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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

DEVON ENERGY CORPORATION * IBLA-2021-132 
 * 
 * Appeal of November 6, 2020 Letter   
 Decommissioning of Oil and Gas Lease   
 OCS-P-0166 

DEVON ENERGY CORPORATION’S 
STATEMENT OF REASONS 

 

Pursuant to this Board’s scheduling order of February 3, 2021, Devon Energy Corporation 

(“Devon”) submits this Statement of Reasons supporting its challenge to the November 6, 2020, letter 

from Mr. Bruce H. Hesson, Regional Supervisor, Field Operations, Pacific OCS Region, Bureau of Safety 

and Environmental Enforcement (“BSEE”) to Mr. Mark McDaniel, Devon Energy Corporation (“the 

Order”). 

INTRODUCTION 

The Order treats Devon as responsible for all decommissioning of wells, platforms, and pipelines 

on lease OCS-P 0166 (“the Lease” or “Lease 0166”), Pacific Outer Continental Shelf (“OCS”) Region, 

offshore Santa Barbara County, California.  “Accordingly, Devon is hereby ordered to perform its 

accrued decommissioning obligations pursuant to the regulations at 30 C.F.R. Part 250, subpart Q.”  

Order at 1.  Administrative Record (“AR”), C-50.  Involved are two production platforms, associated 

wells, and pipelines.  Identical orders were sent to ConocoPhillips Company (“ConocoPhillips”) (IBLA 

2021-137), AR C-49 and Oxy U.S.A. Inc. (“Oxy”) (IBLA 2021-138), AR C-51. 

The Order contravenes the Lease and unlawfully applies a Departmental regulation retroactively 

to Devon.  Devon itself has never been in the chain of title1 and, by the time the relevant regulations took 

 
1 The acquisition history from Santa Fe to Devon was not direct.  After it had received MMS approval in 
1991 to assign its interest in Lease 0166 to Signal Hill, Santa Fe Energy Resources formed Monterey 
Resources, Inc. (“Monterey”) in August 1996.  In November 1996, Santa Fe Energy Resources, Inc. 
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effect, Devon’s predecessor, Santa Fe Energy Company (“Santa Fe”), had not been in the chain of title for 

over six years.  Lease 0166 produced oil and gas for 600 months; Santa Fe was in the chain of title for 

only forty-five.  At both the beginning and end of Santa Fe’s tenure, under lease and regulation a lessee 

had no accrued obligation to decommission facilities on the Lease: the obligation to decommission 

platforms did not “accrue” until the lease ended.  MMS changed its position by regulation in 1997.2  But 

substantive rules are, by definition, prospective only.  See Bowen v. Georgetown Univ. Hosp., 488 U.S. 

204, 208 (1988) (“a statutory grant of legislative rulemaking authority will not, as a general matter, be 

understood to encompass the power to promulgate retroactive rules unless that power is conveyed by 

Congress in express terms”).  The OCS Lands Act’s grant of rulemaking authority, 43 U.S.C. § 

1334(a)(1), contains no authority to make rules retroactive.  The Order is contrary to law and the Lease. 

FACTUAL AND PROCEDURAL BACKGROUND 

Lease OCS-P 0166 was issued effective January 1, 1967.  Phillips Petroleum Company 

(“Phillips”) (predecessor to ConocoPhillips), Cities Service Oil Company (predecessor to Oxy), and 

Continental Oil Company (predecessor to ConocoPhillips) were the initial lessees, and from among them 

Phillips was designated the operator on January 25, 1967.3  On February 8, 1967, Phillips provided the 

U.S. Geological Survey (“USGS”) a “general plan” for developing the lease, including the drilling of test 

wells to determine the size of the potential field.  On January 25, 1968, Phillips proposed development of 

 
conveyed and contributed all property and other assets to Monterey.  In July 1997, Santa Fe Energy 
Resources, Inc. “spun off” Monterey by distributing all of Santa Fe’s shares in Monterey to Santa Fe’s 
shareholders.  On February 9, 1998, Monterey changed its name to Texaco California, Inc.  On June 28, 
2002, Texaco California, Inc. merged into Chevron U.S.A. Inc.  Santa Fe Energy Resources, Inc. 
continued to exist independently of Monterey from July 1997 through May 1999.  In May 1999, Snyder 
Oil Corporation merged with and into Santa Fe Energy Resources, Inc., causing Santa Fe Energy 
Resources, Inc., to change its name to Santa Fe Snyder Corporation.  In August 2000, Santa Fe Snyder 
Corporation merged into and became a wholly owned subsidiary of Devon Energy Corporation.  
Declaration of Mark B. McDaniel.  Exhibit 1. 

2 Surety Bonds for Outer Continental Shelf Leases, 62 Fed. Reg. 27948, 27955 (May 22, 1997) (codified 
at 30 C.F.R. § 250.110(b)). 
3 See Serial Register Page, AR A-61 at 3.  
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the eastern part of the lease through platform Hogan.  Exhibit 2.  USGS approved it on February 14, 1968.  

Production began on June 10, 1968, the first production from the Pacific OCS Region.4  On December 5, 

1968, Phillips submitted a second plan to develop the western part of the lease through Platform Houchin.  

Exhibit 4.  USGS approved the second plan on December 18, 1968.   

The first change in ownership in the Lease was by an assignment which the Department approved 

on February 28, 1983.  In that assignment Petro-Lewis Funds, Inc., obtained the 37.5% interest of 

Continental Oil Company (which in 1979 had changed its name to Conoco Inc., now Conoco Phillips 

Company (“ConocoPhilips”)).  In November 1983, Cities Service Oil Company assigned its 37.5% 

interest to Cities Service Oil and Gas Corporation (now OXY U.S.A. Inc. (“Oxy”)).  On July 2, 1987, the 

Minerals Management Service (“MMS”) approved two more assignments of the Lease.  One, from Petro-

Lewis Funds, Inc. to American Royalty Producing Company (“American Royalty”), was approved 

retroactively to December 31, 1984.  The other, from American Royalty to Santa Fe Energy Company 

(“Santa Fe”), was approved retroactively to April 30, 1987.  See AR A-02.  Next, effective April 1, 1988, 

Santa transferred a 3.75% interest to Maersk Energy Incorporated, reducing Santa Fe’s share to 33.75%.  

See AR A-2. 

By 1990, the lessees began to consider winding down operations from the platforms, though the 

platforms were still capable of producing oil and gas.  As is often the case in the oil and gas business, an 

outside group believed it could continue to produce oil profitably from Hogan and Houchin for many 

years to come.  That group, doing business under the name of Signal Hill Service, Inc. (“Signal Hill”) 

bought Santa Fe’s interest in the Lease and its assets under a Purchase and Sale Agreement effective July 

1, 1990.  See AR C-11 at sheet 5 (Agreement of Purchase and Sale at 2).  Signal Hill struck similar deals 

with the other co-lessees. 

The evidence setting out this course of events is filed in the Statement of Reasons submitted by 

ConocoPhillips in Docket 2021-137, and with ConocoPhillips’ consent is incorporated by reference here.  
 

4 Memorandum from Regional Director, Pacific OCS Region to Associate Director, Offshore Minerals 
Management Service, Minerals Management Service at 2 (July 16, 1987).  Exhibit 3. 
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By a “Decision” dated February 8, 1991, MMS approved the assignment of the lease to Signal Hill 

effective February 5, 1991.  AR A-3.  The assignment was approved without any provision under which 

the assignors agreed to be liable for decommissioning operations on the Lease.  MMS’s approval had the 

opposite effect, leaving such obligations to the assignee.   

By approval of this assignment, effective February 5, 1991, the assignee is subject to and 
shall fully comply with all applicable regulations now or to be issued under the Outer 
Continental shelf Lands Act, as amended (pursuant to 43 U.S.C. 1334(b) and 30 CFR 
256.62). 

Id. at 2.  The assignee, not the assignors, agreed to be subject to future changes in the rules.  MMS 

approved the assignment in February 1991 after months of negotiations between the proposed assignors 

and MMS regarding the issue of decommissioning in the future.   

MMS repeatedly acknowledged that the assignment would relieve the proposed assignors of any 

liability for decommissioning, and thus requested that the proposed assignors voluntarily retain secondary 

liability in the event of a future default by Signal Hill.  See ConocoPhillips’ Statement of Reasons, Ex. D, 

Declaration of Marvin Smith (“Smith Decl.”) ¶¶ 9-10.  The proposed assignors refused this condition and 

informed MMS that they would prefer to commence abandonment of the Lease in the near term rather 

than agree to backstop Signal Hill’s obligations years into the future.  Id. ¶¶ 10-13. 

Based on a desire to extend the productive life of the Lease, MMS agreed to yield and approve 

the assignment if Phillips, the Co-Owners and Signal Hill included specific contractual terms in their 

purchase agreement requiring Signal Hill to have certain financial security for any decommissioning 

obligations that might later accrue.  Id. ¶¶ 13-14.   

Reinforcing the emphasis on the assignee’s liability, the Appendix to the Decision signed by 

MMS, Signal Hill, and Phillips, required Signal Hill to establish an “Abandonment Escrow Account” to 

be funded from future production revenues until it reached a “Target Balance” equal to the estimated 

abandonment costs for the Lease.  See AR A-3 at. 3. Phillips’ sole obligation under the Appendix was to 

require Signal Hill to maintain a letter of credit of $9.2 million in favor of Phillips.  The letter of credit 

was to be maintained “until the Escrow Account contains a balance of at least $9,200,000 plus estimated 
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requirements to abandon the pipeline and onshore facilities.”  Id. at 4.  MMS had the power to request 

Phillips to call on the letter of credit and deposit the funds in the Abandonment Escrow Account.  5 

Although MMS continued to approve approximately fifty sidetrack wells and other downhole 

activities by Signal Hill,6 Signal Hill and its operator had a long-running dispute with MMS and BSEE 

over the adequacy of bonds and funds in the abandonment escrow account.  These difficulties also arose 

with respect to Signal Hill’s three oil and gas leases from the California State Lands Commission and a 

pipeline lease which allowed Signal Hill to bring its production from Lease 0166 to shore.  On June 28, 

2019, the Commission terminated the leases.7  No longer able to transport its OCS production to shore, 

Signal Hill relinquished Lease 0166 on October 14, 2020. AR A-65. BOEM accepted the relinquishment 

the next day.8  On November 19, 2020, BSEE issued the Order.  This appeal followed. 

LEASE AND REGULATORY PROVISIONS 

The initial OCS regulations from the Bureau of Land Management addressed assignments.  

Editorial Revision of Regulations, 19 Fed. Reg. 8835, 9041-46 (Dec. 23, 1954) (codified at 43 C.F.R. Part 

201).  Exhibit 7.  Authorizing leases to be assigned, the regulations provided assignments were “deemed 

to be effective on and after the first day of the lease month following its filing” unless BLM approved an 

earlier date at the parties’ request.  “The assignor shall be liable for all obligations under the lease 

accruing prior to the approval of the assignment.”  43 C.F.R. § 201.60 (1955). 

Lease 0166 specifically addressed the lessee’s obligations to decommission.  Upon the surrender 

or termination of the lease, the lessee remained responsible for certain accrued obligations and to abandon 

 
5 This Board became familiar with this arrangement over twenty years ago.  Pac. Operators Offshore, Inc., 
154 IBLA 100, 102 (2000).   

6 See attached Borehole Report showing approvals after Signal Hill became lessee.  Exhibit 5.  Devon 
adopts Oxy’s argument on the impossibility of decommissioning the Lease while leaving post-1991 
sidetracks unaddressed. 

7 California State Lands Commission Press Release “The State Lands Commission terminated three 
offshore oil and gas leases and a pipeline right of way lease,” (June 28, 2019).  Exhibit 6.  
8  A-61, BOEM Serial Register Page for Lease OCS-P 0166 at 6.   
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wells: termination “is effective, subject to the continued obligation of the Lessee … to make payment of 

all accrued rentals and royalties and to abandon all wells on the area[.]”  AR A-1 § 5.  When the Lease 

ended, the lessee was given “1 year thereafter [to] remove … all structures … other than improvements 

needed for producing wells or for drilling or producing on other leases and other property permitted by 

the Lessor to be maintained on the area.”  Id. § 6.   

When MMS approved Santa Fe’s assignment into the Lease in 1988, the regulations continued to 

provide that assignors were liable for obligations “accruing prior to the approval of the assignment,” and 

assignees for those “subsequent to the effective date of an assignment[.]”  30 C.F.R. § 256.62(d-e) (1988).  

Exhibit 8.   This remained true when MMS approved Santa Fe’s assignment to Signal Hill in 1991.  Id. 

(1991).   Neither regulation expressly addressed decommissioning. 

On June 6, 1988, MMS Director William Bettenberg stated the agency’s position that, under 30 

C.F.R. § 256.62, “if the assignee is unable to fulfill its obligations to plug and abandon wells and remove 

facilities, that Interior will not proceed against the original lessee-assignor to perform those functions.”  

Exhibit 9.   

On October 6, 1993, MMS Director Thomas Fry issued Notice to Lessees (“NTL”) 93-2N, taking 

the opposite position.  “The obligations to plug and abandon wells, remove platforms and other facilities, 

and to clear the seafloor of obstructions accrue when a well is drilled or used, a platform of other facility 

is installed or used, or an obstruction is created.”  Exhibit 10.  After approval of an assignment, “the 

assignor continues to be liable to DOI/MMS for the performance of these obligations with respect to 

wells, structures, or obstructions in existence and not plugged or removed at the time of the assignment.”  

Id. at 2. 

Effective August 20, 1997, the Department adopted a final rule after and notice and comment, 

adding a new 30 C.F.R. § 250.110(b).  The new subsection provided that the obligation to decommission 

“accrues to the lessee when the well is drilled, the platform or other facility is installed, or the obstruction 

is created[.]”  Id. § 250.110(b)(1). 
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ARGUMENT 

No statute dictates who is liable for OCS lease decommissioning.  Authority for the Order can 

come from two sources only: Lease 0166 itself or an OCS regulation.  See Noble Energy, Inc. v. Salazar, 

671 F.3d 1241, 1245 (D.C. Cir. 2012) (remanding to agency to determine whether discharge of duty to 

decommission under the lease also discharged duty under regulation). 

On three occasions this Board has addressed the liability of prior assignors of OCS leases when 

the final lessee, through discharge in bankruptcy or otherwise, has failed properly to remove structures 

from terminated leases.9  See Energen Resources Corp., 188 IBLA 374 (2016); Devon Energy Production 

Co., LP, 188 IBLA 268 (2016); and Anadarko Petroleum Corp., 187 IBLA 77 (2016), recon. denied, 

Anadarko Petroleum Corp. (On Reconsideration), 188 IBLA 127 (2016).  The three adopted six 

propositions of law.  First, with respect to former lessees who left the lease chain of title after 1997, the 

1997 rules applied and made the former jointly and severally liable for decommissioning.  See Devon 

Energy, 188 IBLA at 272.  Second, whenever former lessees can be held liable, they are liable for the full 

amount of decommissioning, not just the amount decommissioning would have cost if the work had been 

done when their assignments were approved.  Id. at 274-75.  Third, former lessees are liable even when 

BSEE waived supplemental bonding by the company that defaulted on decommissioning.  Id.  Fourth, 

BSEE is not required to seek decommissioning from lessees in reverse chronological order in the chain of 

title.  See Energen Resources, 188 IBLA at 377.  Fifth, where the lease terms incorporated regulations 

issued “in the future” (after the effective date of the lease) as additional terms of the lease, a former lessee 

could be liable even if it left the chain of title before 1997.  See Anadarko Petroleum, 187 IBLA at 87-90.  

None of these propositions, however, addresses the issue presented here: whether a lessee-

assignor whose assignment was approved before August 20, 1997, can be held liable for 

decommissioning an OCS lease in light of the lease with no “future regulations” clause.  Only the sixth 

proposition does: that even under the regulations in effect when a lessee left the chain in 1984, its 
 

9 EP Energy E&P Co., L.P., 188 IBLA 156 (2016), is not germane.  The lessee was “the sole lessee 
during the entire Lease term[,]” meaning the effect of an assignment was not at issue.  Id. at 157. 
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obligation to decommission still had accrued.10  See Anadarko Petroleum, 187 IBLA at 86-87.  The Board 

reached that conclusion without discussing the Department’s contrary definition of what the term 

“accrued” meant or explaining why decommissioning (out of all the obligations in the lease) was the only 

one that survived assignment.  The Board explicitly declined to address that definition when denying 

Anadarko’s request for reconsideration.  Id. (On Reconsideration), 188 IBLA at 132-33. 

There is also authority on which BSEE surely will rely that lessees have a regulatory obligation to 

decommission independent of the obligation under the Lease.  See Noble Energy, Inc. v. Jewell, 650 Fed. 

App’x. 9, 11 (D.C. Cir. 2016), aff’g, 110 F. Supp.3d 5 (D.D.C. 2015).  In that case, however, the lessee 

responsible for abandoning the lease was the original lessee, who remained the owner of record long after 

August 20, 1997.  Id. at 10 (“In 1979, Noble Energy, Inc. acquired a lease granting it the right to drill for, 

develop, and produce natural gas on submerged lands off the coast of California.”).  The regulations in 

question were not applied to a lessee who long before had left the chain of title.  Noble Energy does not 

support this Order. 

I. At the Effective Date of the Assignment of Santa Fe’s Lease, No Decommissioning 
Obligations Had Accrued with Respect to Lease 0166. 

When MMS approved the assignment of Santa Fe’s interest in the Lease to Signal Hill, on 

February 5, 1991, Santa Fe was not in breach of any accrued obligation.  MMS had not asked Santa Fe to 

begin removing Platforms Hogan and Houchin.  MMS knew Signal Hill intended to use the platforms for 

many more years; and MMS undertook a program through the Abandonment Escrow Account to assure 

Signal Hill would have funds available to abandon the lease when the time came.  That program would 

have been unneeded if MMS could look to the assignors to fund decommissioning.   

Approval of the assignment meant that Santa Fe was responsible only for obligations that had 

already accrued.  The Department had already interpreted “accrual” of obligations duties to occur when 
 

10  The sixth proposition is a dictum because it was unnecessary considering the principal holding.  

Memorandum, Mill Site Location and Patenting Under the 1872 Mining Law, 2003 WL 
26613333, at 24* (IBLA 2003); see also Amoco Prod. Co., 94 Interior Dec. 129 (IBLA 1986) 
(striking as dicta language from a prior decision). 
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the time for the performance of those obligations became due.  The Department had never viewed an 

obligation to accrue before the time for performance had come—certainly not, as here, twenty-nine years 

before the time for performance had come. 

A. Under Lease 0166, Decommissioning Obligations Did Not Accrue Until the Lease Had 
Terminated. 

In sections 5 and 6, Lease 0166 addresses the lessee’s obligations to decommission facilities and 

abandon the lease.  Section 5 addresses when a lessee may surrender all or part of Lease 0166.  The lessee 

may do so by filing a “written relinquishment[.]”  The relinquishment is effective “as of the date of 

filing[.]”  AR A-01 at 4.  The relinquishment is “subject to the continued obligation of the Lessee ... to 

make payment of all accrued rentals and royalties and to abandon all wells on the area ... to the 

satisfaction of the Oil and Gas Supervisor.”  Section 6 requires the lessee remove all structures “within a 

period of 1 year” after the lease expires or when terminated, if earlier.  Id.  There are two exceptions.  One 

is if the structure is needed “for drilling or producing on other leases[.]”  The other is if “the Lessor” 

permits it “to be maintained on the area.”  Id. 

When Santa Fe received assignment of the Lease in 1988, the regulation governing assignments 

of OCS leases provided: 

(d) The assignor shall be liable for all obligations under the lease accruing prior to the 
approval of the assignment.  

(e) The assignee shall be liable for all obligations under the lease subsequent to the 
effective date of an assignment, and shall comply with all regulations issued under the 
Act. 

30 C.F.R. § 256.62 (1988).  The rule remained the same when Santa Fe’s assignment to Signal Hill was 

approved in 1991.  Id. (1991).  The plain reading of the regulation was that obligations “accruing” before 

MMS approved the assignment remained with the assignor, those accruing afterward belonged only to the 

assignee.  The plain reading of the rule was consistent with the Department’s understanding of the effect 

of an assignment upon an OCS lease interest:  In “a complete transfer from the lessee to an assignee, … 
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[t]he assignee simply takes over the entire obligation of the lessee.”  Continental Oil Co., 74 Int. Dec. 

229, 236 (1967).   

 The Bureau of Land Management’s original OCS leasing regulations started the practice of 

limiting an assignor’s liability for obligations to those “accruing prior to the approval of the assignment.”  

Exhibit 7 (43 C.F.R. § 201.60 (Dec. 23, 1954)).  Obligations arising after assignment were not the 

assignor’s responsibility given how the regulations treated an assignment for only a portion of the full 

lease. 

When an assignment is made of all of the record title to a portion of the acreage in a 
lease, the assigned and retained portions become segregated into separate and distinct 
leases.  The assignee become a lessee of the Government as to the segregated tracts and is 
bound by the terms of the lease as though he had obtained the lease from the United 
States in his own name, and the assignment after its approval will be the basis of a new 
record. 

Id. (43 C.F.R. § 201.63(a)) (emphasis added).  Using Lease 0166 as an illustration, if Platforms Hogan 

and Houchin had been emplaced, then the portion with Houchin had been assigned, the assignee would be 

bound as if he were the original lessee.  Being treated as if the original lessee, the assignee would be 

responsible all obligations.  The assignor would not be deemed the original lessee after the assignment 

was approved, eliminating any legal fiction that the assignor retained liability for Houchin because the 

assignor had originally emplaced it. 

In Anadarko Petroleum the Board observed “that regulation makes no mention of any termination 

of an assignor’s accrued obligations as the result of an assignment.”  187 IBLA at 86 (footnote omitted) 

(emphasis added).  Without more, however, that observation does not resolve the issue, for the OCS 

Lands Act does not define when any obligations, let alone those of lease abandonment, “accrue.”  Nor did 

the regulations prior to 1997.  But that does not mean that the Department had no understanding of what 

the term meant.  Quite the contrary, it had an understanding well-informed by both common law tradition 

and by interpretation under the OCS Lands Act and the Mineral Leasing Act. 
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B. “Accrual” of obligations under common law. 

“‘When the United States enters into contract relations, its rights and duties therein are governed 

generally by the law applicable to contracts between private individuals.’”  Mobil Oil Expl. and 

Producing Se, Inc. v. United States, 530 U.S. 604, 607-08 (2000) (quoting United States v. Winstar Corp., 

518 U.S. 839, 895 (1996) (plurality opinion (internal quotation marks omitted)).  Under the common law 

applicable to contracts, a cause of action does not accrue until the date the contract is breached.  

Bjorklund v. N. Am. Companies for Life & Health Ins., 72 F. App’x 550, 551 (9th Cir. 2003) (citing 

Cochran v. Cochran, 56 Cal. App. 4th 1115, 1120 (1997)).  Stated differently, it accrues when all the 

essential elements forming the basis for the claim have occurred, Impro Products v. Block, 722 F.2d 845, 

850–51 (D.C. Cir. 1983), or “when the wrong occurs and a party sustains injuries for which relief could 

be sought,” Orr v. Bank of Am., NT & SA, 285 F.3d 764, 780 (9th Cir. 2002).  

A party cannot be said to be in breach of a contract until there is a failure to perform an obligation 

agreed to in the contract.  See Sharpe v. F.D.I.C., 126 F.3d 1147, 1153 (9th Cir. 1997) (“failure to 

perform the express terms of the … agreement is a breach”).  The only decommissioning obligation Santa 

Fe agreed to in the lease is conditioned on the lease’s termination.  Specifically, under Section 6 of Lease 

0166, the lessee has no duty to abandon the lease and remove platforms before the lease has terminated:   

Sec. 6.  Removal of Property on Termination of Lease.  Upon the expiration of this lease, 
or the earlier termination thereof as herein provided, the Lessee shall within a period of 1 
year thereafter remove from the premises all structures, machinery, equipment, tools, and 
materials other than improvements needed for producing wells or for drilling or 
producing on other leases and other property permitted by the Lessor to be maintained on 
the area. 

AR A-01 at. 4.  

These common law notions of accrual are readily applicable here.  When MMS’s approval of 

Santa Fe’s lease assignment took effect in 1991, Santa Fe, by leaving the two platforms in place, neither 

violated an agency directive nor breached Section 6 of the Lease.  The Lease had not expired or been 

terminated.  With respect to the platforms and wells then existing, Santa Fe had not failed “to perform an 

obligation agreed to in the contract,” or gone beyond “the date the contract is breached,” or “commit[ted] 
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an act that injures a [government] plaintiff’s business.”  The time to perform the obligation to 

decommission had not come due.   

That the time to decommission had not come due is doubly clear from the second sentence of 

Section 6, which allows the Director to permit the structures to remain.  If the “obligation” to remove had 

already arisen, one would never know it, because Section 6 allows for the opportunity to leave the 

structures in place.  Whether the lessee had breached an obligation to remove the structures would be an 

open question—open long after the structures were initially emplaced.  Thus, under familiar common law 

principles, the obligation to remove a platform under Section 6 does not “accrue” before operations are 

finished and the Lease has ended.   

C. Accrual of obligations under the OCS Lands Act 

With respect to OCS leases specifically, the Department follows “the established concept of an 

assignment as a transfer which substitutes one lessee for another and creates a new contractual 

relationship between the assignee and the United States[.]”  Continental Oil Co., 74 Int. Dec. at 238.  But 

because the assignor remains liable for obligations accrued before the effective date of the approval, the 

Department has conceived of its approval as “result[ing] in the creation of a contractual relationship 

involving at least three parties, of which the United States is one, and, in order for that assignment to 

constitute an enforceable agreement, it is necessary not only that it result in a valid contract between 

assignor and assignees, but that it should also result in valid contracts between the United States and each 

of those parties.”  Id. at 244 (emphasis added).  In other words, there is one private contract between 

assignor and assignee, one (the lease contract) between the assignee and the Department, and one between 

the assignor and the Department.  And, as this Board has recognized, part of that new contract between 

the assignor and the United States is a novation extinguishing the assignor’s lease relationship.  

Petroleum, Inc., 161 IBLA 194, 210 (2004) (the “Department regards an assignment of record title as 

effecting a kind of novation, whereby the assignor’s contractual relationship with the lessor is 
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extinguished and the approved assignee is substituted fully for the assignor, becoming the new lessee, or 

record title holder of the lease.”) (MLA lease).   

This understanding of when lease abandonment obligations “accrue” is in fact the one followed 

by the MMS until 1993.  Director William Bettenberg’s position in 1988 is directly on point. 

Dear Mr. Cooley: 

We are responding to your letter dated April 26, 1988, in which you requested a 
written position from the Minerals Management Service (MMS) regarding 
responsibilities of a lessee-assignor and the lessee-assignee after a complete 
assignment is effective. 

The departmental regulations are clear regarding the assignment of oil and gas leases 
issued pursuant to section 8 of the Outer Continental Shelf Lands Act (OCSLA), as 
amended (43 U.S.C. 1337).  The regulations provide that “[s]ubject to the approval 
by the authorized officer, leases, or any undivided interest therein, may be assigned 
in whole, or as to any officially designated subdivision, to anyone qualified under 
§256.35(a) of this part to hold a lease.”  30 CFR §256.62.  The departmental 
regulations applicable to the assignment of OCSLA oil and gas leases also correctly 
describe the liabilities for lease obligations which are chargeable to the assignor  (Id. 
§256.62(d)) and the assignee (Id. §256.62(e)).  The regulations are very explicit, 
stating that the assignor shall be liable for all obligations under the lease accruing 
prior to the approval of the assignment and that the assignee shall be liable for all 
obligations under the lease subsequent to the effective date of the assignment. 

It is our position that if the assignee is unable to fulfill its obligations to plug and 
abandon wells and remove facilities, that Interior will not proceed against the original 
lessee-assignor to perform those functions. . . . 

Exhibit 9.  A long-serving, distinguished, and well-informed civil servant, Director Bettenberg 

understood that the obligation to abandon wells and remove facilities did not accrue prior to MMS 

approval of the initial assignment.  Therefore, the agency had no basis to, and would not, “proceed against 

the original lessee-assignor to perform those functions.”  

To some in MMS’s regional offices, the Director’s position was not the most expedient.  When a 

new MMS Director, Mr. Barry A. Williamson, was appointed in 1989, the MMS Gulf of Mexico 

Regional Office asked that Director Bettenberg’s views be reconsidered.  Now serving as the agency’s 

Associate Director for Offshore Minerals Management, Mr. Bettenberg responded for the Director in a 

memorandum received by the Regional Director on November 3, 1989. 
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[…] [Y]our office questioned the correctness of the Director’s interpretation of 30 CFR 
256.62(d) and (e) which was transmitted to Amoco Production Company (Amoco) in a 
letter dated June 6, 1988.  That letter stated: 

It is out position that if the assignee is unable to fulfill its obligations to 
plug and abandon wells and remove facilities, that Interior will not 
proceed against the original lessee-assignor to perform those functions. 

Your memorandum expressed the belief that the correct interpretation of 30 CFR 
256.62(d) and (e) would hold that: 

…the assignor is responsible for the plugging and abandonment of wells 
and removal of facilities installed prior to assignment in the event of 
default by an assignee. 

[…]  While we understand your interest in seeing a different interpretation placed on the 
provision of 30 CFR 256.62(d) and (e), we must reaffirm the position expressed in the 
Director’s letter...Once the Secretary’s designee unconditionally approves the assignment 
of a lease, the assignee must be looked to for the fulfillment of ‘all’ obligations under the 
lease.  

[…] It may be necessary, in some instances, for the current lessee to remove certain 
facilities prior to the approval of the assignment.  For leases containing wells and other 
facilities that may involve substantial abandonment expense, the assignor may choose to 
agree in writing to remain liable for the abandonment of all wells and facilities and the 
clearance of well and platform sites....  [I]t must be clear that the assignor has retained 
responsibility for abandonment or clearance actions voluntarily as a term of the lease 
assignment transaction in consideration of other benefits gained from the assignment.  

See Exhibit 11. 

Prior to 1993, when the Regional Office persuaded yet another Director to reject the earlier view 

in NTL No. 93-2N, there is ample ground to sustain the view that the Department understood the 

obligation to remove a platform did not “accrue” when it was first emplaced or the obligation to 

permanently abandon a well did not “accrue” when the well was spudded.  Although the Board declined 

to consider Director Bettenberg’s interpretation, Anadarko Petroleum Corp., 187 IBLA at 86 n. 14, it is 

the only one consistent with the Department’s prior interpretation of when obligations “accrued.” 

Moreover, Continental Oil’s “three contracts” analysis from 1967 illuminates Associate Director 

Bettenberg’s commentary in 1989.  As Continental Oil explains it, the original lessee and the Department 

are in privity through contract number 1: the lease.  The original lessee and a third party then create a 

contract number 2: the contract of assignment, to which the Department is not a party.  Then the private 
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parties bring their assignment to the Department for approval.  Upon approval, the Department agrees to a 

novation, substituting the assignee for the original lessee in contract number 1.  Then the Department and 

the assignor create a contract number 3: a contract in which the Department’s “quid” is its release of the 

assignor from future accruing obligations under the lease; in return, the assignor’s “pro quo” is the 

promise to remain responsible to the Department for accrued obligations.  This agreement is not a 

continuation of the lease, for that relationship was novated by the Department’s approval.  It is a new 

agreement between the Department and the assignor.  It is this contract number 3 to which Mr. Bettenberg 

referred when he gave the Regional Office the option of seeking the assignor’s special agreement to 

remain responsible for platform abandonment—not because it was an accrued obligation, but because the 

agency had the discretion to condition its approval of the assignment (with the assignor’s consent).  

Hence, the Associate Director wrote: 

To guard against issues of liability that might arise during abandonment, 
it must be clear that the assignor has retained responsibility for 
abandonment or clearance actions voluntarily as a term of the lease 
assignment transaction in consideration of other benefits gained from the 
assignment. 

Exhibit 11, page 2 (emphasis added).  The “lease assignment transaction”—not the lease itself—is what 

we have called “contract number 3” under Continental Oil. 

So, the sum of the analysis so far is this.  Santa Fe’s assignment of the Lease was approved 

effective February 5, 1991.  Upon approval, Santa Fe was no longer in privity with the United States 

under the Lease.  It agreed as part of the contract created by approval of the assignment to remain 

responsible for obligations already “accrued;” but future obligations were released through the 

Department’s approval of the novation.  Far from seeking Santa Fe’s special consent, MMS rejected the 

attempt of the Regional Office to impose such a condition on approval of the assignment.  The 

Department had a clear understanding of what “accrued” obligations meant: obligations the time for 

performance of which had become due.   
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C. “Accrual” of obligations under the Mineral Leasing Act. 

Provisions of the MLA are “pertinent to a consideration of assignments of OCS leases.”  

Continental Oil, 74 Int. Dec. at 234.  The question of accrued obligations under a lease was addressed in 

the opinion of Solicitor Nathan R. Margold, approved by Assistant Secretary (later Secretary) Oscar L. 

Chapman, “Liability for Rent Accruing under Canceled Oil and Gas Exchange Lease,” 57 Int. Dec. 438 

(1942).  There the lease was one issued under the Act of August 21, 1935, allowing the exchange of 

onshore prospecting permits “issued for ‘wild-catting,’” id. at 441, for oil and gas leases.  In relevant part, 

the lease required the payment of rental at the start of each lease year.  For added security, however, the 

Act also required the lessee either to post a $1,000 bond “90 days before the due date of the next unpaid 

annual rental” or to prepay the rent itself “not less than 90 days prior to its due date.”  Id. at 438.  If a 

lessee failed to do either, the lease was subject to cancellation.  Id.  In the matter at hand, the lessee had 

failed to do either, and the Department moved to cancel.  But “because of the inherent lag in 

administration,” the cancellation did not occur until after the start of the new lease year.  Id. at 439.  The 

question presented was whether the lessee owed the rent for the new lease year even though the lease was 

canceled.  Id. 

In answering no, Solicitor Margold found that the lease form in question did not expressly 

preserve the obligation to pay rent after the lease came to an end.  “This question must be answered in the 

negative because an oil and gas exchange lease does not provide for the survival, after cancelation, of 

future liability.  The termination of such a lease releases the lessee from all future obligations under it[.]”  

Id. (citations omitted).  Because the lease was terminated for a breach occurring “prior to the accrual of 

such rent . . . the Government cannot consider such rent as a debt due it.”  Id. at 440.  In reaching this 

conclusion, Solicitor Margold saw—like the courts at common law—that an obligation did not accrue 

until the other party was in a position to enforce it.   

The meaning of “accrued” was also central to the Department’s interpretation of the statutory 

right to relinquish onshore oil and gas leases under section 30(b) of the Mineral Leasing Act.  30 U.S.C. 
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§ 187b.  Enacted four years after Solicitor Margold’s opinion was issued, that section provides that a 

lessee may relinquish its rights in a lease: 

subject to the continued obligation of the lessee and his surety to make payment of all 
accrued rentals and royalties and to place all wells on the lands to be relinquished in 
condition for suspension or abandonment in accordance with the applicable lease 
terms and regulations; thereupon the lessee shall be released of all obligations 
thereafter accruing under said lease with respect to the lands relinquished, but no 
such relinquishment shall release such lessee, or his bond, from any liability for 
breach of any obligation of the lease, other than an obligation to drill, accrued at the 
date of the relinquishment.   

30 U.S.C. § 187b.  In Humble Oil & Ref’g Co., 64 Int. Dec. 5 (1957), the question was whether the 

obligation to pay rent had “accrued” within the meaning of the section under the following facts.  The five 

leases in question were issued effective July 1, 1951.  Rent was due on the first day of each new lease 

year.  “[O]n July 1, 1954, at 9:30 a.m., relinquishments of each of the leases were received in the mail 

center of the Office of the Secretary[.]”  Id. at 6.  BLM demanded rent for the 1954 lease year.  Humble 

Oil argued no rent was due: “the relinquishments were received simultaneously with the accrual of the 

advance rents and not after the rental accrued[.]”  Id. (emphasis in original).  Because of the novelty of 

the issue, the Department sought the views of the Comptroller General of the United States.  Id. at 7.  The 

Acting Comptroller General interpreted section 187b to make the relinquishment effective “coincident 

with the first moment of the day.”  Comptroller General Op. B-123158, 36 Comp. Gen. 481 (1957).  

Accordingly, “since the relinquishments became effective at the same moment it cannot be said that the 

fourth year’s rental had already accrued.”  Id. at 482.  Speaking with the authority of the Secretary, 64 Int. 

Dec. at 8, Acting Solicitor Edmund T. Fritz agreed.   

Solicitor Margold’s opinion and Acting Solicitor Fritz’s appellate decision make clear the 

operation of the relinquishment provision in a manner directly relevant to the issue before the Board now.  

Key to the operation of section 187b is its distinction between obligations “accrued” and “obligations 

thereafter accruing.”  The relinquishment releases the lessee of its obligations with exceptions.  Two 

exceptions govern obligations already accrued: “all accrued rentals and royalties,” and “breach[es] of any 

obligation of the lease, other than an obligation to drill, accrued at the date of the relinquishment.”  If the 
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obligation properly to abandon the leased area were an accrued obligation of the lease when the 

equipment was initially installed, then the statute would not need to say anything further: lease 

abandonment would be covered by the last sentence.  But Congress wrote the text separately to require 

that the lessee also properly abandon wells on the leased land.  Otherwise, the obligation to abandon the 

wells would be released with other “obligations thereafter accruing.”  The treatment of “accrued” and 

“thereafter accruing” obligations under section 187b is especially pertinent here, because the relevant 

language of section 187b is paralleled in Section 5 of Lease 0166: the lessee may surrender the lease 

before it expires or is terminated, but “subject to the continued obligation of the Lessee and his surety to 

make payment of all accrued rentals and royalties [Mr. Margold’s “accrued obligations”] and to abandon 

all wells on the area [Mr. Margold’s “thereafter accruing” obligations]”  AR A-01 at 4. 

It should now be apparent why both Sections 5 and 6 of the Lease 0166 specifically address lease 

abandonment activities as opposed to merely stating more generally that the lessee “remains responsible 

for all obligations accrued under the lease prior to termination or surrender.”  It is because, to use the 

language chosen by Solicitor Margold, the obligation to abandon the lease is a “thereafter-accruing” 

liability.  57 Int. Dec. at 439.  And because “termination of such a lease releases the lessee from all future 

obligations under it,” id., it is necessary for Sections 5 and 6 of the Lease explicitly to “provide for the 

survival, after cancellation[, surrender, or termination], of future liability.”  Id. 

The logic behind this reading of “accrued” was followed by the BLM and by this Board—at least 

until the Department amended its onshore assignment rules in 2001 to “specify the responsibilities of 

assignors and assignees for reclamation and other lease obligations.”  66 Fed. Reg. 1883 (Jan. 10, 2001).  

Petroleum, Inc., 161 IBLA 194 (2004), elaborated on this reading.  The issue there was whether BLM 

could make existing lessees with “record title” responsible for lease abandonment when their 

sublessees—holders of operating rights only—became insolvent.  Id. at 209.  The Board held owners of 

record title responsible.   

When it signs a Federal lease, the United States enters into a contract with a lessee.  
The lessee may enter into a sublease or contract with others [allowing them] to 
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exercise operating rights[,] but until the lessee extricates itself from the contract by 
an approved transfer of record title, or by relinquishment or cancellation, the lessee is 
in privity with the United States.” 

Id. at 210.  The Board then turned to the Rocky Mountain Mineral Law Foundation’s LAW OF FEDERAL 

OIL AND GAS LEASES (2002) because it was “useful in explaining the logic of BLM’s approach to lease 

interest transfers.”  Id.  “The ‘Department regards an assignment of record title as effecting a kind of 

novation, whereby the assignor’s contractual relationship with the lessor is extinguished and the approved 

assignee is substituted fully for the assignor, becoming the new lessee, or record title holder of the lease.’”  

Id. at 210-11 (quoting LAW OF FEDERAL OIL AND GAS LEASES § 10.02[4], 10-8). 

D. The Preamble of Lease 0166 does not support the Order.  

In addition to its express provisions, Lease 0166 is also “subject to … all lawful and reasonable 

regulations of the Secretary of the Interior … when not inconsistent with any express and specific 

provisions herein, which are made part hereof[.]”  BSEE is likely to contend that this “subject to” clause 

incorporates future regulations, such as the 1997 regulations.  For this to be correct, however, the lessee 

would have to have agreed not only to be subject to regulations adopted in the future, but also future-

adopted regulations with retroactive effect.  Devon has explained above why the regulations are not 

lawful if they are retroactive, and it will explain in Part IV below why the 1997 regulations, if applied 

here, would be unlawfully retroactive.  It will now explain why the Lease’s preamble does not provide for 

either outcome. 

In Mobil Oil Expl. & Prod. SE, Inc. v. United States, 530 U.S. 604, 615 (2000) (“Mobil Oil”), the 

OCS lease had “subject to” language which expressly incorporated certain “future” regulations, but also 

“all other applicable statutes and regulations[.]”  Id.  In context, it was clear to the Court that “’all other 

applicable … regulations’ … must include only statutes and regulations already existing at the time of the 

contract[.]” Id. at 816.   Therefore, when the Preamble made Lease 0166 “subject to” lawful and 
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reasonable regulations without expressly mentioning future regulations, it was incorporating into the 

Lease only those regulations in effect on the date the Lease was issued.11 

Lease 0166, therefore, differs fundamentally from the lease at issue in Anadarko Petroleum.  

There, as the Board itself emphasized, the lease was subject not only to regulations in force on the 

effective date, but also to “‘all regulations issued pursuant to [OCSLA] in the future[.]’”  187 IBLA at 79 

(emphasis in the original).  It is therefore clear that the Preamble does not make part of Lease 0166 a 

future regulation, let alone a future regulation with retroactive effect.  Nothing, in sum, in Lease 0166 left 

Santa Fe with accrued liability for decommissioning when MMS approved the assignment to Signal Hill 

effective February 5, 1991. 

II. BSEE’s 1993 Re-Interpretation Is Unlawful. 

In Anadarko Petroleum, the Board relied chiefly on the 1997 regulations to hold an assignor who 

left the chain of title in 1984 liable for decommissioning, an error we address in Part III below.  But the 

Board also said that “even if the Board were to disregard the current regulations, we would conclude 

appellant must carry out decommissioning obligations which it accrued prior to assignment of its interests 

in the Lease.”  Anadarko Petroleum, 187 IBLA at 85.  We respectfully suggest that the quoted statement 

begs rather than answers the question of when liability to decommission “accrues.”  We have 

demonstrated the Board failed to consider common law understandings of accrual, as well as Department 

precedents under the OCS Lands Act and the MLA.  To bolster the Board’s unexplained conclusion, 

BSEE will urge here that two developments in 1993 show the Department had changed its position.   

One is MMS Director Thomas Fry’s issuance of NTL No. 93-2N, announcing for the first time 

the view that the “obligation to plug and abandon wells, remove platforms and other facilities, and to 

clear the seafloor of obstructions accrue when a well is drilled or used, a platform or other facility is 

 
11 To avoid confusion, Devon clarifies what it is not saying here.  It is not saying that BSEE cannot adopt 
conservation regulations that apply to existing leases.  It is saying that regulations issued after the 
effective date of Lease 0166 are not “made part hereof” for the purpose of knowing the scope of what has 
been incorporated into the lease contract. 
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installed or used, or an obstruction is created.”  NTL No. 93-2N, Notice to Lessees and Operators of 

federal Oil and Gas Leases in the Outer Continental Shelf, “Liability of Assignors, Assignees and Co[-

]lessees for Plugging of Wells and Removal of Property on Termination of an Outer Continental Shelf Oil 

and Gas Lease (October 6, 1993), Exhibit 10.  The other is a response to public comments in the 1993 

rule amending the regulations on surety bonds.  Although the final rule did not revise 30 C.F.R. 

§ 256.62(d), the preamble revealed for the first time a new understanding of what it means for an 

obligation to accrue under that provision. 

[C]urrent rules at § 256.62(d) provide that assignors remain “liable for all obligation 
under the lease accruing prior to the approval of the assignment.”  These obligations, 
accrued but not yet due for performance, including those of sealing wells, removing 
platforms, and clearing the ocean of obstructions.  These obligations accrue when a well 
is drilled or used, a platform is installed or used, or an obstruction is created and remain 
until the procedures specified in subpart G of part 250 are followed. 

Surety Bond Coverage for Leasing of Sulphur or Oil and Gas in the Outer Continental Shelf (OCS), 58 

Fed. Reg. 45255, 45257 (Aug. 27, 1993) (emphasis added).  Exhibit 12.  The Board is not bound to accept 

either document as authoritative, and would be arbitrary to apply them now to uphold the Order.   

A. The 1993 Statements Do Not Bind the Board 

Obviously, a Notice-to-Lessees does not bind the Board, unless it is the product of notice and 

comment rulemaking.  See Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 96 (2015) (“For our purposes, it 

suffices to say that the critical feature of interpretive rules is that they are issued by an agency to advise 

the public of the agency’s construction of the statutes and rules which it administers. The absence of a 

notice-and-comment obligation makes the process of issuing interpretive rules comparatively easier for 

agencies than issuing legislative rules. But that convenience comes at a price: Interpretive rules do not 

have the force and effect of law and are not accorded that weight in the adjudicatory process.”) (internal 

quotation marks and citations omitted).  NTL 93-2N was not such a rule, just a statement of the views of 

the Director, MMS.  Nor is the Board bound to follow a statement approved by an Assistant Secretary in a 

preamble to a rule.  This Board has the authority to reject interpretations published in the Federal 

Register, even when the publication follows from a notice-and-comment process.  The Board so held in 
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Black Butte Coal Co., 109 IBLA 254, 261 (1989) (“Publication in the Federal Register does not suggest 

that the matter published was meant to be a regulation” and publication does not raise interpretations “to 

the status of an amendment of the regulation”).  Second, there is nothing authoritative about this particular 

statement.  The subsection on which the Assistant Secretary commented was not even proposed for 

change.  Compare 58 Fed. Reg. 45255, 45262 (1993) (final rule did not amend 30 C.F.R. § 256.62(d)) 

with 55 Fed. Reg. 2388, 2390 (1990) (proposed rule did not propose to amend 30 C.F.R. § 256.62(d)).  

Therefore, the Assistant Secretary’s comment was not by a person who originally drafted the regulatory 

language at issue; it provides no special insight on which the Board may rely.  The Board routinely 

reviews agency interpretations for consistency with the rules they purport to interpret.  E.g., Amoco 

Production Co, 112 IBLA 77, 82 (1989) (quoting Conoco, Inc., 110 IBLA 232, 242-43 (1989)).12  That 

review is precisely what Devon seeks here.   

These propositions follow from the relationship of Assistant Secretarial authority to that of this 

Board, as explained in Blue Star, Inc., 41 IBLA 333 (1979).  Under delegations of authority from the 

Secretary, each Assistant Secretary has within her sphere the authority of the Secretary, subject to the 

Secretary’s superintendence.  Id. at 335.  The Board, too, has the authority of the Secretary, subject to her 

superintendence, with respect to (in relevant part) “appeals . . . from the decisions rendered by 

Departmental officials relating to ... the use and disposition of mineral resources ... in the submerged 

lands of the Outer Continental Shelf[.]”  43 C.F.R. § 4.1(b)(2)(ii).  Had the Assistant Secretary approved 

the Order before Devon had filed its notice of appeal, the Board would be without authority here.  41 

IBLA at 335-36.  The Assistant Secretary did not approve the Order before Devon filed the notice, and 

the Board is vested with the authority to dispose of Devon’s appeal free of the encumbrance of an 

 
12   Conoco Inc. was later reversed by the Fifth Circuit, not because interpretations are binding, but 
because the Department had treated the interpretation as if it were binding without first following notice 
and comment rulemaking.  Phillips Petroleum Co. v. Johnson, 22 F.3d 616, 619 (5th Cir. 1994).  The 
Board still follows the rule and has held interpretations non-binding and rejected them when inconsistent 
with the regulations.  Black Butte Coal Co., et al., 109 IBLA 254, 261-62 (June 16, 1989); Charles J. 
Rydzewski, 55 IBLA 373, 379 (June 29, 1981).  
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Assistant Secretary’s statement in 1993.  The Moran Corp., 120 IBLA 245, 252 (1991) (if the Assistant 

Secretary has not approved the decision before an appeal is filed with the Board, the Assistant Secretary 

loses jurisdiction). 13 

The new view is that emphasized above in boldface font from the preamble: obligations accrue 

before they are due for performance.  An ingenious argument, to be sure, but as we saw above in Humble 

Oil & Ref’g Co., a relinquishment of leases, deemed by law to have occurred nanoseconds before the 

payment of rental was due, meant the rent had not “accrued.”  The Department did not say “the obligation 

to pay rent had accrued, but was not yet due for performance;” it said the obligation had not “accrued.” 

NTL 93-2N stands settled usage of language on its head.  It does not say the same thing twice (a 

tautology, like “red is scarlet”), but says instead an anti-tautology: obligations accrue before they accrue.   

At least two federal circuits have already addressed agency-created anti-tautologies—when 

agencies give words the opposite of their normal meaning.  Before remanding a case to an agency, the 

District of Columbia Circuit has observed that “[w]e cannot affirm the Commission’s current reading of 

the contract.... The deference owed the Commission does not require us to ‘accept an agency 

interpretation that black means white.’”  Town of Boylston v. F.E.R.C., 21 F.3d 1130, 1134 (D.C. Cir. 

1994) (quoting Nat’l Fuel Gas Supply Corp., 811 F.2d 1563, 1572 (D.C. Cir. 1987) (quotations omitted)).  

See also Consolidated Gas Supply Corp. v. F.E.R.C., 745 F.2d 281, 291 (4th Cir. 1984). 

 
13  A useful analog is to consider the effect of interpretations of the Solicitor of the Interior.  Only those 

interpretations expressed in the form of M-Opinions bind the Board.  Memorandum, Binding Nature of 
Solicitor's M-opinions On the Office of Hearings and Appeals, 2001 WL 36646110 (IBLA 
2001).  Legal opinions expressed by the Solicitor in other forms do not bind the Board.  If that were not 
so, then the Solicitor of the Interior could sign an answer to a statement of reasons and bind the Board to 
his argument.  Just as the Board cannot review an agency “decision” approved by an Assistant Secretary, 
it cannot review an interpretation expressed in an M-Opinion.  But decisions approved by an Assistant 
Secretary are decisions in particular cases, not “interpretations” of law.  See Robert L. Bayless Producer, 
177 IBLA 83, 85 (2009) (holding Board lacked decision to review BLM cancellation of oil and gas leases 
because the Secretary had directed that “particular” action, finding “The Secretary did not issue a policy 
statement, but instead specifically directed BLM to take a particular action in particular cases.”) 
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Nor does the anti-tautology escape review just because it lurks within a preamble.  “[L]anguage 

in the preamble of a regulation is not controlling over the language of the regulation itself.”  Wyo. 

Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 53 (D.C. Cir. 1999). A preamble is “not an operative 

part” of the rule.  Nat’l Wildlife Fed’n v. EPA, 286 F.3d 554, 569-70 (D.C. Cir. 2002).  While a preamble 

can inform the meaning of a rule, it is not binding because it is not itself subject to notice and comment. 

Peabody Coal Co. v. Dir., Office of Workers’ Comp. Programs, 764 F.3d 1119, 1124-25 (9th Cir. 2014).  

“[T]he preamble . . . is not binding and cannot be read to conflict with the language of the regulation 

itself.” Peabody Twentymile Mining, LLC v. Sec’y of Labor, 931 F.3d 992, 998 (10th Cir. 2019). 

Therefore, when the Board wrote in Anadarko Petroleum that “even if the Board were to 

disregard the current regulations, we would conclude appellant must carry out decommissioning 

obligations which it accrued prior to assignment of its interests in the Lease,” 187 IBLA at 85, that 

conclusion is inapplicable here because, on this record, the only basis for supporting this reasoning is that 

decommissioning obligations “accrued before they accrued.”  After failing to discuss all the prior 

contradictory authority under the common law, the OCSLA, and the MLA, the Board would be open to 

judicial reversal for relying on this “unusually raw ipse dixit.”  Indep. Petroleum Ass'n of Am. v. DeWitt, 

279 F.3d 1036, 1042 (D.C. Cir. 2002). 

The Board has the authority to apply a regulation and determine its proper scope.  As we will 

demonstrate below, the 1997 regulation cannot be applied to former lessees who, like Santa Fe, were no 

longer in privity with the United States on August 20, 1997.  To do so would be to apply the 1997 

regulation retroactively, and the Department lacks Congressional authority to create retroactive rules 

under the OCS Lands Act.  Nothing in the 1997 regulation expressly states that it reaches back to those no 

longer in privity on that date, and the Board is empowered to so hold.  Neither Director Fry’s 1993 NTL 

nor the 1993 preambular comment on the meaning of 30 C.F.R. § 256.62(d) is a duly promulgated 

regulation, and “the Board clearly has the authority to declare invalid a Departmental regulation which 

has not been duly promulgated.”  Mesa Petroleum Co., 111 IBLA at 203 n.2. 
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B. The 1993 Interpretation Reverses Settled Expectations 

Prior to 1993, the word “accrued” in the Department’s regulations on assignments had a well-

understood meaning, as we have shown above at length.  OCS lessees relied on it.  Santa Fe and Signal 

Hill’s other assignors specifically relied on it, because they had to obtain the supervision of the Director 

of MMS to end the attempt of the Pacific Regional Director to force the assignors to agree to accept 

responsibility for abandonment of the Lease.  In the end, the assignments to Signal Hill were approved 

with only an interim measure agreed to by lease operator Phillips to have Signal Hill maintain a letter of 

credit.  Phillips fulfilled its sole commitment. 

The Board should not uphold BSEE’s attempt to reverse a settled interpretation and disrupt 

Devon’s expectation, because no court will countenance it.  Courts do not defer to a new interpretation … 

that creates ‘unfair surprise’ to regulated parties.”  Kisor v. Wilkie, __ U.S. __, 139 S. Ct. 2400, 2418 

(2019).  “That disruption of expectations may occur when an agency substitutes one view of a rule for 

another.”  Id.  For example, in Christopher v. Smithkline Beecham Corp., 567 U.S. 142 (2012), the Court 

found the agency’s changed interpretation would “impose potentially massive liability on respondent for 

conduct that occurred well before that interpretation was announced.”  Id. at 155-56.  The Court not only 

declined to defer to the agency’s new interpretation, but also rejected the interpretation as “quite 

unpersuasive.”  Id. at 159.  There is nothing persuasive about BSEE’s interpretation that obligations have 

always “accrued” long before they “accrued” as that term has been used in the common law and in prior 

agency practice. 

And this is the key distinction between Director Fry’s NTL 93-2N and Director Bettenberg’s 

letter to Mr. Jackson Cooley.  Both were issued with the intention of announcing industry-wide 

interpretations.  See Exhibit 9, third sheet (Mr. Cooley’s April 26, 1988, letter requesting, because of 

“interest throughout the oil and gas industry,” that “the Department of the Interior and the Minerals 

Management Service take a definite written position”).  The similarities end there.  First, the Bettenberg 

letter fits the prior explanations of the effect of an assignment in the 1954 rules, the Continental Oil 
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decision, decisions interpreting “accrued” under the Mineral Leasing Act, and this Board’s decision in 

Petroleum, Inc.. The Fry NTL does not fit any prior explanations of the effect of an assignment or the 

meaning of “accrued;” nor does it point to any prior agency practice with which it purports to be 

consistent.  Second, lessees relied on the prior explanations and the Bettenberg letter’s interpretation, and 

did so expressly in the assignment at issue here.  The NTL would be an unmistakably retroactive change 

imposing “massive liability” on Devon, contrary to  Christopher v. Smithkline Beecham. 

III. The Board May Not Apply the 1997 Regulation Retroactively to Santa Fe. 

The issue here is not whether the 1997 rules apply to leases issued prior to the effective date of 

the rules, the question the Board addressed in Anadarko Petroleum, 187 IBLA at 87-90.  Rather, the issue 

is whether the rule can be applied to Devon, as successor to another former lessee who was no longer 

party to a lease, having left the relationship of privity with the government as a result of the assignment 

and novation, prior to the effective date of the 1997 rule.  The prohibition against retroactive regulations 

tells us that the answer is “no.”  

A. No statute permits the Department to adopt retroactive OCS regulations. 

The Supreme Court has held that agencies may not adopt retroactive rules without explicit 

congressional authorization.  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988).  The 1997 

regulation was promulgated14 under the authority of Section 5 of OCS Lands Act, 43 U.S.C. § 1334(a).  

Section 5 does not authorize Interior to adopt retroactive rules governing OCS leases.  To the contrary, it 

expressly states that rules and regulations “shall, as of their effective date, apply to all operations 

conducted under a lease issued or maintained under the provisions of this subchapter.”  See 43 U.S.C. 

§ 1334(a) (emphasis added).  The statement that a rule applies as of its effective date “does not even 

arguably suggest that it has any application to conduct that occurred at an earlier date.”  Landgraf v. USI 

Film Products, 511 U.S. 244, 257 (1994).   

 
14  As the Supreme Court has often emphasized, “interpretive rules … do not have the force and effect of 
law.” Perez v. Mortgage Bankers Assn., 575 U.S. 92, 97 (2015) (emphasis in original).  “No binding of 
anyone occurs merely by the agency’s say-so.”  Kisor v. Wilkie, 139 S.Ct. at 2420. 
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B. The assignment negates BSEE’s attempt to incorporate the 1997 regulation.  

It is true that under Lease 0166, the lease is subject to “all lawful and reasonable regulations of 

the Secretary of the Interior (hereinafter referred to as the Secretary) when not inconsistent with any 

express and specific provisions herein, which are made a part hereof.”  The 1997 regulations were 

obviously not in force in 1967, and the preamble does not expressly incorporate lawful rules entered after 

the issuance of the lease. 

Turning again to Continental Oil’s three-contract analysis, on August 20, 1997, Santa Fe was not 

a party to the lease—“contract number 1.”  With respect to Lease 0166’s leased area, Santa Fe was a party 

only to “contract number 3,” an agreement the Department has implied under Continental Oil by 

operation of its approval of the assignment.  Like Lease 0166 and unlike the lease at issue in Anadarko 

Petroleum, “contract number 3” has no provision that the assignor will be subject to future regulations 

under the OCS Lands Act.  The whole purpose of the novation was to free Santa Fe not only from 

obligations under the lease which had not yet accrued, but also from the application of new obligations 

created by future rules.  If contract number 3 does not mean that, then it means nothing.   

C. The application of the 1997 Rule to Santa Fe is impermissibly retroactive. 

BSEE’s attempt to apply the 1997 rule to Devon under contract number 3 is an impermissible 

exercise in retroactive rulemaking.  A regulation is being applied retroactively when it “impairs rights a 

party possessed when he acted, increases a party’s liability for past conduct, or imposes new duties with 

respect to transactions already completed.”  Nat'l Mining Ass'n v. Dep't of Labor, 292 F.3d 849, 859 

(D.C.Cir. 2002) (citing Landgraf v. USI Film Prods., 511 U.S. 244, 280 (1994)).  This involves a 

“commonsense, functional judgment about ‘whether the new provision attaches new legal consequences 

to events completed before its enactment.’”  Martin v. Hadix, 527 U.S. 343, 357-58 (1999) (quoting 

Landgraf, 511 U.S. at 270).  “The conclusion that a particular rule operates ‘retroactively’ comes at the 

end of a process of judgment concerning the nature and extent of the change in the law and the degree of 

connection between the operation of the new rule and a relevant past event.”  Landgraf, 511 U.S. at 270.  
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As applied to an OCS lease assignor whose assignment was approved prior to August 20, 1997, the new 

definition of “accrue” attaches significant legal consequences to the Secretary’s approval of a lease 

assignment, thereby increasing a party's liability for past conduct, and imposing new duties.  It thus 

violates the prohibition against retroactive regulations.  

The Supreme Court’s decision in Rivers v. Roadway Express, Inc., 511 U.S. 298 (1994), is 

instructive on this point.  In Rivers, a group of black garage mechanics filed a complaint alleging they had 

been discharged on the basis of race in violation of 42 U.S.C. § 1981, which sets forth a statement of 

equal rights that all people shall have the same right “to make and enforce contracts.”  Id. at 301; 42 

U.S.C. § 1981.  That phrase was undefined in the statute.  While the suit was pending, the U.S. Supreme 

Court issued a decision holding that the term “make and enforce contracts” “does not apply to conduct 

which occurs after the formation of a contract and which does not interfere with the right to enforce 

established contract obligations.”  Rivers, 511 U.S. at 301.  Based on this decision, the district court 

dismissed the § 1981 claims.  Id.  While the matter was on appeal, Congress passed the Civil Rights Act 

of 1991, § 101 of which expressly provides that § 1981’s prohibition against racial discrimination in the 

making and enforcement of contracts applies to all phases and incidents of the contractual relationship, 

including discriminatory contract terminations.  Id. at 302.  The mechanics filed a supplemental brief 

arguing that § 101 applied to their case.  Id. at 302-03. The U.S. Supreme Court granted certiorari.   

The mechanics argued that § 101 should apply to their case because it was “restorative” of the 

understanding of § 1981 that prevailed before the court issued its interpretation.  Id. at 304-05.  They 

further argued that there should be a presumption in favor of retroactive application of restorative statutes.  

The Court rejected both arguments.  Id. at 308 (emphasis added).  The Court further declined to adopt a 

presumption in favor of retroactive application of restorative statutes: “[n]otwithstanding the equitable 

appeal of petitioners' argument, we are convinced that it cannot carry the day.”  Id. at 310.  

The factors articulated in Landgraf—fair notice, reasonable reliance, and settled expectations—

further weigh in favor of finding a retroactive effect.  Landgraf, 511 U.S. at 265.  “Considerations of 
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fairness dictate that individuals should have an opportunity to know what the law is and to conform their 

conduct accordingly.”  Id.  Moreover, settled expectations are particularly important when dealing with 

contract rights—a matter “in which predictability and stability are of prime importance.”  See id. at 271, 

n. 25.  They are of such importance that the U.S. Supreme Court has on more than one occasion held that 

statutory changes affecting contract rights are not to be applied retroactively.  See, e.g., United States v. 

Sec. Indus. Bank, 459 U.S. 70, 79-82 (1982) (declining to apply retroactively an amendment to the 

bankruptcy laws to abrogate liens acquired before the amendment was enacted); Claridge Apartments Co. 

v. Comm’r, 323 U.S. 141, 163-65 (1944) (declining to apply retroactively a section of the Bankruptcy Act 

so as to require a reduction in depreciation allowances claimed for tax purposes, and noting that the 

function of the bankruptcy law amendment “was to give relief to parties undertaking reorganization, not 

simply to impose new and different taxes upon them, much less to do so with respect to transactions long 

since settled  both as to taxes and as to reorganization.”).  The change in the definition of “accrue” also 

alters the expectations of liability much like a change to a statute of limitations—another modification the 

U.S. Supreme Court has determined does not apply retroactively to claims existing at the date of the 

amendment.  See United States v. St. Louis, S. F. & T. R. Co., 270 U.S. 1, 3 (1926) (declining to apply 

retroactively a reduction in the statute of limitations from six-years to three-years to any cause of action 

for payment for transportation services existing at the date of the amendment).  

In sum, the Department lacks statutory authority to enact a retroactive rule.15  The preamble of 

Lease 0166 does not apply future regulations to assignors after the Department has approved the 

assignment.  If it is valid at all, the 1997 regulation can apply only to those who on August 20, 1997, were 

in privity with the United States through the lease agreement.  To apply that rule to those no longer in 

privity on that date is to apply the rule retroactively and impermissibly. 

 
15 Because the 1997 can be applied prospectively only, BSEE’s inevitable reliance on Noble Energy, Inc. 
v. Jewell, is unavailing. But Noble Energy is inapposite for an additional reason.  Under the regulation in 
force when MMS approved Santa Fe’s assignment, Signal Hill took on the unaccrued obligation to 
decommission the Lease.  The lessee in Noble Energy at the time of well abandonment was the original 
lessee.  110 F. Supp. 3d at 8.  The holding therefore sheds no light on assignments of lease interests. 
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CONCLUSION 

In light of the reasons set forth above, Devon respectfully requests the Board reverse the Order 

and determine Devon is not responsible for decommissioning activities at Lease 0166.   

Respectfully submitted this third day of June, 2021. 

/s/ Poe Leggette    
L. Poe Leggette 
pleggette@bakerlaw.com 
Shanisha Y. Smith 
sysmith@bakerlaw.com 
BAKER & HOSTETLER LLP 
811 Main Street, Suite 1100 
Houston, Texas 77002 
Telephone:  (713) 751-1600 
 
Attorneys for Devon Energy Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 3, 2021, service of the foregoing DEVON ENERGY 

CORPORATION’S STATEMENT OF REASONS was made in accordance with the applicable rules 

as noted, to the following:  

 

U.S. Department of the Interior                                 Via Email Only IBLA@oha.doi.gov 
Office of Hearings and Appeals 
Interior Board of Land Appeals     
801 North Quincy Street, Suite 300 
Arlington, VA  22203 
 
 
U.S. Department of the Interior   Via Email Only heewon.kim@sol.doi.gov  
Office of the Solicitor - Minerals Division 
Attn: Heewon Kim, Esq. 
1849 C. Street NW, MS 5358 
Washington, DC 20240 
 

 

       /s/ Poe Leggette   
       Poe Leggette 
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API#    Well Well   Operator  Bottom  Spud   Bottom   Surf.  Surf.   Bott.   Bott.   Surf.  Complex  Str. Update 
    Name Name   No.    Field  Date   Lease  E  Long.      Lat.  Long.    Lat.   Lease   ID#      #     Date  
      Suffix       Code       No.  
               Name 
 
043110009100  002 ST00BP00   01560      CRPNTR   19670312 P00166 0 -119.536556 34.338240 -119.537037 34.338411 P00166            20170620 
043110009200  003 ST00BP00   01560      CRPNTR   19670303 P00166 -119.554764 34.333244 -119.555757 34.333220 P00166            20161212 
043110009300  005 ST00BP00   01560      CRPNTR   19670322 P00166 -119.531861 34.336859 -119.532661 34.337159 P00166           20161212 
043110009400  006 ST00BP00   01560      CRPNTR   19670403 P00166 -119.547695 34.336698 -119.548205 34.336067 P00166            20161216 
043110016500  001 ST00BP00   01560      CRPNTR   19670218 P00166 -119.554974 34.338997 -119.554157 34.337705 P00166            20161216 
043110016600  004 ST00BP00   01560      CRPNTR   19670510 P00166 -119.552523 34.336346 -119.551003 34.333948 P00166            20161215 
043112001300 A001 ST00BP00   01560      CRPNTR   19680503 P00166 -119.542534 34.337693 -119.538720 34.338978 P00166 51000  1      20161215 
043112001301 A001 ST01BP00  01560   CRPNTR   20050812 P00166 0 -119.542534 34.337693 -119.538831 34.339824 P00166 51000  1      20161215 
043112001400 A002 ST00BP00  01560   CRPNTR  19680429 P00166 0 -119.542483 34.337585 -119.534071 34.338192 P00166 51000  1      20191009 
043112001600 A004 ST00BP00  01560   CRPNTR  19680527 P00166 0 -119.542483 34.337588 -119.535834 34.338518 P00166 51000  1      20191009 
043112001800 A003 ST00BP00  01560   CRPNTR  19680606 P00166 0 -119.542518 34.337724 -119.539243 34.339132 P00166 51000  1      20170810 
043112001900 A006 ST00BP00  01560   CRPNTR  19680611 P00166 0 -119.542494 34.337626 -119.537220 34.338819 P00166 51000  1      20161223 
043112001901 A006 ST01BP00  01560   CRPNTR  20050629 P00166 0 -119.542494 34.337626 -119.538895 34.338155 P00166 51000  1      20161223 
043112001902 A006 ST01BP01  01560   CRPNTR  20050709 P00166 0 -119.542494 34.337626 -119.539047 34.338102 P00166 51000  1      20161223 
043112002100 A011 ST00BP00  01560   CRPNTR  19680626 P00166 0 -119.542514 34.337609 -119.536942 34.337885 P00166 51000  1      20161221 
043112002200 A009 ST00BP00  01560   CRPNTR  19680809 P00166 0 -119.542546 34.337745 -119.545675 34.338082 P00166 51000  1      20161220 
043112002300 A018 ST00BP00  01560   CRPNTR  19680812 P00166 0 -119.542514 34.337622 -119.540451 34.337880 P00166 51000  1      20161222 
043112002301 A018 ST01BP00  01560   CRPNTR  20050227 P00166 0 -119.542514 34.337622 -119.540593 34.337284 P00166 51000  1      20161222 
043112002302 A018 ST02BP00  01560   CRPNTR  20050320 P00166 0 -119.542514 34.337622 -119.540404 34.337304 P00166 51000  1      20161222 
043112002500 A008 ST00BP00  01560   CRPNTR   19680714 P00166 0 -119.542506 34.337581 -119.543792 34.336083 P00166 51000  1      20161222 
043112002600 A012 ST00BP00  01560   CRPNTR   19680716 P00166 0 -119.542561 34.337715 -119.547987 34.337573 P00166 51000  1      20161223 
043112002700 A014 ST00BP00  01560   CRPNTR  19680723 P00166 0 -119.542491 34.337612 -119.537988 34.338604 P00166 51000  1      20170103 
043112002701 A014 ST01BP00  01560   CRPNTR   19980711 P00166 0 -119.542491 34.337612 -119.537688 34.338793 P00166 51000  1      20170103 
043112004000 A027 ST00BP00  01560   CRPNTR  19680829 P00166 0 -119.542569 34.337742 -119.546733 34.337055 P00166 51000  1      20170105 
043112004001 AG027ST01BP00  01560   CRPNTR  19780129 P00166 0 -119.542569 34.337742 -119.546867 34.337128 P00166 51000  1      20170105 
043112004200 A007 ST00BP00  01560   CRPNTR   19680917 P00166 0 -119.542499 34.337653 -119.539716 34.338764 P00166 51000  1      20191009 
043112004300 A015 ST00BP00  01560   CRPNTR   19680928 P00166 0 -119.542479 34.337574 -119.535251 34.337646 P00166 51000  1      20170105 
043112004301 A046 ST01BP00  01560   CRPNTR   19780423 P00166 0 -119.542479 34.337574 -119.538002 34.338378 P00166 51000  1      20170105 
043112004302 A046 ST02BP00  01560   CRPNTR  20050414 P00166 0 -119.542479 34.337574 -119.538831 34.338088 P00166 51000  1      20170620 
043112004400 A021 ST00BP00  01560   CRPNTR   19680921 P00166 0 -119.542572 34.337756 -119.547256 34.338137 P00166 51000  1      20180207 
043112004500 A017 ST00BP00  01560   CRPNTR   19681007 P00166 0 -119.542530 34.337680 -119.541687 34.338233 P00166 51000  1      20170106 
043112004501 A047 ST01BP00  01560   CRPNTR   19780226 P00166 0 -119.542530 34.337680 -119.543830 34.337366 P00166 51000  1      20180417 
043112004600 A025 ST00BP00  01560   CRPNTR   19681013 P00166 0 -119.542494 34.337532 -119.539848 34.335947 P00166 51000  1      20170106 
043112004800 A023 ST00BP00  01560   CRPNTR   19681026 P00166 0 -119.542537 34.337707 -119.542737 34.337219 P00166 51000  1      20170111 
043112004900 A031 ST00BP00  01560   CRPNTR   19681026 P00166 0 -119.542537 34.337605 -119.547670 34.335974 P00166 51000  1      20170109 
043112005300 A016 ST00BP00  01560   CRPNTR   19690204 P00166 0 -119.542553 34.337773 -119.542597 34.337814 P00166 51000  1      20170111 
043112005301 A051 ST01BP00  01560   CRPNTR   19780720 P00166 0 -119.542553 34.337773 -119.547191 34.336792 P00166 51000  1      20180706 
043112005400 A019 ST00BP00  01560   CRPNTR   19681107 P00166 0 -119.542476 34.337560 -119.538803 34.337062 P00166 51000  1      20170523 
043112005500 A026 ST00BP00  01560   CRPNTR   19681114 P00166 0 -119.542561 34.337704 -119.550333 34.337062 P00166 51000  1      20170110 
043112005501 A026 ST01BP00  01560   CRPNTR   20050527 P00166 0 -119.542561 34.337704 -119.549948 34.336848 P00166 51000  1      20170110 
043112005900 A032 ST00BP00  01560   CRPNTR   19681122 P00166 0 -119.542529 34.337578 -119.546191 34.335664 P00166 51000  1      20171115 
043112006700 A038 ST00BP00  01560   CRPNTR   19681215 P00166 0 -119.542549 34.337759 -119.547461 34.342256 P00166 51000  1      20170112 
043112006701 A048 ST01BP00  01560   CRPNTR   19770909 P00166 0 -119.542549 34.337759 -119.541803 34.337549 P00166 51000  1      20170112 
043112006702 A048 ST02BP00  01560   CRPNTR   19980613 P00166 0 -119.542549 34.337759 -119.541485 34.337351 P00166 51000  1      20190328 
043112006703 A048 ST02BP01  01560   CRPNTR   19980624 P00166 0 -119.542549 34.337759 -119.541682 34.337454 P00166 51000  1      20170112 
043112006800 A022 ST00BP00  01560   CRPNTR   19681201 P00166 0 -119.542542 34.337734 -119.544907 34.337867 P00166 51000  1      20170113 
043112006801 A022 ST01BP00  01560   CRPNTR   19980802 P00166 0 -119.542542 34.337734 -119.539503 34.337892 P00166 51000  1      20170131 
043112006900 A029 ST00BP00  01560   CRPNTR   19681205 P00166 0 -119.542495 34.337543 -119.542095 34.335317 P00166 51000  1      20170113 
043112006901 A045 ST01BP00  01560   CRPNTR   19780331 P00166 0 -119.542495 34.337543 -119.542549 34.336763 P00166 51000  1      20180404 
043112006902 A045 ST02BP00  01560   CRPNTR           P00166 -119.542495 34.337543#######################P00166 51000  1      20200609 
043112007100 A030 ST00BP00  01560   CRPNTR   19681218 P00166 0 -119.542541 34.337633 -119.550490 34.335209 P00166 51000  1      20180207 
043112007200 A024 ST00BP00  01560   CRPNTR   19690104 P00166 0 -119.542498 34.337557 -119.541614 34.336449 P00166 51000  1      20170117 
043112007300 A028 ST00BP00  01560   CRPNTR   19690510 P00166 0 -119.542533 34.337592 -119.544621 34.336942 P00166 51000  1      20180328 
043112007600 B002 ST00BP00  01560   CRPNTR   19690203 P00166 0 -119.553196 34.335064 -119.553196 34.335064 P00166 51001  1      20170620 
043112007700 B005 ST00BP00  01560   CRPNTR   19690130 P00166 0 -119.553172 34.334941 -119.554065 34.334419 P00166 51001  1      20170118 
043112007701 B034 ST01BP00  01560   CRPNTR   19790607 P00166 0 -119.553172 34.334941 -119.555757 34.334851 P00166 51001  1      20170118 
043112008000BA002 ST00BP00  01560   CRPNTR   19690206 P00166 0 -119.553193 34.335050 -119.556240 34.335439 P00166 51001  1      20170119 
043112008100AA016 ST00BP00  01560   CRPNTR   19690405 P00166 0 -119.542557 34.337786 -119.543898 34.338928 P00166 51000  1      20180327 
043112008200 B004 ST00BP00  01560   CRPNTR   19690407 P00166 0 -119.553149 34.334941 -119.556289 34.334310 P00166 51001  1      20170321 
043112008300 B003 ST00BP00  01560   CRPNTR   19690430 P00166 0 -119.553169 34.335040 -119.556165 34.335096 P00166 51001  1      20170120 
043112008400 B006 ST00BP01  01560   CRPNTR   19690512 P00166 0 -119.553164 34.334899 -119.555979 34.332505 P00166 51001  1      20170130 
043112008401 B047 ST01BP00  01560   CRPNTR   19800220 P00166 0 -119.553164 34.334899 -119.555776 34.333894 P00166 51001  1      20170130 
043112008470 B006 ST00BP00  01560   CRPNTR   19690430 P00166 0 -119.553164 34.334899 -119.556206 34.332600 P00166 51001  1      20170130 
043112008500BA005 ST00BP00  01560   CRPNTR   19690517 P00166 0 -119.553167 34.334913 -119.556185 34.333570 P00166 51001  1      20170123 
043112008600 B001 ST00BP00  01560   CRPNTR   19690523 P00166 0 -119.553200 34.335077 -119.556160 34.336471 P00166 51001  1      20170123 
043112008700 A041 ST00BP00  01560   CRPNTR   19690524 P00166 0 -119.542525 34.337567 -119.548955 34.336404 P00166 51000  1      20180213 

5 U.S.C. 552(b)(9).



 

1 
Boreholerpt.wordformat.OXY.boreholeinfo.P00166:5219839_ 

043112008900 B007 ST00BP00  01560   CRPNTR   19690608 P00166 -119.553140 34.334889 -119.555449 34.334148 P00166 51001  1      20170124 
043112008901 B040 ST01BP00  01560   CRPNTR   19791115 P00166 -119.553140 34.334889 -119.555743 34.334530 P00166 51001  1      20170428 
043112009000 A040 ST00BP00  01560   CRPNTR   19690609 P00166 -119.542576 34.337769 -119.548756 34.337971 P00166 51000  1      20170125 
043112009001 A040 ST01BP00  01560   CRPNTR   20050922 P00166 -119.542576 34.337769 -119.549386 34.340293 P00166 51000  1      20180206 
043112009002 A040 ST02BP00  01560   CRPNTR   20051012 P00166 -119.542576 34.337769 -119.549545 34.337142 P00166 51000  1      20170125 
043112009100 B009 ST00BP00  01560   CRPNTR   19690607 P00166 -119.553184 34.335009 -119.554912 34.335059 P00166 51001  1      20170126 
043112009101 B009 ST01BP00  01560   CRPNTR   20100506 P00166 -119.553184 34.335009 -119.554591 34.335430 P00166 51001  1      20170126 
043112009400 A005 ST00BP00  01560   CRPNTR   19690625 P00166 -119.542522 34.337735 -119.541695 34.340540 P00166 51000  1      20170126 
043112009401 A043 ST01BP00  01560   CRPNTR   19770724 P00166 -119.542522 34.337735 -119.539446 34.338124 P00166 51000  1      20170126 
043112009402 A043 ST02BP00  01560   CRPNTR   19981011 P00166 -119.542522 34.337735 -119.536603 34.339263 P00166 51000  1      20170126 
043112009800 B013 ST00BP00  01560   CRPNTR   19690704 P00166 -119.553129 34.334958 -119.553295 34.334983 P00166 51001  1      20170130 
043112009801 B016 ST01BP00  01560   CRPNTR            P00166 -119.553129 34.334958#######################P00166 51001  1      20170130 
043112009900 B027 ST00BP00  01560   CRPNTR   19690706 P00166 -119.553201 34.335091 -119.555803 34.337257 P00166 51001  1      20180412 
043112010100 A037 ST00BP00  01560   CRPNTR   19690721 P00166 -119.542537 34.337790 -119.546164 34.338729 P00166 51000  1      20170126 
043112010101 A044 ST01BP02  01560   CRPNTR   19771212 P00166 -119.542537 34.337790 -119.539868 34.337495 P00166 51000  1      20170126 
043112010102 A044 ST02BP00  01560   CRPNTR   19980919 P00166 -119.542537 34.337790 -119.537340 34.339277 P00166 51000  1      20170126 
043112010103 A044 ST03BP00  01560   CRPNTR   19980927 P00166 -119.542537 34.337790 -119.537327 34.339128 P00166 51000  1      20170126 
043112010170 A044 ST01BP00  01560   CRPNTR   19771117 P00166 -119.542537 34.337790 -119.542058 34.337223 P00166 51000  1      20170126 
043112010171 A044 ST01BP01  01560   CRPNTR   19771210 P00166 -119.542537 34.337790 -119.542512 34.337752 P00166 51000  1      20170126 
043112010200 B010 ST00BP00  01560   CRPNTR   19690716 P00166 -119.553117 34.334892 -119.554140 34.333062 P00166 51001  1      20170130 
043112010201 B035 ST01BP01  01560   CRPNTR   19790514 P00166 -119.553117 34.334892 -119.553191 34.334723 P00166 51001  1      20190123 
043112010270 B035 ST01BP00  01560   CRPNTR   19790423 P00166 -119.553117 34.334892 -119.553132 34.334554 P00166 51001  1      20170919 
043112010700 B012 ST00BP00  01560   CRPNTR   19690718 P00166 -119.553138 34.335002 -119.553361 34.336126 P00166 51001  1      20170620 
043112011000 B016 ST00BP00  01560   CRPNTR   19690621 P00166 -119.553153 34.334955 -119.551991 34.335400 P00166 51001  1      20170117 
043112011001 B016 ST01BP00  01560   CRPNTR   20100313 P00166 -119.553153 34.334955 -119.553710 34.336166 P00166 51001  1      20170117 
043112011100 B017 ST00BP00  01560   CRPNTR   19690726 P00166 -119.553121 34.334906 -119.552439 34.333671 P00166 51001  1      20171107 
043112011200 B015 ST00BP00  01560   CRPNTR   19690730 P00166 -119.553173 34.335067 -119.552508 34.336986 P00166 51001  1      20170117 
043112011500 B008 ST00BP00  01560   CRPNTR   19690620 P00166 -119.553170 34.335053 -119.554757 34.335743 P00166 51001  1      20170113 
043112011700 B022 ST00BP00  01560   CRPNTR   19690805 P00166 -119.553153 34.334968 -119.550158 34.336380 P00166 51001  1      20170117 
043112011701 B037 ST01BP00  01560   CRPNTR   19790928 P00166 -119.553153 34.334968 -119.551148 34.335753 P00166 51001  1      20170117 
043112011702 B037 ST02BP00  01560   CRPNTR   20100208 P00166 -119.553153 34.334968 -119.551443 34.337084 P00166 51001  1      20170118 
043112011800 A036 ST00BP00  01560   CRPNTR   19691008 P00166 -119.542580 34.337783 -119.547791 34.338686 P00166 51000  1      20170113 
043112012200 B011 ST00BP00  01560   CRPNTR   19690819 P00166 -119.553177 34.335081 -119.554106 34.337882 P00166 51001  1      20170112 
043112012300 A039 ST00BP00  01560   CRPNTR   19690810 P00166 -119.542545 34.337807 -119.542545 34.337807 P00166 51000  1      20170620 
043112013300 B019 ST00BP00  01560   CRPNTR   19690820 P00166 -119.553133 34.334972 -119.550545 34.335007 P00166 51001  1      20170111 
043112013400AA039 ST00BP00  01560   CRPNTR   19690812 P00166 -119.542561 34.337800 -119.542884 34.339880 P00166 51000  1      20170130 
043112013401 A049 ST01BP00  01560   CRPNTR   19780821 P00166 -119.542561 34.337800 -119.540730 34.338267 P00166 51000  1      20170130 
043112013402 A049 ST01BP01  01560   CRPNTR   19980831 P00166 -119.542561 34.337800 -119.536812 34.339337 P00166 51000  1      20170130 
043112013500 A042 ST00BP00  01560   CRPNTR   19690901 P00166 -119.542510 34.337510 -119.542809 34.324841 P00166 51000  1      20170110 
043112013501 A050 ST01BP00  01560   CRPNTR   19790204 P00166 -119.542510 34.337510 -119.539902 34.337841 P00166 51000  1      20180629 
043112013502 A050 ST02BP00  01560   CRPNTR            P00166 -119.542510 34.337510#######################P00166 51000  1      20200609 
043112013600 B021 ST00BP00  01560   CRPNTR   19690831 P00166 -119.553150 34.335070 -119.550717 34.337210 P00166 51001  1      20170112 
043112013601 B021 ST01BP00  01560   CRPNTR            P00166 -119.553150 34.335070#######################P00166 51001  1      20180828 
043112013700 B023 ST00BP00  01560   CRPNTR   19690831 P00166 -119.553144 34.334914 -119.549541 34.334627 P00166 51001  1      20170105 
043112013800 B029 ST00BP00  01560   CRPNTR   19690912 P00166 -119.553129 34.334944 -119.548005 34.336255 P00166 51001  1      20170105 
043112013801 B029 ST00BP01  01560   CRPNTR   19801020 P00166 -119.553129 34.334944 -119.548068 34.336211 P00166 51001  1      20170105 
043112013900 B028 ST00BP00  01560   CRPNTR   19690914 P00166 -119.553205 34.335107 -119.556072 34.338167 P00166 51001  1      20170718 
043112014400 B026 ST00BP00  01560   CRPNTR   19690924 P00166 -119.553121 34.334917 -119.547440 34.335350 P00166 51001  1      20170105 
043112014401 B038 ST01BP00  01560   CRPNTR   19800109 P00166 -119.553121 34.334917 -119.549449 34.336587 P00166 51001  1      20170105 
043112014402 B038 ST02BP00  01560   CRPNTR            P00166 -119.553121 34.334917#######################P00166 51000  1      20170721 
043112014500 B030 ST00BP00  01560   CRPNTR   19690927 P00166 -119.553154 34.335084 -119.550275 34.337675 P00166 51001  1      20190123 
043112014600 B031 ST00BP00  01560   CRPNTR   19691006 P00166 -119.553155 34.334845 -119.555985 34.330993 P00166 51001  1      20170104 
043112014800 B018 ST00BP00  01560   CRPNTR   19691012 P00166 -119.553150 34.335057 -119.551374 34.336502 P00166 51001  1      20170105 
043112029900 B032 ST00BP00  01560   CRPNTR   19740523 P00166 -119.553192 34.335036 -119.554026 34.337990 P00166 51001  1      20161221 
043112037700 A052 ST00BP01  01560   CRPNTR   19781109 P00166 -119.542503 34.337670 -119.536562 34.338833 P00166 51000  1      20161223 
043112037701 A052 ST01BP00  01560   CRPNTR   20050212 P00166 -119.542503 34.337670 -119.537276 34.339347 P00166 51000  1      20170621 
043112037770 A052 ST00BP00  01560   CRPNTR   19781017 P00166 -119.542503 34.337670 -119.536483 34.339038 P00166 51000  1      20161223 
043112037800 A053 ST00BP00  01560   CRPNTR   19790218 P00166 -119.542541 34.337718 -119.548123 34.337001 P00166 51000  1      20170621 
043112037801 A053 ST01BP00  01560   CRPNTR   20060428 P00166 -119.542541 34.337718 -119.546173 34.337594 P00166 51000  1      20180412 
043112039700 B033 ST00BP00  01560   CRPNTR   19790727 P00166 -119.553188 34.335023 -119.555859 34.336316 P00166 51001  1      20161223 
043112040300 B036 ST00BP00  01560   CRPNTR   19791211 P00166 -119.553176 34.334968 -119.555810 34.335753 P00166 51001  1      20161220 
043112041000 B039 ST00BP00  01560   CRPNTR   19800325 P00166 -119.553178 34.335094 -119.554560 34.336766 P00166 51001  1      20161223 
043112041900 B046 ST00BP00  01560   CRPNTR   19800511 P00166 -119.553182 34.335108 -119.555755 34.336960 P00166 51001  1      20180309 
043112042300 B043 ST00BP00  01560   CRPNTR   19800625 P00166 -119.553142 34.335016 -119.550097 34.335809 P00166 51001  1      20161216 
043112042301 B043 ST01BP00  01560   CRPNTR            P00166 -119.553142 34.335016#######################P00166 51000  1      20170719 
043112042800 B045 ST00BP00  01560   CRPNTR  19800828 P00166 -119.553148 34.334930 -119.551969 34.335152 P00166 51001  1      20170706 

5 U.S.C. 552(b)(9).
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9 e F9NITD NUMBER 248

Washington, Thursday, December 23, 1954

TITLE 43-PUBLIC LANDS:
INTERIOR

Subtifle A-Office of the Secretary of
the Interior

EDiToIAL REvIsroN or REGuLATI os
The following constitutes an editorial

revision of the regulations m Subtitle A,
and the regulations of the Bureau of
Land Management, comprising Chapter
I of Title 43 of the Code of Federal
Regulations. The objectives of the re-
vision have been so far as feasible to
eliminate obsolete material and material
relating solely to internal departmental
procedure and to change the nomencla-
ture of the various officers and offices
referred to in the regulations so as either
to conform to the present organization
of the Department of the Interior or to
recognize the flexibility of that organiza-
tion. It is the Department's intent m
this revision to make no substantive
changes in the regulations, and it is
made at this time in order to ensure
that the bound 1954 edition of 43 CFR
is as up to date as possible. The revision
is hereby approved.

CLAnacE A. DAvIS,
Acting Secretary of the Interior

Part
1 Practitioners.
2 Records and testimony.
3 Preservation of American antiquities.
5 Filming of motion pictures.
6 Patent regulations.
7 Officers and employees: Lands and re-

sources.
8 Joint policy for land acquisition on

reservoir projects; Department of the
Interior-Department of the Army.

12 Payments to school districts.

PART 1-PRCTIIONERS
Sec.
1.1 Purpose.
1.2 Definitions.
1.3 Committee on Practitioners.
1A Who may practice.
1.5 Disqualifications.
1.6 Former employees or their spouses.
1.7 Statement upon appearance.
1.8 Practitioner's signature to constitute a

certificate.
1.9 Grounds for disciplinary proceedings.
1.10 Attorney for the Department.
1.11 Disciplinary proceedings.
1.12 Vacation or modification of orders of

suspension or exclusion.

No. 248-Part I1- 1

A numercal list of the parts o 1
Subtitle A and Chapter I of Title
43, showng the pages on which
they begin, appears at the end of
thts Part 11.

Sec.
1.13 Appeals.
1.14 Short title.

Auvaor=: §§ 1.1 to 1.14 Issued under cec.
5, 23 Stat. 101; 5 U. S. C. 403.

§ 1.1 Purpose. This part is prescribed
to govern practitioners representing par-
ties In proceedings before the Department
of the Interior.

§ 1.2 Definitions. As used In this part,
unless the context or subject matter
otherwise requires:

(a) "Committee" means the Commit-
tee on Practitioners.

(b) "Department" includes not only
the Office of the Secretary of the In-
terior, but also any office of the Depart-
ment of the Interior, In Washington,
D. C., and elsewhere.

(c) "Party" includes applicant, claim-
ant, or anyone whose Interests are pre-
sented to this Department for adjudica-
tion.

(d) "Practitioner" means any IndivId-
ual who under this part may act in a
representative capacity In practice be-
fore the Department; but no individual
while acting exclusively on his own be-
half Ahall be considered a practitioner.

(e) "Practice" relates only to action by
practitioners with respect to the process
of adjudication.

§ 1.3 Committee on Practitioners. A
Committee on Practitioners composed of
three members is hereby created. The
Solicitor of the Department, ex officio.
shall be a member of and chairman of
the Committee. The other two piem-
bers, ex officio, shall be the Associate
Solicitor, Division of Appeals, and the
Assistant Solicitor. Branch of Land Man-
agement. The Committee shall, by a
majority of those present, act at such
times as it may designate or at the call of
the chairman, a quorum to consist of two
members. Hearings may be held before
such persons and at such places and
times as the Committee may designate.
In administering its functions, the Corn-

mittee may call upon any agency of the
Department for assistance. The 4om-
mittee may delegate to one of its mem-
bers or to any employee of the
Department authority to p= upon ap-
plications for admission and routine
matters generally. Except as otherva
specifically provided, the Committee
shall administer all functions under this
part.

§ 1.4 Who may practice. (a) Any in-
dividual who has been admitted to prac-
tice before the Department or any of its
bureaus under any prior regulations and
who Is In good standing at the effective
date of this part will be permitted to
practice before the Department under
this parL
(b) Any individual who Is a member

In zood standing of the bar of the high-
est court of a State, Territory or the Dis-
trict of Columbia will be permitted to
practice without filing an application for
such privilege. However, in the discre-
tion of the Committee, or any hearing
ofileer of the Department as to a partic-
ular matter pending before him, an in-
dividual claiming such privilege may be
required to file a written statement con-
cerning his status as an attorney, his
character and repute, and setting forth
such other information as may be re-
quired of him. The Committee or the
hearing officer may permit such indi-
vidual to practice n a particular matter
subject to his filing the required state-
ment and to any subsequent action by
the Committee or the Secretary.
(c) Any individual, not admitted to

the bar, will be permitted to act as a
practitioner In a particular matter if the
party he represents is within one of the
following groups: (1) a member of his
family; (2) a partnership of which be is
a member; (3) a receivership, decedents
estate, or a trust or estate of which he I-
the receiver, administrator, or other sum-
l/ar fiduciary; (4) the lessee of a mineral
lease which is subject to an operating
agreement or sublease approved by the
Department, which grants to such in-
dividual a power of attorney; (5) a Fed-
eral, State, district, territorial, or local
government or n agency thereof, or a
government corporation, or a district or
advisory board established pursuant to
statute. Where a corporation, business
trust, or an assoclation Is a party, or a
fiduciary within the meaning of subpzrg-
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Forest by the act of March 19, 1948 (62
Stat. 83)
(Sec. 3, 63 Stat, 683; 30 U. S. 0. 192c)

Caoss Erzanzc: For regulations under
the Mineral Leasing Act for Acquired Lands,
see §§ 200.1 through 200.10.

§ 200.32 Scope. (a) Except as to the
minerals listed in § 200.31, §§ 200.31
through 200.36 apply to the leasing or
other disposal of. minerals.

(1) In acquired lands under the act
of March 4, 1917 (39 Stat. 1134, 1150;
16 U. S. C. 520) Title II of the National
Industrial Recovery Act of June 16, 1933
(48 Stat. 195, 200, 202, 205; 40 U. S. C.
401, 403 (a) and 408) the 1935 Emer-
gency Relief Appropriation Act of April
8, 1935 (49 Stat. 115, 118) section 55 of
Title I of the act of August 24, 1935 (49
Stat. 750, 781) the act of July 22, 1937
(50 Stat. 522, 525, 530) as amended
July 28, 1942 (56 Stat. 725; 7 U. S. C.
1011 (c) and 1018)

(2) In acquired lands, except Indian
lands, under the jurisdiction of the bu-
reaus and other agencies of the Depart-
ment of the Interior, and

(3) In those lands added to the Shasta
National Forest by the act of March 19,
1948 (62 Stat. 83) which were acquired
with funds of the United States, or lands
received in exchange therefor.

(b) Leases or permits may be issued, or
the minerals otherwise disposed of, only
if the Bureau of Land Management is
advized by the appropriate official of the
Department, bureau, or agency, having
jurisdiction over the lands, that devel-
opment of such minerals will not inter-
fere with the primary purpose for which
the land was acquired, and any lease,
permit or other instrument, granting the
right to mine and remove the minerals
will contain such stipulations as may
be specified by that official in order to
protect such purposes. If, however,
there is any disagreement between any
of the bureaus or agencies of the Depart-
ment of the Interior as to leasing any
land, or as to the terms or conditions of
any proposed lease, the matter shall be
submitted to the Secretary by the bu-
reaus or agencies concerned.
(Sec. 3, 63 Stat. 683; 30 U. S. C. 192c)

§ 200.33 Outstanding mineral permits
and leases. Permits and leases hereto-
fore issued by the Department of Agri-
culture will continue to be administered
by the Department of the Interior in ac-
cordance with the regulations under
which they were issued.

§ 200.34 Filing of applications for
mineral permits or leases. Applications
for permits or leases may be filed with
the Bureau of Land Management, De-
partment of the Interior, Washington 25,
D. C., by any citizen of the United States,
or corporation organized and existing
under the laws of the United States or
any State thereof.

§ 200.35 Terms and conditions of min-
eral permits and leases. Prospecting and
mining permits shall not exceed 20 years'
duration and shall provide for an annual
rental payable in advance of not less than
25 cents per acre and a royalty of not less
than 2 percent of the value of the miner-
als after having been brought to the sur-

FEDERAL RCGISTEPW

face of the ground. After production
begins, the yearly advance rental shall Be
credited on the royalty payments for that
year. The permit may also require the
posting of a bond in an amount to be
determined by the Bureau of Land Man-
agement. Prospecting may, in the dis-
cretion of the appropriate official of the
Department, bureau, or agency, having
jurisdiction over the lands, be carried on
without permit where no structures are
to be erected and no substantial excava-
tion or disturbances of the surface will
be made. Mineral leases shall be sub-
ject to such terms and conditions as may
be prescribed in each case by the Bureau
of Land Management.

§ 200.36 Payments and reports. All
payments of rentals and royalties on per-
mits and leases shall be made to the
Bureau of Land Management and all re-
ports concerning operations shall be filed
with the Director of the Geological
Survey.
OL AIM GAS LEAS3IG IN LANDS UMwRa rIGHS-

OF-WAY
Aumonry: 1§200.80 to 200.87 isued under

sec. 6, 46 Stat. 374; 30 U. S. C. 300.

§ 200.80 Lands in and under railroad
and other rights-of-way. The act of May
21,1930 (46 Stat. 373; 30 U. S. C. 301-300)
authorizes the Secretary of the Interior
to lease deposits of oil and gas in and
under railroad and other rights-of-way
acquired under any law of the United
States. The right of lease is restricted
to the owner of the rilght-of-way, or his
assignees.

§ 200.81 Application for Tease. (a) No
particular form of application for lease of
land in a right-of-way will be required.
Applications shall be filed In the proper
land office in the State or Territory, or
for lands in a State in which there is no
land office, shall be filed with the Bureau
of Land Management, Washington 25,
D. C., except the applications for lands
in North or South Dakota shall be filed
in the land office at Billings, Montana;
applications for lands in Nebraska or
Kansas, shall be filed in the land office
at Cheyenne, Wyoming; and for lands in
Oklahoma, in the land office at Santa Fe,
New Mexico. Such applications must be
filed by the owner of the right-of-way or
by his assignee and be accompanied by P
filing fee of $10, and, if filed by an as-
signee, by a duly executed assignment
of the right to lease.

(b) The application should detail the
facts as to the ownership of the right-
of-way, and of the assignment If the ap-
plication is filed by an assignee; the de-
velopment of oil and gas in adjacent or
nearby lands, the location and depth of
the wells, the production, and the prob-
ability of drainage of the deposits in the
right-of-way. Since rights-of-way are
of record in the Bureau of Land Man-
agement, a description by metes and
bounds is not necessary or required, but
each legal subdivision through which
the portion of the right-of-way desired
to be leased extends should be described.

§ 200.82 Owner of adjoin:ing land al-
lowed to submit bid. (a) After the
Bureau of Land Management has

S041

determined that a lease of a nght-of-
way or any portion thereof Is consistent
with the public Interest, either upon
consideration of an application for lease
or on his own motion, the manager of
the land office will serve notice on the
owner or lessee of the adjoining land:, as
provided in section 3 of the act of Muay
21, 1930 (46 Stat. 374; 30 U. S. C. 303)
allowing him 30 days or such other time
as may be provided In the notice within
which to submit an offer or bid of the
amount or percentage of compensatory
royalty such owner or lessee will agree to
pay for the extraction through wells on
his adjoining land of the oil and gas
under and from such right-of-way. No-
tice to the owner of the right-of-way will
be given at the same time allowmg hun
opportunity within the same penoj to
submit a bid or offer as to the amount or
percentage of royalty he will pay if a
lease is awarded to him.

(b) Award of lease to the owner of the
right-of-way, or of a contract for the
payment of compensatory royalty by the
owner or lessee of the adjoining lands,
will be made to the bidder whose offer is
determined to be to the best advantage
to the United States, considering the
amount of royalty to be received and
the better development of the oil and
gas deposits in the right-of-way under
the respective means of production and
operation.

§ 200.83 Term of lease and of com-
pensatory royalty agreement. The term
of the lease will be for a period of not
more than twenty years, and the com-
penhatory royalty agreement will be for
the period necessary to reasonably ex-
tract all oil and gas from the right-of-
way.

§ 200.84 Royalties. The royalty to
be charged will be fixed by the Bureau
of Land Management, after considera-
tion of all the facts and circumstances in
each case, but will not be less than 12V'
percent.

§ 200.85 Form of lease. The lease is-
sued to the owner of the right-of-way
or assignee of such owner will be sub-
stantially Form 4-213 modified to con-
form to the requirements of the law and
these regulations.

§ 200.86 Form of agreement to pay
compensatory royalty. The agreement
with the owner or lessee of the adjoining
land to pay compensatory royalty for
the extraction through wells on his ad-
Joining land of the oil and gas in or
under the right-of-way will be substan-
tially Form 4-1086.

§ 200.87 Form of bond. The bond
required under section 2 (a) of the lease
and by the contractor under agreement
to pay compensatory royalty, should be
substantially Form -203g.

Ccncz iE' zizcz: For operating regula-
tlons ceo 30 CITE Part 221.
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RULES AND REGULATIONS

Sec.
201.4 Helium.
201.5 Payments due under lease.

COOPERATIVE CONSERVATION PROVISIONS

201.10

201.11

201.12
201.13
201.14

201.20
201.21
201.22
201.23
201.24
201.25

201.40
201.41
201.42
201.43

Unit plans, pooling, and drilling
agreements.

Application for approval of unit
plan.

Pooling or drilling agreements.
Subsurface storage of oil or gas.
Directional drilling.

ISSUANCE OF LEASES

Mind and term.
Notice of lease offer.
What must accompany bids.
Award of lease.
Form.
Dating of leases.

RENTALS AN ROYALTIES

Rentals.
Royalties.
Minimum royalty.
Compensatory payments; extension

of lease.
BONDS

201.50 Amount of bond required of lessee.
201.51 Form of bond.

ASSIGNSENTS OR TRANSFERS

201.60

201.61
201.62

201.63

Assignment of leases or interests
therein.

Requirement for filing of transfers.
Separate assignments required for

transfer of record title to leases.
Effect of assignment of particular

tract.

TERMINATION OF LEASES

201.80 Relinquishment of leases or parts of
leases.

201.81 Cancellation of leases.

SUSPENSION OF OPERATIONS AND PRODUCTION:
ROYALTY AND RENTAL RELIT-

201.90 Suspension of operations and pro-
duction; royalty and rental re-
lief.

MINERAL LEASES AFFECTED BY SECTION 6 OF
OUTER CONTINENTAL SHELF LANDS ACT

201.110 Effect of regulations on provisions
of lease.

201.111 Leases of other minerals.
201.112 Bonds.
201.113 Wells.
201.114 Inspection.
201.115 Diligence; compliance with regula-

tions and orders.
201.116 Freedom of purchase.
201.117 Purchase of production.
201.118 Suspension of operations during war

or national emergency.
201.119 Restriction of exploration and oper-

ations.
201.120 Geological and geophysical explora-

tion; rights-of-way.
201.121 Leases of sulphuj and other min-

eral.
201.122 Removal of property on termina-

tion of lease.
201.123 Remedies in case of default.
201.124 Heirs and successors in interest.

APPEALS

201.150 Appeals.

AUTHORTY: §§ 201.1 to 201.150 issued under
sec. 5, 67 Stat. 464; 43 U. S, C. 1334. Interpret
or apply sees. 6, 8, 67 Stat. 465, 468; 43 U. S. C.
1335, 1337.

NoTE: Forms referred to in this part may
be obtained from the Bureau of Land
Management.

GENERAL PROVISIONS
§ 201.1 Purpose and authority. The

Outer Continental Shelf. Lands Act of

August 7, 1953 (67 Stat. 462) referred to
m this part as "the act" among other
things, authorizes the Secretary of the
Interior to issue on a competitive basis
leases for- oil and gas, sulphur, and other
minerals in submerged lands of the outer
Continental Shelf, as defined in section
2 of the act. The inclusion of this part
in this title shall not be construed as an
mterpretation that the laws 4nd regula-
tions pertaining to public lands are ap-
plicable to the submerged lands of the
outer Continental Shelf.

§ 201.2 Persons qualified to hold
leases. Mineral leases issued pursuant
to section 8 of the act may be held only
by citizens of the United States over 21
years of age, associations of such citi-
zens, States, political subdivisions of a
State, or private, public, or municipal
corporations organized under the laws of
the United States or of any State or
Territory thereof.

§ 201.3 Leasing maps. (a) Any area,
of the outer Continental Shelf which has
been appropriately platted as provided in
paragraph (b) of this section is subject
to lease for any mineral not included in
a subsisting lease issued under the act
or meeting the requirements of subsec-
tion (a) of section 6 of the act, unless
before any lease is offered or issued the
unit is (1) withdrawn from disposition
pursuant to section 12 (a) of the act,
or (2) designated as an area or part of
an area restricted from operation under
section 12 (d) of the act.

(b) As the need arises, the Bureau of
Land Management will prepare ollcial
leasing maps of areas of the outer Con-
tinental Shelf, which will be made to
conform so far as practicable to the
method .of tract designation established
by the adjoining State. The area in-
eluded in each mineral lease shall be
described in accordance with the official
leasing map.

(c) Each oil and gas lease issued pur-
suant to section 8 of the act shall cover
a compact area, which shall not exceed
5,760 acres.

§ 201.4 Helium. Each lease issued or
continued under the act shall be subject
to a reservation by the United States of
the ownership of and the right to ex-
tract helium from all gas produced from
the leased area, subject to such rules
and regulations as shall be prescribed by
the Secretary of the Interior. In case
the United States elects to take the
helium, the lessee shall deliver all gas
containing helium, or the portion of gas
desired, to the United States at any point
on the leased area in the manner re-
quired by the United States, for the ex-
traction of helium in such plant or re-
duction works for that purpose as the
'United States may provide, whereupon
the residue shall be returned to the
lessee with no substantial delay in the
delivery of gas produced from the well
to the purchaser thereof. The lessee
shall not suffer a dimintion of value of
the gas from which the helium has been
extracted, or loss otherwise, for which
he is not reasonably compensated, save
for the value of the helium extracted.
The United States shall have the right
to erect, maintain,-and operate on the
leased area any and all reduction Works

and other equipment necessary for the
extraction of helium.

§ 201.5 Payments due under lease.
All payments to the United States ro-
quired by the act or the regulations in
this part shall be made to the oil and gas
supervisor of the Geological Survey for
the region in which the leased area is
situated unless otherwise provided by the
regulations In this part or directed by
the Secretary. All such payments should
be made by check, bank draft, or money
order payable to the Treasurer of the
United States.

cooPERATIvE CONSERVATION PRnOVxSONS
§ 201.10 Unit plans, poolitng, and drill-

zng agreements. Section 5 (a) (1) of
the act authorizes the Secretary in the
interest of conservation to provide for
unitization, pooling and drilling agree-
ments. Such agreements may be Initi-
ated by lessees or where in the interest
of conservation they are deemed neces-
sary they may be required by the Secre-
tary.

§ 201.11 Application for approval of
unit plan. The procedure for obtaining
the approval of a unit plan of develop-
ment is contained in 30 CFR Part 226.
"Unit or Cooperative Agreements"I All
applications to unitize and all documents
Incident thereto shall be filed In tho
office of the oil and gas supervisor, Geo-
logical Survey for the region in which
the unit area is situated.

§ 20L12 Pooling or drilling agree-
ments. (a) With the approval of the
Secretary, pooling or drilling agreements
may be made between lessees for the
purposes of (1) utilizing a common drill-
ing platform to develop adjacent or ad-
joining leases; (2) permitting operators
or pipeline companies to enter Into con-
tracts involving a number of leases suffi-
cient to justify operations on a largo
scale for the discovery, development,
production or transportation of oil and
gas, sulphur, or other minerals and to
finance the same; or (3) for other pur-
poses in the 'interest of conservation.

(b) A contract submitted for approval
under these provisions should be filed
with the oil and gas supervisor, to-
gether with enough copies to permit
retention of 5 copies by the Department
after approval. Complete details must
be furnished in order that the Secretary
may have facts upon which to make a
definite determination and prescribe the
conditions on which the contract Is
approved.

§ 201.13 Subsurface storage of oil or
gas. (a) In order to avoid waste or to
promote conservation of natural re-
sources, and when it can be shown that
no undue Interference with operations
under existing leases will result, the Sec-
retary, upon application by the inter-
ested parties, may authorize the subsur-
face storage oe oil or gas in the lands
of the outer Continental Shelf, whether
or not produced from the outer Con-
tinental Shelf. Such authorization will
provide for the payment of such storage
fee or rental on the stored oil or gas as
may be determined adequate in each

'See 30 CR, Part 220.
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case, or, in lieu thereof, for a royalty
other than that prescribed in any lease
of the area Involved when such stored
oil or gas is produced in conjunction
with oil or gas not previously produced.
Any lease of an area used for the storage
of oil or gas shall not be deemed to ex-
pire during the period of such storage
and so long thereafter as oil or gas not
previously produced is produced in pay-
ing quantities, or drilling or well rework-
ing operations as approved by the Sec-
retary-are conducted thereon.

(b) Applications for subsurface stor-
age shall be filed in triplicate with the
oil and gas supervisor and shall disclose
the ownership of the lands or interests
in the lands involved, the parties in in-
terest, including lessees of other mineral
interests, the storage fee, rental, or roy-
alty offered to be paid for such storage
and all essential information showing
the necessity for such storage. Enough
copies of the final agreement signed by
the parties in interest shall be submitted
for the approval of the Secretary to
permit retention of 5 copies by the De-
partment after approval.

§ 201.14 Directional drilling. A lease
may be maintained in force by direc-
tional wells drilled under the leased area
from surface locations on adjacent or
adjoining land not covered by the lease.
In such circumstances, drilling shall
be considered to have commenced on
the leased area when drilling is com-
menced on the adjacent or adjoining
land for the purpose of directionally
drilling under the leased area through
any directional well surfaced on ad-
jacent or adjoiningland, and production,
drilling, or reworking of any such di-
rectional well shall be considered pro-
duction or drilling or reworking opera-
tions (as the case may be) on the leased
area for all purposes of the lease.

ISSUANCE OF LEASES

§ 201.20 Hind and term. In accord-
ance with the provisions of section 8 of
the act, all leases will be issued competi-
tively upon the Department's motion or
upon a request describing the area and
expressing an interest in leasing a unit
or units addressed to the Director, Bu-
reau of Land Management, Washington
25, D. C., hereinafter referred to as the
Director, with a copy to the oil and gas
supervisor. From time to time the Di-
rector may issue calls for the submssion
of requests for oil and gas or other min-
eral lease offerings in specified areas.
Leases will be awarded to the highest
qualified bidder on the basis specified
in the notice of lease offer. All oil and
gas leases shall be for a term of
5 years and so long thereafter as oil
or gas may be produced from the leased
area in paying quantities or drilling or
well reworking operations, as approved
by the Secretary, are conducted thereon.
All sulphur leases shall be for a term of
10 years and so long thereafter as sul-
phur may be produced from the leased
area in paying quantities or drilling,
well reworking, plant construction, or
other operations for the production of
sulphur, as approved by the Secretary,
are conducted thereon. Other mineral
leases shall be for such terms as may be
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prescribed by the Secretary at the time
of offering the leaces.

§ 201.21 Notice of lease offer. Notice
of the offer of lands for lease will be
given by publication at the expense of
the United States in the FEmDn RzEas-
TEa, as the official publication, and in
such other publications as may be au-
thorized and the first publication shall
be at least 30 days prior to the date of
sale. The notice will set the place, date,
and hour at which the bids will be
opened. All sealed bids in response to
any such notice must be filed at the
place, and prior to the time set for open-
ing bids. The notice may contain special
conditions which will become part of the
lease to be issued.

§ 201.22 Wlt must accompany bfds.
(a) A separate bid must be submitted
for each lease unit described in the no-
tice of lease offer. A bid may not be
submitted for less than an entire unit.
Each bidder musb submit with his bid
a certified or cashier's check or bank
draft on a solvent bank, or a money order
or cash, for one-fifth of the amount of
the cash bonus. If the bidder Is an in-
dividual, he must submit with his bid a
statement of his citizenship. If the bid-
der is an association (including a part-
nership) the bid shall be accompanied
also by a certified copy of the articles of
association or appropriate reference to
the record of the Bureau of Land Man-
agement in which such a copy has al-
ready been filed, with a statement as to
any subsequent amendments. If the
bidder is a corporation, the following
additional information shall be submit-
ted with the bid:

(1) A certified copy of the articles of
incorporation and a copy either of the
minutes of the meeting of the board of
directors or of the by-lavs indicating
that the person signing the bid has
authority to do so, or, in lieu of such a,
copy, a certificate by the secretary or the
assistant secretary of the corporation to
that effect, over the corporate seal or
appropriate reference to the record of
the Bureau of Land Management in con-
nection wlth which such articles and
authority have been previously furnished.

(b) All bidders are warned against
violation of the provisions of Title 18
U. S. C. section 1800, prohibiting un-
lawful combination or intimidation of
bidders.

§ 201.23 Award of lease. Following
the public opening of the sealed bids as
provided for in the notice of lease offer,
the authorized officer, subject to his right
to reject any and all bids will award the
lease to the successful bidder. In the
event the highest bids are tie bids, tie
bidders may file with the Director within
15 days after notification an agreement
to accept the lease Jointly, otherwise all
bids will be rejected. If the authorized
officer falls to accept the highest bid for
a lease within 30 days after the date on
which the bids are opened, all bids for
such lease will be considered rejected.
Notice of his action will be transmitted
promptly to the several bidders. If the
lease is awarded, three copies of the
lease will be sent to the successful bidder
and he will be xequired within 30 days
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from his receipt thereof to execute them,
pay the first year's rental, the balance
of the bonus bid, and file a bond as re-
quired in § 201.50. Deposits on rejected
bids will be returned. If the successful
bidder fails to execute the lease or other-
wise comply with the applicable regula-
tions, his deposit will be forfeited and
disposed of a- other receipts under the
act. If before the lease is executed on
behalf of the United States the land is
withdrawn or restricted from leasing,
all payments made by the bidder will be
refunded. If the awarded lease is exe-
cuted by an agent acting in behalf of
the bidder, the lease must be accom-
panied by evidence that the bidder au-
thorized the agent to execute the lease.
When the three copies of the leasa are
executed by the successful bidder and
returned to the authorized officer, the
lease will be executed on behalf of the
United States, and one fully executed
copy will be mailed to the successful
bidder.

§ 201.24 Form. Oil and gas leases
will be issued on Form 4-1255, and sul-
phur leases on Form 4-1256. Other
mineral leases will be isued on such
forms as may be prescribed by the
Secretary.

§ 201.25 Dating of leases. All leases
issued under the regulations in this part
will be dated and become effective as of
the first day of the month following the
date the leases are signed on behalf of
the lessor, except that, when prior
written request Js made, a lease may be
dated and become effective as of the first
day of the month within which it is so
signed.

r=TESrs AIM nOYAIMES
§ 201.40 Rentals. An annual rental

shall be due and payable in advance on
the first day of each lease year prior to
discovery at the rate specified in the
lease. The owner of any lease created
by the assignment of a portion of a pro-
ducing lease and on which assigned por-
tion there is no discovery shall be re-
quired to pay an annual rental for such
assigned portion at the rate per acre
specified in the lease payable each lease
year following the year in which the
assignment became effective and prior to
a discovery on such Segregated portion.

§ 201.41 Royalties. Royalties shall be
at the rate specified in the lease but in
no event shall the royalty on oil and gas
be less than 12'- percent of the amount
or value of the production saved, re-
moved or sold from the lease, nor on
sulphur less than 5 percent of the gross
production or value of the sulphur at
the wellhead.

§201.42 Mimmum royalty. Each
lessee shall pay the minumum royalty
specified in the lease at the end of each
lease year beginning with the first leass
year following, a discovery on the lease.

§ 201.43 Compensatory pay'ments, ex-
tension of lease. In the event that an oil
and gas lessee makes compensatory pay-
ments as provided in 30 CFR 250.33 and
in the event that the lease is not bem
maintained n force by other production
of oil or gas in paying quantities or by
other approved drilling or reworking,
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operations, such payments shall be-con-
sidered as the equivalent of production
m paying quantities for all purposes of
the lease.

BONDS

§ 201.50 Amount of bond required of
lessee. The successful bidder prior to the
issuance of an oil and gas or sulphur
lease must furnish a corporate surety
bond in the sum of $15,000 conditioned
on compliance with all of the terms of
the lease, unless he already maintains or
furnishes a bond in the sum of $100,000
conditioned on compliance with the
terms of oil and gas and sulphur leases
held by him on the outer Continental
Shelf in the (a) Gulf of Mexico, (b) along
the Pacific Coast or (c) along the- Atlan-
tic Coast as may be appropriate. An
operator's bond in the same amount may
be substituted at any time for the lessee's
bond. The United States reserves the
right to require additional security in the
form of a supplemental bond or bonds
or to increase the coverage of an existing
bond if, after operations or production
have begun, such additional security is
deemed necessary. The amount of bond
coverage on leases for other minerals
will be determined at the time of the
offer to lease and will be stated in the
notice of lease offer.

§ 201.51 Form of bond. Bonds fur-
nished by lessee or operator for a single
lease will be on Forms 4-1257 and 4-
1260. The $100,000 bond will be on Form
4-1258. In place of a surety bond a les-
see or operator may furnish his personal
bond and deposit therewith United
States bonds in a sum equal at their par
value to the amount of the surety bond,
such personal bonds as to a single lease
to be on Forms 4-1261 and 4-1262, and
as to areas, Form 4-1259.

ASSIGNMENTS OR TRANSFERS

§ 201.60 Assignment of leases or in-
terests therein. Leases, or any un-
divided interest therein, may be assigned
in whole or as to any officially desig-
nated subdivision subject to the approval
of the authorized officer, to any one
qualified under § 201.2 to take and hold a
lease. Any assignment made under this
section shall, upon approval, be deemed
to be effective on and after the first day
of the lease month following its filing in
the Bureau of Land Management, Wash-
ington 25, D. C., unless at the request of
the parties an earlier date is specified m
the Director's approval. The assignor
shall be liable for all obligations under
the lease accruing prior to the approval
of the assignment.

§ 201.61 Requirements for filing of
transfers. (a) (1) All instruments of
transfer of a lease or of an interest
therein, Including operating agreements,
subleases, and assignments of record in-
terests, must be filed in triplicate for ap-
proval within 90 days from the date of
final execution with a statement over
the transferee's own signature with re-
spect to citizenship and qualifications
similar to that required of a lessee and
must contain all of the terms and con-
ditions agreed upon by the parties
thereto, Carried working interests,
overriding royalty interests, or payments,

out of production, may be created or
transferred without requirement for 1il-
ing or approval.

(2) An application for approval of any
Instrument required to be filed must be
accompanied by a fee of $10, and an ap-
plication not accompanied by payment
of such a fee will not be accepted for
fling. Such fee will not be returned
even though the application .later be
withdrawn or rejected m whole or in
part.

(b) Where an attorney in fact, in be-
half of the holder of a lease, operating
agreement or sublease signs an assign-
ment of the agreement, lease, or interest,
or signs the application for approval,
there must be furnished evidence of the
authority of the attorney in fact to
execute the assignment or application
and the statement required by § 201.22.

(c) Where an -assignment creates a
segregated lease a bond must be fur-
nished in the amount prescribed in
§ 201.50. Where an assignment does not
create separate leases the assignee, if
the assignment so provides and the
surety consents, may become a joint
principal on the bond with the assignor.
(d) In order for the heirs or devisees

of a deceased holder of a lease, or any
interest therein, to be recognized by the
Department as the lawful successor to
such lease or interest, evidence of their
status as such heirs or devisees must be
furnished in the form of a certified copy
of an appropriate order or decree of the
court having jurisdiction of the distribu-
tion of the estate or, if no court action
is necessary, the statements of two dis-
interested parties having knowledge of
the facts or a certified copy of the will,
and, in all cases, the statements of the
heirs or devisees that they are the per-
sons named as successors to the estate
with evidence of their qualifications as
provided in § 201.22. In the event such
heirs or devisees are unable to qualify to
hold the lease orinterest they will never-
theless be recognized as the lawful'suc-
cessors of the deceased for a period of
not to exceed 2 years from the date of
death of their predecessor m interest.

§ 201.62 Separate assignments re-
quired for transfer of record title to
leases. A separate instrument of assign-
ment must be filed for each lease when
transfers involve record titles. When
transfers to the same person, association,
or corporation, involving more than one
lease are filed at the same time for ap-
proval, one request for approval and one
showing as to the qualifications of the
assignee will be sufficient.

§ 201.63 Effect of assignment of par-
ticular tract. (a) When an assignment
is made of all of the record title to a,
portion of the acreage in a lease, the
assigned and retained portions become
segregated into separate and distinct
leases. The assignee becomes a lessee of
the Government as to the segregated
tract and is bound by the terms of the

.lease as though he had obtained the
lease from'the United States m his own
name, and the assignment after its ap-,
proval will be the basis of a new record. "
Royalty, mnimum, royalty, and rental
provisions of the original lease shall-

apply separately to each segregated por-
tion.

(b) In the case of an assignment of a
portion of an oil and gas lease the segre-
gated leases shall continue In full force
and effect for the primary term of the
original lease and so long thereafter as
oil or gas may be produced from the
original leased area in paying quantities
or drilling or well reworking operations
as approved by the Secretary are con-
ducted thereon.

TERMINATION OF LEASES

§ 201.80 Relinquishment of leases or
parts of leases. A lease or any officially
designated subdivision thereof may be
surrendered by the record title holder by
filing a written relinquishment, In tripli-
cate, with the Director's office. A relin-
quishment shall take effect on the date
it is filed subject to the continued obli-
gation of the lessee and his surety to
make payment of all accrued rentals and
royalties and to abandon all wells on the
land to be relinquished to the satisfac-
tion of the oil and gas supervisor.

§ 201.81 Cancellation of leases. Any
nonproducing lease issued under the
act may be canceled by the authorized
officer whenever the lessee fails to
comply with any provision of the acnt or
lease or applicable regulations in force
and effect on the date of the Issuance of
the lease, If such failure to comply con-
tinues for 30 days after mailing of notice
by registered letter to the lease owner
at his record post office address. Any
such cancellation is subject to Judicial
review as provided in section 8 (j) of the
act upon the complaint of any person.
Producing leases issued under the act
may be canceled for such failure only
by judicial proceedings in the manner
prescribed in section 5 (b) (2) of the act.
Any lease issued under the act, whether
producing or not, will be canceled by
the authorized officer upon proof that
it was obtained by fraud or misrepre-
sentation, and after notice and oppor-
tunity to be heard has been afforded to
the lessee.
SUSPENSION OF OPERATIONS AND PRODUC-

TION: ROYALTY AND RENTAL RELIEF
§ 201.90 Suspension of operations and

Production, royalty and rental relief,
(a) In addition to the provisions of sec-
tion 12 (c) and (d) of the act, in the
event that the Director of the Geological
Survey in the interest of conservation
directs the suspension of both operations
and production with respect to any lease
no payment of rental or royalty will be
required during the period of suspension;
and the term of the lease will be ex-
tended by a period equivalent to the pe-
riod of suspension. In the event that
the Director of the Geological Survey
assents, at the request of a lessee, to a
suspension of both operations and pro-
duction under a lease or directs or as-
sents to a suspension of operations only
or production only, the term of the lease
will not be deemed to expire so long as
the suspension remains in effect but the
lessee will not be relieved of his obliga-
tion to pay rental, minimum royalty, or
royalty, as the case may be, during the
term of suspension. In the eventaleased
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area contains only a well or wells capable lease, the minerals covered by the caze,
of proaucmg gas in paying quantities but the rentals payable under the lease, the
which gas cannot be produced because of royalties payable under the lease (sub-
the lack of transportation facilities, the 3ect to the provisions of sections 6 (a)
Director of the Geological Survey shall, (8) and 6 (a) (9) of the act) and the
upon application, grant producing relief term of the lease (subject to the provi-
subject to the conditions of this para- sions of section 6 (a) (10) of the act and,
graph for a maximum period not to ex- as to sulphur, subject to the provisions
ceed five years commencing with the of section 6 (b) (2) of the act) shall con-
lease year beginning on or after the date tinue in effect and, in the event of any
of discovery, or the effective date of the conflict or inconsistency, shall take
regulations in this part, whichever is precedence over those regulationsO
later. Any further suspension will be (b) A lease that meets the require-
granted only pursuant to the other provi- ments of section 6 (a) of the act shall
sions of this paragraph. As to leases also be subject to all operating and
maintained under section 6 of the act conservation regulations applicable to
which cover minerals in addition to oil thd outer Continental Shelf, as well as
and gas, suspensions may be made sepa- the regulations relating to- geophysical
rately as to oil and gas or as to any other and geological exploratory operations
mineral designated in the suspension, and to pipeline rights-of-way in the
order, or grant, outer Continental Shelf, to the extent

(b) In order to increase the ultimate that those regulations are not contrary
recovery of minerals and in the interest to or inconsistent with the provisions of
of conservation, the'Director of the Geo- the lease relating to the area covered,
logical Survey, whenever he determines the minerals covered, the rentals pay-
it necessary to promote development or able, the royalties payable, and the term
finds that a lease cannot be successfully of the lease.
operated under -the terms provided § 201.111 Leases of other minerals.
therein, may reduce the rental, mnm- The existence of a lease that meets the
mum royalty, or royalty on the entire requirements of section 6 (a) of the act
leasehold, or on any deposit, tract, or will not preclude the Issuance of other
portion thereof segregated for royalty leases of the same area for deposits of
purposes. An application for any of the other minerals: Provided, That no lease
above relief shall be filed in triplicate of minerals other than those covered by
with the Director of the Geological Sur- the lease shall authorize or permit the
vey. It must contain the serial number lessee thereunder unreasonably to inter-
of the lease; the name of the record fere with or endanger operations under
title holder; a description of the area the existing lease: And provided further,
included in the lease; the number, loca- That no sulphur leases will be granted
tion, and status of each well that has by the United States on any area while
been drilled; a tabulated statement for such area is included in a lease covering
each month, covering a period of not less sulphur under section 6 (b) of the act.
than six months prior to the date of
filing the application, of the aggregate § 201.112 Bonds. Within 30 days
amount of minerals subject to royalty from the effective date of the regula-
computed in accordance with the lease tions in this part or within such further
and applicable regulations. Every ap- period or periods as may be fixed from
plication- must also contain a detailed time to time by the authorized officer,
statement of expenses and costs of oper- the lessee under a lease meeting the re-
ating the entire lease and of the income quirements of section 6 (a) of the act
from the sale of any leased products, and must furnish a bond as provided in
all facts teiiding to show whether the § 201.50.
wells or workings can be successfully op- § 201.113 Wells. (a) After due notice
erated upon the rental or royalty fixed in writing, the lessee shall drill'and pro-
m the lease. Where the application is duce such wells as the Secretary may
for a reduction of royalty, full informa- reasonably require In order that the
tion shall be furnished as to whether leased area or any part thereof may be
royalties or payments out of production properly and timely developed and pro-
are paid to others than the United States, duced in accordance with good operat-
the amounts so paid, and efforts made to ing practice.
reduce them. The applicant must also (b) At the election of the lessee, the
file agreements of the holders of the lease lessee may drill and produce other wells
and of roydIty holders to a permanent in conformity with any system of well
reduction of all other royalties from the spacing or production allotments affect-
leasehold to an aggregate not in excess ing the area, field, or pool in which the
of one-half the Government royalties, leased area or any part thereof is situ-
MInERAL LEASES AFFECTED BY SECTION 6 oF ated, which is authorized or sanctioned

OUTER CONur -TAL SHELF LANDS ACT -by applicable law or by the Secretary.
(c) The lessee shall drill and produce

§ 201.110 Effect of regulations on Pro- such wells as are necessary to protect the
vsons of lease. (a) As contemplated by lessor from loss by reason of production
section 6 (b) of the act, the preceding on other properties, or in lieu thereof,
regulations in this part so far as they with the consent of the oil and gas super-
are applicable and the following regula- visor, to pay a sum determined by the
tions will supersede the provisions of supervisor as adequate to compensate
any lease -which is determined to meet the lessor for failure to drill and produce
the requirements of section 6 (a) of the
act, to the extent that they cover the 2 Nothing herein chould be con-trued to
same subject matter, with the following waive compliance with any provision of any
exceptions: The provisions of a lease State lease the subject matter of which is
with respect to the area covered by the not covered In the reulatloms in this pirt.
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any such ell. In the event that this
leaze Is not be=ng maintained in force by
other production of oil or gas in payming
quantities or by other approved drilling
or reaoriing operations, such payments
shall be considered as the equivalent of
production in paying quantities for all
purposes of this lease.

§ 201.114 Inspection. The lessee
shall keep open at all reasonable times
for the inspection of any duly author-
Ized officer of the Department of the
Interior, the leased area and all wells,
Improvements, machinery and fixtures
thereon and all books, accounts, maps
and records relative to operations and
surveys or investigations on or with re-
gard to the leased area or under the
leare.

§ 201.115 Diligence; compliance ith-
regulations and orders. The lessee shall
exercoe reasonable diligence in drilling
and producing the wells herein provided
for; shall carry on all operations in
accordance with approved methods and
practices including those provided in the
operating and conservation reg-ilations
for the outer Continental Shelf; shall
remove all structures when no longer
required for operations under the lease
to suffiient depth beneath the surface
of the waters to prevent them from
being a hazard to navigation and the
fishing industry; and shall carry out at
expense of the lessee all lawful and
reasonable orders of the lessor relative to
the matters in this section. On failure
of the lessee so to do the lessor shall
have the right to enter on the property
and to accomplish the purpose of such
orders at the lessee's cost: Provided,
That the lessee shall not be held re-
sponsible for delays or casualties occa-
sioned by causes beyond the lesse's
control.

§ 201.116 Freedom of purchase. The
lessee shall accord all workmen and em-
ployees directly engaged in any of the
operations under the lease complete
freedom of purchase.

§ 201.117 Purchase of production. In
time of war, or when the President of
the United States shall so prescribe, the
United States shall have the right of
first refusal to purchase at the market
price all or any portion of the oil or gas
produced from the leased area, as pro-
vided In section12 (b) of the act,

§ 201.118 Suspension of operations
during war or national emergenclj. Upan
recommendation of the Secretary of Da-
fense, during a state of war or national
emergency declared by the Congress or
the President of the United States after
August 7, 1953, the Secretary is author-
ized to suspend any or all operations un-
der a lease, as provided in section 12 (c)
of the act: Provided, That just compen-
sation shall be paid by the United States
to the lesee whose operations are thus
suspended.

§ 201.119 Restrictin of exploratfon.
and operations. The United States shall
have the right, as provided in section 12
(d) of the act, to restrict from explora-
tion and operations the leased area or
any part thereof which may be desig-
nated by and through the Secretary of,
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Defense, with the approval of the Presi-
dent of the United States, as, or as part
of, an area of the outer Continental
Shelf needed for national defense. So
lopg as such designation remains in ef-
fect no exploration or operations may
be conducted on the surface of the leased
area or the part thereof included within
the designation except with the concur-
rence of the Secretary of Defense. If
operations or production under any lease
within any such restricted area shall be
suspended, any payments of rentals,
minimum royalty, and royalty prescribed
by such lease likewise shall be suspended
during such period of suspension of
operations and production, and the term
of such lease shall be extended by adding
thereto any such suspension period, and
the United States shall be liable to the
lessee for such compensation as is re-
quired'to be paid under the Constitution
of the United States.

§ 201.120 Geologzcal and geophysical
exploration, rzghts-of-way. The United
States reserves the right to authorize
the conduct of geological and geophysi-
cal exploration in the leased area which
does not interfere with or endanger ac-
tual operations under the lease and the
right to grant such easements or rights-
of-way, upon, through, or in the leased
area as may be necessary or appropriate
to the working of other lands containing
the deposits described in the act, and to
the treatment and shipment of products*
thereof by or under authority of the
Government, its lessees or permittees,
and for other public purposes, subject
to the provisions of section 5 (c) of the
act where they are applicable and to all
lawful and reasonable regulations and
conditions prescribed by the Secretary
thereunder.

§ 201.121 Leases of sulphur and other
mineral. The United States reserves the
right to grant sulphur leases and leases
of any mineral other than oil, gas, and
sulphur within the leased area or any
part thereof, subject to the provisions of
sections 8 (c) 8 (d) and 8 (e) of the act
and all lawful and reasonable regula-
tions prescribed by the Secretary there-
under: Provided, That no such sulphur
lease or lease of other mineral shall au-
thorize or permit the lessee thereunder
unreasonably to interfere with or endan-
ger operations under the lease which is
continued under section 6 of the act.

§ 201.122 Removal of property on
termination of lease. Upon the expira-
tion of any lease, or the earlier termina-
tion thereof as provided in the regula-
tions in this part, the lessee shall within
a period of one year thereafter remove
from the premises all structures, ma-
chinery, equipment, tools, and materials
other than improvements needed for
producing wells or for drilling or pro-
ducing other leases, and other property
permitted by the lessor to be maintained.

§ 201.123 Remedies in case of default.
(a) Whenever the lessee fails to comply
with any of the provisions of the act or
of the lease or of the lawful and reason-
nble regulations issued within 90 days
after the authorized officer has deter-
mined that the lease meets the require-
ments of section 6' (a) of the act, the

RULES AND REGULATIONS

lease shall be subject to cancellation as
follows:

(1) If, at the time of such default, no
well is producing, or is capable of pro-
ducing, oil or gas in paying quantities
from the leased area, whether such well
be drilled from a surface location within
the leased area or be directionally drilled
from a surface location on adjacent or
adjoimng lands the lease may be can-
celled by the Secretary (subject to the
right of judicial review as provided in
section 8 (j) of the act) if such default
continues for the period of 30 days after
mailing of notice by registered letter to
the lessee at the lessee's record post
office address.

(2) If, at the time of such default, any
well is producing, or is capable of pro-
ducmg, oil or gas in paying quantities
from the leased area, whether such well
be drilled from a surface location within
the leased area or be directionally drilled
from a surface location on adjacent or
adjomng lands, the lease may be can-
celled by an appropriate proceeding in
any United States district court having
jurisdiction under the provisions of sec-
tion 4 (b) of the act if such default con-
tinues for the period of 30 days after
mailing of notice by registered letter to
the lessee at the lessee's record post office
address.

(b) If any such default continues for
the period of 30 days after mailing of
notice by registered letter to the lessee
at the lessee's record post office address,
the lessor may then exercise any legal
or equitable remeay which the lessor
may have; however, the remedy of can-
cellation of the lease may be exercised
only under the conditions and subject to
the limitations set out in paragraph (a)
of this section, or pursuant to section 8
(i) of the act.

(c) A waiver of any particular default
shall not prevent the cancellation of the
lease or the exercise of any other remedy
the lessor may have by reason of any
other cause or for the same cause occur-
ring at any other time.

§ 201.124 Heirs and successors in in-
terest. Each obligation under any lease
and unddr the regulations in this part
shall extend to and be binding upon, and
every benefit thereunder shall inure to,
the heirs, executors, naministrators, suc-
cessors, or assigns of the lessee.

APPEALS

§ 201.150 Appeals. Any person ag-
grieved by any action taken under this
part has the right of appeal to the Sec-
retary-of the Interior in accordance with
the conditions and limitations provided
fn §§ 221.73 to 221.76 of this chapter.
Nothing contained m this part shall be
construed to prevent any interested
party from seeking judicial review as
authorized by law.

SUBCHAPTER M-NATIONAL FORESTS, NA-
TIONAL PARKS, AND NATIONAL MONU-
MENTS

PART 205-NAionAL FORESTS
PROCEDURE ON APPLICATION OR PROOF FOR LANDS

WI!HIN NATIONAL FORESTS
Sec.
205.1 Showing required with application

alleging settlement prior to estab-
lishnent of forest.

Sec.
205.2 Notice to forest officer In connection

with final proof; action by man-
ager on proof.

205.3 Investigation of claim and report by
forest officer; filing of protest.

205.4 Action by manager on protest; notice
to adverse party, hearing,

205.5 Action when no protest is filed: pat-
ent to be withheld pending report
from Forest Service.

205.6 Officers of Department of Agriculture
who may file protests: notice to
adverse party; hearing.

205.7 Officer to represent Government at
hearing.

205.8 Procedure In forest lieu and school
selection cases.

205.9 Notice to officers of Department of
Agriculture of answers, appeals,
motions, orders, and decisions.

205.10 Cost of hearings: estimates In
advance.

CANCELED ENTRIES WITHIN NATIONAL ronsTS

205.11 Canceled entries in national forests

not to be reistated.
EXCEPTION IN FINAL CERTIFICATE AND PATENT OF

TELEPHONE LINES, ROADS, TRAILS, IaIDGES, ET,
MAINTAINED AND OPERATED DO THS UNITED
STATES 'UPON THE PU3LIO LANDS, IN LUDINO
NATIONAL FOREST LANDS

205.12 When exception will be made; pro-
cedure.

205.13 Preliminary survey is Insufficient to
warrant exception In final certifi-
cate or patent.

AUTHORITY: §§ 205.1 to 205.13 Issued under
R. S. 2478; 43 U. S. C. 1201.

CRosS Itzrinraczs: For Indian allotments
In national forests, see § 176.16 of this chap-
ter. For mining claims in national forests,
see § 185.33 of this chapter. For national
forest homesteads, see Part 170 of this chap-
ter. For Forest Service, Department of Agri-
culture, see Parks and Forests, 30 CM,
Chapter II. For forest regulations of the
Bureau of Indian Affairs, see Indians, 25 CFR
Parts 61 to 64. For National Park Service,
Department of the Interior, see Parks and
Forests, 36 CFR Chapter 1.

PROCEDURE ON APPLICATION OR PROOF FOR
LANDS WITHIN NATIONAL FORESTS

§ 205.1 Showing required with appli-
cation alleging settlement prior to estab-
lishment of forest.' When a person files
application to make entry, or to amend
an existing entry, embracing lands within
a national forest, basing the right of
entry, or amendment, on settlement prior
to the establishment of the forest, the
manager will require such person to tile
with his application a statement In dupli-
cate, containing his name and address,
description and character of the land in-
volved, the date he established residence
on the land, his absence from the land,
kind and character of improvements
placed thereon, and the amount of land
cleared and cultivated, accompanied by
the statement, in duplicate, of at least
one disinterested person, corroborating
the statement. The manager will Imme-
diately forward the duplicate of such
statements to the supervisor of the na-
tional forest in which the lands are em-
braced, with Information as to the date of
filing the application, the date of filing

118 U. S. C. 1001 makes it a crime for any
person knowingly and willfully to make to
any department or agency of the United
States any false, fictitious or fraudulent state-
ments or representations as to any matter
within Its Jurisdiction.



Part 256

pursuant to paragraph (b)(1) of this
section, the Federal Government or
such State, as the case may be, may
not raise as a defense any claim of sov-
ereign immunity, or any claim that
the employee who revealed the privi-
leged or proprietary data or informa-
tion which is the basis of such suit was
acting outside the scope of the per-
son's employment in revealing such
data or information.

(c) If the Director finds that any
State cannot or does not comply with
the conditions described in the agree-
ment entered into pursuant to para-
graph (a)(4) of this section, the Direc-
tor shall thereafter withhold transmit-
tal and deny access for inspection of
privileged or proprietary data or infor-
mation to such State until the Direc-
tor finds that such State can and will
comply with those conditions.

PART 256-OUTER CONTINENTAL
SHELF MINERALS AND RIGHTS-OF-
WAY MANAGEMENT, GENERAL

Subpart A-fOuter Continental Shelf Minerals
and Rights-of-Way Management, General

Sec.
256.0 Authority for information collection.
256.1 Purpose.
256.2 Policy.
256.4 Authority.
256.5 Definitions.
256.7 Cross references.
256.8 Leasing maps and diagrams.
256.10 Information to States.
256.11 Helium.

Subpart l-Oil and Gas Leasing Program

256.14 Definitions.
256.16 Receipt and consideration of nomi-

nations; public notice and participation.
256.17 Review by State and local govern-

ments and other persons.
256.19 Periodic consultation with interest-

ed parties.
256.20 Consideration of coastal zone man-

agement program.

Subpart C-Reports From Federal Agencies

256.22 General.

Subpart D-CalI for Information and
Nominations

256.23 Information on areas.
256.25 Areas near coastal States.

30 CFR Ch. 11 (7-1-88 Edition)

Subpart E-Area Identification and Tract Size

256.26 General.
256.28 Tract size.

Subpart F-Lease Sales

256.29 Proposed Notice of Sale.
256.31 State comments.
256.32 Notice of sale.

Subpart G-Issuance of Leases

256.35 Qualifications of lessees.
256.37 Lease term.
256.38 Joint bidding provisions.
256.40 Definitions.
256.41 Joint bidding requirements.
256.43 Chargeability for production.
256.44 Bids disqualified.
256.46 Submission of bids.
256.47 Award of leases.
256.49 Lease form.
256.50 Dating of leases.

Subpart H-Rentals and Royalties-Reoservedl

Subpart I-Bonding

256.58 Acceptable bonds.
256.59 Form of bond.
256.61 Additional bonds.

Subpart J-Assignments, Transfers, and
Extensions

256.62 Assignments of leases or interests
therein.

256.64 Requirements for filing of transfers.
256.65 Attorney General review.
256.67 Separate filings for assignments.
256.68 Effect of assignment of a particular

tract.
256.70 Extension of lease by drilling or

well reworking operations.
256.71 Directional drilling.
256.73 Compensatory payments as produc-

tion.
256.74 Effect of suspensions on lease term.

Subpart K-Termination of Leases

256.76 Relinquishment of leases or parts of
leases.

256.77 Cancellation of leases.

Subpart L-Sectlon 6 Leases

256.79 Effect of regulations on lease.
256.80 Leases of other minerals.

Subpart M-Studles

256.82 Environmental studies.
APPENDIX A-OIL AND GAS CASH BoNus BID

AuTHorry: Secretarial Order 3071,
Amendment No. 1, May 10, 1982, and the
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Minerals Management Service, Interior

default. In lieu of the $300,000 bond
required in this paragraph, a separate
bond for each lease may be filed
within the time period authorized.
Failure to post a new bond shall, at
the discretion of the authorized offi-
cer, be the basis of cancellation of all
leases covered by the defaulted bond,
except to the extent a separate bond
in lieu of the $300,000 bond required
by this paragraph has been filed
within the time authorized.

(g) With the approval of the Secre-
tary, the Director may provide at the
time of the notice of lease sale that (1)
the successful bidder for a lease where
payment of any part of the cash bonus
has been deferred pursuant to 43
U.S.C. 1337(a)(2), as implemented by
30 CFR 256.32(d), shall furnish the au-
thorized officer a corporate surety
bond in the amount of the cash bonus
deferred conditioned on payment of
the cash bonus deferred according to
the notice of lease sale; and (2) the
high bidder for a lease where the deci-
sion to accept the high bid has been
deferred, pursuant to 43 U.S.C.
1337(a)(1), as implemented by 30 CFR
256.47(e)(2), shall furnish the author-
ized officer a corporate surety bond in
the amount of the bid not already re-
mitted, conditioned on payment of the
yet to be remitted amount after the
bidder has been notified that his high
bid has been accepted, within the time
specified in the notice of lease sale.
(44 PR 38276. June 29, 1979. Redesignated
at 47 FR 47006, Oct. 22, 1982, and amended
at 50 FR 47378, Nov. 18, 1985]

§ 256.59 Form of bond.
All bonds furnished by a bidder,

lessee, or operator shall be on a form,
or in a form approved by the Director.
[50 FR 47379, Nov. 18, 1985]

§ 256.61 Additional bonds.
The authorized officer may require

additional security in the form of a
supplemental bond or bonds or to in-
crease the coverage of an existing
bond if, after operations or production
have begun, such additional security is
deemed necessary.

§ 256.64

Subpart J-Assignments, Transfers,
and Extensions

§ 256.62 Assignment of leases or interests
therein.

(a) Subject to the approval of the
authorized officer, leases, or any undi-
vided interest therein, may be assigned
in whole, or as to any officially desig-
nated subdivision, to anyone qualified
under § 256.35(b) of this part to hold a
lease.

(b) An assignment shall be void if it
is made pursuant to any prelease
agreement described in § 256.44(c) of
this part that would cause a bid to be
disqualified.

(c) Any approved assignment shall
be deemed to be effective on the first
day of the lease month following its
filing in the appropriate office of the
MMS, unless at the request of the par-
ties, an earlier date is specified in the
approval.

(d) The assignor shall be liable for
all obligations under the lease accru-
ing prior to the approval of the assign-
ment.

(e) The assignee shall be liable for
all obligations under the lease subse-
quent to the effective date of an as-
signment, and shall comply with all
regulations issued under the Act.

§ 256.64 Requirements for filing of trans-
fers.

(a)(1) All instruments of transfer of
a lease or of an interest therein as to
any officially designated subdivision,
including operating rights, subleases
and assignments of record interest,
shall be filed in triplicate for approval
within 90 days from the date of final
execution. They shall include a state-
ment over the transferee's own signa-
ture with respect to citizenship and
qualifications similar to that required
of a lessee and shall contain all of the
terms and conditions agreed upon by
the parties thereto. Carried working
interests, overriding royalty interests
or payments out of production may be
created or transferred without require-
ment for filing or approval.

(2) An application for approval of
any instrument required to be filed
shall not be accepted unless accompa-
nied by a nonrefundable fee of $25.
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Dear Mr- Cooley: 
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We are respondillg .t(, your lettm:- dated. April 25, 1988,· in 
which you. requested a written porltian � the Mintttal.$ 
Mamu;Ql!IS.nt Service (mIS) regarding �nsibil1.ties of a 
lessee-assignor and. the lessee-assignae after a complClte 
assigm!ent is u:fectivo. 

�• deparb,umt:a1 rcqulations a:.a clear ragu-d.ing the assign-
. JIIIUlt a:f ail and gas leasies issued purmiant to .i:actian B af the 

Outw::- continental. Sh4tl:t r.,,nds 1'ct (OCSUI.), as uended {43 
tr.s.c. l.337}- 'l'hesa regul.atioiur provide that •rsJt:lbject to 
the app:ravu by tha. autharizCld of:tic:.r, l.eans, or any· 
tmdivi!!ed int� thin-ein, :may be as11igncut in vhola, or as to 
anyafficiUly designated Stlbdivisian, to anyone qualified 
under 525:5.3S{a) of this � to hold a lease.• 30 � 
!i25Ei.5:Z. The �tal. ragulatirms 11.pplicable to the 
assignJRen:t of OCSLA ail and gas laases also correctly describe 
the liabilities tor lease obligations Which ara c:hlli:feabl.a to 
the assignor CI!;l. !1256.5:Z(d)) lllnd the. assignee (Isl. f:ZSti.62 
(e)) • The ;z:egulrtions are ve,,q explicit, stati.rJg that the 
assignor shall. be liable for all obl.iqations under the. I.ease 
ac=ing prior ta· the epp:eoval ot; the w;i;ignment and that the 
assigri&e s:ha.11 be liable for aJ.1 obllgati.ons tlllder tha lease 
subsequent to the .. tt'ective date of tha assignment. 

It is our pos;itiort that if the assignee is unabl. .. to fulfill. 
its obligati011s to plug" and abzindon well.s and re11tove :tacili­
ties, that Interior wi.11 not-proceai1 against the original 
1essae-e,ssignor to perform thOH tul:K':tion.s. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
MINERALS MANAGEMENT SERVICE 

NTL No. 93-2N October 6, 1993 

NOTICE TO LESSEES AND OPERATORS OF FEDERAL OIL AND GAS LEASES 
IN THE OUTER CONTINENTAL SHELF 

Liability of Assignors, Assignees, and Colessees for 
Plugging of Wells and Removal of Property on Termination of 

an Outer Continental Shelf Oil and Gas Lease 

This Notice to Lessees and Operators (NTL) is provided pursuant to the authority prescribed in 
30 CFR §§ 250.4, Jurisdiction, and 256.1, Purpose.  This NTL is also based upon the provisions 
of 30 CFR § 250.8, Designation of operator; 30 CFR Part 250, Subpart G, Abandonment of 
Wells, particularly provisions of §§ 250.110, General requirements, 250.112, Permanent 
abandonment, 250.114, Site clearance verification, and 250.143, Platform removal and location 
clearance; 30 CFR § 256.62, Assignment of leases or interests therein; and section 22 of the lease 
agreement which pertains to removal of property on termination of the lease. 

Recent efforts by OCS lessees and operators seeking protection under Federal bankruptcy laws 
have resulted in colessees and previous lessees (assignors) being called upon to perform 
obligations that the designated operator or assignee was obliged to undertake under 30 CFR § 
256.62(e), such as plugging lease wells. 

The governing rules, including 30 CFR § 256.62, which were promulgated originally by Federal 
Register Notice dated June 29, 1979 (44 FR 38276), provide in subsection 256.62(d) and (e) 
that— 

"(d)   The assignor shall be liable for all obligations under the lease accruing prior to 
the approval of the assignment." 

"(e)  The assignee shall be liable for all obligations under the lease subsequent to the 
effective date of an assignment, and shall comply with all regulations issued under the 
Act." 

The obligations to plug and abandon wells, remove platforms and other facilities, and to clear the 
seafloor of obstructions accrue when a well is drilled or used, a platform or other facility is 
installed or used, or an obstruction is created.  These obligations continue until the procedures 
specified in 30 CFR Part 250, Subpart G, Abandonment of Wells, are followed. 

Following MMS approval of the assignment of an OCS oil and gas lease, the assignor continues 
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to be liable to DOI/MMS for the performance of these obligations with respect to wells, 
structures, or obstructions in existence and not plugged or removed at the time of the assignment. 

The assignor and assignee may enter into agreements assigning responsibility for performance of 
lease abandonment and clearance, but Federal regulations rather than such agreements govern 
responsibility to DOI/MMS.  
The MMS looks first to the designated operator to perform these obligations.  Should the 
operator be unable to perform the lessee's obligations to plug and abandon wells, remove 
platforms and other facilities, and clear the seafloor of obstructions, MMS will normally require 
any or all of the lessee(s) to perform the activities necessary to bring about compliance.  If there 
is no lessee able to perform, MMS will require prior lessees who held the lease during or after the 
time when the facilities were installed or the obstructions created to perform those functions. The 
MMS is not authorized or funded to assume responsibility for these obligations. 

10/6/93 (Sgd.)  Tom Fry 
Date Director, Minerals Management Service 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

 

 
IBLA-2021-132 ) 

) 
OCS-P-0166 

Devon Energy Corporation ) 
 
 

ANSWER 

Oil & Gas 

 

The Bureau of Safety and Environmental Enforcement (BSEE) submits this response to 

the Statement of Reasons (SOR) filed by Devon Energy Corporation (Devon) challenging 

BSEE’s November 6, 2020, order to perform all decommissioning for which Devon accrued an 

obligation on Lease OCS-P 0166 (Order). 

Contrary to Devon’s arguments, Devon holds accrued decommissioning liability by 

virtue of its position as successor to Santa Fe Energy Company (Santa Fe), which accrued that 

liability as a lessee. Under the regulations in effect when Santa Fe held its record title interests, 

and at the time of Santa Fe’s assignment of those interests in 1991, Santa Fe accrued 

decommissioning obligations for the wells and infrastructure in place during its tenure and 

retained those obligations following lease assignment, principles that the Interior Board of Land 

Appeals (IBLA or Board) has already affirmed on multiple occasions. Devon, in turn, is liable 

for these obligations as a matter of law as the successor to Santa Fe. 

In sum, Devon is liable to perform decommissioning, and BSEE respectfully requests the 

Board affirm the Order. 

I. BACKGROUND 
 

Lease OCS-P 0166 (Lease), located on the Outer Continental Shelf (OCS) in the Santa 

Barbara Channel, offshore of California, was originally granted by the Bureau of Land 

Rreeder
8.16.2021
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Management effective on January 1, 1967, to three companies: Continental Oil Company 

(37.5%), Cities Service Oil Company (37.5%), and Phillips Petroleum Company (25%). AR A-1 

at 1; AR A-61 (Serial Register Page). Following a number of assignments, Devon’s predecessor 

Santa Fe became a lessee of the Lease, acquiring a 37.5% record title interest in 1987. AR A-2. 

In 1991, Santa Fe assigned the entirety of its interests in the Lease to Signal Hill Services, 

Inc. (Signal Hill), the last lessee of the Lease. AR C-11. Signal Hill relinquished its interests in 

the Lease on October 14, 2020, and defaulted on its decommissioning obligations. AR A-65. 

Accordingly, pursuant to well-established regulatory principles, BSEE pursued prior lessees of 

the Lease for decommissioning. Devon had acquired Santa Fe’s decommissioning liability with 

regard to the Lease as the result of a number of transactions that Devon explains in its SOR at 1 

n.1. As a result of Signal Hill’s default on its decommissioning obligations, Devon became and 

remains jointly and severally liable for decommissioning the wells and infrastructure present on 

the Lease when Santa Fe held its record title interests. AR B-39; C-50. Devon appealed BSEE’s 

November 6, 2020, Order to perform those obligations. 

II. STANDARD OF REVIEW 
 

BSEE’s enforcement of decommissioning obligations that have accrued to current and 

former lessees is a matter within its discretion. Generally, BSEE’s exercise of its discretionary 

authority will be upheld when there is a “‘reasonable explanation’ for the agency’s decision and 

‘a rational connection exists between its findings and the choice it makes.’” Black Elk Energy 

Offshore Operations, LLC, 182 IBLA 332, 341 (2012) (quoting Petro Ventures, Inc., 167 IBLA 

315, 325 (2005)). Ultimately, the “burden is upon the appellant challenging such a decision to 

demonstrate, by a preponderance of the evidence, that [BSEE] committed a material error in its 

factual analysis, or that its decision is not supported by a record showing that [BSEE] gave due 
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consideration to all relevant factors and acted on the basis of a rational connection between the 

facts found and the choice made.” Id. at 341. 

III. ARGUMENT 
 

Devon fails to distinguish conclusive and binding Board and federal court precedent, 

attempts to elevate statements by a subordinate agency official as binding over those of an 

Assistant Secretary (and this Board), and relies upon a number of arguments that have already 

been repeatedly rejected by the Board or are entirely irrelevant, in an unconvincing attempt to 

escape the regulatory decommissioning obligations that its predecessor accrued decades ago. 

Ultimately, Devon does not meet its burden to show that BSEE’s findings and decision are 

irrational or inaccurate, and the Board should affirm BSEE’s Order. 

A. Devon’s predecessor accrued the obligation to decommission prior to 
assignment of its lease interests. 

 
Devon argues that its predecessor Santa Fe had not yet accrued decommissioning 

obligations when it assigned its Lease interests to Signal Hill. However, decommissioning 

obligations accrue when a well is drilled or a platform or pipeline is installed, or a lessee takes 

record title to a lease on which such infrastructure is present. This is and has always been the 

Department’s position. Santa Fe accrued its decommissioning liability prior to its assignment of 

its lease interests, and that liability remains with Devon. 

i. Governing regulations, Board precedent, and the Lease establish that 
Devon’s predecessor accrued decommissioning liability prior to assignment. 

 
The Board has addressed the question of whether decommissioning liability accrues prior 

to assignment of interests in active leases on multiple occasions and has consistently held that it 

does. In Anadarko Petroleum Corp., 187 IBLA 77 (2016), recons. denied, 188 IBLA 127 (2016), 

the Board analyzed the language of the decommissioning regulations as they existed at the time 
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of Santa Fe’s assignment to Signal Hill. Those regulations, at 30 C.F.R. § 256.62(d) & (e) 

(1991), read: 

(d) The assignor shall be liable for all obligations under the lease 
accruing prior to the approval of the assignment. 

 
(e) The assignee shall be liable for all obligations under the lease 
subsequent to the effective date of an assignment, and shall comply 
with all regulations issued under the Act. 

 
See Anadarko, 187 IBLA at 79. The Board held that this regulatory language required an 

assignor to “carry out decommissioning obligations which it accrued prior to assignment of its 

interests in the Lease” and did not “carve out an exception or, in any other way, exempt an 

assignor, from responsibility for decommissioning obligations, which accrued under its lease.” 

Id. at 85. Contrary to Devon’s assertions, inherent within this is the conclusion that 

decommissioning obligations accrued on active leases under the regulations as they existed at the 

time, and that accrual under the regulations was not deferred until the obligations came due for 

performance following lease termination. The Board emphasized that 30 C.F.R. § 256.62(d) & 

(e) “explicitly stated” only that it “(1) made the assignor liable for all obligations accruing under 

the lease prior to the approval of the assignment, and (2) made the assignee liable for obligations 

after the assignment.” Id. at 86. It further added that “[n]owhere in that regulation did the agency 

provide that the assignor’s liability for the accrued obligations is extinguished upon execution of 

the assignment. In fact, that regulation makes no mention of any termination of an assignor’s 

accrued obligations as the result of an assignment.” Id. 

In addition, the Board found that, under Section 22 of the Anadarko lease (referred to by 

the Board as “Paragraph 22” and excerpted below), Anadarko had contracted to carry out the 

decommissioning obligations “even after termination of the Lease.” Id. As a result, the Board 

held “[w]hen under the terms of its [Outer Continental Shelf Lands Act (OCSLA)] lease, a lessee 
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agreed to retain decommissioning responsibilities, even after the lease is terminated, the lessee 

remains liable for such responsibilities.” Id. at 87. Again, inherent within these observations is 

the conclusion that decommissioning obligations accrue prior to the point at which they actually 

come due for performance and not, as Devon asserts, only following lease termination. 

For purposes of the present case, Section 6 of the Lease is nearly identical to Section 22 

of Anadarko’s lease and similarly requires the lessee to decommission the lease within one year 

following termination: 

Section 22: Anadarko Section 6: Devon 

Within a period of one year after termination 
of this lease in whole or in part, the Lessee 
shall remove all devices, works, and 
structures from the premises no longer subject 
to the lease in accordance with the applicable 
regulations and orders of the Director. 

Upon the expiration of this lease, or the 
earlier termination thereof as herein provided, 
the Lessee shall within a period of 1 year 
thereafter remove from the premises all 
structures, machinery, equipment, tools, and 
materials other than improvements needed for 
producing wells or for drilling or producing 
on other leases and other property permitted 
by the Lessor to be maintained on the area. 

 
 

Id. at 90; AR A-1. The relevant parts of the regulations at 30 C.F.R. § 256.62(d) & (e) interpreted 

in Anadarko were identical to those applicable to Santa Fe, as well. See supra at 4 and SOR 

Exhibit 8. As this case implicates the identical assignment regulations and very similar lease 

provisions to those at issue in Anadarko, the Board’s determination that a former lessee remains 

liable after assignment and lease termination for the decommissioning obligations it had accrued 

prior to assignment of the active lease is binding here on Devon. 187 IBLA at 86. 

Devon attempts to distinguish its case from Anadarko by asserting that the absence of 

express language regarding future regulations materially distinguishes the Lease from that 

interpreted in Anadarko. SOR at 19-20. Devon further contends that the Anadarko holding 
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regarding decommissioning liability based on the 1980s/1991 regulations and lease language is 

dictum. SOR 8 n.10. The opposite is true. Anadarko’s primary holding was that the lease 

language and the regulations as they existed at the relevant time required Anadarko to 

decommission the lease at issue, irrespective of any future regulations. 187 IBLA at 85-87. The 

Board addressed the separate question of whether the Anadarko lease might also be subject to 

subsequently-promulgated regulations, but that analysis was supplemental to the Board’s 

discussion of Anadarko’s liability under the 1980s/1991 regulations and did not render it dictum. 

Id. at 87-90. As the Board states in its conclusion in Anadarko: 

As discussed herein, without regard to the current regulations, the Board reads the 
language of Paragraph 22 of the Lease, providing that, after termination of the 
Lease, appellant, as assignor, remained responsible for decommissioning 
obligations, along with the 1981-1984 assignment regulation (43 C.F.R. § 
3319.1(d)-(e) (1980-1982); (recodified as 30 C.F.R. § 256.62(d)-(e) (1983-84))), 
and concludes that appellant remains liable for decommissioning obligations it 
accrued prior to assignment. Although the 1981-1984 assignment regulation 
provided that, upon assignment, an assignee becomes responsible for obligations it 
accrued prior to assignment, it did not also absolve the assignor of its obligations 
accrued under the Lease. 

 
We further discussed that, under Paragraph 1 of the Lease, appellant is subject to 
“all regulations issued pursuant to [OCSLA] in the future which provide for the 
prevention of waste and the conservation of the natural resources of the Outer 
Continental Shelf, and the protection of correlative rights therein ” 

 
Id. at 93-94 (emphasis added). If anything, it is the latter conclusion regarding future regulations 

that is dictum, as it was not the Board’s main rationale for upholding BSEE’s decision. 

ii. The Assistant Secretary provided the Department’s interpretation of the 
meaning of “accrue” under the 1991 regulations. 

 
Devon contends that the Board has not settled a “question” regarding exactly when 

decommissioning liability “accrues” pursuant to 30 C.F.R. § 256.62(d) (1991), the relevant 

regulation at the time Santa Fe assigned its interests in the Lease. SOR at 20, citing 187 IBLA at 

85. The Board in Anadarko held that “even if the Board were to disregard the current regulations 
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[as revised in 1997], we would conclude appellant must carry out decommissioning obligations 

which it accrued prior to assignment of its interests in the Lease.” Id. at 87. Devon posits that this 

leaves a gap in the Board’s analysis of when exactly decommissioning liability accrues. 

As noted above, multiple elements of the Board’s decision in Anadarko inherently 

contradict Devon’s theory that decommissioning liabilities cannot “accrue” until the time for 

their performance has arrived, following lease termination. See, e.g., id. at 85, 87 (discussing the 

fact that the assignor had accrued decommissioning obligations on its active lease prior to its 

assignment, at which point those obligations were not yet due for performance). This is fully in 

keeping with the Department’s consistent view of this regulatory concept both before and after 

1991. The Assistant Secretary for Land and Minerals Management (Assistant Secretary) 

explained this position almost thirty years ago. In 1993, the Assistant Secretary, who possessed 

the authority to make binding regulatory interpretations for the Department, expressly affirmed 

the fact that “accrual,” and thus the residual liability of assignors, under the existing regulations 

at the time (30 C.F.R. § 256.62 remained the same as in 1991) was tied to the creation of the 

liability through the installation of the infrastructure, not the point at which performance of that 

obligation later comes due following lease termination. In the preamble to a final rulemaking, 

addressing why certain proposed provisions were not being adopted, the Assistant Secretary 

explained that, under existing 30 C.F.R. § 256.62(d), assignors accrued liability, and remained 

jointly liable with the assignee, for decommissioning facilities that were in existence at the time 

of assignment: 

[C]urrent rules at § 256.62(d) provide that assignors remain “liable for all 
obligations under the lease accruing prior to the approval of the assignment.” These 
obligations, accrued but not yet due for performance, include those of sealing 
wells, removing platforms, and clearing the ocean of obstructions. These 
obligations accrue when a well is drilled or used, a platform is installed or used, 
or an obstruction is created and remain until the procedures specified in 
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subpart G of part 250 are followed. The assignor continues to be jointly liable 
for the performance of these obligations with respect to wells or structures in 
existence and not plugged or removed at the time of the assignment. 

 
58 Fed. Reg. 45,255, 45,257 (Aug. 27, 1993) (emphasis added). The Assistant Secretary also 

expressly stated in a footnote to the paragraph above that any prior statements to the contrary 

reflected a misinterpretation of the regulations, directly repudiating a letter from former Minerals 

Management Service (MMS) Director Bettenberg stating an incorrect position regarding post- 

assignment decommissioning liability: 

A letter dated June 6, 1988, to a single producer from the Director of MMS stated 
that Interior would not proceed against the original lessee-assignor to perform 
plugging and abandonment, apparently on the erroneous premise that the 
regulations did not contemplate assignors remaining responsible for any 
obligations for which the assignee was obligated under 30 CFR 256.62(e). The 
letter was mistaken in apparently assuming only one party could be liable for 
any given obligation. 

 
Id. 

 
Several years later, in connection with a clarifying rulemaking expressly incorporating 

language reflecting these longstanding principles into the regulations, the Assistant Secretary 

again reiterated that it had always been the Department’s “position that an assignor of an OCS 

lease remains responsible for all wells and facilities that were in existence at the time the 

assignor assigns its interest until the wells are plugged and abandoned, the facilities are 

decommissioned, and the site is reclaimed.” 62 Fed. Reg. 27,948 (May 22, 1997) (Final Rule). 

In the same rulemaking, the Assistant Secretary explained that the genesis of the rule 

providing that assignors retain decommissioning liability dated back to OCSLA’s first 

implementing regulations in 1954, and that the provision had always stood for the principle that 

an assignor is not relieved of its decommissioning obligations upon assignment: 

Response: The commenter is objecting to a rule that dates back to 1954. See § 
201.60 of the May 1954 regulations and current § 256.62(d), both of which state 
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that assignors continue to be responsible for obligations that accrued before the 
approval of an assignment. MMS is not persuaded that that rule should be 
changed. This rulemaking simply amends § 250.110 to specify when the obligation 
to plug and abandon accrues, so as to avoid confusion as to the application of 
existing § 256.62(d) to these important obligations. While an assignee becomes 
responsible directly to the lessor for the performance of the lease obligations, under 
contract law the assignor is not relieved of its obligations unless the lessor expressly 
discharges the assignor in writing. We do not discharge the assignor of its 
accrued obligations when we approve the assignment of record title in a lease. 
We have renamed § 256.62, “Assignment of leases or interests in leases,” and 
rewritten the text to present the requirements of the provision in plain English. 

 
Id. Thus, the Board in Anadarko – like the Department in 1993 and 1997 – was not writing on a 

clean slate and properly embraced a decades-long regulatory interpretation by an official 

authorized to establish binding positions for the Department. 

The Board may not simply ignore such formally published statements of an Assistant 

Secretary, as Devon suggests. Actions by Assistant Secretaries are binding on the Board, and the 

rulemaking documents were promulgated by the Assistant Secretary. In the 1993 final rule, the 

Assistant Secretary clearly stated the Department’s position regarding the meaning of the term 

“accrue” as used in 30 C.F.R. § 256.62(d), as it existed at the time of Santa Fe’s assignment of 

the Lease in 1991. Devon attempts to downplay the significance of this statement of position by 

saying the Board may ignore it based on a single case that can be distinguished easily. In Black 

Butte Coal Co., the Board declined to uphold a Bureau of Land Management (BLM) decision 

that relied on agency guidelines that were clearly “contrary to the express terms of the 

regulations,” and were “characterized by BLM as a ‘notice’ rather than regulations.” Black Butte 

Coal Co., 109 IBLA 254, 261 (1989). The Board discussed how the publication of agency 

guidelines in the Federal Register “does not raise them to the status of an amendment of the 

regulation.” Id. In contrast, the Assistant Secretary’s statements were part of a final rule 

amending the relevant regulations, and explaining why other proposed amendments were not 
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necessary under a proper understanding of existing regulation, through which he exercised his 

authority to state the Department’s official position on the proper interpretation of 30 C.F.R. § 

256.62. While preambles are not binding, they inform proper understandings of regulatory 

language, and at the very least reflect the Department’s position regarding the meaning of such 

language. The interpretation reflected in the 1993 rulemaking documents is properly viewed as 

the official position of the Department and the Secretary of the Interior, which must be respected. 

iii. The Assistant Secretary’s interpretation is legal. 
 

It is well established that an agency is “entitled to interpret its own regulations in the first 

instance.” Am. Petroleum Inst. v. EPA, 906 F.2d 729, 742 (D.C. Cir. 1990). A regulation’s 

preamble can demonstrate an Assistant Secretary’s intent behind and interpretation of a 

regulation. Halo v. Yale Health Plan, Dir. of Benefits & Recs. Yale Univ., 819 F.3d 42, 53 (2d 

Cir. 2016). This is precisely what the Assistant Secretary did in 1993 in interpreting Section 

256.62(d). While Devon may protest that the Assistant Secretary’s interpretation post-dated 

Santa Fe’s assignment and was inconsistent with Santa Fe’s expectations, this is irrelevant to 

whether the interpretation applies in this matter. Much like a Board decision interpreting the 

application of a longstanding regulation to a particular circumstance, the Assistant Secretary’s 

explanation addressed the meaning of the regulatory language as it had existed well before Santa 

Fe assigned its interests. 

Devon attempts to frame this as a “re-interpretation” that was “unlawful.” SOR at 20. 
 

Devon cites a number of cases that rejected agencies’ interpretations because they were in direct 

contravention to the regulations they were interpreting, id. at 23, along with cases that assert that 

a preamble of a rule is not binding on its own. Id. at 24. Devon then appears to argue that the 

Assistant Secretary’s interpretation cannot operate as the sole support for the Board’s conclusion 
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in Anadarko regarding the accrual of decommissioning obligations prior to assignment. Id. This 

is incorrect, as can be determined by looking to the very cases from which Devon quotes only 

selectively. For example, the D.C. Circuit’s actual holding in Wyoming Outdoor Council v. U.S. 

Forest Serv., 165 F.3d 43, 53 (D.C. Cir. 1999), was that “[a]lthough the preamble does not 

‘control’ the meaning of the regulation, it may serve as a source of evidence concerning 

contemporaneous agency intent.” Similarly, the Ninth Circuit concluded in Peabody Coal Co. v. 

Dir., Office of Workers’ Comp. Programs, 746 F.3d 1119, 1125 (9th Cir. 2014), that an 

administrative law judge may consider a regulatory preamble when making a determination on 

worker’s compensation benefits. As long as the preamble is not in conflict with the regulation, 

agencies may consider it in making their determinations, and courts are bound to accept 

agencies’ reasonable interpretations of their regulations. See Singh v. Holder, 771 F.3d 647, 652 

(9th Cir. 2014) (“[W]e are bound to follow an agency’s reasonable interpretations of its own 

regulations, but we do not defer to an agency’s interpretation when it is contrary to the plain 

language of the regulation.”). None of the authorities or arguments that Devon relies upon in 

challenging the Assistant Secretary’s statements demonstrate that his interpretation is not 

reasonable, or is inconsistent with the language of the regulation. See United States v. Nasir, 982 

F.3d 144, 158 (3d Cir. 2020). At most, Devon asserts that the regulatory language left room for 

interpretation and the Assistant Secretary’s statements did not match Devon’s prior 

understanding; however, that is insufficient to undermine or preclude reliance upon such 

statements in identifying the position of the Department on the meaning of its regulations. In 

fact, the cases Devon cites actually support BSEE’s position, that regulatory preambles inform 

an agency’s intent and can be relied upon when making decisions. 
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B. Devon fails to provide relevant support for its theory regarding when 
decommissioning obligations accrue. 

 
Devon raises a number of theories in an attempt to support its conflicting view that 

decommissioning obligations do not actually accrue until they become due for performance, after 

termination of the Lease. Some have already been rejected directly by the Board or the Assistant 

Secretary himself, and others are entirely irrelevant and merit little substantive discussion. 

i. Devon’s reliance upon statements by a subordinate agency official, already 
rejected by the Board as non-binding and formally repudiated by the Assistant 
Secretary, is misplaced. 

 
Devon supports its regulatory interpretation almost entirely through reliance on a 1988 

letter from former MMS Director Bettenberg to a single operator, Amoco, opining that the 

decommissioning regulations at the time released assignors from all decommissioning liability 

upon assignment. SOR at 13. Both the Assistant Secretary and the Board have already addressed 

Director Bettenberg’s correspondence and rejected its views without reservation. 

In connection with the 1993 rulemaking, the Assistant Secretary explicitly repudiated the 

Bettenberg letter as inconsistent with the Department’s longstanding position on the meaning of 

its regulations: 

A letter dated June 6, 1988, to a single producer from the Director of MMS stated 
that Interior would not proceed against the original lessee-assignor to perform 
plugging and abandonment, apparently on the erroneous premise that the 
regulations did not contemplate assignors remaining responsible for any obligations 
for which the assignee was obligated under 30 CFR 256.62(e). The letter was 
mistaken in apparently assuming only one party could be liable for any given 
obligation. The MMS is not alone in holding an assignor jointly liable with an 
assignee for performing an obligation accruing before the assignment and which 
continues to be due after the assignment. In the common law, an original lessee 
remains liable for performance of express covenants of the lease, together with the 
assignee, absent an express release by the lessor in the lease or elsewhere. See, 
generally, Clark, Continued Liability of a Seller After a Sale of Producing 
Properties, 41 Inst. on Oil and Gas L. and Tax’n 5-6 (1990). Similarly, under the 
Louisiana Mineral Code, an assignee becomes responsible directly to the lessor for 
the performance of the lease obligations, but the assignor is not relieved of its 
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obligation unless the lessor discharges the assignor expressly and in writing. La. 
Rev. Stat. 31:128 and 129. 

 
58 Fed. Reg. 45,255, 45,257. The Assistant Secretary rejected Director Bettenberg’s opinions set 

forth in his letter as “erroneous” and “mistaken,” and made clear the Department’s position 

dating to the inception of OCSLA that its regulations hold the assignor jointly liable with the 

assignee for performing obligations that accrue prior to assignment, including decommissioning 

obligations which accrue when a well is drilled or infrastructure is installed. Id. 

The Board also addressed attempts to rely on the views expressed in this letter, along 

with a similar 1989 correspondence from Director Bettenberg, in Anadarko Petroleum Corp., 

and in Energen Res. Corp., 188 IBLA 374 (2016). The Board in Anadarko concluded that its 

reading of the controlling regulations was decisive enough that it did not need to address head-on 

the issue of whether Bettenberg’s understanding of 30 C.F.R. § 256.62(d) & (e) expressed in 

1988 and 1989 altered the outcome. 187 IBLA at 86 n.14. Nevertheless, the Board was forced to 

confront the Bettenberg argument again soon thereafter in Energen Res. Corp. and quickly 

dispatched it. Energen, 188 IBLA at 381. The Board first acknowledged that “only the Secretary 

of the Interior, the proper Assistant Secretary with delegated rulemaking authority, the Office of 

Hearings and Appeals (‘OHA’), and the Board have authority to bind the Department to a 

regulatory interpretation.” It then went on to hold that there was “no evidence in the record 

indicating” that former Director Bettenberg “was accorded such authority, and, therefore, his 

regulatory interpretation and past practices with other lessees implementing that interpretation do 

not serve to bind the Department with respect to [appellant’s] liability.”1 

 
 

1 Id.; see also Statoil Gulf of Mexico, LLC, 42 OHA 261, 304, 306 (2011) (“[D]ecisions of subordinate officials of 
the Department have no precedential value”; “a definitive and binding statement on behalf of the agency must come 
from a source with the authority to bind the agency”; “an interpretation or advice by an official without authority to 
bind the agency alone would not amount to an authoritative interpretation”; noting decisions from an MMS Regional 
Supervisor and Regional Director were not binding on the Department); id. at 306 (“Nor does an agency’s past 
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If anything, a complete review of the relevant record demonstrates that Bettenberg’s view 

was not even embraced within the agency, much less as an official position of “the Department,” 

as Devon suggests. See SOR Exhibit 11 (Memorandum addressing MMS Regional Director’s 

disagreement with Bettenberg position regarding assignor liability). And contrary to Devon’s 

argument, there are numerous elements of the record that support the Board’s decision to give 

little weight to Bettenberg’s correspondence, including, but not limited to, the Assistant 

Secretary’s 1993 preamble statements; Notice to Lessees and Operators (NTL) No. 93-2N; and 

the 1997 rulemaking codifying language clarifying the Department’s longstanding position 

regarding the proper interpretation of the regulations. Contrary to Devon’s argument, years 

before the 1997 rulemaking the agency had already clarified its interpretation of existing 

regulations on these topics through an NTL signed by the MMS Director. See NTL No. 93-2N 

(clarifying that, under “[t]he governing rules, including 30 CFR § 256.62, . . . [t]he obligations to 

plug and abandon wells, remove platforms and other facilities, and to clear the seafloor of 

obstructions accrue when a well is drilled or used, a platform or other facility is installed or used, 

or an obstruction is created [and] continue until the procedures specified in 30 CFR Part 250, 

Subpart G, Abandonment of Wells, are followed. Following MMS approval of the assignment of 

an OCS oil and gas lease, the assignor continues to be liable to DOI/MMS for the performance of 

these obligations with respect to wells, structures, or obstructions in existence and not plugged or 

removed at the time of the assignment.”). 

Devon effectively asks the Board to ignore its own prior rejection of this precise 

argument, as well as definitive repudiating statements by the relevant Assistant Secretary, and 

 

failure to enforce a regulation…prevent it from enforcing the regulation in the present, if the agency had not 
previously established an authoritative interpretation upon which a regulated entity could reasonably rely.”); Devon 
Energy Corp. v. Kempthorne, 551 F.3d 1030, 1040 (D.C. Cir. 2008) (holding that memoranda from the MMS 
Deputy Director were not final, binding agency determinations regarding the rule at issue). 
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instead embrace the conclusion that a thirty-year-old contradictory opinion reflected in a letter 

from a subordinate agency official should continue to bind the Department’s administration of its 

regulations. This position is both legally unjustifiable and administratively untenable. Devon 

argues that the 1988 letter was meant to “announc[e] industry-wide interpretations,” but nothing 

in the letter, which was addressed to a single operator, reflects any such intent. Even if he had 

such an intention, Director Bettenberg did not have the authority to render binding interpretations 

of Department regulations. While a regrettable error by an agency official, the Bettenberg 

correspondence is immaterial to these proceedings, has no capacity to bind the Department, and 

should for the third time be rejected by the Board as irrelevant to its review. 

BSEE concedes that certain documents published by subordinate agency officials near 

the time of Santa Fe’s assignment may have led assignors to think that they would not retain 

decommissioning obligations after lease assignment. However, those documents were created 

during a brief period over thirty years ago, were shortly thereafter repudiated at both the agency 

and Assistant Secretary levels, and have been determined to be irrelevant to the proper 

application of the regulations by the Board multiple times.2 Despite Devon’s protestations, the 

regulations have always said and meant that Santa Fe accrued the relevant decommissioning 

obligations prior to its assignment and retained those obligations following assignment. That 

certain agency personnel misunderstood that legal concept and led assignors to think otherwise is 

unfortunate, but irrelevant to the enforceability of the regulations. Erroneous interpretations of 

 
 
 

2 Anadarko, 187 IBLA at 86, n.14 (2016) (“Given our analysis and disposition, we see no reason to reiterate or 
address the parties’ debate regarding statements made by Department employees concerning enforcement of the 
1984 assignment regulation, years after promulgation of the regulation and appellant’s assignment of its Lease 
interests.”); Statoil, 42 OHA at 304, 306 (OHA Director holding that decisions from an MMS Regional Supervisor 
and Regional Director were not binding on the Department to preclude subsequent application of the regulations in a 
different manner); Devon Energy, 551 F.3d at 1040 (holding that memoranda from the MMS Deputy Director were 
not final, binding agency determinations regarding the rule at issue). 
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regulations by subordinate officials who lack the authority to bind the Department cannot alter 

the terms or meaning of the regulations or preclude the Department from enforcing them. 

ii. Devon’s citations to irrelevant statutes, contractual questions, and common law 
do not support its arguments and are not determinative. 

 
Devon attempts to support its position regarding the accrual of obligations through 

citation to inapplicable statutes like the Mineral Leasing Act and representations regarding when 

other obligations accrue pursuant to other authorities. These arguments are simply irrelevant and 

do not support its theory. Their relevance is at the very least belied by a series of actions by 

BSEE, the Board, and the Assistant Secretary demonstrating that the applicable laws governing 

the obligations in dispute here afford different treatment. BSEE addresses these arguments 

quickly in turn below. 

Devon asserts that under the Lease, there is no accrual of decommissioning obligations 

until the Lease is terminated, under the theory that the obligation to decommission only arises 

once performance of the obligation comes due and is subject to enforcement. SOR at 8. This 

theory relies on the false premise that no obligation can be deemed to have “accrued” until the 

time for its performance has arrived. It is based in a fundamental misunderstanding that falsely 

conflates two distinct events: (1) the accrual of the liability for decommissioning, and (2) the 

ripening of the obligation to satisfy that liability by performing the decommissioning. Devon’s 

theory suggests that an entity cannot be prospectively obligated to take an action unless and until 

the point at which it can be held liable for breaching that obligation. This conception of the legal 

landscape is inconsistent with a host of contractual and regulatory principles that recognize the 

manifestation (accrual) of obligations to perform at points in time before such performance is 

due. 
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BSEE is not arguing that the obligation to decommission was due for performance as of 

the date of Santa Fe’s assignment. However, while BSEE’s right to enforce decommissioning 

obligations (generally)3 does not ripen until lease termination, the lessee’s obligation to perform 

at the appropriate time accrues at the point the future need for decommissioning manifests, 

which occurs when a well is drilled or infrastructure is installed.4 As such, while Santa Fe had 

not yet breached its decommissioning obligation at the time of its assignment of its Lease 

interests, that does not mean it had not yet accrued the obligation by that time. The Assistant 

Secretary again clarified this very distinction under the relevant regulations decades ago. See 58 

Fed. Reg. at 45,257 (discussing obligations “accrued but not yet due for performance”). Further, 

the fact that the Department’s cause of action to pursue a lessee for subsequently failing to 

perform does not accrue until there is a breach is a separate issue, and not relevant to the 

question presented. Devon’s theory that a party cannot accrue an obligation to perform in the 

future unless and until that performance is due and owing is plainly incorrect. 

While Devon suggests that it is aware of no other instances where an obligation is 

deemed to have accrued before it is due for performance, SOR at 9, it need not have looked very 

far to find an apt example. A lessee’s obligation to pay royalties on production from a lease 

accrues as soon as the production is saved, removed, or sold from the lease, but the actual 

requirement to pay those royalties does not come due until the end of the month following that 

production. 30 C.F.R. § 1218.50. The regulatory language establishing when royalty obligations 

accrue and when payments are due has remained the same since at least 1984. 30 C.F.R. § 

 
 
 
 

3 But see 30 C.F.R. § 250.1703 (addressing decommissioning of idle infrastructure on active leases). 
4 Cf. Convention on the Continental Shelf art. 5, April 29, 1958, 15 U.S.T. 471, T.I.A.S. No. 5578 (in force June 10, 
1964) (international convention under which exploration of the continental shelf and exploitation of its resources is 
permitted, requiring nations authorizing such activity to provide for the removal of any installations used). 
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218.50 (1984) (49 Fed. Reg. 37,336, 37,346). Thus, the notion of obligations accruing prior to 

performance being due is not so unique or inconceivable as Devon suggests. 

Further, if a lessee were to assign its lease between production and the end of the 

following month, it would retain the obligation to satisfy those royalty obligations that accrued 

prior to assignment, despite the fact that it assigned its interests before the requirement to 

perform (pay) ripened. By contrast, under Devon’s theory, a lessee could quickly assign or 

relinquish its lease after a particularly prolific month of production and walk away without 

paying royalties, since the royalty payment would not be due for another month (and thus, in 

Devon’s view, would not yet have “accrued” as an obligation). While on a more compressed 

timeline, this example - and it is certainly not the only one - demonstrates the plain error of 

Devon’s theory that, as a universal principle, an obligation cannot accrue until performance of 

that obligation is due.5 Without the protection of this flawed premise, Devon’s theories simply 

dissolve. 

With regard to Devon’s common law argument, SOR at 11, there is no reason for the 

Board to look to the common law for an understanding of a regulatory concept with a well- 

settled meaning reflected in binding Departmental precedent. Even if such an approach were to 

be taken, as discussed supra the concept of when a cause of action to enforce an obligation 

accrues is different than the concept of when the obligation itself accrues. The Assistant 

Secretary in fact addressed the common law question in the previously-discussed rulemakings 

while reaching his determination that the proper reading of the relevant regulations provided for 

 

5 Devon’s theory of the meaning of “accrue” conveniently relieves assignors of any potential liability for 
decommissioning, since performance is (generally) not due until one year after a lease expires. It is inconceivable 
that in 1954 the Secretary would have adopted assignment regulations that took care to provide that the assignor 
retains responsibility for accrued obligations, while intentionally excluding the most significant residual obligations 
derived from domestic and international law. Devon would have us believe, too, that the Secretary intended accrual 
to apply only to obligations that were ripe for enforcement prior to assignment, further reading the concept of 
ongoing assignor liability into irrelevance. 
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accrual of decommissioning obligations upon well drilling and infrastructure installation, and the 

survival of those obligations with the assignor post-assignment. See 58 Fed. Reg. at 45,257 (“In 

the common law, an original lessee remains liable for performance of express covenants of the 

lease, together with the assignee, absent an express release by the lessor in the lease or 

elsewhere.); 62 Fed. Reg. at 27,948 (“We do not discharge the assignor of its accrued obligations 

when we approve the assignment of record title in a lease.”); see also Anadarko, 187 IBLA at 

86-87 (holding that where the Department as lessor does not expressly release an obligation as 

part of assignment, the assignor retains the liability for performing that obligation). So even 

taking the common law into account, the Department’s position regarding the relevant 

regulations holds. 

Devon also attempts to tie the contractual issue to OCSLA, SOR at 12, arguing that any 

obligation between Santa Fe and the Department was extinguished when the assignment 

occurred. Devon again relies on the Bettenberg correspondence for this proposition, which we 

have already demonstrated to be an unsound foundation. Devon additionally attempts to connect 

the accrual question to the Mineral Leasing Act (MLA), which is inapplicable to the Lease and 

activities or obligations on the Outer Continental Shelf. To the extent arguably relevant by way 

of analogy, Devon’s invocation of the references to and decisions under the MLA is inconsistent 

with controlling interpretations of the specific regulations at issue by this Board and the relevant 

Assistant Secretary, and as such hold little to no analytical value by analogy. In fact, the Board 

has noted in response to prior appeals that there are strong reasons for not relying on the MLA in 

interpreting OCSLA and its implementing regulations. See Anadarko Petroleum Corp., 283 

IBLA 1, 17 & n.17 (2012). 
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Even if principles applicable under the MLA were relevant, Devon invokes authorities 

related to accrual of rental obligations, and the fact that rental obligations have been found not to 

accrue until payment is due does not answer the very different question of when 

decommissioning obligations accrue. Under the applicable regulations at the time of assignment, 

the decommissioning obligations accrued when the wells were drilled and facilities installed, 

creating the future need for them to be addressed. That is an entirely different framework from 

when monetary obligations to pay rents “accrue,” which is irrelevant to the question of whether 

decommissioning obligations accrue before they come due for performance. At the very least, it 

cannot be disputed that the current regulations provide for accrual of such obligations before 

performance is due,6 illustrating that these concepts are not inherently tethered. The Board has 

held multiple times that the accrual of decommissioning liability happens at the earlier point, and 

that “accrual of an obligation” and “performance coming due” are thus two separate and distinct 

concepts, which in this context are separated in time. 

iii. Devon’s anti-tautology argument lacks merit. 
 

While Devon challenges the regulatory interpretation establishing that decommissioning 

obligations accrue prior to the point at which performance is due - endorsed now by not only 

BSEE, but the Board and the Assistant Secretary, and unmistakably codified in current 

regulation - as an “anti-tautology,” it is in truth Devon’s rebuttal which is a tautology. SOR at 23. 

Across page after page, Devon hammers on a principle that effectively boils down to “an 

obligation does not accrue until it accrues.” Like any tautology, BSEE cannot refute that 

proposition. Devon’s anti-tautology argument itself is circular, as it depends upon the 

unwarranted assumption of its own conclusion that accrual of liability for an obligation cannot 

 
 

6 See 30 C.F.R. § 250.1702. 
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occur before the obligation becomes due for performance. Absent that self-reinforcing 

assumption, there is no anti-tautology argument. 

C. Devon possesses an independent regulatory obligation to decommission that 
is not subject to common law contract defenses. 

 
A lynchpin of Devon’s arguments regarding an assignor’s discharge of decommissioning 

obligations is that such obligations derive exclusively from the Lease, specifically Section 6 of 

the Lease, and thus are subject to discharge through common law contractual defenses. SOR at 

11-12 (“These common law notions of accrual are readily applicable here.”); (“[T]he issue is 

whether the rule can be applied to Devon, as successor to another former lessee who . . . left the 

relationship of privity with the government as a result of assignment and novation ........ ”). This 

argument, however, is inconsistent with the D.C. Circuit’s ruling in Noble Energy, Inc. v. Jewell, 

650 F. App’x 9 (D.C. Cir. 2016), cert. denied, 137 S. Ct. 1327 (Mem) (U.S. March 20, 2017) 

(No. 16–368). 
 

In Noble Energy, the D.C. Circuit affirmed the district court’s holding that BSEE’s 

decommissioning regulations impose an independent obligation on a lessee to conduct plugging 

and abandonment operations that is not subject to discharge based on common law contractual 

theories as applied to a lease. Noble Energy, 650 F. App’x at 11 (“Noble has a regulatory 

obligation independent of its contractual obligation to permanently plug Well 320-2.”); see also 

Taylor Energy Co. LLC v. United States, 975 F.3d 1303, 1316 (Fed. Cir. 2020) (“Noble 

Energy does not suggest that a lessee may be relieved of its regulatory obligations in the event of 

a breach, just because those obligations were incorporated into the [contract]. Rather, Noble 

Energy holds that a party must comply with its contractual duties if they are mandated by federal 

law, even if the contract is ultimately dissolved.”). 
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Devon makes a half-hearted assertion that Noble can be distinguished because there, the 

original lessee remained the lessee until expiration, and the decommissioning regulations applied 

in that case were not the same as the 1991 regulations in place at the time of Santa Fe’s 

assignment. SOR at 8. However, as explained above, and elucidated previously by the Assistant 

Secretary and the Board, the 1991 regulations did not differ in substance in any material manner 

that would distinguish the applicability of the relevant principles from Noble in this case. See, 

e.g., 58 Fed. Reg. at 45,257; Anadarko, 187 IBLA at 86 (“Nowhere in that [1980s version of the] 

regulation did the agency provide that the assignor’s liability for accrued obligations is 

extinguished upon execution of the assignment.”). In particular, under neither set of regulations 

is the fact that Noble Energy was the final lessee material to the relevant question (i.e., the 

inapplicability of contractual defenses to regulatory decommissioning obligations). 

The law here is clear: BSEE’s decommissioning regulations are not subject to common 

law contractual principles or defenses but instead operate independently from the Lease. This 

fact vitiates Devon’s main arguments. Devon cannot rely on common law contractual principles 

of privity and novation to argue that Santa Fe’s assignment of its lease interest in 1991 absolved 

it of its accrued regulatory decommissioning obligations. Such an outcome would be 

inconsistent with the requirements of the applicable regulations, which separately and 

independently impose decommissioning obligations for the promotion of safety and protection of 

the environment. Since the decommissioning obligations stated in Section 6 of the Lease and in 

the regulations are independent of one another, Devon’s obligations under the Department’s 

decommissioning regulations remain in effect today irrespective of any purported contractual 

defenses to the Lease obligations. 
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D. Devon’s arguments regarding the inapplicability of the post-1997 regulations 
are a strawman, and to the extent relevant are incorrect. 

 
In light of the analysis above, demonstrating that the pertinent decommissioning 

regulations have at all relevant times established the necessary elements for Devon’s 

decommissioning liability, Devon’s arguments regarding the inapplicability of the post-1997 

regulations are irrelevant. Accordingly, the Board does not need to further consider that question. 

To the extent the Board is inclined to do so, rather than burden the Board with duplicative 

briefing, BSEE hereby incorporates by reference the relevant argumentation in Section III.B of 

its Answer being filed contemporaneously herewith in ConocoPhillips Co. (IBLA No. 2021-137) 

and OXY U.S.A. Inc. (IBLA No. 2021-138). 

IV. CONCLUSION 
 

Pursuant to Departmental regulation, as properly understood in accordance with multiple 

determinations by this Board and the relevant Assistant Secretary, Devon’s predecessor Santa Fe 

accrued decommissioning liability for wells and facilities on the Lease prior to assigning its 

interests in the Lease, and retained those accrued liabilities following assignment. BSEE 

reasonably exercised its discretion to pursue Santa Fe’s successor Devon for performance of its 

decommissioning obligations. BSEE provided a reasonable explanation for its decision to issue 

the Order and was rational in pursuing Devon. Devon has not met its burden to demonstrate that 

BSEE committed a material error in its factual analysis, and BSEE’s record shows that it 

considered all relevant factors, including the Department’s position regarding accrual of 

decommissioning obligations that has remained the same since the 1950s. In light of the above, 

BSEE respectfully requests that the Board affirm the November 6, 2020, Order. 
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DEVON ENERGY CORPORATION’S 
REPLY 

A candid review of the record and pleadings in this case leads to one conclusion only.  Before 1993, 

the Department had issued several binding interpretations of what the word s “assignment” and “accrued” 

meant in the context of oil and gas leasing.  One of them, approved in 1942 by Assistant Secretary Oscar 

Chapman on behalf of the Secretary, specifically addressed the circumstance of relinquishment of an oil 

and gas lease.  Later, with specific regard to the accrual of the obligation to decommission OCS leases, the 

Minerals Management Service described its understanding that the obligation did not accrue when 

platforms were emplaced or wells drilled.  That understanding was explicitly embodied in the agency’s 

approval of the assignment of Lease OCS-G 0166 (“the Lease”) to Signal Hill Service, Inc. (“Signal Hill”), 

effective February 5, 1991.  All of MMS’s statements and actions followed from what the Secretary of the 

Interior called “the established concept of an assignment as a transfer which substitutes one lessee for 

another and creates a new contractual relationship between the assignee and the United States.”  Continental 

Oil Co., 74 Int. Dec. 229, 230 (Secretary took jurisdiction) and 238 (“established concept”) (1967).   

A candid review further shows that, after all these long years, the Minerals Management Service 

(“MMS”) grew uneasy about the implications of the assignment rule and its focus on accrual.  So, in 1993 

it issued statements pretending, first, that the Department’s history interpreting and applying the assignment 

regulations before 1988 never happened, and, second, that the long-serving MMS career employees and 

their advisors in the Solicitor’s Office were simply appallingly misinformed between 1988 and 1993.  

Lacking confidence this strategy for reversal would be upheld, the Department eventually reversed course 

through prospective rulemaking, effective August 20, 1997.  The case is this simple:  the agency had a 
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position, it decided it did not like it, and it reversed it prospectively.  But now, says the Bureau of Safety 

and Environmental Enforcement (“BSEE”), Devon Energy Corporation (“Devon”) is compelled to hold the 

agency’s bag retrospectively. 

The Board has a short path out of this appeal.  Devon calls this Board’s attention to the arguments 

to which the Bureau of Safety and Environmental Enforcement (“BSEE”) has failed to respond, either in 

its Answer in this docket or in its Combined Answer in ConocoPhillips Company, IBLA 2021-137, and 

OXY U.S.A., Inc., IBLA 2021-138.  The Board can grant the appeals in these three cases simply on what 

BSEE does not contest. 

First, BSEE does not contest that its predecessor approved the assignment at issue in this case, 

relieving Devon’s predecessor, Santa Fe Energy Resources, Inc. (“Santa Fe”), of liability for 

decommissioning the wells and platforms on lease OCS-P 0166 (“the Lease”).  That approval is a contract 

between the Department and the assignors under Continental Oil Co., 74 Int. Dec. at 238 (assignee of OCS 

lease “simply takes over the entire obligation of the lessee”) & 244 (assignment procedure creates three 

contracts).  Continental Oil Co. is a binding Departmental precedent.  Id. at 230 (“the Secretary of the 

Interior has assumed jurisdiction in the matter”).  It so devastates BSEE’s argument here that neither the 

Answer nor the Combined Answer even mentions it.  BSEE does not argue the approval of the assignment 

was void, and even concedes the assignors relied on the approval.  Answer at 15.  Devon has no obligation 

under the Lease or assignment contract to decommission. 

Second, in defending BSEE’s order as enforcement of a separate “regulatory” obligation, Answer 

at 21-22 (citing Noble Energy, Inc. v. Jewell, 650 F. Appx. 9 (D.C. Cir. 2016)), BSEE fails to contest that 

the regulation on which that obligation depends cannot be applied retroactively.  Devon has no accrued 

obligation to decommission under the prospective regulation.  This is not because, as BSEE misperceives, 

Devon argues that a government breach of the assignment’s approval absolves it from independent 

regulatory obligations.  See Answer at 22 (Devon cannot rely on novation to absolve it of “accrued 

regulatory decommissioning obligations”).  It is because the regulation cannot operate retroactively, a point 

to which BSEE has no answer. 
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Without further argument, Devon is entitled to have the order reversed based on what BSEE failed 

to address.  But what BSEE did address merits the following reply.1 

I. MMS APPROVED THE ASSIGNMENT TO SIGNAL HILL AND EXPRESSLY 
RELIEVED DEVON’S PREDECESSOR OF LIABILITY FOR 
DECOMMISSIONING 

BSEE “concedes that certain documents published by subordinate agency officials near the time of 

Santa Fe’s assignment may have led assignors to think that they would not retain decommissioning 

obligations after lease assignment. . . .  That certain agency personnel misunderstood that legal concept and 

led assignors to think otherwise is unfortunate, but irrelevant to the enforceability of the regulations.”  

Answer at 15.  The only misfortune here is BSEE’s unwillingness to face with candor the undisputed facts 

of record.  MMS approved this assignment.  Statement of Reasons (“SoR”) at 4-5.  The official approving 

the assignment had all the authority he needed to approve the assignment, novating the assignors’ obligation 

(among other obligations in the Lease) to decommission.  See AR A-02 at 2 (Regional Supervisor approved 

1987 assignment of the Lease).  Appellants here (including Oxy and ConocoPhillips) relied on that 

approval.  “To say to these appellants, ‘The joke is on you.  You shouldn’t have trusted us,’ is hardly worthy 

of our great government.”  Brandt v. Hickel, 427 F.2d 53, 57 (9th Cir. 1970). 

But BSEE does not challenge the approval of the assignment or the facts set forth in Devon’s 

opening brief.  SoR at 2-5.  BSEE is correct not to do so, for that challenge would run afoul of this Board’s 

precedents.  This is not the first time that bureaus within the Department have claimed epiphanies into the 

meaning of longstanding rules that their less insightful predecessors failed to see.  In The Superior Oil Co., 

12 IBLA 212 (1973), this Board held USGS could not change retroactively a value methodology previously 

 
1  By regulation, the Department imposes joint and several liability on Devon.  30 C.F.R. § 250.1701(a).  
The rationale behind any assertion of joint and several liability is that the harm is indivisible.  Yet BSEE’s 
conduct here belies indivisibility.  Its Combined Answer concedes Devon is not liable to decommission 
wells drilled by Signal Hill.  Combined Answer at 13.  Nor does the record support that Devon’s alleged 
contribution to the existence of the platforms to be decommissioned cannot reasonably divided based on 
its limited tenure as a co-owner.  The regulation is unconstitutionally applied to Devon, yet the Board is 
bound by the Department’s regulations and can provide no remedy to Devon here.  See, e.g., Fred E. 
Payne, 159 IBLA 69, 80 (2003) (Board without jurisdiction to find a regulation unconstitutional).  
Nevertheless, Devon does not waive its right to challenge the unconstitutionality of the regulation as 
applied if the Board were to affirm the Order. 
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agreed to by a Regional Supervisor that had been within his authority to accept.  Id. at 225.  Assessing the 

agency’s argument that a lessee may not estop the government from correcting a federal employee’s error, 

the Board explained; “[t]he case at bar is distinguishable since the royalty base accepted by the Supervisor 

for some four years was within the ambit of his authority.  It is also clear that the Geological Survey could 

not change the royalty base on a retroactive basis, Continental Oil Co. v. United States, 184 F.2d 802 821 

(9th Cir. 1950).”  Id. at 226. 

The Board also followed the rule against a bureau retroactively upending prior approvals in Viersen 

& Cochran, 134 IBLA 155 (1995).2  Reversing MMS in part, the Board noted “there is a substantial 

difference between the assertion of a right to reconsider decisions allowing deductions as of the present 

time and the assertion of a right to retroactively reverse such a decision.”  Id. at 165.  MMS acknowledged 

that USGS had been fully apprised of the circumstances when it granted approval for certain transportation 

allowances for oil and gas production, but it “simply professes that USGS was in error when it did so[:]” 

The simple fact of the matter, however, is that we are not faced with a “silent acceptance” 
of the deduction for the transportation costs . . . ; rather, we have the affirmative recognition 
of the contract’s acceptability as a basis for establishing a transportation allowance by the 
official authorized at the time to make that determination. 

Id. at 166.  “Under these circumstances, the Government can, in fact, be bound by its former actions.”  Id. 

More recently, this Board followed the rule against retroactivity in a case involving a different 

topic: approved production measurement points.  In Robert L. Bayless, 143 IBLA 267 (1998), the Board 

reversed BLM’s failure to honor a prior approval of off-lease measurement. 

By ordering Bayless to radically change the manner in which it measured volume 
production during the PAR [production accountability review] period despite the 
continuing legal efficacy of the approved off-lease plan during that time, BLM has done 
implicitly what it has chosen not to do explicitly.  Ordering a recalculation using a different, 
previously unapproved wellhead measurement system . . . amounts to a retroactive taking 
by BLM.  Under these circumstances, it would be unfair to penalize Bayless by requiring 
him to retroactively adjust his production volumes. 

Id. at 272. 

 
2Sun Exploration & Production Co., 112 IBLA 373 (1990), is to the same effect.  It is discussed in detail 
by both ConocoPhillips and by Oxy, and Devon adopts their discussions here. 
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All these precedents share a key fact with Devon’s appeal:  in all, the agency actor was not an 

Assistant Secretary, the Deputy Secretary, or the Secretary.  But none of the decisions of these subordinates 

could be undone retroactively.  Where the Board has previously relied on the need for the actor at least to 

be at the level of an Assistant Secretary, the Board was addressing whether a prior interpretation by a 

subordinate official could have binding effect on the Department in another matter.  So the legal proposition 

that only an Assistant Secretary or this Board has the authority to pronounce rules or generally applicable 

interpretations, see Energen Res. Corp., 188 IBLA 374, 381 (2016) (discussing those officials who “have 

authority to bind the Department to a regulatory interpretation”), does not come into play here.  The 

precedents such as Robert L. Bayless all are applications of the rules in particular decisions which the 

employees within the several bureaus of the Department had been delegated authority to make.  The Order 

at issue here manifestly operates retroactively.  The official who authorized the approval of the assignment 

to Signal Hill routinely acted on the approval or disapproval of assignments of OCS leases within his region.  

AR A-02.  It was an authority delegated to his office.  BSEE cannot undo his approval thirty years later. 

II. UNTIL CHANGED BY NOTICE AND COMMENT RULEMAKING IN 1997, 
THE OBLIGATION TO DECOMMISSION LEASES DID NOT “ACCRUE” 
UNTIL THE LEASE TERMINATED 

The chief theme of the Answer is that the obligation to decommission accrues when wells are drilled 

and platforms are emplaced, even though the obligation does not become enforceable until the lease 

terminates, and that this “is and has always been the Department’s position.”  Answer at 3.  BSEE repeats 

the theme at least three times more.  Answer at 7 (position before and after 1991), 8 (“had always been” the 

Department’s position), & 15 (“the regulations have always said and meant” decommissioning accrues 

when the platform is emplaced). 

The current Attorney General of the United States, the Honorable Merrick Garland, has already 

provided the pin to puncture this rhetorical balloon.  Formerly Chief Judge of the United States Court of 

Appeals for the District of Columbia Circuit, Attorney General Garland likened this line of argument to 

that of the Bellman in Lewis Carroll’s The Hunting of the Snark.  “I have said it thrice:  What I tell you 

three times is true.”  Parhat v. Gates, 532 F.3d 834, 848-49 (D.C. Cir. 2008).  BSEE has only two sources 
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of support for its assertion.  Both arose after the 1991 assignment to Signal Hill.  One is an Assistant 

Secretary’s 1993 preambular and non-binding remark about the meaning of the 1954 regulation on 

assignments--a regulation that was not proposed for amendment in 1993.  Answer at 8, & 10 (admitting 

“preambles are not binding”).  The other is this Board’s decision in Anadarko Petroleum Corp., 187 IBLA 

77 (2016), recon. denied, 188 IBLA 127 (2016).  Neither source actually analyzed how the Department had 

previously used the word “accrued” or what the word’s conventional meaning was; indeed, the Board in 

Anadarko declined on reconsideration to do so.  It falls now to a panel of this Board to perform that analysis.  

The courts will expect the Board to follow the customary guides to interpreting legal texts and give reasoned 

explanations if the Board is to depart from them.  In all events, the courts will not allow the Department to 

rely on the mere repetition, however adamant, of Lewis Carroll’s Bellman.  SoR at 25-26 (collecting cases).  

Mere invocation of Anadarko Petroleum Corp. to affirm the Order will not suffice to avoid arbitrary 

decision-making. 

Without considering that its own new definition does not appear in any interpretation of “accrued” 

before 1993, BSEE nevertheless dismisses Devon’s arguments.  It says “we have already demonstrated to 

be an unsound foundation[,]” Answer at 19, the premise on which Devon’s arguments are based.  But before 

BSEE can declare the foundation unsound, it is first obliged to inspect the foundation.  This it has failed to 

do in point after point. 

First is its failure to consider the meaning of the word “accrued” when the Department used it in 

the 1954 regulations, in the 1993 preamble, the 1997 regulation, or in this Board’s decision in Anadarko 

Petroleum Corp.  The lead meaning of “accrued” in Black’s Law Dictionary has for many years been “[t]o 

come into existence as an enforceable claim or right; to arise[.]”  Black’s Law Dictionary 21 (7th ed. 1999).  

The lead definition in the Webster’s Dictionary is the same: “to come into existence as an enforceable 

claim; vest as a right (a cause of action has accrued when the right to sue has become vested)[.]”  Webster’s 

Third New International Dictionary of the English Language Unabridged 13 (1986).  There is no dispute 

here between Devon and BSEE on when BSEE may enforce its claim.  The government had no legally 

“enforceable claim” against Santa Fe to decommission when Santa Fe assigned its interest to Signal Hill in 
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1991.  That enforceable claim did not “arise” until the lease terminated.  In no guide to English usage is 

“accrued” described, as BSEE would now describe it, as meaning “accrued but not yet due for 

performance.”3  Answer at 7 (quoting 58 Fed. Reg. at 45,257 (Aug. 27, 1993)).  If “accrued” had always 

meant what BSEE now says, there would have been no need to amend the regulations in 1997. 

Though BSEE dismisses common law cases applying the term “accrued” as “simply irrelevant,” 

Answer at 16, Devon offered them not to show that this appeal is controlled by the common law of any 

particular state, but to show there is widespread consensus over what the word “accrued” means.  And it 

doesn’t mean what BSEE now claims.  BSEE has found no judicial ruling supporting its interpretation.  

BSEE may feel its power of interpretation is secure on a platform that protects it from the tides of English 

meaning and the currents of American jurisprudence, but the Lease here is a contract interpreted under the 

common law of contracts.  Mobil Oil Expl. & Prod. SE, Inc. v. United States, 530 U.S. 604, 607-08 (2000) 

(“When the United States enters into contract relations, its rights and duties therein are governed generally 

by the law applicable to contracts between private individuals[,]” a quotation specifically referring to OCS 

leases).  If there ever was a platform from which BSEE could uniquely interpret terms in common legal 

usage, Mobil Oil decommissioned that platform twenty years ago. 

Even more surprising is BSEE’s disregard of the Department’s own precedents.  BSEE simply fails 

to respond to the following points from Devon’s Statement of Reasons. 

 If “accrued” has always meant what BSEE now claims, then section 5 of the Lease would 

not have drawn a distinction between “accrued rentals and royalties” and the removal of 

 
3 In 1991, when MMS approved the assignment to Signal Hill, there was no meaning of “accrued” that is 
even close to that adopted in the 1997 regulations.  “In the past tense, in sense of due and payable; 
vested.”  Black’s Law Dictionary 20 (6th ed. 1990).]  “Accrued right” meant a “matured cause of action, 
as legal authority to demand redress.”  Id. at 21.  “A cause of action ‘accrues’ when a suit may be 
maintained thereon[.]”  Id.  The same was true when the Department first used the word “accrued” in the 
1954 OCS leasing regulations.  “A cause of action ‘accrues’ when a suit may be maintained thereon.”  
Black’s Law Dictionary 37 (4th ed. 1951).  Thus, when BSEE argues that “while Santa Fe had not yet 
breached its decommissioning obligation at the time of its assignment…, that does not mean it had not 
yet accrued the obligation by that time,” Answer at 17 (emphasis in original), lawyers trained in the 
Anglo-American legal tradition look at BSEE in befuddlement.  To English speakers, it is the breach that 
marks the accrual. 
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all structures.  If BSEE were right, section 5 would simply say that relinquishment of the 

lease was subject to the lessee’s fulfillment of “all accrued obligations.”  SoR at 9. 

 The 1954 regulations treated the assignee of a segregated OCS lease “as though he had 

obtained the lease from the United States in his own name[.]”  SoR at 10 (quoting 43 C.F.R. 

§ 201.63(a)).  That view was reinforced by the interpretation of the assignment regulations 

as providing that in “a complete transfer from the lessee to an assignee, … [t]he assignee 

simply takes over the entire obligation of the lessee.”  Id. at 9-10 (quoting Continental Oil 

Co., 74 Int. Dec. 229, 236 (1967)).  It is impossible to believe the Department would have 

adopted such sweeping statements without clarifying that, “of course, decommissioning 

obligations for existing platforms remain with the assignor.”  A reasoned decision 

upholding BSEE’s assertion that its view “has always been” the correct interpretation 

would have to explain why these statements should be abandoned retroactively.  BSEE’s 

Answer cannot explain why. 

 The Department has declared that its interpretations of the assignment regulations issued 

under the Mineral Leasing Act are “pertinent to” its interpretations of assignments under 

the OCS Lands Act.  SoR at 16 (quoting Continental Oil Co., 74 Int. Dec. at 234).  Under 

the MLA, this Board has held that an assignment effects a novation completely 

extinguishing the assignor’s relationship to the federal lessee.  Id. at 12-13 (quoting 

Petroleum, Inc., 161 IBLA 194, 210 (2004)).  Nothing about this appears in BSEE’s 

answer. 

 The Department’s binding interpretation of how the OCS assignment procedure creates 

three contracts is set forth in Continental Oil Co.  SoR at 14-15.  This interpretation 

perfectly explains both MMS’s interpretations in 1988 and 1989 and its behavior 

surrounding the approval of the assignment to Signal Hill,  Not one word from BSEE. 
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 Finally, in binding decisions the Department has distinguished between “obligations 

accrued” and “obligations thereafter accruing” in the context of lease relinquishment.  That 

distinction explains why decommissioning obligations are separately preserved, apart from 

accrued obligations, in section 5 of the Lease.  If it were not for this express retention of 

decommissioning duties, decommissioning would be another “obligation thereafter 

accruing” from which the lessee would be released.  SoR at 16-18 (analyzing cases).  BSEE 

refused to respond. 

Without attempting reasoned decisionmaking, but relying only on the mere repetition of Lewis Carroll’s 

Bellman, BSEE has conceded its case by silence. 

III. BSEE AGAIN ABANDONS PRECEDENT IN ITS ONE INVOCATION OF 
COMMON LAW 

Ordinarily, it would fall to BSEE as defender of the Order under review to develop any argument 

it wishes to have the Board consider.  Here BSEE mentions an argument, leaving it to Devon and the Board 

to develop.  Referring to the 1993 preamble on which its argument heavily relies, BSEE asserts the 

“Assistant Secretary in fact addressed the common law question in the previously-discussed rulemakings 

[regarding] … the survival of those obligations with the assignor post-assignment.”  Answer at 18-19 

(quoting 58 Fed. Reg. at 45,257, “In the common law, an original lessee remains liable for performance of 

express covenants of the lease, together with the assignee, absent an express release by the lessor in the 

lease or elsewhere”). 

If that assertion strikes the reader as odd, it should.  After pages of agency argument that federal 

lessees, onshore and offshore, are at least NOT liable for obligations that do not accrue until after the 

approval of the assignment, BSEE now argues the joke remains on the lessees because “original lessees” 

remain liable for all future obligations even after an assignment is approved.  Under this argument, in other 

words, the word “accrued” can be disregarded as irrelevant because “original lessees” are liable anyway. 

It is important the Board understand the context of this argument, because adopting it would be an 

unexplained and inexplicable departure from everything the Department has said about “accrued.”  
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Attempting to support this new distinction , BSEE has quoted part of the text appearing footnote 1 to the 

1993 preamble, which we quote in full here. 

The MMS is not alone in holding an assignor jointly liable with an assignee for performing 
an obligation accruing before the assignment and which continues to be due after the 
assignment.  In the common law, an original lessee remains liable for performance of 
express covenants of the lease, together with the assignee absent an express release by the 
lessor in the lease or elsewhere.  Similarly, under the Louisiana Mineral Code, . . . the 
assignor is not relieved of its obligations unless the lessor discharges the assignor expressly 
and in writing.  La. Rev. Stat. 31:128 and 129. 

Answer at 18-19 (quoting 58 Fed. Reg. at 45257) (emphasis omitted).   

It is entirely appropriate for the agency to look to the common law, as Solicitor Margold did, and 

to Louisiana' s Mineral Code.  What is inappropriate is the agency' s misunderstanding of how those sources 

of law operate.  The rule invoked in the quotation holds that (absent special language in the contract) the 

“original lessee” remains liable to the obligee (i.e., the counterparty under the lease) if the assignee fails to 

perform.  Under this rule, for example, an assignor who assigns the lease one week after buying it is still 

liable for all obligations over the life of the lease, even though no obligation has yet “accrued” during the 

assignor's brief tenure.  The exception to the rule is whenever the obligee expressly or implicitly absolves 

the assignor of responsibility through release or novation. 

On this point, the most commonly cited case in current oil and gas disputes is Seagull Energy 

E & P, Inc. v. Eland Energy, Inc., 207 S.W.3d 342 (Tex. 2006). 4  There, Seagull was the operator under a 

joint operating agreement (“JOA”).  As a non-operator, Eland held an undivided partial interest in two OCS 

blocks subject to the JOA during the years 1994 to 1996 .  In July 1996, Eland assigned its interests to a 

third-party.  Id. at 344.  The third party later failed to pay Seagull its share of post-assignment operating 

costs under the JOA.  Upholding Seagull's right to payment from Eland, the Texas Supreme Court held that 

 
4Article 129 of the Louisiana Mineral Code operates in the same way as the rule followed in Seagull 
Energy.  “An assignor ... is not relieved of his obligations or liabilities under a mineral lease unless the 
lessor has discharged him expressly and in writing.”  La. Rev. Stat. 31:129.  The Reporter's Comment on 
this Article notes, in relevant part, “It is also true of present law that an assignor cannot free himself of the 
obligations of his contract by assignment without consent of his creditor.  The substitution of a new 
debtor is a form of novation, but it is effective only with the consent of the creditor.  The substitution of a 
new lessee has been held to be a form of novation in the case of an ordinary lease.  There is no basis for 
distinguishing mineral leases from other types of leases in this respect.”  (Citations omitted.) 
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“the seller remains liable under the operating agreement, unless released by the operator or [by] the terms 

of the agreement.”  Id.  Explaining its reasoning, the Court noted that the JOA did “not explain the 

consequences of an assignment of a working interest to a third party.  Thus, we disagree with Eland that 

the parties expressly agreed that an assignment ... was to operate as a novation[.]”  Id. at 346. 

As explained previously, the Department has taken a path different from the common law rule 

invoked by BSEE.  The federal approval of the lease assignment expressly relieves the assignor of 

obligations accrued after assignment.  Unlike Eland, the federal lease assignor has been substituted out of 

the lease going forward.  Specifically with respect to OCS leases (though the rule onshore is the same), the 

Department follows “the established concept of an assignment as a transfer which substitutes one lessee for 

another and creates a new contractual relationship between the assignee and the United States[.]”  

Continental Oil Co., 74 Int. Dec. at 238.  But because the assignor remains liable for obligations accrued 

before the effective date of the approval, the Department has conceived of its approval as “result[ing] in the 

creation of a contractual relationship involving at least three parties, of which the United States is one, and, 

in order for that assignment to constitute an enforceable agreement, it is necessary not only that it result in 

a valid contract between assignor and assignees, but that it should also result in valid contracts between the 

United States and each of those parties.”  Id. at 244 (emphasis added).  In other words, there is one private 

contract between assignor and assignee, one (the lease contract) between the assignee and the Department, 

and one between the assignor and the Department.  And, as this Board has recognized, part of that new 

contract between the assignor and the United States is a novation extinguishing the assignor's lease 

relationship.  Petroleum, Inc., 161 IBLA at 210.  See also SoR at 18-19.  Because the common law and 

Mineral Code rules relied on by BSEE are not based on “accrual,” and because the Eland rule is trumped 

by a novation when the Department approves the assignment, BSEE draws no support from Eland.5 

 
5 It is possible the Assistant Secretary’s error came from confusing an assignment of record title (as with 
Santa Fe here) and an assignment of operating rights carved out of record title.  A holder of record title is 
still liable to the federal lessor if the operating rights owner breaches.  Petroleum, Inc., 161 IBLA at 211.  
The Department’s treatment of operating rights owners is an analog to that of assignees under Eland.  
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IV. BSEE’S ARGUMENT ON DEVON’S SEPARATE REGULATORY DUTY TO 
DECOMMISSION AVOIDS, AND THUS CONCEDES, THE ARGUMENT THAT 
BSEE CANNOT IMPOSE THAT DUTY RETROACTIVELY 

BSEE’s Answer does not respond to Devon’s argument, SoR at 19-20, that the preamble to the 

Lease, making the lease subject to all lawful regulations of the Secretary, did not incorporate into the Lease 

the future 1997 regulations.  Having persuaded itself that “accrued” has always meant “accrued, but not 

due for performance,” BSEE rests by incorporating the argument BSEE made in Section III.B of the 

Combined Answer filed against ConocoPhillips and Oxy.  For clarity, we must unpack BSEE’s argument.  

If Devon is correct about what “accrued” meant prior to the 1997 regulations, can BSEE apply the new 

1997 view of “accrued” to the transaction it approved in 1991?  BSEE argues it can:  that is, BSEE urges it 

can be wrong about what “accrued” meant in 1991 but still apply its new meaning because assignees of 

Santa Fe kept the lease in effect after August 20, 1997, the effective date of the 1997 regulations. 

There are only two ways this outcome is possible.  One is if Santa Fe agreed during the discussions 

with MMS in 1991 that it would still be subject to future changes in regulations affecting the Lease, even 

though its interest in the lease was eliminated by BSEE’s approval of the assignment.  Stated in the language 

of Continental Oil Co., because the assignor was no longer a party to the lease, Santa Fe’s agreement to 

decommission could only be part of the separate contract between the assignor and the lessor.  The other is 

if, through regulation alone, BSEE has the power to undo the commitment MMS made with the assignors 

and with Signal Hill in approving the assignment of the Lease in 1991. 

Before working through BSEE’s arguments, it is important to recall that MMS approved an 

assignment in which the assignee Signal Hill, not the assignors, agreed to be bound to all regulations “now 

or to be issued” under the OCS Lands Act.  SoR at 4 (quoting AR A-3 at 2).  The assignors did not agree 

to decommission.  BSEE does not deny this.  It is also important to recall the parties agree the Department 

lacks the authority to issue OCS rules with retroactive effect.  SoR at 26; Combined Answer at 12.  BSEE’s 

argument, therefore, is that the Lease itself already contained language making future regulations part of 

the lease; but if that is wrong, then the application of future regulations to conduct predating those 

regulations is not “retroactive.” 
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A. The Preamble to the Lease Did Not Incorporate Future Regulations 

Regarding the preamble to the Lease, Devon demonstrated “the Preamble does not make part of 

Lease 0166 a future regulation, let alone a future regulation with retroactive effect.”  SoR at 20.  Devon 

added: 

To avoid confusion, Devon clarifies what it is not saying here.  It is not saying that BSEE 
cannot adopt conservation regulations that apply to existing leases.  It is saying that 
regulations issued after the effective date of Lease 0166 are not “made part hereof” for the 
purpose of knowing the scope of what has been incorporated into the lease contract. 

Id. at n. 11.  The distinction between what is incorporated into the lease contract and what is not is an 

important one.  A breach of the lease leads to contract remedies, see Mobil Oil; a breach of regulations 

alone leads to statutory remedies.  In Mobil Oil, for example, the question was not whether Congress was 

barred from adopting the Outer Banks Protection Act because the Act was outside the terms of the OCS 

lease; the question was whether the adoption of the Act caused the government to repudiate the lease.  The 

Court rejected the argument, which BSEE offers here, that every regulation or statute adopted after leases 

were issued nevertheless became part of the lease itself. 

Ignoring both Devon’s distinction and Mobil Oil, BSEE argues not only that the Secretary has been 

empowered since 1953 to adopt rules that can apply to operations on already existing leases (the point 

Devon’s footnote 11 acknowledges), but also that this power automatically incorporates those new laws 

into existing leases.  Combined Answer at 10.  Not only is that errant conclusion unsupported by case 

authority or statutory text, it still does not come to heart of the issue here.  New rules can govern future 

operations on existing leases; they cannot govern past operations or former lessees unless the lease 

language clearly requires it.  The preamble to the Lease did not expressly incorporate future regulations.  

The fact that leases issued after the 1978 Amendments to the OCS Lands Act did expressly incorporate 

future regulations, see Combined Answer at 11 (noting Anadarko’s different preamble), proves Devon’s 

point: the old and new preambles have different effect.  Different words reflect different intent.  Words 

matter. 
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B. BSEE Cannot By Regulation Alone Undo the Approval of the Assignment in 1991 

If, in 1991, the word “accrued” meant what Devon argues, and if, in 1991, nothing in the Lease or 

in the approval of the assignment bound the assignors to be subject to future regulations, the only remaining 

avenue to sustain the Decision is if, through the 1997 rulemaking, BSEE could modify the Lease and the 

approval to impose liability for decommissioning on the 1991 assignors. 

Here the Combined Answer makes two points.  The first concerns the effect of the 1978 

amendments to the Secretary’s rulemaking authority under section 5(a) of the OCS Lands Act.  The 

language is quoted at length on page 10 of the Combined Answer and need not be reprinted.  Relevant to 

the point here is the very language BSEE chose to underline and place in boldface:  the Secretary can adopt 

and amend regulations for the conservation of natural resources and “such rules and regulations shall, as of 

their effective date, apply to all operations conducted under a lease[.]”  Combined Answer at 10 (emphasis 

in the original).  The statute, on which all of BSEE’s Argument III. B. depends, does not use the words 

BSEE needs to prevail.  It does not say the regulations shall apply “back to the effective date of the lease.”  

It does not say the regulations “shall apply to assignors whose assignments were approved before the 

effective date of the regulations.”  It says only the regulations shall apply to operations as of the regulations’ 

effective date.  The statute gives explicitly prospective rulemaking authority.  Under federal law, that is 

how rulemaking works.  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988).  Even though BSEE 

adds emphasis to the text of the statute, BSEE does not argue otherwise. 

This concession about prospective rulemaking forces BSEE to withdraw to its final redoubt.  If 

BSEE is wrong about “accrued,” and also wrong about the preamble to the Lease and the approval of the 

assignment, and if its rulemaking is of prospective force only, then it must find a way to say the 1997 rules 

are not retroactive after all.  BSEE tries to rise to that challenge, and it does so boldly:  if a lease continued 

in force after August 20, 1997, there is no such thing as retroactivity under the OCS Lands Act.  BSEE 

argues that because the statute allows for future rules applicable to operations after the effective date of the 

rules, that ends the matter.  Combined Answer at 12 (“there is nothing ‘retroactive’ about applying the 1997 

regulatory amendments to the Lease that continued for decades thereafter”). 
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But that misses the point.  Devon and its fellow assignors did not conduct operations on the Lease 

after August 20, 1997.  BSEE here is applying a new and prospective requirement to alter the legal 

consequences of the assignors having conducted operations on the Lease before February 5, 1991.  BSEE 

tries to use the 1997 Regulation to reach back in time.  The legal term for that “reach back” is retroactivity. 

There is a reason BSEE does not respond to Devon’s explanation of what retroactivity means.  See 

SoR at 27-29.  BSEE cannot.  Devon addressed retroactivity at length in its opening brief.  SoR at 26-29.  

Because both the Answer and Combined Answer fail to mention the authorities Devon cited, Devon need 

not restate the argument in full again.  In brief, a regulation is being applied retroactively when it “impairs 

rights a party possessed when he acted, increases a party’s liability for past conduct, or imposes new duties 

with respect to transactions already completed.”  Nati’l Mining Ass’n v. Dep’t of Labor, 292 F.3d 849, 859 

(D.C. Cir. 2002) (citation omitted).  If BSEE is wrong about what “accrued” meant in 1991, then the 

assignors had no duty to decommission Signal Hill’s lease, whether under the assignment regulations at the 

time, under the preamble to the Lease, or under the approval of the assignment.  BSEE is using the 1997 

regulation to “increase the assignors’ liability for past conduct,” and to “impose[] new duties [of 

decommissioning] with respect to transactions [i.e., the approved assignments] already completed.”  BSEE 

gave no rebuttal to this conclusion.  It has no rebuttal to this conclusion.  And no rebuttal to this conclusion 

can be contrived. 

V. THE ASSISTANT SECRETARY’S 1993 BELIEF ABOUT “ACCRUED” IS NOT 
BINDING 

The Assistant Secretary’s 1993 statement interpreting what “accrued” meant in 1954 is not binding 

on this Board or on Devon.  BSEE concedes “preambles are not binding[.]”  Answer at 10.  Agency 

interpretations are likewise not binding.  SoR at 26 n. 14 (citing Perez v. Mortgage Bankers Ass’n, 575 U.S. 

92 (2015)).  BSEE attempts to respond to IBLA precedent that the Assistant Secretary’s opinion in a 

preamble of a section of the rules not amended is not binding on the Board.  Its attempt, however, will not 

survive examination by a panel of this Board.  Compare SoR at 21-23 with Answer at 9.  Furthermore, the 

Assistant Secretary’s statement is arbitrary, ignoring prior binding precedent on how accrual operates and 
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invoking the Eland rule when Department precedent treats approval of an assignment as a novation of the 

lease between the government and the assignor.  To be clear, Devon does not argue that interpretations by 

the MMS in 1988 and 1989 are binding.  It argues instead that those interpretations honor the analysis in 

Continental Oil Co. and earlier precedents, while that of the Assistant Secretary does not. 

VI. BSEE’S ARGUMENT ABOUT THE ACCRUAL OF ROYALTY DOES NOT 
SUPPORT ITS POSITION 

BSEE argues that the scheme governing oil and gas royalties proves there is a difference between 

“accrued” and “due for performance.” It urges that a “lessee’s obligation to pay royalties on production 

from a lease accrues as soon as the production is saved, removed, or sold from the lease, but the actual 

requirement to pay those royalties does not come due until the end of the month following that production.” 

Answer at 17 (citing 30 C.F.R. § 1218.50).  There is plenty of authority—lease, regulation, and statute—

concerning when royalties are due.  Lease Sec. 2(a)(3); 30 C.F.R. § 1218.50(a) (2019); 30 U.S.C. 

§ 1724(c)(2) (“The right to enforce any royalty obligation for any given production month for a lease is 

fixed for purposes of this chapter on the last day of the calendar month following the month in which oil or 

gas is produced.”).  BSEE cites no authority on when the obligation to pay federal royalties “accrues.”  

Devon’s counsel remains aware of none.  However, if one were required to apply the label “accrued” to 

federal oil and gas royalties, then using conventional understandings of “accrued” the obligation would 

accrue when “the right to enforce” it “for any given production month … is fixed” at the end of the month 

after production.  30 U.S.C. § 1724(c)(2).  Royalties would “accrue” when payment became due.  There is 

nothing about royalties, therefore, that helps BSEE here.  If BSEE’s argument about the accrual of royalties 

were sound, one can be forgiven for wondering why it did not appear in the 1993 and 1997 preambles which 

BSEE so frequently cites. 

VII. ONRR MISSTATES THE STANDARD OF REVIEW 

Finally, it is telling BSEE urges the Board uphold its “exercise of its discretionary authority” under 

judicial standards of review for arbitrariness.  Answer at 2.  As BSEE explains it, “BSEE’s enforcement of 

decommissioning obligations that have accrued to current and former lessees is a matter within its 
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discretion.” Id.  This assertion hurts BSEE’s cause, however.  If BSEE has the discretion now to tag Devon 

with liability, then it also has the discretion not to.  If there is such discretion, then in 1991 the Regional 

Director, Pacific OCS Region, Dr. Lisle Reed exercised this discretion by not compelling Signal Hill’s 

assignors to accept liability for decommissioning the Lease.  BSEE’s invocation of its discretion here proves 

the introduction to this Reply:  MMS approved the assignment specifically aware the assignors would not 

be liable for decommissioning if later assignees failed to do it.  Dr. Reed had the delegated discretion to 

approve the assignment with that understanding.  That approval cannot be overturned now.  Viersen & 

Cochran, 134 IBLA at 166. 

But the Board is not bound to follow deferential review here.  Even if the Board were a court, it 

would not employ deference in reviewing this Order.  Deference is not given to agency interpretation that 

causes “unfair surprise” to regulated entities.  See Kisor v. Wilkie, 139 S.Ct. 2400, 2416-2418, 2421 (2019).  

Moreover, the IBLA (a body independent of BSEE ) has already heard this argument from BSEE’s 

predecessor, the Minerals Management Service, and held deference is inapposite.  “There is no principle or 

precedent that implies or indicates that the Board owes any deference to the Regional Director's legal 

views.”  Statoil Gulf of Mexico LLC, ExxonMobil Corp., 178 IBLA 244, 256 (2009) (emphasis added).  It 

is the IBLA that “decides finally for the Department appeals . . . from decisions rendered by Department 

officials,” 43 C.F.R. § 4.1(b)(2) (emphasis added), “as fully and finally as might the Secretary,” see id. 

§ 4.1 (emphasis added).  Moreover, “it is for this Board to interpret contract language, terms, and conditions, 

as we owe no deference to a bureau’s ‘technical determinations’ or ‘legal interpretations’ because it is our 

interpretation of the law, facts, and contract that is entitled to deference by the Federal Courts.” Taylor 

Energy Company LLC, 193 IBLA 167, 179 (2018) (emphasis added). 
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CONCLUSION 

For the reasons presented in Devon Statement of Reasons and this Reply, the Board should vacate 

the Order of Mr. Bruce H. Hesson dated November 6, 2020. 

 
Respectfully submitted this 30th day of September 2021. 

/s/ Poe Leggette  
L. Poe Leggette 
pleggette@bakerlaw.com 
Shanisha Y. Smith 
sysmith@bakerlaw.com 
BAKER & HOSTETLER LLP 
811 Main Street, Suite 1100 
Houston, Texas 77002 
Telephone:  (713) 751-1600 
 
Attorneys for Devon Energy Corporation 
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NOTICE OF RELATED CASES 
 

The Bureau of Safety and Environmental Enforcement (BSEE) submits this notice to 

inform the Interior Board of Land Appeals (Board) of the related nature of the above-captioned 

appeals. 

The material facts in all three appeals are substantially the same. The appellants in the 

three matters were all co-lessees of the same outer Continental Shelf (OCS) lease (Lease OCS-P 

0166 (Lease)) during the time period leading up to February 1991, when they all assigned their 

respective interests to Signal Hill Services, Inc. (Signal Hill). When Signal Hill defaulted on its 

obligations to decommission the wells and facilities on the Lease following its relinquishment, 

each Appellant received essentially identical orders to perform the decommissioning of the same 

wells and facilities based on their status as predecessor lessees during the same relevant period. 

Those identical orders, and the common circumstances underlying them, are the subject of these 

three separately-filed appeals. This is reflected in the fact that BSEE created a single 

administrative record for all three appeals.  

Moreover, as evidenced by the statements of reasons and answers filed with the Board, 

the legal issues presented for the Board’s resolution are largely identical, common to or adopted 
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across the parties’ briefs, and otherwise fundamentally overlapping and intertwined. The 

overarching legal question is whether appellants possess liability for the ordered 

decommissioning pursuant to the controlling law, regulations, and lease terms as applied to the 

common factual circumstances. That legal question, and any relevant subsidiary questions, apply 

in the same manner across all three appeals, and appellants have identified no pertinent legal 

distinctions between their circumstances material to the resolution of their respective appeals. 

BSEE’s legal position and basis for asserting such liability is identical as to all three appellants. 

While each appellant supplements the commonly-shared foundational legal arguments with 

points of individual variation or emphasis, their legal arguments are built predominantly on 

shared core theories disputing their accrual of the relevant obligations as prior lessees of the 

Lease, or the ability of BSEE to enforce those obligations. 

Accordingly, BSEE provides this notice to the Board to bring to its attention the 

common, intertwined, and complementary nature of the factual and legal issues presented for 

resolution across these three appeals. BSEE respectfully recommends that the Board consider 

certain docket management actions to ensure the most efficient use of administrative resources 

and consistency in its adjudication of these common issues, including but not limited to 

assignment of the three matters to a common Panel of Administrative Judges and coordinated 

consideration of (and potential decision-making on) the three matters. While we are not moving 

for the Board to consolidate these appeals, BSEE would have no objection to the Board deciding 

to consolidate these appeals for administrative purposes sua sponte based on a recognition that 

“the facts or legal issues in [the three] appeals pending before the Board are the same or similar” 

pursuant to 43 C.F.R. § 4.404. Counsel for appellants, however, have informed us that they 

object to consolidation. 



3 

Date:  October 22, 2021   Respectfully submitted, 

 

 

            
Eric Andreas 
Office of the Solicitor 
U.S. Department of the Interior 
1849 C Street, N.W., MS 5358 
Washington, D.C. 20240 
(202) 208-7310 (phone) 
(202) 208-2225 (fax) 

Counsel for BSEE   
 



4 

CERTIFICATE OF SERVICE 

 I certify that on October 22, 2021, the foregoing Notice of Related Cases was served 

upon Appellants, as agreed to between the parties pursuant to 43 C.F.R. § 4.401(c)(4)(ii)(D), by 

emailing copies to: 

 
    L. Poe Leggette 
    pleggette@bakerlaw.com 
    Shanisha Y. Smith 
    sysmith@bakerlaw.com 
    Baker & Hostetler LLP  
    811 Main Street, Suite 1100 
    Houston, Texas 77002 
        
    Attorney for Devon Energy Corporation 
 
    Tim Engel 
    King & Spalding LLP 
    1700 Pennsylvania Avenue, NW 
    Washington, DC 20006 
    Email: tengel@kslaw.com 
    Adam Gray 
    King & Spalding LLP 
    500 W. 2nd Street, Suite 1800 
    Austin, Texas 78701 
    Email: agray@kslaw.com 
 
    Attorneys for ConocoPhillips Company 
     
    Jana Grauberger 
    Elizabeth Byrne 
    Liskow & Lewis 
    1001 Fannin Street, Suite 1800 
    Houston, Texas 77002 
    Email: jlgrauberger@liskow.com 
     embyrne@liskow.com 
 
    Stephen Wiegand 
    Liskow & Lewis 
    701 Poydras Street, Suite 5000 
    New Orleans, Louisiana 70139 
    Email: swwiegand@liskow.com 
  

mailto:tengel@kslaw.com
mailto:agray@kslaw.com
mailto:jlgrouberger@liskow.com
mailto:embyrne@liskow.com
mailto:swwiegand@liskow.com


5 

    Attorneys for OXY U.S.A. Inc. 
 
 I further certify that on October 22, 2021, a true copy of the Notice of Related Cases was 

emailed to ibla@oha.doi.gov for filing, pursuant to the Board’s March 24, 2020, Order regarding 

filing of any and all pleadings by email in response to the COVID-19 pandemic. 

 
 
 

 
    ____________________ 
    Eric Andreas 

 

mailto:ibla@oha.doi.gov

	IBLA 2021-0132 SOR w Exhibits.pdf
	2021-132 SOR.pdf
	Devon Exhibit 1_Redacted.pdf
	Devon Exhibit 2_Redacted.pdf
	Devon Exhibit 3_Redacted.pdf
	Devon Exhibit 4_Redacted.pdf
	Devon Exhibit 5_Redacted.pdf
	Devon Exhibit 6.pdf
	Devon Exhibit 7.pdf
	Devon Exhibit 8.pdf
	Devon Exhibit 9.pdf
	Devon Exhibit 10.pdf
	Untitled
	UNITED STATES DEPARTMENT OF THE INTERIOR MINERALS MANAGEMENT SERVICE 
	NOTICE TO LESSEES AND OPERATORS OF FEDERAL OIL AND GAS LEASES IN THE OUTER CONTINENTAL SHELF 
	Liability of Assignors, Assignees, and Colessees for Plugging of Wells and Removal of Property on Termination of an Outer Continental Shelf Oil and Gas Lease 


	Devon Exhibit 11.pdf
	Devon Exhibit 12.pdf

	IBLA 2021-0132 Answer.pdf
	UNITED STATES DEPARTMENT OF THE INTERIOR OFFICE OF HEARINGS AND APPEALS INTERIOR BOARD OF LAND APPEALS
	I. BACKGROUND
	II. STANDARD OF REVIEW
	III. ARGUMENT
	A. Devon’s predecessor accrued the obligation to decommission prior to assignment of its lease interests.
	subpart G of part 250 are followed. The assignor continues to be jointly liable for the performance of these obligations with respect to wells or structures in existence and not plugged or removed at the time of the assignment.
	B. Devon fails to provide relevant support for its theory regarding when decommissioning obligations accrue.
	C. Devon possesses an independent regulatory obligation to decommission that is not subject to common law contract defenses.
	D. Devon’s arguments regarding the inapplicability of the post-1997 regulations are a strawman, and to the extent relevant are incorrect.

	IV. CONCLUSION

	IBLA 2021-0132 Reply.pdf
	IBLA 2021-132_137_138 Notice of Related Cases.pdf
	Blank Page
	Blank Page
	Blank Page



