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Dan

Here are the high priority assets and associated DM for each assets along with a cover sheet

explaining the categories and the overall DM process.

If you have questions, let me know.

Bert

- - - -

Herbert C. Frost, Ph.D.

Acting Deputy Director, Operations

National Park Service

202-208-3818 - Office
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Briefing Statement
 
Bureau:     NPS
Issue:      Deferred Maintenance (DM) of NPS’ High Priority Facility Assets 
Park/Program:  Park Planning Facilities and Lands 
Date:      Feb 27, 2017
 
Key Points

 The attached file details the High Priority (defined as Optimizer Band 1 and 2 assets)
NPS Facility Assets with the following columns:

Field Definition
Park Park unit acronym/name
Description Names/Describes the real property asset
State State abbreviation 
Asset Category Defines the General Asset Type
CRV Current Replacement Value (of the asset, in

current dollars)
DM (Deferred 

Maintenance) 
DM is maintenance of the assets that was not

performed when it should have been and is

delayed into the future. (The amounts

represent the cost to repair the deficiency and

do not represent the full project execution

costs.)

 

 The ~$8.3B total DM of these high priority assets are a subset of the NPS’ $11.3B total
DM as of Sep. 30, 2016.

 The file does not include NPS’ medium and lower priority assets (defined as optimizer
bands 3, 4 and 5).

 The DM amounts are based on the work orders in the NPS’ tracking system and do not
include all costs related to correcting the deficiencies and executing a complete project.

In order for these work orders to be completed, the individual work orders are bundled
together into projects, are prioritized and compete for funding, and are designed,

contracted, and constructed.  Depending on the size, scope and complexity of the project,
the process of entering work orders through completion and close out of the project could

take several months to several years.

Background
 At the end of each fiscal year, the National Park Service (NPS) Park Facility

Management Division takes a snapshot of maintenance data and generates final annual
DM statistics for its portfolio of more than 75,000 constructed assets.

 Due to the continuously changing nature of facilities data, only final, year-end data is
reported in response to information requests from the Department of the Interior, the

Office of Management and Budget, the media, Congress, and other requestors. The NPS
does not report "live" data and does not update reports on request. The statistics from the

previous fiscal year are reported as consistent numbers throughout the current fiscal year.
 At the end of FY2016 (Sep 30, 2016), the total DM servicewide was $11.3B.
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Optimizer Band (All) Optimizer Band (Multiple Items)

Park Asset Category Sum of DM Park Asset Category Sum of DM Optimizer Band (All)

ABLI All Others 413,425.94$                ABLI All Others 402,133.63$               

ABLI Buildings 3,549,460.45 $            ABLI Buildings 3,549,460.45 $            Park Sum of DM

ABLI Housing 1,865.15$                     ABLI Paved Roads 333,088.20$                ABLI 4,402,682.67$               

ABLI Paved Roads 353,130.33$                ABLI Trails 17,058.30 $                  ACAD 71,029,340.70$            

ABLI Trails 62,615.27 $                  ABLI Unpaved Roads - $                               ADAM 424,024.15$                  

ABLI Unpaved Roads 22,185.54 $                  ABLI Waste Water Systems - $                               AFBG 204.72$                           

ABLI Waste Water Systems - $                               ABLI Water Systems - $                               AGFO 2,217,976.08$               

ABLI Water Systems - $                               ABLI Total 4,301,740.58 $            AKRO -$                                  

ABLI Total 4,402,682.67 $            ACAD All Others 4,651,460.10 $            ALAG -$                                  

ACAD All Others 5,494,402.37 $            ACAD Buildings 8,592,811.39 $            ALFL 936,861.30$                  

ACAD Buildings 9,560,187.42 $            ACAD Campgrounds 184,021.51$                ALKA 106,307.50$                  

ACAD Campgrounds 199,079.58$                ACAD Housing 956,528.77$                ALPO 4,801,648.05$               

ACAD Housing 956,528.77$                ACAD Paved Roads 30,304,003.84$          AMIS 7,940,537.46$               

ACAD Paved Roads 31,112,958.84$          ACAD Trails 8,829,375.56 $            AMME 8,955,712.70$               

ACAD Trails 9,786,676.56 $            ACAD Unpaved Roads 9,768,379.48 $            ANCH 393,653.16$                  

ACAD Unpaved Roads 11,078,855.69$          ACAD Waste Water Systems 2,002,819.98 $            ANDE 12,128,537.42$            

ACAD Waste Water Systems 2,002,819.98 $            ACAD Water Systems 796,266.60$                ANIA 51,009.60$                     

ACAD Water Systems 837,831.49$                ACAD Total 66,085,667.22$          ANJO 1,607,939.62$               

ACAD Total 71,029,340.70 $          ADAM All Others 92,626.05 $                  ANTI 10,927,792.43$            

ADAM All Others 92,626.05 $                  ADAM Buildings 331,398.10$                APCO 2,029,036.44$               

ADAM Buildings 331,398.10$                ADAM Total 424,024.15$                APIS 8,069,484.46$               

ADAM Total 424,024.15 $                AFBG All Others - $                               APPA 19,112,586.64$            

AFBG All Others - $                               AFBG Buildings 204.72 $                        ARCH 24,678,597.64$            

AFBG Buildings 204.72 $                        AFBG Water Systems - $                               ARPO 3,427,107.27$               

AFBG Water Systems - $                               AFBG Total 204.72 $                        ASIS 15,092,156.31$            

AFBG Total 204.72 $                        AGFO All Others 153,652.77$                AZRU 6,421,748.93$               

AGFO All Others 153,652.77$                AGFO Buildings 91,759.52 $                  BADL 25,869,135.50$            

AGFO Buildings 91,759.52 $                  AGFO Housing 112,967.17$                BAND 23,104,181.63$            

AGFO Housing 112,967.17$                AGFO Paved Roads 1,859,596.62 $            BELA 855,545.47$                  

AGFO Paved Roads 1,859,596.62 $            AGFO Trails - $                               BEOL 839,258.11$                  

AGFO Trails - $                               AGFO Unpaved Roads - $                               BIBE 89,480,405.26$            

AGFO Unpaved Roads - $                               AGFO Waste Water Systems - $                               BICA 39,686,847.43$            

AGFO Waste Water Systems - $                               AGFO Water Systems - $                               BICY 12,462,056.81$            

AGFO Water Systems - $                               AGFO Total 2,217,976.08 $            BIHO 1,448,468.49$               

AGFO Total 2,217,976.08 $            AKRO All Others - $                               BISC 12,069,391.00$            

AKRO All Others - $                               AKRO Buildings - $                               BISO 29,555,337.39$            

AKRO Buildings - $                               AKRO Total - $                               BITH 4,553,046.93$               

AKRO Total - $                               ALFL All Others 16,821.92 $                  BLAC 870,638.46$                  

ALAG All Others - $                               ALFL Buildings 46,100.05 $                  BLCA 6,745,170.79$               

ALAG Buildings - $                               ALFL Paved Roads 608,274.50$                BLRI 500,569,911.56$          

ALAG Total - $                               ALFL Trails 25,000.00 $                  BLUE 60,247.16$                     

ALFL All Others 16,821.92 $                  ALFL Unpaved Roads 125,448.75$                BOAF 2,570,757.05$               

ALFL Buildings 46,100.05 $                  ALFL Waste Water Systems - $                               BOHA 29,206,890.02$            

ALFL Paved Roads 608,274.50$                ALFL Water Systems 8,236.02$                     BOST 106,603,602.49$          

ALFL Trails 25,000.00 $                  ALFL Total 829,881.24$                BOWA 1,354,650.61$               

ALFL Unpaved Roads 232,428.81$                ALKA Trails 106,307.50$                BRCA 27,478,962.82$            

ALFL Waste Water Systems - $                               ALKA Total 106,307.50$                BRVB 118,731.94$                  

ALFL Water Systems 8,236.02$                     ALPO All Others 506,740.00$                BUFF 10,544,214.92$            

ALFL Total 936,861.30 $                ALPO Buildings 2,542,250.03 $            BUIS 233,105.60$                  

ALKA Trails 106,307.50$                ALPO Housing - $                               CABR 5,320,996.12$               

ALKA Total 106,307.50 $                ALPO Trails 330,730.43$                CACH 18,433,367.24$            

ALPO All Others 833,037.11$                ALPO Waste Water Systems - $                               CACL 4,774,512.25$               

ALPO Buildings 2,542,250.03 $            ALPO Total 3,379,720.46 $            CACO 43,994,245.82$            

ALPO Housing - $                               AMIS All Others 205,743.53$                CAGR 2,471,052.56$               

ALPO Paved Roads 1,023,307.48 $            AMIS Buildings 1,325,571.57 $            CAHA 62,875,000.03$            

ALPO Trails 330,730.43$                AMIS Campgrounds 121,051.67$                CALO 24,241,854.55$            

ALPO Unpaved Roads 72,323.00 $                  AMIS Paved Roads 4,535,179.51 $            CANA 21,969,164.49$            

ALPO Waste Water Systems - $                               AMIS Trails 224,986.36$                CANY 45,179,990.50$            

ALPO Total 4,801,648.05 $            AMIS Unpaved Roads 199,374.03$                CARE 7,738,003.73$               

AMIS All Others 210,083.42$                AMIS Waste Water Systems 74,375.67 $                  CARI 3,746,615.52$               

AMIS Buildings 1,325,571.57 $            AMIS Water Systems 572,217.64$                CARL 7,922,829.81$               

AMIS Campgrounds 121,051.67$                AMIS Total 7,258,499.99 $            CASA 7,431,375.90$               

AMIS Paved Roads 5,095,699.35 $            AMME All Others 572,320.74$                CATO 10,941,439.56$            

AMIS Trails 239,847.61$                AMME Buildings 78,517.15 $                  CAVE 44,044,498.95$            

AMIS Unpaved Roads 301,690.53$                AMME Paved Roads 2,260,253.63 $            CAVO 3,917,147.30$               

AMIS Waste Water Systems 74,375.67 $                  AMME Trails 175,491.49$                CEBE 330,347.68$                  

AMIS Water Systems 572,217.64$                AMME Water Systems 24,158.24 $                  CEBR 3,051,986.16$               

AMIS Total 7,940,537.46 $            AMME Total 3,110,741.25 $            CECH 201,103.91$                  

AMME All Others 937,163.85$                ANCH Buildings 255,890.53$                CHAM 1,722,217.93$               

AMME Buildings 270,965.88$                ANCH Total 255,890.53$                CHAT 13,881,899.37$            

AMME Paved Roads 7,443,577.70 $            ANDE All Others 4,893,527.69 $            CHCH 26,516,334.11$            

AMME Trails 175,491.49$                ANDE Buildings 1,222,521.78 $            CHCU 17,000,857.63$            

AMME Unpaved Roads 104,355.54$                ANDE Paved Roads 5,453,674.69 $            CHIC 19,745,007.78$            

AMME Water Systems 24,158.24 $                  ANDE Trails 32,840.54 $                  CHIR 9,689,111.01$               

AMME Total 8,955,712.70 $            ANDE Waste Water Systems - $                               CHIS 13,453,019.38$            

ANCH All Others 137,762.63$                ANDE Water Systems - $                               CHOH 90,815,530.33$            

ANCH Buildings 255,890.53$                ANDE Total 11,602,564.70$          CHPI 1,149,395.24$               

ANCH Total 393,653.16 $                ANJO All Others 1,194,172.83 $            CHRI 5,560,312.02$               

ANDE All Others 4,927,622.53 $            ANJO Buildings 317,484.42$                CHSC 168,548.64$                  

ANDE Buildings 1,303,268.12 $            ANJO Paved Roads 79,585.61 $                  CHYO 1,966,615.73$               

ANDE Paved Roads 5,848,353.43 $            ANJO Total 1,591,242.86 $            CIRO 261,022.28$                  

ANDE Trails 32,840.54 $                  ANTI All Others 2,752,461.15 $            COLM 20,211,311.84$            

ANDE Unpaved Roads 16,452.80 $                  ANTI Buildings 3,639,199.94 $            COLO 135,560,777.21$          

ANDE Waste Water Systems - $                               ANTI Housing - $                               CONG 3,907,896.21$               

ANDE Water Systems - $                               ANTI Paved Roads 4,295,494.54 $            CORO 2,553,269.94$               

ANDE Total 12,128,537.42 $          ANTI Trails 39,646.16 $                  COWP 1,775,699.48$               

ANIA All Others 3,123.60$                     ANTI Unpaved Roads - $                               CRLA 85,318,818.13$            

ANIA Buildings 47,886.00 $                  ANTI Total 10,726,801.79$          CRMO 6,321,166.63$               

ANIA Total 51,009.60 $                  APCO All Others 26,024.07 $                  CUGA 14,796,377.96$            

ANJO All Others 1,194,172.83 $            APCO Buildings 860,417.23$                CUIS 9,024,151.05$               

ANJO Buildings 317,484.42$                APCO Housing 91,318.50 $                  CURE 12,062,541.51$            

ANJO Paved Roads 96,282.37 $                  APCO Paved Roads 803,438.15$                CUVA 44,387,747.34$            

ANJO Total 1,607,939.62 $            APCO Trails - $                               DAAV 1,540,958.43$               

ANTI All Others 2,752,461.15 $            APCO Unpaved Roads 47,454.07 $                  DEMO 176,043.00$                  

ANTI Buildings 3,639,199.94 $            APCO Waste Water Systems - $                               DENA 50,336,451.13$            

ANTI Housing - $                               APCO Total 1,828,652.02 $            DEPO 1,144,654.49$               

ANTI Paved Roads 4,485,685.18 $            APIS All Others 3,305,984.30 $            DESO 432,710.28$                  

ANTI Trails 39,646.16 $                  APIS Buildings 2,133,545.35 $            DETO 4,416,973.01$               

ANTI Unpaved Roads 10,800.00 $                  APIS Campgrounds 96,205.13 $                  DEVA 140,121,726.29$          

ANTI Total 10,927,792.43 $          APIS Housing 618,881.44$                DEWA 144,652,791.44$          

APCO All Others 36,024.07 $                  APIS Paved Roads 37,931.99 $                  DINO 47,129,878.74$            

APCO Buildings 897,561.63$                APIS Trails 577,350.63$                DRTO 58,828,779.16$            

APCO Housing 91,318.50 $                  APIS Unpaved Roads - $                               EBLA 5,209,372.23$               

APCO Paved Roads 956,678.18$                APIS Waste Water Systems 27,988.79 $                  EDAL 951,341.17$                  

APCO Trails - $                               APIS Water Systems 204,455.49$                EDIS 12,190,721.15$            

APCO Unpaved Roads 47,454.07 $                  APIS Total 7,002,343.12 $            EFMO 2,219,929.20$               

APCO Waste Water Systems - $                               APPA All Others 436,487.00$                EISE 6,893,181.91$               

APCO Total 2,029,036.44 $            APPA Buildings 141,740.00$                ELMA 1,385,408.95$               

APIS All Others 3,305,984.30 $            APPA Paved Roads 24,300.00 $                  ELMO 1,665,981.76$               

APIS Buildings 2,613,226.26 $            APPA Trails 14,197,097.09$          ELRO 16,986,389.97$            

APIS Campgrounds 97,205.13 $                  APPA Unpaved Roads 3,195,900.00 $            EUON 1,298,269.30$               

APIS Housing 1,017,316.91 $            APPA Total 17,995,524.09$          EVER 78,190,173.58$            

APIS Paved Roads 92,532.33 $                  ARCH All Others 333,300.68$                FAIR -$                                  

APIS Trails 645,278.21$                ARCH Buildings 773,134.72$                FEHA 4,368,835.33$               

APIS Unpaved Roads - $                               ARCH Campgrounds 51,001.43 $                  FIIS 16,114,807.85$            

APIS Waste Water Systems 27,988.79 $                  ARCH Housing 7,943.60$                     FILA 382,879.55$                  

APIS Water Systems 269,952.53$                ARCH Paved Roads 20,189,895.45$          FLAG -$                                  

APIS Total 8,069,484.46 $            ARCH Trails 1,178,198.53 $            FLFO 2,189,693.23$               

APPA All Others 436,487.00$                ARCH Unpaved Roads 1,311,290.75 $            FLNI 3,683,996.54$               

APPA Buildings 141,740.00$                ARCH Waste Water Systems 102,485.00$                FMHD -$                                  

APPA Campgrounds - $                               ARCH Water Systems 468,008.55$                FOBO 1,556,791.94$               

APPA Paved Roads 24,300.00 $                  ARCH Total 24,415,258.71$          FOBU 4,297,911.46$               

APPA Trails 15,272,149.04$          ARPO All Others 136,892.98$                FODA 2,313,989.59$               

APPA Unpaved Roads 3,237,910.60 $            ARPO Buildings 53,337.33 $                  FODO 4,221,843.82$               

APPA Water Systems - $                               ARPO Housing 18,974.66 $                  FOFR 2,408,090.62$               

APPA Total 19,112,586.64 $          ARPO Paved Roads 580,999.69$                FOLA 3,478,368.85$               

ARCH All Others 333,300.68$                ARPO Trails 130,506.56$                FOLS 2,220,540.96$               
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ARCH Buildings 773,134.72 $                ARPO Waste Water Systems 494,809.31$                FOMC 3,772,014.23$               

ARCH Campgrounds 51,001.43 $                  ARPO Water Systems 176,262.11$                FOMR 2,083,854.11$               

ARCH Housing 137,187.05 $                ARPO Total 1,591,782.64 $            FONE 6,459,954.97$               

ARCH Paved Roads 20,189,895.45 $          ASIS All Others 531,226.07$                FOPO 11,217,670.87$            

ARCH Trails 1,312,294.01 $            ASIS Buildings 1,614,994.33 $            FOPU 19,102,109.27$            

ARCH Unpaved Roads 1,311,290.75 $            ASIS Campgrounds 566,265.68$                FOSC 2,045,164.61$               

ARCH Waste Water Systems 102,485.00 $                ASIS Housing 160,134.71$                FOSM 2,107,860.68$               

ARCH Water Systems 468,008.55 $                ASIS Paved Roads 8,031,493.41 $            FOST 2,357,054.02$               

ARCH Total 24,678,597.64 $          ASIS Trails 377,505.01$                FOSU 11,743,993.07$            

ARPO All Others 1,934,576.91 $            ASIS Unpaved Roads 154,929.05$                FOTH 1,134,345.62$               

ARPO Buildings 55,661.56 $                  ASIS Waste Water Systems - $                               FOUN 403,940.85$                  

ARPO Housing 18,974.66 $                  ASIS Water Systems 431,248.24$                FOUS 1,564,227.22$               

ARPO Paved Roads 616,316.16 $                ASIS Total 11,867,796.50 $          FOVA 22,108,795.60$            

ARPO Trails 130,506.56 $                AZRU All Others 4,187,584.98 $            FRHI 3,366,708.02$               

ARPO Unpaved Roads - $                               AZRU Buildings 1,599,408.74 $            FRLA 2,821,016.17$               

ARPO Waste Water Systems 494,809.31 $                AZRU Paved Roads 406,249.76$                FRSP 11,665,680.47$            

ARPO Water Systems 176,262.11 $                AZRU Trails 15,298.40 $                  FRST 2,000.00$                       

ARPO Total 3,427,107.27 $            AZRU Waste Water Systems - $                               GAAR 832,622.57$                  

ASIS All Others 2,425,552.27 $            AZRU Water Systems 52,073.77 $                  GARI 2,704,847.22$               

ASIS Buildings 1,895,868.94 $            AZRU Total 6,260,615.65 $            GATE 811,843,568.88$          

ASIS Campgrounds 566,265.68 $                BADL All Others 2,309,582.45 $            GEGR 777,354.82$                  

ASIS Housing 160,134.71 $                BADL Buildings 1,226,765.22 $            GERO 5,393,522.49$               

ASIS Paved Roads 8,448,178.93 $            BADL Campgrounds 57,312.76 $                  GETT 51,347,993.73$            

ASIS Trails 377,505.01 $                BADL Housing 228,819.03$                GEWA 1,026,583.89$               

ASIS Unpaved Roads 787,402.53 $                BADL Paved Roads 19,860,143.50$          GICL 2,389,048.25$               

ASIS Waste Water Systems - $                               BADL Trails 85,112.46 $                  GLAC 148,262,903.24$          

ASIS Water Systems 431,248.24 $                BADL Unpaved Roads 1,338,447.16 $            GLBA 13,716,151.55$            

ASIS Total 15,092,156.31 $          BADL Waste Water Systems 317,743.85$                GLCA 114,247,290.62$          

AZRU All Others 4,298,543.97 $            BADL Water Systems 296,441.82$                GLDE 2,154,462.91$               

AZRU Buildings 1,599,408.74 $            BADL Total 25,720,368.25 $          GOGA 298,827,640.92$          

AZRU Paved Roads 407,870.07 $                BAND All Others 6,615,661.35 $            GOIS 29,863,997.23$            

AZRU Trails 15,561.44 $                  BAND Buildings 4,931,575.08 $            GOSP 1,029,515.95$               

AZRU Unpaved Roads 33,699.60 $                  BAND Campgrounds 24,525.80 $                  GRBA 16,945,076.24$            

AZRU Waste Water Systems 5,644.14 $                    BAND Housing 1,691,024.16 $            GRCA 353,354,523.82$          

AZRU Water Systems 61,020.97 $                  BAND Paved Roads 5,519,037.90 $            GRKO 3,834,773.36$               

AZRU Total 6,421,748.93 $            BAND Trails 2,694,000.62 $            GRON -$                                  

BADL All Others 2,387,564.91 $            BAND Unpaved Roads 146,002.50$                GRPO 1,334,072.74$               

BADL Buildings 1,275,989.89 $            BAND Waste Water Systems 139,821.87$                GRSA 8,868,083.68$               

BADL Campgrounds 57,312.76 $                  BAND Water Systems 437,365.68$                GRSM 211,192,042.02$          

BADL Housing 240,745.10 $                BAND Total 22,199,014.96 $          GRTE 190,800,484.47$          

BADL Paved Roads 19,860,143.50 $          BELA All Others 656.61 $                        GUCO 4,059,979.55$               

BADL Trails 85,112.46 $                  BELA Buildings 85,456.43 $                  GUIS 62,576,472.99$            

BADL Unpaved Roads 1,348,081.20 $            BELA Housing 242,479.82$                GUMO 5,503,664.41$               

BADL Waste Water Systems 317,743.85 $                BELA Trails - $                               GWCA 420,362.81$                  

BADL Water Systems 296,441.82 $                BELA Total 328,592.86 $                GWMP 488,106,069.98$          

BADL Total 25,869,135.50 $          BEOL All Others 568,115.90$                HAFC 10,150,323.49$            

BAND All Others 6,629,801.19 $            BEOL Buildings 119,314.59$                HAFE 8,215,463.21$               

BAND Buildings 4,931,575.08 $            BEOL Paved Roads 131,067.65$                HAFO 1,107,787.07$               

BAND Campgrounds 24,525.80 $                  BEOL Trails - $                               HAGR 342,295.00$                  

BAND Housing 1,970,319.21 $            BEOL Unpaved Roads - $                               HALE 22,384,766.31$            

BAND Paved Roads 5,942,410.79 $            BEOL Waste Water Systems 3,036.90$                     HAMP 3,855,810.27$               

BAND Trails 2,876,689.51 $            BEOL Water Systems 17,723.07 $                  HAVO 76,214,949.36$            

BAND Unpaved Roads 151,672.50 $                BEOL Total 839,258.11 $                HEHO 4,187,815.74$               

BAND Waste Water Systems 139,821.87 $                BIBE All Others 343,254.02$                HFJC -$                                  

BAND Water Systems 437,365.68 $                BIBE Buildings 2,780,789.93 $            HOAL 1,671,905.54$               

BAND Total 23,104,181.63 $          BIBE Campgrounds 813,441.65$                HOBE 4,184,486.04$               

BELA All Others 656.61 $                        BIBE Housing 1,266,001.88 $            HOCU 798,795.01$                  

BELA Buildings 85,456.43 $                  BIBE Paved Roads 73,211,817.48$          HOFR 8,458,386.76$               

BELA Housing 769,432.43 $                BIBE Trails 1,487,088.32 $            HOFU 7,526,855.05$               

BELA Trails - $                               BIBE Unpaved Roads 1,542,289.49 $            HOME 3,155,881.60$               

BELA Total 855,545.47 $                BIBE Waste Water Systems 2,516,662.07 $            HOSP 19,960,757.51$            

BEOL All Others 568,115.90 $                BIBE Water Systems 1,472,748.31 $            HOVE 2,902,114.17$               

BEOL Buildings 119,314.59 $                BIBE Total 85,434,093.15 $          HPTC 572,957.78$                  

BEOL Paved Roads 131,067.65 $                BICA All Others 3,093,570.57 $            HSTR 2,017,711.72$               

BEOL Trails - $                               BICA Buildings 1,528,746.98 $            HUTR 2,377,334.49$               

BEOL Unpaved Roads - $                               BICA Campgrounds 270,551.54$                IATR 103,548.01$                  

BEOL Waste Water Systems 3,036.90 $                    BICA Housing 5,647.83$                     INDE 49,907,378.88$            

BEOL Water Systems 17,723.07 $                  BICA Paved Roads 31,999,238.07$          INDU 25,394,949.83$            

BEOL Total 839,258.11 $                BICA Trails 30,384.01 $                  ISRO 14,877,294.24$            

BIBE All Others 381,521.10 $                BICA Unpaved Roads 109,800.60$                JAGA 752,023.22$                  

BIBE Buildings 2,967,875.28 $            BICA Waste Water Systems 467,913.43$                JAZZ 1,222,482.18$               

BIBE Campgrounds 813,441.65 $                BICA Water Systems 372,116.40$                JECA 3,920,229.46$               

BIBE Housing 1,373,906.91 $            BICA Total 37,877,969.43 $          JEFF 25,846,163.66$            

BIBE Paved Roads 76,453,979.03 $          BICY All Others 394,463.74$                JELA 6,362,776.42$               

BIBE Trails 1,487,088.32 $            BICY Buildings 1,766,405.76 $            JICA 5,900,385.53$               

BIBE Unpaved Roads 2,013,182.59 $            BICY Campgrounds 42,561.76 $                  JODA 1,565,382.59$               

BIBE Waste Water Systems 2,516,662.07 $            BICY Housing 103,364.03$                JODR 11,063,595.37$            

BIBE Water Systems 1,472,748.31 $            BICY Paved Roads 3,007,033.21 $            JOFI 326,881.63$                  

BIBE Total 89,480,405.26 $          BICY Trails 6,337,602.40 $            JOFL 7,914,783.80$               

BICA All Others 3,365,614.33 $            BICY Unpaved Roads 176,057.09$                JOMU 2,070,405.49$               

BICA Buildings 1,933,139.53 $            BICY Waste Water Systems 119,804.75$                JOTR 35,494,526.33$            

BICA Campgrounds 270,551.54 $                BICY Water Systems 468,330.38$                JUBA -$                                  

BICA Housing 6,497.64 $                    BICY Total 12,415,623.12 $          KAHO 1,005,968.55$               

BICA Paved Roads 32,213,660.19 $          BIHO All Others 114,735.96$                KALA 25,189,031.42$            

BICA Trails 30,384.01 $                  BIHO Buildings 112,144.45$                KATM 9,292,783.94$               

BICA Unpaved Roads 1,026,970.36 $            BIHO Housing 185,567.74$                KEFJ 2,445,318.88$               

BICA Waste Water Systems 467,913.43 $                BIHO Paved Roads 411,801.09$                KEMO 8,276,071.83$               

BICA Water Systems 372,116.40 $                BIHO Trails 105,325.40$                KEWE 6,809,249.89$               

BICA Total 39,686,847.43 $          BIHO Unpaved Roads - $                               KIMO 4,863,086.00$               

BICY All Others 400,537.56 $                BIHO Waste Water Systems 504,147.00$                KLGO 4,975,511.86$               

BICY Buildings 1,785,263.07 $            BIHO Water Systems 14,746.85 $                  KLSE 71,391.00$                     

BICY Campgrounds 42,561.76 $                  BIHO Total 1,448,468.49 $            KNRI 817,143.69$                  

BICY Housing 103,364.03 $                BISC All Others 2,838,034.33 $            LABE 28,900,247.63$            

BICY Paved Roads 3,027,909.91 $            BISC Buildings 1,839,899.78 $            LACL 2,100,013.48$               

BICY Trails 6,337,602.40 $            BISC Campgrounds 43,140.50 $                  LAKE 193,319,247.53$          

BICY Unpaved Roads 176,057.09 $                BISC Housing 24,928.80 $                  LAMR 12,916,231.81$            

BICY Waste Water Systems 120,430.61 $                BISC Paved Roads 2,020,868.89 $            LARO 29,347,809.09$            

BICY Water Systems 468,330.38 $                BISC Trails 279,399.41$                LAVO 21,446,177.99$            

BICY Total 12,462,056.81 $          BISC Unpaved Roads - $                               LECL 277,943.69$                  

BIHO All Others 114,735.96 $                BISC Waste Water Systems - $                               LEWI 2,515,095.73$               

BIHO Buildings 112,144.45 $                BISC Water Systems 283,796.86$                LIBI 9,536,847.20$               

BIHO Housing 185,567.74 $                BISC Total 7,330,068.57 $            LIBO 1,812,218.35$               

BIHO Paved Roads 411,801.09 $                BISO All Others 2,072,688.46 $            LIHO 7,297,103.89$               

BIHO Trails 105,325.40 $                BISO Buildings 2,873,317.66 $            LIRI 1,603,667.66$               

BIHO Unpaved Roads - $                               BISO Campgrounds 531,581.65$                LOEA 2,222,036.16$               

BIHO Waste Water Systems 504,147.00 $                BISO Housing 180,159.95$                LONG 1,612,544.31$               

BIHO Water Systems 14,746.85 $                  BISO Paved Roads 12,975,569.10$          LOWE 14,950,302.82$            

BIHO Total 1,448,468.49 $            BISO Trails 3,168,173.67 $            LYJO 7,014,308.71$               

BISC All Others 2,995,363.54 $            BISO Unpaved Roads 4,403,173.68 $            MABI 3,187,824.13$               

BISC Buildings 6,192,654.91 $            BISO Waste Water Systems 1,256,136.54 $            MACA 94,505,148.76$            

BISC Campgrounds 82,949.77 $                  BISO Water Systems 387,541.30$                MALU 13,180,727.88$            

BISC Housing 128,294.65 $                BISO Total 27,848,342.01 $          MANA 4,782,494.91$               

BISC Paved Roads 2,094,440.63 $            BITH All Others 1,751,584.06 $            MANZ 6,272,653.01$               

BISC Trails 291,890.64 $                BITH Buildings 346,305.25$                MASI -$                                  

BISC Unpaved Roads - $                               BITH Housing 70,485.91 $                  MAVA 2,669,099.58$               

BISC Waste Water Systems - $                               BITH Paved Roads 150,951.92$                MAWA 474,563.14$                  

BISC Water Systems 283,796.86 $                BITH Trails 1,440,388.41 $            MEVE 65,733,321.27$            

BISC Total 12,069,391.00 $          BITH Unpaved Roads 22,831.36 $                  MIIN 4,237,105.99$               

BISO All Others 2,120,250.41 $            BITH Waste Water Systems 261,614.54$                MIMA 10,742,845.85$            

BISO Buildings 2,900,908.13 $            BITH Water Systems 36,145.29 $                  MIMI 1,315,135.32$               

BISO Campgrounds 531,581.65 $                BITH Total 4,080,306.75 $            MISS 1,057,355.47$               

BISO Housing 180,159.95 $                BLCA All Others 431,904.24$                MNRR 436,395.71$                  

BISO Paved Roads 12,975,569.10 $          BLCA Buildings 178,562.64$                MOCA 4,634,376.97$               

BISO Trails 3,425,900.36 $            BLCA Campgrounds 45,482.73 $                  MOCR 2,865,728.29$               

BISO Unpaved Roads 5,777,289.94 $            BLCA Housing 222,095.69$                MOJA 113,817,485.36$          

BISO Waste Water Systems 1,256,136.54 $            BLCA Paved Roads 5,220,904.65 $            MONO 4,307,847.79$               

BISO Water Systems 387,541.30 $                BLCA Trails 437,254.28$                MORA 152,128,455.18$          

BISO Total 29,555,337.39 $          BLCA Unpaved Roads 168,519.33$                MORR 8,342,567.72$               

BITH All Others 1,751,584.06 $            BLCA Waste Water Systems - $                               MORU 15,619,343.87$            

BITH Buildings 589,789.46 $                BLCA Water Systems 38,591.31 $                  MUWO 15,112,256.66$            
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BITH Housing 70,485.91$                  BLCA Total 6,743,314.87 $            NABR 10,498,348.12$            

BITH Paved Roads 175,178.74$               BLRI All Others 10,077,921.09$          NACE 239,657,075.60$          

BITH Trails 1,460,390.31$            BLRI Buildings 11,703,476.05$          NAMA 712,412,305.42$          

BITH Unpaved Roads 207,858.61$               BLRI Campgrounds 3,168,532.48 $            NATC 2,258,817.56$               

BITH Waste Water Systems 261,614.54$               BLRI Housing 2,600,563.25 $            NATR 362,567,836.72$          

BITH Water Systems 36,145.29$                  BLRI Paved Roads 450,018,733.03$        NAVA 2,348,378.90$               

BITH Total 4,553,046.93$            BLRI Trails 3,268,363.19 $            NCRO 16,016,205.00$            

BLAC All Others 870,638.46$               BLRI Unpaved Roads 464,012.52$                NEBE 647,770.61$                  

BLAC Buildings -$                               BLRI Waste Water Systems 1,888,622.69 $            NEJE -$                                  

BLAC Total 870,638.46$                BLRI Water Systems 2,570,856.62 $            NEPE 2,752,879.88$               

BLCA All Others 431,904.24 $                BLRI Total 485,761,080.92 $       NERI 22,295,247.76$            

BLCA Buildings 180,418.56 $                BLUE All Others 33,000.00 $                  NERO 256,570.29$                  

BLCA Campgrounds 45,482.73 $                  BLUE Buildings - $                               NICO 1,236,670.74$               

BLCA Housing 222,095.69 $                BLUE Trails 27,247.16 $                  NIOB 42,589.40$                     

BLCA Paved Roads 5,220,904.65 $            BLUE Unpaved Roads - $                               NISI 5,211,260.51$               

BLCA Trails 437,254.28 $                BLUE Total 60,247.16 $                  NOCA 26,273,465.56$            

BLCA Unpaved Roads 168,519.33 $                BOAF All Others 1,413,691.05 $            NPSA 819,076.83$                  

BLCA Waste Water Systems - $                               BOAF Buildings - $                               OBRI 584,450.75$                  

BLCA Water Systems 38,591.31 $                  BOAF Trails 1,157,066.00 $            OCJO -$                                  

BLCA Total 6,745,170.79 $            BOAF Total 2,570,757.05 $            OCMU 6,988,005.78$               

BLRI All Others 11,509,964.10 $          BOHA All Others 18,001,775.71$          OLYM 152,227,793.52$          

BLRI Buildings 21,280,048.34 $          BOHA Buildings 3,338,137.72 $            ORCA 15,435,774.61$            

BLRI Campgrounds 3,168,532.48 $            BOHA Paved Roads - $                               ORPI 9,181,469.26$               

BLRI Housing 3,023,769.76 $            BOHA Trails 1,643,971.10 $            OSTB 3,121,993.45$               

BLRI Paved Roads 452,011,555.22 $       BOHA Waste Water Systems - $                               OZAR 46,545,311.89$            

BLRI Trails 4,184,689.46 $            BOHA Water Systems - $                               PAAL 858,284.73$                  

BLRI Unpaved Roads 521,821.37 $                BOHA Total 22,983,884.53 $          PAGR -$                                  

BLRI Waste Water Systems 2,298,674.20 $            BOST All Others 28,302,081.79$          PAIS 14,785,071.88$            

BLRI Water Systems 2,570,856.62 $            BOST Buildings 40,270,301.35$          PARA 10,887,903.94$            

BLRI Total 500,569,911.56$        BOST Housing 8,730,415.44 $            PECO 6,905,508.60$               

BLUE All Others 33,000.00 $                  BOST Trails - $                               PEFO 46,888,756.21$            

BLUE Buildings - $                               BOST Waste Water Systems 1,252,228.00 $            PERI 4,636,577.27$               

BLUE Trails 27,247.16 $                  BOST Water Systems 752,586.86$                PETE 11,148,136.92$            

BLUE Unpaved Roads - $                               BOST Total 79,307,613.44 $          PETR 2,250,208.04$               

BLUE Total 60,247.16 $                  BOWA All Others 451,480.73$                PEVI 28,882,551.31$            

BOAF All Others 1,413,691.05 $            BOWA Buildings 66,990.50 $                  PINN 9,815,737.47$               

BOAF Buildings - $                               BOWA Paved Roads 386,284.11$                PIPE 1,217,047.42$               

BOAF Trails 1,157,066.00 $            BOWA Trails 390,929.98$                PIRO 6,756,103.40$               

BOAF Total 2,570,757.05 $            BOWA Unpaved Roads - $                               PISP 1,441,534.54$               

BOHA All Others 18,849,294.23 $          BOWA Waste Water Systems - $                               POCH 500.00$                           

BOHA Buildings 8,456,769.78 $            BOWA Water Systems 22,500.00 $                  PORE 99,828,585.87$            

BOHA Campgrounds - $                               BOWA Total 1,318,185.32 $            PRES 28,133,240.63$            

BOHA Paved Roads - $                               BRCA All Others 1,233,750.19 $            PRWI 19,825,665.71$            

BOHA Trails 1,643,971.10 $            BRCA Buildings 6,389,079.91 $            PUHE 1,223,258.89$               

BOHA Waste Water Systems 26,465.28 $                  BRCA Campgrounds 1,060,340.60 $            PUHO 2,471,932.68$               

BOHA Water Systems 230,389.63 $                BRCA Housing 1,042,454.72 $            PULL 10,140,327.29$            

BOHA Total 29,206,890.02$          BRCA Paved Roads 13,928,126.72$          RABR 2,833,860.78$               

BOST All Others 31,049,550.29 $          BRCA Trails 1,468,809.31 $            REDW 28,144,419.35$            

BOST Buildings 61,960,494.30 $          BRCA Unpaved Roads - $                               RICH 6,260,085.04$               

BOST Housing 8,730,415.44 $            BRCA Waste Water Systems 556,542.00$                RIRA 814,632.30$                  

BOST Paved Roads 2,858,088.70 $            BRCA Water Systems 654,579.99$                ROCR 52,759,315.34$            

BOST Trails 238.90 $                        BRCA Total 26,333,683.44 $          ROMO 75,073,266.11$            

BOST Waste Water Systems 1,252,228.00 $            BRVB All Others - $                               RORI -$                                  

BOST Water Systems 752,586.86 $                BRVB Buildings 94,672.23 $                  ROWI 527,513.22$                  

BOST Total 106,603,602.49$        BRVB Unpaved Roads - $                               RUCA 445,559.26$                  

BOWA All Others 451,480.73 $                BRVB Total 94,672.23 $                  SAAN 8,938,596.92$               

BOWA Buildings 67,520.80 $                  BUFF All Others 686,230.91$                SACN 1,382,818.57$               

BOWA Paved Roads 422,219.10 $                BUFF Buildings 630,249.01$                SACR 929,631.50$                  

BOWA Trails 390,929.98 $                BUFF Campgrounds 888,228.35$                SAFR 89,998,347.85$            

BOWA Unpaved Roads - $                               BUFF Housing 107,556.35$                SAGA 5,285,427.58$               

BOWA Waste Water Systems - $                               BUFF Paved Roads 4,928,240.12 $            SAGU 21,677,274.87$            

BOWA Water Systems 22,500.00 $                  BUFF Trails 206,397.64$                SAHI 8,444,960.11$               

BOWA Total 1,354,650.61 $            BUFF Unpaved Roads 570,775.33$                SAIR 2,665,008.71$               

BRCA All Others 1,233,750.19 $            BUFF Waste Water Systems 1,106,459.26 $            SAJH 4,209,295.09$               

BRCA Buildings 6,389,079.91 $            BUFF Water Systems 383,311.76$                SAJU 18,478,820.02$            

BRCA Campgrounds 1,060,340.60 $            BUFF Total 9,507,448.73 $            SAMA 4,996,239.98$               

BRCA Housing 1,042,454.72 $            BUIS All Others 219,143.20$                SAMO 11,149,380.09$            

BRCA Paved Roads 15,058,469.27 $          BUIS Buildings 7,500.00$                     SAND 502,813.90$                  

BRCA Trails 1,483,746.14 $            BUIS Trails 6,462.40$                     SAPA 797,832.60$                  

BRCA Unpaved Roads - $                               BUIS Total 233,105.60 $                SAPU 1,524,926.90$               

BRCA Waste Water Systems 556,542.00 $                CABR All Others 342,977.64$                SARA 18,737,389.27$            

BRCA Water Systems 654,579.99 $                CABR Buildings 470,374.67$                SARI 1,957,191.97$               

BRCA Total 27,478,962.82$          CABR Paved Roads 2,748,823.52 $            SCBL 1,703,722.51$               

BRVB All Others - $                               CABR Trails 49,283.17 $                  SEAC 70,000.00$                     

BRVB Buildings 94,672.23 $                  CABR Waste Water Systems - $                               SEKI 145,379,039.05$          

BRVB Paved Roads 24,059.71 $                  CABR Total 3,611,459.00 $            SEMO 3,873,598.66$               

BRVB Unpaved Roads - $                               CACH All Others 816,662.28$                SHEN 75,679,764.19$            

BRVB Total 118,731.94$                CACH Buildings 361,869.01$                SHIL 9,109,449.05$               

BUFF All Others 717,155.66 $                CACH Campgrounds 188,724.02$                SITK 3,676,040.08$               

BUFF Buildings 1,449,463.65 $            CACH Housing 132,425.75$                SLBE 17,184,839.19$            

BUFF Campgrounds 888,228.35 $                CACH Paved Roads 15,930,223.38$          SOAR -$                                  

BUFF Housing 117,598.03 $                CACH Trails 421,271.96$                SPAR 10,947,622.85$            

BUFF Paved Roads 4,974,027.03 $            CACH Unpaved Roads 132,563.13$                STEA 33,805,313.97$            

BUFF Trails 320,002.89 $                CACH Waste Water Systems 116,189.33$                STLI 161,244,248.70$          

BUFF Unpaved Roads 587,968.28 $                CACH Water Systems 12,300.00 $                  STMA 378,805.20$                  

BUFF Waste Water Systems 1,106,459.26 $            CACH Total 18,112,228.86 $          STRI 3,248,148.88$               

BUFF Water Systems 383,311.76 $                CACL All Others 4,701,712.25 $            STSP 265,684.26$                  

BUFF Total 10,544,214.92$          CACL Buildings 72,800.00 $                  SUCR 15,310,676.79$            

BUIS All Others 219,143.20 $                CACL Total 4,774,512.25 $            TAPR 4,154,033.83$               

BUIS Buildings 7,500.00 $                    CACO All Others 4,017,423.35 $            THKO 38,345.00$                     

BUIS Trails 6,462.40 $                    CACO Buildings 5,298,251.85 $            THRB 8,164,573.53$               

BUIS Total 233,105.60$                CACO Housing 825,048.08$                THRI 1,168,425.92$               

CABR All Others 353,212.26 $                CACO Paved Roads 27,410,024.52$          THRO 52,270,276.84$            

CABR Buildings 505,338.79 $                CACO Trails 2,399,335.57 $            THST 22,436.88$                     

CABR Paved Roads 3,836,612.90 $            CACO Waste Water Systems - $                               TICA 2,196,326.47$               

CABR Trails 625,832.17 $                CACO Water Systems 49,876.03 $                  TIMU 4,251,367.01$               

CABR Waste Water Systems - $                               CACO Total 39,999,959.40 $          TONT 1,180,895.11$               

CABR Total 5,320,996.12 $            CAGR All Others 679,536.42$                TUAI 1,579,646.26$               

CACH All Others 816,662.28 $                CAGR Buildings 837,472.13$                TUIN 3,181,878.78$               

CACH Buildings 361,869.01 $                CAGR Campgrounds 2,465.00$                     TULE 1,171,852.59$               

CACH Campgrounds 188,724.02 $                CAGR Paved Roads 773,463.34$                TUMA 1,345,687.46$               

CACH Housing 132,425.75 $                CAGR Unpaved Roads 26,661.69 $                  TUZI 5,181,209.98$               

CACH Paved Roads 16,251,361.76 $          CAGR Waste Water Systems 7,158.78$                     ULSG 350,700.83$                  

CACH Trails 421,271.96 $                CAGR Water Systems - $                               UPDE 3,340,697.59$               

CACH Unpaved Roads 132,563.13 $                CAGR Total 2,326,757.36 $            VAFO 39,515,282.06$            

CACH Waste Water Systems 116,189.33 $                CAHA All Others 7,669,586.94 $            VALL 473,125.78$                  

CACH Water Systems 12,300.00 $                  CAHA Buildings 25,041,986.48$          VALR 10,065,598.34$            

CACH Total 18,433,367.24$          CAHA Campgrounds 675,654.00$                VAMA 26,970,937.15$            

CACL All Others 4,701,712.25 $            CAHA Housing 220,142.98$                VICK 23,501,005.94$            

CACL Buildings 72,800.00 $                  CAHA Paved Roads 17,482,502.30$          VIIS 16,817,535.62$            

CACL Total 4,774,512.25 $            CAHA Trails 641,533.33$                VOYA 17,341,696.23$            

CACO All Others 4,017,423.35 $            CAHA Unpaved Roads 2,704,434.13 $            WABA 196,027.02$                  

CACO Buildings 5,879,151.62 $            CAHA Waste Water Systems 1,071,335.37 $            WACA 6,664,456.08$               

CACO Campgrounds - $                               CAHA Water Systems 1,908,311.50 $            WACC -$                                  

CACO Housing 825,048.08 $                CAHA Total 57,415,487.02 $          WACO -$                                  

CACO Paved Roads 29,842,097.84 $          CALO All Others 5,293,848.39 $            WAPA 6,416,411.66$               

CACO Trails 2,399,335.57 $            CALO Buildings 10,207,915.70$          WEAR 269,034.95$                  

CACO Unpaved Roads 981,313.33 $                CALO Housing 4,488,582.66 $            WEFA 3,039,162.46$               

CACO Waste Water Systems - $                               CALO Paved Roads 617,073.35$                WHHO 30,104,657.16$            

CACO Water Systems 49,876.03 $                  CALO Trails 201,075.00$                WHIS 38,159,933.22$            

CACO Total 43,994,245.82$          CALO Unpaved Roads 556,309.73$                WHMI 2,505,502.78$               

CAGR All Others 679,536.42 $                CALO Waste Water Systems 72,000.00 $                  WHSA 1,862,954.67$               

CAGR Buildings 889,486.74 $                CALO Water Systems 606.54 $                        WICA 16,385,254.49$            

CAGR Campgrounds 2,465.00 $                    CALO Total 21,437,411.37 $          WICL 263,307.67$                  

CAGR Housing 24,565.91 $                  CANA All Others 137,593.27$                WICR 6,964,449.59$               

CAGR Paved Roads 816,765.34 $                CANA Buildings 1,841,418.67 $            WIHO 950,543.02$                  

CAGR Trails 24,412.68 $                  CANA Paved Roads 18,232,395.56$          WORI 1,425,708.31$               

CAGR Unpaved Roads 26,661.69 $                  CANA Trails 32,523.12 $                  WOTR 27,244,282.00$            

CAGR Waste Water Systems 7,158.78 $                    CANA Unpaved Roads 6,431.98$                     WRST 19,271,905.74$            

CAGR Water Systems - $                               CANA Waste Water Systems - $                               WUPA 13,697,368.00$            
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CAGR Total 2,471,052.56 $            CANA Water Systems - $                               YELL 663,268,388.59$          

CAHA All Others 7,826,022.04 $            CANA Total 20,250,362.60$          YOSE 555,086,178.99$          

CAHA Buildings 25,593,060.98$          CANY All Others 1,849,108.25 $            YUCH 782,512.99$                  

CAHA Campgrounds 786,688.90$                CANY Buildings 1,281,331.56 $            YUHO 124,730.74$                  

CAHA Housing 3,381,113.47 $            CANY Campgrounds 324,427.96$                ZION 70,044,814.77$            

CAHA Paved Roads 17,757,948.79$          CANY Housing 772,211.52$                (blank)

CAHA Trails 645,884.86$                CANY Paved Roads 36,925,129.89$          Grand Total 11,331,597,849.04$    

CAHA Unpaved Roads 2,704,434.13 $            CANY Trails 1,510,146.76$            

CAHA Waste Water Systems 1,261,335.37 $            CANY Unpaved Roads 2,036,568.15$            

CAHA Water Systems 2,918,511.50 $            CANY Waste Water Systems 210,111.56$               

CAHA Total 62,875,000.03$          CANY Water Systems 152,189.33$               

CALO All Others 6,303,568.39 $            CANY Total 45,061,224.98$         

CALO Buildings 12,002,638.88 $          CARE All Others 959,522.76$               

CALO Housing 4,488,582.66 $            CARE Buildings 544,471.17$               

CALO Paved Roads 617,073.35 $                CARE Campgrounds 90,344.50$                  

CALO Trails 201,075.00 $                CARE Housing 435,271.90$               

CALO Unpaved Roads 556,309.73 $                CARE Paved Roads 4,191,746.99$            

CALO Waste Water Systems 72,000.00 $                  CARE Trails 387,964.99$               

CALO Water Systems 606.54 $                        CARE Unpaved Roads 224,218.13$               

CALO Total 24,241,854.55$          CARE Waste Water Systems 386,151.93$               

CANA All Others 237,673.88 $                CARE Water Systems 384,193.94$               

CANA Buildings 2,009,213.86 $            CARE Total 7,603,886.30$            

CANA Campgrounds - $                               CARI All Others 783,611.83$               

CANA Paved Roads 19,675,421.65 $          CARI Buildings 2,250,225.93$            

CANA Trails 32,523.12 $                  CARI Trails 169,861.72$               

CANA Unpaved Roads 14,331.98 $                  CARI Unpaved Roads 242,436.54$               

CANA Waste Water Systems - $                               CARI Waste Water Systems -$                               

CANA Water Systems - $                               CARI Water Systems -$                               

CANA Total 21,969,164.49$          CARI Total 3,446,136.02$            

CANY All Others 1,849,108.25 $            CARL All Others 5,078,464.44$            

CANY Buildings 1,400,097.08 $            CARL Buildings 1,994,690.01$            

CANY Campgrounds 324,427.96 $                CARL Housing 16,448.36$                  

CANY Housing 772,211.52 $                CARL Paved Roads 138,434.09$               

CANY Paved Roads 36,925,129.89 $          CARL Trails 119,124.36$               

CANY Trails 1,510,146.76 $            CARL Unpaved Roads 4,603.38$                    

CANY Unpaved Roads 2,036,568.15 $            CARL Waste Water Systems -$                               

CANY Waste Water Systems 210,111.56 $                CARL Water Systems -$                               

CANY Water Systems 152,189.33 $                CARL Total 7,351,764.64$            

CANY Total 45,179,990.50$          CASA All Others 5,399,442.61$            

CARE All Others 989,543.90 $                CASA Buildings 442,540.09$               

CARE Buildings 631,767.46 $                CASA Housing -$                               

CARE Campgrounds 90,344.50 $                  CASA Paved Roads 1,030,504.06$            

CARE Housing 435,271.90 $                CASA Trails 166,485.40$               

CARE Paved Roads 4,191,746.99 $            CASA Unpaved Roads -$                               

CARE Trails 404,764.99 $                CASA Waste Water Systems -$                               

CARE Unpaved Roads 224,218.13 $                CASA Water Systems -$                               

CARE Waste Water Systems 386,151.93 $                CASA Total 7,038,972.16$            

CARE Water Systems 384,193.94 $                CATO All Others 589,027.85$               

CARE Total 7,738,003.73 $            CATO Buildings 3,113,748.68$            

CARI All Others 962,292.04 $                CATO Campgrounds 486,173.97$               

CARI Buildings 2,372,025.22 $            CATO Housing 189,816.08$               

CARI Paved Roads - $                               CATO Paved Roads 5,435,096.45$            

CARI Trails 169,861.72 $                CATO Trails 338,852.72$               

CARI Unpaved Roads 242,436.54 $                CATO Unpaved Roads 9,698.06$                    

CARI Waste Water Systems - $                               CATO Waste Water Systems 157.59$                        

CARI Water Systems - $                               CATO Water Systems 477,050.20$               

CARI Total 3,746,615.52 $            CATO Total 10,639,621.59$         

CARL All Others 5,551,964.44 $            CAVE All Others 9,713,361.43$            

CARL Buildings 2,029,330.90 $            CAVE Buildings 26,015,327.19$         

CARL Housing 16,448.36 $                  CAVE Housing 1,281,974.88$            

CARL Paved Roads 201,358.37 $                CAVE Paved Roads 542,290.57$               

CARL Trails 119,124.36 $                CAVE Trails 1,300,315.76$            

CARL Unpaved Roads 4,603.38 $                    CAVE Unpaved Roads 1,594,433.70$            

CARL Waste Water Systems - $                               CAVE Waste Water Systems 1,078,677.77$            

CARL Water Systems - $                               CAVE Water Systems 1,429,933.90$            

CARL Total 7,922,829.81 $            CAVE Total 42,956,315.20$         

CASA All Others 5,450,648.17 $            CAVO All Others 177,096.24$               

CASA Buildings 519,108.56 $                CAVO Buildings 1,823,448.83$            

CASA Housing - $                               CAVO Campgrounds -$                               

CASA Paved Roads 1,295,133.77 $            CAVO Housing 96,697.33$                  

CASA Trails 166,485.40 $                CAVO Paved Roads 1,067,598.98$            

CASA Unpaved Roads - $                               CAVO Trails 72,798.09$                  

CASA Waste Water Systems - $                               CAVO Unpaved Roads 2,700.00$                    

CASA Water Systems - $                               CAVO Waste Water Systems -$                               

CASA Total 7,431,375.90 $            CAVO Water Systems 676,807.83$               

CATO All Others 589,953.58 $                CAVO Total 3,917,147.30$            

CATO Buildings 3,289,621.27 $            CEBE All Others 21,913.00$                  

CATO Campgrounds 488,589.50 $                CEBE Buildings 308,434.68$               

CATO Housing 189,816.08 $                CEBE Total 330,347.68$               

CATO Paved Roads 5,463,723.02 $            CEBR All Others 109,438.86$               

CATO Trails 351,070.91 $                CEBR Buildings 194,079.67$               

CATO Unpaved Roads 9,698.06 $                    CEBR Campgrounds 36,269.14$                  

CATO Waste Water Systems 76,556.29 $                  CEBR Housing 61,230.27$                  

CATO Water Systems 482,410.85 $                CEBR Paved Roads 1,972,642.69$            

CATO Total 10,941,439.56$          CEBR Trails 167,380.67$               

CAVE All Others 9,756,761.43 $            CEBR Unpaved Roads -$                               

CAVE Buildings 26,469,327.19 $          CEBR Waste Water Systems 372,923.23$               

CAVE Housing 1,740,974.88 $            CEBR Water Systems 4,707.37$                    

CAVE Paved Roads 570,014.43 $                CEBR Total 2,918,671.90$            

CAVE Trails 1,404,375.65 $            CECH Buildings 201,103.91$               

CAVE Unpaved Roads 1,594,433.70 $            CECH Total 201,103.91$               

CAVE Waste Water Systems 1,078,677.77 $            CHAM All Others 522,419.40$               

CAVE Water Systems 1,429,933.90 $            CHAM Buildings 210,418.41$               

CAVE Total 44,044,498.95$          CHAM Paved Roads 733,358.97$               

CAVO All Others 177,096.24 $                CHAM Trails 199,256.65$               

CAVO Buildings 1,823,448.83 $            CHAM Waste Water Systems -$                               

CAVO Campgrounds - $                               CHAM Water Systems 25,715.80$                  

CAVO Housing 96,697.33 $                  CHAM Total 1,691,169.23$            

CAVO Paved Roads 1,067,598.98 $            CHAT All Others 333,361.15$               

CAVO Trails 72,798.09 $                  CHAT Buildings 1,206,795.27$            

CAVO Unpaved Roads 2,700.00 $                    CHAT Housing 251,270.57$               

CAVO Waste Water Systems - $                               CHAT Paved Roads 6,046,663.25$            

CAVO Water Systems 676,807.83 $                CHAT Trails 521,247.14$               

CAVO Total 3,917,147.30 $            CHAT Unpaved Roads 4,297,561.03$            

CEBE All Others 21,913.00 $                  CHAT Waste Water Systems -$                               

CEBE Buildings 308,434.68 $                CHAT Water Systems -$                               

CEBE Total 330,347.68$                CHAT Total 12,656,898.41$         

CEBR All Others 109,438.86 $                CHCH All Others 9,791,321.33$            

CEBR Buildings 194,079.67 $                CHCH Buildings 1,390,650.73$            

CEBR Campgrounds 36,269.14 $                  CHCH Campgrounds -$                               

CEBR Housing 61,230.27 $                  CHCH Housing 162,295.65$               

CEBR Paved Roads 2,100,907.45 $            CHCH Paved Roads 9,352,320.14$            

CEBR Trails 172,430.17 $                CHCH Trails 60,791.39$                  

CEBR Unpaved Roads - $                               CHCH Unpaved Roads -$                               

CEBR Waste Water Systems 372,923.23 $                CHCH Waste Water Systems 2,574.50$                    

CEBR Water Systems 4,707.37 $                    CHCH Total 20,759,953.74$         

CEBR Total 3,051,986.16 $            CHCU All Others 4,626,155.52$            

CECH All Others - $                               CHCU Buildings 1,435,078.18$            

CECH Buildings 201,103.91 $                CHCU Campgrounds 135,536.96$               

CECH Total 201,103.91$                CHCU Housing 1,179,744.82$            

CHAM All Others 522,419.40 $                CHCU Paved Roads 5,892,044.81$            

CHAM Buildings 210,418.41 $                CHCU Trails 499,773.89$               

CHAM Paved Roads 764,407.67 $                CHCU Unpaved Roads 91,257.68$                  

CHAM Trails 199,256.65 $                CHCU Waste Water Systems 838,482.12$               

CHAM Unpaved Roads - $                               CHCU Water Systems 1,725,528.75$            

CHAM Waste Water Systems - $                               CHCU Total 16,423,602.73$         

CHAM Water Systems 25,715.80 $                  CHIC All Others 2,024,976.36$            

CHAM Total 1,722,217.93 $            CHIC Buildings 2,536,547.73$            

CHAT All Others 1,335,090.58 $            CHIC Campgrounds 1,239,793.06$            

CHAT Buildings 1,430,066.80 $            CHIC Housing 413,315.93$               
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CHAT Housing 251,270.57$               CHIC Paved Roads 10,376,125.91$         

CHAT Paved Roads 6,046,663.25$            CHIC Trails 1,033,676.13$            

CHAT Trails 521,247.14$               CHIC Unpaved Roads -$                               

CHAT Unpaved Roads 4,297,561.03$            CHIC Waste Water Systems -$                               

CHAT Waste Water Systems -$                               CHIC Water Systems 1,619,439.69$            

CHAT Water Systems -$                               CHIC Total 19,243,874.81$         

CHAT Total 13,881,899.37$          CHIR All Others 136,633.34$               

CHCH All Others 9,791,321.33 $            CHIR Buildings 669,930.83$               

CHCH Buildings 1,395,055.82 $            CHIR Campgrounds 80,432.29$                  

CHCH Campgrounds - $                               CHIR Housing 123,337.61$               

CHCH Housing 186,467.18 $                CHIR Paved Roads 7,997,592.59$            

CHCH Paved Roads 14,274,760.10 $          CHIR Trails 662,298.95$               

CHCH Trails 347,174.20 $                CHIR Unpaved Roads -$                               

CHCH Unpaved Roads 298,768.14 $                CHIR Waste Water Systems -$                               

CHCH Waste Water Systems 222,787.34 $                CHIR Water Systems -$                               

CHCH Total 26,516,334.11$          CHIR Total 9,670,225.61$            

CHCU All Others 4,926,933.00 $            CHIS All Others 2,278,320.30$            

CHCU Buildings 1,435,578.18 $            CHIS Buildings 3,996,782.55$            

CHCU Campgrounds 135,536.96 $                CHIS Campgrounds 67,736.00$                  

CHCU Housing 1,179,744.82 $            CHIS Housing 709,654.01$               

CHCU Paved Roads 5,900,561.06 $            CHIS Paved Roads 137,649.27$               

CHCU Trails 621,750.02 $                CHIS Trails 919,624.07$               

CHCU Unpaved Roads 236,742.72 $                CHIS Unpaved Roads 116,340.99$               

CHCU Waste Water Systems 838,482.12 $                CHIS Waste Water Systems 34,084.76$                  

CHCU Water Systems 1,725,528.75 $            CHIS Water Systems 589,155.36$               

CHCU Total 17,000,857.63$          CHIS Total 8,849,347.31$            

CHIC All Others 2,176,043.47 $            CHOH All Others 46,979,006.75$         

CHIC Buildings 2,565,886.10 $            CHOH Buildings 3,387,709.34$            

CHIC Campgrounds 1,239,793.06 $            CHOH Campgrounds 251,067.57$               

CHIC Housing 413,315.93 $                CHOH Housing 18,502.55$                  

CHIC Paved Roads 10,673,144.16 $          CHOH Paved Roads 11,420,209.53$         

CHIC Trails 1,033,676.13 $            CHOH Trails 26,270,853.26$         

CHIC Unpaved Roads 23,709.24 $                  CHOH Unpaved Roads 36,180.00$                  

CHIC Waste Water Systems - $                               CHOH Total 88,363,529.00$         

CHIC Water Systems 1,619,439.69 $            CHPI All Others 1,140,046.00$            

CHIC Total 19,745,007.78$          CHPI Buildings 9,349.24$                    

CHIR All Others 136,633.34 $                CHPI Unpaved Roads -$                               

CHIR Buildings 677,861.72 $                CHPI Total 1,149,395.24$            

CHIR Campgrounds 80,432.29 $                  CHRI All Others 2,082,394.73$            

CHIR Housing 123,337.61 $                CHRI Buildings 2,118,892.32$            

CHIR Paved Roads 8,008,547.10 $            CHRI Paved Roads 1,216,306.52$            

CHIR Trails 662,298.95 $                CHRI Total 5,417,593.57$            

CHIR Unpaved Roads - $                               CHSC All Others 23,885.04$                  

CHIR Waste Water Systems - $                               CHSC Buildings 39,645.96$                  

CHIR Water Systems - $                               CHSC Paved Roads 21,082.67$                  

CHIR Total 9,689,111.01 $            CHSC Waste Water Systems -$                               

CHIS All Others 5,844,801.28 $            CHSC Water Systems -$                               

CHIS Buildings 5,033,973.64 $            CHSC Total 84,613.67$                  

CHIS Campgrounds 67,736.00 $                  CHYO All Others -$                               

CHIS Housing 709,654.01 $                CHYO Buildings 1,966,615.73$            

CHIS Paved Roads 137,649.27 $                CHYO Paved Roads -$                               

CHIS Trails 919,624.07 $                CHYO Total 1,966,615.73$            

CHIS Unpaved Roads 116,340.99 $                CIRO All Others 21,804.00$                  

CHIS Waste Water Systems 34,084.76 $                  CIRO Buildings -$                               

CHIS Water Systems 589,155.36 $                CIRO Campgrounds 115,755.00$               

CHIS Total 13,453,019.38$          CIRO Trails 123,463.28$               

CHOH All Others 47,713,490.92 $          CIRO Unpaved Roads -$                               

CHOH Buildings 4,350,827.26 $            CIRO Water Systems -$                               

CHOH Campgrounds 251,067.57 $                CIRO Total 261,022.28$               

CHOH Housing 18,502.55 $                  COLM All Others 1,131,104.23$            

CHOH Paved Roads 12,174,608.77 $          COLM Buildings 1,147,062.07$            

CHOH Trails 26,270,853.26 $          COLM Campgrounds 596,019.93$               

CHOH Unpaved Roads 36,180.00 $                  COLM Housing 77,469.67$                  

CHOH Total 90,815,530.33$          COLM Paved Roads 15,100,727.08$         

CHPI All Others 1,140,046.00 $            COLM Trails 1,957,536.09$            

CHPI Buildings 9,349.24 $                    COLM Unpaved Roads 3,658.32$                    

CHPI Unpaved Roads - $                               COLM Waste Water Systems 52,421.53$                  

CHPI Total 1,149,395.24 $            COLM Water Systems 26,723.21$                  

CHRI All Others 2,082,394.73 $            COLM Total 20,092,722.13$         

CHRI Buildings 2,118,892.32 $            COLO All Others 20,654,085.85$         

CHRI Housing - $                               COLO Buildings 9,103,594.42$            

CHRI Paved Roads 1,359,024.97 $            COLO Housing 794,749.99$               

CHRI Unpaved Roads - $                               COLO Paved Roads 95,887,591.03$         

CHRI Water Systems - $                               COLO Unpaved Roads 94,558.13$                  

CHRI Total 5,560,312.02 $            COLO Waste Water Systems 56,461.48$                  

CHSC All Others 23,885.04 $                  COLO Total 126,591,040.90$       

CHSC Buildings 39,645.96 $                  CONG All Others 258,000.00$               

CHSC Paved Roads 105,017.64 $                CONG Buildings 246,613.05$               

CHSC Waste Water Systems - $                               CONG Campgrounds 32,905.00$                  

CHSC Water Systems - $                               CONG Paved Roads 714,439.74$               

CHSC Total 168,548.64$                CONG Trails 1,223,111.30$            

CHYO All Others - $                               CONG Unpaved Roads 550,416.60$               

CHYO Buildings 1,966,615.73 $            CONG Waste Water Systems -$                               

CHYO Paved Roads - $                               CONG Water Systems 12,000.00$                  

CHYO Total 1,966,615.73 $            CONG Total 3,037,485.69$            

CIRO All Others 21,804.00 $                  CORO All Others 93,577.36$                  

CIRO Buildings - $                               CORO Buildings 131,272.82$               

CIRO Campgrounds 115,755.00 $                CORO Housing 55,261.67$                  

CIRO Trails 123,463.28 $                CORO Paved Roads 1,850,435.70$            

CIRO Unpaved Roads - $                               CORO Trails 131,664.52$               

CIRO Water Systems - $                               CORO Unpaved Roads -$                               

CIRO Total 261,022.28$                CORO Waste Water Systems 245,968.63$               

COLM All Others 1,131,104.23 $            CORO Water Systems 45,089.24$                  

COLM Buildings 1,147,062.07 $            CORO Total 2,553,269.94$            

COLM Campgrounds 596,019.93 $                COWP All Others 322,164.19$               

COLM Housing 77,469.67 $                  COWP Buildings 539,988.52$               

COLM Paved Roads 15,219,316.79 $          COWP Housing 70,968.10$                  

COLM Trails 1,957,536.09 $            COWP Paved Roads 425,418.53$               

COLM Unpaved Roads 3,658.32 $                    COWP Trails 230,885.48$               

COLM Waste Water Systems 52,421.53 $                  COWP Unpaved Roads 66,427.40$                  

COLM Water Systems 26,723.21 $                  COWP Waste Water Systems -$                               

COLM Total 20,211,311.84$          COWP Total 1,655,852.22$            

COLO All Others 21,003,290.27 $          CRLA All Others 1,448,057.30$            

COLO Buildings 9,307,740.59 $            CRLA Buildings 7,424,076.16$            

COLO Housing 878,749.99 $                CRLA Campgrounds 7,846.40$                    

COLO Paved Roads 104,219,976.75 $       CRLA Housing 1,185,574.66$            

COLO Unpaved Roads 94,558.13 $                  CRLA Paved Roads 65,968,960.84$         

COLO Waste Water Systems 56,461.48 $                  CRLA Trails 6,767,351.08$            

COLO Total 135,560,777.21$        CRLA Unpaved Roads 505,719.52$               

CONG All Others 774,256.50 $                CRLA Waste Water Systems -$                               

CONG Buildings 255,849.47 $                CRLA Water Systems 58,556.81$                  

CONG Campgrounds 34,955.00 $                  CRLA Total 83,366,142.77$         

CONG Paved Roads 714,439.74 $                CRMO All Others 64,377.11$                  

CONG Trails 1,223,111.30 $            CRMO Buildings 694,800.08$               

CONG Unpaved Roads 893,284.20 $                CRMO Campgrounds -$                               

CONG Waste Water Systems - $                               CRMO Housing 22,812.35$                  

CONG Water Systems 12,000.00 $                  CRMO Paved Roads 4,375,306.88$            

CONG Total 3,907,896.21 $            CRMO Trails 243,806.00$               

CORO All Others 93,577.36 $                  CRMO Unpaved Roads -$                               

CORO Buildings 131,272.82 $                CRMO Waste Water Systems 602,404.77$               

CORO Campgrounds - $                               CRMO Water Systems 145,280.97$               

CORO Housing 55,261.67 $                  CRMO Total 6,148,788.16$            

CORO Paved Roads 1,850,435.70 $            CUGA All Others 2,427,351.69$            

CORO Trails 131,664.52 $                CUGA Buildings 1,935,911.25$            

CORO Unpaved Roads - $                               CUGA Campgrounds 276,098.64$               

CORO Waste Water Systems 245,968.63 $                CUGA Housing 345,987.40$               

CORO Water Systems 45,089.24 $                  CUGA Paved Roads 7,918,779.70$            

CORO Total 2,553,269.94 $            CUGA Trails 1,037,983.56$            

COWP All Others 397,032.80 $                CUGA Unpaved Roads 118,226.23$               

COWP Buildings 539,988.52 $                CUGA Waste Water Systems 78,098.04$                  
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COWP Housing 70,968.10$                  CUGA Water Systems 387,011.47$               

COWP Paved Roads 470,397.19$               CUGA Total 14,525,447.98$         

COWP Trails 230,885.48$               CUIS All Others 1,706,106.23$            

COWP Unpaved Roads 66,427.40$                  CUIS Buildings 2,234,054.57$            

COWP Waste Water Systems -$                               CUIS Campgrounds -$                               

COWP Total 1,775,699.48$            CUIS Housing 1,340,512.52$            

CRLA All Others 2,008,458.11$            CUIS Paved Roads 115,425.00$               

CRLA Buildings 7,748,311.84$            CUIS Trails 162,786.14$               

CRLA Campgrounds 7,846.40$                    CUIS Unpaved Roads 582,963.91$               

CRLA Housing 1,267,258.51$            CUIS Waste Water Systems -$                               

CRLA Paved Roads 66,547,773.42$         CUIS Water Systems -$                               

CRLA Trails 6,902,554.27$            CUIS Total 6,141,848.37$            

CRLA Unpaved Roads 778,058.77$               CURE All Others 2,677,676.63$            

CRLA Waste Water Systems -$                               CURE Buildings 2,115,513.48$            

CRLA Water Systems 58,556.81$                  CURE Campgrounds 169,248.28$               

CRLA Total 85,318,818.13$          CURE Housing 375,335.30$               

CRMO All Others 64,377.11 $                  CURE Paved Roads 3,935,255.75$            

CRMO Buildings 806,950.40 $                CURE Trails 154,100.54$               

CRMO Campgrounds - $                               CURE Unpaved Roads 56,085.59$                  

CRMO Housing 70,387.70 $                  CURE Waste Water Systems 37,917.26$                  

CRMO Paved Roads 4,375,306.88 $            CURE Water Systems 32,948.83$                  

CRMO Trails 243,806.00 $                CURE Total 9,554,081.66$            

CRMO Unpaved Roads 12,652.80 $                  CUVA All Others 7,595,341.51$            

CRMO Waste Water Systems 602,404.77 $                CUVA Buildings 4,640,457.67$            

CRMO Water Systems 145,280.97 $                CUVA Campgrounds -$                               

CRMO Total 6,321,166.63 $            CUVA Housing 124,087.81$               

CUGA All Others 2,427,351.69 $            CUVA Paved Roads 4,388,648.65$            

CUGA Buildings 1,963,990.07 $            CUVA Trails 2,077,862.37$            

CUGA Campgrounds 276,098.64 $                CUVA Unpaved Roads 336,074.64$               

CUGA Housing 345,987.40 $                CUVA Waste Water Systems 175,642.21$               

CUGA Paved Roads 8,107,282.86 $            CUVA Water Systems 228,328.37$               

CUGA Trails 1,065,233.10 $            CUVA Total 19,566,443.22$         

CUGA Unpaved Roads 145,324.69 $                DAAV All Others 11,561.03$                  

CUGA Waste Water Systems 78,098.04 $                  DAAV Buildings 1,529,397.40$            

CUGA Water Systems 387,011.47 $                DAAV Total 1,540,958.43$            

CUGA Total 14,796,377.96$          DEMO All Others 130.00$                        

CUIS All Others 4,275,460.78 $            DEMO Buildings 44,360.00$                  

CUIS Buildings 2,370,450.77 $            DEMO Housing 131,488.00$               

CUIS Campgrounds - $                               DEMO Total 175,978.00$               

CUIS Housing 1,374,316.20 $            DENA All Others 463,053.60$               

CUIS Paved Roads 115,425.00 $                DENA Buildings 1,001,481.37$            

CUIS Trails 293,534.39 $                DENA Campgrounds -$                               

CUIS Unpaved Roads 582,963.91 $                DENA Housing 3,166,838.64$            

CUIS Waste Water Systems - $                               DENA Paved Roads 17,540,023.55$         

CUIS Water Systems 12,000.00 $                  DENA Trails 745,900.26$               

CUIS Total 9,024,151.05 $            DENA Unpaved Roads 18,048,756.84$         

CURE All Others 2,901,168.23 $            DENA Waste Water Systems -$                               

CURE Buildings 2,190,489.83 $            DENA Water Systems 703,378.78$               

CURE Campgrounds 172,147.56 $                DENA Total 41,669,433.04$         

CURE Housing 375,335.30 $                DEPO All Others 92,226.38$                  

CURE Paved Roads 5,798,903.17 $            DEPO Buildings 71,705.86$                  

CURE Trails 325,890.38 $                DEPO Campgrounds 17,880.00$                  

CURE Unpaved Roads 69,530.67 $                  DEPO Housing 23,610.00$                  

CURE Waste Water Systems 43,031.69 $                  DEPO Paved Roads 226,293.56$               

CURE Water Systems 186,044.68 $                DEPO Trails 215,469.73$               

CURE Total 12,062,541.51$          DEPO Unpaved Roads 9,741.60$                    

CUVA All Others 8,755,225.65 $            DEPO Waste Water Systems 33,539.08$                  

CUVA Buildings 27,380,104.64 $          DEPO Water Systems 454,000.00$               

CUVA Campgrounds - $                               DEPO Total 1,144,466.21$            

CUVA Housing 124,087.81 $                DESO All Others 6,095.00$                    

CUVA Paved Roads 4,744,666.98 $            DESO Buildings 50,171.93$                  

CUVA Trails 2,344,532.15 $            DESO Paved Roads 108,148.01$               

CUVA Unpaved Roads 585,622.67 $                DESO Trails 265,864.93$               

CUVA Waste Water Systems 175,642.21 $                DESO Unpaved Roads -$                               

CUVA Water Systems 277,865.24 $                DESO Total 430,279.87$               

CUVA Total 44,387,747.34$          DETO All Others 1,168,948.27$            

DAAV All Others 11,561.03 $                  DETO Buildings 862,431.85$               

DAAV Buildings 1,529,397.40 $            DETO Campgrounds 41,798.19$                  

DAAV Total 1,540,958.43 $            DETO Housing 670,580.39$               

DEMO All Others 130.00 $                        DETO Paved Roads 1,115,123.81$            

DEMO Buildings 44,425.00 $                  DETO Trails 188,558.78$               

DEMO Housing 131,488.00 $                DETO Unpaved Roads 33,240.50$                  

DEMO Trails - $                               DETO Waste Water Systems 28,099.21$                  

DEMO Total 176,043.00$                DETO Water Systems 193,130.71$               

DENA All Others 762,320.34 $                DETO Total 4,301,911.71$            

DENA Buildings 1,159,253.83 $            DEVA All Others 2,596,588.71$            

DENA Campgrounds 57,000.00 $                  DEVA Buildings 3,794,383.18$            

DENA Housing 3,243,722.46 $            DEVA Campgrounds 138,536.33$               

DENA Paved Roads 24,587,977.37 $          DEVA Housing 5,434,773.57$            

DENA Trails 1,217,912.56 $            DEVA Paved Roads 107,879,999.26$       

DENA Unpaved Roads 18,604,885.79 $          DEVA Trails 154,778.88$               

DENA Waste Water Systems - $                               DEVA Unpaved Roads 41,938.99$                  

DENA Water Systems 703,378.78 $                DEVA Waste Water Systems 3,808,424.40$            

DENA Total 50,336,451.13$          DEVA Water Systems 2,868,058.89$            

DEPO All Others 92,226.38 $                  DEVA Total 126,717,482.21$       

DEPO Buildings 71,894.14 $                  DEWA All Others 1,887,932.30$            

DEPO Campgrounds 17,880.00 $                  DEWA Buildings 34,106,263.06$         

DEPO Housing 23,610.00 $                  DEWA Campgrounds 7,861.69$                    

DEPO Paved Roads 226,293.56 $                DEWA Housing 198,582.38$               

DEPO Trails 215,469.73 $                DEWA Paved Roads 64,229,589.36$         

DEPO Unpaved Roads 9,741.60 $                    DEWA Trails 3,055,161.90$            

DEPO Waste Water Systems 33,539.08 $                  DEWA Unpaved Roads 1,672,839.66$            

DEPO Water Systems 454,000.00 $                DEWA Waste Water Systems 170,028.43$               

DEPO Total 1,144,654.49 $            DEWA Water Systems 118,353.20$               

DESO All Others 6,095.00 $                    DEWA Total 105,446,611.98$       

DESO Buildings 52,602.34 $                  DINO All Others 459,973.99$               

DESO Paved Roads 108,148.01 $                DINO Buildings 3,763,261.34$            

DESO Trails 265,864.93 $                DINO Campgrounds 130,174.17$               

DESO Unpaved Roads - $                               DINO Housing 456,548.08$               

DESO Total 432,710.28$                DINO Paved Roads 41,222,192.45$         

DETO All Others 1,226,705.31 $            DINO Trails 21,521.07$                  

DETO Buildings 871,450.64 $                DINO Unpaved Roads 163,030.58$               

DETO Campgrounds 41,798.19 $                  DINO Waste Water Systems 517,007.81$               

DETO Housing 670,580.39 $                DINO Water Systems 78,232.86$                  

DETO Paved Roads 1,123,321.30 $            DINO Total 46,811,942.35$         

DETO Trails 228,646.77 $                DRTO All Others 49,649,849.37$         

DETO Unpaved Roads 33,240.50 $                  DRTO Buildings 5,002,574.19$            

DETO Waste Water Systems 28,099.21 $                  DRTO Campgrounds 33,068.74$                  

DETO Water Systems 193,130.71 $                DRTO Housing 1,233,031.60$            

DETO Total 4,416,973.01 $            DRTO Paved Roads 47,250.00$                  

DEVA All Others 2,636,139.50 $            DRTO Waste Water Systems 27,520.59$                  

DEVA Buildings 3,862,318.74 $            DRTO Water Systems 125,246.48$               

DEVA Campgrounds 177,898.57 $                DRTO Total 56,118,540.97$         

DEVA Housing 5,434,773.57 $            EBLA All Others 193,465.02$               

DEVA Paved Roads 120,130,627.92 $       EBLA Buildings 4,156,096.21$            

DEVA Trails 154,778.88 $                EBLA Trails 160,990.45$               

DEVA Unpaved Roads 543,860.66 $                EBLA Unpaved Roads -$                               

DEVA Waste Water Systems 3,808,424.40 $            EBLA Total 4,510,551.68$            

DEVA Water Systems 3,372,904.05 $            EDAL All Others -$                               

DEVA Total 140,121,726.29$        EDAL Housing 951,021.17$               

DEWA All Others 3,968,830.34 $            EDAL Trails -$                               

DEWA Buildings 61,965,814.48 $          EDAL Total 951,021.17$               

DEWA Campgrounds 7,861.69 $                    EDIS All Others 1,148,981.02$            

DEWA Housing 490,573.17 $                EDIS Buildings 10,148,781.12$         

DEWA Paved Roads 68,918,316.32 $          EDIS Paved Roads 388,156.04$               

DEWA Trails 3,208,236.71 $            EDIS Unpaved Roads 5,975.92$                    

DEWA Unpaved Roads 5,734,423.81 $            EDIS Total 11,691,894.10$         

DEWA Waste Water Systems 240,381.72 $                EFMO All Others 250,823.80$               

DEWA Water Systems 118,353.20 $                EFMO Buildings 583,740.64$               

DEWA Total 144,652,791.44$        EFMO Paved Roads 842,493.77$               
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DINO All Others 468,969.29$               EFMO Trails 255,455.52$               

DINO Buildings 3,800,119.34$            EFMO Unpaved Roads 39,350.83$                  

DINO Campgrounds 130,174.17$               EFMO Waste Water Systems 99,059.74$                  

DINO Housing 456,548.08$               EFMO Water Systems 64,028.86$                  

DINO Paved Roads 41,332,532.92$         EFMO Total 2,134,953.16$            

DINO Trails 21,521.07$                  EISE All Others 1,131,392.99$            

DINO Unpaved Roads 324,773.20$               EISE Buildings 4,873,898.41$            

DINO Waste Water Systems 517,007.81$               EISE Housing 265,827.64$               

DINO Water Systems 78,232.86$                  EISE Paved Roads 455,164.30$               

DINO Total 47,129,878.74$          EISE Trails -$                               

DRTO All Others 50,542,226.03 $          EISE Unpaved Roads 46,589.31$                  

DRTO Buildings 5,375,041.97 $            EISE Total 6,772,872.65$            

DRTO Campgrounds 33,068.74 $                  ELMA All Others 4,898.88$                    

DRTO Housing 2,543,093.35 $            ELMA Buildings 277,584.00$               

DRTO Paved Roads 47,250.00 $                  ELMA Paved Roads 305,349.95$               

DRTO Waste Water Systems 27,520.59 $                  ELMA Trails -$                               

DRTO Water Systems 260,578.48 $                ELMA Unpaved Roads 788,030.87$               

DRTO Total 58,828,779.16$          ELMA Waste Water Systems -$                               

EBLA All Others 728,160.45 $                ELMA Water Systems 9,545.25$                    

EBLA Buildings 4,188,311.79 $            ELMA Total 1,385,408.95$            

EBLA Paved Roads 98,295.98 $                  ELMO All Others 57,414.99$                  

EBLA Trails 160,990.45 $                ELMO Buildings 176,766.62$               

EBLA Unpaved Roads 33,613.56 $                  ELMO Campgrounds 6,856.18$                    

EBLA Total 5,209,372.23 $            ELMO Paved Roads 541,740.19$               

EDAL All Others 320.00 $                        ELMO Trails 389,361.14$               

EDAL Housing 951,021.17 $                ELMO Unpaved Roads 797.50$                        

EDAL Trails - $                               ELMO Waste Water Systems 106,044.85$               

EDAL Total 951,341.17$                ELMO Water Systems 25,599.63$                  

EDIS All Others 1,602,590.68 $            ELMO Total 1,304,581.10$            

EDIS Buildings 10,193,998.51 $          ELRO All Others 15,571,880.29$         

EDIS Paved Roads 388,156.04 $                ELRO Buildings 281,972.41$               

EDIS Unpaved Roads 5,975.92 $                    ELRO Trails 144,236.56$               

EDIS Total 12,190,721.15$          ELRO Unpaved Roads 512,209.71$               

EFMO All Others 250,823.80 $                ELRO Waste Water Systems -$                               

EFMO Buildings 668,716.68 $                ELRO Water Systems -$                               

EFMO Paved Roads 842,493.77 $                ELRO Total 16,510,298.97$         

EFMO Trails 255,455.52 $                EUON All Others 145,007.25$               

EFMO Unpaved Roads 39,350.83 $                  EUON Buildings 400,781.72$               

EFMO Waste Water Systems 99,059.74 $                  EUON Paved Roads 417,788.09$               

EFMO Water Systems 64,028.86 $                  EUON Trails -$                               

EFMO Total 2,219,929.20 $            EUON Unpaved Roads -$                               

EISE All Others 1,131,392.99 $            EUON Waste Water Systems -$                               

EISE Buildings 4,994,207.67 $            EUON Water Systems 24,000.00$                  

EISE Housing 265,827.64 $                EUON Total 987,577.06$               

EISE Paved Roads 455,164.30 $                EVER All Others 8,821,512.95$            

EISE Trails - $                               EVER Buildings 6,112,186.02$            

EISE Unpaved Roads 46,589.31 $                  EVER Campgrounds 91,587.29$                  

EISE Total 6,893,181.91 $            EVER Housing 2,286,438.16$            

ELMA All Others 4,898.88 $                    EVER Paved Roads 40,154,931.70$         

ELMA Buildings 277,584.00 $                EVER Trails 2,667,496.60$            

ELMA Campgrounds - $                               EVER Unpaved Roads -$                               

ELMA Paved Roads 305,349.95 $                EVER Waste Water Systems 214,185.93$               

ELMA Trails - $                               EVER Water Systems 582,654.29$               

ELMA Unpaved Roads 788,030.87 $                EVER Total 60,930,992.94$         

ELMA Waste Water Systems - $                               FAIR Buildings -$                               

ELMA Water Systems 9,545.25 $                    FAIR Total -$                               

ELMA Total 1,385,408.95 $            FEHA All Others -$                               

ELMO All Others 57,414.99 $                  FEHA Buildings 4,368,835.33$            

ELMO Buildings 183,817.73 $                FEHA Total 4,368,835.33$            

ELMO Campgrounds 6,856.18 $                    FIIS All Others 7,054,733.95$            

ELMO Housing 33,410.96 $                  FIIS Buildings 5,318,311.38$            

ELMO Paved Roads 794,428.37 $                FIIS Campgrounds -$                               

ELMO Trails 389,361.14 $                FIIS Housing 878,573.27$               

ELMO Unpaved Roads 69,047.91 $                  FIIS Paved Roads 1,565,016.28$            

ELMO Waste Water Systems 106,044.85 $                FIIS Trails -$                               

ELMO Water Systems 25,599.63 $                  FIIS Unpaved Roads -$                               

ELMO Total 1,665,981.76 $            FIIS Waste Water Systems 122,332.41$               

ELRO All Others 15,571,880.29 $          FIIS Water Systems 137,531.76$               

ELRO Buildings 281,972.41 $                FIIS Total 15,076,499.05$         

ELRO Paved Roads 476,091.00 $                FILA All Others -$                               

ELRO Trails 144,236.56 $                FILA Buildings 370,832.96$               

ELRO Unpaved Roads 512,209.71 $                FILA Paved Roads 12,046.59$                  

ELRO Waste Water Systems - $                               FILA Total 382,879.55$               

ELRO Water Systems - $                               FLAG All Others -$                               

ELRO Total 16,986,389.97$          FLAG Buildings -$                               

EUON All Others 145,007.25 $                FLAG Total -$                               

EUON Buildings 400,781.72 $                FLFO All Others 94,871.41$                  

EUON Paved Roads 728,480.33 $                FLFO Buildings 482,244.75$               

EUON Trails - $                               FLFO Paved Roads 1,221,320.21$            

EUON Unpaved Roads - $                               FLFO Trails 294,357.41$               

EUON Waste Water Systems - $                               FLFO Unpaved Roads -$                               

EUON Water Systems 24,000.00 $                  FLFO Waste Water Systems -$                               

EUON Total 1,298,269.30 $            FLFO Water Systems -$                               

EVER All Others 10,398,958.39 $          FLFO Total 2,092,793.78$            

EVER Buildings 11,367,310.64 $          FLNI All Others 1,102,940.43$            

EVER Campgrounds 92,577.16 $                  FLNI Buildings -$                               

EVER Housing 2,291,470.67 $            FLNI Housing 27,360.00$                  

EVER Paved Roads 50,442,349.05 $          FLNI Paved Roads 1,521,327.15$            

EVER Trails 2,764,622.22 $            FLNI Unpaved Roads 242,662.50$               

EVER Unpaved Roads 36,045.23 $                  FLNI Waste Water Systems -$                               

EVER Waste Water Systems 214,185.93 $                FLNI Total 2,894,290.08$            

EVER Water Systems 582,654.29 $                FOBO All Others 254,249.83$               

EVER Total 78,190,173.58$          FOBO Buildings 156,523.46$               

FAIR Buildings - $                               FOBO Housing 11,305.71$                  

FAIR Total - $                               FOBO Paved Roads 32,704.65$                  

FEHA All Others - $                               FOBO Trails 431,014.93$               

FEHA Buildings 4,368,835.33 $            FOBO Unpaved Roads 154,632.12$               

FEHA Total 4,368,835.33 $            FOBO Waste Water Systems -$                               

FIIS All Others 7,054,733.95 $            FOBO Water Systems 476,403.71$               

FIIS Buildings 5,770,484.39 $            FOBO Total 1,516,834.41$            

FIIS Campgrounds - $                               FOBU All Others 393,195.93$               

FIIS Housing 878,573.27 $                FOBU Buildings 389,639.52$               

FIIS Paved Roads 2,095,974.18 $            FOBU Housing -$                               

FIIS Trails 55,177.89 $                  FOBU Paved Roads 2,247,353.51$            

FIIS Unpaved Roads - $                               FOBU Trails 250,124.04$               

FIIS Waste Water Systems 122,332.41 $                FOBU Waste Water Systems -$                               

FIIS Water Systems 137,531.76 $                FOBU Water Systems 104,264.60$               

FIIS Total 16,114,807.85$          FOBU Total 3,384,577.60$            

FILA All Others - $                               FODA All Others 588,576.86$               

FILA Buildings 370,832.96 $                FODA Buildings 1,437,627.58$            

FILA Paved Roads 12,046.59 $                  FODA Campgrounds -$                               

FILA Total 382,879.55$                FODA Housing -$                               

FLAG All Others - $                               FODA Paved Roads 275,274.72$               

FLAG Buildings - $                               FODA Trails -$                               

FLAG Total - $                               FODA Unpaved Roads -$                               

FLFO All Others 118,636.45 $                FODA Waste Water Systems -$                               

FLFO Buildings 555,379.16 $                FODA Water Systems -$                               

FLFO Paved Roads 1,221,320.21 $            FODA Total 2,301,479.16$            

FLFO Trails 294,357.41 $                FODO All Others 697,496.02$               

FLFO Unpaved Roads - $                               FODO Buildings 125,794.06$               

FLFO Waste Water Systems - $                               FODO Paved Roads 3,223,182.19$            

FLFO Water Systems - $                               FODO Trails 18,363.20$                  

FLFO Total 2,189,693.23 $            FODO Unpaved Roads -$                               

FLNI All Others 1,102,940.43 $            FODO Waste Water Systems -$                               

FLNI Buildings 61,857.44 $                  FODO Water Systems -$                               

FLNI Housing 27,360.00 $                  FODO Total 4,064,835.47$            

FLNI Paved Roads 1,521,327.15 $            FOFR All Others 1,116,216.95$            

FLNI Unpaved Roads 970,511.52 $                FOFR Buildings 835,945.98$               

FLNI Waste Water Systems - $                               FOFR Housing 16,069.54$                  

FLNI Total 3,683,996.54 $            FOFR Paved Roads 309,503.09$               
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FMHD Buildings -$                               FOFR Unpaved Roads -$                               

FMHD Total -$                               FOFR Waste Water Systems -$                               

FOBO All Others 254,249.83$               FOFR Water Systems -$                               

FOBO Buildings 156,523.46$               FOFR Total 2,277,735.56$            

FOBO Housing 11,305.71$                  FOLA All Others 172,602.75$               

FOBO Paved Roads 32,704.65$                  FOLA Buildings 1,854,501.58$            

FOBO Trails 431,014.93$               FOLA Paved Roads 754,112.84$               

FOBO Unpaved Roads 194,589.65$               FOLA Trails 39,612.66$                  

FOBO Waste Water Systems -$                               FOLA Unpaved Roads -$                               

FOBO Water Systems 476,403.71$               FOLA Waste Water Systems 22,936.26$                  

FOBO Total 1,556,791.94$            FOLA Water Systems 560,842.87$               

FOBU All Others 393,195.93$               FOLA Total 3,404,608.96$            

FOBU Buildings 389,639.52$               FOLS All Others 162,481.86$               

FOBU Housing -$                               FOLS Buildings 1,394,446.64$            

FOBU Paved Roads 2,254,550.72$            FOLS Paved Roads 460,242.19$               

FOBU Trails 250,124.04$               FOLS Unpaved Roads 9,747.16$                    

FOBU Unpaved Roads 906,136.65$               FOLS Waste Water Systems 47,708.33$                  

FOBU Waste Water Systems -$                               FOLS Water Systems 92,198.72$                  

FOBU Water Systems 104,264.60$               FOLS Total 2,166,824.90$            

FOBU Total 4,297,911.46$            FOMC All Others 1,626,306.56$            

FODA All Others 588,576.86$               FOMC Buildings 1,006,114.94$            

FODA Buildings 1,441,414.55$            FOMC Housing 155,608.47$               

FODA Campgrounds -$                               FOMC Paved Roads 933,338.57$               

FODA Housing -$                               FOMC Trails -$                               

FODA Paved Roads 283,998.18$               FOMC Unpaved Roads -$                               

FODA Trails -$                               FOMC Total 3,721,368.54$            

FODA Unpaved Roads -$                               FOMR All Others 1,158,227.18$            

FODA Waste Water Systems -$                               FOMR Buildings 925,626.93$               

FODA Water Systems -$                               FOMR Paved Roads -$                               

FODA Total 2,313,989.59$            FOMR Total 2,083,854.11$            

FODO All Others 697,496.02$               FONE All Others 1,914,664.16$            

FODO Buildings 126,378.56$               FONE Buildings 830,862.64$               

FODO Campgrounds -$                               FONE Housing 237,040.71$               

FODO Paved Roads 3,307,888.65$            FONE Paved Roads 2,499,888.77$            

FODO Trails 18,363.20$                  FONE Trails 61,896.34$                  

FODO Unpaved Roads 71,717.39$                  FONE Unpaved Roads 30,176.66$                  

FODO Waste Water Systems -$                               FONE Waste Water Systems 4,135.18$                    

FODO Water Systems -$                               FONE Water Systems 150,272.11$               

FODO Total 4,221,843.82$            FONE Total 5,728,936.57$            

FOFR All Others 1,116,216.95$            FOPO All Others 7,742,246.66$            

FOFR Buildings 966,301.04$               FOPO Buildings 237,725.85$               

FOFR Housing 16,069.54$                  FOPO Paved Roads 1,834,022.51$            

FOFR Paved Roads 309,503.09$               FOPO Trails 407,304.70$               

FOFR Unpaved Roads -$                               FOPO Unpaved Roads 206,594.85$               

FOFR Waste Water Systems -$                               FOPO Waste Water Systems 273,658.99$               

FOFR Water Systems -$                               FOPO Water Systems 271,731.91$               

FOFR Total 2,408,090.62$            FOPO Total 10,973,285.46$         

FOLA All Others 245,814.67$               FOPU All Others 5,785,892.77$            

FOLA Buildings 1,855,049.55$            FOPU Buildings 1,702,616.02$            

FOLA Paved Roads 754,112.84$               FOPU Paved Roads 11,285,790.78$         

FOLA Trails 39,612.66$                  FOPU Trails 98,332.74$                  

FOLA Unpaved Roads -$                               FOPU Unpaved Roads 29,665.87$                  

FOLA Waste Water Systems 22,936.26$                  FOPU Waste Water Systems -$                               

FOLA Water Systems 560,842.87$               FOPU Water Systems 30,299.60$                  

FOLA Total 3,478,368.85$            FOPU Total 18,932,597.78$         

FOLS All Others 164,067.52$               FOSC All Others 66,346.88$                  

FOLS Buildings 1,408,691.38$            FOSC Buildings 1,522,292.33$            

FOLS Paved Roads 495,058.95$               FOSC Paved Roads 97,722.40$                  

FOLS Trails 3,068.90$                    FOSC Trails -$                               

FOLS Unpaved Roads 9,747.16$                    FOSC Unpaved Roads -$                               

FOLS Waste Water Systems 47,708.33$                  FOSC Water Systems -$                               

FOLS Water Systems 92,198.72$                  FOSC Total 1,686,361.61$            

FOLS Total 2,220,540.96$            FOSM All Others 461,264.27$               

FOMC All Others 1,626,306.56$            FOSM Buildings 1,342,526.33$            

FOMC Buildings 1,006,114.94$            FOSM Paved Roads 101,508.89$               

FOMC Housing 155,608.47$               FOSM Trails 139,293.14$               

FOMC Paved Roads 983,984.26$               FOSM Total 2,044,592.63$            

FOMC Trails -$                               FOST All Others 751,945.64$               

FOMC Unpaved Roads -$                               FOST Buildings 1,232,999.37$            

FOMC Total 3,772,014.23$            FOST Paved Roads 225,304.50$               

FOMR All Others 1,158,227.18$            FOST Trails 134,451.00$               

FOMR Buildings 925,626.93$               FOST Water Systems -$                               

FOMR Paved Roads -$                               FOST Total 2,344,700.51$            

FOMR Total 2,083,854.11$            FOSU All Others 4,073,468.87$            

FONE All Others 2,010,799.65$            FOSU Buildings 278,698.07$               

FONE Buildings 942,759.26$               FOSU Housing 62,725.66$                  

FONE Housing 237,040.71$               FOSU Paved Roads 78,758.66$                  

FONE Paved Roads 2,940,766.21$            FOSU Waste Water Systems -$                               

FONE Trails 144,005.19$               FOSU Total 4,493,651.26$            

FONE Unpaved Roads 30,176.66$                  FOTH Buildings 1,134,345.62$            

FONE Waste Water Systems 4,135.18$                    FOTH Total 1,134,345.62$            

FONE Water Systems 150,272.11$               FOUN All Others 284,014.61$               

FONE Total 6,459,954.97$            FOUN Buildings 18,136.24$                  

FOPO All Others 7,773,995.66$            FOUN Housing -$                               

FOPO Buildings 237,725.85$               FOUN Paved Roads 100,170.00$               

FOPO Paved Roads 1,834,022.51$            FOUN Trails -$                               

FOPO Trails 614,941.11$               FOUN Waste Water Systems -$                               

FOPO Unpaved Roads 211,594.85$               FOUN Water Systems -$                               

FOPO Waste Water Systems 273,658.99$               FOUN Total 402,320.85$               

FOPO Water Systems 271,731.91$               FOUS All Others 121,844.92$               

FOPO Total 11,217,670.87$          FOUS Buildings 371,460.92$               

FOPU All Others 5,785,892.77 $            FOUS Housing 67,386.75$                  

FOPU Buildings 1,707,616.02 $            FOUS Paved Roads 764,523.32$               

FOPU Campgrounds 9,139.53 $                    FOUS Trails 1,226.32$                    

FOPU Paved Roads 11,441,162.74 $          FOUS Unpaved Roads 3,116.99$                    

FOPU Trails 98,332.74 $                  FOUS Waste Water Systems 234,181.00$               

FOPU Unpaved Roads 29,665.87 $                  FOUS Water Systems 487.00$                        

FOPU Waste Water Systems - $                               FOUS Total 1,564,227.22$            

FOPU Water Systems 30,299.60 $                  FOVA All Others 1,941,959.75$            

FOPU Total 19,102,109.27$          FOVA Buildings 10,596,380.99$         

FOSC All Others 425,149.88 $                FOVA Housing 120,755.92$               

FOSC Buildings 1,522,292.33 $            FOVA Paved Roads 4,059,181.97$            

FOSC Paved Roads 97,722.40 $                  FOVA Trails 48,214.43$                  

FOSC Trails - $                               FOVA Unpaved Roads -$                               

FOSC Unpaved Roads - $                               FOVA Waste Water Systems 2,287,114.18$            

FOSC Water Systems - $                               FOVA Water Systems 1,906,740.77$            

FOSC Total 2,045,164.61 $            FOVA Total 20,960,348.01$         

FOSM All Others 461,264.27 $                FRHI All Others 537,586.15$               

FOSM Buildings 1,342,526.33 $            FRHI Buildings 633,207.50$               

FOSM Paved Roads 164,776.94 $                FRHI Housing 15,581.41$                  

FOSM Trails 139,293.14 $                FRHI Paved Roads 452,187.83$               

FOSM Total 2,107,860.68 $            FRHI Trails 286,602.55$               

FOST All Others 764,299.15 $                FRHI Unpaved Roads 38,552.25$                  

FOST Buildings 1,232,999.37 $            FRHI Waste Water Systems 5,893.66$                    

FOST Paved Roads 225,304.50 $                FRHI Total 1,969,611.35$            

FOST Trails 134,451.00 $                FRLA All Others 528,670.96$               

FOST Water Systems - $                               FRLA Buildings 2,292,345.21$            

FOST Total 2,357,054.02 $            FRLA Total 2,821,016.17$            

FOSU All Others 9,256,474.37 $            FRSP All Others 551,104.84$               

FOSU Buildings 1,879,148.42 $            FRSP Buildings 1,803,698.90$            

FOSU Housing 62,725.66 $                  FRSP Housing 248,664.59$               

FOSU Paved Roads 545,644.62 $                FRSP Paved Roads 6,186,477.53$            

FOSU Unpaved Roads - $                               FRSP Trails -$                               

FOSU Waste Water Systems - $                               FRSP Unpaved Roads 422,545.01$               

FOSU Water Systems - $                               FRSP Water Systems -$                               

FOSU Total 11,743,993.07$          FRSP Total 9,212,490.87$            

FOTH All Others - $                               FRST All Others -$                               

FOTH Buildings 1,134,345.62 $            FRST Buildings 2,000.00$                    

FOTH Total 1,134,345.62 $            FRST Total 2,000.00$                    

FOUN All Others 284,014.61 $                GAAR All Others 29,987.76$                  
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FOUN Buildings 18,136.24$                  GAAR Buildings 64,697.82$                  

FOUN Housing -$                               GAAR Housing 669,667.65$               

FOUN Paved Roads 101,790.00$               GAAR Waste Water Systems -$                               

FOUN Trails -$                               GAAR Water Systems 876.89$                        

FOUN Unpaved Roads -$                               GAAR Total 765,230.12$               

FOUN Waste Water Systems -$                               GARI All Others 185,728.51$               

FOUN Water Systems -$                               GARI Buildings 43,836.46$                  

FOUN Total 403,940.85$                GARI Campgrounds -$                               

FOUS All Others 121,844.92 $                GARI Paved Roads 665,487.95$               

FOUS Buildings 371,460.92 $                GARI Trails 308,493.24$               

FOUS Housing 67,386.75 $                  GARI Unpaved Roads 268,690.03$               

FOUS Paved Roads 764,523.32 $                GARI Waste Water Systems 50,838.27$                  

FOUS Trails 1,226.32 $                    GARI Total 1,523,074.46$            

FOUS Unpaved Roads 3,116.99 $                    GATE All Others 97,277,513.38$         

FOUS Waste Water Systems 234,181.00 $                GATE Buildings 154,933,231.40$       

FOUS Water Systems 487.00 $                        GATE Campgrounds 168,453.26$               

FOUS Total 1,564,227.22 $            GATE Housing 10,813,521.26$         

FOVA All Others 1,941,959.75 $            GATE Paved Roads 439,967,971.24$       

FOVA Buildings 11,744,828.58 $          GATE Trails 6,948,510.64$            

FOVA Housing 120,755.92 $                GATE Unpaved Roads 2,896,001.76$            

FOVA Paved Roads 4,059,181.97 $            GATE Waste Water Systems 5,743,379.09$            

FOVA Trails 48,214.43 $                  GATE Water Systems 1,633,134.39$            

FOVA Unpaved Roads - $                               GATE Total 720,381,716.42$       

FOVA Waste Water Systems 2,287,114.18 $            GEGR All Others 636,449.27$               

FOVA Water Systems 1,906,740.77 $            GEGR Buildings 140,905.55$               

FOVA Total 22,108,795.60$          GEGR Total 777,354.82$               

FRHI All Others 1,728,089.07 $            GERO All Others 1,613,225.85$            

FRHI Buildings 819,345.16 $                GERO Buildings 2,306,921.87$            

FRHI Housing 15,581.41 $                  GERO Total 3,920,147.72$            

FRHI Paved Roads 452,187.83 $                GETT All Others 14,575,694.98$         

FRHI Trails 286,602.55 $                GETT Buildings 7,291,221.38$            

FRHI Unpaved Roads 59,008.34 $                  GETT Housing 2,486,519.20$            

FRHI Waste Water Systems 5,893.66 $                    GETT Paved Roads 20,988,902.10$         

FRHI Total 3,366,708.02 $            GETT Trails 433,155.79$               

FRLA All Others 528,670.96 $                GETT Water Systems 2,206,166.82$            

FRLA Buildings 2,292,345.21 $            GETT Total 47,981,660.27$         

FRLA Total 2,821,016.17 $            GEWA All Others 244,282.59$               

FRSP All Others 551,104.84 $                GEWA Buildings 299,068.72$               

FRSP Buildings 1,803,698.90 $            GEWA Housing 167,515.94$               

FRSP Housing 248,664.59 $                GEWA Paved Roads 23,808.90$                  

FRSP Paved Roads 8,625,535.02 $            GEWA Trails -$                               

FRSP Trails 14,132.11 $                  GEWA Unpaved Roads -$                               

FRSP Unpaved Roads 422,545.01 $                GEWA Waste Water Systems -$                               

FRSP Water Systems - $                               GEWA Water Systems 10,035.54$                  

FRSP Total 11,665,680.47$          GEWA Total 744,711.69$               

FRST All Others - $                               GICL All Others 498,685.72$               

FRST Buildings 2,000.00 $                    GICL Buildings 791,012.55$               

FRST Total 2,000.00$                     GICL Paved Roads 674,152.19$               

GAAR All Others 39,477.81 $                  GICL Trails 84,568.25$                  

GAAR Buildings 95,355.58 $                  GICL Unpaved Roads -$                               

GAAR Housing 695,425.55 $                GICL Waste Water Systems 55,990.30$                  

GAAR Waste Water Systems - $                               GICL Water Systems 172,559.81$               

GAAR Water Systems 2,363.63 $                    GICL Total 2,276,968.82$            

GAAR Total 832,622.57$                GLAC All Others 2,386,998.31$            

GARI All Others 1,340,808.51 $            GLAC Buildings 7,279,211.66$            

GARI Buildings 43,836.46 $                  GLAC Campgrounds 1,916,452.52$            

GARI Campgrounds - $                               GLAC Housing 2,375,545.62$            

GARI Paved Roads 692,180.71 $                GLAC Paved Roads 77,332,921.94$         

GARI Trails 308,493.24 $                GLAC Trails 6,273,718.31$            

GARI Unpaved Roads 268,690.03 $                GLAC Unpaved Roads -$                               

GARI Waste Water Systems 50,838.27 $                  GLAC Waste Water Systems 6,524,873.79$            

GARI Total 2,704,847.22 $            GLAC Water Systems 4,156,668.26$            

GATE All Others 97,454,807.05 $          GLAC Total 108,246,390.41$       

GATE Buildings 178,957,252.48 $       GLBA All Others 541,973.56$               

GATE Campgrounds 168,453.26 $                GLBA Buildings 4,878,118.77$            

GATE Housing 11,647,694.94 $          GLBA Campgrounds 11,910.00$                  

GATE Paved Roads 491,890,234.82 $       GLBA Housing 358,827.05$               

GATE Trails 6,948,510.64 $            GLBA Paved Roads 4,641,612.09$            

GATE Unpaved Roads 17,400,102.21 $          GLBA Trails 2,021,066.46$            

GATE Waste Water Systems 5,743,379.09 $            GLBA Unpaved Roads 555,608.69$               

GATE Water Systems 1,633,134.39 $            GLBA Waste Water Systems 222,597.30$               

GATE Total 811,843,568.88$        GLBA Water Systems 336,270.35$               

GEGR All Others 636,449.27 $                GLBA Total 13,567,984.27$         

GEGR Buildings 140,905.55 $                GLCA All Others 12,827,618.44$         

GEGR Total 777,354.82$                GLCA Buildings 11,561,676.12$         

GERO All Others 1,796,164.28 $            GLCA Campgrounds 442,141.09$               

GERO Buildings 2,306,921.87 $            GLCA Housing 5,641,200.51$            

GERO Paved Roads 1,290,436.34 $            GLCA Paved Roads 66,794,415.30$         

GERO Total 5,393,522.49 $            GLCA Trails 254,418.21$               

GETT All Others 16,127,816.73 $          GLCA Unpaved Roads 271,587.74$               

GETT Buildings 7,855,745.87 $            GLCA Waste Water Systems 5,553,093.29$            

GETT Housing 2,908,350.81 $            GLCA Water Systems 3,773,410.47$            

GETT Paved Roads 21,547,625.45 $          GLCA Total 107,119,561.17$       

GETT Trails 602,830.79 $                GLDE All Others 883,270.87$               

GETT Unpaved Roads 99,457.25 $                  GLDE Trails 1,271,192.04$            

GETT Water Systems 2,206,166.82 $            GLDE Total 2,154,462.91$            

GETT Total 51,347,993.73$          GOGA All Others 39,467,097.12$         

GEWA All Others 324,421.66 $                GOGA Buildings 114,169,381.15$       

GEWA Buildings 373,382.32 $                GOGA Campgrounds 52,605.78$                  

GEWA Housing 167,515.94 $                GOGA Housing 1,789,956.42$            

GEWA Paved Roads 151,228.43 $                GOGA Paved Roads 39,184,698.87$         

GEWA Trails - $                               GOGA Trails 16,028,920.62$         

GEWA Unpaved Roads - $                               GOGA Unpaved Roads 1,244,691.33$            

GEWA Waste Water Systems - $                               GOGA Waste Water Systems 9,351,901.14$            

GEWA Water Systems 10,035.54 $                  GOGA Water Systems 9,650,236.53$            

GEWA Total 1,026,583.89 $            GOGA Total 230,939,488.97$       

GICL All Others 498,685.72 $                GOIS All Others 4,369,022.08$            

GICL Buildings 815,311.69 $                GOIS Buildings 4,463,516.00$            

GICL Campgrounds - $                               GOIS Paved Roads 612,325.71$               

GICL Paved Roads 761,932.48 $                GOIS Total 9,444,863.79$            

GICL Trails 84,568.25 $                  GOSP All Others 210,600.48$               

GICL Unpaved Roads - $                               GOSP Buildings 738,636.23$               

GICL Waste Water Systems 55,990.30 $                  GOSP Campgrounds -$                               

GICL Water Systems 172,559.81 $                GOSP Housing 60,710.61$                  

GICL Total 2,389,048.25 $            GOSP Paved Roads -$                               

GLAC All Others 3,733,802.21 $            GOSP Unpaved Roads 5,631.47$                    

GLAC Buildings 28,037,093.82 $          GOSP Waste Water Systems 5,547.02$                    

GLAC Campgrounds 2,618,826.94 $            GOSP Water Systems 7,970.52$                    

GLAC Housing 3,508,405.79 $            GOSP Total 1,029,096.33$            

GLAC Paved Roads 90,770,011.11 $          GRBA All Others 198,941.49$               

GLAC Trails 8,237,949.55 $            GRBA Buildings 2,743,233.46$            

GLAC Unpaved Roads 675,271.77 $                GRBA Campgrounds 971,555.01$               

GLAC Waste Water Systems 6,524,873.79 $            GRBA Housing 288,382.47$               

GLAC Water Systems 4,156,668.26 $            GRBA Paved Roads 8,171,454.49$            

GLAC Total 148,262,903.24$        GRBA Trails 2,045,104.09$            

GLBA All Others 541,973.56 $                GRBA Unpaved Roads 1,084,518.54$            

GLBA Buildings 4,921,399.58 $            GRBA Waste Water Systems 818,434.32$               

GLBA Campgrounds 11,910.00 $                  GRBA Water Systems 307,411.52$               

GLBA Housing 417,123.93 $                GRBA Total 16,629,035.39$         

GLBA Paved Roads 4,661,546.04 $            GRCA All Others 14,980,939.57$         

GLBA Trails 2,047,722.10 $            GRCA Buildings 21,935,175.82$         

GLBA Unpaved Roads 555,608.69 $                GRCA Campgrounds 1,003,352.96$            

GLBA Waste Water Systems 222,597.30 $                GRCA Housing 4,436,508.57$            

GLBA Water Systems 336,270.35 $                GRCA Paved Roads 112,590,054.39$       

GLBA Total 13,716,151.55$          GRCA Trails 26,007,691.38$         

GLCA All Others 12,931,419.78 $          GRCA Unpaved Roads 688,005.27$               

GLCA Buildings 12,916,412.49 $          GRCA Waste Water Systems 31,750,867.86$         

GLCA Campgrounds 442,141.09 $                GRCA Water Systems 120,383,002.96$       

GLCA Housing 5,641,200.51 $            GRCA Total 333,775,598.78$       

GLCA Paved Roads 72,463,607.05 $          GRKO All Others 278,528.36$               
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GLCA Trails 254,418.21$               GRKO Buildings 3,119,203.09$            

GLCA Unpaved Roads 271,587.74$               GRKO Paved Roads 379,309.73$               

GLCA Waste Water Systems 5,553,093.29$            GRKO Trails -$                               

GLCA Water Systems 3,773,410.47$            GRKO Unpaved Roads -$                               

GLCA Total 114,247,290.62$        GRKO Water Systems -$                               

GLDE All Others 883,270.87 $                GRKO Total 3,777,041.18$            

GLDE Trails 1,271,192.04 $            GRON All Others -$                               

GLDE Total 2,154,462.91 $            GRON Total -$                               

GOGA All Others 47,851,624.67 $          GRPO All Others 155,134.60$               

GOGA Buildings 143,289,562.13 $       GRPO Buildings 379,099.77$               

GOGA Campgrounds 83,303.47 $                  GRPO Campgrounds 13,906.32$                  

GOGA Housing 1,891,499.01 $            GRPO Housing -$                               

GOGA Paved Roads 65,830,198.82 $          GRPO Paved Roads 519,913.34$               

GOGA Trails 18,495,623.82 $          GRPO Trails 129,594.16$               

GOGA Unpaved Roads 2,235,724.97 $            GRPO Unpaved Roads -$                               

GOGA Waste Water Systems 9,460,419.72 $            GRPO Waste Water Systems 113,280.48$               

GOGA Water Systems 9,689,684.31 $            GRPO Water Systems -$                               

GOGA Total 298,827,640.92$        GRPO Total 1,310,928.67$            

GOIS All Others 4,369,022.08 $            GRSA All Others 670,131.79$               

GOIS Buildings 24,598,945.81 $          GRSA Buildings 815,272.29$               

GOIS Paved Roads 896,029.34 $                GRSA Campgrounds 883,177.44$               

GOIS Total 29,863,997.23$          GRSA Housing 947,892.73$               

GOSP All Others 210,600.48 $                GRSA Paved Roads 3,223,382.39$            

GOSP Buildings 738,636.23 $                GRSA Trails 843,989.96$               

GOSP Campgrounds - $                               GRSA Unpaved Roads 345,224.00$               

GOSP Housing 60,710.61 $                  GRSA Waste Water Systems 97,802.95$                  

GOSP Paved Roads - $                               GRSA Water Systems 953,320.31$               

GOSP Unpaved Roads 6,051.09 $                    GRSA Total 8,780,193.86$            

GOSP Waste Water Systems 5,547.02 $                    GRSM All Others 1,449,702.92$            

GOSP Water Systems 7,970.52 $                    GRSM Buildings 13,084,331.38$         

GOSP Total 1,029,515.95 $            GRSM Campgrounds 2,044,747.63$            

GRBA All Others 198,941.49 $                GRSM Housing 830,283.94$               

GRBA Buildings 2,841,648.48 $            GRSM Paved Roads 144,485,842.28$       

GRBA Campgrounds 971,555.01 $                GRSM Trails 13,749,438.58$         

GRBA Housing 288,382.47 $                GRSM Unpaved Roads 3,819,964.33$            

GRBA Paved Roads 8,171,454.49 $            GRSM Waste Water Systems 5,137,626.26$            

GRBA Trails 2,076,964.09 $            GRSM Water Systems 5,048,290.00$            

GRBA Unpaved Roads 1,270,284.38 $            GRSM Total 189,650,227.33$       

GRBA Waste Water Systems 818,434.32 $                GRTE All Others 2,874,095.89$            

GRBA Water Systems 307,411.52 $                GRTE Buildings 25,135,462.48$         

GRBA Total 16,945,076.24$          GRTE Campgrounds 284,046.08$               

GRCA All Others 16,432,916.40 $          GRTE Housing 2,902,261.85$            

GRCA Buildings 26,319,316.15 $          GRTE Paved Roads 77,754,294.62$         

GRCA Campgrounds 1,003,352.96 $            GRTE Trails 15,887,248.23$         

GRCA Housing 4,463,656.52 $            GRTE Unpaved Roads 7,514,546.15$            

GRCA Paved Roads 119,871,902.00 $       GRTE Waste Water Systems 19,586,971.42$         

GRCA Trails 29,873,482.92 $          GRTE Water Systems 14,737,312.50$         

GRCA Unpaved Roads 3,256,026.06 $            GRTE Total 166,676,239.21$       

GRCA Waste Water Systems 31,750,867.86 $          GUCO All Others 875,415.32$               

GRCA Water Systems 120,383,002.96 $       GUCO Buildings 1,140,801.05$            

GRCA Total 353,354,523.82$        GUCO Paved Roads 902,675.64$               

GRKO All Others 316,182.36 $                GUCO Trails 37,640.11$                  

GRKO Buildings 3,139,281.27 $            GUCO Unpaved Roads -$                               

GRKO Paved Roads 379,309.73 $                GUCO Waste Water Systems -$                               

GRKO Trails - $                               GUCO Water Systems -$                               

GRKO Unpaved Roads - $                               GUCO Total 2,956,532.12$            

GRKO Water Systems - $                               GUIS All Others 42,809,337.40$         

GRKO Total 3,834,773.36 $            GUIS Buildings 1,462,783.38$            

GRON All Others - $                               GUIS Campgrounds -$                               

GRON Total - $                               GUIS Housing 311,700.88$               

GRPO All Others 169,443.54 $                GUIS Paved Roads 12,857,132.39$         

GRPO Buildings 379,099.77 $                GUIS Trails 239,248.33$               

GRPO Campgrounds 13,906.32 $                  GUIS Waste Water Systems 669,037.00$               

GRPO Housing - $                               GUIS Water Systems 617,718.62$               

GRPO Paved Roads 519,913.34 $                GUIS Total 58,966,958.00$         

GRPO Trails 138,429.29 $                GUMO All Others 183,311.78$               

GRPO Unpaved Roads - $                               GUMO Buildings 435,370.24$               

GRPO Waste Water Systems 113,280.48 $                GUMO Campgrounds 30,998.23$                  

GRPO Water Systems - $                               GUMO Housing 251,955.98$               

GRPO Total 1,334,072.74 $            GUMO Paved Roads 3,673,265.25$            

GRSA All Others 670,131.79 $                GUMO Trails 206,770.13$               

GRSA Buildings 844,509.59 $                GUMO Unpaved Roads 128,759.90$               

GRSA Campgrounds 883,177.44 $                GUMO Waste Water Systems 249,471.21$               

GRSA Housing 947,892.73 $                GUMO Water Systems 342,824.21$               

GRSA Paved Roads 3,243,926.03 $            GUMO Total 5,502,726.92$            

GRSA Trails 879,675.06 $                GWCA All Others 32,772.04$                  

GRSA Unpaved Roads 347,647.78 $                GWCA Buildings 49,856.00$                  

GRSA Waste Water Systems 97,802.95 $                  GWCA Housing 2,336.60$                    

GRSA Water Systems 953,320.31 $                GWCA Paved Roads 140,458.37$               

GRSA Total 8,868,083.68 $            GWCA Trails -$                               

GRSM All Others 1,718,449.66 $            GWCA Waste Water Systems -$                               

GRSM Buildings 24,079,809.69 $          GWCA Water Systems -$                               

GRSM Campgrounds 2,138,679.30 $            GWCA Total 225,423.01$               

GRSM Housing 1,020,177.40 $            GWMP All Others 16,458,123.39$         

GRSM Paved Roads 147,102,133.68 $       GWMP Buildings 13,107,482.05$         

GRSM Trails 18,687,403.79 $          GWMP Paved Roads 437,208,254.36$       

GRSM Unpaved Roads 4,690,464.27 $            GWMP Trails 1,005,165.11$            

GRSM Waste Water Systems 5,550,981.22 $            GWMP Unpaved Roads -$                               

GRSM Water Systems 6,203,943.00 $            GWMP Waste Water Systems 77,678.92$                  

GRSM Total 211,192,042.02$        GWMP Water Systems 40,000.00$                  

GRTE All Others 3,197,469.17 $            GWMP Total 467,896,703.83$       

GRTE Buildings 38,760,485.66 $          HAFC All Others 617,032.87$               

GRTE Campgrounds 2,616,871.44 $            HAFC Buildings 7,229,843.98$            

GRTE Housing 3,247,732.66 $            HAFC Paved Roads 547,431.39$               

GRTE Paved Roads 83,034,380.41 $          HAFC Total 8,394,308.24$            

GRTE Trails 16,554,291.96 $          HAFE All Others 508,649.37$               

GRTE Unpaved Roads 9,064,969.25 $            HAFE Buildings 2,414,560.11$            

GRTE Waste Water Systems 19,586,971.42 $          HAFE Housing 25,440.66$                  

GRTE Water Systems 14,737,312.50 $          HAFE Paved Roads 4,100,058.90$            

GRTE Total 190,800,484.47$        HAFE Trails 218,525.65$               

GUCO All Others 875,415.32 $                HAFE Unpaved Roads -$                               

GUCO Buildings 2,102,900.05 $            HAFE Total 7,267,234.69$            

GUCO Housing - $                               HAFO All Others 6,775.38$                    

GUCO Paved Roads 1,044,024.07 $            HAFO Buildings 224,191.10$               

GUCO Trails 37,640.11 $                  HAFO Trails 128,581.30$               

GUCO Unpaved Roads - $                               HAFO Unpaved Roads 18,549.43$                  

GUCO Waste Water Systems - $                               HAFO Waste Water Systems -$                               

GUCO Water Systems - $                               HAFO Water Systems -$                               

GUCO Total 4,059,979.55 $            HAFO Total 378,097.21$               

GUIS All Others 43,432,422.36 $          HAGR All Others -$                               

GUIS Buildings 1,656,813.22 $            HAGR Buildings 342,295.00$               

GUIS Campgrounds - $                               HAGR Total 342,295.00$               

GUIS Housing 338,075.88 $                HALE All Others 893,554.63$               

GUIS Paved Roads 15,305,592.36 $          HALE Buildings 1,341,939.73$            

GUIS Trails 450,543.25 $                HALE Campgrounds 114,300.00$               

GUIS Unpaved Roads 106,270.30 $                HALE Housing 103,383.63$               

GUIS Waste Water Systems 669,037.00 $                HALE Paved Roads 15,684,238.72$         

GUIS Water Systems 617,718.62 $                HALE Trails 2,140,565.08$            

GUIS Total 62,576,472.99$          HALE Unpaved Roads -$                               

GUMO All Others 183,311.78 $                HALE Waste Water Systems 173,481.60$               

GUMO Buildings 436,307.73 $                HALE Water Systems 1,501,063.80$            

GUMO Campgrounds 30,998.23 $                  HALE Total 21,952,527.19$         

GUMO Housing 251,955.98 $                HAMP All Others 1,053,526.42$            

GUMO Paved Roads 3,673,265.25 $            HAMP Buildings 2,454,172.16$            

GUMO Trails 206,770.13 $                HAMP Housing 41,595.07$                  

GUMO Unpaved Roads 128,759.90 $                HAMP Paved Roads 149,144.41$               

GUMO Waste Water Systems 249,471.21 $                HAMP Unpaved Roads -$                               

GUMO Water Systems 342,824.21 $                HAMP Total 3,698,438.06$            

GUMO Total 5,503,664.41 $            HAVO All Others 7,498,830.72$            

GWCA All Others 40,768.06 $                  HAVO Buildings 11,337,428.50$         
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GWCA Buildings 49,856.00$                  HAVO Campgrounds -$                               

GWCA Housing 2,336.60$                    HAVO Housing 346,290.45$               

GWCA Paved Roads 327,402.15$               HAVO Paved Roads 46,934,614.55$         

GWCA Trails -$                               HAVO Trails 2,867,239.51$            

GWCA Unpaved Roads -$                               HAVO Unpaved Roads -$                               

GWCA Waste Water Systems -$                               HAVO Waste Water Systems 19,358.23$                  

GWCA Water Systems -$                               HAVO Water Systems 5,087,640.89$            

GWCA Total 420,362.81$                HAVO Total 74,091,402.85$         

GWMP All Others 34,099,378.39 $          HEHO All Others 636,781.04$               

GWMP Buildings 14,024,073.82 $          HEHO Buildings 746,648.02$               

GWMP Housing 20,000.00 $                  HEHO Housing 452,844.91$               

GWMP Paved Roads 438,432,819.81 $       HEHO Paved Roads 1,634,621.89$            

GWMP Trails 1,410,715.04 $            HEHO Trails 59,865.00$                  

GWMP Unpaved Roads 1,404.00 $                    HEHO Unpaved Roads -$                               

GWMP Waste Water Systems 77,678.92 $                  HEHO Water Systems -$                               

GWMP Water Systems 40,000.00 $                  HEHO Total 3,530,760.86$            

GWMP Total 488,106,069.98$        HOAL All Others 3,197.61$                    

HAFC All Others 617,032.87 $                HOAL Paved Roads 11,873.68$                  

HAFC Buildings 8,285,840.29 $            HOAL Total 15,071.29$                  

HAFC Paved Roads 1,247,450.33 $            HOBE All Others 166,472.38$               

HAFC Total 10,150,323.49$          HOBE Buildings 682,555.75$               

HAFE All Others 1,419,752.29 $            HOBE Housing -$                               

HAFE Buildings 2,414,560.11 $            HOBE Paved Roads 726,205.79$               

HAFE Housing 25,440.66 $                  HOBE Trails 135,209.76$               

HAFE Paved Roads 4,137,184.50 $            HOBE Unpaved Roads 11,536.80$                  

HAFE Trails 218,525.65 $                HOBE Waste Water Systems -$                               

HAFE Unpaved Roads - $                               HOBE Water Systems -$                               

HAFE Total 8,215,463.21 $            HOBE Total 1,721,980.48$            

HAFO All Others 179,130.24 $                HOCU All Others 128,620.23$               

HAFO Buildings 769,726.67 $                HOCU Buildings 223,659.65$               

HAFO Trails 128,581.30 $                HOCU Paved Roads 169,713.67$               

HAFO Unpaved Roads 30,348.86 $                  HOCU Trails 48,264.08$                  

HAFO Waste Water Systems - $                               HOCU Waste Water Systems -$                               

HAFO Water Systems - $                               HOCU Water Systems -$                               

HAFO Total 1,107,787.07 $            HOCU Total 570,257.63$               

HAGR All Others - $                               HOFR All Others 439,245.53$               

HAGR Buildings 342,295.00 $                HOFR Buildings 6,431,262.09$            

HAGR Total 342,295.00$                HOFR Housing 201,774.00$               

HALE All Others 893,554.63 $                HOFR Paved Roads 9,155.48$                    

HALE Buildings 1,404,883.60 $            HOFR Trails 576,220.77$               

HALE Campgrounds 114,300.00 $                HOFR Unpaved Roads -$                               

HALE Housing 105,319.39 $                HOFR Waste Water Systems -$                               

HALE Paved Roads 15,850,735.71 $          HOFR Water Systems -$                               

HALE Trails 2,341,427.58 $            HOFR Total 7,657,657.87$            

HALE Unpaved Roads - $                               HOFU All Others 1,116,927.86$            

HALE Waste Water Systems 173,481.60 $                HOFU Buildings 2,356,010.34$            

HALE Water Systems 1,501,063.80 $            HOFU Housing 17,591.81$                  

HALE Total 22,384,766.31$          HOFU Paved Roads 484,445.88$               

HAMP All Others 1,081,425.92 $            HOFU Trails 50,354.13$                  

HAMP Buildings 2,454,172.16 $            HOFU Unpaved Roads 187,057.71$               

HAMP Housing 41,595.07 $                  HOFU Waste Water Systems 78,753.32$                  

HAMP Paved Roads 242,585.21 $                HOFU Water Systems 1,208,140.99$            

HAMP Trails - $                               HOFU Total 5,499,282.04$            

HAMP Unpaved Roads 36,031.91 $                  HOME All Others 242,614.51$               

HAMP Total 3,855,810.27 $            HOME Buildings 999,514.79$               

HAVO All Others 7,534,092.72 $            HOME Campgrounds -$                               

HAVO Buildings 11,965,800.04 $          HOME Housing 103,859.97$               

HAVO Campgrounds - $                               HOME Paved Roads 1,472,523.00$            

HAVO Housing 346,290.45 $                HOME Trails 129,466.74$               

HAVO Paved Roads 46,980,391.28 $          HOME Waste Water Systems -$                               

HAVO Trails 2,969,201.89 $            HOME Water Systems 2,407.94$                    

HAVO Unpaved Roads 1,105,543.08 $            HOME Total 2,950,386.95$            

HAVO Waste Water Systems 19,358.23 $                  HOSP All Others 2,936,482.09$            

HAVO Water Systems 5,294,271.67 $            HOSP Buildings 2,841,795.52$            

HAVO Total 76,214,949.36$          HOSP Campgrounds 95,029.56$                  

HEHO All Others 699,292.98 $                HOSP Paved Roads 11,018,299.16$         

HEHO Buildings 930,028.04 $                HOSP Trails 1,430,616.04$            

HEHO Housing 452,844.91 $                HOSP Unpaved Roads -$                               

HEHO Paved Roads 1,962,788.36 $            HOSP Waste Water Systems -$                               

HEHO Trails 142,861.45 $                HOSP Water Systems 1,310,879.49$            

HEHO Unpaved Roads - $                               HOSP Total 19,633,101.86$         

HEHO Waste Water Systems - $                               HOVE All Others 160,898.57$               

HEHO Water Systems - $                               HOVE Buildings 400,757.72$               

HEHO Total 4,187,815.74 $            HOVE Campgrounds 33,284.30$                  

HFJC All Others - $                               HOVE Housing 86,011.73$                  

HFJC Total - $                               HOVE Paved Roads 991,197.04$               

HOAL All Others 3,197.61 $                    HOVE Trails -$                               

HOAL Buildings 1,066,620.17 $            HOVE Waste Water Systems 92,547.65$                  

HOAL Housing - $                               HOVE Water Systems 882,335.25$               

HOAL Paved Roads 602,087.76 $                HOVE Total 2,647,032.26$            

HOAL Total 1,671,905.54 $            HPTC Buildings 527,385.02$               

HOBE All Others 174,972.38 $                HPTC Unpaved Roads -$                               

HOBE Buildings 682,555.75 $                HPTC Total 527,385.02$               

HOBE Campgrounds - $                               HSTR All Others 60,030.79$                  

HOBE Housing 4,868.00 $                    HSTR Buildings 1,863,248.70$            

HOBE Paved Roads 3,175,343.35 $            HSTR Housing 2,063.52$                    

HOBE Trails 135,209.76 $                HSTR Total 1,925,343.01$            

HOBE Unpaved Roads 11,536.80 $                  HUTR All Others 188,866.43$               

HOBE Waste Water Systems - $                               HUTR Buildings 901,076.57$               

HOBE Water Systems - $                               HUTR Housing 223,189.25$               

HOBE Total 4,184,486.04 $            HUTR Paved Roads 316,703.41$               

HOCU All Others 137,023.05 $                HUTR Unpaved Roads -$                               

HOCU Buildings 223,659.65 $                HUTR Waste Water Systems 7,348.18$                    

HOCU Paved Roads 389,848.23 $                HUTR Water Systems -$                               

HOCU Trails 48,264.08 $                  HUTR Total 1,637,183.84$            

HOCU Unpaved Roads - $                               IATR All Others -$                               

HOCU Waste Water Systems - $                               IATR Buildings 90,052.80$                  

HOCU Water Systems - $                               IATR Waste Water Systems -$                               

HOCU Total 798,795.01$                IATR Water Systems 13,495.21$                  

HOFR All Others 439,245.53 $                IATR Total 103,548.01$               

HOFR Buildings 6,688,518.05 $            INDE All Others 1,768,245.04$            

HOFR Housing 201,774.00 $                INDE Buildings 37,698,902.20$         

HOFR Paved Roads 489,052.08 $                INDE Housing 484,888.39$               

HOFR Trails 576,220.77 $                INDE Paved Roads 1,776,391.24$            

HOFR Unpaved Roads 63,576.33 $                  INDE Trails 2,541,462.03$            

HOFR Waste Water Systems - $                               INDE Total 44,269,888.90$         

HOFR Water Systems - $                               INDU All Others 1,568,743.23$            

HOFR Total 8,458,386.76 $            INDU Buildings 9,735,342.61$            

HOFU All Others 1,805,647.27 $            INDU Campgrounds 115,701.63$               

HOFU Buildings 2,953,600.16 $            INDU Housing 137,905.58$               

HOFU Campgrounds 29,099.21 $                  INDU Paved Roads 1,220,012.77$            

HOFU Housing 282,138.17 $                INDU Trails 1,852,252.61$            

HOFU Paved Roads 508,224.70 $                INDU Unpaved Roads 55,783.59$                  

HOFU Trails 50,354.13 $                  INDU Waste Water Systems 44,107.99$                  

HOFU Unpaved Roads 610,897.10 $                INDU Water Systems 81,494.48$                  

HOFU Waste Water Systems 78,753.32 $                  INDU Total 14,811,344.49$         

HOFU Water Systems 1,208,140.99 $            ISRO All Others 3,444,558.62$            

HOFU Total 7,526,855.05 $            ISRO Buildings 1,863,928.54$            

HOME All Others 245,159.89 $                ISRO Campgrounds 257,898.46$               

HOME Buildings 1,199,749.21 $            ISRO Housing 700,662.51$               

HOME Campgrounds - $                               ISRO Paved Roads 183,326.10$               

HOME Housing 103,859.97 $                ISRO Trails 1,877,171.59$            

HOME Paved Roads 1,475,237.85 $            ISRO Waste Water Systems 183,161.61$               

HOME Trails 129,466.74 $                ISRO Water Systems 69,792.69$                  

HOME Waste Water Systems - $                               ISRO Total 8,580,500.12$            

HOME Water Systems 2,407.94 $                    JAGA All Others 128,471.75$               

HOME Total 3,155,881.60 $            JAGA Buildings 422,156.64$               

HOSP All Others 3,075,702.52 $            JAGA Paved Roads 69,755.73$                  

HOSP Buildings 2,939,927.36 $            JAGA Trails 123,071.57$               

HOSP Campgrounds 95,029.56 $                  JAGA Total 743,455.69$               
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HOSP Paved Roads 11,107,433.25$         JAZZ All Others -$                               

HOSP Trails 1,431,785.33$            JAZZ Buildings 893,673.09$               

HOSP Unpaved Roads -$                               JAZZ Water Systems -$                               

HOSP Waste Water Systems -$                               JAZZ Total 893,673.09$               

HOSP Water Systems 1,310,879.49$            JECA All Others 382,509.00$               

HOSP Total 19,960,757.51$          JECA Buildings 971,227.95$               

HOVE All Others 160,898.57 $                JECA Housing 288,773.39$               

HOVE Buildings 446,963.79 $                JECA Paved Roads 438,452.46$               

HOVE Campgrounds 33,284.30 $                  JECA Trails 1,221,897.77$            

HOVE Housing 86,011.73 $                  JECA Waste Water Systems -$                               

HOVE Paved Roads 991,197.04 $                JECA Water Systems 542,141.84$               

HOVE Trails 53,450.64 $                  JECA Total 3,845,002.41$            

HOVE Unpaved Roads 155,425.20 $                JEFF All Others 5,322,829.38$            

HOVE Waste Water Systems 92,547.65 $                  JEFF Buildings 19,405,080.74$         

HOVE Water Systems 882,335.25 $                JEFF Paved Roads -$                               

HOVE Total 2,902,114.17 $            JEFF Total 24,727,910.12$         

HPTC Buildings 572,957.78 $                JELA All Others 923,895.12$               

HPTC Unpaved Roads - $                               JELA Buildings 1,740,860.15$            

HPTC Total 572,957.78$                JELA Paved Roads 3,359,962.17$            

HSTR All Others 60,030.79 $                  JELA Trails 203,185.15$               

HSTR Buildings 1,863,248.70 $            JELA Waste Water Systems -$                               

HSTR Housing 2,063.52 $                    JELA Water Systems -$                               

HSTR Paved Roads 92,368.71 $                  JELA Total 6,227,902.59$            

HSTR Total 2,017,711.72 $            JICA All Others 2,951,507.81$            

HUTR All Others 188,866.43 $                JICA Buildings 2,367,518.13$            

HUTR Buildings 1,641,227.22 $            JICA Paved Roads 573,537.56$               

HUTR Housing 223,189.25 $                JICA Trails -$                               

HUTR Paved Roads 316,703.41 $                JICA Waste Water Systems -$                               

HUTR Unpaved Roads - $                               JICA Water Systems -$                               

HUTR Waste Water Systems 7,348.18 $                    JICA Total 5,892,563.50$            

HUTR Water Systems - $                               JODA All Others 9,534.00$                    

HUTR Total 2,377,334.49 $            JODA Buildings 289,519.95$               

IATR All Others - $                               JODA Housing -$                               

IATR Buildings 90,052.80 $                  JODA Trails 83,664.77$                  

IATR Waste Water Systems - $                               JODA Unpaved Roads -$                               

IATR Water Systems 13,495.21 $                  JODA Waste Water Systems 61,351.26$                  

IATR Total 103,548.01$                JODA Water Systems 45,969.19$                  

INDE All Others 1,898,373.76 $            JODA Total 490,039.17$               

INDE Buildings 43,046,077.71 $          JODR All Others -$                               

INDE Housing 493,988.39 $                JODR Buildings 80,490.91$                  

INDE Paved Roads 1,910,061.45 $            JODR Housing 79,128.20$                  

INDE Trails 2,558,877.57 $            JODR Paved Roads 6,060,123.90$            

INDE Total 49,907,378.88$          JODR Trails 211,269.36$               

INDU All Others 1,807,261.69 $            JODR Unpaved Roads 46,692.02$                  

INDU Buildings 18,375,319.73 $          JODR Waste Water Systems 1,807,470.39$            

INDU Campgrounds 115,701.63 $                JODR Water Systems 1,900,802.95$            

INDU Housing 137,905.58 $                JODR Total 10,185,977.73$         

INDU Paved Roads 2,703,688.00 $            JOFI All Others -$                               

INDU Trails 1,961,229.13 $            JOFI Buildings 326,881.63$               

INDU Unpaved Roads 167,444.44 $                JOFI Total 326,881.63$               

INDU Waste Water Systems 44,905.15 $                  JOFL All Others 674,547.80$               

INDU Water Systems 81,494.48 $                  JOFL Buildings 4,543,307.18$            

INDU Total 25,394,949.83$          JOFL Paved Roads 1,586,106.93$            

ISRO All Others 3,870,119.35 $            JOFL Trails 170,386.24$               

ISRO Buildings 6,804,479.65 $            JOFL Total 6,974,348.15$            

ISRO Campgrounds 358,844.22 $                JOMU All Others 391,984.07$               

ISRO Housing 1,333,558.14 $            JOMU Buildings 659,891.47$               

ISRO Paved Roads 183,326.10 $                JOMU Paved Roads 548,488.05$               

ISRO Trails 2,074,012.48 $            JOMU Trails 170,142.00$               

ISRO Waste Water Systems 183,161.61 $                JOMU Waste Water Systems -$                               

ISRO Water Systems 69,792.69 $                  JOMU Water Systems 8,000.00$                    

ISRO Total 14,877,294.24$          JOMU Total 1,778,505.59$            

JAGA All Others 128,471.75 $                JOTR All Others 2,005,111.11$            

JAGA Buildings 430,724.17 $                JOTR Buildings 2,316,117.35$            

JAGA Paved Roads 69,755.73 $                  JOTR Campgrounds 1,401,265.30$            

JAGA Trails 123,071.57 $                JOTR Housing 179,343.85$               

JAGA Total 752,023.22$                JOTR Paved Roads 17,553,270.20$         

JAZZ All Others 152,446.01 $                JOTR Trails 1,479,574.44$            

JAZZ Buildings 1,070,036.17 $            JOTR Unpaved Roads 2,056,634.75$            

JAZZ Trails - $                               JOTR Waste Water Systems -$                               

JAZZ Water Systems - $                               JOTR Water Systems 176,684.10$               

JAZZ Total 1,222,482.18 $            JOTR Total 27,168,001.10$         

JECA All Others 382,509.00 $                KAHO All Others 402,914.70$               

JECA Buildings 978,815.14 $                KAHO Buildings 73,176.28$                  

JECA Housing 288,773.39 $                KAHO Paved Roads 190,769.95$               

JECA Paved Roads 458,401.91 $                KAHO Trails 155,851.60$               

JECA Trails 1,221,897.77 $            KAHO Unpaved Roads -$                               

JECA Unpaved Roads 47,690.41 $                  KAHO Waste Water Systems 111,697.00$               

JECA Waste Water Systems - $                               KAHO Water Systems -$                               

JECA Water Systems 542,141.84 $                KAHO Total 934,409.53$               

JECA Total 3,920,229.46 $            KALA All Others 11,034,271.56$         

JEFF All Others 5,767,962.68 $            KALA Buildings 2,855,137.64$            

JEFF Buildings 19,542,897.33 $          KALA Housing 2,377,339.31$            

JEFF Paved Roads 535,303.65 $                KALA Paved Roads 174,805.75$               

JEFF Total 25,846,163.66$          KALA Trails 662,601.51$               

JELA All Others 923,895.12 $                KALA Unpaved Roads -$                               

JELA Buildings 1,740,860.15 $            KALA Waste Water Systems 44,900.04$                  

JELA Campgrounds - $                               KALA Water Systems 5,601,571.47$            

JELA Paved Roads 3,494,836.00 $            KALA Total 22,750,627.28$         

JELA Trails 203,185.15 $                KATM All Others 1,810,877.27$            

JELA Unpaved Roads - $                               KATM Buildings 917,336.48$               

JELA Waste Water Systems - $                               KATM Campgrounds 36,492.50$                  

JELA Water Systems - $                               KATM Housing 382,232.58$               

JELA Total 6,362,776.42 $            KATM Paved Roads -$                               

JICA All Others 2,953,760.00 $            KATM Trails 865,095.25$               

JICA Buildings 2,368,538.36 $            KATM Unpaved Roads 2,361,419.51$            

JICA Paved Roads 578,087.17 $                KATM Waste Water Systems 329,710.35$               

JICA Trails - $                               KATM Water Systems 88,574.83$                  

JICA Waste Water Systems - $                               KATM Total 6,791,738.77$            

JICA Water Systems - $                               KEFJ All Others 322,818.10$               

JICA Total 5,900,385.53 $            KEFJ Buildings 715,048.44$               

JODA All Others 72,237.57 $                  KEFJ Campgrounds -$                               

JODA Buildings 289,519.95 $                KEFJ Housing 113,352.36$               

JODA Housing 10,643.60 $                  KEFJ Paved Roads 1,087,389.06$            

JODA Paved Roads 567,851.10 $                KEFJ Trails 126,359.96$               

JODA Trails 203,933.74 $                KEFJ Unpaved Roads -$                               

JODA Unpaved Roads 313,876.18 $                KEFJ Waste Water Systems -$                               

JODA Waste Water Systems 61,351.26 $                  KEFJ Water Systems -$                               

JODA Water Systems 45,969.19 $                  KEFJ Total 2,364,967.92$            

JODA Total 1,565,382.59 $            KEMO All Others 186,327.00$               

JODR All Others - $                               KEMO Buildings 80,288.27$                  

JODR Buildings 231,684.20 $                KEMO Housing 30,400.00$                  

JODR Campgrounds 1,139.16 $                    KEMO Paved Roads 1,440,812.04$            

JODR Housing 79,128.20 $                  KEMO Trails 10,510.00$                  

JODR Paved Roads 6,517,931.17 $            KEMO Unpaved Roads -$                               

JODR Trails 371,066.45 $                KEMO Waste Water Systems -$                               

JODR Unpaved Roads 154,372.85 $                KEMO Total 1,748,337.31$            

JODR Waste Water Systems 1,807,470.39 $            KEWE All Others 162,924.15$               

JODR Water Systems 1,900,802.95 $            KEWE Buildings 6,343,746.64$            

JODR Total 11,063,595.37$          KEWE Paved Roads 300,933.87$               

JOFI All Others - $                               KEWE Unpaved Roads -$                               

JOFI Buildings 326,881.63 $                KEWE Waste Water Systems -$                               

JOFI Total 326,881.63$                KEWE Total 6,807,604.66$            

JOFL All Others 674,547.80 $                KIMO All Others 998,604.30$               

JOFL Buildings 5,432,399.52 $            KIMO Buildings 1,309,071.19$            

JOFL Paved Roads 1,586,106.93 $            KIMO Housing 94,885.19$                  

JOFL Trails 170,386.24 $                KIMO Paved Roads 1,426,679.07$            

JOFL Unpaved Roads 51,343.31 $                  KIMO Trails 484,282.02$               

JOFL Total 7,914,783.80 $            KIMO Unpaved Roads 219,482.04$               

JOMU All Others 577,726.93 $                KIMO Waste Water Systems -$                               
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JOMU Buildings 659,891.47$               KIMO Water Systems 259,362.05$               

JOMU Paved Roads 588,731.74$               KIMO Total 4,792,365.86$            

JOMU Trails 236,055.35$               KLGO All Others 486,546.95$               

JOMU Waste Water Systems -$                               KLGO Buildings 3,092,600.39$            

JOMU Water Systems 8,000.00$                    KLGO Campgrounds 54,700.70$                  

JOMU Total 2,070,405.49$            KLGO Housing 213,029.74$               

JOTR All Others 2,361,710.35$            KLGO Trails 532,034.76$               

JOTR Buildings 2,319,067.72$            KLGO Unpaved Roads 516,405.08$               

JOTR Campgrounds 1,695,636.66$            KLGO Total 4,895,317.62$            

JOTR Housing 186,046.54$               KLSE All Others -$                               

JOTR Paved Roads 22,695,753.93$         KLSE Buildings 71,391.00$                  

JOTR Trails 3,680,719.67$            KLSE Total 71,391.00$                  

JOTR Unpaved Roads 2,378,907.36$            KNRI All Others 316,821.47$               

JOTR Waste Water Systems -$                               KNRI Buildings 234,340.22$               

JOTR Water Systems 176,684.10$               KNRI Paved Roads 161,545.59$               

JOTR Total 35,494,526.33$          KNRI Trails 58,723.55$                  

JUBA All Others - $                               KNRI Unpaved Roads 35,762.46$                  

JUBA Total - $                               KNRI Waste Water Systems -$                               

KAHO All Others 468,239.02 $                KNRI Water Systems 1,422.00$                    

KAHO Buildings 79,410.98 $                  KNRI Total 808,615.29$               

KAHO Paved Roads 190,769.95 $                LABE All Others 191,327.18$               

KAHO Trails 155,851.60 $                LABE Buildings 194,249.19$               

KAHO Unpaved Roads - $                               LABE Campgrounds 19,826.84$                  

KAHO Waste Water Systems 111,697.00 $                LABE Housing 62,843.53$                  

KAHO Water Systems - $                               LABE Paved Roads 26,555,860.37$         

KAHO Total 1,005,968.55 $            LABE Trails 459,908.24$               

KALA All Others 11,243,055.88 $          LABE Unpaved Roads 846,106.98$               

KALA Buildings 5,029,939.98 $            LABE Waste Water Systems -$                               

KALA Housing 2,403,389.86 $            LABE Water Systems 155,845.68$               

KALA Paved Roads 174,805.75 $                LABE Total 28,485,968.00$         

KALA Trails 662,601.51 $                LACL All Others 301,054.34$               

KALA Unpaved Roads 27,332.76 $                  LACL Buildings 371,572.29$               

KALA Waste Water Systems 46,334.21 $                  LACL Housing 369,018.14$               

KALA Water Systems 5,601,571.47 $            LACL Trails 149,199.20$               

KALA Total 25,189,031.42$          LACL Unpaved Roads 171,651.95$               

KATM All Others 1,876,389.52 $            LACL Waste Water Systems 200,100.85$               

KATM Buildings 2,971,366.91 $            LACL Water Systems 50,389.33$                  

KATM Campgrounds 36,492.50 $                  LACL Total 1,612,986.10$            

KATM Housing 631,840.83 $                LAKE All Others 11,131,589.49$         

KATM Paved Roads - $                               LAKE Buildings 3,886,138.81$            

KATM Trails 976,442.04 $                LAKE Campgrounds 3,640,937.73$            

KATM Unpaved Roads 2,381,966.96 $            LAKE Housing 1,040,321.83$            

KATM Waste Water Systems 329,710.35 $                LAKE Paved Roads 116,433,118.89$       

KATM Water Systems 88,574.83 $                  LAKE Trails 425.45$                        

KATM Total 9,292,783.94 $            LAKE Unpaved Roads 1,774,410.61$            

KEFJ All Others 325,448.29 $                LAKE Waste Water Systems 2,655,081.12$            

KEFJ Buildings 769,432.13 $                LAKE Water Systems 1,029,244.23$            

KEFJ Campgrounds - $                               LAKE Total 141,591,268.16$       

KEFJ Housing 113,352.36 $                LAMR All Others 902,109.52$               

KEFJ Paved Roads 1,087,726.14 $            LAMR Buildings 376,958.69$               

KEFJ Trails 149,359.96 $                LAMR Campgrounds 364,402.26$               

KEFJ Unpaved Roads - $                               LAMR Paved Roads 7,129,023.80$            

KEFJ Waste Water Systems - $                               LAMR Trails 113,070.57$               

KEFJ Water Systems - $                               LAMR Unpaved Roads 682,071.21$               

KEFJ Total 2,445,318.88 $            LAMR Waste Water Systems 52,894.17$                  

KEMO All Others 280,878.60 $                LAMR Water Systems 144,214.72$               

KEMO Buildings 123,788.32 $                LAMR Total 9,764,744.94$            

KEMO Housing 30,400.00 $                  LARO All Others 4,127,965.79$            

KEMO Paved Roads 7,830,494.91 $            LARO Buildings 2,062,688.88$            

KEMO Trails 10,510.00 $                  LARO Campgrounds 553,428.52$               

KEMO Unpaved Roads - $                               LARO Housing 75,326.08$                  

KEMO Waste Water Systems - $                               LARO Paved Roads 9,964,517.74$            

KEMO Total 8,276,071.83 $            LARO Trails 91,007.15$                  

KEWE All Others 164,569.38 $                LARO Unpaved Roads 194,252.57$               

KEWE Buildings 6,343,746.64 $            LARO Waste Water Systems 1,175,676.35$            

KEWE Paved Roads 300,933.87 $                LARO Water Systems 636,183.04$               

KEWE Unpaved Roads - $                               LARO Total 18,881,046.11$         

KEWE Waste Water Systems - $                               LAVO All Others 1,984,506.52$            

KEWE Total 6,809,249.89 $            LAVO Buildings 3,152,322.04$            

KIMO All Others 1,013,632.30 $            LAVO Campgrounds 626,330.40$               

KIMO Buildings 1,353,935.90 $            LAVO Housing 792,999.27$               

KIMO Housing 94,885.19 $                  LAVO Paved Roads 8,499,376.89$            

KIMO Paved Roads 1,426,679.07 $            LAVO Trails 1,700,369.88$            

KIMO Trails 484,282.02 $                LAVO Unpaved Roads 27,135.00$                  

KIMO Unpaved Roads 230,309.47 $                LAVO Waste Water Systems 615,814.78$               

KIMO Waste Water Systems - $                               LAVO Water Systems 1,577,697.28$            

KIMO Water Systems 259,362.05 $                LAVO Total 18,976,552.06$         

KIMO Total 4,863,086.00 $            LECL All Others 277,943.69$               

KLGO All Others 486,546.95 $                LECL Total 277,943.69$               

KLGO Buildings 3,112,231.85 $            LEWI All Others 233,415.59$               

KLGO Campgrounds 67,432.70 $                  LEWI Buildings 712,034.13$               

KLGO Housing 260,860.52 $                LEWI Paved Roads 79,334.78$                  

KLGO Trails 532,034.76 $                LEWI Trails 416,497.95$               

KLGO Unpaved Roads 516,405.08 $                LEWI Unpaved Roads 12,638.16$                  

KLGO Total 4,975,511.86 $            LEWI Waste Water Systems 514,501.00$               

KLSE All Others - $                               LEWI Water Systems 488,000.00$               

KLSE Buildings 71,391.00 $                  LEWI Total 2,456,421.61$            

KLSE Total 71,391.00 $                  LIBI All Others 2,983,007.88$            

KNRI All Others 316,821.47 $                LIBI Buildings 1,644,731.76$            

KNRI Buildings 238,310.49 $                LIBI Housing 149,814.76$               

KNRI Paved Roads 161,545.59 $                LIBI Paved Roads 3,270,015.48$            

KNRI Trails 58,723.55 $                  LIBI Trails 1,580.10$                    

KNRI Unpaved Roads 40,320.59 $                  LIBI Unpaved Roads -$                               

KNRI Waste Water Systems - $                               LIBI Waste Water Systems 394,493.00$               

KNRI Water Systems 1,422.00 $                    LIBI Water Systems 1,093,204.22$            

KNRI Total 817,143.69$                LIBI Total 9,536,847.20$            

LABE All Others 191,327.18 $                LIBO All Others 143,366.98$               

LABE Buildings 204,224.74 $                LIBO Buildings 318,361.11$               

LABE Campgrounds 19,826.84 $                  LIBO Housing 71,248.42$                  

LABE Housing 62,843.53 $                  LIBO Paved Roads 508,514.34$               

LABE Paved Roads 26,649,601.74 $          LIBO Trails 255,100.42$               

LABE Trails 756,457.09 $                LIBO Unpaved Roads -$                               

LABE Unpaved Roads 860,120.84 $                LIBO Waste Water Systems 214,995.01$               

LABE Waste Water Systems - $                               LIBO Water Systems 225,470.77$               

LABE Water Systems 155,845.68 $                LIBO Total 1,737,057.05$            

LABE Total 28,900,247.63$          LIHO All Others 512,732.63$               

LACL All Others 301,054.34 $                LIHO Buildings 5,536,962.79$            

LACL Buildings 521,358.69 $                LIHO Paved Roads 888,003.11$               

LACL Housing 402,573.34 $                LIHO Trails 131,702.23$               

LACL Trails 444,272.20 $                LIHO Total 7,069,400.76$            

LACL Unpaved Roads 180,264.73 $                LIRI All Others 368,452.24$               

LACL Waste Water Systems 200,100.85 $                LIRI Buildings 28,093.16$                  

LACL Water Systems 50,389.33 $                  LIRI Campgrounds -$                               

LACL Total 2,100,013.48 $            LIRI Paved Roads 283,949.66$               

LAKE All Others 11,442,085.48 $          LIRI Trails 34,890.00$                  

LAKE Buildings 4,404,739.05 $            LIRI Unpaved Roads 779,797.21$               

LAKE Campgrounds 3,644,056.20 $            LIRI Waste Water Systems -$                               

LAKE Housing 1,091,321.99 $            LIRI Water Systems -$                               

LAKE Paved Roads 164,579,828.11 $       LIRI Total 1,495,182.26$            

LAKE Trails 138,838.60 $                LOEA All Others 22,773.10$                  

LAKE Unpaved Roads 4,324,684.61 $            LOEA Buildings 2,199,263.06$            

LAKE Waste Water Systems 2,664,449.26 $            LOEA Total 2,222,036.16$            

LAKE Water Systems 1,029,244.23 $            LONG All Others 869,537.80$               

LAKE Total 193,319,247.53$        LONG Buildings 743,006.51$               

LAMR All Others 1,591,641.84 $            LONG Total 1,612,544.31$            

LAMR Buildings 500,262.69 $                LOWE All Others 3,901,451.18$            

LAMR Campgrounds 364,402.26 $                LOWE Buildings 8,540,414.84$            

LAMR Paved Roads 8,446,705.62 $            LOWE Paved Roads 232,193.25$               

LAMR Trails 116,724.91 $                LOWE Trails 599,036.80$               

LAMR Unpaved Roads 1,679,479.02 $            LOWE Total 13,273,096.07$         
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LAMR Waste Water Systems 72,800.75 $                  LYJO All Others 1,079,776.08$            

LAMR Water Systems 144,214.72 $                LYJO Buildings 2,798,248.43$            

LAMR Total 12,916,231.81$          LYJO Campgrounds -$                               

LARO All Others 6,558,415.97 $            LYJO Housing 125,692.96$               

LARO Buildings 2,551,902.84 $            LYJO Paved Roads 2,733,554.24$            

LARO Campgrounds 556,822.75 $                LYJO Trails -$                               

LARO Housing 75,326.08 $                  LYJO Unpaved Roads 54,399.61$                  

LARO Paved Roads 17,266,239.98 $          LYJO Waste Water Systems 25,700.34$                  

LARO Trails 151,115.80 $                LYJO Water Systems 168,921.84$               

LARO Unpaved Roads 375,821.45 $                LYJO Total 6,986,293.50$            

LARO Waste Water Systems 1,175,676.35 $            MABI All Others 563,275.15$               

LARO Water Systems 636,487.87 $                MABI Buildings 679,166.05$               

LARO Total 29,347,809.09$          MABI Housing 596,717.58$               

LAVO All Others 1,986,000.02 $            MABI Trails 383,952.00$               

LAVO Buildings 3,365,377.82 $            MABI Unpaved Roads 529,200.00$               

LAVO Campgrounds 626,330.40 $                MABI Waste Water Systems -$                               

LAVO Housing 966,679.78 $                MABI Water Systems 420,037.92$               

LAVO Paved Roads 9,269,404.33 $            MABI Total 3,172,348.70$            

LAVO Trails 2,991,488.58 $            MACA All Others 3,446,417.15$            

LAVO Unpaved Roads 47,385.00 $                  MACA Buildings 9,698,921.40$            

LAVO Waste Water Systems 615,814.78 $                MACA Campgrounds 1,253,417.27$            

LAVO Water Systems 1,577,697.28 $            MACA Housing 377,710.49$               

LAVO Total 21,446,177.99$          MACA Paved Roads 27,916,454.29$         

LECL All Others 277,943.69 $                MACA Trails 44,878,934.94$         

LECL Total 277,943.69$                MACA Unpaved Roads 252,261.85$               

LEWI All Others 233,415.59 $                MACA Waste Water Systems 759,560.70$               

LEWI Buildings 754,446.37 $                MACA Water Systems 16,347.80$                  

LEWI Paved Roads 79,334.78 $                  MACA Total 88,600,025.89$         

LEWI Trails 416,497.95 $                MALU All Others 357,873.77$               

LEWI Unpaved Roads 28,900.04 $                  MALU Buildings 11,790,046.25$         

LEWI Waste Water Systems 514,501.00 $                MALU Paved Roads 912,953.78$               

LEWI Water Systems 488,000.00 $                MALU Total 13,060,873.80$         

LEWI Total 2,515,095.73 $            MANA All Others 1,624,202.72$            

LIBI All Others 2,983,007.88 $            MANA Buildings 494,596.35$               

LIBI Buildings 1,644,731.76 $            MANA Housing 252,251.97$               

LIBI Campgrounds - $                               MANA Paved Roads 2,225,489.67$            

LIBI Housing 149,814.76 $                MANA Trails 74,975.00$                  

LIBI Paved Roads 3,270,015.48 $            MANA Unpaved Roads -$                               

LIBI Trails 1,580.10 $                    MANA Waste Water Systems -$                               

LIBI Unpaved Roads - $                               MANA Water Systems -$                               

LIBI Waste Water Systems 394,493.00 $                MANA Total 4,671,515.71$            

LIBI Water Systems 1,093,204.22 $            MANZ All Others 551,082.15$               

LIBI Total 9,536,847.20 $            MANZ Buildings 450,323.42$               

LIBO All Others 143,366.98 $                MANZ Paved Roads 1,397,500.87$            

LIBO Buildings 326,741.11 $                MANZ Unpaved Roads 2,927,067.75$            

LIBO Housing 71,248.42 $                  MANZ Waste Water Systems 33,394.03$                  

LIBO Paved Roads 561,496.44 $                MANZ Water Systems -$                               

LIBO Trails 268,899.62 $                MANZ Total 5,359,368.22$            

LIBO Unpaved Roads - $                               MAVA All Others 430,266.62$               

LIBO Waste Water Systems 214,995.01 $                MAVA Buildings 1,923,927.87$            

LIBO Water Systems 225,470.77 $                MAVA Paved Roads 50,379.11$                  

LIBO Total 1,812,218.35 $            MAVA Unpaved Roads -$                               

LIHO All Others 550,520.38 $                MAVA Water Systems -$                               

LIHO Buildings 5,636,075.82 $            MAVA Total 2,404,573.60$            

LIHO Paved Roads 972,827.87 $                MAWA All Others -$                               

LIHO Trails 131,702.23 $                MAWA Buildings 474,563.14$               

LIHO Unpaved Roads 5,977.58 $                    MAWA Total 474,563.14$               

LIHO Total 7,297,103.89 $            MEVE All Others 10,621,899.19$         

LIRI All Others 376,063.30 $                MEVE Buildings 6,334,816.46$            

LIRI Buildings 35,771.16 $                  MEVE Campgrounds 619,517.44$               

LIRI Campgrounds - $                               MEVE Housing 2,391,759.54$            

LIRI Paved Roads 351,548.14 $                MEVE Paved Roads 27,663,176.78$         

LIRI Trails 40,047.54 $                  MEVE Trails 1,735,578.30$            

LIRI Unpaved Roads 800,237.52 $                MEVE Unpaved Roads 397,068.33$               

LIRI Waste Water Systems - $                               MEVE Waste Water Systems 1,864,854.13$            

LIRI Water Systems - $                               MEVE Water Systems 7,847,102.88$            

LIRI Total 1,603,667.66 $            MEVE Total 59,475,773.05$         

LOEA All Others 22,773.10 $                  MIIN All Others 49,319.55$                  

LOEA Buildings 2,199,263.06 $            MIIN Buildings 3,079,783.03$            

LOEA Total 2,222,036.16 $            MIIN Paved Roads 39,214.41$                  

LONG All Others 869,537.80 $                MIIN Trails -$                               

LONG Buildings 743,006.51 $                MIIN Unpaved Roads 305,730.43$               

LONG Total 1,612,544.31 $            MIIN Total 3,474,047.42$            

LOWE All Others 4,071,103.08 $            MIMA All Others 2,602,139.58$            

LOWE Buildings 9,420,390.37 $            MIMA Buildings 3,178,228.77$            

LOWE Paved Roads 859,772.57 $                MIMA Housing 969,938.37$               

LOWE Trails 599,036.80 $                MIMA Paved Roads 1,346,970.44$            

LOWE Total 14,950,302.82$          MIMA Trails 262,061.64$               

LYJO All Others 1,105,084.53 $            MIMA Unpaved Roads 471,969.60$               

LYJO Buildings 2,800,955.19 $            MIMA Waste Water Systems 256,112.67$               

LYJO Campgrounds - $                               MIMA Total 9,087,421.07$            

LYJO Housing 125,692.96 $                MIMI All Others 357,084.01$               

LYJO Paved Roads 2,733,554.24 $            MIMI Buildings 674,732.61$               

LYJO Trails - $                               MIMI Paved Roads 132,408.32$               

LYJO Unpaved Roads 54,399.61 $                  MIMI Unpaved Roads -$                               

LYJO Waste Water Systems 25,700.34 $                  MIMI Waste Water Systems -$                               

LYJO Water Systems 168,921.84 $                MIMI Water Systems 150,910.38$               

LYJO Total 7,014,308.71 $            MIMI Total 1,315,135.32$            

MABI All Others 568,123.17 $                MISS All Others 375,000.00$               

MABI Buildings 684,593.46 $                MISS Buildings 682,355.47$               

MABI Housing 596,717.58 $                MISS Total 1,057,355.47$            

MABI Trails 383,952.00 $                MNRR All Others 291,560.94$               

MABI Unpaved Roads 534,400.00 $                MNRR Buildings -$                               

MABI Waste Water Systems - $                               MNRR Paved Roads 106,712.96$               

MABI Water Systems 420,037.92 $                MNRR Unpaved Roads 38,121.81$                  

MABI Total 3,187,824.13 $            MNRR Total 436,395.71$               

MACA All Others 3,614,220.64 $            MOCA All Others 724,123.00$               

MACA Buildings 13,956,816.85 $          MOCA Buildings 513,839.04$               

MACA Campgrounds 1,255,420.67 $            MOCA Housing 164,802.41$               

MACA Housing 377,710.49 $                MOCA Paved Roads 2,246,464.50$            

MACA Paved Roads 29,236,137.58 $          MOCA Trails 361,508.85$               

MACA Trails 44,878,934.94 $          MOCA Unpaved Roads 3,416.01$                    

MACA Unpaved Roads 409,999.09 $                MOCA Waste Water Systems 355,927.56$               

MACA Waste Water Systems 759,560.70 $                MOCA Water Systems 148,765.94$               

MACA Water Systems 16,347.80 $                  MOCA Total 4,518,847.32$            

MACA Total 94,505,148.76$          MOCR All Others 142,700.00$               

MALU All Others 357,873.77 $                MOCR Buildings 491,318.33$               

MALU Buildings 11,790,046.25 $          MOCR Paved Roads 1,879,811.17$            

MALU Paved Roads 1,032,807.86 $            MOCR Trails 151,130.00$               

MALU Total 13,180,727.88$          MOCR Water Systems -$                               

MANA All Others 1,624,202.72 $            MOCR Total 2,664,959.50$            

MANA Buildings 494,596.35 $                MOJA All Others 485,359.13$               

MANA Housing 252,251.97 $                MOJA Buildings 1,274,863.16$            

MANA Paved Roads 2,285,068.87 $            MOJA Campgrounds 15,000.00$                  

MANA Trails 126,375.00 $                MOJA Housing 170,257.03$               

MANA Unpaved Roads - $                               MOJA Paved Roads 107,600,797.33$       

MANA Waste Water Systems - $                               MOJA Unpaved Roads 1,363,619.56$            

MANA Water Systems - $                               MOJA Waste Water Systems -$                               

MANA Total 4,782,494.91 $            MOJA Water Systems 408,137.40$               

MANZ All Others 551,082.15 $                MOJA Total 111,318,033.60$       

MANZ Buildings 686,620.47 $                MONO All Others 736,662.15$               

MANZ Paved Roads 1,397,500.87 $            MONO Buildings 2,665,247.42$            

MANZ Unpaved Roads 3,604,055.49 $            MONO Housing 9,700.50$                    

MANZ Waste Water Systems 33,394.03 $                  MONO Paved Roads 663,041.78$               

MANZ Water Systems - $                               MONO Trails 191,844.48$               

MANZ Total 6,272,653.01 $            MONO Unpaved Roads 41,351.46$                  

MASI All Others - $                               MONO Total 4,307,847.79$            

MASI Total - $                               MORA All Others 12,631,132.88$         

MAVA All Others 430,266.62 $                MORA Buildings 9,493,684.01$            

MAVA Buildings 2,188,453.85 $            MORA Campgrounds 2,394,096.32$            
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MAVA Paved Roads 50,379.11$                  MORA Housing 2,763,522.89$            

MAVA Unpaved Roads -$                               MORA Paved Roads 104,474,316.46$       

MAVA Water Systems -$                               MORA Trails 9,892,271.08$            

MAVA Total 2,669,099.58$            MORA Unpaved Roads 1,197,461.30$            

MAWA All Others -$                               MORA Waste Water Systems 3,127,511.39$            

MAWA Buildings 474,563.14$               MORA Water Systems 4,334,946.13$            

MAWA Total 474,563.14$                MORA Total 150,308,942.46$       

MEVE All Others 12,066,485.33 $          MORR All Others 1,676,516.05$            

MEVE Buildings 6,986,238.41 $            MORR Buildings 2,374,797.56$            

MEVE Campgrounds 619,517.44 $                MORR Housing 499,159.59$               

MEVE Housing 2,391,759.54 $            MORR Paved Roads 3,256,175.07$            

MEVE Paved Roads 28,803,187.86 $          MORR Trails 145,853.60$               

MEVE Trails 3,859,690.91 $            MORR Unpaved Roads 20,250.00$                  

MEVE Unpaved Roads 1,270,174.57 $            MORR Waste Water Systems 165,551.65$               

MEVE Waste Water Systems 1,889,164.33 $            MORR Water Systems -$                               

MEVE Water Systems 7,847,102.88 $            MORR Total 8,138,303.52$            

MEVE Total 65,733,321.27$          MORU All Others 1,774,327.17$            

MIIN All Others 49,319.55 $                  MORU Buildings 10,576,665.19$         

MIIN Buildings 3,616,458.03 $            MORU Housing 250,241.96$               

MIIN Paved Roads 39,214.41 $                  MORU Paved Roads 587,054.60$               

MIIN Trails - $                               MORU Trails 1,045,164.11$            

MIIN Unpaved Roads 532,114.00 $                MORU Unpaved Roads -$                               

MIIN Total 4,237,105.99 $            MORU Waste Water Systems 912,345.52$               

MIMA All Others 3,036,061.75 $            MORU Water Systems 101,522.00$               

MIMA Buildings 4,342,085.27 $            MORU Total 15,247,320.55$         

MIMA Housing 969,938.37 $                MUWO All Others 10,000.00$                  

MIMA Paved Roads 1,346,970.44 $            MUWO Buildings 375,573.70$               

MIMA Trails 267,275.10 $                MUWO Housing -$                               

MIMA Unpaved Roads 524,402.25 $                MUWO Paved Roads 1,957,088.06$            

MIMA Waste Water Systems 256,112.67 $                MUWO Trails 6,990,956.86$            

MIMA Total 10,742,845.85$          MUWO Unpaved Roads 357,750.00$               

MIMI All Others 357,084.01 $                MUWO Waste Water Systems 2,405,997.78$            

MIMI Buildings 674,732.61 $                MUWO Water Systems 922,395.46$               

MIMI Paved Roads 132,408.32 $                MUWO Total 13,019,761.86$         

MIMI Unpaved Roads - $                               NABR All Others 220,231.25$               

MIMI Waste Water Systems - $                               NABR Buildings 619,176.34$               

MIMI Water Systems 150,910.38 $                NABR Housing 187,220.67$               

MIMI Total 1,315,135.32 $            NABR Paved Roads 7,424,344.36$            

MISS All Others 375,000.00 $                NABR Trails 133,755.02$               

MISS Buildings 682,355.47 $                NABR Waste Water Systems 241,053.89$               

MISS Total 1,057,355.47 $            NABR Water Systems 515,326.91$               

MNRR All Others 291,560.94 $                NABR Total 9,341,108.44$            

MNRR Buildings - $                               NACE All Others 70,907,295.72$         

MNRR Paved Roads 106,712.96 $                NACE Buildings 29,380,367.41$         

MNRR Unpaved Roads 38,121.81 $                  NACE Campgrounds 87,691.62$                  

MNRR Total 436,395.71$                NACE Paved Roads 95,142,569.37$         

MOCA All Others 724,123.00 $                NACE Trails 3,153,181.61$            

MOCA Buildings 513,839.04 $                NACE Unpaved Roads 1,109,766.08$            

MOCA Housing 164,802.41 $                NACE Water Systems -$                               

MOCA Paved Roads 2,361,994.16 $            NACE Total 199,780,871.81$       

MOCA Trails 361,508.85 $                NAMA All Others 606,266,643.84$       

MOCA Unpaved Roads 3,416.01 $                    NAMA Buildings 48,225,712.93$         

MOCA Waste Water Systems 355,927.56 $                NAMA Paved Roads 45,568,264.55$         

MOCA Water Systems 148,765.94 $                NAMA Waste Water Systems -$                               

MOCA Total 4,634,376.97 $            NAMA Water Systems -$                               

MOCR All Others 212,700.00 $                NAMA Total 700,060,621.32$       

MOCR Buildings 496,928.33 $                NATC All Others 699,793.71$               

MOCR Paved Roads 1,917,719.96 $            NATC Buildings 1,328,031.29$            

MOCR Trails 151,130.00 $                NATC Unpaved Roads 30,225.51$                  

MOCR Unpaved Roads - $                               NATC Total 2,058,050.51$            

MOCR Waste Water Systems 87,250.00 $                  NATR All Others 10,745,811.45$         

MOCR Water Systems - $                               NATR Buildings 3,450,428.68$            

MOCR Total 2,865,728.29 $            NATR Campgrounds 104,517.00$               

MOJA All Others 1,516,328.58 $            NATR Housing -$                               

MOJA Buildings 2,623,003.78 $            NATR Paved Roads 337,338,221.54$       

MOJA Campgrounds 15,000.00 $                  NATR Trails 801,455.61$               

MOJA Housing 233,625.10 $                NATR Unpaved Roads -$                               

MOJA Paved Roads 107,600,797.33 $       NATR Waste Water Systems 746,916.27$               

MOJA Trails 27,593.53 $                  NATR Water Systems 128,243.85$               

MOJA Unpaved Roads 1,392,999.65 $            NATR Total 353,315,594.40$       

MOJA Waste Water Systems - $                               NAVA All Others 541,586.16$               

MOJA Water Systems 408,137.40 $                NAVA Buildings 358,399.03$               

MOJA Total 113,817,485.36$        NAVA Campgrounds 59,948.86$                  

MONO All Others 736,662.15 $                NAVA Housing 218,790.52$               

MONO Buildings 2,665,247.42 $            NAVA Paved Roads 719,503.59$               

MONO Housing 9,700.50 $                    NAVA Trails 75,205.95$                  

MONO Paved Roads 663,041.78 $                NAVA Unpaved Roads 95,090.70$                  

MONO Trails 191,844.48 $                NAVA Waste Water Systems 206,924.18$               

MONO Unpaved Roads 41,351.46 $                  NAVA Water Systems 72,929.91$                  

MONO Total 4,307,847.79 $            NAVA Total 2,348,378.90$            

MORA All Others 12,675,079.05 $          NCRO Buildings 15,952,549.20$         

MORA Buildings 10,125,127.16 $          NCRO Total 15,952,549.20$         

MORA Campgrounds 2,406,743.32 $            NEBE All Others 25,000.00$                  

MORA Housing 2,955,938.49 $            NEBE Buildings 622,770.61$               

MORA Paved Roads 105,213,385.40 $       NEBE Total 647,770.61$               

MORA Trails 10,009,756.16 $          NEJE Trails -$                               

MORA Unpaved Roads 1,279,968.08 $            NEJE Total -$                               

MORA Waste Water Systems 3,127,511.39 $            NEPE All Others 398,732.81$               

MORA Water Systems 4,334,946.13 $            NEPE Buildings 1,185,276.20$            

MORA Total 152,128,455.18$        NEPE Paved Roads 108,896.66$               

MORR All Others 1,695,080.95 $            NEPE Trails -$                               

MORR Buildings 2,402,070.69 $            NEPE Water Systems 210,792.76$               

MORR Housing 500,230.59 $                NEPE Total 1,903,698.43$            

MORR Paved Roads 3,401,476.79 $            NERI All Others 5,993,806.67$            

MORR Trails 145,853.60 $                NERI Buildings 6,378,195.61$            

MORR Unpaved Roads 20,250.00 $                  NERI Campgrounds 313,659.51$               

MORR Waste Water Systems 177,605.10 $                NERI Housing 622,939.25$               

MORR Water Systems - $                               NERI Paved Roads 3,905,189.67$            

MORR Total 8,342,567.72 $            NERI Trails 1,527,178.17$            

MORU All Others 1,774,327.17 $            NERI Unpaved Roads 2,852,168.29$            

MORU Buildings 10,577,098.72 $          NERI Waste Water Systems 102,082.78$               

MORU Housing 282,570.87 $                NERI Water Systems 69,270.94$                  

MORU Paved Roads 896,315.48 $                NERI Total 21,764,490.89$         

MORU Trails 1,075,164.11 $            NERO All Others 256,570.29$               

MORU Unpaved Roads - $                               NERO Buildings -$                               

MORU Waste Water Systems 912,345.52 $                NERO Total 256,570.29$               

MORU Water Systems 101,522.00 $                NICO All Others 71,825.68$                  

MORU Total 15,619,343.87$          NICO Buildings 1,164,845.06$            

MUWO All Others 76,000.00 $                  NICO Total 1,236,670.74$            

MUWO Buildings 1,917,490.14 $            NIOB All Others 42,589.40$                  

MUWO Housing 123,202.72 $                NIOB Buildings -$                               

MUWO Paved Roads 2,318,463.70 $            NIOB Total 42,589.40$                  

MUWO Trails 6,990,956.86 $            NISI All Others 2,318,607.10$            

MUWO Unpaved Roads 357,750.00 $                NISI Buildings 309,390.10$               

MUWO Waste Water Systems 2,405,997.78 $            NISI Paved Roads -$                               

MUWO Water Systems 922,395.46 $                NISI Trails 756,959.20$               

MUWO Total 15,112,256.66$          NISI Unpaved Roads 15,375.15$                  

NABR All Others 402,102.59 $                NISI Waste Water Systems -$                               

NABR Buildings 968,916.63 $                NISI Water Systems -$                               

NABR Campgrounds 101,334.37 $                NISI Total 3,400,331.55$            

NABR Housing 187,220.67 $                NOCA All Others 1,052,350.74$            

NABR Paved Roads 7,864,722.59 $            NOCA Buildings 3,132,985.71$            

NABR Trails 168,653.59 $                NOCA Campgrounds 765,824.05$               

NABR Unpaved Roads 49,016.88 $                  NOCA Housing 1,008,208.29$            

NABR Waste Water Systems 241,053.89 $                NOCA Paved Roads 7,376,683.58$            

NABR Water Systems 515,326.91 $                NOCA Trails 3,292,974.17$            

NABR Total 10,498,348.12$          NOCA Unpaved Roads 6,351,181.50$            

NACE All Others 102,108,124.00 $       NOCA Waste Water Systems 118,749.51$               

NACE Buildings 33,684,453.31 $          NOCA Water Systems 435,240.52$               

NACE Campgrounds 87,691.62 $                  NOCA Total 23,534,198.07$         
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NACE Paved Roads 96,004,855.33$         NPSA All Others 123,039.04$               

NACE Trails 6,602,188.36$            NPSA Buildings 44,495.00$                  

NACE Unpaved Roads 1,169,762.99$            NPSA Paved Roads 63,893.49$                  

NACE Waste Water Systems -$                               NPSA Trails 212,352.90$               

NACE Water Systems -$                               NPSA Unpaved Roads 297,160.00$               

NACE Total 239,657,075.60$        NPSA Water Systems -$                               

NAMA All Others 608,836,445.67 $       NPSA Total 740,940.43$               

NAMA Buildings 49,636,496.47 $          OBRI All Others 54,501.95$                  

NAMA Paved Roads 53,939,363.28 $          OBRI Campgrounds 18,697.73$                  

NAMA Unpaved Roads - $                               OBRI Paved Roads 381,351.04$               

NAMA Waste Water Systems - $                               OBRI Trails 83,128.38$                  

NAMA Water Systems - $                               OBRI Unpaved Roads 35,715.30$                  

NAMA Total 712,412,305.42$        OBRI Total 573,394.40$               

NATC All Others 724,527.52 $                OCJO All Others -$                               

NATC Buildings 1,337,310.32 $            OCJO Total -$                               

NATC Paved Roads 166,754.20 $                OCMU All Others 173,712.40$               

NATC Unpaved Roads 30,225.51 $                  OCMU Buildings 1,680,039.12$            

NATC Total 2,258,817.56 $            OCMU Housing 667,676.37$               

NATR All Others 11,691,227.92 $          OCMU Paved Roads 3,704,744.71$            

NATR Buildings 4,598,852.10 $            OCMU Trails 450,691.47$               

NATR Campgrounds 104,517.00 $                OCMU Unpaved Roads 271,821.53$               

NATR Housing 108,700.00 $                OCMU Water Systems -$                               

NATR Paved Roads 344,387,923.97 $       OCMU Total 6,948,685.60$            

NATR Trails 801,455.61 $                OLYM All Others 6,134,054.51$            

NATR Unpaved Roads - $                               OLYM Buildings 8,381,609.21$            

NATR Waste Water Systems 746,916.27 $                OLYM Campgrounds 2,911,624.61$            

NATR Water Systems 128,243.85 $                OLYM Paved Roads 107,332,880.91$       

NATR Total 362,567,836.72$        OLYM Trails 6,902,470.59$            

NAVA All Others 541,586.16 $                OLYM Unpaved Roads 2,380,823.39$            

NAVA Buildings 358,399.03 $                OLYM Waste Water Systems 2,208,231.36$            

NAVA Campgrounds 59,948.86 $                  OLYM Water Systems 1,449,050.73$            

NAVA Housing 218,790.52 $                OLYM Total 137,700,745.31$       

NAVA Paved Roads 719,503.59 $                ORCA All Others 62,539.14$                  

NAVA Trails 75,205.95 $                  ORCA Buildings 12,700,265.77$         

NAVA Unpaved Roads 95,090.70 $                  ORCA Campgrounds 82,851.43$                  

NAVA Waste Water Systems 206,924.18 $                ORCA Housing 415,369.90$               

NAVA Water Systems 72,929.91 $                  ORCA Paved Roads 820,417.69$               

NAVA Total 2,348,378.90 $            ORCA Trails 123,392.56$               

NCRO Buildings 16,016,205.00 $          ORCA Unpaved Roads 25,045.84$                  

NCRO Total 16,016,205.00$          ORCA Waste Water Systems 49,392.00$                  

NEBE All Others 25,000.00 $                  ORCA Water Systems 1,072,616.32$            

NEBE Buildings 622,770.61 $                ORCA Total 15,351,890.65$         

NEBE Total 647,770.61$                ORPI All Others 459,748.38$               

NEJE Trails - $                               ORPI Buildings 490,713.30$               

NEJE Total - $                               ORPI Campgrounds 457,648.99$               

NEPE All Others 1,127,424.27 $            ORPI Housing 154,812.38$               

NEPE Buildings 1,185,276.20 $            ORPI Paved Roads 7,252,370.56$            

NEPE Paved Roads 205,652.80 $                ORPI Trails 281,546.86$               

NEPE Trails - $                               ORPI Unpaved Roads 58,054.20$                  

NEPE Unpaved Roads 23,733.85 $                  ORPI Waste Water Systems 516.26$                        

NEPE Waste Water Systems - $                               ORPI Water Systems 26,058.33$                  

NEPE Water Systems 210,792.76 $                ORPI Total 9,181,469.26$            

NEPE Total 2,752,879.88 $            OSTB All Others 211,380.19$               

NERI All Others 6,024,108.87 $            OSTB Buildings 2,846,586.33$            

NERI Buildings 6,784,666.95 $            OSTB Paved Roads 33,504.68$                  

NERI Campgrounds 313,659.51 $                OSTB Waste Water Systems 30,522.25$                  

NERI Housing 622,939.25 $                OSTB Water Systems -$                               

NERI Paved Roads 3,905,189.67 $            OSTB Total 3,121,993.45$            

NERI Trails 1,547,344.82 $            OZAR All Others 6,383,725.68$            

NERI Unpaved Roads 2,925,984.97 $            OZAR Buildings 9,409,508.07$            

NERI Waste Water Systems 102,082.78 $                OZAR Campgrounds 5,058,062.24$            

NERI Water Systems 69,270.94 $                  OZAR Housing 688,575.11$               

NERI Total 22,295,247.76$          OZAR Paved Roads 11,142,170.06$         

NERO All Others 256,570.29 $                OZAR Trails 1,384,668.09$            

NERO Buildings - $                               OZAR Unpaved Roads 3,882,029.71$            

NERO Total 256,570.29$                OZAR Waste Water Systems 1,447,931.75$            

NICO All Others 71,825.68 $                  OZAR Water Systems 4,685,385.35$            

NICO Buildings 1,164,845.06 $            OZAR Total 44,082,056.06$         

NICO Waste Water Systems - $                               PAAL All Others 123,472.56$               

NICO Total 1,236,670.74 $            PAAL Buildings 204,802.70$               

NIOB All Others 42,589.40 $                  PAAL Paved Roads 224,981.32$               

NIOB Buildings - $                               PAAL Trails 214,233.81$               

NIOB Total 42,589.40 $                  PAAL Unpaved Roads 36,761.63$                  

NISI All Others 4,056,927.19 $            PAAL Total 804,252.02$               

NISI Buildings 323,464.17 $                PAIS All Others 2,059,207.80$            

NISI Paved Roads - $                               PAIS Buildings 2,081,181.14$            

NISI Trails 815,494.00 $                PAIS Campgrounds 38,104.68$                  

NISI Unpaved Roads 15,375.15 $                  PAIS Housing 24,174.00$                  

NISI Waste Water Systems - $                               PAIS Paved Roads 8,246,473.66$            

NISI Water Systems - $                               PAIS Trails 32,036.75$                  

NISI Total 5,211,260.51 $            PAIS Unpaved Roads 514,041.70$               

NOCA All Others 1,301,925.42 $            PAIS Waste Water Systems 68,995.00$                  

NOCA Buildings 3,360,751.22 $            PAIS Water Systems 752,359.61$               

NOCA Campgrounds 854,344.77 $                PAIS Total 13,816,574.34$         

NOCA Housing 1,136,152.57 $            PARA All Others 493,814.06$               

NOCA Paved Roads 8,853,091.90 $            PARA Buildings 585,764.27$               

NOCA Trails 3,652,494.42 $            PARA Trails -$                               

NOCA Unpaved Roads 6,560,715.23 $            PARA Unpaved Roads 1,791,819.66$            

NOCA Waste Water Systems 118,749.51 $                PARA Waste Water Systems 7,650.00$                    

NOCA Water Systems 435,240.52 $                PARA Water Systems 36,925.00$                  

NOCA Total 26,273,465.56$          PARA Total 2,915,972.99$            

NPSA All Others 123,039.04 $                PECO All Others 979,754.68$               

NPSA Buildings 122,631.40 $                PECO Buildings 4,180,417.71$            

NPSA Paved Roads 63,893.49 $                  PECO Housing 86,709.38$                  

NPSA Trails 212,352.90 $                PECO Paved Roads 361,704.58$               

NPSA Unpaved Roads 297,160.00 $                PECO Trails 188,390.22$               

NPSA Water Systems - $                               PECO Unpaved Roads 774,764.64$               

NPSA Total 819,076.83$                PECO Waste Water Systems 205,255.18$               

OBRI All Others 54,501.95 $                  PECO Water Systems 29,054.39$                  

OBRI Buildings 9,905.08 $                    PECO Total 6,806,050.78$            

OBRI Campgrounds 18,697.73 $                  PEFO All Others 1,397,733.87$            

OBRI Paved Roads 381,351.04 $                PEFO Buildings 5,311,728.80$            

OBRI Trails 83,128.38 $                  PEFO Housing 2,004,825.82$            

OBRI Unpaved Roads 36,866.57 $                  PEFO Paved Roads 32,639,929.06$         

OBRI Total 584,450.75$                PEFO Trails 660,557.32$               

OCJO All Others - $                               PEFO Unpaved Roads 50,912.73$                  

OCJO Total - $                               PEFO Waste Water Systems 895,150.02$               

OCMU All Others 173,712.40 $                PEFO Water Systems 2,267,282.61$            

OCMU Buildings 1,680,039.12 $            PEFO Total 45,228,120.23$         

OCMU Campgrounds - $                               PERI All Others 144,362.77$               

OCMU Housing 667,676.37 $                PERI Buildings 1,331,554.08$            

OCMU Paved Roads 3,744,064.89 $            PERI Paved Roads 1,689,619.45$            

OCMU Trails 450,691.47 $                PERI Trails 50,082.69$                  

OCMU Unpaved Roads 271,821.53 $                PERI Unpaved Roads 11,063.01$                  

OCMU Water Systems - $                               PERI Total 3,226,681.99$            

OCMU Total 6,988,005.78 $            PETE All Others 6,194,677.40$            

OLYM All Others 6,543,266.06 $            PETE Buildings 1,509,287.90$            

OLYM Buildings 10,846,990.63 $          PETE Paved Roads 89,680.19$                  

OLYM Campgrounds 3,267,885.11 $            PETE Trails 570,782.98$               

OLYM Housing 1,842,673.45 $            PETE Unpaved Roads -$                               

OLYM Paved Roads 115,237,986.54 $       PETE Waste Water Systems 229,729.75$               

OLYM Trails 7,078,136.82 $            PETE Water Systems 30,656.22$                  

OLYM Unpaved Roads 3,751,200.62 $            PETE Total 8,624,814.44$            

OLYM Waste Water Systems 2,208,231.36 $            PETR All Others 745,771.44$               

OLYM Water Systems 1,451,422.93 $            PETR Buildings 617,833.86$               

OLYM Total 152,227,793.52$        PETR Paved Roads 151,873.81$               

ORCA All Others 62,539.14 $                  PETR Trails 734,728.93$               

ORCA Buildings 12,780,208.99 $          PETR Unpaved Roads -$                               

ORCA Campgrounds 82,851.43 $                  PETR Waste Water Systems -$                               

ORCA Housing 415,369.90 $                PETR Water Systems -$                               
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ORCA Paved Roads 820,417.69$               PETR Total 2,250,208.04$            

ORCA Trails 123,392.56$               PEVI All Others 1,608,643.60$            

ORCA Unpaved Roads 28,986.58$                  PEVI Buildings 26,015,743.30$         

ORCA Waste Water Systems 49,392.00$                  PEVI Housing 539,317.06$               

ORCA Water Systems 1,072,616.32$            PEVI Paved Roads 573,405.47$               

ORCA Total 15,435,774.61$          PEVI Waste Water Systems 38,375.74$                  

ORPI All Others 459,748.38 $                PEVI Total 28,775,485.17$         

ORPI Buildings 490,713.30 $                PINN All Others 297,236.48$               

ORPI Campgrounds 457,648.99 $                PINN Buildings 1,186,176.43$            

ORPI Housing 154,812.38 $                PINN Campgrounds 47,600.00$                  

ORPI Paved Roads 7,252,370.56 $            PINN Housing 243,782.71$               

ORPI Trails 281,546.86 $                PINN Paved Roads 4,483,412.15$            

ORPI Unpaved Roads 58,054.20 $                  PINN Trails 768,712.90$               

ORPI Waste Water Systems 516.26 $                        PINN Unpaved Roads 699,436.95$               

ORPI Water Systems 26,058.33 $                  PINN Waste Water Systems 1,558,591.00$            

ORPI Total 9,181,469.26 $            PINN Water Systems 204,800.40$               

OSTB All Others 211,380.19 $                PINN Total 9,489,749.02$            

OSTB Buildings 2,846,586.33 $            PIPE All Others 567,477.14$               

OSTB Paved Roads 33,504.68 $                  PIPE Buildings 171,546.57$               

OSTB Waste Water Systems 30,522.25 $                  PIPE Housing -$                               

OSTB Water Systems - $                               PIPE Paved Roads 382,650.75$               

OSTB Total 3,121,993.45 $            PIPE Trails 13,304.55$                  

OZAR All Others 6,401,395.31 $            PIPE Waste Water Systems 24,982.07$                  

OZAR Buildings 10,127,935.18 $          PIPE Water Systems -$                               

OZAR Campgrounds 5,067,314.10 $            PIPE Total 1,159,961.08$            

OZAR Housing 705,371.89 $                PIRO All Others 64,587.14$                  

OZAR Paved Roads 12,290,974.03 $          PIRO Buildings 1,577,093.08$            

OZAR Trails 1,477,774.81 $            PIRO Campgrounds 74,870.84$                  

OZAR Unpaved Roads 4,341,229.47 $            PIRO Housing 299,701.01$               

OZAR Waste Water Systems 1,447,931.75 $            PIRO Paved Roads 3,672,382.73$            

OZAR Water Systems 4,685,385.35 $            PIRO Trails 686,483.45$               

OZAR Total 46,545,311.89$          PIRO Unpaved Roads 126,969.76$               

PAAL All Others 176,414.14 $                PIRO Waste Water Systems 9,115.90$                    

PAAL Buildings 205,313.83 $                PIRO Water Systems 8,490.00$                    

PAAL Paved Roads 224,981.32 $                PIRO Total 6,519,693.91$            

PAAL Trails 214,813.81 $                PISP All Others 329,476.14$               

PAAL Unpaved Roads 36,761.63 $                  PISP Buildings 291,372.83$               

PAAL Total 858,284.73$                PISP Campgrounds -$                               

PAGR All Others - $                               PISP Housing 40,763.58$                  

PAGR Buildings - $                               PISP Paved Roads 577,704.93$               

PAGR Total - $                               PISP Trails 9,869.96$                    

PAIS All Others 2,322,050.31 $            PISP Unpaved Roads 25,872.83$                  

PAIS Buildings 2,303,655.29 $            PISP Waste Water Systems 143,874.90$               

PAIS Campgrounds 38,104.68 $                  PISP Water Systems 22,219.37$                  

PAIS Housing 24,174.00 $                  PISP Total 1,441,154.54$            

PAIS Paved Roads 8,246,473.66 $            POCH All Others 500.00$                        

PAIS Trails 32,036.75 $                  POCH Total 500.00$                        

PAIS Unpaved Roads 997,222.58 $                PORE All Others 1,991,461.78$            

PAIS Waste Water Systems 68,995.00 $                  PORE Buildings 15,069,904.62$         

PAIS Water Systems 752,359.61 $                PORE Campgrounds 168,990.80$               

PAIS Total 14,785,071.88$          PORE Housing 2,355,143.04$            

PARA All Others 938,257.20 $                PORE Paved Roads 42,691,545.87$         

PARA Buildings 659,405.52 $                PORE Trails 6,802,055.19$            

PARA Trails - $                               PORE Unpaved Roads 6,209,688.22$            

PARA Unpaved Roads 9,234,797.38 $            PORE Waste Water Systems 1,642,835.41$            

PARA Waste Water Systems 7,650.00 $                    PORE Water Systems 3,775,837.02$            

PARA Water Systems 47,793.84 $                  PORE Total 80,707,461.95$         

PARA Total 10,887,903.94$          PRES All Others 88,915.38$                  

PECO All Others 1,019,000.93 $            PRES Buildings 13,307,976.26$         

PECO Buildings 4,212,510.59 $            PRES Housing -$                               

PECO Campgrounds - $                               PRES Paved Roads 3,914,014.68$            

PECO Housing 86,709.38 $                  PRES Trails 18,150.69$                  

PECO Paved Roads 361,704.58 $                PRES Unpaved Roads -$                               

PECO Trails 188,390.22 $                PRES Waste Water Systems 1,068,147.71$            

PECO Unpaved Roads 777,479.16 $                PRES Total 18,397,204.72$         

PECO Waste Water Systems 205,255.18 $                PRWI All Others 2,747,041.73$            

PECO Water Systems 54,458.56 $                  PRWI Buildings 3,350,289.21$            

PECO Total 6,905,508.60 $            PRWI Campgrounds 163,091.62$               

PEFO All Others 1,397,733.87 $            PRWI Housing 68,676.63$                  

PEFO Buildings 5,311,728.80 $            PRWI Paved Roads 8,870,577.06$            

PEFO Housing 2,004,825.82 $            PRWI Trails 127,367.96$               

PEFO Paved Roads 34,300,565.05 $          PRWI Unpaved Roads 166,405.37$               

PEFO Trails 660,557.32 $                PRWI Waste Water Systems 4,025,908.56$            

PEFO Unpaved Roads 50,912.73 $                  PRWI Water Systems 301,964.60$               

PEFO Waste Water Systems 895,150.02 $                PRWI Total 19,821,322.74$         

PEFO Water Systems 2,267,282.61 $            PUHE All Others 466,650.22$               

PEFO Total 46,888,756.21$          PUHE Buildings 323,440.00$               

PERI All Others 163,363.05 $                PUHE Paved Roads 396,087.87$               

PERI Buildings 1,454,042.97 $            PUHE Trails 37,080.80$                  

PERI Paved Roads 1,866,160.40 $            PUHE Waste Water Systems -$                               

PERI Trails 55,550.44 $                  PUHE Water Systems -$                               

PERI Unpaved Roads 11,063.01 $                  PUHE Total 1,223,258.89$            

PERI Waste Water Systems - $                               PUHO All Others 684,188.91$               

PERI Water Systems 1,086,397.40 $            PUHO Buildings 655,801.58$               

PERI Total 4,636,577.27 $            PUHO Paved Roads 139,041.79$               

PETE All Others 8,212,530.86 $            PUHO Trails 134,083.74$               

PETE Buildings 1,753,772.89 $            PUHO Unpaved Roads 123,698.41$               

PETE Housing 49,543.97 $                  PUHO Waste Water Systems 161,519.77$               

PETE Paved Roads 301,120.25 $                PUHO Water Systems -$                               

PETE Trails 570,782.98 $                PUHO Total 1,898,334.20$            

PETE Unpaved Roads - $                               PULL Buildings 10,140,327.29$         

PETE Waste Water Systems 229,729.75 $                PULL Total 10,140,327.29$         

PETE Water Systems 30,656.22 $                  RABR All Others 2,128,708.78$            

PETE Total 11,148,136.92$          RABR Buildings 23,625.00$                  

PETR All Others 745,771.44 $                RABR Trails 681,527.00$               

PETR Buildings 617,833.86 $                RABR Total 2,833,860.78$            

PETR Paved Roads 151,873.81 $                REDW All Others 440,202.76$               

PETR Trails 734,728.93 $                REDW Buildings 2,023,688.90$            

PETR Unpaved Roads - $                               REDW Campgrounds 31,404.90$                  

PETR Waste Water Systems - $                               REDW Housing 568,871.00$               

PETR Water Systems - $                               REDW Paved Roads 7,066,687.32$            

PETR Total 2,250,208.04 $            REDW Trails 2,599,441.26$            

PEVI All Others 1,619,681.21 $            REDW Unpaved Roads 6,279,214.57$            

PEVI Buildings 26,015,743.30 $          REDW Waste Water Systems 48,601.77$                  

PEVI Housing 607,850.60 $                REDW Water Systems 26,191.06$                  

PEVI Paved Roads 600,900.46 $                REDW Total 19,084,303.54$         

PEVI Waste Water Systems 38,375.74 $                  RICH All Others 901,185.16$               

PEVI Total 28,882,551.31$          RICH Buildings 1,253,101.86$            

PINN All Others 312,236.48 $                RICH Housing 25,137.56$                  

PINN Buildings 1,194,610.98 $            RICH Paved Roads 3,736,062.74$            

PINN Campgrounds 47,600.00 $                  RICH Trails 176,228.94$               

PINN Housing 277,585.36 $                RICH Unpaved Roads 7,753.41$                    

PINN Paved Roads 4,659,690.61 $            RICH Waste Water Systems -$                               

PINN Trails 773,096.44 $                RICH Water Systems 66,287.84$                  

PINN Unpaved Roads 787,526.20 $                RICH Total 6,165,757.51$            

PINN Waste Water Systems 1,558,591.00 $            RIRA All Others 143,388.63$               

PINN Water Systems 204,800.40 $                RIRA Buildings 107,221.45$               

PINN Total 9,815,737.47 $            RIRA Paved Roads 126,021.19$               

PIPE All Others 568,227.98 $                RIRA Trails -$                               

PIPE Buildings 171,546.57 $                RIRA Total 376,631.27$               

PIPE Housing - $                               ROCR All Others 5,351,809.95$            

PIPE Paved Roads 438,986.25 $                ROCR Buildings 3,432,439.61$            

PIPE Trails 13,304.55 $                  ROCR Housing 911,768.02$               

PIPE Waste Water Systems 24,982.07 $                  ROCR Paved Roads 39,691,596.86$         

PIPE Water Systems - $                               ROCR Trails 243,964.06$               

PIPE Total 1,217,047.42 $            ROCR Unpaved Roads -$                               

PIRO All Others 73,801.78 $                  ROCR Total 49,631,578.50$         

PIRO Buildings 1,644,048.74 $            ROMO All Others 3,500,828.91$            

PIRO Campgrounds 74,870.84 $                  ROMO Buildings 7,818,294.98$            

PIRO Housing 406,520.94 $                ROMO Campgrounds 1,800,403.32$            
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PIRO Paved Roads 3,725,801.98$            ROMO Housing 4,228,095.77$            

PIRO Trails 686,483.45$               ROMO Paved Roads 25,428,996.86$         

PIRO Unpaved Roads 126,969.76$               ROMO Trails 15,946,097.57$         

PIRO Waste Water Systems 9,115.90$                    ROMO Unpaved Roads 3,583,432.09$            

PIRO Water Systems 8,490.00$                    ROMO Waste Water Systems 2,735,015.20$            

PIRO Total 6,756,103.40$            ROMO Water Systems 6,864,038.65$            

PISP All Others 329,476.14$               ROMO Total 71,905,203.35$         

PISP Buildings 291,752.83$               RORI All Others -$                               

PISP Campgrounds -$                               RORI Buildings -$                               

PISP Housing 40,763.58$                  RORI Total -$                               

PISP Paved Roads 577,704.93$               ROWI All Others 446,121.19$               

PISP Trails 9,869.96$                    ROWI Buildings 53,500.00$                  

PISP Unpaved Roads 25,872.83$                  ROWI Paved Roads 27,892.03$                  

PISP Waste Water Systems 143,874.90$               ROWI Trails -$                               

PISP Water Systems 22,219.37$                  ROWI Total 527,513.22$               

PISP Total 1,441,534.54$            RUCA All Others 81,304.82$                  

POCH All Others 500.00$                        RUCA Buildings 6,582.97$                    

POCH Total 500.00$                        RUCA Housing 36,864.56$                  

PORE All Others 6,984,218.21$            RUCA Paved Roads 302,958.98$               

PORE Buildings 18,139,724.68$         RUCA Trails -$                               

PORE Campgrounds 175,446.80$               RUCA Waste Water Systems -$                               

PORE Housing 3,145,034.75$            RUCA Water Systems -$                               

PORE Paved Roads 51,500,032.85$         RUCA Total 427,711.33$               

PORE Trails 7,753,695.82$            SAAN All Others 3,505,919.63$            

PORE Unpaved Roads 6,711,760.33$            SAAN Buildings 3,027,180.00$            

PORE Waste Water Systems 1,642,835.41$            SAAN Campgrounds -$                               

PORE Water Systems 3,775,837.02$            SAAN Paved Roads 799,304.31$               

PORE Total 99,828,585.87$          SAAN Trails 27,856.64$                  

PRES All Others 4,659,028.12 $            SAAN Unpaved Roads 48,713.86$                  

PRES Buildings 14,805,893.80 $          SAAN Waste Water Systems -$                               

PRES Housing - $                               SAAN Water Systems 27,487.76$                  

PRES Paved Roads 4,010,928.65 $            SAAN Total 7,436,462.20$            

PRES Trails 3,493,469.65 $            SACN All Others 252,565.51$               

PRES Unpaved Roads - $                               SACN Buildings 421,878.29$               

PRES Waste Water Systems 1,068,147.71 $            SACN Campgrounds 154,351.13$               

PRES Water Systems 95,772.70 $                  SACN Housing 68,984.07$                  

PRES Total 28,133,240.63$          SACN Paved Roads 265,042.02$               

PRWI All Others 2,747,041.73 $            SACN Trails 25,445.00$                  

PRWI Buildings 3,354,632.18 $            SACN Unpaved Roads 35,569.49$                  

PRWI Campgrounds 163,091.62 $                SACN Waste Water Systems 98,855.71$                  

PRWI Housing 68,676.63 $                  SACN Water Systems 27,543.36$                  

PRWI Paved Roads 8,870,577.06 $            SACN Total 1,350,234.58$            

PRWI Trails 127,367.96 $                SACR All Others 217,297.60$               

PRWI Unpaved Roads 166,405.37 $                SACR Buildings 41,976.38$                  

PRWI Waste Water Systems 4,025,908.56 $            SACR Housing -$                               

PRWI Water Systems 301,964.60 $                SACR Paved Roads 147,364.16$               

PRWI Total 19,825,665.71$          SACR Total 406,638.14$               

PUHE All Others 466,650.22 $                SAFR All Others 70,627,903.37$         

PUHE Buildings 323,440.00 $                SAFR Buildings 16,178,907.01$         

PUHE Paved Roads 396,087.87 $                SAFR Paved Roads 2,891,106.65$            

PUHE Trails 37,080.80 $                  SAFR Trails 286,369.65$               

PUHE Waste Water Systems - $                               SAFR Waste Water Systems -$                               

PUHE Water Systems - $                               SAFR Water Systems -$                               

PUHE Total 1,223,258.89 $            SAFR Total 89,984,286.68$         

PUHO All Others 715,588.91 $                SAGA All Others 408,697.33$               

PUHO Buildings 1,060,593.94 $            SAGA Buildings 4,208,197.91$            

PUHO Paved Roads 139,041.79 $                SAGA Housing 27,946.84$                  

PUHO Trails 134,083.74 $                SAGA Paved Roads 227,525.72$               

PUHO Unpaved Roads 208,304.53 $                SAGA Trails 26,500.00$                  

PUHO Waste Water Systems 161,519.77 $                SAGA Unpaved Roads -$                               

PUHO Water Systems 52,800.00 $                  SAGA Water Systems 375,548.17$               

PUHO Total 2,471,932.68 $            SAGA Total 5,274,415.97$            

PULL Buildings 10,140,327.29 $          SAGU All Others 257,385.88$               

PULL Total 10,140,327.29$          SAGU Buildings 1,420,668.83$            

RABR All Others 2,128,708.78 $            SAGU Campgrounds -$                               

RABR Buildings 23,625.00 $                  SAGU Housing 8,800.00$                    

RABR Trails 681,527.00 $                SAGU Paved Roads 10,640,491.03$         

RABR Total 2,833,860.78 $            SAGU Trails 9,037,701.52$            

REDW All Others 733,580.53 $                SAGU Unpaved Roads 6,456.13$                    

REDW Buildings 3,557,914.54 $            SAGU Waste Water Systems 97,684.61$                  

REDW Campgrounds 31,404.90 $                  SAGU Water Systems 36,184.88$                  

REDW Housing 568,871.00 $                SAGU Total 21,505,372.89$         

REDW Paved Roads 7,464,117.17 $            SAHI All Others 915,994.56$               

REDW Trails 3,305,847.20 $            SAHI Buildings 6,009,430.29$            

REDW Unpaved Roads 12,407,891.19 $          SAHI Housing 917,625.37$               

REDW Waste Water Systems 48,601.77 $                  SAHI Paved Roads 375,166.70$               

REDW Water Systems 26,191.06 $                  SAHI Trails 44,559.00$                  

REDW Total 28,144,419.35$          SAHI Waste Water Systems 20,000.00$                  

RICH All Others 992,224.99 $                SAHI Total 8,282,775.92$            

RICH Buildings 1,253,101.86 $            SAIR All Others 85,448.79$                  

RICH Housing 25,137.56 $                  SAIR Buildings 1,473,359.69$            

RICH Paved Roads 3,736,062.74 $            SAIR Paved Roads 294,241.95$               

RICH Trails 176,228.94 $                SAIR Trails -$                               

RICH Unpaved Roads 11,041.11 $                  SAIR Unpaved Roads 706.80$                        

RICH Waste Water Systems - $                               SAIR Total 1,853,757.23$            

RICH Water Systems 66,287.84 $                  SAJH All Others 1,069,284.08$            

RICH Total 6,260,085.04 $            SAJH Buildings 537,877.04$               

RIRA All Others 143,388.63 $                SAJH Campgrounds -$                               

RIRA Buildings 107,221.45 $                SAJH Paved Roads 1,535,781.26$            

RIRA Paved Roads 564,022.22 $                SAJH Trails 503,687.99$               

RIRA Trails - $                               SAJH Unpaved Roads 140,380.05$               

RIRA Total 814,632.30$                SAJH Waste Water Systems -$                               

ROCR All Others 8,417,999.66 $            SAJH Water Systems -$                               

ROCR Buildings 3,452,839.61 $            SAJH Total 3,787,010.42$            

ROCR Housing 911,768.02 $                SAJU All Others 13,948,579.02$         

ROCR Paved Roads 39,729,871.97 $          SAJU Buildings 2,758,127.62$            

ROCR Trails 246,836.08 $                SAJU Housing 52,195.05$                  

ROCR Unpaved Roads - $                               SAJU Paved Roads 996,569.80$               

ROCR Total 52,759,315.34$          SAJU Trails 188,553.74$               

ROMO All Others 3,596,015.49 $            SAJU Unpaved Roads 5,400.00$                    

ROMO Buildings 8,221,440.42 $            SAJU Waste Water Systems 80,000.00$                  

ROMO Campgrounds 1,800,403.32 $            SAJU Water Systems -$                               

ROMO Housing 4,268,290.41 $            SAJU Total 18,029,425.23$         

ROMO Paved Roads 26,095,417.03 $          SAMA All Others 1,706,001.00$            

ROMO Trails 16,990,351.86 $          SAMA Buildings 2,960,423.48$            

ROMO Unpaved Roads 3,834,351.34 $            SAMA Housing 1,200.00$                    

ROMO Waste Water Systems 3,384,484.36 $            SAMA Trails 11,335.00$                  

ROMO Water Systems 6,882,511.89 $            SAMA Total 4,678,959.48$            

ROMO Total 75,073,266.11$          SAMO All Others 483,972.06$               

RORI All Others - $                               SAMO Buildings 1,341,919.55$            

RORI Buildings - $                               SAMO Campgrounds 15,743.75$                  

RORI Total - $                               SAMO Housing 315,741.07$               

ROWI All Others 446,121.19 $                SAMO Paved Roads 5,079,131.25$            

ROWI Buildings 53,500.00 $                  SAMO Trails 1,096,163.53$            

ROWI Paved Roads 27,892.03 $                  SAMO Unpaved Roads 1,001,644.18$            

ROWI Trails - $                               SAMO Waste Water Systems 23,463.58$                  

ROWI Total 527,513.22$                SAMO Water Systems 369,371.52$               

RUCA All Others 81,304.82 $                  SAMO Total 9,727,150.49$            

RUCA Buildings 9,700.25 $                    SAND All Others 341,631.24$               

RUCA Housing 36,864.56 $                  SAND Buildings 3,500.00$                    

RUCA Paved Roads 314,634.36 $                SAND Trails 9,169.36$                    

RUCA Trails - $                               SAND Unpaved Roads 148,513.30$               

RUCA Unpaved Roads 3,055.27 $                    SAND Waste Water Systems -$                               

RUCA Waste Water Systems - $                               SAND Water Systems -$                               

RUCA Water Systems - $                               SAND Total 502,813.90$               

RUCA Total 445,559.26$                SAPA All Others 486,231.14$               

SAAN All Others 4,173,705.20 $            SAPA Buildings 311,601.46$               

SAAN Buildings 3,619,253.45 $            SAPA Total 797,832.60$               

SAAN Campgrounds - $                               SAPU All Others -$                               

SAAN Paved Roads 887,755.77 $                SAPU Buildings 528,399.41$               
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SAAN Trails 74,059.01$                  SAPU Housing 134,993.85$               

SAAN Unpaved Roads 156,335.72$               SAPU Paved Roads -$                               

SAAN Waste Water Systems -$                               SAPU Trails 45,756.60$                  

SAAN Water Systems 27,487.76$                  SAPU Unpaved Roads -$                               

SAAN Total 8,938,596.92$            SAPU Water Systems 144,256.06$               

SACN All Others 278,248.58$               SAPU Total 853,405.92$               

SACN Buildings 421,878.29$               SARA All Others 3,050,059.08$            

SACN Campgrounds 154,351.13$               SARA Buildings 1,632,531.16$            

SACN Housing 68,984.07$                  SARA Housing 80,150.19$                  

SACN Paved Roads 265,042.02$               SARA Paved Roads 12,746,422.86$         

SACN Trails 32,345.92$                  SARA Trails 1,221,269.78$            

SACN Unpaved Roads 35,569.49$                  SARA Unpaved Roads -$                               

SACN Waste Water Systems 98,855.71$                  SARA Waste Water Systems -$                               

SACN Water Systems 27,543.36$                  SARA Water Systems -$                               

SACN Total 1,382,818.57$            SARA Total 18,730,433.07$         

SACR All Others 217,297.60$               SARI All Others 193,153.00$               

SACR Buildings 564,969.74$               SARI Buildings 260,689.12$               

SACR Housing -$                               SARI Paved Roads 313,414.29$               

SACR Paved Roads 147,364.16$               SARI Unpaved Roads 859,935.57$               

SACR Total 929,631.50$                SARI Total 1,627,191.97$            

SAFR All Others 70,627,903.37 $          SCBL All Others 309,890.61$               

SAFR Buildings 16,192,968.18 $          SCBL Buildings 923,056.72$               

SAFR Paved Roads 2,891,106.65 $            SCBL Housing 18,403.36$                  

SAFR Trails 286,369.65 $                SCBL Paved Roads 184,421.69$               

SAFR Waste Water Systems - $                               SCBL Trails 146,090.70$               

SAFR Water Systems - $                               SCBL Waste Water Systems -$                               

SAFR Total 89,998,347.85$          SCBL Water Systems 82,260.66$                  

SAGA All Others 418,697.33 $                SCBL Total 1,664,123.74$            

SAGA Buildings 4,208,197.91 $            SEAC Buildings 70,000.00$                  

SAGA Housing 27,946.84 $                  SEAC Total 70,000.00$                  

SAGA Paved Roads 227,525.72 $                SEKI All Others 4,389,623.43$            

SAGA Trails 26,500.00 $                  SEKI Buildings 11,306,173.97$         

SAGA Unpaved Roads 1,011.61 $                    SEKI Campgrounds 1,984,497.18$            

SAGA Waste Water Systems - $                               SEKI Housing 1,972,230.30$            

SAGA Water Systems 375,548.17 $                SEKI Paved Roads 76,358,067.86$         

SAGA Total 5,285,427.58 $            SEKI Trails 15,308,825.51$         

SAGU All Others 374,490.36 $                SEKI Unpaved Roads 26,547.08$                  

SAGU Buildings 1,420,668.83 $            SEKI Waste Water Systems 10,350,756.69$         

SAGU Campgrounds - $                               SEKI Water Systems 12,961,319.91$         

SAGU Housing 8,800.00 $                    SEKI Total 134,658,041.93$       

SAGU Paved Roads 10,640,491.03 $          SEMO All Others 125,989.03$               

SAGU Trails 9,092,499.02 $            SEMO Buildings 750,970.65$               

SAGU Unpaved Roads 6,456.13 $                    SEMO Paved Roads 605,069.31$               

SAGU Waste Water Systems 97,684.61 $                  SEMO Waste Water Systems -$                               

SAGU Water Systems 36,184.88 $                  SEMO Water Systems -$                               

SAGU Total 21,677,274.87$          SEMO Total 1,482,028.99$            

SAHI All Others 915,994.56 $                SHEN All Others 5,273,459.20$            

SAHI Buildings 6,009,430.29 $            SHEN Buildings 3,387,560.49$            

SAHI Housing 936,845.37 $                SHEN Campgrounds 1,123,674.28$            

SAHI Paved Roads 455,447.69 $                SHEN Housing 590,732.10$               

SAHI Trails 44,559.00 $                  SHEN Paved Roads 41,833,955.71$         

SAHI Unpaved Roads 62,683.20 $                  SHEN Trails 4,102,390.50$            

SAHI Waste Water Systems 20,000.00 $                  SHEN Unpaved Roads 3,051,308.27$            

SAHI Total 8,444,960.11 $            SHEN Waste Water Systems 3,111,848.51$            

SAIR All Others 122,864.89 $                SHEN Water Systems 4,708,094.05$            

SAIR Buildings 2,247,195.07 $            SHEN Total 67,183,023.11$         

SAIR Paved Roads 294,241.95 $                SHIL All Others 2,483,492.65$            

SAIR Trails - $                               SHIL Buildings 240,716.89$               

SAIR Unpaved Roads 706.80 $                        SHIL Housing 3,935.44$                    

SAIR Total 2,665,008.71 $            SHIL Paved Roads 6,003,395.00$            

SAJH All Others 1,087,715.16 $            SHIL Unpaved Roads -$                               

SAJH Buildings 846,517.92 $                SHIL Waste Water Systems -$                               

SAJH Campgrounds - $                               SHIL Water Systems -$                               

SAJH Paved Roads 1,535,781.26 $            SHIL Total 8,731,539.98$            

SAJH Trails 503,687.99 $                SITK All Others 2,494,636.35$            

SAJH Unpaved Roads 235,592.75 $                SITK Buildings 625,815.92$               

SAJH Waste Water Systems - $                               SITK Housing 33,706.80$                  

SAJH Water Systems - $                               SITK Paved Roads 291,285.22$               

SAJH Total 4,209,295.09 $            SITK Trails -$                               

SAJU All Others 14,274,218.03 $          SITK Total 3,445,444.29$            

SAJU Buildings 2,758,127.62 $            SLBE All Others 3,259,082.32$            

SAJU Housing 52,195.05 $                  SLBE Buildings 6,999,143.44$            

SAJU Paved Roads 1,120,325.58 $            SLBE Campgrounds 777,203.27$               

SAJU Trails 188,553.74 $                SLBE Housing 578,512.11$               

SAJU Unpaved Roads 5,400.00 $                    SLBE Paved Roads 1,410,970.82$            

SAJU Waste Water Systems 80,000.00 $                  SLBE Trails 872,335.40$               

SAJU Water Systems - $                               SLBE Unpaved Roads 176,286.73$               

SAJU Total 18,478,820.02$          SLBE Waste Water Systems 45,960.31$                  

SAMA All Others 1,965,506.00 $            SLBE Water Systems 770,019.87$               

SAMA Buildings 2,960,423.48 $            SLBE Total 14,889,514.27$         

SAMA Housing 1,200.00 $                    SPAR All Others 4,125,443.66$            

SAMA Trails 57,775.50 $                  SPAR Buildings 6,011,031.23$            

SAMA Water Systems 11,335.00 $                  SPAR Paved Roads 811,147.96$               

SAMA Total 4,996,239.98 $            SPAR Total 10,947,622.85$         

SAMO All Others 630,837.18 $                STEA All Others 21,027,910.74$         

SAMO Buildings 1,518,761.64 $            STEA Buildings 7,625,037.21$            

SAMO Campgrounds 15,743.75 $                  STEA Paved Roads 1,831,988.80$            

SAMO Housing 315,741.07 $                STEA Unpaved Roads 25,581.84$                  

SAMO Paved Roads 6,171,026.03 $            STEA Waste Water Systems 172,661.78$               

SAMO Trails 1,101,711.14 $            STEA Water Systems -$                               

SAMO Unpaved Roads 1,002,724.18 $            STEA Total 30,683,180.37$         

SAMO Waste Water Systems 23,463.58 $                  STLI All Others 57,719,131.16$         

SAMO Water Systems 369,371.52 $                STLI Buildings 42,093,497.78$         

SAMO Total 11,149,380.09$          STLI Housing -$                               

SAND All Others 341,631.24 $                STLI Paved Roads 10,362,650.60$         

SAND Buildings 3,500.00 $                    STLI Trails -$                               

SAND Trails 9,169.36 $                    STLI Unpaved Roads -$                               

SAND Unpaved Roads 148,513.30 $                STLI Waste Water Systems 4,919,702.76$            

SAND Waste Water Systems - $                               STLI Water Systems 2,201,713.12$            

SAND Water Systems - $                               STLI Total 117,296,695.42$       

SAND Total 502,813.90$                STMA All Others -$                               

SAPA All Others 486,231.14 $                STMA Buildings 378,805.20$               

SAPA Buildings 311,601.46 $                STMA Paved Roads -$                               

SAPA Total 797,832.60$                STMA Total 378,805.20$               

SAPU All Others - $                               STRI All Others 898,224.39$               

SAPU Buildings 528,399.41 $                STRI Buildings 82,239.41$                  

SAPU Campgrounds - $                               STRI Housing 88,217.56$                  

SAPU Housing 134,993.85 $                STRI Paved Roads 1,917,651.12$            

SAPU Paved Roads 624,827.60 $                STRI Trails 17,841.96$                  

SAPU Trails 92,449.98 $                  STRI Unpaved Roads -$                               

SAPU Unpaved Roads - $                               STRI Water Systems 61,827.86$                  

SAPU Waste Water Systems - $                               STRI Total 3,066,002.30$            

SAPU Water Systems 144,256.06 $                STSP Buildings 265,684.26$               

SAPU Total 1,524,926.90 $            STSP Total 265,684.26$               

SARA All Others 3,050,059.08 $            SUCR All Others 384,648.26$               

SARA Buildings 1,632,531.16 $            SUCR Buildings 127,324.60$               

SARA Housing 80,150.19 $                  SUCR Housing 37,291.11$                  

SARA Paved Roads 12,746,422.86 $          SUCR Paved Roads 14,594,964.83$         

SARA Trails 1,228,225.98 $            SUCR Trails 91,540.46$                  

SARA Unpaved Roads - $                               SUCR Waste Water Systems -$                               

SARA Waste Water Systems - $                               SUCR Water Systems -$                               

SARA Water Systems - $                               SUCR Total 15,235,769.26$         

SARA Total 18,737,389.27$          TAPR All Others 2,162,410.42$            

SARI All Others 523,153.00 $                TAPR Buildings 1,603,729.28$            

SARI Buildings 260,689.12 $                TAPR Paved Roads -$                               

SARI Campgrounds - $                               TAPR Trails 51,610.61$                  

SARI Paved Roads 313,414.29 $                TAPR Unpaved Roads 135,085.54$               

SARI Unpaved Roads 859,935.57 $                TAPR Waste Water Systems -$                               

SARI Total 1,957,191.97 $            TAPR Water Systems -$                               

SCBL All Others 339,529.29 $                TAPR Total 3,952,835.85$            
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SCBL Buildings 923,056.72$               THKO Buildings 38,280.00$                  

SCBL Housing 18,403.36$                  THKO Total 38,280.00$                  

SCBL Paved Roads 194,381.78$               THRB Buildings 8,164,573.53$            

SCBL Trails 146,090.70$               THRB Total 8,164,573.53$            

SCBL Waste Water Systems -$                               THRI All Others 146,692.88$               

SCBL Water Systems 82,260.66$                  THRI Buildings 847,742.60$               

SCBL Total 1,703,722.51$            THRI Paved Roads 173,990.44$               

SEAC Buildings 70,000.00$                  THRI Total 1,168,425.92$            

SEAC Total 70,000.00$                  THRO All Others 4,648,014.30$            

SEKI All Others 5,560,529.17$            THRO Buildings 2,237,339.42$            

SEKI Buildings 17,022,091.33$         THRO Campgrounds 143,339.64$               

SEKI Campgrounds 1,984,497.18$            THRO Housing 2,152,020.93$            

SEKI Housing 2,103,764.21$            THRO Paved Roads 34,970,381.07$         

SEKI Paved Roads 77,862,527.81$         THRO Trails 313,788.23$               

SEKI Trails 17,341,399.49$         THRO Unpaved Roads 15,761.80$                  

SEKI Unpaved Roads 112,550.55$               THRO Waste Water Systems 971,310.70$               

SEKI Waste Water Systems 10,350,756.69$         THRO Water Systems 1,570,082.27$            

SEKI Water Systems 13,040,922.61$         THRO Total 47,022,038.37$         

SEKI Total 145,379,039.05$        THST All Others 5,304.96$                    

SEMO All Others 125,989.03 $                THST Buildings 12,594.10$                  

SEMO Buildings 1,974,009.33 $            THST Trails -$                               

SEMO Paved Roads 1,773,600.30 $            THST Unpaved Roads 4,537.82$                    

SEMO Waste Water Systems - $                               THST Waste Water Systems -$                               

SEMO Water Systems - $                               THST Water Systems -$                               

SEMO Total 3,873,598.66 $            THST Total 22,436.88$                  

SHEN All Others 5,561,613.10 $            TICA All Others 302,369.54$               

SHEN Buildings 4,011,485.94 $            TICA Buildings 549,544.16$               

SHEN Campgrounds 1,123,674.28 $            TICA Paved Roads 249,279.04$               

SHEN Housing 763,416.72 $                TICA Trails 945,762.04$               

SHEN Paved Roads 43,213,091.83 $          TICA Waste Water Systems 25,542.39$                  

SHEN Trails 5,640,508.49 $            TICA Water Systems 86,682.82$                  

SHEN Unpaved Roads 6,445,063.97 $            TICA Total 2,159,179.99$            

SHEN Waste Water Systems 3,305,590.71 $            TIMU All Others 2,178,246.65$            

SHEN Water Systems 5,615,319.15 $            TIMU Buildings 821,758.53$               

SHEN Total 75,679,764.19$          TIMU Housing 146,054.06$               

SHIL All Others 2,845,933.80 $            TIMU Paved Roads 449,239.72$               

SHIL Buildings 241,003.52 $                TIMU Trails 163,037.96$               

SHIL Housing 3,935.44 $                    TIMU Unpaved Roads 91,659.60$                  

SHIL Paved Roads 6,003,395.00 $            TIMU Waste Water Systems 12,797.50$                  

SHIL Unpaved Roads - $                               TIMU Water Systems 2,000.00$                    

SHIL Waste Water Systems 15,181.29 $                  TIMU Total 3,864,794.02$            

SHIL Water Systems - $                               TONT All Others 121,535.83$               

SHIL Total 9,109,449.05 $            TONT Buildings 84,925.03$                  

SITK All Others 2,494,636.35 $            TONT Campgrounds -$                               

SITK Buildings 831,711.64 $                TONT Housing 97,595.58$                  

SITK Housing 33,706.80 $                  TONT Paved Roads 680,263.92$               

SITK Paved Roads 315,985.29 $                TONT Trails 29,763.75$                  

SITK Trails - $                               TONT Unpaved Roads 5,873.16$                    

SITK Unpaved Roads - $                               TONT Waste Water Systems -$                               

SITK Total 3,676,040.08 $            TONT Water Systems 160,937.84$               

SLBE All Others 4,276,606.02 $            TONT Total 1,180,895.11$            

SLBE Buildings 7,386,627.86 $            TUAI All Others -$                               

SLBE Campgrounds 796,399.75 $                TUAI Buildings 1,290,485.32$            

SLBE Housing 912,104.33 $                TUAI Paved Roads 289,160.94$               

SLBE Paved Roads 1,504,528.61 $            TUAI Trails -$                               

SLBE Trails 1,231,179.15 $            TUAI Unpaved Roads -$                               

SLBE Unpaved Roads 248,608.13 $                TUAI Total 1,579,646.26$            

SLBE Waste Water Systems 45,960.31 $                  TUIN All Others 169,874.58$               

SLBE Water Systems 782,825.03 $                TUIN Buildings 2,408,183.92$            

SLBE Total 17,184,839.19$          TUIN Paved Roads 594,184.58$               

SOAR Buildings - $                               TUIN Trails -$                               

SOAR Total - $                               TUIN Total 3,172,243.08$            

SPAR All Others 4,125,443.66 $            TULE All Others -$                               

SPAR Buildings 6,011,031.23 $            TULE Buildings 1,158,068.79$            

SPAR Paved Roads 811,147.96 $                TULE Total 1,158,068.79$            

SPAR Total 10,947,622.85$          TUMA All Others 449,296.59$               

STEA All Others 23,499,472.47 $          TUMA Buildings 399,122.47$               

STEA Buildings 7,625,037.21 $            TUMA Housing -$                               

STEA Paved Roads 2,482,560.67 $            TUMA Paved Roads 269,099.83$               

STEA Unpaved Roads 25,581.84 $                  TUMA Trails 111,841.84$               

STEA Waste Water Systems 172,661.78 $                TUMA Waste Water Systems -$                               

STEA Water Systems - $                               TUMA Water Systems 116,326.73$               

STEA Total 33,805,313.97$          TUMA Total 1,345,687.46$            

STLI All Others 57,719,131.16 $          TUZI All Others 1,565,563.31$            

STLI Buildings 86,041,051.06 $          TUZI Buildings 77,023.77$                  

STLI Housing - $                               TUZI Housing 14,754.39$                  

STLI Paved Roads 10,362,650.60 $          TUZI Paved Roads 2,842,905.64$            

STLI Trails - $                               TUZI Trails 370,717.64$               

STLI Unpaved Roads - $                               TUZI Unpaved Roads 224,640.00$               

STLI Waste Water Systems 4,919,702.76 $            TUZI Waste Water Systems -$                               

STLI Water Systems 2,201,713.12 $            TUZI Water Systems 48,877.63$                  

STLI Total 161,244,248.70$        TUZI Total 5,144,482.38$            

STMA All Others - $                               ULSG All Others 6,440.50$                    

STMA Buildings 378,805.20 $                ULSG Buildings 316,287.82$               

STMA Paved Roads - $                               ULSG Paved Roads 27,972.51$                  

STMA Total 378,805.20$                ULSG Total 350,700.83$               

STRI All Others 898,224.39 $                UPDE All Others 40,627.43$                  

STRI Buildings 82,239.41 $                  UPDE Buildings 1,433,451.56$            

STRI Housing 88,217.56 $                  UPDE Paved Roads 789,462.80$               

STRI Paved Roads 2,099,797.70 $            UPDE Trails 45,000.00$                  

STRI Trails 17,841.96 $                  UPDE Unpaved Roads -$                               

STRI Unpaved Roads - $                               UPDE Waste Water Systems -$                               

STRI Water Systems 61,827.86 $                  UPDE Water Systems -$                               

STRI Total 3,248,148.88 $            UPDE Total 2,308,541.79$            

STSP Buildings 265,684.26 $                VAFO All Others 3,386,752.97$            

STSP Total 265,684.26$                VAFO Buildings 21,138,140.61$         

SUCR All Others 384,648.26 $                VAFO Housing 1,400,435.73$            

SUCR Buildings 127,324.60 $                VAFO Paved Roads 11,385,799.79$         

SUCR Housing 37,291.11 $                  VAFO Trails 614,650.94$               

SUCR Paved Roads 14,669,872.36 $          VAFO Unpaved Roads 419,261.79$               

SUCR Trails 91,540.46 $                  VAFO Waste Water Systems 3,087.57$                    

SUCR Unpaved Roads - $                               VAFO Water Systems -$                               

SUCR Waste Water Systems - $                               VAFO Total 38,348,129.40$         

SUCR Water Systems - $                               VALL All Others 41,614.64$                  

SUCR Total 15,310,676.79$          VALL Buildings 304,782.78$               

TAPR All Others 2,332,228.42 $            VALL Housing 106,230.36$               

TAPR Buildings 1,625,106.85 $            VALL Trails -$                               

TAPR Paved Roads - $                               VALL Unpaved Roads -$                               

TAPR Trails 51,610.61 $                  VALL Waste Water Systems -$                               

TAPR Unpaved Roads 145,087.95 $                VALL Water Systems 20,498.00$                  

TAPR Waste Water Systems - $                               VALL Total 473,125.78$               

TAPR Water Systems - $                               VALR All Others 5,802,713.85$            

TAPR Total 4,154,033.83 $            VALR Buildings 3,174,202.37$            

THKO Buildings 38,280.00 $                  VALR Paved Roads 335,292.09$               

THKO Trails 65.00 $                          VALR Trails 68,000.50$                  

THKO Total 38,345.00 $                  VALR Unpaved Roads 580,247.53$               

THRB Buildings 8,164,573.53 $            VALR Waste Water Systems -$                               

THRB Total 8,164,573.53 $            VALR Water Systems -$                               

THRI All Others 146,692.88 $                VALR Total 9,960,456.34$            

THRI Buildings 847,742.60 $                VAMA All Others 2,950,894.53$            

THRI Paved Roads 173,990.44 $                VAMA Buildings 19,133,102.93$         

THRI Total 1,168,425.92 $            VAMA Housing 1,065,859.29$            

THRO All Others 4,844,944.12 $            VAMA Paved Roads 2,406,566.89$            

THRO Buildings 5,706,132.28 $            VAMA Trails 10,541.49$                  

THRO Campgrounds 143,339.64 $                VAMA Unpaved Roads -$                               

THRO Housing 2,251,992.28 $            VAMA Waste Water Systems 50,815.34$                  

THRO Paved Roads 35,868,881.47 $          VAMA Water Systems 784,330.25$               

THRO Trails 897,832.28 $                VAMA Total 26,402,110.72$         

THRO Unpaved Roads 15,761.80 $                  VICK All Others 11,415,019.32$         

THRO Waste Water Systems 971,310.70 $                VICK Buildings 1,633,857.01$            
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THRO Water Systems 1,570,082.27 $            VICK Housing 99,405.00$                  

THRO Total 52,270,276.84$          VICK Paved Roads 9,794,778.61$            

THST All Others 5,304.96 $                    VICK Unpaved Roads -$                               

THST Buildings 12,594.10 $                  VICK Waste Water Systems 12,089.11$                  

THST Trails - $                               VICK Total 22,955,149.05$         

THST Unpaved Roads 4,537.82 $                    VIIS All Others 2,481,524.18$            

THST Waste Water Systems - $                               VIIS Buildings 1,710,304.93$            

THST Water Systems - $                               VIIS Housing 53,150.00$                  

THST Total 22,436.88 $                  VIIS Paved Roads 3,392,348.16$            

TICA All Others 302,369.54 $                VIIS Trails 507,783.29$               

TICA Buildings 549,544.16 $                VIIS Unpaved Roads 216,000.00$               

TICA Housing 37,146.48 $                  VIIS Waste Water Systems 1,560,455.14$            

TICA Paved Roads 249,279.04 $                VIIS Water Systems 411,316.00$               

TICA Trails 945,762.04 $                VIIS Total 10,332,881.70$         

TICA Unpaved Roads - $                               VOYA All Others 1,536,583.55$            

TICA Waste Water Systems 25,542.39 $                  VOYA Buildings 2,345,715.26$            

TICA Water Systems 86,682.82 $                  VOYA Campgrounds 1,594,918.98$            

TICA Total 2,196,326.47 $            VOYA Housing 412,197.11$               

TIMU All Others 2,247,038.01 $            VOYA Paved Roads 9,216,745.61$            

TIMU Buildings 834,441.19 $                VOYA Trails 1,100,548.12$            

TIMU Housing 191,410.69 $                VOYA Unpaved Roads 6,438.85$                    

TIMU Paved Roads 540,674.78 $                VOYA Waste Water Systems 11,407.60$                  

TIMU Trails 324,214.56 $                VOYA Water Systems 53,228.00$                  

TIMU Unpaved Roads 98,790.27 $                  VOYA Total 16,277,783.08$         

TIMU Waste Water Systems 12,797.50 $                  WABA All Others 12,600.00$                  

TIMU Water Systems 2,000.00 $                    WABA Buildings 183,427.02$               

TIMU Total 4,251,367.01 $            WABA Paved Roads -$                               

TONT All Others 121,535.83 $                WABA Trails -$                               

TONT Buildings 84,925.03 $                  WABA Water Systems -$                               

TONT Campgrounds - $                               WABA Total 196,027.02$               

TONT Housing 97,595.58 $                  WACA All Others 792,352.48$               

TONT Paved Roads 680,263.92 $                WACA Buildings 3,243,846.35$            

TONT Trails 29,763.75 $                  WACA Housing 300,814.38$               

TONT Unpaved Roads 5,873.16 $                    WACA Paved Roads 1,936,864.21$            

TONT Waste Water Systems - $                               WACA Trails 192,050.12$               

TONT Water Systems 160,937.84 $                WACA Waste Water Systems -$                               

TONT Total 1,180,895.11 $            WACA Water Systems 108,513.52$               

TUAI All Others - $                               WACA Total 6,574,441.06$            

TUAI Buildings 1,290,485.32 $            WACC Buildings -$                               

TUAI Paved Roads 289,160.94 $                WACC Total -$                               

TUAI Trails - $                               WACO All Others -$                               

TUAI Unpaved Roads - $                               WACO Buildings -$                               

TUAI Waste Water Systems - $                               WACO Paved Roads -$                               

TUAI Total 1,579,646.26 $            WACO Trails -$                               

TUIN All Others 169,874.58 $                WACO Waste Water Systems -$                               

TUIN Buildings 2,408,183.92 $            WACO Water Systems -$                               

TUIN Paved Roads 603,820.28 $                WACO Total -$                               

TUIN Trails - $                               WAPA All Others 3,857,929.22$            

TUIN Unpaved Roads - $                               WAPA Buildings 159,518.02$               

TUIN Total 3,181,878.78 $            WAPA Paved Roads 1,379,367.28$            

TULE All Others - $                               WAPA Trails 32,263.55$                  

TULE Buildings 1,171,852.59 $            WAPA Waste Water Systems 59,923.14$                  

TULE Total 1,171,852.59 $            WAPA Total 5,489,001.21$            

TUMA All Others 449,296.59 $                WEAR All Others 35,604.41$                  

TUMA Buildings 399,122.47 $                WEAR Buildings 136,385.58$               

TUMA Housing - $                               WEAR Housing 76,660.73$                  

TUMA Paved Roads 269,099.83 $                WEAR Waste Water Systems -$                               

TUMA Trails 111,841.84 $                WEAR Total 248,650.72$               

TUMA Waste Water Systems - $                               WEFA All Others 716,374.54$               

TUMA Water Systems 116,326.73 $                WEFA Buildings 1,398,882.20$            

TUMA Total 1,345,687.46 $            WEFA Unpaved Roads -$                               

TUZI All Others 1,602,290.91 $            WEFA Waste Water Systems -$                               

TUZI Buildings 77,023.77 $                  WEFA Water Systems -$                               

TUZI Housing 14,754.39 $                  WEFA Total 2,115,256.74$            

TUZI Paved Roads 2,842,905.64 $            WHHO All Others 5,757,528.29$            

TUZI Trails 370,717.64 $                WHHO Buildings 15,546,842.73$         

TUZI Unpaved Roads 224,640.00 $                WHHO Paved Roads 7,819,038.14$            

TUZI Waste Water Systems - $                               WHHO Water Systems 967,000.00$               

TUZI Water Systems 48,877.63 $                  WHHO Total 30,090,409.16$         

TUZI Total 5,181,209.98 $            WHIS All Others 1,564,307.02$            

ULSG All Others 6,440.50 $                    WHIS Buildings 1,307,861.32$            

ULSG Buildings 316,287.82 $                WHIS Campgrounds 9,860,697.35$            

ULSG Paved Roads 27,972.51 $                  WHIS Housing 73,243.47$                  

ULSG Total 350,700.83$                WHIS Paved Roads 11,447,864.30$         

UPDE All Others 327,537.62 $                WHIS Trails 835,015.33$               

UPDE Buildings 1,938,165.37 $            WHIS Unpaved Roads 1,107,880.01$            

UPDE Paved Roads 1,029,994.60 $            WHIS Waste Water Systems 3,043,226.56$            

UPDE Trails 45,000.00 $                  WHIS Water Systems 2,654,301.21$            

UPDE Unpaved Roads - $                               WHIS Total 31,894,396.57$         

UPDE Waste Water Systems - $                               WHMI All Others 41,503.66$                  

UPDE Water Systems - $                               WHMI Buildings 1,520,613.07$            

UPDE Total 3,340,697.59 $            WHMI Housing -$                               

VAFO All Others 3,471,360.51 $            WHMI Paved Roads 766,746.09$               

VAFO Buildings 21,808,850.64 $          WHMI Trails 65,041.92$                  

VAFO Housing 1,454,095.87 $            WHMI Waste Water Systems -$                               

VAFO Paved Roads 11,743,974.74 $          WHMI Water Systems 16,018.04$                  

VAFO Trails 614,650.94 $                WHMI Total 2,409,922.78$            

VAFO Unpaved Roads 419,261.79 $                WHSA All Others 493,253.63$               

VAFO Waste Water Systems 3,087.57 $                    WHSA Buildings 838,019.99$               

VAFO Water Systems - $                               WHSA Campgrounds -$                               

VAFO Total 39,515,282.06$          WHSA Housing 4,620.99$                    

VALL All Others 41,614.64 $                  WHSA Paved Roads -$                               

VALL Buildings 304,782.78 $                WHSA Trails 134,949.12$               

VALL Housing 106,230.36 $                WHSA Unpaved Roads -$                               

VALL Trails - $                               WHSA Waste Water Systems 304,985.95$               

VALL Unpaved Roads - $                               WHSA Water Systems 33,389.03$                  

VALL Waste Water Systems - $                               WHSA Total 1,809,218.71$            

VALL Water Systems 20,498.00 $                  WICA All Others 2,637,445.77$            

VALL Total 473,125.78$                WICA Buildings 813,769.36$               

VALR All Others 5,900,415.85 $            WICA Campgrounds 186,183.11$               

VALR Buildings 3,181,642.37 $            WICA Housing 73,272.39$                  

VALR Paved Roads 335,292.09 $                WICA Paved Roads 9,568,810.65$            

VALR Trails 68,000.50 $                  WICA Trails 155,088.88$               

VALR Unpaved Roads 580,247.53 $                WICA Unpaved Roads 93,061.63$                  

VALR Waste Water Systems - $                               WICA Waste Water Systems -$                               

VALR Water Systems - $                               WICA Water Systems 638,978.76$               

VALR Total 10,065,598.34$          WICA Total 14,166,610.55$         

VAMA All Others 2,950,894.53 $            WICL All Others 24,896.15$                  

VAMA Buildings 19,133,102.93 $          WICL Buildings 238,411.52$               

VAMA Housing 1,065,859.29 $            WICL Water Systems -$                               

VAMA Paved Roads 2,975,393.32 $            WICL Total 263,307.67$               

VAMA Trails 10,541.49 $                  WICR All Others 730,046.55$               

VAMA Unpaved Roads - $                               WICR Buildings 727,502.02$               

VAMA Waste Water Systems 50,815.34 $                  WICR Housing 51,051.37$                  

VAMA Water Systems 784,330.25 $                WICR Paved Roads 4,779,128.67$            

VAMA Total 26,970,937.15$          WICR Trails 256,783.84$               

VICK All Others 11,448,657.36 $          WICR Unpaved Roads -$                               

VICK Buildings 1,700,873.15 $            WICR Waste Water Systems 180,000.00$               

VICK Housing 99,405.00 $                  WICR Water Systems 202,060.00$               

VICK Paved Roads 10,239,981.32 $          WICR Total 6,926,572.45$            

VICK Unpaved Roads - $                               WIHO All Others 98,156.58$                  

VICK Waste Water Systems 12,089.11 $                  WIHO Buildings 828,303.90$               

VICK Total 23,501,005.94$          WIHO Paved Roads 24,082.54$                  

VIIS All Others 3,275,820.22 $            WIHO Total 950,543.02$               

VIIS Buildings 2,648,082.31 $            WORI All Others 8,545.63$                    

VIIS Campgrounds 10,678.41 $                  WORI Buildings 987,604.26$               

VIIS Housing 1,614,649.91 $            WORI Paved Roads 75,572.18$                  

VIIS Paved Roads 4,768,183.35 $            WORI Unpaved Roads -$                               

VIIS Trails 1,403,981.39 $            WORI Total 1,071,722.07$            

VIIS Unpaved Roads 1,102,573.89 $            WOTR All Others 1,911,766.52$            
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VIIS Waste Water Systems 1,582,250.14 $            WOTR Buildings 14,872,310.53$         

VIIS Water Systems 411,316.00 $                WOTR Paved Roads 7,400,439.88$            

VIIS Total 16,817,535.62$          WOTR Trails 378,799.72$               

VOYA All Others 2,194,518.03 $            WOTR Unpaved Roads 37,048.04$                  

VOYA Buildings 2,364,805.72 $            WOTR Waste Water Systems -$                               

VOYA Campgrounds 1,594,918.98 $            WOTR Water Systems -$                               

VOYA Housing 412,197.11 $                WOTR Total 24,600,364.69$         

VOYA Paved Roads 9,235,423.25 $            WRST All Others 1,794,672.16$            

VOYA Trails 1,468,758.69 $            WRST Buildings 9,700,264.56$            

VOYA Unpaved Roads 6,438.85 $                    WRST Campgrounds 16,599.24$                  

VOYA Waste Water Systems 11,407.60 $                  WRST Housing 268,681.01$               

VOYA Water Systems 53,228.00 $                  WRST Paved Roads 1,321,017.82$            

VOYA Total 17,341,696.23$          WRST Trails 4,927,465.55$            

WABA All Others 12,600.00 $                  WRST Waste Water Systems 1,983.15$                    

WABA Buildings 183,427.02 $                WRST Water Systems 10,188.08$                  

WABA Paved Roads - $                               WRST Total 18,040,871.57$         

WABA Trails - $                               WUPA All Others 1,186,007.31$            

WABA Water Systems - $                               WUPA Buildings 94,497.99$                  

WABA Total 196,027.02$                WUPA Housing 495,337.43$               

WACA All Others 878,821.48 $                WUPA Paved Roads 9,919,315.58$            

WACA Buildings 3,243,846.35 $            WUPA Trails 1,199,709.51$            

WACA Housing 300,814.38 $                WUPA Unpaved Roads -$                               

WACA Paved Roads 1,940,410.23 $            WUPA Waste Water Systems 16,006.30$                  

WACA Trails 192,050.12 $                WUPA Water Systems 509,914.51$               

WACA Unpaved Roads - $                               WUPA Total 13,420,788.63$         

WACA Waste Water Systems - $                               YELL All Others 13,976,932.40$         

WACA Water Systems 108,513.52 $                YELL Buildings 64,677,837.61$         

WACA Total 6,664,456.08 $            YELL Campgrounds 155,870.70$               

WACC Buildings - $                               YELL Housing 14,015,158.89$         

WACC Total - $                               YELL Paved Roads 432,549,266.63$       

WACO All Others - $                               YELL Trails 25,780,487.44$         

WACO Buildings - $                               YELL Unpaved Roads 1,481,835.60$            

WACO Paved Roads - $                               YELL Waste Water Systems 18,908,010.09$         

WACO Trails - $                               YELL Water Systems 45,664,235.43$         

WACO Waste Water Systems - $                               YELL Total 617,209,634.79$       

WACO Water Systems - $                               YOSE All Others 26,840,944.34$         

WACO Total - $                               YOSE Buildings 105,971,865.80$       

WAPA All Others 3,867,929.22 $            YOSE Campgrounds 5,418,102.46$            

WAPA Buildings 309,882.44 $                YOSE Housing 14,608,697.67$         

WAPA Paved Roads 1,682,983.50 $            YOSE Paved Roads 215,270,495.23$       

WAPA Trails 344,762.68 $                YOSE Trails 11,294,671.82$         

WAPA Unpaved Roads 150,930.68 $                YOSE Unpaved Roads 811,524.83$               

WAPA Waste Water Systems 59,923.14 $                  YOSE Waste Water Systems 77,045,060.30$         

WAPA Water Systems - $                               YOSE Water Systems 53,228,641.70$         

WAPA Total 6,416,411.66 $            YOSE Total 510,490,004.14$       

WEAR All Others 35,604.41 $                  YUCH All Others -$                               

WEAR Buildings 156,769.81 $                YUCH Buildings 589,899.57$               

WEAR Housing 76,660.73 $                  YUCH Housing 75,845.58$                  

WEAR Waste Water Systems - $                               YUCH Trails -$                               

WEAR Total 269,034.95$                YUCH Waste Water Systems -$                               

WEFA All Others 1,486,089.29 $            YUCH Water Systems -$                               

WEFA Buildings 1,405,382.20 $            YUCH Total 665,745.15$               

WEFA Trails 70,153.27 $                  YUHO All Others 124,730.74$               

WEFA Unpaved Roads 77,537.70 $                  YUHO Total 124,730.74$               

WEFA Waste Water Systems - $                               ZION All Others 3,561,018.46$            

WEFA Water Systems - $                               ZION Buildings 7,097,712.33$            

WEFA Total 3,039,162.46 $            ZION Campgrounds 2,193,835.87$            

WHHO All Others 5,757,528.29 $            ZION Housing 1,303,324.27$            

WHHO Buildings 15,561,090.73 $          ZION Paved Roads 49,231,362.95$         

WHHO Paved Roads 7,819,038.14 $            ZION Trails 3,675,360.85$            

WHHO Water Systems 967,000.00 $                ZION Unpaved Roads 7,185.77$                    

WHHO Total 30,104,657.16$          ZION Waste Water Systems 516,148.13$               

WHIS All Others 1,579,822.91 $            ZION Water Systems 2,012,329.45$            

WHIS Buildings 3,286,241.92 $            ZION Total 69,598,278.08$         

WHIS Campgrounds 10,803,554.69 $          Grand Total 10,234,646,077.77$ 

WHIS Housing 119,113.47$               

WHIS Paved Roads 13,952,593.78$         

WHIS Trails 859,252.69$               

WHIS Unpaved Roads 1,704,281.28$            

WHIS Waste Water Systems 3,200,771.27$            

WHIS Water Systems 2,654,301.21$            

WHIS Total 38,159,933.22$         

WHMI All Others 41,503.66$                  

WHMI Buildings 1,520,613.07$            

WHMI Housing -$                               

WHMI Paved Roads 862,326.09$               

WHMI Trails 65,041.92$                  

WHMI Waste Water Systems -$                               

WHMI Water Systems 16,018.04$                  

WHMI Total 2,505,502.78$            

WHSA All Others 546,989.59$               

WHSA Buildings 838,019.99$               

WHSA Campgrounds -$                               

WHSA Housing 4,620.99$                    

WHSA Paved Roads -$                               

WHSA Trails 134,949.12$               

WHSA Unpaved Roads -$                               

WHSA Waste Water Systems 304,985.95$               

WHSA Water Systems 33,389.03$                  

WHSA Total 1,862,954.67$            

WICA All Others 3,914,422.09$            

WICA Buildings 951,528.59$               

WICA Campgrounds 186,183.11$               

WICA Housing 73,272.39$                  

WICA Paved Roads 9,763,786.49$            

WICA Trails 661,294.83$               

WICA Unpaved Roads 93,061.63$                  

WICA Waste Water Systems -$                               

WICA Water Systems 741,705.36$               

WICA Total 16,385,254.49$         

WICL All Others 24,896.15$                  

WICL Buildings 238,411.52$               

WICL Water Systems -$                               

WICL Total 263,307.67$               

WICR All Others 730,046.55$               

WICR Buildings 727,502.02$               

WICR Housing 51,051.37$                  

WICR Paved Roads 4,817,005.81$            

WICR Trails 256,783.84$               

WICR Unpaved Roads -$                               

WICR Waste Water Systems 180,000.00$               

WICR Water Systems 202,060.00$               

WICR Total 6,964,449.59$            

WIHO All Others 98,156.58$                  

WIHO Buildings 828,303.90$               

WIHO Paved Roads 24,082.54$                  

WIHO Total 950,543.02$               

WORI All Others 8,545.63$                    

WORI Buildings 1,337,056.33$            

WORI Paved Roads 80,106.35$                  

WORI Unpaved Roads -$                               

WORI Total 1,425,708.31$            

WOTR All Others 1,911,766.52$            

WOTR Buildings 15,800,289.35$         

WOTR Paved Roads 7,438,257.24$            

WOTR Trails 380,312.25$               

WOTR Unpaved Roads 37,048.04$                  

WOTR Waste Water Systems 1,676,608.60$            

WOTR Water Systems -$                               

WOTR Total 27,244,282.00$         
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WRST All Others 2,001,889.33$            

WRST Buildings 9,876,108.44$            

WRST Campgrounds 20,592.92$                  

WRST Housing 491,958.03$               

WRST Paved Roads 1,435,263.98$            

WRST Trails 5,389,708.82$            

WRST Unpaved Roads -$                               

WRST Waste Water Systems 40,820.14$                  

WRST Water Systems 15,564.08$                  

WRST Total 19,271,905.74$         

WUPA All Others 1,186,007.31$            

WUPA Buildings 94,497.99$                  

WUPA Housing 495,337.43$               

WUPA Paved Roads 10,182,712.76$         

WUPA Trails 1,199,709.51$            

WUPA Unpaved Roads -$                               

WUPA Waste Water Systems 29,188.49$                  

WUPA Water Systems 509,914.51$               

WUPA Total 13,697,368.00$         

YELL All Others 14,017,932.40$         

YELL Buildings 76,458,067.84$         

YELL Campgrounds 155,870.70$               

YELL Housing 16,407,459.97$         

YELL Paved Roads 463,522,398.33$       

YELL Trails 25,780,487.44$         

YELL Unpaved Roads 2,351,759.51$            

YELL Waste Water Systems 18,908,010.09$         

YELL Water Systems 45,666,402.31$         

YELL Total 663,268,388.59$       

YOSE All Others 33,706,672.64$         

YOSE Buildings 115,931,806.94$       

YOSE Campgrounds 5,834,749.33$            

YOSE Housing 16,330,988.56$         

YOSE Paved Roads 231,371,027.67$       

YOSE Trails 18,826,343.95$         

YOSE Unpaved Roads 2,718,130.66$            

YOSE Waste Water Systems 77,045,060.30$         

YOSE Water Systems 53,321,398.94$         

YOSE Total 555,086,178.99$       

YUCH All Others -$                               

YUCH Buildings 706,667.41$               

YUCH Housing 75,845.58$                  

YUCH Trails -$                               

YUCH Waste Water Systems -$                               

YUCH Water Systems -$                               

YUCH Total 782,512.99$               

YUHO All Others 124,730.74$               

YUHO Total 124,730.74$               

ZION All Others 3,924,222.46$            

ZION Buildings 7,098,581.08$            

ZION Campgrounds 2,193,835.87$            

ZION Housing 1,303,324.27$            

ZION Paved Roads 49,313,624.39$         

ZION Trails 3,675,360.85$            

ZION Unpaved Roads 7,388.27$                    

ZION Waste Water Systems 516,148.13$               

ZION Water Systems 2,012,329.45$            

ZION Total 70,044,814.77$         

(blank) (blank)

(blank) Total

Grand Total 11,331,597,849.04$ 
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Park Description State Asset Category CRV DM Optimizer Band

Denali NP&Pres
Front Country Wastewater System & Lagoon AK

Waste Water

Systems
$5,871,194.27  $                       -   1

Denali NP&Pres
HQ Wastewater System AK

Waste Water

Systems
$986,848.08  $                       -   1

Denali NP&Pres
Toklat Road Camp Lower Wastewater System AK

Waste Water

Systems
$614,794.40  $                       -   1

Denali NP&Pres Front Country Electrical System AK All Others $7,575,495.35  $          179,449.66 1

Denali NP&Pres Toklat Road Camp Electrical System AK All Others $2,289,818.42  $            96,085.82 1

Denali NP&Pres DENA Information Technology Systems Parkwide AK All Others $2,247,301.16  $                       -   1

Denali NP&Pres Eielson Visitor Center B199 AK Housing $6,008,183.66  $       2,250,311.92 1

Denali NP&Pres MTA Hut Near Powerhouse AK Buildings $38,705.29  $                       -   1

Denali NP&Pres 
Toklat Road Camp Upper Wastewater System AK 

Waste Water

Systems
$235,304.37  $                       -   1

Fairbanks Interagency Visitor Center G MORRIS THOMPSON CULTURAL & VIS - Morris Thompson VC FAPLIC AK Buildings $9,728,650.29  $                       -   1

Gates of the Arctic NP&Pres BTTB - 113 Visitor Center/Office AK Buildings $3,021,384.31  $            64,390.86 1

Glacier Bay NP&Pres WT - Bartlett Cove Water System AK Water Systems $30,562,419.63  $          336,270.35 1

Glacier Bay NP&Pres GA - Gustavus Water System AK Water Systems $416,912.85  $                       -   1

Glacier Bay NP&Pres 
UC - Bartlett Cove Waste Water System AK 

Waste Water

Systems
$11,743,975.80  $          134,102.90 1

Glacier Bay NP&Pres PD - Visitor Information Station Building GBA07 AK Buildings $360,876.85  $            82,157.00 1

Glacier Bay NP&Pres LA - Glacier Bay Lodge GBL16 AK Buildings $15,134,985.50  $          455,125.77 1

Glacier Bay NP&Pres UC - Electrical Distribution System AK All Others $4,797,267.90  $                       -   1

Glacier Bay NP&Pres UC - Fuel Storage and Distribution System AK All Others $4,367,509.31  $          114,906.57 1

Glacier Bay NP&Pres HQ - IT Computer Systems AK All Others $2,167,433.26  $                       -   1

Glacier Bay NP&Pres WA - Petrel Fuel Barge Storage / Distribution System AK All Others $120,072.56  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-PG Restroom Gear and Food Cache Bldg. AK Buildings $61,363.88  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KATM Radio System AK All Others $1,040,739.89  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR 
VR - Valley Road Area Waste Water System AK 

Waste Water

Systems
$753,250.64  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR LB-Trail to Trapper Scottys Cabin AK Trails $33,713.91  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks Camp Visitor Center Interpretive Media AK All Others $40,838.89  $            40,000.00 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks Falls Trail Interpretive Media AK All Others $5,998.65  $              3,660.64 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks Falls Platform Tree House Exhibits AK All Others $46,217.42  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-01 BC Visitor Contact Station AK Buildings $540,838.43  $            67,884.74 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR 
BR-SWR Brooks Camp Waste Water System AK 

Waste Water

Systems
$1,729,707.56  $          186,563.67 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR
KS-Park Service Road, RT 400 AK Unpaved Roads $267,816.04  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-LP Lower Platform AK All Others $465,673.43  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Falls Platform/Boardwalk/Ripples Platform AK All Others $2,255,320.31  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-BRIDGE  Floating Bridge AK All Others $1,489,031.16  $       1,264,875.17 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-55 BC Incinerator Building AK Buildings $234,950.16  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR REMOVE LB-Picnic Grounds AK All Others $48,090.42  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR Picnic Ground (By BR-1 Visitor Contact Station) AK All Others $5,770.85  $                  41.78 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR REMOVE Radio Repeater Building Dumpling Mountain AK Buildings $16,543.10  $                272.00 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks Falls Trail AK Trails $284,756.01  $            36,267.37 1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-OVL Bldg Radio System AK All Others $39,595.50  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BC-TRASH BC District Solid Waste Handling System AK All Others $247,175.34  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VRAA ELEC Electric System AK All Others $319,295.06  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR - Valley Road Area Water System AK Water Systems $1,359,019.36  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-FIRE Brooks Camp Fire Protection System AK Water Systems $723,982.24  $                       -   1

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-TB Brooks Bridge Trail to viewing Platform AK Trails $239,135.92  $            68,111.00 1

Kenai Fjords NP DT: Visitor Center AK Buildings $3,124,190.35  $          379,843.27 1

Kenai Fjords NP EG: Exit Glacier Road, Paved, RT 10 AK Paved Roads $3,391,085.88  $          335,292.16 1

Kenai Fjords NP EG: Exit Glacier Bridge, #9845-001P AK Paved Roads $9,361,656.04  $          237,384.00 1

Alaska Region G 5100 CORDOVA BLDG AK Buildings $941,159.56  $                       -   1

Alaska Region G PROSPECTUS WAREHOUSE (AKRO Warehouse) AK Buildings $1,452,168.48  $                       -   1

Alaska Region G NATIONAL PARK SERVICE BLDG Fairbanks Administrative Center AK Buildings $4,553,268.05  $                       -   1

Alaska Region AKRO-Radio System AK All Others $685,224.45  $                       -   1

Alaska Region G US PARK SERVICE BUILDING (Alaska Reg Office) AK Buildings $22,575,710.08  $                       -   1

Alaska Region Fairbanks Hangar (Lease) AK Buildings $540,932.76  $                       -   1

Anchorage Interagency Visitor Center Education Room Leased Space AK Buildings $867,534.16  $            11,809.38 1

Anchorage Interagency Visitor Center AAPLIC Anchorage Federal Building Leased Space AK Buildings $6,206,572.41  $          244,081.15 1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Nome VC/HQ Interpretive Media AK All Others $55,946.70  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Serpentine Hot Springs Bath House AK Buildings $299,189.43  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heating Fuel System SHS AK All Others $5,188.08  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Serpentine Hot Springs Bunkhouse AK Buildings $624,521.32  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Serpentine Hot Springs Outhouse AK Buildings $7,009.73  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Nome VC and Headquarters AK Buildings $2,194,219.87  $                       -   1

Denali NP&Pres HQ Kennels B105 Historic AK Buildings $609,249.90  $            33,143.00 1

Kenai Fjords NP DT: Visitor Center Interpretive Media System AK All Others $422,872.06  $          302,635.00 1

Kenai Fjords NP EG: Glacier View Trail AK Trails $646,958.44  $                       -   1

Kenai Fjords NP 
MF: Septic System AK 

Waste Water

Systems
$22,510.12  $                       -   1

Kenai Fjords NP EG: Electrical System AK All Others $572,069.06  $                       -   1

Kenai Fjords NP EG: Nature Center AK Buildings $1,100,842.27  $            87,781.63 1

Kenai Fjords NP EG: Exit Glacier Paved Trail AK Trails $432,705.59  $                       -   1

Kenai Fjords NP EG: Harding Icefield Trail AK Trails $703,350.26  $            50,169.60 1

Kenai Fjords NP EG: Nature Center Access Rd., RT 200 AK Paved Roads $965,345.62  $          220,640.79 1

Kenai Fjords NP EG: Edge Of Glacier Trail AK Trails $646,958.44  $            51,690.36 1

Kenai Fjords NP DT: Park Head Quarters Building AK Buildings $3,854,541.75  $            12,919.37 1

Klondike Gold Rush NHP White Pass Depot Visitor Center AK Buildings $4,378,239.01  $          141,809.44 1

Klondike Gold Rush NHP White Pass Admin. Building AK Buildings $6,058,147.55  $            92,722.87 1

Klondike Gold Rush NHP Pantheon Saloon AK Buildings $1,558,229.76  $            59,858.64 1

Klondike Gold Rush NHP Pacific Clipper Line Office AK Buildings $1,476,498.61  $            30,178.71 1

Klondike Gold Rush NHP Mascot Saloon AK Buildings $4,056,311.82  $          108,891.67 1

Klondike Gold Rush NHP Hern Liquor Store AK Buildings $392,201.66  $            34,520.56 1

Klondike Gold Rush NHP Martin Itjen House AK Buildings $576,867.78  $            62,138.71 1

Klondike Gold Rush NHP Chilkoot Trail, CLI# 100047 AK Trails $3,490,699.63  $          490,710.27 1

Klondike Gold Rush NHP Red Front AK Buildings $1,753,952.76  $            19,644.95 1

Lake Clark NP&Pres PA-3 Visitor Center Oil Fuel System AK All Others $18,961.73  $                       -   1

Lake Clark NP&Pres LACL IT (Information Technology - computer) System AK All Others $207,348.76  $                       -   1

Lake Clark NP&Pres PA-3 Visitor Center Building AK Buildings $1,005,202.21  $            92,931.55 1

Lake Clark NP&Pres PA-1  Headquarters  Building AK Buildings $1,360,589.35  $            58,909.60 1

Lake Clark NP&Pres PA-15  Maintenance Shop AK Buildings $1,407,099.96  $            44,522.48 1

Lake Clark NP&Pres PA-W Airstrip Water Distribution System AK Water Systems $922,979.37  $            50,389.33 1

Lake Clark NP&Pres 
PA-S   Airstrip Wastewater System AK 

Waste Water

Systems
$1,682,959.54  $          187,861.57 1

Lake Clark NP&Pres PT-W Point Water Distribution System AK Water Systems $340,806.49  $                       -   1

Lake Clark NP&Pres 
PT-S  Point Wastewater Septic System AK 

Waste Water

Systems
$307,890.72  $            12,239.28 1

Lake Clark NP&Pres Proenneke Cabin AK Buildings $60,722.45  $                       -   1

Lake Clark NP&Pres PA-ELEC  Port Alsworth Electrical Distrib. System AK All Others $406,915.74  $                       -   1

Lake Clark NP&Pres Lindell Cemetery AK All Others $27,968.16  $                       -   1

Lake Clark NP&Pres 
Birch Hill Sewer and Septic AK 

Waste Water

Systems
$81,112.91  $                       -   1

Lake Clark NP&Pres 
Woodward Cabin(The Point) Septic Tank and Leach Field AK 

Waste Water

Systems
$51,605.77  $                       -   1

Lake Clark NP&Pres Birch Hill Well AK Water Systems $99,614.16  $                       -   1

Sitka NHP Yaadaas Crest Pole AK All Others $276,447.47  $                       -   1

Sitka NHP Visitor Center Entrance Sign AK All Others $224,359.81  $                       -   1

Sitka NHP Visitor Center Interpretive Exhibits AK All Others $1,142,416.43  $          381,734.15 1

Sitka NHP Russian Bishop's House Interpretive Exhibits AK All Others $676,642.63  $       1,105,487.10 1

Sitka NHP Holding Hands Totem Centennial Pole AK All Others $239,149.00  $                       -   1

Sitka NHP Sitka National Historical Park Visitor Center AK Buildings $9,778,657.98  $          358,154.31 1

Sitka NHP Russian Bishop's House AK Buildings $10,158,741.90  $          203,785.52 1

Sitka NHP Priests' Quarters AK Buildings $819,900.99  $            21,355.12 1

Sitka NHP The Old School AK Buildings $704,344.47  $            21,484.97 1

Sitka NHP Totem Walk AK Trails $574,294.26  $                       -   1

Sitka NHP Yaadaas Crest Corner Pole - First Twin AK All Others $151,387.90  $                       -   1

Sitka NHP Trader Legend Pole AK All Others $184,298.31  $                       -   1

Sitka NHP Raven Memorial Pole AK All Others $142,611.79  $                       -   1

Sitka NHP Gaanax.adi / Raven Crest Pole AK All Others $219,402.75  $                       -   1

Sitka NHP Lakich'inei Pole AK All Others $193,074.42  $                       -   1

Sitka NHP Mosquito Legend Pole AK All Others $225,984.83  $                       -   1

Sitka NHP Saanaheit Pole AK All Others $375,178.70  $                       -   1

Sitka NHP Raven/Shark Totem Pole AK All Others $199,656.50  $                       -   1

Sitka NHP Bicentennial Pole AK All Others $186,492.34  $                       -   1

Sitka NHP Haa Leelk'u Ha's Kaasdaheeni Deiyi' Kooteeyaa Pole AK All Others $247,925.11  $                       -   1

Sitka NHP Saanaheit House Post 1 AK All Others $92,149.16  $                       -   1

Sitka NHP Saanaheit House Post 2 AK All Others $92,149.16  $                       -   1

Sitka NHP K'alyaan Pole AK All Others $239,149.00  $                       -   1

Sitka NHP Russian Bishop's House Grounds AK All Others $605,914.33  $            13,512.60 1

Sitka NHP Wolf Pole AK All Others $144,805.82  $                       -   1

Sitka NHP Cormorant Memorial Pole AK All Others $105,313.32  $                       -   1

Sitka NHP Yaadaas Crest Corner Pole - Second Twin AK All Others $138,223.73  $            52,000.00 1

Sitka NHP Frog/Raven Pole AK All Others $173,328.17  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heritage Center Fuel Storage Tank AK All Others $50,286.98  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Onion Portage Ranger Station (Giddings) AK Buildings $288,628.77  $                       -   1

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Northwest Alaska Heritage Center AK Buildings $16,894,773.52  $            41,482.96 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT MILL BUILDING AK Buildings $26,264,133.20  $       5,116,105.96 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT LEACH PLANT AK Buildings $17,711,336.71  $       1,899,258.13 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT MACHINE SHOP AK Buildings $3,123,961.30  $          433,038.22 1
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Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT SCHOOL HOUSE (New) AK Buildings $883,852.47  $          118,833.47 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT WEST BUNKHOUSE #40 AK Buildings $8,673,945.24  $          150,729.35 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT RECREATION HALL AK Buildings $1,002,936.21  $              1,160.66 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT STORE AND WAREHOUSE AK Buildings $10,651,946.10  $       1,174,256.31 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT GENERAL MANAGERS OFFICE AK Buildings $1,657,223.37  $            16,659.20 1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT POWER PLANT AK Buildings $9,815,334.03  $          173,289.42 1

Denali NP&Pres Kennels Grounds AK All Others $293,945.88  $                       -   1

Denali NP&Pres Front Country Water System AK Water Systems $11,430,952.72  $          304,528.84 1

Denali NP&Pres Toklat Water System AK Water Systems $1,112,666.76  $                       -   1

Wrangell-Saint Elias NP&Pres Kennecott Store Interpretive Media AK All Others $55,437.64  $                       -   1

Wrangell-Saint Elias NP&Pres Copper Center HQ Visitor Center Interpretive Media AK All Others $392,347.11  $                       -   1

Wrangell-Saint Elias NP&Pres Copper Center VC Comfort Station Interpretive Media AK All Others $2,103.39  $                       -   1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT OLD SCHOOL HOUSE (Shaw) AK Buildings $733,749.94  $                       -   1

Wrangell-Saint Elias NP&Pres BPVC HQ VISITOR CENTER AK Buildings $5,333,592.47  $                       -   1

Wrangell-Saint Elias NP&Pres
UWW HQ ADMINISTRATIVE WASTE WATER AK

Waste Water

Systems
$202,224.43  $              1,471.52 1

Wrangell-Saint Elias NP&Pres UWATER SLANA RANGER STATION WATER AK Water Systems $173,526.53  $              4,685.14 1

Wrangell-Saint Elias NP&Pres UWATER HQ WATER AK Water Systems $6,992,689.63  $              5,502.94 1

Wrangell-Saint Elias NP&Pres 
UWW HQ VISITOR CENTER WASTE WATER AK 

Waste Water

Systems
$53,369.82  $                       -   1

Wrangell-Saint Elias NP&Pres UAST HQ UTILITY HEATING OIL TANK #14B AK All Others $30,233.72  $                       -   1

Wrangell-Saint Elias NP&Pres UAST HQ VC HEATING OIL TANK #16A AK All Others $30,233.72  $                       -   1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT EAST BUNKHOUSE  #1 AK Buildings $5,714,563.36  $          167,468.56 1

Wrangell-Saint Elias NP&Pres UIT HQ IT System AK All Others $656,256.00  $                       -   1

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT DAIRY BARN AK Buildings $2,048,099.51  $                       -   1

Wrangell-Saint Elias NP&Pres 
UWW HQ Utility WASTE WATER AK 

Waste Water

Systems
$156,734.20  $                       -   1

Yukon-Charley Rivers NPres YURI-STR-040A (H) Frank Slaven Roadhouse AK Buildings $1,101,870.65  $            60,228.23 1

Lake Meredith NRA & Alibates Flint Quarry NM AL - Access Road TX Paved Roads $5,140,424.73  $          567,404.91 1

Lake Meredith NRA & Alibates Flint Quarry NM AL - Visitor Contact Station TX Buildings $1,106,096.39  $            43,420.11 1

Lake Meredith NRA & Alibates Flint Quarry NM AL - Maintained Quarries TX All Others $74,390,831.16  $            16,821.92 1

Lake Meredith NRA & Alibates Flint Quarry NM AL - VC Water System TX Water Systems $251,074.50  $              8,236.02 1

Lake Meredith NRA & Alibates Flint Quarry NM 
ALFL - VC Septic System TX 

Waste Water

Systems
$165,838.54  $                       -   1

Lake Meredith NRA & Alibates Flint Quarry NM
ALFL Trailhead Parking TX Unpaved Roads $2,514.88  $              2,858.21 1

Lake Meredith NRA & Alibates Flint Quarry NM
ALFL Unpaved Tour Road TX Unpaved Roads $120,186.57  $          122,590.54 1

Lake Meredith NRA & Alibates Flint Quarry NM ALFL Trail TX Trails $184,591.67  $            25,000.00 1

Lake Meredith NRA & Alibates Flint Quarry NM AL - Contact Station Parking Lot RT-928 TX Paved Roads $270,672.03  $            40,869.59 1

Amistad NRA GL/Rock Quarry Group Campground TX Campgrounds $191,296.98  $                       -   1

Amistad NRA GL/Potable Water System TX Water Systems $651,756.14  $              8,679.78 1

Amistad NRA Pecos/Boat Ramp TX All Others $287,945.28  $                       -   1

Amistad NRA Parida Cave/Water Front System TX All Others $128,763.56  $                       -   1

Amistad NRA Parida Cave Trail TX Trails $15,644.05  $                       -   1

Amistad NRA Panther Cave/Water Front System TX All Others $128,763.56  $                       -   1

Amistad NRA Panther Cave Trail TX Trails $60,029.17  $                       -   1

Amistad NRA BC/Vault Toilet TX Buildings $30,032.98  $                       -   1

Amistad NRA GL/Rock Quarry Vault Toilet TX Buildings $30,032.98  $                       -   1

Amistad NRA Spur 406/Waterfront System TX All Others $446,300.52  $                       -   1

Amistad NRA 277S/Waterfront  System TX All Others $1,075,940.87  $              8,829.78 1

Amistad NRA 
Pecos/Wastewater System TX 

Waste Water

Systems
$270,393.77  $              8,679.78 1

Amistad NRA Pecos/Fish Cleaning Station TX Buildings $75,495.15  $                       -   1

Amistad NRA RC/Potable Water System TX Water Systems $739,859.40  $              8,679.78 1

Amistad NRA Telephone System TX All Others $70,120.01  $                       -   1

Amistad NRA IT System TX All Others $326,508.62  $                       -   1

Amistad NRA Panther Cave Waysides TX All Others $7,371.55  $                       -   1

Amistad NRA Parida Cave Waysides TX All Others $6,204.83  $              7,800.00 1

Amistad NRA 
RC/Wastewater System TX 

Waste Water

Systems
$301,837.04  $                       -   1

Amistad NRA DE/CONCESSION DOCKS TX All Others $1,626,021.66  $                       -   1

Amistad NRA RC/Fish Cleaning Station TX Buildings $75,495.15  $              3,200.00 1

Amistad NRA Pecos/Radio Repeater Tower Building TX Buildings $15,606.03  $                       -   1

Amistad NRA DE/Fish Cleaning Station TX Buildings $75,495.15  $                       -   1

Amistad NRA DE/Ranger Station TX Buildings $216,865.88  $                       -   1

Amistad NRA DE/Ramp Comfort Station TX Buildings $174,910.76  $          168,295.24 1

Amistad NRA DE/Upper Parking Lot, RT 907A TX Paved Roads $500,049.53  $            74,162.12 1

Amistad NRA DE/Lower Parking Lot, RT 907B TX Paved Roads $629,414.95  $            93,327.67 1

Amistad NRA DE/Potable Water System TX Water Systems $2,810,503.95  $          554,858.08 1

Amistad NRA 
DE/Wastewater System TX 

Waste Water

Systems
$1,359,526.25  $            65,695.89 1

Amistad NRA AMIS Radio System TX All Others $502,037.93  $                       -   1

Amistad NRA BB/ Vault Toilet #1 TX Buildings $21,139.41  $              1,425.00 1

Amistad NRA GL/ Vault Toilet #1, Double Unit TX Buildings $42,278.81  $                       -   1

Amistad NRA GL/ Vault Toilet #2, Double Unit TX Buildings $42,289.52  $                       -   1

Amistad NRA DE/Entrance Road, RT 001 TX Paved Roads $1,304,200.15  $          556,086.67 1

Amistad NRA RC/Entrance Road, RT 002 TX Paved Roads $248,592.76  $            33,078.11 1

Amistad NRA Panther Cave Archeological Site TX All Others $3,280,960.90  $                       -   1

Amistad NRA Parida Cave Archeological Site TX All Others $2,516,249.56  $                       -   1

Amistad NRA DE/Marina Parking, RT 908 TX Paved Roads $828,820.01  $          143,785.99 1

Amistad NRA RC/Boat Ramp Parking TX Paved Roads $362,577.22  $                       -   1

Amistad NRA DE/ Government Marina TX All Others $715,997.27  $                       -   1

Amistad NRA VIC/Maintenance Facility TX Buildings $2,458,764.75  $                       -   1

Amistad NRA Pecos/Waterfront System TX All Others $565,957.44  $            19,000.00 1

Amistad NRA RC/ Waterfront System TX All Others $3,141,116.85  $                       -   1

Amistad NRA DE/ Waterfront System TX All Others $4,160,717.31  $            76,567.00 1

Amistad NRA BC/ Waterfront System TX All Others $3,378,526.53  $            21,788.22 1

Amistad NRA BB/Waterfront System TX All Others $1,030,074.31  $              4,586.89 1

Amistad NRA GL/Rock Quarry Pavilion TX Buildings $85,743.71  $                       -   1

Amistad NRA GL/Picnic Area TX All Others $135,739.54  $                       -   1

Amistad NRA GL/Waterfront System TX All Others $448,447.97  $            54,319.00 1

Amistad NRA Spur 454/ Waterfront System TX All Others $143,543.39  $                       -   1

Amistad NRA 277N/ Waterfront System TX All Others $1,084,576.56  $                       -   1

Amistad NRA DE/Radio Repeater Tower and  Building TX Buildings $142,045.83  $                       -   1

Amistad NRA Museum Storage Facility TX Buildings $189,316.82  $                       -   1

Amistad NRA DE/Fuel System TX All Others $12,171.55  $                       -   1

Arches NP AB Arches Boundary UT All Others $241,278.91  $            50,781.80 1

Arches NP Historic Moab Canyon Wash Culvert FHWA 006 UT Paved Roads $544,252.22  $              2,727.00 1

Arches NP AB1 Visitor Center UT Buildings $8,498,221.83  $          233,341.01 1

Arches NP AB8H Rock House UT Buildings $578,505.11  $          194,681.94 1

Arches NP AU01 Visitor Center Water System #1 UT Water Systems $1,679,645.69  $          152,000.00 1

Arches NP 
AS02 Visitor Center Septic System UT 

Waste Water

Systems
$524,514.58  $            54,769.84 1

Arches NP AB53H Wolfe Ranch Cabin-HS-01 UT Buildings $61,049.77  $            53,017.64 1

Arches NP AG1H Wolfe Ranch Corral-HS-03 UT All Others $63,116.89  $                       -   1

Arches NP AB54H Wolfe Ranch Root Cellar-HS-02 UT Buildings $67,268.64  $                       -   1

Arches NP Courthouse Wash Bridge, FHWA 001P UT Paved Roads $2,658,450.23  $          179,982.00 1

Arches NP Wolfe Ranch Cabin Trail Bridge UT All Others $468,863.28  $                       -   1

Arches NP Salt Valley Wash Culvert, FHWA 004P UT Paved Roads $1,176,577.23  $            76,356.00 1

Arches NP ABHS-14-Stone House UT Buildings $216,175.46  $                       -   1

Arches NP AG26HS-Levi Cabin Corral UT All Others $63,116.89  $                       -   1

Arches NP ABHS-27-Levi Drillers Cabin UT Buildings $93,435.88  $                       -   1

Arches NP APS Park Phone System UT All Others $37,400.29  $                       -   1

Aztec Ruins NM Telephone System NM All Others $244,518.56  $            51,900.00 1

Aztec Ruins NM IT System NM All Others $202,532.18  $            44,432.29 1

Aztec Ruins NM Animas River Trail NM Trails $80,872.50  $            14,590.80 1

Aztec Ruins NM Aztec Ruins Visitor Center LA-45E NM Buildings $3,078,053.14  $          354,557.23 1

Bandelier NM HB-2  Visitor Center NM Buildings $2,745,952.30  $          855,002.91 1

Bandelier NM HB-3- Maintenance Office NM Buildings $749,377.56  $          118,322.61 1

Bandelier NM HB-9 Comfort Station Visitor Center NM Buildings $310,242.09  $            76,862.65 1

Bandelier NM Historic Landmark District Landscape NM All Others $767,765.21  $          205,971.77 1

Bandelier NM IT System NM All Others $248,577.40  $                       -   1

Bandelier NM TA-49 Phone System NM All Others $108,469.44  $                       -   1

Bandelier NM TA-49 Electric System NM All Others $44,151.61  $                       -   1

Bandelier NM 
TA-49 Wastewater System NM 

Waste Water

Systems
$159,548.56  $                       -   1

Bandelier NM TA-49 IT System NM All Others $14,666.01  $                       -   1

Bandelier NM FC Tyuonyi / Long House Trail (Main Loop ) Interp System NM All Others $118,052.95  $              1,800.00 1

Bandelier NM Rito De Los Frijoles Trail - Lower Interp Media System NM All Others $44,536.98  $              1,800.00 1

Bandelier NM FC Tsankawi Ruins Trail Interp Media System NM All Others $59,302.75  $              1,800.00 1

Bandelier NM FC Tyuonyi Overlook Loop Trail Interp Media System NM All Others $37,301.14  $            17,088.00 1

Bandelier NM FC Alcove House (Ceremonial Cave) Trail Interp Media System NM All Others $18,558.25  $              3,600.00 1

Bandelier NM Frijoles Canyon Historic Walkway Interp Media System NM All Others $8,046.61  $                       -   1

Bandelier NM Tsankawi Contact Station Interp Media System NM All Others $19,423.05  $                       -   1

Bandelier NM HB-2 Visitor Center Interp Media System NM All Others $2,993,145.98  $                       -   1

Bandelier NM LA 77777 Crane Kiva NM All Others $221,287.83  $            25,686.40 1

Bandelier NM LA 13663 Alcove House NM All Others $763,841.13  $          243,557.09 1

Bandelier NM Cerro Grande Trail Parking Area RT 923 NM Paved Roads $99,017.41  $            64,431.67 1

Bandelier NM Upper Alcove House Trail NM Trails $389,890.43  $              7,525.40 1

Bandelier NM Visitor Center Maintained Landscape NM All Others $209,133.59  $                       -   1

Bandelier NM VC Maintained Landscape Interp Media System NM All Others $41,909.62  $              3,600.00 1

Bandelier NM Alcove Pit Toilet NM Buildings $9,135.63  $                       -   1
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Bandelier NM
Mesa Wastewater System NM

Waste Water

Systems
$409,997.65  $            11,079.61 1

Bandelier NM Natural Gas Fuel System NM All Others $1,371,677.83  $            32,200.00 1

Bandelier NM 
Canyon Wastewater System NM 

Waste Water

Systems
$790,016.04  $          113,386.35 1

Bandelier NM Tsankawi Comfort Station NM Buildings $57,649.61  $                       -   1

Bandelier NM 
Tsankawi Septic System NM 

Waste Water

Systems
$23,561.60  $                       -   1

Bandelier NM HB-30 Fire Tower NM Housing $656,385.67  $                       -   1

Bandelier NM VC Main Parking Lot RT 900 NM Paved Roads $476,718.61  $            62,358.88 1

Bandelier NM Frijoles Canyon Cavates NM All Others $4,441,356.87  $          377,310.60 1

Bandelier NM FC - Tyuonyi Loop / Long house Trail (Main Loop Trail) NM Trails $1,730,037.92  $          387,564.61 1

Bandelier NM HB-19 A Quarters Unit NM Housing $259,246.29  $            46,723.24 1

Bandelier NM HB-27 A/B Quarters Unit NM Housing $531,023.69  $            82,089.72 1

Bandelier NM Main Park Water System NM Water Systems $2,642,899.86  $          346,493.41 1

Bandelier NM Curatorial Storage Building [Agoya] NM Buildings $203,153.31  $                       -   1

Bandelier NM Park Primary Electrical Distribution System NM All Others $6,571,832.79  $       3,758,218.47 1

Bandelier NM Tsankawi Water System NM Water Systems $47,328.61  $                       -   1

Bandelier NM Park Entrance Road RT 010 NM Paved Roads $6,847,963.25  $       3,577,706.21 1

Bandelier NM Rito De Los Frijoles Trail - lower (falls trail) NM Trails $369,576.36  $          176,545.77 1

Bandelier NM FC-Frijolito Ruins Trail NM Trails $812,583.86  $          155,047.12 1

Bandelier NM FC-Tsankawi Ruins Trail NM Trails $869,652.08  $          321,599.40 1

Bandelier NM FC-Tyuonyi Overlook Loop Trail NM Trails $250,689.00  $            59,251.58 1

Bandelier NM FC-Frey Trail NM Trails $229,201.37  $          213,261.87 1

Bandelier NM Painted Cave NM All Others $1,573,023.74  $            80,000.00 1

Bandelier NM HB-17 Snack Bar/Gift Shop+E159/Storage NM Buildings $1,007,322.42  $          504,779.27 1

Bandelier NM HB-7 Quarters NM Housing $789,358.04  $          120,690.44 1

Bandelier NM HB-8  Quarters NM Housing $737,300.97  $          206,395.65 1

Bandelier NM HB-10 Quarters/Laundry NM Housing $724,066.69  $          167,726.88 1

Bandelier NM HB-11 Quarters NM Housing $611,047.79  $          228,898.61 1

Bandelier NM HB-20 Quarters Duplex NM Housing $349,636.73  $          138,474.91 1

Bandelier NM HB-28 A/B Quarters Duplex NM Housing $396,930.88  $          129,122.28 1

Bandelier NM HB-32  Quarters NM Housing $921,500.79  $          409,421.74 1

Bandelier NM FC-Alcove House (Ceremonial Cave) trail NM Trails $143,250.86  $            24,843.05 1

Bandelier NM Park Radio System NM All Others $14,397.26  $                       -   1

Bandelier NM Tyuonyi Pueblo NM All Others $3,595,059.17  $          310,478.00 1

Bandelier NM Big Kiva NM All Others $29,245.92  $                       -   1

Bandelier NM Long House Pueblo NM All Others $603,842.15  $          329,086.40 1

Bandelier NM Yapashi Pueblo NM All Others $717,123.60  $          206,585.57 1

Bandelier NM San Miguel Pueblo NM All Others $816,894.64  $          150,323.81 1

Bandelier NM Tsankawi Cavates NM All Others $988,979.56  $          171,200.00 1

Bandelier NM Phone System NM All Others $551,893.18  $                       -   1

Bent's Old Fort NHS 
Wastewater System-Maintenance CO 

Waste Water

Systems
$148,877.49  $                       -   1

Bent's Old Fort NHS Non-potable Water System CO Water Systems $788,722.01  $            17,723.07 1

Bent's Old Fort NHS Fort (historic) CO All Others $15,399,246.50  $          321,953.25 1

Bent's Old Fort NHS 
Waste water system-Fort CO 

Waste Water

Systems
$64,186.74  $                       -   1

Bent's Old Fort NHS Paved trail CO Trails $205,022.73  $                       -   1

Bent's Old Fort NHS Cemetery CO All Others $7,398.59  $                       -   1

Bent's Old Fort NHS DAR Monument CO All Others $195,087.55  $                       -   1

Bent's Old Fort NHS Main Road, RT 10 CO Paved Roads $332,502.68  $            61,714.49 1

Bent's Old Fort NHS VC Parking Lot, RT 900 CO Paved Roads $399,285.07  $            69,353.16 1

Bent's Old Fort NHS Comfort Station CO Buildings $1,146,148.99  $              1,171.52 1

Bent's Old Fort NHS 
Wastewater System-Visitor Use Area CO 

Waste Water

Systems
$161,797.34  $              3,036.90 1

Bent's Old Fort NHS Lester Building CO Buildings $193,876.99  $                       -   1

Big Bend NP Telephone System, Parkwide TX All Others $213,171.22  $                       -   1

Big Bend NP Local Area Network (LAN) Computer System TX All Others $803,552.90  $                       -   1

Big Bend NP B0332 Sewer Treatment Plant, PJ TX Buildings $351,538.76  $            56,000.00 1

Big Bend NP Radio System, Parkwide TX All Others $2,649,665.36  $                       -   1

Big Bend NP B0724 Kbar #5 Pumphouse, PJ TX Buildings $36,622.16  $                       -   1

Big Bend NP B0424 Pumphouse, RGV TX Buildings $10,427.14  $              1,308.45 1

Big Bend NP B0136 Pumphouse, PGAP TX Buildings $25,432.06  $                       -   1

Big Bend NP B0149 Blower Building, CB TX Buildings $179,804.64  $                       -   1

Big Bend NP 
Septic System, BOC TX 

Waste Water

Systems
$52,945.98  $                       -   1

Big Bend NP 
Panther Junction Waste Water System, PJ TX 

Waste Water

Systems
$8,665,310.21  $       1,483,076.32 1

Big Bend NP Water System, PJ TX Water Systems $6,557,497.09  $          681,445.49 1

Big Bend NP North Entrance Road, BIBE, RT 011 TX Paved Roads $52,214,580.81  $     17,128,874.37 1

Big Bend NP Rio Grande Road, BIBE, RT 012 TX Paved Roads $38,540,242.90  $       8,421,660.33 1

Big Bend NP West Entrance Road, BIBE, RT 013 TX Paved Roads $41,595,960.87  $     13,051,337.14 1

Big Bend NP Chisos Basin Road, BIBE, RT 014 TX Paved Roads $29,856,050.72  $       4,012,213.42 1

Big Bend NP Santa Elena Canyon Road, BIBE, RT 016 TX Paved Roads $10,921,360.53  $       4,734,730.99 1

Big Bend NP
River Road, RT 106 TX Unpaved Roads $18,193,810.86  $          455,303.27 1

Big Bend NP Class A Campground, Chisos Basin, RT 233 TX Paved Roads $2,560,578.05  $          445,971.85 1

Big Bend NP North Entrance Rd. Bridge 1, RT 7130-001P TX Paved Roads $2,222,785.34  $            96,376.50 1

Big Bend NP North Entrance Rd. Bridge 2, RT 7130-002P TX Paved Roads $19,499,889.59  $          131,496.75 1

Big Bend NP North Entrance Rd. Bridge 3, RT 7130-003P TX Paved Roads $2,726,746.53  $            87,392.25 1

Big Bend NP Rio Grande Rd. Bridge, RT 7130-004P TX Paved Roads $21,995,958.23  $          108,627.75 1

Big Bend NP Mountainside Tunnel, RT 7130-005P TX Paved Roads $6,891,809.70  $              8,167.50 1

Big Bend NP N. Entrance Culvert, RT 7130-007P TX Paved Roads $388,296.41  $            15,058.66 1

Big Bend NP N. Entrance Rd. Culvert, RT 7130-008P TX Paved Roads $896,068.65  $              4,277.85 1

Big Bend NP N. Entrance Rd. Culvert, RT 7130-009P TX Paved Roads $539,774.69  $              8,167.50 1

Big Bend NP N. Entrance Rd. Culvert, RT 7130-010P TX Paved Roads $642,182.53  $              3,267.00 1

Big Bend NP N. Entrance Rd. Culvert, RT 7130-011P TX Paved Roads $1,093,890.25  $                       -   1

Big Bend NP N. Entrance Rd. Culvert, RT 7130-012P TX Paved Roads $388,296.41  $            24,502.50 1

Big Bend NP West Entrance Rd. Culvert, RT 1730-013P TX Paved Roads $2,016,154.46  $                       -   1

Big Bend NP West Entrance Rd. Bridge, RT 7130-014P TX Paved Roads $4,017,081.94  $            66,156.75 1

Big Bend NP West Entrance Rd. Culvert, RT 7130-015P TX Paved Roads $633,648.54  $            53,905.50 1

Big Bend NP Basin Rd. Bridge, RT 7130-016P TX Paved Roads $713,211.87  $              8,167.50 1

Big Bend NP 
Waste Water System, RGV TX 

Waste Water

Systems
$1,962,983.29  $          728,895.25 1

Big Bend NP Water System, RGV TX Water Systems $5,104,992.11  $          627,510.78 1

Big Bend NP Water System, CAST TX Water Systems $3,222,830.53  $              3,904.02 1

Big Bend NP 
Septic System, Housing Area, CAST TX 

Waste Water

Systems
$239,811.28  $                       -   1

Big Bend NP H0600 Castolon Store, CAST TX Buildings $1,165,728.86  $            40,656.23 1

Big Bend NP 
Septic System, Historic District, Castolon TX 

Waste Water

Systems
$191,712.69  $                       -   1

Big Bend NP Water System, CB TX Water Systems $11,896,560.56  $          159,888.02 1

Big Bend NP 
Waste Water System, CB TX 

Waste Water

Systems
$2,445,591.55  $          228,674.65 1

Big Bend NP Campground, CB TX Campgrounds $3,045,821.18  $          327,423.10 1

Big Bend NP Park Landfill  TCEQ #1276 TX All Others $1,772,556.91  $                       -   1

Big Bend NP B0017 Stone Cottage #100 TX Buildings $131,452.35  $            47,660.87 1

Big Bend NP B0018 Stone Cottages #101 TX Buildings $126,731.00  $            47,466.54 1

Big Bend NP B0019 Stone Cottage #102 TX Buildings $126,731.00  $              2,888.00 1

Big Bend NP B0020 Stone Cottage  #103 TX Buildings $131,452.35  $              2,888.00 1

Big Bend NP B0021 Stone Cottage #104/105 TX Buildings $257,934.86  $                       -   1

Big Bend NP B0030 Lodge and Restaurant TX Buildings $3,360,238.50  $          358,194.62 1

Big Bend NP B0650 NEW Pump House, CAST TX Buildings $890,997.29  $                       -   1

Bighorn Canyon NRA BLDG Cal S. Taggart Visitor Center WY Buildings $8,996,323.68  $          187,529.26 1

Bighorn Canyon NRA BLDG Horseshoe Bend Concessions WY Buildings $341,563.20  $              5,404.26 1

Bighorn Canyon NRA BLDG Ok-A-Beh Marina Concession Building B-41 MT Buildings $803,879.54  $              2,519.55 1

Bighorn Canyon NRA MARINA Ok-A-Beh Marina MT All Others $5,933,594.64  $       1,312,524.00 1

Bighorn Canyon NRA MARINA Horseshoe Bend Marina WY All Others $3,926,648.85  $          833,346.95 1

Big Thicket NPres #8 Staley Cabin TX Buildings $195,741.96  $                       -   1

Big Thicket NPres Trail - Kirby Nature TX Trails $875,041.13  $          167,397.50 1

Big Thicket NPres Trail - Pitcher Plant TX Trails $238,255.60  $            23,135.23 1

Big Thicket NPres Day-Use Area Pitcher Plant TX All Others $131,246.17  $                       -   1

Big Thicket NPres Day-Use Area Kirby TX All Others $112,160.02  $                       -   1

Big Thicket NPres Trail - Big Sandy TX Trails $2,372,412.34  $            80,017.98 1

Big Thicket NPres Day-Use Area Big Sandy Creek Trail TX All Others $72,000.54  $                       -   1

Big Thicket NPres Day-Use Area Sundew TX All Others $29,946.31  $                       -   1

Big Thicket NPres Trail - Sundew Accessible TX Trails $327,963.07  $          234,510.57 1

Big Thicket NPres Trail - Sundew TX Trails $397,890.31  $            43,445.69 1

Big Thicket NPres Water System at Staley Cabin TX Water Systems $249,808.13  $                       -   1

Big Thicket NPres 
Waste Water System at Staley Cabin TX 

Waste Water

Systems
$18,474.28  $                       -   1

Big Thicket NPres Day-Use Area Staley Cabin TX All Others $115,764.67  $                       -   1

Big Thicket NPres Water System at Visitor Center & Maintenance TX Water Systems $1,223,565.52  $            36,145.29 1

Big Thicket NPres 
Waste Water System at Visitor Center & Maintenance TX 

Waste Water

Systems
$1,218,714.28  $          261,614.54 1

Big Thicket NPres #27 Visitor Center TX Buildings $2,927,716.89  $            76,830.12 1

Big Thicket NPres Grounds at Visitor Center TX All Others $327,745.72  $                       -   1

Big Thicket NPres Day-Use Area Visitor Center Picnic Area TX All Others $158,974.23  $            19,970.20 1

Black Canyon of the Gunnison NP BLCA Phone System CO All Others $30,258.33  $                       -   1

Black Canyon of the Gunnison NP Black Canyon of the Gunnison IT System -  South Rim SR CO All Others $387,830.30  $                       -   1

Black Canyon of the Gunnison NP Black Canyon of The Gunnison Radio System CO All Others $833,095.82  $                       -   1

Black Canyon of the Gunnison NP Rte 0924 South Rim Residence Road Parking CO Paved Roads $32,377.95  $            10,246.85 1

Black Canyon of the Gunnison NP South Rim Entrance Station SR CO Buildings $38,542.98  $              1,358.92 1
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Black Canyon of the Gunnison NP S. Rim Entrance Comfort Station SR CO Buildings $16,790.09  $                       -   1

Black Canyon of the Gunnison NP SR Building SR15  Administration Building CO Housing $4,684,148.74  $          205,125.71 1

Black Canyon of the Gunnison NP S. Rim Propane System SR CO All Others $117,545.66  $                       -   1

Black Canyon of the Gunnison NP South Rim Water System SR CO Water Systems $192,174.97  $              7,446.75 1

Black Canyon of the Gunnison NP
S. Rim Sewer System SR CO

Waste Water

Systems
$452,498.01  $                       -   1

Black Canyon of the Gunnison NP SR South Rim Fueling System CO All Others $196,438.62  $                       -   1

Black Canyon of the Gunnison NP S Rim Campground Water System SR CO Water Systems $312,493.22  $                       -   1

Black Canyon of the Gunnison NP 
S Rim Campground Sewer System SR CO 

Waste Water

Systems
$243,581.44  $                       -   1

Black Canyon of the Gunnison NP South Rim VC Parking Area SR - Rte 0900 CO Paved Roads $850,695.91  $            52,824.93 1

Black Canyon of the Gunnison NP S Rim Visitor Center Bldg SR VC SR7 CO Buildings $3,040,948.19  $            45,507.73 1

Black Canyon of the Gunnison NP S Rim VC Comfort Station SR CO Buildings $39,070.63  $              1,222.22 1

Black Canyon of the Gunnison NP S Rim VC Water System SR CO Water Systems $137,197.55  $            13,577.79 1

Black Canyon of the Gunnison NP S Rim VC Propane System SR CO All Others $99,368.32  $                       -   1

Black Canyon of the Gunnison NP S Rim VC Area Gunnison Point Trail SR CO Trails $174,792.53  $            22,974.96 1

Black Canyon of the Gunnison NP North Rim NR Photovoltaic PV System CO All Others $61,097.72  $            37,928.92 1

Black Canyon of the Gunnison NP N. Rim VC Water System NR CO Water Systems $201,261.49  $            17,566.77 1

Black Canyon of the Gunnison NP NR VC Propane System CO All Others $20,323.60  $                       -   1

Black Canyon of the Gunnison NP 
N. Rim Sewer System NR CO 

Waste Water

Systems
$95,649.02  $                       -   1

Black Canyon of the Gunnison NP N. Rim Campground Water System NR CO Water Systems $139,564.72  $                       -   1

Black Canyon of the Gunnison NP E  Portal Ranger Sta. (EP1) & Housing EP1A & EP1B CO Housing $743,717.78  $              8,727.14 1

Black Canyon of the Gunnison NP East Portal Water System EP CO Water Systems $178,337.45  $                       -   1

Black Canyon of the Gunnison NP 
East Portal Sewer System EP CO 

Waste Water

Systems
$222,352.41  $                       -   1

Black Canyon of the Gunnison NP NR Visitor Contact Station & Residence (NR-3) NR3 CO Housing $822,079.76  $              8,242.84 1

Black Canyon of the Gunnison NP South Rim Drive - Hwy 347 Continuation - Rte 10 SR CO Paved Roads $11,985,012.01  $       4,351,219.92 1

Black Canyon of the Gunnison NP SR South Rim Maintenance Area - Rte 0913 CO Paved Roads $135,651.21  $          193,337.64 1

Bryce Canyon NP B-80 Sunset Point Comfort Station UT Buildings $383,955.16  $                       -   1

Bryce Canyon NP Sunset Point Parking Area on left, RT 0918B UT Paved Roads $149,878.69  $                       -   1

Bryce Canyon NP Main Park Road RT 0010 UT Paved Roads $30,683,449.04  $       1,895,280.73 1

Bryce Canyon NP 
Wastewater/Lagoon System UT 

Waste Water

Systems
$7,636,214.03  $          556,542.00 1

Bryce Canyon NP East Creek Water System 09045 UT Water Systems $21,815,103.92  $          429,071.17 1

Bryce Canyon NP B-30 Visitor Center UT Buildings $15,974,301.10  $       2,899,646.26 1

Bryce Canyon NP VC Visitor Parking RT 0902 UT Paved Roads $562,205.21  $          687,818.19 1

Bryce Canyon NP HS-02 Quarters 2 UT Housing $494,065.01  $            75,954.39 1

Bryce Canyon NP HS-04 Ranger Dormitory UT Housing $355,339.95  $            38,484.21 1

Bryce Canyon NP HS-219 Rim Trail UT Trails $6,533,410.11  $            74,702.88 1

Bryce Canyon NP HS-218  Queens Garden Trail UT Trails $871,821.52  $                       -   1

Bryce Canyon NP HS-216 Navajo Trail UT Trails $821,479.99  $                       -   1

Bryce Canyon NP HS-217 Peekaboo loop Trail UT Trails $896,471.48  $                       -   1

Bryce Canyon NP HS-100 Bryce Canyon Lodge UT Buildings $6,835,771.19  $          997,657.37 1

Bryce Canyon NP Lodge Loop Road RT 0011 UT Paved Roads $1,568,265.17  $          593,006.28 1

Bryce Canyon NP Lodge Parking RT 0910 UT Paved Roads $571,003.15  $          815,174.86 1

Bryce Canyon NP HS-200 Western Cabin (Duplex) UT Buildings $127,753.72  $              8,124.50 1

Bryce Canyon NP HS-201 Western Cabin (Duplex) UT Buildings $127,753.72  $              7,459.27 1

Bryce Canyon NP HS-202 Western Cabin (Duplex) UT Buildings $127,753.72  $              8,690.22 1

Bryce Canyon NP HS-203 Western Cabin (Duplex) UT Buildings $127,753.72  $              8,410.28 1

Bryce Canyon NP HS-204 Western Cabin (Duplex) UT Buildings $127,753.72  $              4,828.06 1

Bryce Canyon NP HS-205 Western Cabin  (Quadruplex) UT Buildings $431,168.80  $              8,282.15 1

Bryce Canyon NP HS-206 Western Cabin (Duplex) UT Buildings $127,753.72  $            11,294.93 1

Bryce Canyon NP HS-207 Western Cabin (Duplex) UT Buildings $127,753.72  $              7,827.67 1

Bryce Canyon NP HS-208 Western Cabin (Duplex) UT Buildings $127,753.72  $              6,705.47 1

Bryce Canyon NP HS-209 Western Cabin (Quadruplex) UT Buildings $431,168.80  $              6,158.27 1

Bryce Canyon NP HS-210 Western Cabin (Quadruplex) UT Buildings $431,168.80  $              8,706.75 1

Bryce Canyon NP HS-211 Western Cabin (Duplex) UT Buildings $127,753.72  $              9,779.77 1

Bryce Canyon NP HS-212 Western Cabin (Quadruplex) UT Buildings $431,168.80  $              4,174.31 1

Bryce Canyon NP HS-213 Western Cabin (Duplex) UT Buildings $127,753.72  $              2,281.54 1

Bryce Canyon NP HS-214 Western Cabin (Quadruplex) UT Buildings $431,168.80  $              7,578.15 1

Bryce Canyon NP Q-11 4-Plex Building UT Housing $255,103.05  $              9,800.00 1

Bryce Canyon NP Sunrise Point Access Road RT 0202 UT Paved Roads $852,318.03  $          325,195.46 1

Bryce Canyon NP Q-12 Residence UT Housing $263,187.57  $              6,490.44 1

Bryce Canyon NP Q-13 Residence UT Housing $208,941.18  $              6,490.44 1

Bryce Canyon NP Q-14 Residence UT Housing $211,760.43  $              6,490.44 1

Bryce Canyon NP Q-15 Residence UT Housing $208,941.18  $              7,436.28 1

Bryce Canyon NP Q-16 Residence UT Housing $211,760.43  $              7,165.09 1

Bryce Canyon NP Q-17 Residence UT Housing $211,760.43  $            71,751.84 1

Bryce Canyon NP Q-18 Residence UT Housing $175,567.94  $              7,165.09 1

Bryce Canyon NP Q-19 Residence UT Housing $215,911.18  $              7,165.09 1

Bryce Canyon NP Q-20 Residence UT Housing $215,911.18  $            73,976.90 1

Bryce Canyon NP Q-21 Residence UT Housing $215,911.18  $              7,165.09 1

Bryce Canyon NP Q-22 Residence UT Housing $215,911.18  $            94,780.23 1

Bryce Canyon NP Q-23 Residence UT Housing $215,911.18  $            77,515.65 1

Bryce Canyon NP Q-24 Residence UT Housing $247,859.09  $              7,537.45 1

Bryce Canyon NP Q-28 Duplex Building UT Housing $265,967.45  $          108,331.90 1

Bryce Canyon NP Rainbow Point Access Trails BCT-256 UT Trails $1,230,730.51  $          128,966.48 1

Bryce Canyon NP Sunset Point Access Trails FCT-234 UT Trails $358,285.78  $          156,817.32 1

Bryce Canyon NP Sunset Point Access Road RT 0203 UT Paved Roads $255,695.41  $            99,279.25 1

Bryce Canyon NP Sunset Point Parking Area on right, RT 0918A UT Paved Roads $222,942.09  $            51,891.30 1

Bryce Canyon NP Inspiration Point Access Road RT 0204 UT Paved Roads $409,112.65  $          145,419.30 1

Bryce Canyon NP Bryce Point Access Road RT 0100 UT Paved Roads $3,306,993.95  $       1,227,658.99 1

Bryce Canyon NP Inspiration Point Access Trail FCT-235 UT Trails $167,979.77  $            93,884.92 1

Canyon de Chelly NM Water Supply Wellhouse AZ Buildings $21,858.96  $            23,118.30 1

Canyon de Chelly NM CDC and CDM Riparian Corridor AZ All Others $1,286,469.79  $                       -   1

Canyon de Chelly NM CMD Antelope House Ruin AZ All Others $1,024,709.09  $          200,658.81 1

Canyon de Chelly NM CMD Mummy Cave Ruin AZ All Others $1,284,765.98  $                       -   1

Canyon de Chelly NM HQ-Rte 64 Rio De Chelly Bridge 7390-001P AZ Paved Roads $4,814,834.13  $          716,742.00 1

Canyon de Chelly NM SR White House Overlook Parking Lot RT 909 AZ Paved Roads $118,343.36  $            82,919.17 1

Canyon de Chelly NM SR White House Trail AZ Trails $261,125.53  $            55,002.00 1

Canyon de Chelly NM SR South Rim Drive RT 010 AZ Paved Roads $14,092,591.03  $       3,089,358.54 1

Canyon de Chelly NM HQ Visitor Center Building AZ Buildings $3,159,954.87  $          137,633.95 1

Canyon de Chelly NM HQ Residence #23 QMIS 00000023 AZ Housing $313,299.52  $            15,504.21 1

Canyon de Chelly NM HQ Residence #24 QMIS 00000024 AZ Housing $255,383.84  $            18,898.83 1

Canyon de Chelly NM HQ Residence #25 QMIS 00000025 AZ Housing $255,383.84  $            11,351.29 1

Canyon de Chelly NM HQ Duplex #29 and #30  QMIS # 00000029 &00000030 AZ Housing $462,172.07  $            38,800.43 1

Canyon de Chelly NM HQ Park Water System AZ Water Systems $1,937,374.62  $            12,300.00 1

Canyon de Chelly NM HQ Lodge/Campground Access Road RT 100 AZ Paved Roads $558,696.43  $          365,295.91 1

Canyon de Chelly NM HQ Camp Ground_Maint. Access Road RT 200 AZ Paved Roads $163,965.29  $            93,956.17 1

Canyon de Chelly NM HQ Visitor Center Parking Lot RT 900 AZ Paved Roads $155,304.74  $          130,528.33 1

Canyon de Chelly NM CDC White House Ruin AZ All Others $4,300,055.23  $          174,453.44 1

Canyon de Chelly NM CDC Sliding House Ruins AZ All Others $712,611.24  $                       -   1

Canyon de Chelly NM CDM Standing Cow Ruins AZ All Others $277,779.75  $                       -   1

Canyon de Chelly NM 
HQ Park Sewer System AZ 

Waste Water

Systems
$1,016,041.36  $          116,189.33 1

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02014 Compound A AZ All Others $11,699,554.44  $          539,191.15 1

Casa Grande Ruins NM & Hohokam Pima NM Auditorium AZ Buildings $1,413,953.52  $                       -   1

Casa Grande Ruins NM & Hohokam Pima NM CAGR Phone Line AZ All Others $278,866.12  $            50,505.10 1

Casa Grande Ruins NM & Hohokam Pima NM B-12 Visitor Center AZ Buildings $4,543,603.75  $          537,281.40 1

Casa Grande Ruins NM & Hohokam Pima NM Entrance Road  RT 010 AZ Paved Roads $1,040,548.92  $          388,666.76 1

Casa Grande Ruins NM & Hohokam Pima NM Picnic Area AZ All Others $297,543.46  $            23,719.38 1

Casa Grande Ruins NM & Hohokam Pima NM Water System AZ Water Systems $1,724,168.35  $                       -   1

Casa Grande Ruins NM & Hohokam Pima NM 
Wastewater System AZ 

Waste Water

Systems
$224,601.16  $              7,158.78 1

Casa Grande Ruins NM & Hohokam Pima NM Maintained Grounds Areas AZ All Others $84,655.91  $            16,532.23 1

Casa Grande Ruins NM & Hohokam Pima NM Visitor Center Parking Lot AZ Paved Roads $305,644.32  $          271,014.92 1

Casa Grande Ruins NM & Hohokam Pima NM B-14 Ruins Shelter AZ Buildings $502,607.80  $          172,268.57 1

Casa Grande Ruins NM & Hohokam Pima NM B-1 Administrative Office AZ Buildings $636,546.87  $            63,411.34 1

Canyonlands NP NFSF-Squaw Flat A Loop Group Site Parking RT 924 UT Paved Roads $52,140.40  $              5,520.53 1

Canyonlands NP NFSF-Squaw Flat Campground Loop B Spur RT 229 UT Paved Roads $99,033.15  $            58,572.79 1

Canyonlands NP NFSF-Squaw Flat A Loop Restroom Parking RT 918 UT Paved Roads $8,626.10  $              4,971.51 1

Canyonlands NP NFSF-Squaw Flat A Loop Trailhead Parking RT 919 UT Paved Roads $137,557.17  $            49,990.39 1

Canyonlands NP NFSF-Squaw Flat B Loop Restroom Parking RT 920 UT Paved Roads $4,556.72  $              2,762.21 1

Canyonlands NP NFNA-Indian Creek Bridge-RT10 UT Paved Roads $537,139.43  $          205,200.00 1

Canyonlands NP NFNA-Little Spring Creek Bridge- RT 10 UT Paved Roads $2,523,168.51  $            12,879.00 1

Canyonlands NP NFNA-Salt Creek Bridge-RT10 UT Paved Roads $1,449,653.76  $              2,862.00 1

Canyonlands NP Needles Phone System UT All Others $1,204,282.87  $          395,230.42 1

Canyonlands NP NDAS 42SA01558 UT All Others $132,082.59  $            14,277.60 1

Canyonlands NP NDAS 42SA01602 Gourd Grotto UT All Others $729,140.56  $            14,700.60 1

Canyonlands NP NDAS 42SA01604 UT All Others $213,919.77  $            16,497.60 1

Canyonlands NP NDAS 42SA01552 UT All Others $266,400.72  $            10,798.40 1

Canyonlands NP NDAS 42SA01617 UT All Others $500,501.00  $            13,292.40 1

Canyonlands NP NDAS 42SA01628 Free Standing Ruin UT All Others $286,459.50  $            23,639.80 1

Canyonlands NP NDAS 42SA28135 UT All Others $207,336.00  $            27,207.40 1

Canyonlands NP CANY Solid Waste/Recycling Program UT All Others $124,710.17  $                       -   1

Canyonlands NP CANY Boundary UT All Others $1,596,365.30  $            46,788.40 1

Canyonlands NP NFSF Squaw Flat B Loop Trailhead Parking RT 925 UT Paved Roads $21,930.77  $              1,592.99 1

Canyonlands NP NFNA-Needles Access Road RT 10 UT Paved Roads $26,967,384.65  $     15,456,923.23 1

Canyonlands NP NFWS-Wooden Shoe Loop RT 102 UT Paved Roads $2,401,553.81  $       1,144,687.02 1

Canyonlands NP NFVC-4.B1 Visitor Center UT Buildings $2,325,857.67  $          462,297.40 1

Canyonlands NP NFVC-Visitor Center Contact Station Access RT 221 UT Paved Roads $173,308.01  $            94,228.87 1

Canyonlands NP NFVC-Visitor Center Parking RT 911 UT Paved Roads $329,456.90  $          192,780.77 1

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



529

530

531

532

533

534

535

536

537

538

539

540

541

542

543

544

545

546

547

548

549

550

551

552

553

554

555

556

557

558

559

560

561

562

563

564

565

566

567

568

569

570

571

572

573

574

575

576

577

578

579

580

581

582

583

584

585

586

587

588

589

590

591

592

593

594

595

596

597

598

599

600

601

602

603

604

605

606

607

608

609

610

611

612

613

614

615

616

617

618

619

620

621

622

623

624

625

626

627

628

629

630

631

632

633

634

635

636

637

638

639

640

641

642

643

644

645

646

647

648

649

650

651

652

653

654

655

656

657

658

659

A B C D E F G

Canyonlands NP
NFVC-Visitor Center Septic System UT

Waste Water

Systems
$216,360.95  $                       -   1

Canyonlands NP NFUA-Water System UT Water Systems $7,599,867.12  $          116,689.33 1

Canyonlands NP NFUA-Electrical System UT All Others $1,614,761.44  $          328,292.28 1

Canyonlands NP
NFUA-Generator Building Road RT 402 UT Unpaved Roads $55,820.08  $                       -   1

Canyonlands NP NFSA-Maintenance Area Loop RT403 UT Paved Roads $272,341.15  $            92,836.38 1

Canyonlands NP NFSA-4.U-5 Propane Gas System UT All Others $1,154,363.89  $              3,392.79 1

Canyonlands NP 
NFHA-Housing Septic System UT 

Waste Water

Systems
$891,358.26  $              5,926.40 1

Canyonlands NP NFSF-Squaw Flat CG Rd Loop A RT 200 UT Paved Roads $1,398,843.20  $          568,547.19 1

Canyonlands NP NFUA-Diesel Fuel System UT All Others $148,533.01  $              1,500.00 1

Canyonlands NP IFVC-5.B-1 Visitor Center UT Buildings $2,396,218.09  $            46,932.10 1

Canyonlands NP IFCR-Island In The Sky Rd RT 11 UT Paved Roads $23,297,547.82  $     12,742,750.26 1

Canyonlands NP IFUD-Upheaval Dome Rd RT 114 UT Paved Roads $5,911,508.49  $       2,970,236.37 1

Canyonlands NP IFUD-Willow Flats CG Rd RT 216 UT Paved Roads $260,255.09  $            61,837.83 1

Canyonlands NP IFUD-Green River Overlook Rd RT 113 UT Paved Roads $1,683,563.50  $          707,408.14 1

Canyonlands NP MFHF-6.B-1 Visitor Center UT Buildings $299,537.78  $          136,065.31 1

Canyonlands NP IFGV-Grand View Point Pkg Area RT 906 UT Paved Roads $313,122.55  $          298,971.96 1

Canyonlands NP IFGV-Grand View Overlook Trail UT Trails $49,739.88  $              7,700.00 1

Canyonlands NP IFCR-Mesa Arch Trail UT Trails $71,625.43  $            63,275.99 1

Canyonlands NP MFUA-Electrical System UT All Others $875,827.25  $            91,487.50 1

Canyonlands NP IFMA-Water System UT Water Systems $1,863,675.41  $              5,500.00 1

Canyonlands NP IFMA-Electrical System UT All Others $233,118.64  $                       -   1

Canyonlands NP MFUA-Water System UT Water Systems $1,311,185.89  $            30,000.00 1

Canyonlands NP NFSF-Squaw Flat Campground Loop B RT 201 UT Paved Roads $643,715.46  $          239,929.33 1

Canyonlands NP
NFWS-Wooden Shoe Rd RT 211 UT Unpaved Roads $15,976.45  $                       -   1

Canyonlands NP NFNA-Needles Outpost Rd RT 202 UT Paved Roads $445,649.16  $          152,749.31 1

Canyonlands NP
NFNA-Big Spring Parking RT 915 UT Unpaved Roads $229,812.76  $          526,940.48 1

Canyonlands NP IFUD-Syncline Loop Trail UT Trails $721,984.32  $          156,818.97 1

Canyonlands NP IFUD-Upheaval Dome Trail UT Trails $128,925.77  $                       -   1

Canyonlands NP 
IFMA-Waste Water System UT 

Waste Water

Systems
$383,901.44  $                       -   1

Canyonlands NP MFUA-Propane Fuel System UT All Others $58,877.70  $                       -   1

Canyonlands NP IFMA-Propane Fuel System UT All Others $88,606.68  $                       -   1

Canyonlands NP 
MFUA-Housing/Shop Waste Water System UT 

Waste Water

Systems
$196,849.35  $          204,185.16 1

Canyonlands NP MFUA-Unleaded Fuel System UT All Others $44,803.57  $            47,219.66 1

Canyonlands NP IFVC-Visitor Center Parking RT 900 UT Paved Roads $186,793.23  $          155,567.57 1

Capitol Reef NP FD Mott Orchard UT All Others $647,255.66  $            61,001.72 1

Capitol Reef NP FD Jackson Orchard UT All Others $213,020.85  $            45,319.42 1

Capitol Reef NP FD Guy Smith Place (Orchard) UT All Others $188,441.52  $            60,952.62 1

Capitol Reef NP FD Abie Clarke Orchard UT All Others $204,827.74  $            29,315.03 1

Capitol Reef NP FD Cook Orchard UT All Others $253,986.40  $            45,696.44 1

Capitol Reef NP FD Merin Smith Place (Orchard) UT All Others $319,531.28  $            34,887.41 1

Capitol Reef NP FD Tine Oyler-South (Orchard) UT All Others $188,441.52  $              5,040.00 1

Capitol Reef NP FD Holt Orchard UT All Others $196,634.63  $            16,180.00 1

Capitol Reef NP FD Max Krueger Orchard UT All Others $385,076.15  $            36,990.51 1

Capitol Reef NP FD Adams Orchard UT All Others $73,737.99  $              5,440.00 1

Capitol Reef NP FD Johnson Orchard UT All Others $122,896.65  $            25,381.81 1

Capitol Reef NP FD Chesnut Orchard UT All Others $229,407.07  $              7,300.00 1

Capitol Reef NP FD Cass Mulford Orchard UT All Others $524,359.02  $            28,359.41 1

Capitol Reef NP Fremont River Scenic Drive Bridge UT Paved Roads $2,124,796.21  $              1,417.50 1

Capitol Reef NP FD Solid Waste UT All Others $46,657.80  $                       -   1

Capitol Reef NP FD Irrigation System UT Water Systems $3,298,762.56  $          375,038.86 1

Capitol Reef NP FD Grand Wash TrailheadParking Area (RT0929) UT Paved Roads $45,750.47  $              7,994.32 1

Capitol Reef NP FS Propane Tank UT All Others $130,081.95  $                       -   1

Capitol Reef NP FD Visitor Center Exhibits UT All Others $462,083.92  $          195,000.00 1

Capitol Reef NP FD Superintendents Office B01 UT Buildings $838,994.03  $            43,255.99 1

Capitol Reef NP FD Fruita Schoolhouse B32 UT Buildings $96,451.00  $                       -   1

Capitol Reef NP FD Gifford Barn B46 UT Buildings $783,341.54  $                       -   1

Capitol Reef NP FD Radio System UT All Others $634,546.08  $            86,562.00 1

Capitol Reef NP FD Gifford House UT Buildings $653,065.16  $                       -   1

Capitol Reef NP FD Residence Housing Q14 UT Housing $422,626.54  $            23,897.74 1

Capitol Reef NP FD Residence Housing Q19 UT Housing $446,972.54  $            32,767.97 1

Capitol Reef NP FD Residence Housing Q20 UT Housing $647,815.66  $            31,397.74 1

Capitol Reef NP FD Residence Housing Q73 UT Housing $769,515.37  $            36,020.74 1

Capitol Reef NP FD Residence Housing Q79 UT Housing $739,279.77  $            69,140.74 1

Capitol Reef NP FD Residence Housing Q81 UT Housing $812,159.25  $            69,140.74 1

Capitol Reef NP FD Apartment 4 ea. Q10 UT Housing $553,986.72  $              9,571.38 1

Capitol Reef NP FD Vistor Center B06 UT Buildings $2,737,310.91  $          189,274.42 1

Capitol Reef NP FD Cassidy Arch Trail UT Trails $550,323.75  $            62,554.23 1

Capitol Reef NP FD Chimney Rock Trail UT Trails $1,431,834.49  $            22,845.23 1

Capitol Reef NP FD Cohab Canyon Trail UT Trails $334,974.34  $            24,634.11 1

Capitol Reef NP FD Fremont River Trail UT Trails $193,616.06  $            53,247.52 1

Capitol Reef NP FD Hickman Bridge Trail UT Trails $947,185.14  $              6,320.00 1

Capitol Reef NP FD Visitor Center/Campground Trail UT Trails $172,715.23  $                       -   1

Capitol Reef NP FD Drinking Water System UT Water Systems $5,588,756.81  $              9,155.08 1

Capitol Reef NP FD Water Treatment Plant B30 UT Buildings $369,179.84  $            52,135.92 1

Capitol Reef NP FD Scenic Drive RT 10 UT Paved Roads $14,176,505.95  $       3,300,255.66 1

Capitol Reef NP FD Hickman Natural Bridge Parking RT 915 UT Paved Roads $739,551.89  $            89,304.86 1

Capitol Reef NP 
FD Waste Water System - Campground Loops/Group Site UT 

Waste Water

Systems
$1,671,890.92  $                       -   1

Capitol Reef NP FD Fruita Campground UT Campgrounds $629,880.30  $            37,440.00 1

Capitol Reef NP FD Picnic Area UT All Others $509,503.18  $              2,720.00 1

Capitol Reef NP FD Visitor Center Parking RT 902 UT Paved Roads $159,409.77  $                       -   1

Capitol Reef NP FD Computer System UT All Others $93,315.60  $                       -   1

Capitol Reef NP FD Propane System UT All Others $331,923.59  $                       -   1

Capitol Reef NP FD Fuel System UT All Others $78,425.42  $                       -   1

Capitol Reef NP 
FD HQ/Housing Waste Water System UT 

Waste Water

Systems
$560,460.53  $          386,151.93 1

Capitol Reef NP FD Telephone System UT All Others $83,984.04  $                       -   1

Capitol Reef NP FD Fee Station Pullout RT 923 UT Paved Roads $54,342.27  $              4,674.65 1

Capitol Reef NP FD Slick Rock Divide Pullout RT 924 UT Paved Roads $61,226.60  $                       -   1

Capitol Reef NP FD State Highway 24 RT011 UT Paved Roads $24,859,275.84  $            17,550.00 1

Capitol Reef NP FD Old Wagon Trail Parking RT925 UT Paved Roads $3,558.68  $                       -   1

Capitol Reef NP FD Petroglyph Trail (Boardwalk) UT Trails $103,165.99  $            67,796.84 1

Carlsbad Caverns NP Water System NM Water Systems $15,498,244.16  $       1,429,933.90 1

Carlsbad Caverns NP 
WasteWater System, PU Park Utility System NM 

Waste Water

Systems
$5,101,555.59  $       1,078,677.77 1

Carlsbad Caverns NP Electrical System  (Surface Distribution) NM All Others $4,170,935.58  $       1,321,627.07 1

Carlsbad Caverns NP B66 #17 Visitor Center NM Buildings $20,732,295.64  $          548,886.55 1

Carlsbad Caverns NP Elevator System, Passenger NM Buildings $39,377,132.31  $     10,841,637.17 1

Carlsbad Caverns NP Elevator System, Freight NM Buildings $20,699,687.43  $     13,498,982.80 1

Carlsbad Caverns NP Cavern Electrical System NM All Others $8,189,197.89  $       6,894,401.57 1

Capulin Volcano NM Visitor Center Parking Lot B RT-900B NM Paved Roads $18,479.30  $            13,556.43 1

Capulin Volcano NM Capulin Volcano Road RT-010 NM Paved Roads $8,268,655.44  $          675,350.28 1

Capulin Volcano NM Cavo Visitor Center & Administration Offices NM Buildings $5,493,938.43  $       1,805,231.99 1

Capulin Volcano NM Cavo Residence  #2  Bldg. #48 NM Housing $657,009.49  $            41,647.85 1

Capulin Volcano NM Cavo Residence #3 Bldg.#50 NM Housing $657,009.49  $            37,147.85 1

Capulin Volcano NM Cavo Residence #9 Bldg.#52 NM Housing $536,710.83  $            17,901.63 1

Capulin Volcano NM Cavo Maintenance Shop NM Buildings $1,256,658.72  $                       -   1

Capulin Volcano NM 
Cavo Waste Water System NM 

Waste Water

Systems
$253,146.72  $                       -   1

Capulin Volcano NM Cavo Water System NM Water Systems $1,716,241.31  $          676,807.83 1

Capulin Volcano NM Cavo Propane Fuel System NM All Others $192,334.78  $              1,778.46 1

Capulin Volcano NM Cavo Electrical System NM All Others $148,319.71  $                       -   1

Capulin Volcano NM Cavo Picnic Area NM All Others $426,159.01  $            30,880.42 1

Capulin Volcano NM Cavo Pump House NM Buildings $25,891.23  $                590.75 1

Capulin Volcano NM Cavo Radio System NM All Others $49,316.61  $                       -   1

Capulin Volcano NM Cavo Rim Trail NM Trails $321,448.82  $            20,163.69 1

Capulin Volcano NM Cavo Nature Trail NM Trails $50,916.05  $            49,839.40 1

Capulin Volcano NM Cavo Vent Trail NM Trails $91,321.73  $                       -   1

Capulin Volcano NM Cavo Boundary Fence NM All Others $218,741.64  $            82,166.83 1

Capulin Volcano NM Cavo Rim Parking Lot Romtech Vault Toilet NM Buildings $35,626.32  $                       -   1

Capulin Volcano NM Visitor Center Overflow Parking RT-901 NM Paved Roads $273,660.86  $            80,200.76 1

Capulin Volcano NM Cavo Comfort Station NM Buildings $154,154.89  $            17,000.00 1

Capulin Volcano NM Visitor Center Parking A RT-900 NM Paved Roads $38,636.31  $                       -   1

Capulin Volcano NM Administrative Parking RT 903 NM Paved Roads $21,095.20  $              4,456.00 1

Capulin Volcano NM Picnic Parking Area RT 904 NM Paved Roads $390,221.84  $          114,358.57 1

Capulin Volcano NM Crater Rim Parking RT 905 NM Paved Roads $348,092.70  $            63,565.98 1

Capulin Volcano NM CAVO Computer System NM All Others $193,155.91  $                       -   1

Capulin Volcano NM CAVO Phone System NM All Others $118,677.95  $                       -   1

Cedar Breaks NM 
Septic System - VC/Maint/Apartments UT 

Waste Water

Systems
$271,762.76  $          196,850.97 1

Cedar Breaks NM 
Septic System - Campground UT 

Waste Water

Systems
$55,400.67  $            95,744.53 1

Cedar Breaks NM VC Comfort Station UT Buildings $187,404.39  $            11,579.33 1

Chamizal NMem Los Paisanos Gallery and Administration Building TX Buildings $2,969,283.48  $            32,457.98 1

Chamizal NMem Chamizal Visitor Center TX Buildings $9,572,587.79  $          177,827.83 1

Chamizal NMem Chamizal Comfort Station TX Buildings $244,875.06  $                       -   1

Chamizal NMem Chamizal Grounds TX All Others $12,998,585.80  $            83,500.00 1
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Chamizal NMem Cham Irrigation Well TX Water Systems $580,337.72  $            25,715.80 1

Chamizal NMem Visitor Center Interpretive Exhibits TX All Others $453,606.39  $          415,000.00 1

Chaco Culture NHP Hibben Center Phone System NM All Others $0.00  $                       -   1

Chaco Culture NHP
Upper Lift Station NM

Waste Water

Systems
$12,542.90  $                       -   1

Chaco Culture NHP Water System NM Water Systems $3,470,508.48  $       1,725,528.75 1

Chaco Culture NHP 
Wastewater System NM 

Waste Water

Systems
$2,107,795.92  $          838,482.12 1

Chaco Culture NHP Visitor Center NM Buildings $3,405,623.31  $       1,024,525.28 1

Chaco Culture NHP HA Residence 6 NM Housing $210,441.54  $            74,244.56 1

Chaco Culture NHP HA Apartment A Building NM Housing $840,556.50  $          270,016.23 1

Chaco Culture NHP VC Visitor Center Restrooms NM Buildings $312,895.92  $            69,944.80 1

Chaco Culture NHP MA Well House NM Buildings $171,795.88  $            65,800.05 1

Chaco Culture NHP Main Entrance Road RT 0010 NM Paved Roads $4,955,282.32  $       1,724,686.45 1

Chaco Culture NHP Loop Road RT 0200 NM Paved Roads $12,724,003.31  $       2,612,678.37 1

Chaco Culture NHP Visitors Center Parking Lot RT 0901 NM Paved Roads $541,739.39  $          302,153.68 1

Chaco Culture NHP Residential Parking Lot RT 0903 NM Paved Roads $99,973.59  $            15,232.95 1

Chaco Culture NHP Pueblo Bonito Parking Lot RT 0905 NM Paved Roads $319,896.01  $          180,840.48 1

Chaco Culture NHP Pueblo Bonito Bridge NM Paved Roads $2,429,258.35  $                       -   1

Chaco Culture NHP Chaco Wash Bridge - Fajada NM Paved Roads $3,475,402.13  $            38,036.25 1

Chaco Culture NHP Gallo Wash Culvert/Bridge NM Paved Roads $1,655,685.36  $                       -   1

Chaco Culture NHP Hibben Center NM Buildings $5,566,418.58  $                       -   1

Chaco Culture NHP Main Electrical System NM All Others $210,722.20  $                       -   1

Chaco Culture NHP Telephone System NM All Others $0.00  $            14,111.61 1

Chaco Culture NHP Radio System NM All Others $635,987.58  $          165,946.40 1

Chaco Culture NHP AST Propane Tank Group NM All Others $69,027.77  $                       -   1

Chickasaw NRA Lake of the Arbuckles OK All Others $80,829.08  $          126,786.18 1

Chickasaw NRA B-2, Pavilion Springs Residence OK Housing $224,455.71  $            62,567.86 1

Chickasaw NRA B-4, Quarters 4, Bromide Area OK Housing $434,031.07  $            61,978.06 1

Chickasaw NRA B-7, Superintendent's Residence/White House, Hwy. 177 OK Housing $647,517.04  $            87,181.25 1

Chickasaw NRA B-16, Bromide Pavilion OK Buildings $988,967.62  $          119,502.66 1

Chickasaw NRA B-39, Platt Ranger Station, Leeper House OK Buildings $679,778.30  $          248,957.43 1

Chickasaw NRA B-68, Travertine Nature Center OK Buildings $4,561,445.10  $          375,934.11 1

Chickasaw NRA B-137, Museum Storage, Bally Bldg., Maint. Area OK Buildings $179,916.03  $                141.28 1

Chickasaw NRA B-146, Veterans Lake Residence OK Housing $275,785.03  $          201,216.78 1

Chickasaw NRA 
CNRA Waste Water System OK 

Waste Water

Systems
$12,552,853.27  $                       -   1

Chickasaw NRA CNRA Water System OK Water Systems $55,799,463.68  $       1,607,443.47 1

Chiricahua NM & Fort Bowie NHS Original Powder Magazine Ruin-Historic AZ All Others $10,021.10  $                       -   1

Chiricahua NM & Fort Bowie NHS BLDG-031 Powder Magazine AZ Buildings $121,350.70  $                       -   1

Chiricahua NM & Fort Bowie NHS BLDG-016 Cap Magazine AZ Buildings $26,353.96  $                       -   1

Chiricahua NM & Fort Bowie NHS Maintained Landscape,West Housing AZ All Others $211,106.55  $                       -   1

Chiricahua NM & Fort Bowie NHS Maintained Landscape, VC Area AZ All Others $281,475.40  $                       -   1

Chiricahua NM & Fort Bowie NHS Maintained Landscape Maintenance area AZ All Others $230,125.16  $                       -   1

Chiricahua NM & Fort Bowie NHS Fischer House AZ Housing $270,841.86  $            41,258.31 1

Chiricahua NM & Fort Bowie NHS GRD-005   Bonita Creek Picnic AZ All Others $57,816.57  $                       -   1

Chiricahua NM & Fort Bowie NHS GRD-009 Faraway Ranch Picnic AZ All Others $207,683.20  $                       -   1

Chiricahua NM & Fort Bowie NHS BLDG-021 Faraway Ranch Picnic Comfort Station AZ Buildings $178,658.85  $            28,326.48 1

Chiricahua NM & Fort Bowie NHS BLDG-F-01 Faraway Ranch House Museum - HIST AZ Buildings $2,916,258.70  $            50,061.92 1

Chiricahua NM & Fort Bowie NHS BLDG-F-02 Cowboy Bunk House - HIST AZ Buildings $195,947.95  $          143,462.18 1

Chiricahua NM & Fort Bowie NHS BLDG-F-08 Neils Den - HIST AZ Buildings $171,226.55  $            62,160.89 1

Chiricahua NM & Fort Bowie NHS BLDG-HS1 Stafford Cabin - HIST AZ Buildings $169,652.37  $            90,728.80 1

Chiricahua NM & Fort Bowie NHS BLDG-019  Visitor Center Comfort Station AZ Buildings $264,249.45  $              3,583.56 1

Chiricahua NM & Fort Bowie NHS 
UTL-003 Waste Water System  Faraway 29 East/West AZ 

Waste Water

Systems
$44,294.34  $                       -   1

Chiricahua NM & Fort Bowie NHS 
UTL-017 Faraway Ranch Picnic  Waste Water System AZ 

Waste Water

Systems
$131,038.21  $                       -   1

Chiricahua NM & Fort Bowie NHS BLDG-F-04 Tack Room - HIST AZ Buildings $111,816.97  $              3,568.07 1

Chiricahua NM & Fort Bowie NHS BLDG-F-07 Garage - HIST AZ Buildings $513,702.70  $              3,151.28 1

Chiricahua NM & Fort Bowie NHS BLDG-001 Visitor Center - HIST AZ Buildings $1,894,790.32  $          136,340.79 1

Chiricahua NM & Fort Bowie NHS 
UTL-001 Visitor Center/Housing Area Waste Water System AZ 

Waste Water

Systems
$583,708.10  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-011 Employee Residence - HIST AZ Housing $195,880.40  $            18,509.50 1

Chiricahua NM & Fort Bowie NHS QTRS-002 Employee Residence  - HIST AZ Housing $308,633.50  $              8,408.03 1

Chiricahua NM & Fort Bowie NHS QTRS-003 Employee Residence - HIST AZ Housing $510,708.80  $            24,645.96 1

Chiricahua NM & Fort Bowie NHS QTRS-004 Employee Residence - HIST AZ Housing $440,777.52  $            30,515.81 1

Chiricahua NM & Fort Bowie NHS QTRS-029W Employee Residence - HIST AZ Housing $240,289.45  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-022 Employee Residence AZ Housing $252,656.78  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-023 Employee Residence AZ Housing $252,656.78  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-025 Employee Residence AZ Housing $230,748.86  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-026 Employee Residence AZ Housing $230,748.86  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-027 Employee Residence AZ Housing $230,748.86  $                       -   1

Chiricahua NM & Fort Bowie NHS QTRS-028 Employee Residence AZ Housing $230,748.86  $                       -   1

Chiricahua NM & Fort Bowie NHS GRD-001 Bonita Canyon Campground AZ Campgrounds $411,905.01  $            80,432.29 1

Chiricahua NM & Fort Bowie NHS UTL-005  Water System AZ Water Systems $2,416,462.49  $                       -   1

Chiricahua NM & Fort Bowie NHS 
UTL-009  Campground Waste Water System AZ 

Waste Water

Systems
$408,626.20  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-009 Massai Point Nature Trail - HIST AZ Trails $905,137.57  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-003 Massai Point - Echo Canyon Spur - HIST AZ Trails $598,837.51  $                       -   1

Chiricahua NM & Fort Bowie NHS BLDG-044 Sugarloaf Fire Lookout - HIST AZ Buildings $76,900.07  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-008 Sugarloaf Lookout Trail - HIST AZ Trails $340,148.91  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-007 Echo Canyon - HIST AZ Trails $2,481,712.00  $          194,919.25 1

Chiricahua NM & Fort Bowie NHS TRL-018 Upper Rhyolite - HIST AZ Trails $435,246.48  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-004 Lower Rhyolite - HIST AZ Trails $1,689,460.42  $            86,666.43 1

Chiricahua NM & Fort Bowie NHS TRL-019 Sarah Deming - HIST AZ Trails $1,149,875.31  $            78,937.65 1

Chiricahua NM & Fort Bowie NHS TRL-005 Heart of Rocks Loop - HIST AZ Trails $312,446.38  $            23,129.58 1

Chiricahua NM & Fort Bowie NHS TRL-020 Big Balanced Rock - HIST AZ Trails $298,172.29  $            12,339.70 1

Chiricahua NM & Fort Bowie NHS TRL-021 Mushroom Rock - HIST AZ Trails $1,515,785.96  $            20,428.22 1

Chiricahua NM & Fort Bowie NHS TRL-022 Ed Riggs - HIST AZ Trails $728,564.36  $          207,362.83 1

Chiricahua NM & Fort Bowie NHS TRL-066 Inspiration Point - HIST AZ Trails $106,122.38  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-024 Hailstone - HIST AZ Trails $1,011,491.37  $                       -   1

Chiricahua NM & Fort Bowie NHS TRL-013 Powder  Magazine Trail - HIST AZ Trails $33,016.64  $                       -   1

Chiricahua NM & Fort Bowie NHS 
UTL-006  Headquarters Area Waste Water System AZ 

Waste Water

Systems
$52,453.32  $                       -   1

Chiricahua NM & Fort Bowie NHS Erickson Cemetery/Louie Prue Gravesite - HIST AZ All Others $38,569.74  $                       -   1

Chiricahua NM & Fort Bowie NHS Sugarloaf Mountain Road RT-011 AZ Paved Roads $2,365,772.64  $          474,261.30 1

Chiricahua NM & Fort Bowie NHS BONITA CANYON DRIVE AZ Paved Roads $33,593,971.49  $       6,921,308.17 1

Colorado NM Visitor Center Maintained Landscape CO All Others $372,961.12  $            11,903.00 1

Colorado NM B41-Visitor Center CO Buildings $3,838,003.49  $          517,052.91 1

Colorado NM RT0010-Rim Rock Drive CO Paved Roads $87,800,274.78  $     11,662,880.59 1

Colorado NM WA1-Saddlehorn Water System CO Water Systems $4,759,087.32  $              5,438.96 1

Colorado NM 
WW1-Saddlehorn Wastewater System CO 

Waste Water

Systems
$4,656,673.48  $            52,421.53 1

Colorado NM RT0900-Visitor Center Parking CO Paved Roads $776,735.05  $            47,190.65 1

Coronado NMem East Montezuma Canyon Road  RT 010 AZ Paved Roads $6,381,336.65  $       1,169,937.82 1

Coronado NMem
Montezuma Pass Road RT 011 AZ Unpaved Roads $1,722,591.56  $                       -   1

Coronado NMem Visitor Center AZ Buildings $988,654.23  $            65,333.02 1

Coronado NMem Water Systems AZ Water Systems $1,447,991.61  $            45,089.24 1

Coronado NMem 
Wastewater Systems AZ 

Waste Water

Systems
$301,749.23  $          245,968.63 1

Coronado NMem Picnic Area Road RT200 AZ Paved Roads $700,794.82  $            48,934.15 1

Coronado NMem 
Picnic Area Comfort Station Waste Water System AZ 

Waste Water

Systems
$59,490.21  $                       -   1

Curecanti NRA Curecanti IT System CO All Others $524,738.84  $                       -   1

Curecanti NRA Curecanti NRA Phone System CO All Others $184,607.42  $                       -   1

Curecanti NRA Curecanti Radio System CO All Others $563,875.07  $              7,406.65 1

Curecanti NRA 
Elk Creek Dump Station EC Sewer Lagoon CO 

Waste Water

Systems
$479,034.30  $                       -   1

Curecanti NRA HazMat Safety Storage Building EC CO Buildings $72,172.35  $                       -   1

Curecanti NRA
Elk Creek Water Tank Rd, Rte 0403 CO Unpaved Roads $16,546.51  $                       -   1

Curecanti NRA CURE Solid Waste System CO All Others $93,483.69  $                       -   1

Curecanti NRA Elk Creek EC1 A to F Apartment Bldg CO Housing $1,589,193.85  $            99,071.55 1

Curecanti NRA Elk Creek EC2 House CO Housing $942,491.67  $              3,426.73 1

Curecanti NRA Elk Creek EC3 House CO Housing $665,103.31  $              2,970.54 1

Curecanti NRA Elk Creek EC4 House CO Housing $761,707.71  $            38,708.31 1

Curecanti NRA Elk Creek EC5 A to F Apartment Bldg CO Housing $2,201,617.72  $            31,365.68 1

Curecanti NRA Elk Creek EC6 Dormitory CO Housing $886,269.77  $            63,554.23 1

Curecanti NRA Elk Creek EC7 Dormitory CO Housing $978,007.47  $            65,639.85 1

Curecanti NRA Elk Creek Maintenance Offices EC10 CO Buildings $2,852,119.26  $            77,416.89 1

Curecanti NRA Elk Creek Marina Comfort Station EC12 CO Buildings $290,613.21  $            25,144.56 1

Curecanti NRA Elk Creek Camp. Loop B Comfort/Pump House EC23 CO Buildings $298,977.86  $              3,293.41 1

Curecanti NRA Elk Creek Visitor Center EC28 EC VC CO Buildings $4,211,415.17  $       1,366,770.32 1

Curecanti NRA 
Elk Creek Sewer System EC CO 

Waste Water

Systems
$3,690,118.53  $              8,008.96 1

Curecanti NRA Bay Of Chickens Pump house BY1 CO Buildings $89,765.93  $              3,697.24 1

Curecanti NRA Beaver Creek Ped. Tunnel BC CO All Others $1,208,743.75  $            15,141.40 1

Curecanti NRA Cimarron VC Building CM7 CO Housing $1,647,686.88  $            46,126.37 1

Curecanti NRA Lake Fork Pump House LF4 CO Buildings $125,476.10  $              4,310.32 1

Curecanti NRA Lake Fork Visitor Center Building (LF8) CO Housing $1,743,447.11  $            24,472.04 1

Curecanti NRA EC Elk Creek Entrance Rd Rte 0010 CO Paved Roads $959,173.46  $          272,738.22 1

Curecanti NRA Elk Creek Water System EC CO Water Systems $4,799,113.91  $            19,484.46 1

Curecanti NRA Elk Creek EC Boat Wash Station CO Buildings $477,272.64  $                       -   1
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Curecanti NRA EC Elk Creek Service Rd Rte 0220 CO Paved Roads $617,772.73  $          132,529.89 1

Curecanti NRA EC Elk Creek Maint Rd Rte 0400 CO Paved Roads $617,772.73  $          108,019.91 1

Curecanti NRA Maintenance Area Rte 0900 CO Paved Roads $1,105,488.05  $          261,739.01 1

Devils Tower NM (HS) B04 Entrance Station Cabin WY Buildings $169,431.11  $            56,309.68 1

Devils Tower NM
WWS Entrance Station Collection System WY

Waste Water

Systems
$21,140.87  $                       -   1

Devils Tower NM
WWS Loop A Comfort Station Collection System WY

Waste Water

Systems
$39,846.83  $                       -   1

Devils Tower NM
WWS Loop B Comfort Station Collection System WY

Waste Water

Systems
$39,846.83  $                       -   1

Devils Tower NM
WWS Picnic Grounds Comfort Station Collection System WY

Waste Water

Systems
$39,846.83  $                       -   1

Devils Tower NM WS DETO Distribution System WY Water Systems $2,779,604.60  $          187,696.19 1

Devils Tower NM 
WWS Quarters Septic System WY 

Waste Water

Systems
$60,214.33  $                       -   1

Devils Tower NM (HS) B01 Ranger Office WY Buildings $677,121.49  $          117,495.30 1

Devils Tower NM (HS) B03 Visitor Center WY Buildings $1,815,512.35  $          268,761.42 1

Devils Tower NM 
WWS Visitor Center Area Collection System WY 

Waste Water

Systems
$520,640.39  $            28,099.21 1

Devils Tower NM T01 Tower Trail (paved) WY Trails $552,677.76  $            85,866.44 1

Devils Tower NM 
WWS B24 & Maint/Shop Septic System WY 

Waste Water

Systems
$79,190.46  $                       -   1

Devils Tower NM 
WWS B23 Administration Building Septic System WY 

Waste Water

Systems
$18,705.96  $                       -   1

Dinosaur NM 
#4-16 SMCG Comfort Station Waste Water System UT 

Waste Water

Systems
$43,028.50  $              7,047.55 1

Dinosaur NM 
#4-22 GRCG Comfort Station Waste Water System UT 

Waste Water

Systems
$43,028.50  $                       -   1

Dinosaur NM 
#4-24 GRCG Comfort Station Waste Water System UT 

Waste Water

Systems
$43,028.50  $                       -   1

Dinosaur NM 
#4-25 GRCG Comfort Station Waste Water System UT 

Waste Water

Systems
$43,028.50  $                       -   1

Dinosaur NM 
#4-26 GRCG Comfort Station Waste Water System UT 

Waste Water

Systems
$199,759.43  $                       -   1

Dinosaur NM 
SMCG Boater's Launch Waste Water System UT 

Waste Water

Systems
$181,349.64  $                       -   1

Dinosaur NM 
Deerlodge Cabin Waste Water System CO 

Waste Water

Systems
$38,333.91  $                       -   1

Dinosaur NM 
Echo Park Cabin Waste Water System CO 

Waste Water

Systems
$38,333.91  $                       -   1

Dinosaur NM Quarry Visitor Center Shuttle Bus Pickup Road RT 0223 UT Paved Roads $142,523.67  $            76,217.90 1

Dinosaur NM Quarry Exhibt Hall Comfort Station CO Buildings $52,549.58  $                       -   1

Dinosaur NM Quarry Exhibit Hall Shuttle-Stop Shelter CO Buildings $86,737.58  $                       -   1

Dinosaur NM Quarry Access Road Bridge CO Paved Roads $398,487.83  $                       -   1

Dinosaur NM Lodore Water System CO Water Systems $1,704,430.57  $                       -   1

Dinosaur NM Echo Park Water System CO Water Systems $1,020,938.38  $                       -   1

Dinosaur NM Headquarters Water System CO Water Systems $3,776,703.43  $            28,015.82 1

Dinosaur NM 2-2 Headquarters Maintenance Shop CO Buildings $2,583,590.01  $       1,968,044.57 1

Dinosaur NM 
Headquarters Wastewater System CO 

Waste Water

Systems
$310,730.12  $          106,569.31 1

Dinosaur NM 
Headquarters Quarters Wastewater System CO 

Waste Water

Systems
$36,915.56  $          119,786.45 1

Dinosaur NM 
Lodore Wastewater System CO 

Waste Water

Systems
$120,818.37  $                       -   1

Dinosaur NM Jones Hole Trail UT Trails $115,534.49  $                       -   1

Dinosaur NM 4-33 Entrance Station UT Buildings $27,458.30  $                       -   1

Dinosaur NM Deerlodge Water System CO Water Systems $1,448,602.23  $                       -   1

Dinosaur NM Quarry Area Water System UT Water Systems $4,919,589.89  $            24,292.18 1

Dinosaur NM 
Quarry Waste Water System UT 

Waste Water

Systems
$1,539,231.10  $          283,604.50 1

Dinosaur NM 4-1 Quarry Exhibit Hall  - Historic UT Buildings $6,802,382.50  $          805,524.62 1

Dinosaur NM 4-3 Quarry Visitor Center UT Buildings $4,011,810.46  $          407,026.12 1

Dinosaur NM Quarry Access Road RT 100 UT Paved Roads $2,739,603.82  $          421,428.74 1

Dinosaur NM Harpers Corner Road RT 011 CO Paved Roads $55,860,923.61  $     21,278,370.02 1

Dinosaur NM QVC Parking RT 901 UT Paved Roads $816,193.05  $            49,740.66 1

Dinosaur NM
Cub Creek Access Road RT206 UT Unpaved Roads $531,306.39  $                       -   1

Dinosaur NM LVC Parking Area Rt 900 UT Paved Roads $871,944.07  $          391,885.60 1

Dinosaur NM Josie Bassett Morris Cabin, (Bldg 4-27) UT Buildings $166,621.18  $              1,683.39 1

Dinosaur NM GRCG Access Road RT 202 UT Paved Roads $820,435.02  $          279,701.72 1

Dinosaur NM GRCG Left Loop Road RT 214A UT Paved Roads $445,386.47  $            47,681.37 1

Dinosaur NM 4-40 SMCG SST UT Buildings $133,910.29  $            11,550.70 1

Dinosaur NM GRCG Water System UT Water Systems $1,235,100.94  $                       -   1

Dinosaur NM SMCG Water System UT Water Systems $1,212,312.67  $            25,924.86 1

Dinosaur NM SMCG Access Road RT 216 UT Paved Roads $4,374,528.68  $          242,920.76 1

Dinosaur NM SMCG Loop Road RT 200A UT Paved Roads $552,279.22  $          321,703.03 1

Dinosaur NM GRD Main Entry Road RT 010 UT Paved Roads $17,407,490.88  $       7,601,847.22 1

Dinosaur NM Green River Bridge UT Paved Roads $6,858,531.88  $          170,577.94 1

Dinosaur NM Fossil Discovery Trail GRD UT Trails $323,996.15  $                       -   1

Dinosaur NM GRCG  Road B RT 214 B UT Paved Roads $320,678.26  $            41,081.46 1

Dinosaur NM GRCG Road C- RT214C UT Paved Roads $249,416.42  $            27,001.16 1

Dinosaur NM GRCG Road D - 214D UT Paved Roads $320,678.26  $            31,245.87 1

Dinosaur NM GRCG Loop E - 214E UT Paved Roads $498,832.85  $            50,104.48 1

El Malpais NM El Malpais Visitor Center (MAC) NM Buildings $6,828,304.42  $          202,284.47 1

El Malpais NM Information Center NM Buildings $463,219.14  $            27,846.07 1

El Malpais NM IC -  Water System NM Water Systems $625,724.71  $                       -   1

El Malpais NM Curatorial Storage [Bally Bldg.]  - HQ Area NM Buildings $217,712.99  $                       -   1

El Malpais NM 
Septic System - IC Area NM 

Waste Water

Systems
$47,914.09  $                       -   1

El Malpais NM 
Fire Cache Septic System - IC Area NM 

Waste Water

Systems
$35,328.97  $                       -   1

El Malpais NM 
ELMA VC Wastewater System NM 

Waste Water

Systems
$172,271.90  $                       -   1

El Malpais NM ELMA VC Water Distribution System NM Water Systems $246,391.71  $              9,545.25 1

El Malpais NM Radio System NM All Others $598,659.57  $                       -   1

El Morro NM Visitor Center NM Buildings $1,310,427.68  $            59,425.02 1

El Morro NM Administration Building NM Buildings $394,373.72  $            94,665.57 1

El Morro NM Maintenance Building NM Buildings $613,934.03  $            20,687.28 1

El Morro NM Inscription Loop Trail NM Trails $210,221.38  $            74,608.35 1

El Morro NM Trail Bridge NM All Others $44,194.27  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, FLAG Communications (Radio System) AZ All Others $501,784.53  $                       -   1

Florissant Fossil Beds NM Water System CO Water Systems $620,409.84  $                       -   1

Florissant Fossil Beds NM 
Septic System CO 

Waste Water

Systems
$924,824.25  $                       -   1

Florissant Fossil Beds NM Interpretive Media County Road CO All Others $134,974.35  $                       -   1

Florissant Fossil Beds NM Double Stump Shelter CO Buildings $845,336.32  $            40,071.57 1

Florissant Fossil Beds NM Adminstration Building CO Buildings $920,561.52  $          172,631.10 1

Florissant Fossil Beds NM Visitor Education Research Museum Facility CO Buildings $3,345,670.41  $          118,398.30 1

Chiricahua NM & Fort Bowie NHS Officer's Quarters Ruin, HS001 AZ All Others $45,326.28  $                       -   1

Chiricahua NM & Fort Bowie NHS Officer's Quarters Ruin, HS003 AZ All Others $70,179.76  $                       -   1

Chiricahua NM & Fort Bowie NHS Officer's Quarters Ruin, HS004 AZ All Others $46,232.02  $                       -   1

Chiricahua NM & Fort Bowie NHS Officer's Quarters Ruin, HS005 AZ All Others $69,020.41  $                       -   1

Chiricahua NM & Fort Bowie NHS Cavalry Barracks, HS008 AZ All Others $193,722.55  $            22,862.08 1

Chiricahua NM & Fort Bowie NHS Kitchen, HS009 AZ All Others $21,124.93  $                       -   1

Chiricahua NM & Fort Bowie NHS Cavalry Barracks, HS010 AZ All Others $130,139.68  $              9,588.02 1

Chiricahua NM & Fort Bowie NHS Wash House Foundation, HS011 AZ All Others $29,928.72  $                       -   1

Chiricahua NM & Fort Bowie NHS Oil House, HS012 AZ All Others $33,008.23  $                       -   1

Chiricahua NM & Fort Bowie NHS Subsistence Storehouse, HS014 AZ All Others $65,071.39  $            40,216.68 1

Chiricahua NM & Fort Bowie NHS Old Hospital Ruin, HS015 AZ All Others $41,667.09  $              8,909.41 1

Chiricahua NM & Fort Bowie NHS Corral Ruin, HS018 AZ All Others $436,315.69  $                       -   1

Chiricahua NM & Fort Bowie NHS Infantry Barracks Foundation, HS019 AZ All Others $254,479.53  $                       -   1

Chiricahua NM & Fort Bowie NHS Infantry Kitchen Ruin, HS020 AZ All Others $68,658.12  $                       -   1

Chiricahua NM & Fort Bowie NHS Butcher Shop Ruin, HS021 AZ All Others $20,907.56  $                       -   1

Chiricahua NM & Fort Bowie NHS Quartermaster Storehouse Foundation, HS022 AZ All Others $113,474.08  $                       -   1

Chiricahua NM & Fort Bowie NHS Officer's Quarters Ruin, HS006 AZ All Others $112,749.49  $                       -   1

Chiricahua NM & Fort Bowie NHS Engine and Ice Machine House Foundation, HS023 AZ All Others $12,393.61  $                       -   1

Chiricahua NM & Fort Bowie NHS Commanding Officer's Quarters Foundation, HS025 AZ All Others $108,836.70  $                       -   1

Chiricahua NM & Fort Bowie NHS New Guard House Ruin, HS026 AZ All Others $60,904.99  $              5,844.83 1

Chiricahua NM & Fort Bowie NHS Non-Commissioned Staff Quarters Foundation, HS027 AZ All Others $70,578.28  $                       -   1

Chiricahua NM & Fort Bowie NHS New Bakery Ruin, HS028 AZ All Others $43,116.28  $                       -   1

Chiricahua NM & Fort Bowie NHS Laundresses' Quarters Foundation, HS030 AZ All Others $26,160.84  $                       -   1

Chiricahua NM & Fort Bowie NHS Mess Hall Foundation, HS031 AZ All Others $71,810.09  $                       -   1

Chiricahua NM & Fort Bowie NHS Schoolhouse Ruin, HS032 AZ All Others $98,076.52  $                       -   1

Chiricahua NM & Fort Bowie NHS New Hospital Foundation, HS033 AZ All Others $298,281.06  $                       -   1

Chiricahua NM & Fort Bowie NHS Hospital Steward's Quarters Foundation, HS034 AZ All Others $30,580.85  $                       -   1

Chiricahua NM & Fort Bowie NHS Post Trader's Store Ruin, HS035 AZ All Others $355,886.06  $            26,864.86 1

Chiricahua NM & Fort Bowie NHS Magazine Ruin, HS036 AZ All Others $17,683.12  $              1,503.16 1

Chiricahua NM & Fort Bowie NHS Gun Shed Ruin, HS037 AZ All Others $11,995.08  $              3,127.38 1

Chiricahua NM & Fort Bowie NHS Fire Hydrant  Foundation, HS042 AZ All Others $20,110.51  $                       -   1

Chiricahua NM & Fort Bowie NHS Lime Kiln, HS043 AZ All Others $14,494.92  $                       -   1

Chiricahua NM & Fort Bowie NHS Flagpole, HS044 AZ All Others $13,045.74  $            11,288.88 1

Chiricahua NM & Fort Bowie NHS Reservoir - Ice Caves, HS071 AZ All Others $51,883.83  $                       -   1

Chiricahua NM & Fort Bowie NHS Latrine Foundation, HS073 AZ All Others $15,799.19  $                       -   1

Chiricahua NM & Fort Bowie NHS FOBO00029 Miner's Cabin AZ All Others $28,334.62  $              1,932.48 1
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Chiricahua NM & Fort Bowie NHS FOBO00022 Butterfield Stage Station AZ All Others $98,982.26  $            11,276.70 1

Chiricahua NM & Fort Bowie NHS FOBO00017 Chiricahua Indian Agency Reservoir AZ All Others $26,523.14  $                       -   1

Chiricahua NM & Fort Bowie NHS FOBO00018 Chiricahua Indian Agency Ruin AZ All Others $41,014.96  $                       -   1

Chiricahua NM & Fort Bowie NHS FOBO00021 Cemetery AZ All Others $762,002.57  $                       -   1

Chiricahua NM & Fort Bowie NHS FOBO00001 First Fort Bowie AZ All Others $365,782.93  $            45,108.82 1

Chiricahua NM & Fort Bowie NHS BLDG-FB13 Visitor Center AZ Buildings $1,111,261.70  $            50,063.88 1

Chiricahua NM & Fort Bowie NHS Water System AZ Water Systems $551,707.95  $          476,403.71 1

Chiricahua NM & Fort Bowie NHS
Waste Water System AZ

Waste Water

Systems
$229,231.28  $                       -   1

Chiricahua NM & Fort Bowie NHS Quarters # 30 AZ Housing $236,379.12  $                       -   1

Chiricahua NM & Fort Bowie NHS Quarters # 31 AZ Housing $264,604.74  $            11,305.71 1

Chiricahua NM & Fort Bowie NHS Carport AZ Housing $14,530.57  $                       -   1

Fossil Butte NM Visitor Center Interpretive Media WY All Others $1,112,855.18  $                       -   1

Fossil Butte NM Route 0010 Main Park Road WY Paved Roads $4,302,510.04  $       1,912,151.77 1

Fossil Butte NM Water System PWSID 5680202N WY Water Systems $8,183,722.66  $          104,264.60 1

Fossil Butte NM Visitor Center WY Buildings $4,449,944.55  $          214,028.19 1

Fossil Butte NM Route 900 Visitor Center Parking WY Paved Roads $432,747.32  $            70,928.95 1

Fossil Butte NM Visitor Center Propane Gas System WY All Others $24,443.44  $                       -   1

Fossil Butte NM Computer Network WY All Others $189,830.59  $                       -   1

Fort Davis NHS FODA  IT System TX All Others $82,824.44  $                       -   1

Fort Davis NHS Park Electrical System TX All Others $280,370.90  $                       -   1

Fort Davis NHS HB-20 VC Museum Exhibition TX All Others $214,093.07  $                       -   1

Fort Davis NHS Paved Park Entrance Road - FHWA # 0010 TX Paved Roads $851,358.21  $          175,466.07 1

Fort Davis NHS HB-1 Lieutenants Quarters, IA TX Buildings $685,579.32  $            83,241.41 1

Fort Davis NHS HB-2 Captains Quarters, IA TX Buildings $749,694.62  $            60,855.34 1

Fort Davis NHS HB-7 Commanding Officers Quarters, IA TX Buildings $1,061,183.90  $            57,270.40 1

Fort Davis NHS HB 20 Enlisted Mens Barracks  IA TX Buildings $4,819,753.89  $          554,412.23 1

Fort Davis NHS
HB-20 Septic System TX

Waste Water

Systems
$189,501.41  $                       -   1

Fort Davis NHS HB-21 Enlisted Mens Barracks, IA TX Buildings $3,493,021.59  $            23,010.00 1

Fort Davis NHS HB-37 New Commissary Storehouse, IA TX Buildings $727,986.29  $            50,166.27 1

Fort Davis NHS HB-46 Hospital, IA TX Buildings $4,366,908.05  $          314,574.15 1

Fort Davis NHS HB-277 Kitchen For HB-12, IA TX Buildings $240,306.15  $                       -   1

Fort Davis NHS B-68 Maintenance Shop MA TX Buildings $477,983.87  $                       -   1

Fort Davis NHS B-63 Hazmat Building MA TX Buildings $82,626.86  $                       -   1

Fort Davis NHS Housing/Office Triplex MA TX Housing $493,889.50  $                       -   1

Fort Davis NHS Visitor Center Paved Parking - FHWA # 0900 TX Paved Roads $297,041.83  $            69,618.46 1

Fort Davis NHS Paved Maintenance Road & Paved Housing Parking Area FHWA # 0 TX Paved Roads $128,903.23  $            30,190.19 1

Fort Davis NHS Visitor Center Trail Bridge TX All Others $47,729.81  $                       -   1

Fort Davis NHS FODA Potable Water System TX Water Systems $1,547,170.30  $                       -   1

Fort Laramie NHS Historic Area Maintained Landscape WY All Others $795,720.78  $              4,000.00 1

Fort Laramie NHS
Wastewater Collection System (Historic District Area) WY

Waste Water

Systems
$197,311.20  $            22,936.26 1

Fort Laramie NHS HS-5 Cavalry Barracks WY Buildings $4,683,657.00  $          355,815.15 1

Fort Laramie NHS HS-9 Commissary/Visitor Center WY Buildings $3,705,278.60  $          258,012.52 1

Fort Laramie NHS Domestic Water Distribution System WY Water Systems $667,887.65  $            34,401.79 1

Fort Laramie NHS Fire Protection Distribution System WY Water Systems $369,900.48  $          526,441.08 1

Fort Laramie NHS IT System WY All Others $146,826.50  $                       -   1

Fort Laramie NHS Phone System WY All Others $7,472.58  $                       -   1

Fort Union NM FOUN Electrical Distribution System NM All Others $493,017.92  $            33,743.81 1

Fort Union NM Fort Union Park Access Rd, RT 10 NM Paved Roads $1,084,610.95  $            34,830.00 1

Fort Union NM Fort Union VC Parking, RT 900 NM Paved Roads $279,997.99  $            24,975.00 1

Fort Union NM Visitor Center Building NM Buildings $2,961,158.67  $                       -   1

Fort Union NM Picnic Area NM All Others $102,818.43  $                       -   1

Fort Union NM FOUN Phone System NM All Others $0.00  $                       -   1

Fort Union NM HS-1 Officers Quarters NM All Others $316,922.16  $                       -   1

Fort Union NM HS-2 Officers Quarters NM All Others $316,922.16  $                       -   1

Fort Union NM HS-3 Officers Quarters NM All Others $485,035.56  $                       -   1

Fort Union NM HS-4 Officers Quarters NM All Others $316,922.16  $                       -   1

Fort Union NM HS-5 Commanding Officers Quarters NM All Others $490,490.97  $              2,694.00 1

Fort Union NM HS-6 Officers Quarters NM All Others $316,922.16  $                       -   1

Fort Union NM HS-7 Officers Quarters NM All Others $316,922.16  $              2,427.00 1

Fort Union NM HS-8 Officers Quarters NM All Others $316,922.16  $              2,080.00 1

Fort Union NM HS-9 Officers Quarters NM All Others $316,922.16  $                       -   1

Fort Union NM HS-16 Laundresses Quarters NM All Others $553,168.59  $                       -   1

Fort Union NM HS-17 Military Prison NM All Others $206,719.74  $                       -   1

Fort Union NM HS-24 Bakery NM All Others $88,940.91  $                       -   1

Fort Union NM HS-27 Officers Quarters NM All Others $509,776.39  $                       -   1

Fort Union NM HS-28 Officers Quarters NM All Others $509,776.39  $                       -   1

Fort Union NM HS-29 Officers Quarters NM All Others $509,776.39  $                       -   1

Fort Union NM HS-30 Quartermaster Office NM All Others $355,493.01  $              7,607.00 1

Fort Union NM HS-31 Commissary Office NM All Others $544,102.99  $              6,203.00 1

Fort Union NM HS-32 Post Office Clerks Quarters NM All Others $355,493.01  $              6,203.00 1

Fort Union NM HS-36 Mechanics Shops NM All Others $3,303,395.84  $            70,209.00 1

Fort Union NM HS-39 Quartermaster Storehouse NM All Others $651,202.83  $                       -   1

Fort Union NM HS-40 Quartermaster Storehouse NM All Others $926,708.87  $                       -   1

Fort Union NM HS-41 Quartermaster Storehouse NM All Others $926,708.87  $                       -   1

Fort Union NM HS-42 Quartermaster Storehouse NM All Others $926,708.87  $            56,878.00 1

Fort Union NM HS-43 Commissary Storehouse NM All Others $1,339,967.94  $            21,329.00 1

Fort Union NM HS-57 Hospital NM All Others $1,421,701.40  $            59,811.00 1

Fort Union NM HS-101 Storehouse NM All Others $684,263.55  $                       -   1

Fort Union NM HS-107 Saddler Shop NM All Others $226,923.52  $                       -   1

Fort Union NM HS-108 Carpenter Shop NM All Others $226,923.52  $                       -   1

Fort Union NM HS-109 Powder Magazine NM All Others $258,032.74  $                       -   1

Fort Union NM HS-110 Ammunition Magazine NM All Others $258,032.74  $                       -   1

Fort Union NM HS-111 Ordnance Stables NM All Others $226,923.52  $                       -   1

Fort Union NM HS-118 Gun and Artillery Shed and Storehouse NM All Others $155,291.95  $                       -   1

Fort Union NM Quarters #1 NM Housing $412,373.54  $                       -   1

Fort Union NM Headquarters Building NM Buildings $555,304.43  $            18,136.24 1

Fort Union NM Curatorial Storage Building NM Buildings $565,784.05  $                       -   1

Fort Union NM Water System NM Water Systems $2,798,234.45  $                       -   1

Fort Union NM
Waste Water System NM

Waste Water

Systems
$484,394.44  $                       -   1

Fort Union NM Third Fort Site Modern trail NM Trails $286,567.69  $                       -   1

Fort Union NM Third Fort Site Historic Flagstone Walkway NM All Others $2,714,577.47  $                       -   1

Fort Union NM Fort Union Visitor Center Museum Exhibits NM All Others $1,220,247.04  $                       -   1

Fort Union NM HS-200 Star Fort NM All Others $3,692,089.93  $                       -   1

Gila Cliff Dwellings NM (HQ) 3BR House #1 NM Buildings $242,761.30  $            87,615.29 1

Gila Cliff Dwellings NM (HQ) 3BR House #2 NM Buildings $242,761.30  $            85,632.17 1

Gila Cliff Dwellings NM (HQ) Visitor Center NM Buildings $1,885,221.60  $          434,412.39 1

Gila Cliff Dwellings NM (HQ) Visitor Center Restroom NM Buildings $127,101.82  $              8,132.54 1

Gila Cliff Dwellings NM (CD) Cliff Dwelling Trail NM Trails $871,891.11  $            84,568.25 1

Gila Cliff Dwellings NM Contact Station NM Buildings $203,807.74  $            40,964.06 1

Gila Cliff Dwellings NM Gila Cliff Dwellings NM All Others $1,079,330.89  $          260,728.32 1

Gila Cliff Dwellings NM Gila Visitor Center Access Road RT 010 NM Paved Roads $343,696.41  $            70,990.72 1

Gila Cliff Dwellings NM Cliff Dwellings Trailhead Parking RT 914 NM Paved Roads $371,702.34  $            74,355.19 1

Gila Cliff Dwellings NM (GICL) Water System NM Water Systems $3,350,235.33  $          172,559.81 1

Glacier NP
WLD West Lakes Utilities Wastewater Treatment Plant (WWTP) MT

Waste Water

Systems
$7,265,475.15  $          133,111.16 1

Glacier NP HBD GTSR Parking, Gunsight Pass Trailhead, Paved Rte 0946 B MT Paved Roads $315,260.41  $            72,031.05 1

Glacier NP WLD GTSR Parking, Loop, Paved Parking Rte 0938 B MT Paved Roads $245,731.28  $            37,354.59 1

Glacier NP
HBD Utilities Wastewater Treatment Plant (at St Mary Area) MT

Waste Water

Systems
$5,963,570.06  $            53,752.00 1

Glacier NP HBD Bldg 1530 GTSR Vault Toilet Sun Point MT Buildings $31,095.25  $                       -   1

Glacier NP WLD Apgar Visitor Center 1584 (Transit Center) MT Buildings $1,780,124.36  $                388.10 1

Glacier NP HBD Logan Pass Building 1777 Vault Toilet MT Buildings $139,428.54  $                       -   1

Glacier NP WLD Apgar Visitor Center (Transit Center) Parking MT Paved Roads $1,332,397.46  $          189,953.57 1

Glacier NP WLD Headquarters Building 1571 WWTP Building MT Buildings $2,484,926.25  $                648.00 1

Glacier NP HBD Logan Pass Electrical Generation System MT All Others $412,977.52  $                       -   1

Glacier NP
HBD Utilities Two Med CG Waste Water Treatment Plant MT

Waste Water

Systems
$1,782,829.04  $                       -   1

Glacier NP WLD Sprague Creek Picnic Area, Paved Parking Rte 1045 MT Paved Roads $282,524.80  $          136,856.25 1

Glacier NP HBD GTSR, Rose Creek,  Bridge 1430-003P MT Paved Roads $2,189,551.27  $          508,203.95 1

Glacier NP HBD GTSR, Baring Creek, Bridge 1430-008P MT Paved Roads $2,126,160.36  $          344,127.93 1

Glacier NP WLD GTSR, Snyder Creek Bridge 1430-017P MT Paved Roads $766,229.07  $            16,632.00 1

Glacier NP WLD GTSR, Avalanche Creek Bridge 1430-018P MT Paved Roads $1,887,656.64  $          165,564.00 1

Glacier NP WLD L. McDonald Lodge, Snyder Crk Bridge 1430-019P MT Paved Roads $695,199.73  $            29,484.00 1

Glacier NP WLD GTSR, Logan Creek Bridge 1430-026P MT Paved Roads $768,842.91  $          108,282.96 1

Glacier NP HBD GTSR, St. Mary River Bridge 1430-027P MT Paved Roads $3,490,540.94  $          717,722.53 1

Glacier NP HBD GTSR, Divide Creek Bridge 1430-028P MT Paved Roads $1,325,955.45  $          391,851.97 1

Glacier NP WLD GTSR, Mountain Side Tunnel 1430-036P MT Paved Roads $7,043,371.91  $       1,024,380.00 1

Glacier NP HBD GTSR, Mountain Side Tunnel 1430-037P MT Paved Roads $10,417,425.11  $          796,824.00 1

Glacier NP WLD GTSR, Triple Arches Dry Ravine Bridge 1430-038P MT Paved Roads $1,106,664.29  $                       -   1

Glacier NP WLD GTSR, Haystack Creek Bridge 1430-041P MT Paved Roads $432,675.82  $          126,936.61 1

Glacier NP HBD GTSR Trail Overpass Bridge 1430-049P MT Paved Roads $112,675.48  $                       -   1

Glacier NP HBD Logan Pass Grounds MT All Others $43,206.01  $                       -   1

Glacier NP T043 McDonald Lake MT Trails $599,635.87  $            61,898.45 1

Glacier NP T047 Lincoln Lake Trail MT Trails $808,407.92  $            95,269.09 1

Glacier NP T052 Gunsight Pass Trail MT Trails $4,389,846.84  $          348,103.64 1

Glacier NP T056 Avalanche Campground Trail MT Trails $541,047.01  $            64,427.81 1

Glacier NP T060 Avalanche Lake Trail MT Trails $589,994.83  $          275,455.48 1

Glacier NP T062 Granite Park Trail MT Trails $686,924.33  $          231,449.17 1

Glacier NP T115 Siyeh Bend Trail MT Trails $151,076.63  $            28,329.30 1

Glacier NP T117 Siyeh Pass Trail MT Trails $1,640,672.87  $          200,875.64 1
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Glacier NP T120 Hidden Lake Trail MT Trails $1,423,229.82  $          165,079.94 1

Glacier NP T121 Highline Trail MT Trails $3,160,051.02  $          124,700.00 1

Glacier NP T256 Trail Of The Cedars MT Trails $920,659.21  $                       -   1

Glacier NP T269 Rising Sun Picnic Area Trail MT Trails $75,943.67  $              2,100.00 1

Glacier NP T270 Apgar Bicycle Trail MT Trails $1,267,288.16  $                       -   1

Glacier NP HBD GTSR,  Paved Road East Section  Rte 0010 E MT Paved Roads $173,374,858.47  $          196,747.84 1

Glacier NP WLD GTSR, Paved Road West Section  Rte 0010 W MT Paved Roads $307,385,794.01  $     36,964,095.74 1

Glacier NP HBD GTSR Parking, Jackson Glacier, Paved Parking Rte 0946A MT Paved Roads $260,866.42  $            59,731.78 1

Glacier NP HBD St Mary Road, Ranger Stn Rd, Paved Rte 0102 MT Paved Roads $1,608,671.36  $          463,523.46 1

Glacier NP HBD St Mary Parking,Visitor Center, Paved Parking Rte 0957 MT Paved Roads $1,015,065.92  $                       -   1

Glacier NP HBD St Mary Parking,District Office,Paved Parking Rte 0959A MT Paved Roads $21,843.59  $              8,462.37 1

Glacier NP HBD GTSR,Logan Pass, Paved Parking Rte 0943 MT Paved Roads $1,536,253.26  $          367,302.95 1

Glacier NP WLD GTSR Parking, Loop, Paved Parking Rte 0938 A MT Paved Roads $158,026.76  $            23,930.21 1

Glacier NP WLD Apgar Road, Paved  Rte 0101 MT Paved Roads $1,942,357.99  $          405,082.27 1

Glacier NP WLD Sprague Creek Road, Campground, Paved Rte 0242 MT Paved Roads $335,498.20  $          264,129.05 1

Glacier NP WLD Lake McDonald Parking, Lodge, Paved Rte 0926 A MT Paved Roads $153,586.01  $            85,645.35 1

Glacier NP HBD St Mary Utilities Water System MT Water Systems $4,571,364.00  $            53,787.35 1

Glacier NP
HBD St Mary Wastewater System MT

Waste Water

Systems
$1,480,263.59  $          634,414.25 1

Glacier NP HBD Rising Sun Utilities Water System MT Water Systems $3,289,275.32  $          453,200.00 1

Glacier NP HBD Logan Pass Utilities Water System MT Water Systems $1,175,988.76  $          629,937.99 1

Glacier NP HBD Goat Haunt Utilities Electrical System MT All Others $1,665,723.56  $            43,414.39 1

Glacier NP HBD Many Glacier Utilities Water System MT Water Systems $8,136,857.89  $          242,700.81 1

Glacier NP
HBD Many Glacier Utilities Wastewater System (and WWTP) MT

Waste Water

Systems
$5,228,820.35  $       1,035,375.60 1

Glacier NP HBD Swiftcurrent Utilities Water System MT Water Systems $4,812,491.60  $          208,160.65 1

Glacier NP HBD Two Medicine Utilities Water System MT Water Systems $2,993,719.95  $          698,216.80 1

Glacier NP WLD Headquarters Utilities Water System MT Water Systems $15,898,342.28  $              7,560.31 1

Glacier NP PARKWIDE RADIO SYSTEM MT All Others $2,395,926.55  $       1,165,888.60 1

Glacier NP WLD Fish Creek Utilities Water System MT Water Systems $2,726,716.92  $          204,192.43 1

Glacier NP WLD Sprague Creek Utilities Water System MT Water Systems $1,370,050.18  $          488,164.22 1

Glacier NP
WLD Sprague Creek Utilities Wastewater System MT

Waste Water

Systems
$3,689,170.92  $       3,027,999.12 1

Glacier NP WLD Avalanche Utilities Water System MT Water Systems $2,939,546.68  $                       -   1

Glacier NP WLD Polebridge Utilities Electrical System MT All Others $235,037.04  $                       -   1

Glacier NP WLD Sperry Chalet Utilties Water System MT Water Systems $1,337,903.45  $            50,354.20 1

Glacier NP WLD Sperry Chalet Utilities Electrical System MT All Others $82,384.34  $                       -   1

Glacier NP WLD Apgar Building 1305 Sewage Lift Station MT Buildings $256,974.58  $                984.43 1

Glacier NP WLD Fish Creek Building 1065 Lift Sta/Comfort/Pump Sta MT Buildings $150,034.56  $              2,013.67 1

Glacier NP WLD Headquarters Build 295 Admin/Headquarters/64 Grinnell Dr MT Buildings $5,575,628.50  $            60,160.97 1

Glacier NP HBD Many Glacier Building 1311 Sewage Lift Stn MT Buildings $161,234.00  $            77,334.80 1

Glacier NP HBD Many Glacier Building 1355 Well MT Buildings $46,865.23  $            32,740.92 1

Glacier NP HBD Many Glacier Building 1378 Back-Flow Preventn MT Buildings $45,197.60  $            10,760.33 1

Glacier NP WLD Sperry Chalet Building 796 Dormitory MT Buildings $3,665,924.48  $                  90.00 1

Glacier NP HBD Rising Sun Building 1376 Sewage Lift Stn MT Buildings $72,504.48  $                556.27 1

Glacier NP WLD Sprague Creek Building 1055 Comfort/Lift Sta MT Buildings $246,689.72  $            43,398.13 1

Glacier NP HBD St Mary Building 154 HBD Office MT Buildings $400,153.34  $              4,104.00 1

Glacier NP HBD St Mary Building 1469 Entrance Sta & Kiosk (Fish Bowl) MT Buildings $146,318.86  $            16,683.62 1

Glacier NP WLD Granite Park Building 800 Chalet/Dorm/Kitchen MT Buildings $2,105,566.13  $                       -   1

Glacier NP HBD St Mary Building 1098 Visitor Center MT Buildings $5,758,971.01  $            58,453.00 1

Glacier NP HBD St Mary Building 1352 CG Sewage Lift Station MT Buildings $158,035.82  $              8,522.74 1

Glacier NP HBD Swiftcurrent Building 1310 Sewage Lift Stn MT Buildings $45,433.00  $              7,930.61 1

Glacier NP HBD Two Medicine Build 1160 Ranger Station/Visitor Contact MT Buildings $251,360.14  $            10,015.50 1

Glacier NP HBD GTSR Building 1514 Grizzly Point Vault Toilet MT Buildings $92,498.70  $              2,202.00 1

Glacier NP HBD Logan Pass Building 1111 Visitor Center MT Buildings $5,445,689.09  $          105,314.00 1

Glacier NP WLD Lake McDonald Building 1010 Sewage Lift Stn/Ge MT Buildings $99,639.66  $            17,896.46 1

Glacier NP WLD Avalanche Building 1565 Vault Toilet MT Buildings $489,639.84  $              1,129.71 1

Glacier NP McDonald Trail Stock Bridge, 1430-048T MT All Others $423,548.31  $          164,578.71 1

Glacier NP WLD GTSR Building 1582 Loop Vault Toilet MT Buildings $362,894.01  $            12,557.64 1

Glen Canyon NRA LF Tack Shed (Historic) AZ Buildings $34,938.93  $            20,208.75 1

Glen Canyon NRA LF El Pacquito Miner Shed (Historic) AZ Buildings $84,112.25  $            37,876.72 1

Glen Canyon NRA HI French's Cabin (Historic) UT Buildings $53,176.31  $            22,474.35 1

Glen Canyon NRA HI French's Cabin Silo (Historic) UT Buildings $55,643.49  $            13,645.99 1

Glen Canyon NRA HI French's Cabin Cellar (Historic) UT Buildings $66,470.39  $            21,299.33 1

Glen Canyon NRA AP Fuel Farm System AZ All Others $514,741.75  $                       -   1

Glen Canyon NRA AP Water System AZ Water Systems $753,264.85  $                       -   1

Glen Canyon NRA
AP Waste Water System AZ

Waste Water

Systems
$457,272.06  $                       -   1

Glen Canyon NRA AP Electrical System AZ All Others $3,446,027.83  $                       -   1

Glen Canyon NRA AP Marina Village Building AZ Buildings $9,528,224.49  $                       -   1

Glen Canyon NRA AP Marina Fuel Dock/Point of Sale Building AZ Buildings $679,955.26  $                       -   1

Glen Canyon NRA GLCA Phone System AZ All Others $466,044.77  $                       -   1

Glen Canyon NRA LF Water Pressure and Control Building AZ Buildings $46,963.13  $                       -   1

Glen Canyon NRA DR GLCA 00384 Mud Dauber Granary AZ All Others $31,397.44  $                       -   1

Glen Canyon NRA HC GLCA 01384 Widow's Ledge Ruin AZ All Others $301,508.11  $                       -   1

Glen Canyon NRA LF GLCA 01845 Descending Sheep Panel AZ All Others $422,980.21  $              7,873.17 1

Glen Canyon NRA HC GLCA 01386 Mistake Alcove AZ All Others $600,351.99  $                       -   1

Glen Canyon NRA DR GLCA 00595 Three Roof Ruin UT All Others $250,568.12  $            50,000.00 1

Glen Canyon NRA HC GLCA 01411 Hiboy House AZ All Others $298,047.37  $            14,452.78 1

Glen Canyon NRA HC GLCA 01350 Defiance House AZ All Others $572,093.21  $            68,261.48 1

Glen Canyon NRA WW Marina Restroom Electrical Bldg #0001 (CONC) AZ Buildings $531,728.71  $                334.05 1

Glen Canyon NRA GLCA 01349 Crumbling Kiva AZ All Others $76,398.77  $                       -   1

Glen Canyon NRA GLCA01242 Iceberg Granary AZ All Others $30,882.78  $                       -   1

Glen Canyon NRA GLCA 00868 Tunnel Granary AZ All Others $42,565.03  $              9,090.50 1

Glen Canyon NRA GLCA 00867 Mud Granary Ruin AZ All Others $77,954.07  $              9,497.60 1

Glen Canyon NRA GLCA 00874 Seven Step Kiva AZ All Others $143,313.78  $            10,357.05 1

Glen Canyon NRA GLCA 00869 Perfect Ruin AZ All Others $56,461.93  $            14,856.40 1

Glen Canyon NRA GLCA 00876 Gourd Grotto AZ All Others $63,356.81  $              8,733.60 1

Glen Canyon NRA GLCA 01410 Copter Ledge AZ All Others $65,215.34  $                       -   1

Glen Canyon NRA GLCA 01415 Rapel Ruin AZ All Others $85,127.99  $                       -   1

Glen Canyon NRA GLCA 01563 James Granary AZ All Others $35,190.02  $                       -   1

Glen Canyon NRA GLCA 01525 Polaroid Site AZ All Others $78,050.28  $                       -   1

Glen Canyon NRA BF City Center Complex Propane Tank Supply AZ All Others $614,024.72  $                440.53 1

Glen Canyon NRA BF Fuel Dock Office/Retail AZ Buildings $262,632.72  $                       -   1

Glen Canyon NRA BF Fuel Dock Utility Room, Restroom, Mechanical Room AZ Buildings $142,790.61  $                384.31 1

Glen Canyon NRA BF UST Service Station Fuel Tanks AZ All Others $573,089.74  $                       -   1

Glen Canyon NRA HC Fuel Dock Office AZ Buildings $41,525.80  $              1,617.17 1

Glen Canyon NRA HC City Center UST Tanks AZ All Others $429,817.30  $                       -   1

Glen Canyon NRA SL Boat Rental Entrance Building AZ Buildings $5,063.68  $                273.19 1

Glen Canyon NRA SL Boat Rental Retail/Coffee Bar/Restrooms AZ Buildings $1,430,967.52  $                918.57 1

Glen Canyon NRA DR Marina (CONC) AZ All Others $523,753.27  $          103,614.20 1

Glen Canyon NRA WW Water System AZ Water Systems $1,149,139.64  $                       -   1

Glen Canyon NRA BF Marina Water System AZ Water Systems $352,075.95  $                343.02 1

Glen Canyon NRA
BF Marina Wastewater System AZ

Waste Water

Systems
$1,956,979.37  $                       -   1

Glen Canyon NRA
WW Wastewater System AZ

Waste Water

Systems
$367,567.36  $                       -   1

Glen Canyon NRA DR Marina Fuel System (CONC) AZ All Others $3,070,123.65  $                       -   1

Glen Canyon NRA HC Fuel Dock Marina Electrical System (CONC) AZ All Others $59,410.58  $                       -   1

Glen Canyon NRA WW Wahweap Tour Boat Marina AZ All Others $655,056.32  $                       -   1

Glen Canyon NRA BF Boat Rental Marina Water System AZ Water Systems $684,138.47  $                       -   1

Glen Canyon NRA
BF Boat Rental Marina Waste Water System AZ

Waste Water

Systems
$470,437.58  $                       -   1

Glen Canyon NRA BF Boat Rental Marina Electrical System AZ All Others $3,070,123.65  $                  99.99 1

Glen Canyon NRA BF Primary Power Generation & Distribution System AZ All Others $1,535,061.82  $                696.31 1

Glen Canyon NRA BF Bullfrog Boat Rental Marina and Fuel Dock AZ All Others $114,849.64  $                       -   1

Glen Canyon NRA Navigational Aids Locations AZ All Others $1,046,201.18  $          372,800.00 1

Glen Canyon NRA LF Access Road Route 005 AZ Paved Roads $10,406,435.20  $       1,936,341.33 1

Glen Canyon NRA LF Lonely Dell Ranch House(historic) AZ Buildings $2,258,516.17  $       1,058,202.42 1

Glen Canyon NRA LF Blacksmith Shop (Historical) AZ Buildings $56,869.11  $              3,500.00 1

Glen Canyon NRA LF Lees Cabin (Samantha's) (Historical) AZ Buildings $226,491.71  $            48,517.23 1

Glen Canyon NRA LF Orchard/Grounds Area AZ All Others $626,752.01  $          182,156.40 1

Glen Canyon NRA LF Campground Comfort Station Loop A AZ Buildings $107,411.77  $          347,329.03 1

Glen Canyon NRA LF Campground Comfort Station Loop B AZ Buildings $155,486.03  $          325,460.37 1

Glen Canyon NRA AP Marina AZ All Others $34,702,945.14  $          207,614.20 1

Glen Canyon NRA HI Marina Access Road Route 008 UT Paved Roads $2,066,828.56  $       1,613,715.01 1

Glen Canyon NRA PG NPS HQ Building AZ Buildings $11,621,400.14  $                       -   1

Glen Canyon NRA PG Horseshoe Bend Trail AZ Trails $556,543.00  $          143,302.00 1

Glen Canyon NRA DR Electrical System UT All Others $10,014,476.85  $       5,508,395.00 1

Glen Canyon NRA HC Access Road Route 007 UT Paved Roads $20,341,037.76  $       4,608,471.06 1

Glen Canyon NRA WW Lakeshore Drive Route 001 UT Paved Roads $10,796,028.36  $       7,373,724.93 1

Glen Canyon NRA BF Access Road Route 006 UT Paved Roads $4,702,034.98  $       5,170,400.52 1

Glen Canyon NRA LF Historic Buildings to Ferry Crossing Trail AZ All Others $99,860.29  $            10,000.00 1

Glen Canyon NRA LF Spencer Bunk House (Historical) AZ Buildings $79,518.28  $            27,267.44 1

Glen Canyon NRA LF USGS Building (Historical) AZ Buildings $174,882.21  $            43,161.42 1

Glen Canyon NRA LF Post Office  (Historical) AZ Buildings $111,691.86  $            14,421.44 1

Glen Canyon NRA LF Fort (Historical) AZ Buildings $167,406.91  $            37,107.44 1

Glen Canyon NRA WW Sand Verbena Lodge #4 (Concessions W4) AZ Buildings $6,166,396.38  $              6,170.16 1

Glen Canyon NRA WW Blue Flax Lodge #1 (Conncessions W1) AZ Buildings $5,384,256.92  $            14,907.79 1

Glen Canyon NRA DR Cashier Bldg.(Concessions W73) UT Buildings $145,153.09  $                306.27 1

Glen Canyon NRA DR Pump Shed (Concessions W71) UT Buildings $35,941.17  $                       -   1

Glen Canyon NRA SL Boat Rental (Water Toys, equipment)(Concessions W51) UT Buildings $201,886.95  $                481.66 1

Glen Canyon NRA WW Golden Aster Lodge #7 (Concessions W8) AZ Buildings $7,517,604.43  $              9,979.37 1

Glen Canyon NRA BF Generator Building (Concessions BF26) UT Buildings $623,825.70  $       1,323,001.08 1
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Glen Canyon NRA HI Generator Building (Concessions HI1) UT Buildings $347,269.98  $          328,435.63 1

Glen Canyon NRA WW Gamble Oak Lodge #6  (Concessions W7) AZ Buildings $6,202,201.26  $              2,649.21 1

Glen Canyon NRA WW Prince's Plume Lodge #5 (Concessions W6) AZ Buildings $6,202,201.26  $              2,239.25 1

Glen Canyon NRA BF Defiance House 48 Rms Lodge Bldg #1 (Concessions BF13) UT Buildings $5,331,517.46  $            99,479.56 1

Glen Canyon NRA BF Front Desk, Lobby, Anasazi Resturant, Kiva lounge, GiftSh UT Buildings $2,357,647.07  $              5,610.15 1

Glen Canyon NRA WW Coyote Willow Lodge #3(Concessions W3) AZ Buildings $6,949,272.97  $            14,306.37 1

Glen Canyon NRA WW Claret Cup Lodge  #2(Concessions W2) AZ Buildings $7,001,843.63  $              9,524.30 1

Glen Canyon NRA DR Retail Store/Apt (Concessions W74) UT Buildings $1,058,407.93  $              3,067.81 1

Glen Canyon NRA WW Wild Rose Lodge #8 (Concessions W9) AZ Buildings $7,514,762.77  $            15,661.81 1

Glen Canyon NRA WW Marina Electrical Building (CONC) AZ Buildings $42,241.85  $                       -   1

Glen Canyon NRA WW Sinclair Service Station (Concessions W11) AZ Buildings $552,463.65  $              2,064.52 1

Glen Canyon NRA SL Fuel Dock Cashier Building UT Buildings $89,984.85  $              2,912.40 1

Glen Canyon NRA HI Village Store\Gas Station (Concessions HI2) UT Buildings $999,641.74  $              2,120.91 1

Glen Canyon NRA WW Lake Powell Resort-Lobby/Gift Shop/Restaurant(Concessions AZ Buildings $7,569,606.76  $              7,773.46 1

Glen Canyon NRA GLCA Radio System AZ All Others $3,717,534.27  $                       -   1

Glen Canyon NRA GLCA IT System AZ All Others $983,602.21  $                       -   1

Glen Canyon NRA LF Chicken Coop (Historical) AZ Buildings $31,555.08  $            22,058.96 1

Glen Canyon NRA LF Picture Window Cabin (Historical) AZ Buildings $49,237.33  $            31,821.50 1

Glen Canyon NRA LF Root Cellar Historic AZ Buildings $61,546.66  $            20,950.00 1

Glen Canyon NRA LF Irrigation Ditch Historic AZ All Others $737,955.44  $            59,204.58 1

Golden Spike NHS
West Tour Road, Unpaved, RT GOSP-0300 - Asset 1100 UT Unpaved Roads $871,617.27  $                       -   1

Golden Spike NHS
East Tour Road, Unpaved, RT GOSP-0301- Asset 1100 UT Unpaved Roads $289,444.44  $              3,579.47 1

Golden Spike NHS
Big Fill Road, Unpaved, RT. GOSP-0401- Asset 1100 UT Unpaved Roads $562,125.80  $              1,620.00 1

Golden Spike NHS Engine House UT Buildings $1,093,193.85  $            57,497.89 1

Golden Spike NHS Required Occupancy House UT Housing $191,768.77  $            60,710.61 1

Golden Spike NHS Jupiter Locomotive UT All Others $2,556,527.50  $          117,196.32 1

Golden Spike NHS 119 Locomotive UT All Others $2,556,527.50  $            66,236.32 1

Golden Spike NHS Visitor Center Building UT Buildings $3,336,033.83  $          646,040.55 1

Golden Spike NHS Visitor Parking, Paved, RT GOSP-0900- Asset 1300 UT Paved Roads $648,559.66  $                       -   1

Golden Spike NHS Admin Parking, Paved, RT GOSP-0901- Asset 1300 UT Paved Roads $236,163.97  $                       -   1

Golden Spike NHS Visitor Center Grounds UT All Others $52,693.99  $                       -   1

Golden Spike NHS Central Pacific/Union Pacific Railroad Grade UT All Others $2,996,405.51  $                       -   1

Golden Spike NHS U.P. Siding Railroad Grade UT All Others $1,498,202.75  $                       -   1

Golden Spike NHS 1916 Southern Pacific Monument S772.84 UT All Others $53,419.61  $                       -   1

Golden Spike NHS GOSP WATER SYSTEM   PWIST 02026 UT Water Systems $2,271,821.64  $              7,970.52 1

Golden Spike NHS
Visitor Center Septic System UT

Waste Water

Systems
$315,376.87  $                       -   1

Golden Spike NHS
Maintenance Septic System UT

Waste Water

Systems
$71,988.24  $              5,547.02 1

Golden Spike NHS Big Fill Exhibit Lower Parking Area, Paved, RT GOSP-0903- As UT Paved Roads $62,564.75  $                       -   1

Golden Spike NHS Last Spike Site Grounds UT All Others $55,323.89  $                       -   1

Golden Spike NHS GOSP Fuel System UT All Others $52,228.95  $                       -   1

Grand Canyon NP Desert View Bus Parking, RT 1025 AZ Paved Roads $1,941,298.28  $          450,440.34 1

Grand Canyon NP Desert View Visitor Parking, RT 1026 AZ Paved Roads $1,427,540.56  $          607,751.96 1

Grand Canyon NP CONC - Bright Angel Point, North Rim AZ All Others $151,437.89  $                       -   1

Grand Canyon NP Inner Canyon Electrical System AZ All Others $26,110,857.95  $       6,219,241.37 1

Grand Canyon NP Comfort Station A, Bright Angel Trailhead AZ Buildings $223,650.65  $                       -   1

Grand Canyon NP South Rim Electrical System AZ All Others $52,310,059.20  $          376,685.99 1

Grand Canyon NP Bright Angel Trailhead Parking, RT 1061- paved AZ Paved Roads $49,298.92  $                       -   1

Grand Canyon NP B#1561- North Rim Helibase AZ Buildings $127,785.18  $                       -   1

Grand Canyon NP Depot Area AZ All Others $312,900.54  $            13,774.17 1

Grand Canyon NP Mather Point AZ All Others $2,002,506.56  $                       -   1

Grand Canyon NP CONC - B#1580 - New Retail Distribution Warehouse AZ Buildings $3,028,395.05  $                       -   1

Grand Canyon NP CONC - B#1574 - Dry Goods/Food Storage (Xanterra) AZ Buildings $4,895,236.69  $                       -   1

Grand Canyon NP Coconino Building, Flagstaff AZ Buildings $1,764,409.58  $                       -   1

Grand Canyon NP B#2028 - CVIP Theater AZ Buildings $2,524,224.31  $                       -   1

Grand Canyon NP CONC - Grand Canyon Railroad AZ All Others $4,590,835.69  $                       -   1

Grand Canyon NP Solid Waste System AZ All Others $5,915,542.50  $            16,308.95 1

Grand Canyon NP Plant Computer Operating System (SS) AZ All Others $21,295,953.00  $       3,000,002.08 1

Grand Canyon NP CONC - B#2038 - Bicycle Rental and Snackbar, CVIP AZ Buildings $429,729.54  $                       -   1

Grand Canyon NP Verkamp's Visitor Center Interpretive Media AZ All Others $119,977.20  $                       -   1

Grand Canyon NP Grand Canyon Visitor Center Interpretive Media AZ All Others $1,912,974.47  $                       -   1

Grand Canyon NP Yavapai Geology Museum Interpretive Media AZ All Others $969,815.69  $                       -   1

Grand Canyon NP State Route 67, RT 5000 AZ Paved Roads $26,895,368.91  $                       -   1

Grand Canyon NP B#2027 - Restroom, CVIP Commercial Bus Parking AZ Buildings $304,344.72  $                       -   1

Grand Canyon NP Radio Repeater Building, VT Ridge AZ Buildings $482,388.03  $                       -   1

Grand Canyon NP Mather Point Shuttle Access Rd. RT 503, Paved AZ Paved Roads $255,407.46  $                       -   1

Grand Canyon NP Comfort Station B, Bright Angel Trailhead AZ Buildings $274,844.67  $                       -   1

Grand Canyon NP Historic District AZ All Others $23,035,622.40  $                       -   1

Grand Canyon NP CONC Bright Angel Lodge Area AZ All Others $1,186,334.55  $                       -   1

Grand Canyon NP CONC El Tovar Area AZ All Others $1,842,849.79  $                       -   1

Grand Canyon NP CVIP AZ All Others $2,244,763.81  $                       -   1

Grand Canyon NP CONC - BH#1 - Original Superintendents Residence, 100 South AZ Buildings $1,521,603.35  $          530,765.43 1

Grand Canyon NP QH#23TAPEAT - 23 Tapeats AZ Housing $406,753.81  $            49,933.71 1

Grand Canyon NP BH#31 - Pumphouse (North)Building, Indian Garden AZ Buildings $757,681.70  $          126,060.89 1

Grand Canyon NP BH#103 - Ranger Operations, Center Street AZ Buildings $1,580,423.41  $                       -   1

Grand Canyon NP PARTNER - BH#110 - Yavapai Observation Station AZ Buildings $1,218,190.65  $                       -   1

Grand Canyon NP BH#329 - Comfort Station, Yavapai Point AZ Buildings $232,756.25  $              3,823.42 1

Grand Canyon NP BH#330 - Tank C Pumphouse Building AZ Buildings $576,130.51  $              5,024.55 1

Grand Canyon NP B#437 - Chlorinator House, Admin Area AZ Buildings $214,890.36  $                       -   1

Grand Canyon NP B#451 - Pumphouse, Yaki AZ Buildings $20,202.72  $                466.60 1

Grand Canyon NP B#467 - Control (Main) Building, WWTP, 1453 Kennel Rd. AZ Buildings $1,664,448.13  $          147,387.50 1

Grand Canyon NP B#484 - Pumphouse (South) Building, Indian Gardens AZ Buildings $144,103.07  $          126,060.89 1

Grand Canyon NP B#486 - Pumphouse Building, Roaring Springs AZ Buildings $1,082,268.69  $          444,231.88 1

Grand Canyon NP B#488 - Sewage Treatment Plant Building, North Rim AZ Buildings $2,108,685.51  $          161,899.95 1

Grand Canyon NP B#491 - Sewage Treatment Plant Building, Phantom AZ Buildings $1,853,486.95  $       1,919,030.47 1

Grand Canyon NP CONC - BH#549 - Railroad Depot, Village Loop AZ Buildings $1,425,940.44  $          938,950.95 1

Grand Canyon NP CONC BH#925 - Comfort Station, Inn Area AZ Buildings $360,007.46  $                       -   1

Grand Canyon NP B#1453 - Pretreatment (Headworks) Building, WWTP, 1451 Kenne AZ Buildings $1,458,184.88  $            78,212.15 1

Grand Canyon NP B#1454 - Reclamation Building, WWTP AZ Buildings $1,292,923.99  $            19,909.48 1

Grand Canyon NP B#1535 - Water Quality Monitoring Station, Tank Fa AZ Buildings $141,768.05  $              3,096.64 1

Grand Canyon NP B#1559 - New Restroom, Desert View AZ Buildings $365,813.36  $            18,664.00 1

Grand Canyon NP B#1562 - Visitor Contact Station, Bright Angel Poi AZ Buildings $1,619,617.11  $                       -   1

Grand Canyon NP B#2000 - Orientation Building, CVIP AZ Buildings $4,387,101.84  $            74,130.83 1

Grand Canyon NP B#2019 - Comfort Station (west-Village), CVIP AZ Buildings $712,136.67  $              9,646.11 1

Grand Canyon NP B#2003 - Comfort Station (east - Kaibab), CVIP AZ Buildings $712,511.48  $              9,265.70 1

Grand Canyon NP CONC - QH#918 - Cabin, Inn Area AZ Buildings $99,153.39  $              3,904.17 1

Grand Canyon NP CONC - QH#919 - Cabin, Inn Area AZ Buildings $99,153.39  $              3,485.71 1

Grand Canyon NP CONC - QH#920 - Cabin, Inn Area AZ Buildings $99,153.39  $              2,405.45 1

Grand Canyon NP CONC - QH#970 - Motel, Bright Angel Point AZ Buildings $3,650,809.03  $            46,408.91 1

Grand Canyon NP CONC - QH#971 - Motel, Bright Angel Point AZ Buildings $3,610,977.37  $            91,286.53 1

Grand Canyon NP CONC - QH#972 - Budget Cabin #24/29, Bright Angel Point AZ Buildings $110,750.04  $                       -   1

Grand Canyon NP CONC - QH#973 - Budget Cabin #200/201, Bright Angel Point AZ Buildings $116,750.55  $                       -   1

Grand Canyon NP CONC - QH#974 - Budget Cabin #202/203, Bright Angel Point AZ Buildings $116,750.55  $                       -   1

Grand Canyon NP CONC - QH#975 - Budget Cabin #204/205, Bright Angel Point AZ Buildings $116,101.91  $                       -   1

Grand Canyon NP CONC - QH#976 - Budget Cabin #206/207, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#977 - Budget Cabin #208/209, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#978 - Budget Cabin #210/211, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#979 - Budget Cabin 212/213, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#980 - Budget Cabin #214/215, Bright Angel Point AZ Buildings $99,611.90  $                       -   1

Grand Canyon NP CONC - QH#981 - Budget Cabin #216/217, Bright Angel Point AZ Buildings $99,611.90  $                       -   1

Grand Canyon NP CONC - QH#982 - Budget Cabin #218/219, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#983 - Budget Cabin #220/221, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#984 - Budget Cabin #34/40, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#985 - Budget Cabin #46, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#986 - Budget Cabin #56/61, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#987 - Budget Cabin #66/69, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#988 - Budget Cabin #14/19, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#989 - Budget Cabin #25, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#990 - Budget Cabin #35/41, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#991 - Budget Cabin #47/52, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#992 - Budget Cabin #57/62, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#993 - Budget Cabin #67/70, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#994 - Budget Cabin #2/6, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#998 - Budget Cabin #48/53, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#999 - Budget Cabin #68/71, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#1000 - Budget Cabin #16/21, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#1001 - Budget Cabin #27/32, Bright Angel Point AZ Buildings $107,063.50  $              4,318.18 1

Grand Canyon NP CONC - QH#1002 - Budget Cabin #38, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#1003 - Budget Cabin #49/54, Bright Angel Point AZ Buildings $107,063.50  $                       -   1

Grand Canyon NP CONC - QH#1004 - Budget Cabin #79/84, Bright Angel Point AZ Buildings $109,678.09  $                       -   1

Grand Canyon NP CONC - QH#1005 - Budget Cabin #91/99, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1006 - Budget Cabin #104/108, Bright Angel Poin AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1007 - Budget Cabin #112/118, Bright Angel Poin AZ Buildings $108,484.44  $                       -   1

Grand Canyon NP CONC - QH#1008 - Budget Cabin #80/85, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1009 - Budget Cabin #88/93, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1010 - Budget Cabin #92/100, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1011 - Budget Cabin #81/86, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1013 - Budget Cabin #90/96, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1014 - Budget Cabin #95/101, Bright Angel Point AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1015 - Budget Cabin #105/109, Bright Angel Poin AZ Buildings $101,063.00  $                       -   1
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Grand Canyon NP CONC - QH#1016 - Budget Cabin #114/120, Bright Angel Poin AZ Buildings $101,063.00  $                       -   1

Grand Canyon NP CONC - QH#1017 - Budget Cabin #113/119, Bright Angel Poin AZ Buildings $101,063.00  $                324.91 1

Grand Canyon NP CONC - QH#1018 - Budget Cabin #3/7, Bright Angel Point AZ Buildings $81,655.73  $                608.49 1

Grand Canyon NP CONC - QH#1019 - Budget Cabin #8/11, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1020 - Budget Cabin #17/22, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1021 - Budget Cabin #23/33, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1022 - Budget Cabin #39/45, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1023 - Budget Cabin #4/9, Bright Angel Point AZ Buildings $83,331.05  $                       -   1

Grand Canyon NP CONC - QH#1024 - Budget Cabin #10/12, Bright Angel Point AZ Buildings $81,987.11  $                608.49 1

Grand Canyon NP CONC - QH#1025 - Budget Cabin #18/23, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1026 - Budget Cabin #50/55, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1027 - Budget Cabin #60/65, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1028 - Budget Cabin #59/64, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1029 - Budget Cabin #72/76, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1031 - Budget Cabin #74A/75A, Bright Angel Poin AZ Buildings $83,519.33  $                608.49 1

Grand Canyon NP CONC - QH#1032 - Budget Cabin #74/75, Bright Angel Point AZ Buildings $83,519.33  $                       -   1

Grand Canyon NP CONC - QH#1033 - Budget Cabin #73/77, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1034 - Budget Cabin #36, Bright Angel Point AZ Buildings $83,593.14  $                       -   1

Grand Canyon NP CONC - QH#1035 - Budget Cabin #82/87, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1036 - Budget Cabin #78/83, Bright Angel Point AZ Buildings $83,519.33  $                608.49 1

Grand Canyon NP CONC - QH#1037 - Budget Cabin #98/103, Bright Angel Point AZ Buildings $81,987.11  $                608.49 1

Grand Canyon NP CONC - QH#1038 - Budget Cabin #97/102, Bright Angel Point AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1039 - Budget Cabin #107/111, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1040 - Budget Cabin #106/110, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1041 - Budget Cabin #117/123, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1042 - Budget Cabin #116/122, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1043 - Budget Cabin #115/121, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1044 - Budget Cabin #127/131, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1045 - Budget Cabin #126/130, Bright Angel Poin AZ Buildings $81,655.73  $                608.49 1

Grand Canyon NP CONC - QH#1046 - Budget Cabin #125/129, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1047 - Budget Cabin #124/128, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1048 - Budget Cabin #135/139, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1049 - Budget Cabin #134/138, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1050 - Budget Cabin #133/137, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1051 - Budget Cabin #132/136, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1052 - Budget Cabin #142/145, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1053 - Budget Cabin #141/144, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1054 - Budget Cabin #140/143, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1055 - Budget Cabin #147/149, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1056 - Budget Cabin #146/148, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1057 - Budget Cabin #150/151, Bright Angel Poin AZ Buildings $83,593.14  $                608.49 1

Grand Canyon NP CONC - QH#1063 - Budget Cabin Residence, Bright Angel Poi AZ Buildings $393,385.03  $                       -   1

Grand Canyon NP CONC - QH#1069 - Deluxe Cabin #301/305, Bright Angel Poin AZ Buildings $156,324.74  $              7,246.54 1

Grand Canyon NP CONC - QH#1070 - Deluxe Cabin #304/307, Bright Angel Poin AZ Buildings $158,262.15  $              2,056.94 1

Grand Canyon NP CONC - QH#1071 - Deluxe Cabin #306/309, Bright Angel Poin AZ Buildings $158,262.15  $              2,417.32 1

Grand Canyon NP CONC - QH#1072 - Deluxe Cabin #308/310, Bright Angel Poin AZ Buildings $158,262.15  $              4,605.46 1

Grand Canyon NP CONC - QH#1073 - Deluxe Cabin #312/314, Bright Angel Poin AZ Buildings $158,262.15  $              9,163.95 1

Grand Canyon NP CONC - QH#1074 - Deluxe Cabin #315/317, Bright Angel Poin AZ Buildings $158,262.15  $              3,394.38 1

Grand Canyon NP CONC - QH#1075 - Deluxe Cabin #316/318, Bright Angel Poin AZ Buildings $158,262.15  $              2,238.91 1

Grand Canyon NP CONC - QH#1076 - Deluxe Cabin #319/320, Bright Angel Poin AZ Buildings $158,262.15  $              5,167.77 1

Grand Canyon NP CONC - QH#1077 - Deluxe Cabin #321/322, Bright Angel Poin AZ Buildings $158,262.15  $              3,127.42 1

Grand Canyon NP CONC - QH#1078 - Deluxe Cabin #323/324, Bright Angel Poin AZ Buildings $158,262.15  $              4,665.62 1

Grand Canyon NP CONC - QH#1079 - Deluxe Cabin #325/326, Bright Angel Poin AZ Buildings $158,262.15  $              2,384.20 1

Grand Canyon NP CONC - QH#1080 - Deluxe Cabin #327/328, Bright Angel Poin AZ Buildings $158,262.15  $              3,674.36 1

Grand Canyon NP CONC - QH#1081 - Deluxe Cabin #329/330, Bright Angel Poin AZ Buildings $158,262.15  $              3,245.56 1

Grand Canyon NP CONC - QH#1082 - Deluxe Cabin #331/332, Bright Angel Poin AZ Buildings $158,262.15  $              2,952.50 1

Grand Canyon NP CONC - QH#1083 - Deluxe Cabin #333/334, Bright Angel Poin AZ Buildings $158,262.15  $                       -   1

Grand Canyon NP CONC - QH#1084 - Deluxe Cabin #335/336, Bright Angel Poin AZ Buildings $158,262.15  $                       -   1

Grand Canyon NP CONC - QH#1085 - Deluxe Cabin #337/338, Bright Angel Poin AZ Buildings $158,262.15  $                       -   1

Grand Canyon NP CONC - QH#1086 - Deluxe Cabin #339/340, Bright Angel Poin AZ Buildings $158,262.15  $              3,321.23 1

Grand Canyon NP CONC - QH#1087 - Deluxe Cabin #341/342/345/346 AZ Buildings $322,413.63  $              4,553.69 1

Grand Canyon NP CONC - QH#1088 - Deluxe Cabin #343/344/347/348 AZ Buildings $322,413.63  $            14,366.78 1

Grand Canyon NP CONC - QH#1089 - Deluxe Cabin #349/350/353/354 AZ Buildings $322,413.63  $              5,904.07 1

Grand Canyon NP CONC - QH#1090 - Deluxe Cabin #351/352/355/356 AZ Buildings $322,413.63  $            15,889.74 1

Grand Canyon NP CONC - QH#1091 - Deluxe Cabin #357/358/359/360 AZ Buildings $322,413.63  $              4,663.47 1

Grand Canyon NP CONC - BH#1092 - Grand Canyon Lodge, Bright Angel Point AZ Buildings $21,392,415.39  $          628,311.34 1

Grand Canyon NP East Rim Trail, paved AZ Trails $6,566,970.87  $          307,497.00 1

Grand Canyon NP Bright Angel Trail, unpaved AZ Trails $25,900,266.13  $       6,809,784.16 1

Grand Canyon NP South Kaibab Trail, unpaved AZ Trails $26,758,291.60  $       5,629,034.57 1

Grand Canyon NP North Kaibab Trail, unpaved AZ Trails $36,723,336.00  $       4,337,991.25 1

Grand Canyon NP Desert View Drive (East Rim), RT 011 - paved AZ Paved Roads $106,086,719.69  $     24,786,129.36 1

Grand Canyon NP South Entrance Road, RT 012 - paved AZ Paved Roads $12,546,121.38  $       8,357,588.01 1

Grand Canyon NP North Entrance Road, RT 014 - paved AZ Paved Roads $70,464,049.29  $     18,902,258.51 1

Grand Canyon NP Clinic Access Road, RT 288 - paved AZ Paved Roads $596,622.62  $          522,343.97 1

Grand Canyon NP CONC - Bright Angel Loop Road, RT 436A - paved AZ Paved Roads $538,212.39  $            83,638.37 1

Grand Canyon NP West Shuttle Loop, (CVIP Access) RT 446 - paved AZ Paved Roads $1,397,801.57  $          545,025.86 1

Grand Canyon NP East Shuttle/Visitor Center Dropoff Road, RT 447 - paved AZ Paved Roads $409,112.65  $          597,113.37 1

Grand Canyon NP Wastewater Plant/Helipad Road, RT 450 - paved AZ Paved Roads $784,448.26  $          446,324.43 1

Grand Canyon NP Tank C Pumphouse Road, RT 464 - paved AZ Paved Roads $545,483.54  $            83,555.20 1

Grand Canyon NP Village Loop Drive, RT 500 - paved AZ Paved Roads $2,250,119.60  $       3,572,481.77 1

Grand Canyon NP CONC - Train Depot Station Parking, Sec 1, RT 921 AZ Paved Roads $228,020.25  $            22,296.78 1

Grand Canyon NP CONC - Grand Canyon Lodge Parking, RT 974 - paved AZ Paved Roads $390,979.99  $            13,145.90 1

Grand Canyon NP Black Trail Bridge, Colorado River, RT 8210-001T AZ All Others $9,949,235.02  $          772,520.54 1

Grand Canyon NP Silver Trail Bridge, Colorado River, RT 8210-002T AZ All Others $8,613,003.63  $            47,991.00 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-003T AZ All Others $269,980.94  $            24,749.34 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-004T AZ All Others $907,453.68  $            18,544.14 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-005T AZ All Others $1,194,657.76  $              4,660.91 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-006T AZ All Others $1,314,432.91  $              3,535.62 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-008T AZ All Others $1,130,840.57  $            22,497.56 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-009T AZ All Others $957,983.28  $            12,775.76 1

Grand Canyon NP Trail Bridge, Bright Angel Creek, RT 8210-010T AZ All Others $1,531,612.51  $              3,116.67 1

Grand Canyon NP Trail Bridge (Supai), Bright Angel Creek, RT 8210-011T AZ All Others $1,406,123.51  $            10,606.86 1

Grand Canyon NP B#1488 - Generator Building, NR Admin Area AZ Buildings $710,332.03  $              2,499.00 1

Grand Canyon NP B#1731 - Pumphouse Building, Desert View AZ Buildings $68,099.06  $                       -   1

Grand Canyon NP
South Rim Village Wastewater System AZ

Waste Water

Systems
$122,733,803.77  $     17,633,484.24 1

Grand Canyon NP South Rim Reclaim System AZ Water Systems $22,258,660.98  $       1,330,966.75 1

Grand Canyon NP
Desert View Wastewater System AZ

Waste Water

Systems
$7,231,962.56  $       1,366,663.71 1

Grand Canyon NP
North Rim Wastewater System AZ

Waste Water

Systems
$33,718,350.42  $       7,992,327.46 1

Grand Canyon NP
Phantom Ranch Wastewater System AZ

Waste Water

Systems
$3,086,983.25  $       3,433,530.08 1

Grand Canyon NP
Indian Garden Septic System AZ

Waste Water

Systems
$1,189,783.09  $          381,859.96 1

Grand Canyon NP
Yaki Point Holding Tank AZ

Waste Water

Systems
$129,498.59  $                668.86 1

Grand Canyon NP
South Entrance Septic System AZ

Waste Water

Systems
$177,201.53  $                       -   1

Grand Canyon NP Tuweep Water System AZ Water Systems $385,792.50  $            74,348.59 1

Grand Canyon NP
Tuweep Septic System AZ

Waste Water

Systems
$299,965.64  $              2,953.69 1

Grand Canyon NP Pumphouse Building, North Rim AZ Buildings $268,612.95  $                704.00 1

Grand Canyon NP
Service Road to Desert View Water Tank, Rt 498 - unpaved AZ Unpaved Roads $111,876.25  $            29,007.33 1

Grand Canyon NP
Service Road to Desert View Sewer Ponds , Rt. 499- unpaved AZ Unpaved Roads $148,953.86  $              4,866.29 1

Grand Canyon NP North Rim Emergency Generator System AZ All Others $4,930,679.62  $                       -   1

Grand Canyon NP LNG Fuel System, Operational Complex AZ All Others $4,735,259.25  $          250,002.00 1

Grand Canyon NP Telephone System AZ All Others $25,573,806.72  $                       -   1

Grand Canyon NP North Rim Electrical System AZ All Others $14,620,498.80  $                       -   1

Grand Canyon NP QH# - Budget Cabin #30, Bright Angel Point AZ Buildings $99,635.32  $                       -   1

Grand Canyon NP QH# - Budget Cabin #40, Bright Angel Point AZ Buildings $99,635.32  $                       -   1

Grand Canyon NP CONC - BH#507 - Bright Angel Lodge AZ Buildings $24,594,318.84  $                       -   1

Grand Canyon NP CONC - BH#508 - Bright Angel - Bucky O'Neil Lodge AZ Buildings $2,833,269.00  $              5,042.62 1

Grand Canyon NP CONC - BH#509 -Bright Angel - Powell Lodge AZ Buildings $3,361,915.69  $                679.78 1

Grand Canyon NP CONC - QH#510 -Bright Angel Rim Cabin- 6156-59 AZ Buildings $575,100.71  $                808.51 1

Grand Canyon NP CONC - QH#511 - Bright Angel Rim Cabin- 6154-55 AZ Buildings $351,146.58  $                       -   1

Grand Canyon NP CONC - QH#512 - Bright Angel Rim Cabin- 6150-53 AZ Buildings $786,548.13  $                922.90 1

Grand Canyon NP CONC - QH#513 - Bright Angel Rim Cabin- 6148-49 AZ Buildings $351,146.58  $                       -   1

Grand Canyon NP CONC - QH#514 - Bright Angel Rim Cabin- 6145-47 AZ Buildings $786,548.13  $                       -   1

Grand Canyon NP CONC - QH#519 - Bright Angel Rim Cabin- 6179-82 AZ Buildings $489,213.35  $                       -   1

Grand Canyon NP CONC - QH#516 - Bright Angel Historic Cabin - 6170-73 AZ Buildings $489,213.35  $                       -   1

Grand Canyon NP CONC - QH#517 - Bright Angel Rim Cabin - 6168-69 AZ Buildings $293,529.99  $              1,359.56 1

Grand Canyon NP CONC - QH#522 - Bright Angel Historic Cabin- 6174-77 AZ Buildings $489,213.35  $                       -   1

Grand Canyon NP CONC - QH#521 - Bright Angel Historic Cabin - 6185-87 AZ Buildings $489,213.35  $                       -   1

Grand Canyon NP CONC - QH#523 - Bright Angel Historic Cabin - 6164-67 AZ Buildings $445,728.45  $                       -   1

Grand Canyon NP CONC - QH#515 - Bright Angel Historic Cabin - 6160-63 AZ Buildings $565,313.83  $                       -   1

Grand Canyon NP CONC - QH#520 -Bright Angel Historic Cabin- 6183-84 AZ Buildings $260,400.19  $                       -   1

Grand Canyon NP CONC - BH#526 - Red Horse Cabin AZ Buildings $394,633.98  $                       -   1

Grand Canyon NP CONC - QH#527 - Bright Angel Historic Cabin- 6191-92 AZ Buildings $294,617.42  $                       -   1

Grand Canyon NP CONC - QH#528 - Bright Angel Historic Cabin- 6193 AZ Buildings $160,352.95  $                       -   1

Grand Canyon NP CONC - QH#529 - Bright Angel Historic Cabin - 6194-95 AZ Buildings $315,816.17  $                       -   1

Grand Canyon NP CONC - QH#530 - Bright Angel Historic Cabin - 6196-97 AZ Buildings $255,095.47  $                       -   1
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Grand Canyon NP CONC - QH#531 - Bright Angel Historic Cabin- 6198 AZ Buildings $180,464.26  $                       -   1

Grand Canyon NP CONC - BH#532 - Lookout Studio, 11 North Village Loop AZ Buildings $710,501.92  $                       -   1

Grand Canyon NP CONC - BH#542 - El Tovar Hotel, 1 El Tovar Rd. AZ Buildings $62,379,814.26  $       3,999,240.00 1

Grand Canyon NP CONC - BH#545 - Hopi House, 4 El Tovar Rd AZ Buildings $3,701,098.07  $                       -   1

Grand Canyon NP BH#546 - Visitor Contact Station (Verkamps Gift Shop/Residen AZ Buildings $1,731,617.87  $            31,449.44 1

Grand Canyon NP BH#559 - Comfort Station, Behind Verkamps AZ Buildings $104,946.46  $            15,108.00 1

Grand Canyon NP CONC - QH#581 - Maswik (6711-6714N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#582 - Maswik (6735-6738N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#583 - Maswik (6731 - 6734N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#584 - Maswik (6727 - 6730N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#585 - Maswik (6723 - 6726N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#586 - Maswik (6719 - 6722N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP CONC - QH#587 - Maswik (6715-6718N) AZ Buildings $578,358.06  $                       -   1

Grand Canyon NP PARTNER - B#2022 - GCA Bookstore, CVIP AZ Buildings $1,283,458.88  $              9,696.25 1

Grand Canyon NP CONC - B#1168 - Trading Post, DV, 909 Desert View Rd AZ Buildings $1,342,102.19  $                       -   1

Grand Canyon NP CONC - B#876 - Water Storage Tanks, Phantom Ranch AZ Buildings $126,712.96  $                       -   1

Grand Canyon NP CONC - BH#892 - Dining Hall, Phantom Ranch AZ Buildings $2,086,205.99  $                       -   1

Grand Canyon NP BH#907 - Watchtower, DV, 906 Desert View Rd AZ Buildings $2,897,809.50  $          210,650.00 1

Grand Canyon NP CONC - BH#863 - Hermits Rest Retail AZ Buildings $1,828,536.56  $              3,277.97 1

Grand Canyon NP B# - Water Shed, Tuweep AZ Buildings $9,550.68  $                398.58 1

Grand Canyon NP B# - Pretreatment (Headworks) Building, North Rim AZ Buildings $78,793.13  $            19,239.55 1

Grand Canyon NP CVIP to Headquarters Trail, paved AZ Trails $1,479,301.60  $                       -   1

Grand Canyon NP B#1153 - Emergency Services (EMS), North Rim AZ Buildings $4,588,680.73  $          347,445.60 1

Grand Canyon NP Radio System (RS) AZ All Others $12,028,269.75  $                       -   1

Grand Canyon NP B#1733 - Entrance Station A Booth, Desert View AZ Buildings $7,054.66  $                       -   1

Grand Canyon NP Market Plaza Road, RT 017 - paved AZ Paved Roads $1,789,867.86  $          781,986.06 1

Grand Canyon NP Fire Station Access Road, RT 488 - AZ Paved Roads $112,064.04  $            19,793.42 1

Grand Canyon NP B#1734 - Entrance Station B Booth, Desert View AZ Buildings $7,054.66  $                       -   1

Grand Canyon NP CONC - QH#518 - Bright Angel Cabin - 6178 AZ Buildings $150,501.80  $                       -   1

Grand Canyon NP CONC - QH#616 Maswik (115 - 117N) AZ Buildings $94,892.48  $                       -   1

Grand Canyon NP Visitor Center Parking Area RT 1054 - paved AZ Paved Roads $1,568,725.89  $       1,206,300.80 1

Grand Canyon NP Potable Water Distribution System AZ Water Systems $437,506,390.75  $    118,977,687.62 1

Grand Canyon NP
North Rim WWTP Septic System AZ

Waste Water

Systems
$1,120,218.31  $          515,993.86 1

Grant-Kohrs Ranch NHS Hayfield/Pasture MT All Others $1,936,375.66  $            89,290.52 1

Grant-Kohrs Ranch NHS Residential Landscape Areas MT All Others $83,304.88  $              9,653.84 1

Grant-Kohrs Ranch NHS HS-01 Ranch House MT Buildings $6,234,675.52  $            40,283.09 1

Grant-Kohrs Ranch NHS HS-02 Bunk House Row MT Buildings $1,178,903.01  $                       -   1

Grant-Kohrs Ranch NHS HS-05 Ice House MT Buildings $342,903.72  $            11,198.59 1

Grant-Kohrs Ranch NHS HS-07 Draft Horse Barn MT Buildings $1,165,872.66  $            35,018.42 1

Grant-Kohrs Ranch NHS HS-15 Thoroughbred Barn MT Buildings $3,257,585.39  $                       -   1

Grant-Kohrs Ranch NHS Ranch Complex MT All Others $185,839,663.92  $          125,663.50 1

Great Sand Dunes NP&Pres Unleaded/ Diesel Fuel Station CO All Others $172,771.43  $            41,709.37 1

Great Sand Dunes NP&Pres Park Radio System CO All Others $494,596.08  $                       -   1

Great Sand Dunes NP&Pres Park Telephone System CO All Others $515,801.00  $                       -   1

Great Sand Dunes NP&Pres B-2 Headquarters CO Buildings $972,030.11  $          131,441.80 1

Great Sand Dunes NP&Pres Dunes Parking Lot/ Rte 900 CO Paved Roads $970,908.03  $          124,100.82 1

Great Sand Dunes NP&Pres
Primary Visitor Use Area Wastewater System CO

Waste Water

Systems
$396,701.79  $                       -   1

Great Sand Dunes NP&Pres Visitor Center CO Buildings $8,057,599.47  $          193,243.93 1

Great Sand Dunes NP&Pres Visitor Center Parking Lot/902 CO Paved Roads $405,941.89  $            70,478.37 1

Great Sand Dunes NP&Pres HQ Water System, PWSID #202300 CO Water Systems $2,590,357.69  $          716,465.11 1

Great Sand Dunes NP&Pres Park Entrance Road/Rte  0010 CO Paved Roads $8,074,719.92  $       2,359,225.04 1

Great Sand Dunes NP&Pres Picnic Area Access Road, Rte 200 CO Paved Roads $938,616.23  $          284,426.17 1

Great Sand Dunes NP&Pres Building 1 Fee Collection CO Buildings $167,780.02  $                       -   1

Great Sand Dunes NP&Pres Campground Water System, PWSID# 202350 CO Water Systems $1,423,472.62  $          236,855.20 1

Great Sand Dunes NP&Pres
Visitor Center Septic System CO

Waste Water

Systems
$127,907.07  $                       -   1

Grand Teton NP R - NORTH PARK ROAD RT-013 WY Paved Roads $33,808,615.14  $     11,405,931.92 1

Grand Teton NP R - U.S. Highway 26/89/191 RT-010 WY Paved Roads $45,367,941.65  $     11,714,418.23 1

Grand Teton NP R - TETON Park Road (Inside Road) RT-011 WY Paved Roads $33,808,615.14  $       9,635,260.50 1

Grand Teton NP T - (HS)CASCADE CANYON TRAIL WY Trails $11,630,254.28  $       2,957,365.49 1

Grand Teton NP T - (HS) JL-001.D Jackson Lake Lodge CHRISTIAN POND LOOP WY Trails $1,391,850.72  $          682,844.35 1

Grand Teton NP T - (HS)COLTER BAY TRAILS WY Trails $5,144,620.27  $          569,479.79 1

Grand Teton NP T - (HS) JENNY LAKE TRAIL WY Trails $5,064,400.76  $       4,290,422.25 1

Grand Teton NP T - (HS) STRING LAKE LOOP TRAIL WY Trails $1,517,666.09  $          501,035.19 1

Grand Teton NP B252 PC/JXLL Well House #1 WY Buildings $30,871.57  $                496.60 1

Grand Teton NP Q - Q1210 KELLY Johnson House WY Housing $345,237.74  $            11,156.90 1

Grand Teton NP JLL-003 Corrals WY All Others $148,328.08  $              1,684.98 1

Grand Teton NP JLL-004 Corrals Office/Bunk House/Tack Room WY Buildings $49,539.56  $                       -   1

Grand Teton NP JNY-002 Corrals WY All Others $74,164.04  $              5,670.00 1

Grand Teton NP CBV-016 Corrals WY All Others $420,262.89  $                510.00 1

Grand Teton NP B - B1070 Laurance S Rockefeller Preservation Center WY Buildings $5,756,066.34  $            22,021.04 1

Grand Teton NP R - LSR Entrance Road, Paved WY Paved Roads $370,458.88  $          405,009.65 1

Grand Teton NP
R - LSR Loop Parking Lot, Rte-1009, Unpaved WY Unpaved Roads $49,113.87  $                       -   1

Grand Teton NP T - LSR Preserve Trail Network WY Trails $2,823,794.51  $          277,521.19 1

Grand Teton NP Q - Qtrs 820 BC (JY Reds Cabin) WY Housing $209,390.63  $                141.46 1

Grand Teton NP Q - Qtrs 821 (JY Manager Cabin) BC WY Housing $257,841.16  $                251.29 1

Grand Teton NP Q - Qtrs 828 BC (JY Fish Pond) WY Housing $212,035.19  $                634.73 1

Grand Teton NP R - Craig Thomas DVC Parking Area, Rt-1007ZZ WY Paved Roads $1,290,019.22  $            95,084.60 1

Grand Teton NP B - B0141 Craig Thomas Discovery & Visitor Center MOOSE WY Buildings $21,752,756.32  $          123,374.41 1

Grand Teton NP R - JXL Concession Cottage Area North Rte-0258ZZ WY Paved Roads $2,527,596.47  $          160,611.90 1

Grand Teton NP R - JXL Concessions Cottage Area South Rte-0259ZZ WY Paved Roads $885,463.73  $          141,697.43 1

Grand Teton NP
MOOSE WASTEWATER SYSTEMS WY

Waste Water

Systems
$5,927,478.46  $       6,395,819.55 1

Grand Teton NP R - JXL Lodge Parking, Rte-1011 WY Paved Roads $1,357,048.12  $                       -   1

Grand Teton NP Q - Q1454 BEAVER CREEK 4-Plex WY Housing $758,336.16  $              1,145.27 1

Grand Teton NP Q - Q1455 BEAVER CREEK 4-Plex WY Housing $758,336.16  $                549.26 1

Grand Teton NP Q - Q0194 MOOSE 4-PLEX WY Housing $758,336.16  $              1,145.27 1

Grand Teton NP Q - Q0195 MOOSE 4-PLEX WY Housing $758,336.16  $                189.51 1

Grand Teton NP Q - Q0196 MOOSE 4-PLEX WY Housing $758,336.16  $                189.51 1

Grand Teton NP Q - Q0197 MOOSE 4-PLEX WY Housing $758,336.16  $                189.51 1

Grand Teton NP Q - Q0198 MOOSE 4-PLEX WY Housing $758,336.16  $                189.51 1

Grand Teton NP Q - Q0199 MOOSE 4-PLEX WY Housing $758,336.16  $              1,391.71 1

Grand Teton NP Q - Q0200 MOOSE 4-PLEX WY Housing $758,336.16  $                189.51 1

Grand Teton NP MOOSE/BEAVER CREEK WATER SYSTEMS WY Water Systems $10,451,239.36  $       2,739,784.12 1

Grand Teton NP B0218 Colter Bay Visitor Center/Office Building/Museum WY Buildings $4,804,215.89  $       2,511,653.14 1

Grand Teton NP
SIGNAL MOUNTAIN WASTE WATER SYSTEM WY

Waste Water

Systems
$3,708,267.24  $          377,838.59 1

Grand Teton NP SIGNAL MOUNTAIN WATER SYSTEM WY Water Systems $7,011,908.11  $          256,162.32 1

Grand Teton NP IM - CBVC Interpretive Media WY All Others $4,988,853.86  $          734,690.00 1

Grand Teton NP IM-CTDVC Interpretive Media WY All Others $2,647,427.77  $            20,976.96 1

Grand Teton NP T - (HS) LUPINE MEADOWS WY Trails $602,548.28  $            97,091.18 1

Grand Teton NP T - (HS)TAGGART LAKE LOOP WY Trails $1,016,746.92  $            33,230.35 1

Grand Teton NP Q00245 - Quarters 245 Four Plex CB WY Housing $367,743.82  $            28,316.46 1

Grand Teton NP B - B142 Park Headquarters Facility - Moose WY Buildings $17,484,911.80  $       1,181,647.24 1

Grand Teton NP
MORAN WASTE WATER SYSTEMS WY

Waste Water

Systems
$274,324.37  $            86,623.61 1

Grand Teton NP MORAN WATER SYSTEMS WY Water Systems $2,851,455.28  $       1,210,042.37 1

Grand Teton NP Q01411 - Quarters 1411 Duplex BC WY Housing $340,977.29  $            13,972.00 1

Grand Teton NP R- Cottonwood Creek Bridge (West Side Rd.) RT 001P WY Paved Roads $1,582,467.27  $                       -   1

Grand Teton NP Q01408 - Quarters 1408  Duplex BC WY Housing $340,977.29  $              4,848.93 1

Grand Teton NP Q01436 - Quarters 1436 BC WY Housing $111,929.11  $                231.65 1

Grand Teton NP
CB WASTE WATER SYSTEMS WY

Waste Water

Systems
$11,004,385.53  $       7,243,444.99 1

Grand Teton NP R - South JENNY VC Parking Lots RT 929 WY Paved Roads $572,270.48  $            91,136.75 1

Grand Teton NP R - Gros Ventre River Bridge, RT 002P WY Paved Roads $4,581,816.12  $       1,343,952.00 1

Grand Teton NP R - Gros Ventre Overflow Bridge, RT 008P WY Paved Roads $1,147,174.10  $            74,358.00 1

Grand Teton NP R - Buffalo River Bridge, RT 004P WY Paved Roads $4,228,894.28  $          309,825.00 1

Grand Teton NP R - Snake River Bridge - Moose, RT 005P WY Paved Roads $10,191,977.61  $       1,383,885.00 1

Grand Teton NP R - COTTONWOOD Creek Bridge  (At Taggart), RT 014P WY Paved Roads $278,743.40  $                       -   1

Grand Teton NP R - Pacific Creek Bridge, RT 009P WY Paved Roads $1,509,458.22  $          740,880.00 1

Grand Teton NP R - Spread Creek Bridge, RT 003P WY Paved Roads $2,770,072.84  $          365,904.00 1

Grand Teton NP R - Pilgrim Creek Bridge, RT 007P WY Paved Roads $5,570,284.80  $            48,195.00 1

Grand Teton NP CB WATER SYSTEMS WY Water Systems $18,865,671.50  $       5,181,122.54 1

Grand Teton NP
TSS WASTE Water System WY

Waste Water

Systems
$734,552.58  $          118,727.49 1

Grand Teton NP TSS WATER System WY Water Systems $1,459,192.70  $                       -   1

Grand Teton NP B - (HS)0973 MURIE Ranch Residence WY Buildings $480,739.91  $          338,345.34 1

Grand Teton NP TRIANGLE X - Water System WY Water Systems $3,142,974.41  $          506,615.21 1

Grand Teton NP Q01302 - Qtrs 1302 CB WY Housing $195,301.19  $                529.62 1

Grand Teton NP Q - Qtrs 1121 NICHOL Springs WY Housing $420,457.63  $              9,879.32 1

Grand Teton NP
BC WASTE WATER System WY

Waste Water

Systems
$1,077,220.60  $            60,548.72 1

Grand Teton NP JXL WATER SYSTEM WY Water Systems $10,519,776.05  $       2,025,879.22 1

Grand Teton NP
JXL WASTE WATER SYSTEM WY

Waste Water

Systems
$5,195,503.56  $       2,558,916.34 1

Grand Teton NP Q00262 - Quarters 262 duplex  CB WY Housing $359,005.61  $            22,950.37 1

Grand Teton NP Q00263 - Quarters 263 CB WY Housing $250,259.14  $              2,922.21 1

Grand Teton NP B-(HS)40 JENNY Lake Campground Comfort Station WY Buildings $250,786.66  $          227,820.94 1

Grand Teton NP R - JENNY LAKE Ranger Station/RV Overflow Parking RT 930 WY Paved Roads $1,278,055.50  $          119,239.94 1

Grand Teton NP Q00210 - Quarters 210 MORAN WY Housing $294,130.96  $              1,245.01 1

Grand Teton NP Q00355 - Quarters 355 MORAN WY Housing $244,354.34  $                       -   1
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Grand Teton NP Qtr 1443 4-Plex CB WY Housing $384,621.95  $            23,561.81 1

Grand Teton NP JNY-001 Main Lodge Building   (JE-01 Main Lodge) WY Buildings $2,329,181.32  $            79,478.38 1

Grand Teton NP JLL-001 Main Lodge Building (JL-1 Main Lodge) WY Buildings $30,169,945.19  $       1,925,896.01 1

Grand Teton NP Q - Q1445 Duplex NER (1450) WY Housing $198,172.37  $              5,724.75 1

Grand Teton NP SM-1 Signal Mountain Restaurant Building/Gift Shop WY Buildings $4,427,105.13  $                       -   1

Grand Teton NP B1453 North District Ranger Administration Office #3 CB WY Buildings $668,784.01  $          257,972.65 1

Grand Teton NP SM-5 Registration Building WY Buildings $3,233,258.52  $                       -   1

Grand Teton NP Q00264 - Quarters 264 CB WY Housing $250,259.14  $              2,283.43 1

Grand Teton NP Q - Q0188 Duplex Moose WY Housing $315,317.33  $              1,146.81 1

Grand Teton NP
Triangle X Ranch Waste Water WY

Waste Water

Systems
$864,860.23  $            94,388.98 1

Grand Teton NP Colter Bay Central Liquid Petroleum WY All Others $53,952.29  $                       -   1

Grand Teton NP Q00265 - Quarters 265 CB WY Housing $250,259.14  $              3,671.81 1

Grand Teton NP GRTE Radio System WY All Others $558,400.55  $            17,962.00 1

Grand Teton NP JNS-501 Comfort Station (B(HS)39 JLCG Comfort Station) WY Buildings $421,735.92  $              4,694.00 1

Grand Teton NP Q01109 - Quarters 1109 CB WY Housing $156,745.79  $                263.02 1

Grand Teton NP Q01111 - Quarters 1111 CB WY Housing $156,745.79  $                       -   1

Grand Teton NP Q01126 - Quarters 1126 CB WY Housing $388,099.74  $              1,727.77 1

Grand Teton NP Q01413 - Quarters 1413 CB WY Housing $250,524.34  $            51,507.31 1

Grand Teton NP Q01412 - Quarters 1412 CB WY Housing $250,524.34  $            46,179.00 1

Grand Teton NP Q01414 - Quarters 1414 CB WY Housing $250,524.34  $            46,179.00 1

Grand Teton NP Q01415 - Quarters 1415 CB WY Housing $250,524.34  $            55,709.64 1

Grand Teton NP Q01423 - Quarters 1423 CB WY Housing $305,489.77  $              9,278.41 1

Grand Teton NP Q01424 - Quarters 1424 CB WY Housing $305,489.77  $            14,153.69 1

Grand Teton NP Q01425 - Quarters 1425 CB WY Housing $305,489.77  $              3,975.90 1

Grand Teton NP Q01426 - Quarters 1426 CB WY Housing $305,489.77  $            21,023.86 1

Grand Teton NP Q01427 - Quarters 1427 CB WY Housing $305,489.77  $              1,687.38 1

Grand Teton NP Colter Bay Gas Fueling System WY All Others $229,476.52  $                       -   1

Grand Teton NP Moose Gas Fueling System WY All Others $229,476.52  $            85,615.00 1

Guadalupe Mountains NP
Wastewater System Pine Springs Comfort Station TX

Waste Water

Systems
$159,729.03  $                       -   1

Guadalupe Mountains NP Building 104 Visitor Center/ Headquarters TX Buildings $4,134,846.22  $            63,817.99 1

Guadalupe Mountains NP Building 200 Frijole Ranch House TX Buildings $584,026.60  $            12,508.59 1

Guadalupe Mountains NP Water System Pine Springs Main TX Water Systems $7,554,048.13  $          339,752.37 1

Guadalupe Mountains NP
Wastewater System Pine Springs Main TX

Waste Water

Systems
$2,173,303.83  $          249,471.21 1

Guadalupe Mountains NP DC  Water System TX Water Systems $1,886,170.76  $                       -   1

Guadalupe Mountains NP Building 141 McKittrick Contact/Comfort Station TX Buildings $1,082,686.55  $            18,918.43 1

Guadalupe Mountains NP Building 341 Ship On The Desert TX Buildings $707,856.84  $            40,798.83 1

Guadalupe Mountains NP Building 343 Servant's Quarters TX Buildings $129,269.13  $                375.74 1

Guadalupe Mountains NP Building 281 Williams Ranch House TX Buildings $615,535.87  $                       -   1

Guadalupe Mountains NP Interpretive Media TX All Others $293,090.61  $            12,647.37 1

Hovenweep NM HVVC - Visitor Center UT Buildings $2,571,125.09  $          289,706.10 1

Hovenweep NM HVMA - Pump House UT Buildings $83,639.11  $            70,138.72 1

Hovenweep NM 
HVMA - Housing Septic System UT 

Waste Water

Systems
$635,351.62  $            10,937.35 1

Hovenweep NM HVRD - RTE0900 - Visitor Center Parking Lot (P) UT Paved Roads $438,491.49  $            52,461.34 1

Hovenweep NM 
HVVC - Visitor Center Septic System UT 

Waste Water

Systems
$384,485.51  $            81,610.30 1

Hovenweep NM HVQT - H-7 (S) UT Housing $735,511.58  $            17,673.50 1

Hovenweep NM HVRD - RTE0010 - Entrance Road (P) UT Paved Roads $1,159,535.74  $          434,100.22 1

Hovenweep NM HVMA - Water System (Public Health #19014) UT Water Systems $1,680,535.36  $          882,335.25 1

Hovenweep NM HVAS -42SA1901- Hovenweep House UT All Others $62,723.06  $              8,124.99 1

Hovenweep NM HVAS -42SA1911- Unit House UT All Others $25,089.23  $              8,124.99 1

Hovenweep NM HVAS -42SA1912- Twin Towers UT All Others $930,505.84  $            10,937.50 1

Hovenweep NM HVAS -42SA1912- Eroded Boulder House UT All Others $47,992.21  $            10,937.50 1

Hovenweep NM HVAS -42SA1912- Rimrock House UT All Others $18,816.93  $            10,937.50 1

Hovenweep NM HVAS -42SA1914- Stronghold House UT All Others $56,450.76  $            10,937.50 1

Hovenweep NM HVAS -42SA1901- Square Tower UT All Others $73,322.73  $              8,124.99 1

Hubbell Trading Post NHS NH Well (Domestic Water Distribution) AZ Water Systems $1,525,556.37  $                       -   1

Hubbell Trading Post NHS NH Entrance Rd Bridge Structure # 7420-001P AZ Paved Roads $779,343.45  $            42,099.75 1

Hubbell Trading Post NHS HD Trading Post HB01 AZ Buildings $2,465,662.30  $                       -   1

Hubbell Trading Post NHS HD Hubbell Home HB02 AZ Buildings $2,648,920.99  $                       -   1

Hubbell Trading Post NHS HD Stone Hogan HB06 AZ Buildings $155,535.08  $            11,798.52 1

Hubbell Trading Post NHS HD Administration Office HB09 AZ Buildings $539,125.15  $                       -   1

Hubbell Trading Post NHS HD Visitor Center HB12 AZ Buildings $1,216,171.27  $            55,783.74 1

Hubbell Trading Post NHS NH Paved Entrance Road RT-0010 AZ Paved Roads $184,986.44  $          108,173.06 1

Hubbell Trading Post NHS
Trading Post Parking RT-901 AZ Unpaved Roads $356,617.35  $                       -   1

John D Rockefeller Jr Memorial Parkway R - JDR Parkway Road(cont. of RT013) WY Paved Roads $10,706,061.46  $       4,915,524.33 1

John D Rockefeller Jr Memorial Parkway B - B0030 FLAGG Ranch Repeater Building WY Buildings $21,438.59  $              2,611.91 1

John D Rockefeller Jr Memorial Parkway B - B0026 Main FLAGG Ranch Lift Station WY Buildings $68,603.50  $              1,073.97 1

John D Rockefeller Jr Memorial Parkway B - B0025 Flagg Ranch Well House WY Buildings $30,871.57  $                615.50 1

John D Rockefeller Jr Memorial Parkway R- Christian Creek Bridge, RT 006P WY Paved Roads $8,831,536.20  $          111,537.00 1

John D Rockefeller Jr Memorial Parkway R- Snake River Bridge, (JDR Pkwy), RT 010P WY Paved Roads $2,690,983.02  $            27,540.00 1

John D Rockefeller Jr Memorial Parkway 
FLAGG Ranch WASTE Water System WY 

Waste Water

Systems
$4,058,848.02  $       1,807,470.39 1

John D Rockefeller Jr Memorial Parkway FLAGG Ranch WATER System WY Water Systems $4,599,045.50  $       1,900,802.95 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Waterfront Comfort Station #1 TX Buildings $20,434.02  $                890.81 1

Lake Meredith NRA & Alibates Flint Quarry NM FF - Parking Lot Comfort Station TX Buildings $20,434.02  $                890.81 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Boat Ramp Access Trail TX Trails $21,170.45  $              7,506.97 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Boat Ramp TX All Others $2,400,743.77  $          290,941.96 1

Lake Meredith NRA & Alibates Flint Quarry NM 
SY - Waste Water System TX 

Waste Water

Systems
$815,458.54  $                       -   1

Lake Meredith NRA & Alibates Flint Quarry NM 
SY Comfort Station Lift Station TX 

Waste Water

Systems
$11,839.17  $                       -   1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Water System TX Water Systems $2,403,809.86  $            64,341.03 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Paved Road (Rt. 010) TX Paved Roads $2,192,667.05  $          691,534.38 1

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Road RT-100 TX Paved Roads $2,061,978.28  $          802,939.62 1

Lake Meredith NRA & Alibates Flint Quarry NM SC Paved Road RT- 0203 TX Paved Roads $3,506,608.09  $          269,331.26 1

Lake Meredith NRA & Alibates Flint Quarry NM SC Paved Road RT-221 TX Paved Roads $798,653.56  $          245,712.00 1

Lake Meredith NRA & Alibates Flint Quarry NM FF Parking Lot  RT-904 TX Paved Roads $653,183.08  $            96,728.67 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Upper Parking Lot (Rt. 912) TX Paved Roads $1,558,140.37  $          230,788.59 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Lower Parking Lot (Rt. 913) TX Paved Roads $222,163.54  $          602,555.46 1

Lake Meredith NRA & Alibates Flint Quarry NM SY - Comfort Station Parking Lot (Rt. 914) TX Paved Roads $74,043.38  $            10,940.28 1

Lake Meredith NRA & Alibates Flint Quarry NM SC Parking Lot 918A TX Paved Roads $98,903.98  $            19,576.00 1

Little Bighorn Battlefield NM Custer Battlefield Landscape MT All Others $1,401,909.59  $            57,142.39 1

Little Bighorn Battlefield NM Reno-Benteen Battlefield Landscape MT All Others $2,683,905.96  $          217,273.30 1

Little Bighorn Battlefield NM Fort C. F. Smith Memorial MT All Others $36,184.80  $                       -   1

Little Bighorn Battlefield NM National Cemetery Landscape MT All Others $6,745,694.06  $       1,044,404.55 1

Little Bighorn Battlefield NM Superintendent Lodge MT Buildings $2,861,950.57  $          682,064.58 1

Little Bighorn Battlefield NM 7th Cavalry Monument MT All Others $408,018.46  $            34,105.00 1

Little Bighorn Battlefield NM Reno-Benteen Monument MT All Others $684,196.20  $          243,541.41 1

Little Bighorn Battlefield NM Indian Memorial MT All Others $4,023,031.03  $            18,500.00 1

Little Bighorn Battlefield NM Water System MT Water Systems $3,247,531.93  $       1,093,204.22 1

Lyndon B Johnson NHP TWH Electrical (Generator) System TX All Others $214,652.19  $                       -   1

Lyndon B Johnson NHP Radio Antenna on Water Tower (JC) TX All Others $18,115.67  $                       -   1

Lyndon B Johnson NHP LBJ Boyhood Home, HB-001, LCS 000876 TX Buildings $1,324,089.53  $          143,916.45 1

Lyndon B Johnson NHP LBJ Boyhood Home Barn, HB-002, LCS  005708 TX Buildings $135,318.87  $            66,068.48 1

Lyndon B Johnson NHP Johnson Log Cabin, (Settlement Cabin) HB-007, LCS 005713 TX Buildings $639,639.80  $            60,745.93 1

Lyndon B Johnson NHP Withers and Spaulding Building, HB-043, LCS 000879 TX Buildings $1,229,343.98  $          152,405.59 1

Lyndon B Johnson NHP Birthplace, HB-016, LCS 000877 TX Buildings $1,546,381.93  $            25,941.06 1

Lyndon B Johnson NHP Junction School, HB-021, LCS 000882 TX Buildings $891,805.49  $              7,854.73 1

Lyndon B Johnson NHP Johnson Dam & Low Water Crossing HB-050 TX All Others $907,924.95  $          275,496.80 1

Lyndon B Johnson NHP Airplane Hangar, HB-023, LCS 005721 TX Buildings $1,965,248.86  $          625,323.19 1

Lyndon B Johnson NHP Klein's Maintenance Shop, HB-024, LCS 5722 TX Buildings $662,955.83  $            38,951.90 1

Lyndon B Johnson NHP Secret Service Command Post, HB-025, LCS 5723 TX Buildings $445,463.43  $          154,956.25 1

Lyndon B Johnson NHP Lyndon B. Johnson Memorial Hospital (VC/HQ Bldg), HB-100, LC TX Buildings $9,615,642.49  $          429,614.82 1

Lyndon B Johnson NHP 
JC VIP Site Septic System TX 

Waste Water

Systems
$50,206.28  $                       -   1

Lyndon B Johnson NHP Old Martin Barn, HB-026, LCS 5724 TX Buildings $333,011.28  $            58,364.10 1

Lyndon B Johnson NHP Texas White House, HB-027, LCS 005725 TX Buildings $3,603,807.00  $          226,263.84 1

Lyndon B Johnson NHP Cabana and Indoor Swimming Pool Building, HB-030A,B, LCS 258 TX Buildings $499,702.96  $            12,087.24 1

Lyndon B Johnson NHP Military Aides' Trailer, HB-036, LCS 005725 (West Facing Han TX Buildings $170,151.42  $              2,531.25 1

Lyndon B Johnson NHP Communications Center Trailer, HB-037, LCS 5735(North Facing TX Buildings $136,121.13  $              2,025.21 1

Lyndon B Johnson NHP Show Barn, HB-053, LCS 065500 TX Buildings $1,721,392.87  $            72,767.25 1

Lyndon B Johnson NHP Malechek House, HB-075, LCS 65515 TX Buildings $220,299.47  $                       -   1

Lyndon B Johnson NHP Cedar Guest House HB-083 Temp Housing LCS 065521 TX Housing $160,201.71  $            18,597.90 1

Lyndon B Johnson NHP VC/HQ Landscape TX All Others $615,563.02  $                       -   1

Lyndon B Johnson NHP Boyhood Home Landscape TX All Others $185,685.60  $                961.61 1

Lyndon B Johnson NHP Martin Well Water system TX Water Systems $3,621,291.43  $          168,921.84 1

Lyndon B Johnson NHP Birthplace Well TX Water Systems $158,267.20  $                       -   1

Lyndon B Johnson NHP Texas White House North Well Water System TX Water Systems $146,478.12  $                       -   1

Lyndon B Johnson NHP Cedar Guest House Well TX Water Systems $161,547.40  $                       -   1

Lyndon B Johnson NHP Birthplace Public Well TX Water Systems $183,824.42  $                       -   1

Lyndon B Johnson NHP White Stucco Pump House HB-028 TX Buildings $57,379.76  $            47,684.10 1

Lyndon B Johnson NHP Junction School Landscape TX All Others $49,171.10  $                       -   1

Lyndon B Johnson NHP Birthplace Landscape TX All Others $363,792.20  $              5,935.04 1

Lyndon B Johnson NHP Cemetery Landscape TX All Others $312,402.85  $          140,419.99 1

Lyndon B Johnson NHP Water Well Pump House, (SW Corner of TWH Yard), HB-031 TX Buildings $6,885.57  $                       -   1

Lyndon B Johnson NHP Radio System TX All Others $637,606.83  $                       -   1

Lyndon B Johnson NHP James Davis Road, RT 010, Paved TX Paved Roads $114,775.70  $            24,286.22 1

Lyndon B Johnson NHP South Entrance Connector Road, RT 0201, Paved TX Paved Roads $71,734.81  $                       -   1

Lyndon B Johnson NHP Main South Entrance Connector Road, RT 0414, Paved TX Paved Roads $186,510.51  $          177,122.73 1
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Lyndon B Johnson NHP JC VC/HQ Electrical (Generator) System TX All Others $148,899.70  $                       -   1

Lyndon B Johnson NHP JC VC/HQ Phone System TX All Others $599,984.47  $                       -   1

Lyndon B Johnson NHP Ranch Phone System TX All Others $290,238.89  $                       -   1

Lyndon B Johnson NHP JC IT System TX All Others $356,755.74  $                       -   1

Lyndon B Johnson NHP Ranch IT System TX All Others $315,720.52  $                       -   1

Lyndon B Johnson NHP Ranch Wireless IT System TX All Others $96,805.60  $                       -   1

Lyndon B Johnson NHP Historic Oak Grove Landscape TX All Others $522,581.58  $              1,860.27 1

Lyndon B Johnson NHP Texas White House Landscape (Includes outdoor pool) TX All Others $1,241,662.71  $          249,037.26 1

Lyndon B Johnson NHP Jetstar Shelter TX Buildings $176,627.77  $                       -   1

Lyndon B Johnson NHP Jetstar Aircraft TX All Others $3,778,309.76  $                       -   1

Lyndon B Johnson NHP Park Road 49, RT 0400, Paved TX Paved Roads $1,563,818.91  $          267,094.33 1

Lyndon B Johnson NHP Bailey Road, RT 0401, Paved TX Paved Roads $2,826,351.60  $          342,405.06 1

Lyndon B Johnson NHP Texas White House Road, RT 0405, Paved TX Paved Roads $286,939.25  $            13,545.44 1

Lyndon B Johnson NHP Visitor Center Parking, RT 0900, Paved TX Paved Roads $404,788.14  $            36,594.56 1

Lyndon B Johnson NHP Cemetery Parking, RT 0905, Paved TX Paved Roads $91,999.87  $            10,029.47 1

Lyndon B Johnson NHP Texas White House Parking, RT 0906, Paved TX Paved Roads $1,016,241.45  $          987,659.12 1

Lyndon B Johnson NHP Malechek Road, RT 0402, Paved TX Paved Roads $1,434,696.24  $          194,508.41 1

Lyndon B Johnson NHP Show Barn Road, RT 0406, Paved TX Paved Roads $200,857.47  $            11,125.30 1

Lyndon B Johnson NHP North Airplane Hangar B-088 TX Buildings $387,887.19  $                       -   1

Lyndon B Johnson NHP Barn/Restroom B-020 (Birthplace) TX Buildings $198,960.99  $            36,711.28 1

Lyndon B Johnson NHP Boyhood Home Trail, TR-02 TX Trails $12,732.73  $                       -   1

Lyndon B Johnson NHP Birthplace Home Trail TR-03 TX Trails $40,744.73  $                       -   1

Lyndon B Johnson NHP Comm./Switchboard Building HB-035 LCS 005733(Between Militar TX Buildings $103,283.57  $              3,416.85 1

Lyndon B Johnson NHP LBJ Boyhood Home Smokehouse/Shed, HB-003 LCS 005709 TX Buildings $31,558.87  $                       -   1

Lyndon B Johnson NHP Johnson Log Cabin Smokehouse, HB-008 LCS 005714 TX Buildings $103,792.36  $              2,011.11 1

Lyndon B Johnson NHP Johnson Log Cabin Privy, HB-009 LCS 005715 TX Buildings $12,848.41  $              6,320.26 1

Lyndon B Johnson NHP N.T. Stubbs Well House (Cooler House), HB-012 LCS 005717 TX Buildings $95,710.17  $                       -   1

Lyndon B Johnson NHP East Guard Shack & Gate, HB-038, LCS 234744 TX Buildings $11,888.41  $                       -   1

Lyndon B Johnson NHP South Guard Shack & Gate, HB-087, LCS 233626 TX Buildings $16,322.27  $                       -   1

Lyndon B Johnson NHP
TWH Septic System TX

Waste Water

Systems
$50,002.94  $                       -   1

Lyndon B Johnson NHP Communications Tower HB-058       LCS-065505 TX All Others $103,619.20  $            47,263.17 1

Lyndon B Johnson NHP
Ranch VIP Septic System TX

Waste Water

Systems
$63,534.24  $                       -   1

Lyndon B Johnson NHP Show Barn Pens & Corrals HB-055 TX All Others $188,550.84  $            15,960.60 1

Lyndon B Johnson NHP
Septic at Barn/Restroom TX

Waste Water

Systems
$27,203.08  $                       -   1

Lyndon B Johnson NHP
Septic at  Secret Service Command Post HB-025 TX

Waste Water

Systems
$14,278.10  $                       -   1

Lyndon B Johnson NHP
Septic at Airplane Hangar TX

Waste Water

Systems
$50,206.28  $            16,024.10 1

Lyndon B Johnson NHP
Septic at Klein s Shop TX

Waste Water

Systems
$20,539.10  $              9,676.24 1

Lyndon B Johnson NHP
Septic at Show Barn TX

Waste Water

Systems
$15,631.23  $                       -   1

Mesa Verde NP *(FV) Wastewater Treatment Plant # 183 CO Buildings $437,368.74  $                       -   1

Mesa Verde NP (EA) Visitor & Research Center (VRC) # 244 CO Buildings $11,041,144.10  $            43,396.72 1

Mesa Verde NP (EA) VRC Landscape CO All Others $381,026.26  $            35,744.42 1

Mesa Verde NP (MEVE) IT System CO All Others $1,196,430.41  $          136,792.24 1

Mesa Verde NP (WS) 50,000 Raw Water Surge Tanks/Equalization System CO Water Systems $1,828,233.26  $            27,817.00 1

Mesa Verde NP
(EA) VRC Wastewater Treatment System CO

Waste Water

Systems
$1,004,115.93  $                       -   1

Mesa Verde NP (WS) VRC Fresh Water Distribution System CO Water Systems $185,377.04  $                       -   1

Mesa Verde NP (WS) VRC Fire Water Distribution System CO Water Systems $1,302,277.68  $                       -   1

Mesa Verde NP *(EA) Water Treatment Plant # 191 CO Buildings $1,321,039.44  $            59,435.79 1

Mesa Verde NP (MF) Morefield Amphitheater # 130 CO All Others $5,678,920.80  $          129,758.69 1

Mesa Verde NP (p) (HQ) Headquarters Area Road (MEVE-0209) CO Paved Roads $2,730,503.33  $          209,537.15 1

Mesa Verde NP (HQ) Quarters # 1 (Supt) CO Housing $652,245.37  $          163,423.96 1

Mesa Verde NP (HQ) Quarters # 2 (South End) CO Housing $421,825.51  $          158,272.78 1

Mesa Verde NP (HQ) Quarters # 3 (SE End) CO Housing $423,306.61  $          172,087.51 1

Mesa Verde NP (HQ) Quarters # 4 (SW End) CO Housing $420,319.70  $          176,185.63 1

Mesa Verde NP (HQ) Quarters # 5 (NE End) - NOT HOUSING CO Buildings $577,305.08  $          496,965.54 1

Mesa Verde NP (HQ) Quarters # 6 (NW End) CO Housing $494,124.87  $          493,890.22 1

Mesa Verde NP (HQ) Quarters # 7 (NW End) CO Housing $797,464.13  $          194,177.55 1

Mesa Verde NP (HQ) Quarters # 8 (Water Tower) CO Housing $273,117.68  $          110,457.93 1

Mesa Verde NP *(HQ) Chapin Mesa Museum # 13 CO Buildings $7,055,477.43  $          426,631.23 1

Mesa Verde NP *(HQ) Comfort Station # 211 CO Buildings $345,696.08  $            92,782.38 1

Mesa Verde NP
(HQ) Chapin Mesa Wastewater System CO

Waste Water

Systems
$5,851,785.88  $          574,127.22 1

Mesa Verde NP (FFW) Spruce Tree House (5MV640) CO All Others $3,048,999.25  $       1,840,523.20 1

Mesa Verde NP *(CC) Office Barracks # 4 Bldg. # 196 CO Buildings $619,851.56  $            32,060.08 1

Mesa Verde NP (p) (RL) Mesa Top Road (MEVE-0101) CO Paved Roads $7,547,664.34  $       2,738,657.76 1

Mesa Verde NP (FFE) Balcony House (5MV615) CO All Others $1,691,070.64  $            77,023.60 1

Mesa Verde NP +(RL) Balcony House Trail CO Trails $1,585,410.38  $          233,052.35 1

Mesa Verde NP (FFC) Cliff Palace (5MV625) CO All Others $4,383,238.14  $          362,086.00 1

Mesa Verde NP +(RL) Cliff Palace Trail CO Trails $1,593,928.81  $          133,950.36 1

Mesa Verde NP +(HQ) Spruce Tree House Trail CO Trails $1,326,447.30  $          165,679.56 1

Mesa Verde NP (p) (RL) Balcony House / Cliff Palace Road (MEVE-0100) CO Paved Roads $6,629,140.22  $       1,453,327.18 1

Mesa Verde NP (p) (MC) Entrance Road (MEVE-0010) CO Paved Roads $78,637,500.48  $       7,442,613.11 1

Mesa Verde NP (s) (MC) Chapin Mesa Road Tunnel  (MEVE 1490-001P) CO Paved Roads $19,657,860.74  $       3,205,599.30 1

Mesa Verde NP
(FV) Far View Wastewater System CO

Waste Water

Systems
$6,060,352.70  $          784,151.47 1

Mesa Verde NP (WS) Far View Fresh Water Distribution System CO Water Systems $29,272,121.29  $          803,514.36 1

Mesa Verde NP (WS) Headquarters Fresh Water Distribution System (CHAPIN) CO Water Systems $16,958,118.07  $          658,725.41 1

Mesa Verde NP *(HQ) Wastewater Treatment Plant # 229 (Cedar Tree) CO Buildings $379,422.78  $              5,625.58 1

Mesa Verde NP *(HQ) Sewage Lift Station # 84 (IC07) CO Buildings $271,973.60  $            89,491.50 1

Mesa Verde NP (WS) Main Fresh Water Treatment System CO Water Systems $4,539,283.24  $          174,389.50 1

Mesa Verde NP (MEVE) Main Radio System CO All Others $1,250,557.73  $            35,700.00 1

Mesa Verde NP (WS) Main Finished Water Lines (WTP to Water Tanks) CO Water Systems $24,874,407.40  $          613,773.98 1

Montezuma Castle NM & Tuzigoot NM MOWE Well Ruin (88A-30) AZ All Others $67,527.85  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Historic Dugout (88A-47) AZ All Others $43,656.77  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Masonry Structure (88A-37) AZ All Others $97,250.71  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Cliff Dwelling (88A-65) AZ All Others $262,775.14  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA CCC Revetment (MG10) AZ All Others $1,121,031.41  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Visitor Center AZ Buildings $1,170,060.33  $          133,665.36 1

Montezuma Castle NM & Tuzigoot NM MOCA Restrooms AZ Buildings $176,993.03  $              1,286.85 1

Montezuma Castle NM & Tuzigoot NM MOCA Castle Trail AZ Trails $846,265.64  $            20,681.38 1

Montezuma Castle NM & Tuzigoot NM MOCA Qtrs 5 /HB AZ Housing $341,214.63  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Seasonal Qtrs AZ Housing $472,216.86  $              5,323.62 1

Montezuma Castle NM & Tuzigoot NM MOCA Castle Water Sys AZ Water Systems $1,275,408.93  $          148,765.94 1

Montezuma Castle NM & Tuzigoot NM
MOCA Castle Waste Water Sys AZ

Waste Water

Systems
$1,791,048.84  $          355,927.56 1

Montezuma Castle NM & Tuzigoot NM MOCA Montezuma Castle NA 1278 (88A-63) AZ All Others $1,255,645.22  $            72,697.20 1

Montezuma Castle NM & Tuzigoot NM MOCA Castle A NA1278A/6383 (88A-64) AZ All Others $726,205.35  $            90,918.24 1

Montezuma Castle NM & Tuzigoot NM MOWE Contact Station AZ Buildings $92,886.67  $            13,850.80 1

Montezuma Castle NM & Tuzigoot NM MOWE Well Trail AZ Trails $497,866.81  $          340,827.47 1

Montezuma Castle NM & Tuzigoot NM MOWE Qtrs 17 AZ Housing $262,349.14  $            85,080.15 1

Montezuma Castle NM & Tuzigoot NM MOWE Qtrs 12 AZ Housing $262,349.14  $            74,398.64 1

Montezuma Castle NM & Tuzigoot NM MOWE Water Sys AZ Water Systems $284,873.86  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Rockshelter NA1271 (88A-56) AZ All Others $56,719.54  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Pithouse Ruin NA4616 (88A-11) AZ All Others $43,656.77  $            24,330.80 1

Montezuma Castle NM & Tuzigoot NM MOWE Rockshelter (88A-28) AZ All Others $362,948.39  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Rockshelter (88A-29) AZ All Others $44,560.18  $                       -   1

Montezuma Castle NM & Tuzigoot NM
MOWE Qtrs. Septic System AZ

Waste Water

Systems
$87,537.67  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Rockshelter (88A-22) AZ All Others $182,946.89  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Rockshelter (88A-23) AZ All Others $30,133.51  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Well/Pump House AZ Buildings $31,729.12  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOCA Pump / Well House AZ Buildings $17,150.87  $              7,174.74 1

Montezuma Castle NM & Tuzigoot NM
MOWE Restroom Septic System AZ

Waste Water

Systems
$35,364.30  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Well Ruin NA1272 (88A-57) AZ All Others $76,647.36  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Pueblo NA1273 (88A-58) AZ All Others $2,846,553.77  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Swallet Cave, NA 4630 (88A-61) AZ All Others $313,052.40  $          109,463.50 1

Montezuma Castle NM & Tuzigoot NM MOWE Prehistoric Canals (88A-62) AZ All Others $263,717.35  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Well Ruin, NA1274 (88A-59) AZ All Others $835,372.66  $                       -   1

Montezuma Castle NM & Tuzigoot NM MOWE Restroom AZ Buildings $160,355.69  $              7,472.81 1

Montezuma Castle NM & Tuzigoot NM MOCA Ruin NA 4619/7276 (88A-43) AZ All Others $353,396.84  $                       -   1

Natural Bridges NM BRMA - Water System (Public Health #19044) UT Water Systems $1,540,692.81  $          515,326.91 1

Natural Bridges NM
BRMA - Waste Water System UT

Waste Water

Systems
$1,618,203.06  $          241,053.89 1

Natural Bridges NM BRQT - BH-8 (P) UT Housing $628,497.67  $            44,373.84 1

Natural Bridges NM BRQT - BH-1 (P) UT Housing $628,497.67  $            35,071.98 1

Natural Bridges NM BRRD - RTE0200 - Bridge View Drive (P) UT Paved Roads $19,500,506.79  $       2,957,367.00 1

Navajo NM Water Pressure Building AZ Buildings $57,505.87  $                       -   1

Navajo NM Interpretive Media - Exhibit and wayside panels AZ All Others $653,030.03  $          327,185.10 1

Navajo NM NAVA 05 Inscription House Ruins AZ All Others $439,994.89  $            73,381.06 1

Navajo NM Well House #2 AZ Buildings $15,334.90  $                       -   1

Navajo NM Betatakin Ruin Maintained Archeological Site AZ All Others $642,412.95  $            48,711.20 1

Navajo NM Keet Seel Ruin Maintained Archeological Site AZ All Others $698,223.21  $            55,495.20 1

Navajo NM Snake House Ruin AZ All Others $364,817.82  $            21,088.00 1

Navajo NM Water System AZ Water Systems $1,841,930.50  $            72,929.91 1

Navajo NM
Waste Water System AZ

Waste Water

Systems
$649,792.82  $          206,924.18 1
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Navajo NM Visitor Center Building AZ Buildings $2,557,880.63  $          237,984.15 1

Navajo NM Sandal Trail AZ Trails $319,698.61  $            39,323.95 1

Navajo NM Aspen Trail AZ Trails $262,241.36  $            35,882.00 1

Navajo NM Main Park Road, Rte. No. 0010 AZ Paved Roads $1,623,928.58  $          265,901.90 1

Navajo NM Betatakin Trail AZ Trails $341,932.99  $                       -   1

Organ Pipe Cactus NM Route 0904B Visitor Center Parking AZ Paved Roads $96,391.72  $            40,043.32 1

Organ Pipe Cactus NM Campground Duplex Housing Propane Fuel System AZ All Others $42,901.71  $                       -   1

Organ Pipe Cactus NM VIP Campground Propane System AZ All Others $19,131.03  $                       -   1

Organ Pipe Cactus NM
Twin Peaks Campground Dump Station AZ

Waste Water

Systems
$104,781.37  $                       -   1

Organ Pipe Cactus NM
Campground Sewer Lagoons AZ

Waste Water

Systems
$910,251.46  $                       -   1

Organ Pipe Cactus NM Visitor Center Propane System AZ All Others $36,506.63  $                       -   1

Organ Pipe Cactus NM Community Bldg Propane System AZ All Others $9,466.34  $                       -   1

Organ Pipe Cactus NM Water System AZ Water Systems $4,928,542.44  $            26,058.33 1

Organ Pipe Cactus NM Route 010 Visitor Center Drive AZ Paved Roads $570,094.68  $          215,771.63 1

Organ Pipe Cactus NM V.C. Building AZ Buildings $2,859,240.29  $          302,193.20 1

Organ Pipe Cactus NM VC Restroom AZ Buildings $429,024.17  $                       -   1

Organ Pipe Cactus NM Route 0904A Visitor Center Parking AZ Paved Roads $425,030.65  $          184,608.23 1

Organ Pipe Cactus NM House# 36 AZ Housing $287,876.95  $            24,452.16 1

Organ Pipe Cactus NM House #38 (Block) AZ Housing $280,839.52  $            13,788.69 1

Organ Pipe Cactus NM House #37 Dorm (Block) AZ Housing $242,768.27  $              6,662.10 1

Organ Pipe Cactus NM House #15 Dorm (Block) AZ Housing $280,839.52  $            25,101.69 1

Organ Pipe Cactus NM House #28 (Frame) AZ Housing $229,925.23  $              1,713.71 1

Organ Pipe Cactus NM House #39 (Block) AZ Housing $280,839.52  $              3,215.93 1

Organ Pipe Cactus NM House #27 (Frame) AZ Housing $229,925.23  $              7,055.13 1

Organ Pipe Cactus NM House #24 (Frame) AZ Housing $229,925.23  $              3,215.93 1

Organ Pipe Cactus NM House #18 (Frame) AZ Housing $229,925.23  $              2,951.20 1

Organ Pipe Cactus NM House #25 (Frame) AZ Housing $229,925.23  $              4,160.96 1

Organ Pipe Cactus NM Housing Duplex (Frame) House # 45 & 46 AZ Housing $299,255.52  $            22,562.68 1

Organ Pipe Cactus NM 
Housing Wastewater System AZ 

Waste Water

Systems
$776,903.24  $                516.26 1

Organ Pipe Cactus NM House #20 (Frame) AZ Housing $250,033.70  $            16,924.60 1

Organ Pipe Cactus NM House #23 (Frame) AZ Housing $250,033.70  $              1,727.70 1

Organ Pipe Cactus NM 
Maintenance Waste Water System AZ 

Waste Water

Systems
$26,844.18  $                       -   1

Organ Pipe Cactus NM Campground Duplex (Frame) Houses # 47 & 48 AZ Housing $299,255.52  $            21,279.90 1

Organ Pipe Cactus NM 
Campground Wastewater System AZ 

Waste Water

Systems
$298,962.47  $                       -   1

Organ Pipe Cactus NM Route 011 Ajo Mountain Drive AZ Paved Roads $4,491,082.35  $       1,341,777.54 1

Organ Pipe Cactus NM Housing Area Propane Fuel System AZ All Others $245,479.75  $              7,249.28 1

Organ Pipe Cactus NM 
V.C. Septic System AZ 

Waste Water

Systems
$504,823.75  $                       -   1

Santa Fe NHT Old Santa Fe Trails Historic CCC Building NM Buildings $34,672,620.71  $       2,697,794.85 1

Santa Fe NHT Old Santa Fe Trails Historic CCC Building ANNEX NM Buildings $1,931,991.95  $          148,791.48 1

Santa Fe NHT Historic Cultural Landscape NM All Others $391,106.99  $          211,380.19 1

Palo Alto Battlefield NHS INTERPRETIVE MEDIA--VISITOR CENTER TX All Others $1,170,299.38  $                       -   1

Palo Alto Battlefield NHS RESACA DE LA PALMA GROUNDS TX All Others $233,100.59  $                       -   1

Palo Alto Battlefield NHS VC ENTRANCE ROAD PAVED - Route 0010 TX Paved Roads $428,832.28  $          189,998.73 1

Palo Alto Battlefield NHS
Overlook Road - Route 100 TX Unpaved Roads $377,449.16  $            30,305.45 1

Palo Alto Battlefield NHS MAIN PARKING AREA PAVED - Route 0900 TX Paved Roads $527,579.74  $            14,452.06 1

Palo Alto Battlefield NHS AUXILIARY TRAIL TX Trails $147,003.18  $                       -   1

Palo Alto Battlefield NHS OVERLOOK TRAIL TX Trails $372,564.85  $              6,943.28 1

Palo Alto Battlefield NHS VISITOR CENTER TX Buildings $2,145,590.66  $          204,802.70 1

Palo Alto Battlefield NHS OVERLOOK INTERPRETIVE POINT TX Buildings $141,639.75  $                       -   1

Palo Alto Battlefield NHS DEVELOPED BATTLEFIELD TX All Others $143,418.79  $                       -   1

Padre Island NS North Beach Water Treatment Facility TX Buildings $103,283.57  $            23,682.56 1

Padre Island NS Malaquite Water Treatment Facility TX Buildings $2,315,422.53  $                       -   1

Padre Island NS Lift Station Shack, Malaquite Campground TX Buildings $15,795.60  $                       -   1

Padre Island NS Lift Station Generator Shack, Housing Area TX Buildings $15,795.60  $                691.43 1

Padre Island NS Telephone System TX All Others $485,144.61  $                       -   1

Padre Island NS Malaquite Beach Maintained Landscape TX All Others $2,185,504.68  $          170,951.60 1

Padre Island NS Malaquite VC Building TX Buildings $1,548,377.89  $          282,797.21 1

Padre Island NS Malaquite Showers/utility/Restrooms TX Buildings $1,117,971.28  $          173,206.41 1

Padre Island NS PAIS  Potable Water system TX Water Systems $3,859,586.54  $          752,359.61 1

Padre Island NS
PAIS Wastewater system TX

Waste Water

Systems
$2,366,447.09  $            68,995.00 1

Padre Island NS Park Road 22 Rt. 0010 TX Paved Roads $6,142,624.37  $       4,778,421.69 1

Padre Island NS LE Residence 503 TX Housing $203,818.35  $            12,087.00 1

Padre Island NS Radio System TX All Others $3,680,917.83  $          147,949.19 1

Pecos NHP Visitor Center NM Buildings $3,122,072.81  $          369,585.27 1

Pecos NHP MU - Trail NM Trails $105,838.66  $            35,215.80 1

Pecos NHP Collection Storage Facility NM Buildings $1,039,133.02  $                       -   1

Pecos NHP Convento NM All Others $5,843,045.34  $            66,151.18 1

Pecos NHP 18th Century Church NM All Others $3,291,852.83  $            49,498.56 1

Pecos NHP TP - Trading Post NM Buildings $3,491,707.07  $       2,764,558.99 1

Petrified Forest NP Pump House 2 Non-Historic AZ Buildings $166,265.95  $            10,220.00 1

Petrified Forest NP PEFO Electrical Distribution System AZ All Others $877,887.57  $          359,904.31 1

Petrified Forest NP PEFO Propane System AZ All Others $172,882.70  $            22,018.24 1

Petrified Forest NP PEFO Park Radio System AZ All Others $787,117.09  $                       -   1

Petrified Forest NP PD Telephone Equipment AZ All Others $29,994.30  $                       -   1

Petrified Forest NP RF Telelphone Equipment AZ All Others $20,996.01  $                       -   1

Petrified Forest NP Puerco Pueblo Ruins Comfort Station AZ Buildings $86,338.44  $                       -   1

Petrified Forest NP PD Headquarters Maintained Landscape AZ All Others $426,926.87  $          165,542.56 1

Petrified Forest NP RF Maintained Landscape AZ All Others $333,440.63  $            20,705.02 1

Petrified Forest NP Suglia Boundary AZ All Others $41,272.16  $                       -   1

Petrified Forest NP PEFO AM Radio Station AZ All Others $39,309.59  $                       -   1

Petrified Forest NP MAS Depot Tank Stagecoach Stop AZ All Others $1,157,060.12  $          154,960.00 1

Petrified Forest NP 
PD Wastewater Treatment Lagoon AZ 

Waste Water

Systems
$754,997.39  $                       -   1

Petrified Forest NP 
RF Wastewater Treatment Lagoon AZ 

Waste Water

Systems
$459,897.78  $          347,315.83 1

Petrified Forest NP PDC Gas Station Fuel System AZ All Others $420,745.81  $            18,129.03 1

Petrified Forest NP PDC Gift Shop/Gas Station/Snack Bar Propane System AZ All Others $49,040.16  $                302.69 1

Petrified Forest NP PDC Trailer Park/Manager's Residence Propane System AZ All Others $39,541.38  $            33,937.84 1

Petrified Forest NP RFC Propane System AZ All Others $26,212.92  $              6,021.79 1

Petrified Forest NP
RF Lagoon Road RTE# 417 Unpaved Road AZ Unpaved Roads $13,427.89  $                       -   1

Petrified Forest NP
RF Lagoon Service Road RTE# 418 Unpaved Road AZ Unpaved Roads $13,965.01  $                       -   1

Petrified Forest NP
PD Water Tank Road RTE# 420 Unpaved Road AZ Unpaved Roads $7,519.62  $                       -   1

Petrified Forest NP Tawa Point Trail AZ Trails $45,250.15  $                       -   1

Petrified Forest NP HH Holbrook Maintained Landscape AZ All Others $186,972.47  $                       -   1

Petrified Forest NP PD Plaza Orientation Loop Trail AZ Trails $31,793.48  $                       -   1

Petrified Forest NP
Billings Gap Road - Expansion Lands AZ Unpaved Roads $241,702.04  $                       -   1

Petrified Forest NP
Pinta Road - Expansion Lands AZ Unpaved Roads $298,099.18  $                       -   1

Petrified Forest NP
Paulsell Entrance Road - Expansion Lands AZ Unpaved Roads $645,090.59  $                       -   1

Petrified Forest NP PEFO IT System AZ All Others $473,158.62  $                       -   1

Petrified Forest NP PD Administration Building & Visitor Cent  (PD251) AZ Buildings $4,112,205.48  $       2,162,637.24 1

Petrified Forest NP PD Administration Apartment Block (PD251) AZ Housing $1,956,527.14  $          135,096.69 1

Petrified Forest NP PD Maintenance Building (PD254) AZ Buildings $1,739,442.24  $          336,965.39 1

Petrified Forest NP PD Community Building (PD257) AZ Buildings $672,912.76  $          144,341.62 1

Petrified Forest NP PD School Building (PD258) AZ Buildings $1,689,416.22  $          132,154.03 1

Petrified Forest NP PD Trailer Court (PD227) AZ All Others $186,972.47  $                       -   1

Petrified Forest NP PD Housing Block B AZ Housing $1,626,675.22  $          524,895.45 1

Petrified Forest NP PD Housing Block A AZ Housing $925,609.05  $          201,003.69 1

Petrified Forest NP PD Housing Block C AZ Housing $1,751,998.03  $          440,061.39 1

Petrified Forest NP PD Teacherage Duplex AZ Housing $294,292.54  $            46,396.76 1

Petrified Forest NP PD Gatehouse (PD252) AZ Buildings $25,761.04  $                968.62 1

Petrified Forest NP PD Entrance Station AZ Buildings $26,140.96  $                       -   1

Petrified Forest NP PD 4 Space Carport (PD224) AZ Buildings $151,196.16  $            18,715.99 1

Petrified Forest NP PD 2 Space Carport (PD221) AZ Buildings $54,695.38  $            19,276.84 1

Petrified Forest NP PD 4 Space Carport (PD 223) AZ Buildings $151,196.16  $            18,240.36 1

Petrified Forest NP Painted Desert Inn (PD175) AZ Buildings $3,847,581.62  $          310,573.65 1

Petrified Forest NP PDI Cabin 76 (PDI076) AZ Buildings $93,486.90  $              9,014.35 1

Petrified Forest NP PDI Cabin 77 (PDI077) AZ Buildings $94,029.38  $              8,893.69 1

Petrified Forest NP RF Museum (RF001) AZ Buildings $2,052,287.85  $          174,541.05 1

Petrified Forest NP 0000050 RF House 50 (RF050) AZ Housing $317,284.65  $            20,793.16 1

Petrified Forest NP RF House 53 (RF053) AZ Buildings $460,499.32  $                       -   1

Petrified Forest NP RF Housing Block 51 AZ Housing $278,883.38  $            49,456.68 1

Petrified Forest NP RF Housing Block 52 AZ Housing $390,470.15  $            70,820.84 1

Petrified Forest NP 00000AF3 HH House 3 (HH302) AZ Housing $202,287.32  $            51,190.24 1

Petrified Forest NP 00000AF4 HH House 4 (HH303) AZ Housing $202,287.32  $            67,961.19 1

Petrified Forest NP HH House Block A AZ Housing $354,394.76  $            80,161.16 1

Petrified Forest NP 00000AF7 HH House 7 (HH306) AZ Housing $202,287.32  $            55,411.80 1

Petrified Forest NP 00000AF8 HH House 8 (HH307) AZ Housing $202,287.32  $            78,499.17 1

Petrified Forest NP HH House Block B AZ Housing $354,394.76  $            74,891.37 1

Petrified Forest NP 0000AF11 HH House 11 (HH310) AZ Housing $202,287.32  $            29,676.55 1

Petrified Forest NP RF Entrance Station (RF072) AZ Buildings $23,301.28  $                       -   1
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Petrified Forest NP RF Gatehouse and Vault Toilet (RF073) AZ Buildings $26,854.07  $                       -   1

Petrified Forest NP RF Employee Garage #51E AZ Buildings $887,930.48  $                       -   1

Petrified Forest NP RF Warehouse & Shop (RF100) AZ Buildings $288,370.09  $                       -   1

Petrified Forest NP Jim Camp Wash Bridge (RF011) 8430-005P Road Bridge AZ Paved Roads $5,270,868.71  $            27,783.00 1

Petrified Forest NP PD Rim Trail AZ Trails $130,898.33  $            44,786.50 1

Petrified Forest NP Rio Puerco Pueblo Trail AZ Trails $147,539.33  $            51,238.83 1

Petrified Forest NP Blue Mesa Trail AZ Trails $189,475.73  $            47,261.00 1

Petrified Forest NP Crystal Forest Trail AZ Trails $392,287.71  $          106,260.77 1

Petrified Forest NP Long Logs Trail AZ Trails $1,135,326.01  $            63,958.06 1

Petrified Forest NP Agate House Trail AZ Trails $219,948.43  $            49,913.06 1

Petrified Forest NP Giant Logs Trail AZ Trails $369,970.71  $          281,692.22 1

Petrified Forest NP PEFO North - South Highway RTE#010 Paved Road AZ Paved Roads $43,743,486.62  $     20,789,998.99 1

Petrified Forest NP Blue Mesa Road RTE# 011 Paved Road AZ Paved Roads $5,320,989.89  $       1,601,719.20 1

Petrified Forest NP Newspaper Rock Road RTE # 012   Paved Road AZ Paved Roads $386,699.85  $          129,994.32 1

Petrified Forest NP Jasper Forest Road RTE# 014    Paved Road AZ Paved Roads $773,399.69  $          203,343.70 1

Petrified Forest NP South Pipeline Road RTE# 406 AZ Paved Roads $1,410,868.24  $                       -   1

Petrified Forest NP
North Pipeline Road RTE# 407 AZ Unpaved Roads $194,578.65  $                       -   1

Petrified Forest NP
North Pipeline Road RTE# 408 AZ Unpaved Roads $276,835.28  $                       -   1

Petrified Forest NP PD VC  Parking Area RTE# 900P MP.2   Paved AZ Paved Roads $1,066,355.34  $          409,575.60 1

Petrified Forest NP RF  Museum & Picnic Parking RTE#901P MP26.4 Paved AZ Paved Roads $1,167,946.31  $          365,911.79 1

Petrified Forest NP Crystal Forest Parking RTE# 902P MP20.6 Paved AZ Paved Roads $196,257.80  $            85,030.51 1

Petrified Forest NP Agate Bridge Parking  RTE# 0904 MP 17.85  Paved AZ Paved Roads $185,369.80  $          115,927.74 1

Petrified Forest NP Kachina Point Parking RTE# 907P, MP 2.1   Paved AZ Paved Roads $388,724.06  $          287,848.31 1

Petrified Forest NP Pintado Point Parking RTE# 908P, MP 3.0  Paved AZ Paved Roads $170,872.73  $          111,449.24 1

Petrified Forest NP Puerco Pueblo Parking RTE# 912P, MP 11.0   Paved AZ Paved Roads $328,971.83  $          103,621.76 1

Petrified Forest NP Newspaper Rock Parking Area RTE# 916P AZ Paved Roads $247,159.73  $          107,246.31 1

Petrified Forest NP Jasper Forest Parking RTE# 917P   Paved AZ Paved Roads $212,072.78  $            77,880.47 1

Petrified Forest NP MAS Rio Peurco Pueblo (006) AZ All Others $3,255,691.70  $              8,241.00 1

Petrified Forest NP MAS Agate House (007) AZ All Others $1,303,739.44  $            11,512.00 1

Petrified Forest NP Rio Puerco Contact Station (004) AZ Buildings $121,660.84  $            22,433.33 1

Petrified Forest NP Agate Bridge Contact Station (003) AZ Buildings $160,651.65  $            13,831.05 1

Petrified Forest NP PEFO Water System AZ Water Systems $20,230,438.37  $       2,267,282.61 1

Petrified Forest NP 
PD Wastewater Collection System AZ

Waste Water

Systems
$1,322,800.46  $          527,496.68 1

Petrified Forest NP Cottonwood Wash Bridge Structure NO 8430 001P AZ Paved Roads $2,441,608.90  $          332,748.00 1

Petrified Forest NP Puerco River Bridge 8430 002P AZ Paved Roads $14,256,891.74  $          726,327.00 1

Petrified Forest NP Santa Fe Railroad Overpass 8430 003P AZ Paved Roads $5,387,007.56  $            61,519.50 1

Petrified Forest NP Flattops Bridge 8430 006P AZ Paved Roads $655,299.47  $          119,340.00 1

Petrified Forest NP Crystal Forest Bridge 8430 007P AZ Paved Roads $1,193,299.99  $          199,368.00 1

Petrified Forest NP Dry Wash Bridge 8430 008P AZ Paved Roads $2,131,203.88  $          438,048.00 1

Petrified Forest NP East Fork Dry Wash Bridge 8430 009P AZ Paved Roads $691,369.68  $          304,668.00 1

Petrified Forest NP 00000AF1 HH House 1 (HH300) AZ Housing $218,690.29  $            37,185.05 1

Petrified Forest NP 00000AF2 HH House 2 (HH301) AZ Housing $218,690.29  $            41,324.63 1

Petrified Forest NP PDC Restaurant/Gift Shop/Gas Station PD259 AZ Buildings $3,545,704.89  $       1,385,084.34 1

Petrified Forest NP RFC Gift Shop/Fountain RF150A AZ Buildings $2,027,686.77  $                       -   1

Petrified Forest NP
PDI Wastewater System AZ

Waste Water

Systems
$945,752.12  $                       -   1

Petrified Forest NP PDI Grounds AZ All Others $394,677.00  $                       -   1

Petrified Forest NP Kachina Point Trail AZ Trails $24,948.34  $              7,723.44 1

Petrified Forest NP PEFO Boundary AZ All Others $4,598,592.77  $          552,161.20 1

Petrified Forest NP Painted Desert Sidewalks AZ Trails $307,141.63  $                       -   1

Petroglyph NM Vulcan Overlook Trail NM Trails $284,361.96  $                       -   1

Petroglyph NM LIB3- Las Imagenes Visitor Center NM Buildings $2,034,617.01  $            44,622.12 1

Petroglyph NM LI-Entrance Road Rt.10 NM Paved Roads $1,210,189.93  $            64,865.52 1

Petroglyph NM Phone System NM All Others $140,251.13  $                       -   1

Petroglyph NM Visitor Center Landscape NM All Others $96,043.97  $          142,628.62 1

Petroglyph NM Boca Negra Landscape NM All Others $430,062.27  $                       -   1

Petroglyph NM Rinconada Canyon Maintained Landscape NM All Others $570,175.02  $                       -   1

Petroglyph NM Volcanoes Maintained Landscape NM All Others $505,582.14  $          138,502.30 1

Petroglyph NM Visitor Center Wayside System NM All Others $31,036.66  $              6,000.00 1

Petroglyph NM Boca Negra Canyon Wayside System NM All Others $20,383.68  $                       -   1

Petroglyph NM Visitor Center Interior Interpretive Media NM All Others $257,101.72  $                       -   1

Petroglyph NM South Rinconada Trail NM Trails $198,533.48  $          137,677.06 1

Petroglyph NM Mesa Prieta Trail NM Trails $271,295.39  $            44,930.40 1

Petroglyph NM Black Volcano Loop NM Trails $272,183.23  $          162,570.59 1

Petroglyph NM V-Entrance Road Rt. 11 NM Paved Roads $834,560.42  $            57,104.20 1

Petroglyph NM RC Trail NM Trails $496,340.88  $          127,628.37 1

Petroglyph NM VC Parking Lot Rt.900 NM Paved Roads $461,011.06  $            29,904.09 1

Petroglyph NM LI Trails NM Trails $308,489.64  $              8,572.84 1

Petroglyph NM Water System NM Water Systems $138,809.53  $                       -   1

Petroglyph NM
Waste Water System NM

Waste Water

Systems
$110,272.38  $                       -   1

Petroglyph NM IT System NM All Others $158,847.75  $                       -   1

Petroglyph NM Comfort Station NM Buildings $417,363.87  $                       -   1

Petroglyph NM Entrance Road NM Paved Roads $398,537.60  $                       -   1

Petroglyph NM Loop Road NM Paved Roads $374,002.99  $                       -   1

Petroglyph NM Macaw Trail NM Trails $69,869.74  $                       -   1

Petroglyph NM Cliff Base Trail NM Trails $52,402.31  $                       -   1

Petroglyph NM Piedras Marcadas Trail NM Trails $118,915.00  $            15,099.40 1

Pipe Spring NM Display Wagons AZ All Others $166,201.93  $            39,881.59 1

Pipe Spring NM Culinary Water System AZ Water Systems $3,711,171.25  $                       -   1

Pipe Spring NM Visitor Center AZ Buildings $3,175,692.60  $            97,957.56 1

Pipe Spring NM HS-1 Winsor Castle AZ Buildings $2,295,365.81  $          119,763.58 1

Pipe Spring NM HS-2 East Cabin AZ Buildings $637,277.93  $            11,446.75 1

Pipe Spring NM HS-3 West Cabin AZ Buildings $463,071.06  $            33,643.23 1

Pipe Spring NM Historic Telegraph Line AZ All Others $16,280.24  $                       -   1

Pipe Spring NM Spring Water System AZ Water Systems $154,596.37  $            22,219.37 1

Pipe Spring NM Q-6 Residence AZ Housing $195,029.86  $                       -   1

Pipe Spring NM Q-7 Residence AZ Housing $254,766.48  $                       -   1

Pipe Spring NM
Septic Tank/Waste Water System AZ

Waste Water

Systems
$155,840.00  $          143,874.90 1

Pipe Spring NM Curatorial Storage Facility AZ Buildings $2,725,928.53  $                       -   1

Rainbow Bridge NM RBB001 Comfort Station AZ Buildings $931,608.00  $            23,625.00 1

Rainbow Bridge NM RBT001 Rainbow Bridge Access Trail AZ Trails $1,874,998.61  $          681,527.00 1

Rocky Mountain NP Rte 0200A ESD Moraine Park Campground Loop A CO Paved Roads $2,242,543.44  $            52,425.52 1

Rocky Mountain NP Rte 0200B ESD Moraine Park Campground Loop B CO Paved Roads $630,715.34  $            41,223.72 1

Rocky Mountain NP Rte 0200E ESD P Moraine Park Campground Loop E CO Paved Roads $4,257,328.55  $            47,249.03 1

Rocky Mountain NP Rte 1031 ESD Upper Beaver Meadows Helicopter Pad & Emergency CO Paved Roads $153,857.89  $            44,841.42 1

Rocky Mountain NP Rte 0977 P ESD High Country Throughfare Parking - Ute Trail CO Paved Roads $11,312.98  $              4,212.18 1

Rocky Mountain NP AVC Generator Fuel System ESD CO All Others $61,359.01  $                       -   1

Rocky Mountain NP Lily Lake Dam ESD CO All Others $595,833.44  $                       -   1

Rocky Mountain NP B-1143-N CRD GLE Kiosk East CO Buildings $19,576.68  $              5,288.00 1

Rocky Mountain NP B-1142-N CRD GLE Kiosk West CO Buildings $19,576.68  $              5,288.00 1

Rocky Mountain NP WV-13 H CRD E Inlet Trail, lower to Lone Pine Lake CO Trails $2,016,732.01  $          288,817.27 1

Rocky Mountain NP B-0392-N CRD Kawuneeche Visitor Center CO Buildings $2,495,853.64  $          312,252.28 1

Rocky Mountain NP Q-0461-N CRD 3-bdrm Mission 66 house 00000461 CO Housing $306,448.96  $            45,048.52 1

Rocky Mountain NP Q-0462-N CRD 3-bdrm Mission 66 house 00000462 CO Housing $306,448.96  $            31,115.12 1

Rocky Mountain NP Q-0463-N CRD 2-bdrm house 00000463 CO Housing $253,885.26  $            11,684.64 1

Rocky Mountain NP Q-0466-N S CRD 3-bedroom house 00000466 CO Housing $357,585.74  $              7,922.73 1

Rocky Mountain NP Q-0467-N S CRD Triplex - Building CO Housing $611,472.05  $                       -   1

Rocky Mountain NP Q-0874-N CRD 2-bedroom house 00000874 CO Housing $248,696.42  $            54,986.45 1

Rocky Mountain NP Q-0875-N CRD 2-bedroom house 00000875 CO Housing $191,394.92  $            51,663.36 1

Rocky Mountain NP Q-0876-N CRD 3-bedroom house 00000876 CO Housing $284,821.76  $            38,966.58 1

Rocky Mountain NP Q-0878-N CRD 3-bedroom house 00000878 CO Housing $251,116.18  $            29,329.35 1

Rocky Mountain NP Q-0888-N CRD 3-Bedroom House 00000888 CO Housing $255,418.98  $            28,673.54 1

Rocky Mountain NP Q-0575-H CRD "Onahu Lodge" dormitory CO Housing $579,864.63  $                       -   1

Rocky Mountain NP 125685 Grand Lake Water System CRD CO Water Systems $3,184,660.28  $          725,797.79 1

Rocky Mountain NP KA-01 CRD Coyote Valley Trail - Accessible CO Trails $528,156.60  $                977.70 1

Rocky Mountain NP Timber Creek Campground CRD CO Campgrounds $1,003,314.40  $            60,922.16 1

Rocky Mountain NP 325743  Water System Timber Creek Campground CRD CO Water Systems $1,310,230.23  $            18,020.00 1

Rocky Mountain NP Rte 0930 P CRD Farview Curve Overlook Parking CO Paved Roads $418,010.38  $                142.97 1

Rocky Mountain NP Rte 0929 P CRD Lake Irene Parking Area CO Paved Roads $209,105.35  $            34,300.17 1

Rocky Mountain NP TR-04 Lake Irene Loop Trail ESD CO Trails $342,615.27  $            16,828.08 1

Rocky Mountain NP Rte 0928 P CRD Milner Pass Parking Area CO Paved Roads $329,050.40  $            20,649.32 1

Rocky Mountain NP BC-18 Lumpy Ridge Trail ESD CO Trails $269,573.22  $              9,671.92 1

Rocky Mountain NP Rte 0011 P ESD Beaver Meadows Road CO Paved Roads $22,831,074.60  $       8,140,742.97 1

Rocky Mountain NP
Rte 0500 U ESD Old Fall River Road CO Unpaved Roads $12,675,294.13  $       1,212,984.44 1

Rocky Mountain NP Rte 0012 P ESD Bear Lake Road CO Paved Roads $39,498,627.17  $          295,500.12 1

Rocky Mountain NP TR-07 ESD Alpine Ridge Trail (AVC Trail) CO Trails $536,408.40  $          195,678.35 1

Rocky Mountain NP TR-08 ESD Forest Canyon Overlook Trail CO Trails $424,927.77  $                977.70 1

Rocky Mountain NP TR-09 ESD Toll Memorial Trail CO Trails $501,814.61  $              2,984.40 1

Rocky Mountain NP TR-10 ESD Abandoned Beaver Colony Trail CO Trails $272,925.55  $          129,668.35 1

Rocky Mountain NP Rte 0010 P Trail Ridge Road CO Paved Roads $189,179,337.98  $       7,196,551.62 1

Rocky Mountain NP B-1182-N CRD Filtration Plant CO Buildings $126,109.37  $                       -   1

Rocky Mountain NP B-1046-N ESD Wild Basin Kiosk CO Buildings $18,561.59  $            19,158.29 1

Rocky Mountain NP Aspenglen Campground ESD CO Campgrounds $666,463.37  $            42,958.92 1

Rocky Mountain NP B-1000-H ESD Office & Residence - McGraw Ranch CO Buildings $2,288,480.41  $            87,533.24 1

Rocky Mountain NP Q-1009-H  ESD Cabin "Bighorn" 00001009 CO Housing $323,039.44  $            22,055.93 1

Rocky Mountain NP B-0543-N ESD Alpine Visitor Center CO Buildings $2,265,863.21  $            24,764.14 1

Rocky Mountain NP B-0692-N ESD AVC Generator House CO Buildings $138,814.89  $                       -   1

Rocky Mountain NP B-1076-N ESD BME Kiosk South CO Buildings $48,724.18  $              1,036.00 1
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Rocky Mountain NP B-1075-N ESD BME Kiosk Center CO Buildings $48,724.18  $                       -   1

Rocky Mountain NP B-1074-N ESD BME Kiosk North CO Buildings $48,724.18  $                518.00 1

Rocky Mountain NP B-1077-N ESD BME Remit Office CO Buildings $169,652.96  $          142,781.49 1

Rocky Mountain NP Q-0003-H  ESD 2-bedroom house, Marmot Dr 00000003 CO Housing $266,563.79  $            13,489.14 1

Rocky Mountain NP Q-0004-H  ESD 2-bedroom house, Marmot Dr 00000004 CO Housing $172,689.69  $              5,117.61 1

Rocky Mountain NP Q-0005-H  ESD 2-bedroom house, Marmot Dr 00000005 CO Housing $414,814.79  $            43,170.04 1

Rocky Mountain NP Q-0006-H  ESD 2-bedroom house, Marmot Dr 00000006 CO Housing $257,093.68  $            79,439.06 1

Rocky Mountain NP Q-0007-H  ESD 3-bedroom house, Marmot Dr 00000007 CO Housing $347,754.63  $              2,125.47 1

Rocky Mountain NP Q-0008-H  ESD 3-bedroom house, Marmot Dr 00000008 CO Housing $417,967.32  $            19,270.52 1

Rocky Mountain NP B-0024-H ESD McLaren Hall (Annex) CO Buildings $1,737,856.34  $          126,514.39 1

Rocky Mountain NP Q-0034-H  ESD 2-bedroom house, Alpine Circle 00000034 CO Housing $228,010.52  $            43,956.94 1

Rocky Mountain NP Q-0045-H  ESD 2-bedroom house, Thunder Lane 00000045 CO Housing $448,070.70  $            24,631.89 1

Rocky Mountain NP Q-0046-H  ESD 2-bedroom house, Alpine Circle 00000046 CO Housing $799,767.59  $            25,448.19 1

Rocky Mountain NP Q-0047-H  ESD 3-bedroom house, Alpine Circle 00000047 CO Housing $1,078,031.09  $              3,601.12 1

Rocky Mountain NP Gasoline Fuel System CRD CO All Others $216,630.49  $                       -   1

Rocky Mountain NP Diesel Fuel System CRD CO All Others $161,688.79  $                       -   1

Rocky Mountain NP B-0078-H ESD The ROC - Radio Shop SAR ICP CO Buildings $948,545.72  $            17,644.78 1

Rocky Mountain NP Q-0101-H ESD 2-Bedroom House, Ptarmigan Ln 00000101 CO Housing $179,908.39  $              4,946.60 1

Rocky Mountain NP Q-0102-H ESD 3-Bedroom House, Ptarmigan Ln 00000102 CO Housing $219,979.97  $            70,526.82 1

Rocky Mountain NP Q-0103-H ESD 2-Bedroom House, Ptarmigan Ln 00000103 CO Housing $206,428.86  $              4,946.60 1

Rocky Mountain NP Q-0104-H ESD 2-Bedroom House, Ptarmigan Ln 00000104 CO Housing $198,021.89  $              4,946.60 1

Rocky Mountain NP Q-0105-H ESD 2-Bdrm House, Ptarmigan Lane  00000105 CO Housing $201,318.70  $            97,694.75 1

Rocky Mountain NP Q-0117-N ESD Blister Rust Research Dorm 00000117 CO Housing $330,798.42  $          117,517.10 1

Rocky Mountain NP Q-0118-N ESD 1-Bedroom House 00000118 CO Housing $119,479.34  $                       -   1

Rocky Mountain NP Q-0122-N ESD 2-Bedroom House, Sundance Circle CO Housing $165,954.53  $            38,294.33 1

Rocky Mountain NP Q-0124-N ESD 2-Bedroom House 00000124 CO Housing $155,004.08  $            35,373.49 1

Rocky Mountain NP Q-0126-N ESD 2-Bedroom House, Sundance Cr 00000126 CO Housing $178,807.60  $                       -   1

Rocky Mountain NP Q-0128-N ESD 2-Bedroom House, Sundance Cir 00000128 CO Housing $164,477.02  $              2,573.96 1

Rocky Mountain NP Q-0139-N ESD 3-Bdrm House, Alpine Circle 00000139 CO Housing $237,348.79  $            17,087.27 1

Rocky Mountain NP Q-0140-N ESD 3-Bdrm House, Mills Drive 00000140 CO Housing $296,041.05  $            13,012.30 1

Rocky Mountain NP Q-0141-N ESD 3-Bdrm House, Alpine Circle 00000141 CO Housing $309,444.32  $            11,934.86 1

Rocky Mountain NP Q-0142-N ESD 3-Bdrm House, Alpine Circle 00000142 CO Housing $309,444.32  $            15,737.54 1

Rocky Mountain NP Q-0144-N ESD 3-Bdrm House, Alpine Circle 00000144 CO Housing $309,444.32  $              8,867.79 1

Rocky Mountain NP Q-0149-N ESD 3-Bdrm House, Alpine Circle 00000149 CO Housing $309,444.32  $                       -   1

Rocky Mountain NP Q-0269-N ESD 1-Bdrm House, Marmot Drive 00000269 CO Housing $179,647.65  $            24,588.30 1

Rocky Mountain NP Q-0281-N ESD 1-Bdrm House, Marmot Drive 00000281 CO Housing $181,426.31  $            45,559.29 1

Rocky Mountain NP Q-0425-N ESD 3-Bdrm House, Mills Drive 00000425 CO Housing $296,041.05  $            18,037.01 1

Rocky Mountain NP Q-0426-N ESD 3-Bdrm House, Mills Drive 00000426 CO Housing $309,444.32  $              6,840.09 1

Rocky Mountain NP Q-0428-N ESD  3-Bdrm House, Mills Drive 00000428 CO Housing $295,753.94  $            26,604.72 1

Rocky Mountain NP Q-0429-N ESD 6-Unit Apartment Building, Sundance Circl CO Housing $619,708.86  $          390,564.88 1

Rocky Mountain NP Q-0430-N ESD 6-Unit Apartment Building Sundance Circl CO Housing $619,708.86  $          131,901.85 1

Rocky Mountain NP Q-0431-N ESD 6-Unit Apartment Building, Sundance Circl CO Housing $619,708.86  $          122,235.38 1

Rocky Mountain NP B-0447-H ESD Beaver Meadows Visitor Center & Admin Bldg CO Buildings $10,612,413.95  $       3,699,005.52 1

Rocky Mountain NP B-0456-N ESD Backcountry Office (Ernst), Mills Drive CO Buildings $274,270.65  $                       -   1

Rocky Mountain NP Q-0458-N ESD 2-Bdrm House, Marmot Drive 00000458 CO Housing $217,371.66  $            11,874.78 1

Rocky Mountain NP Q-0495-N ESD  2-Bedroom House, Sundance Cr 00000495 CO Housing $112,135.99  $            22,366.85 1

Rocky Mountain NP Q-0668-N ESD  1-Bdrm House, Loch Vale Ln - Ball 00000668 CO Housing $211,853.23  $                       -   1

Rocky Mountain NP Q-0680-N ESD 3-Bdrm House, Bluebird Ln 00000680 CO Housing $344,926.32  $            21,721.37 1

Rocky Mountain NP Q-0710-N ESD Duplex building, (Ward), Ypsilon Lane CO Housing $342,262.69  $            17,476.27 1

Rocky Mountain NP Q-0711-N ESD 1-Bdrm House Bluebird Ln 00000711 CO Housing $123,831.16  $            29,148.39 1

Rocky Mountain NP Q-0714-H ESD  1-Bedroom House, Bierstadt Ln - Hale 00000714 CO Housing $263,878.45  $            29,334.62 1

Rocky Mountain NP Q-0717-N ESD 2-Bedroom House, Junco Lane CO Housing $272,821.60  $              6,001.55 1

Rocky Mountain NP B-0785-N ESD Sewage Dump Station CO Buildings $244,267.54  $              8,402.74 1

Rocky Mountain NP Q-0879-N ESD 3-Bdrm House, Alpine Circle 00000879 CO Housing $210,992.28  $            67,682.87 1

Rocky Mountain NP Q-0990-N ESD 3-Bdrm House, Alpine Circle 00000990 CO Housing $311,091.82  $          124,055.27 1

Rocky Mountain NP Q-1027-N ESD Alpine Fire Crew Dorm 00001027 CO Housing $1,073,696.51  $            18,846.08 1

Rocky Mountain NP B-1038-N ESD Museum Storage Facility CO Buildings $1,078,213.87  $                918.39 1

Rocky Mountain NP Moraine Park Campground ESD CO Campgrounds $3,255,874.60  $          267,080.26 1

Rocky Mountain NP Glacier Basin Campground ESD CO Campgrounds $4,070,126.37  $            38,362.81 1

Rocky Mountain NP FR-01 ESD Bear Lake - Dream Lake/Haiyaha Junction Trail CO Trails $1,339,405.45  $            24,604.15 1

Rocky Mountain NP FR-02 ESD Dream Lake - Emerald Lake Trail CO Trails $637,495.93  $                977.70 1

Rocky Mountain NP FR-03 ESD Dream Lake - Lake Haiyaha Trail CO Trails $816,868.43  $          121,917.34 1

Rocky Mountain NP FR-05 ESD Bear Lake Loop Trail CO Trails $1,081,108.64  $            25,003.82 1

Rocky Mountain NP FR-07 ESD Lake Haiyaha to Mills/Loch junction Trail CO Trails $736,557.46  $            22,531.95 1

Rocky Mountain NP FR-14 ESD Bear Lake - Glacier Gorge - Loch/Mills jct Trail CO Trails $1,240,372.39  $              8,670.11 1

Rocky Mountain NP FR-19 H ESD Fern Lake Trailhead  - The Pool Trail CO Trails $648,599.05  $          247,013.38 1

Rocky Mountain NP FR-40 ESD Sprague Lake Loop Trail CO Trails $870,818.48  $          145,270.55 1

Rocky Mountain NP LP-01 H ESD Longs Peak ranger station - Jims Grove Trail CO Trails $967,115.36  $          226,650.47 1

Rocky Mountain NP LP-04 H ESD Jims Grove - Granite Pass Trail CO Trails $511,114.64  $            18,090.30 1

Rocky Mountain NP LP-15 ESD Lily Lake Trail CO Trails $1,395,496.46  $          238,058.83 1

Rocky Mountain NP WB-02 H ESD Wild Basin ranger station  - Lion Lake jct Trail CO Trails $4,365,599.33  $          317,603.45 1

Rocky Mountain NP WV-14 CRD Adams Falls Trail CO Trails $656,093.06  $            22,793.55 1

Rocky Mountain NP B-0392A-N CRD KVC Public Restrooms CO Buildings $260,283.87  $                       -   1

Rocky Mountain NP B-0999-N Filter Plant MPCG CO Buildings $123,183.63  $              2,841.25 1

Rocky Mountain NP B-2000-N Fall River Visitor Center CO Buildings $3,126,021.84  $          103,125.89 1

Rocky Mountain NP
Rte 0210 U ESD Wild Basin Road CO Unpaved Roads $1,377,416.96  $          335,615.17 1

Rocky Mountain NP Rte 0900 P ESD Beaver Meadows Visitor Center Parking CO Paved Roads $658,723.34  $          458,701.50 1

Rocky Mountain NP Rte 0906 P ESD Lawn Lake Trail Head Parking Area CO Paved Roads $204,999.18  $          139,505.00 1

Rocky Mountain NP Rte 0914 P ESD Hidden Valley Parking Area CO Paved Roads $677,428.52  $          122,400.95 1

Rocky Mountain NP Rte 0915 P ESD Many Parks Curve Parking Areas CO Paved Roads $624,105.14  $            55,832.13 1

Rocky Mountain NP Rte 0917 P ESD Rainbow Curve Parking Area CO Paved Roads $761,725.30  $                       -   1

Rocky Mountain NP Rte 0918 P ESD Forest Canyon Overlook Parking CO Paved Roads $572,620.40  $                       -   1

Rocky Mountain NP Rte 0920A P ESD Rock Cut Parking Areas CO Paved Roads $626,201.21  $            12,327.42 1

Rocky Mountain NP Rte 0921 P ESD Iceberg Pass Parking Area CO Paved Roads $163,395.28  $                       -   1

Rocky Mountain NP Rte 0922 P ESD Lava Cliffs Overlook Parking Area CO Paved Roads $642,838.78  $                       -   1

Rocky Mountain NP Rte 0923 P ESD Gore Range Overlook Parking Area CO Paved Roads $373,231.64  $            27,314.67 1

Rocky Mountain NP Rte 0924 P ESD Alpine Visitor Center Parking Area CO Paved Roads $924,626.32  $          167,096.10 1

Rocky Mountain NP Rte 0939 P CRD Kawuneeche Visitor Center Parking Area CO Paved Roads $338,991.71  $          137,705.40 1

Rocky Mountain NP Rte 0941 P ESD Moraine Park Visitor Center Parking CO Paved Roads $418,759.59  $          124,740.24 1

Rocky Mountain NP Rte 0944 P ESD Park & Ride Lot CO Paved Roads $2,023,753.99  $          597,781.67 1

Rocky Mountain NP Rte 0948 P ESD Bierstadt Lake / Storm Pass Trailhead Parking CO Paved Roads $29,361.05  $            24,012.23 1

Rocky Mountain NP Rte 0950 P ESD Glacier Gorge Parking CO Paved Roads $264,639.89  $            25,563.61 1

Rocky Mountain NP Rte 0951 P ESD Bear Lake Parking Area CO Paved Roads $988,262.99  $          178,661.61 1

Rocky Mountain NP Rte 0952 P ESD Longs Peak Trailhead Parking CO Paved Roads $347,372.16  $          128,536.73 1

Rocky Mountain NP 335123 Water System Aspenglen Campground ESD CO Water Systems $1,588,085.51  $              8,552.37 1

Rocky Mountain NP 335266 Water System Fall River Pass - AVC ESD CO Water Systems $1,758,636.26  $              3,066.48 1

Rocky Mountain NP 135685 Water System  Headquarters ESD CO Water Systems $15,909,595.33  $       5,324,918.40 1

Rocky Mountain NP 335343 Water System Hidden Valley Area ESD CO Water Systems $627,909.24  $                765.64 1

Rocky Mountain NP 335485 Water System Longs Peak Campground ESD CO Water Systems $598,358.61  $              7,027.40 1

Rocky Mountain NP Longs Peak Campground ESD CO Campgrounds $162,510.61  $            63,151.92 1

Rocky Mountain NP ESD Gasoline Fuel System CO All Others $189,938.90  $                       -   1

Rocky Mountain NP ESD Side Diesel Fuel System CO All Others $122,190.50  $                       -   1

Rocky Mountain NP ESD Propane Fuel System CO All Others $77,179.69  $                       -   1

Rocky Mountain NP FR-41 ESD Glacier Gorge Junction Trail CO Trails $216,242.57  $                977.70 1

Rocky Mountain NP TR-12 ESD Hidden Valley Accessible Trail CO Trails $265,358.37  $            15,270.28 1

Rocky Mountain NP RR-12 ESD Alluvial Fan Trail CO Trails $276,836.23  $          266,024.80 1

Rocky Mountain NP 6-6 Fb (2) ESD Alluvial Fan Trail Bridge CO All Others $102,929.24  $          113,130.30 1

Rocky Mountain NP Big Thompson River Bridge ESD CO Paved Roads $10,790,030.57  $            88,618.79 1

Rocky Mountain NP
Rte 0430 U ESD McGraw Ranch  Road CO Unpaved Roads $717,746.48  $          602,180.72 1

Rocky Mountain NP Coyote Valley Picnic Area CRD CO All Others $48,630.76  $              9,185.29 1

Rocky Mountain NP Alluvial Fan West Picnic Area ESD CO All Others $160,867.14  $              9,185.29 1

Rocky Mountain NP Endovalley Picnic Area ESD CO All Others $157,994.51  $            25,642.93 1

Rocky Mountain NP Sprague Lake Picnic Area ESD CO All Others $25,790.51  $                       -   1

Rocky Mountain NP Horseshoe Park Bridge ESD CO Paved Roads $1,065,634.29  $            36,888.95 1

Rocky Mountain NP Aspenglen Campground Bridge ESD CO Paved Roads $1,776,609.58  $          247,558.32 1

Rocky Mountain NP Roaring River Bridge ESD CO Paved Roads $973,884.78  $            78,655.21 1

Rocky Mountain NP Chiquita Creek Bridge ESD CO Paved Roads $349,879.71  $            73,562.82 1

Rocky Mountain NP Glacier Basin Campground Bridge ESD CO Paved Roads $1,023,010.99  $            13,253.63 1

Rocky Mountain NP 235384 Water System McGraw Ranch ESD CO Water Systems $1,665,368.54  $              7,210.15 1

Rocky Mountain NP Electrical System, Alpine Visitor Center CO All Others $148,308.94  $            17,938.14 1

Rocky Mountain NP
Wastewater System, Fall River Pass ESD CO

Waste Water

Systems
$105,801.48  $                       -   1

Rocky Mountain NP
Wastewater System, Headquarters Area City Connect ESD CO

Waste Water

Systems
$3,085,909.96  $          635,305.61 1

Rocky Mountain NP Water System Fall River Fire Protection ESD CO Water Systems $1,367,836.25  $                       -   1

Rocky Mountain NP
Wastewater System Sprague Lake Picnic Area ESD CO

Waste Water

Systems
$27,171.51  $                       -   1

Rocky Mountain NP Moraine Park Bridge, AKA Kaley Cottage Road Bridge ESD CO Paved Roads $1,005,220.17  $          129,825.06 1

Rocky Mountain NP
Wastewater System, Moraine Park Campground connec ESD CO

Waste Water

Systems
$2,234,470.76  $          859,519.87 1

Rocky Mountain NP ROMO Radio System CO All Others $3,646,027.12  $          457,000.00 1

Rocky Mountain NP ROMO IT System CO All Others $2,667,362.97  $                       -   1

Rocky Mountain NP B-1093-N ESD Restroom/Multi-use Building Hidden Valley CO Buildings $908,019.58  $            18,917.25 1

Rocky Mountain NP
Wastewater System Hidden Valley ESD CO

Waste Water

Systems
$360,833.06  $                       -   1

Rocky Mountain NP H1 Sprague Lake Camp Area - Accessible CO Campgrounds $45,683.85  $            12,760.05 1

Rocky Mountain NP ROMO Phone System ESD CO All Others $1,143,664.05  $                       -   1

Rocky Mountain NP ROMO Phone System West CRD CO All Others $330,947.38  $                       -   1

Rocky Mountain NP ROMO Park Boundary CO All Others $104,538.45  $                       -   1

San Antonio Missions NHP SAJO - Church Gift Shop and Storage TX Buildings $357,336.36  $            19,194.69 1

San Antonio Missions NHP HQ - Phone System TX All Others $82,490.99  $                225.85 1

San Antonio Missions NHP SAJO - Visitor Center Phone System TX All Others $44,642.18  $              2,258.46 1
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San Antonio Missions NHP SAJO - Discovery Center Phone System TX All Others $30,279.05  $                       -   1

San Antonio Missions NHP SAJO - North Wall Ruins TX All Others $284,280.90  $                       -   1

San Antonio Missions NHP SAJO - Acequia Desague Remnant TX All Others $280,631.11  $            13,748.77 1

San Antonio Missions NHP SAJO - Lime Kiln TX All Others $47,498.64  $                       -   1

San Antonio Missions NHP CONC - Quarry TX All Others $280,631.11  $                       -   1

San Antonio Missions NHP SAJU - Northeast Wall TX All Others $23,323.92  $                       -   1

San Antonio Missions NHP CONC - Grounds TX All Others $1,754,955.38  $            64,511.85 1

San Antonio Missions NHP SAJU - Convento TX Buildings $889,172.12  $            70,978.57 1

San Antonio Missions NHP CONC - Father President's Office and Sacristy TX Buildings $718,359.95  $          394,266.68 1

San Antonio Missions NHP CONC - Convento and Corridor TX Buildings $1,958,322.60  $          301,203.25 1

San Antonio Missions NHP CONC - Convento Ruins TX All Others $3,191,923.92  $            76,723.42 1

San Antonio Missions NHP SAJO - Indian Quarters and Compound Walls TX Buildings $9,933,031.69  $          858,596.61 1

San Antonio Missions NHP SAJO - Granary TX Buildings $993,630.75  $          271,944.51 1

San Antonio Missions NHP SAJO - Grist Mill TX Buildings $339,263.07  $            82,835.17 1

San Antonio Missions NHP SAJO  - Foundation Ruins TX All Others $266,203.28  $            23,609.77 1

San Antonio Missions NHP SAJU - Convento Ruins TX All Others $435,584.78  $                       -   1

San Antonio Missions NHP SAJU - Unfinished Church Ruins TX All Others $554,274.76  $                       -   1

San Antonio Missions NHP ESPA - Workshop Ruins TX All Others $2,185,988.60  $                       -   1

San Antonio Missions NHP ESPA - Schoolhouse and Bastion (Visitor Contact St TX Buildings $3,037,535.41  $          200,583.37 1

San Antonio Missions NHP SAJO - Convento Ruins TX All Others $2,028,348.32  $          713,682.73 1

San Antonio Missions NHP RADE - Ruins TX All Others $545,334.67  $          223,469.48 1

San Antonio Missions NHP SAJO - Grounds TX All Others $5,264,866.15  $          198,551.71 1

San Antonio Missions NHP SAJU - Grounds TX All Others $1,504,247.47  $            50,455.63 1

San Antonio Missions NHP ESPA - Grounds TX All Others $2,005,663.30  $            28,510.62 1

San Antonio Missions NHP ESPA - First Granary Ruins TX All Others $319,135.00  $              3,880.00 1

San Antonio Missions NHP ESPA - Second Granary Ruins TX All Others $269,282.94  $                       -   1

San Antonio Missions NHP ESPA - North Wall Indian Quarters Ruins TX All Others $1,395,284.96  $              6,584.60 1

San Antonio Missions NHP ESPA - East Wall Indian Quarters Ruins TX All Others $504,877.21  $              6,584.60 1

San Antonio Missions NHP ESPA - North Wall House Ruins TX All Others $210,901.97  $            12,503.06 1

San Antonio Missions NHP ESPA - Gate Fortification Ruins TX All Others $93,997.67  $                       -   1

San Antonio Missions NHP SAJU - Restrooms TX Buildings $183,728.46  $            29,138.38 1

San Antonio Missions NHP ESPA - Oaks House Ruin TX All Others $98,612.32  $            35,102.30 1

San Antonio Missions NHP ESPA - Northeast Wall Ruin TX All Others $429,017.85  $                       -   1

San Antonio Missions NHP ESPA - Old Classroom Ruin TX All Others $225,782.69  $                       -   1

San Antonio Missions NHP ESPA - Camposanto Wall Ruin TX All Others $51,011.78  $                       -   1

San Antonio Missions NHP SAJU - Northwest Wall Indian Quarters Ruins TX All Others $1,193,566.99  $          122,066.50 1

San Antonio Missions NHP CONC - Church TX Buildings $2,379,823.89  $                       -   1

San Antonio Missions NHP SAJO - Church TX Buildings $2,740,543.21  $                       -   1

San Antonio Missions NHP SAJU - Church TX Buildings $1,261,272.56  $                       -   1

San Antonio Missions NHP SAJU - Rectory TX Buildings $999,454.21  $                       -   1

San Antonio Missions NHP ESPA - Church TX Buildings $579,072.16  $                       -   1

San Antonio Missions NHP ESPA - Convento TX Buildings $1,169,463.35  $                       -   1

Saguaro NP RM Broadway Trailhead Parking (Planned) AZ Paved Roads $290,433.70  $                       -   1

Saguaro NP RM Cactus Forest Overlook Parking - Route 924 AZ Paved Roads $21,182.64  $              8,598.88 1

Saguaro NP RM Sonoran Desert Overlook Parking - Route 923 AZ Paved Roads $46,408.14  $                       -   1

Saguaro NP RM Cactus Forest North Trailhead Parking - Route 925 AZ Paved Roads $43,406.26  $            16,154.56 1

Saguaro NP RM Riparian Overlook Parking - Route 927 AZ Paved Roads $24,232.94  $              8,858.61 1

Saguaro NP RM Rincon Mountains Overlook Parking - Route 928 AZ Paved Roads $35,502.11  $            13,027.11 1

Saguaro NP RM Javelina Rocks Overlook Parking - Route 929 AZ Paved Roads $63,499.51  $            23,450.51 1

Saguaro NP RM Desert Living Overlook Parking AZ Paved Roads $30,260.92  $                       -   1

Saguaro NP RM Broadway Trailhead (Planned) AZ All Others $13,356.57  $                333.90 1

Saguaro NP RM Future Generations Overlook Parking - Route 922 AZ Paved Roads $30,987.18  $                       -   1

Saguaro NP RM Loma Verde Trailhead Parking - Route 926 AZ Paved Roads $38,637.14  $                       -   1

Saguaro NP
RM Headquarters Waste Water System AZ

Waste Water

Systems
$71,829.99  $                       -   1

Saguaro NP TM Visitor Center Grounds (E) AZ All Others $56,567.03  $                       -   1

Saguaro NP RM Visitor Center Grounds (E) AZ All Others $274,054.59  $                       -   1

Saguaro NP TM Visitor Center AZ Buildings $2,338,647.07  $          605,474.59 1

Saguaro NP TM Quarters 31 and 32 Duplex AZ Housing $302,356.41  $                       -   1

Saguaro NP TM Water System AZ Water Systems $905,988.66  $            36,184.88 1

Saguaro NP
TM Waste Water System AZ

Waste Water

Systems
$146,663.95  $            97,684.61 1

Saguaro NP TM Signal Hill Picnic Site AZ All Others $49,981.61  $                       -   1

Saguaro NP
TM Signal Hill Picnic Area Access Road - Route 203 AZ Unpaved Roads $464,884.99  $                       -   1

Saguaro NP RM Cactus Forest Drive - Route 500 AZ Paved Roads $10,748,677.36  $       2,032,632.47 1

Saguaro NP RM Entrance Road - Route 10 AZ Paved Roads $268,322.34  $            89,987.72 1

Saguaro NP RM Visitor Center AZ Buildings $1,963,285.57  $          195,112.79 1

Saguaro NP RM Entrance Station AZ Buildings $25,083.23  $                       -   1

Saguaro NP RM Quarters 16 AZ Housing $215,987.75  $              8,800.00 1

Saguaro NP RM Cactus Forest Trail AZ Trails $427,170.02  $          225,161.53 1

Saguaro NP RM Desert Ecology Trail AZ Trails $135,132.72  $                       -   1

Saguaro NP TM Cactus Wren and Signal Hill Trail AZ Trails $162,170.78  $            35,480.74 1

Saguaro NP TM Desert Discovery Trail AZ Trails $184,274.17  $                       -   1

Saguaro NP TM Wasson Peak Trail AZ Trails $24,325.62  $                       -   1

Saguaro NP RM Headquarters Water System AZ Water Systems $847,249.13  $                       -   1

Saguaro NP RM Air Operations Water System AZ Water Systems $299,315.56  $                       -   1

Saguaro NP RM Fire Facility Water System AZ Water Systems $299,315.56  $                       -   1

Saguaro NP
RM Fire Facility Waste Water Treatment AZ

Waste Water

Systems
$89,359.02  $                       -   1

Saguaro NP
RM Air Operations Waste Water System AZ

Waste Water

Systems
$77,613.34  $                       -   1

Saguaro NP
RM Visitor Center Waste Water System AZ

Waste Water

Systems
$114,120.18  $                       -   1

Saguaro NP
RM Admin Waste Water System AZ

Waste Water

Systems
$106,898.17  $                       -   1

Saguaro NP
RM Madrona Waste Water System AZ

Waste Water

Systems
$20,137.86  $                       -   1

Saguaro NP RM Javelina Picnic Area AZ All Others $74,972.42  $            65,987.29 1

Saguaro NP RM East Side Visitor Center Parking - Route 902A AZ Paved Roads $135,983.05  $            19,477.19 1

Saguaro NP RM East Side Visitor Center Parking - Route 902B AZ Paved Roads $42,401.60  $            15,632.96 1

Saguaro NP RM Desert Ecology Trailhead Parking - Route 903 AZ Paved Roads $51,165.16  $            21,200.49 1

Saguaro NP RM Tucson Basin Information Parking - Route 907 AZ Paved Roads $123,185.48  $            19,334.57 1

Saguaro NP RM Douglas Springs Trailhead Parking - Route 908 AZ Paved Roads $225,540.07  $          210,942.68 1

Saguaro NP TM Red Hills Visitor Center Parking - Route 911 AZ Paved Roads $838,442.51  $          273,177.20 1

Saguaro NP
TM Signal Hill Picnic Area Parking - Route 915 (unpaved) AZ Unpaved Roads $17,120.30  $                       -   1

Saguaro NP RM Javelina Comfort Station AZ Buildings $53,715.66  $                       -   1

Sand Creek Massacre NHS SAND Monument CO All Others $2,152.66  $                       -   1

Sand Creek Massacre NHS Modular Adminstration Building CO Buildings $329,535.19  $              3,500.00 1

Sand Creek Massacre NHS Headquarters  Area Vault Toilet CO Buildings $28,249.60  $                       -   1

Sand Creek Massacre NHS Monument Area Vault Toilet CO Buildings $28,249.60  $                       -   1

Sand Creek Massacre NHS Water System #1 Potable Water CO Water Systems $158,317.60  $                       -   1

Sand Creek Massacre NHS 
Waste Water System HQ Area CO

Waste Water

Systems
$13,275.70  $                       -   1

Sand Creek Massacre NHS
Headquarters Road CO Unpaved Roads $40,420.69  $              9,000.00 1

Sand Creek Massacre NHS
Monument Road CO Unpaved Roads $107,405.74  $          139,513.30 1

Sand Creek Massacre NHS Monument Trail CO Trails $15,946.79  $              9,169.36 1

Salinas Pueblo Missions NM QU Campo Santo NM All Others $969,121.38  $                       -   1

Salinas Pueblo Missions NM QU Square Kiva in Mission Convento NM All Others $36,690.00  $                       -   1

Salinas Pueblo Missions NM GQ Water System (Potable) #NM35901/30 NM Water Systems $1,204,227.47  $          144,256.06 1

Salinas Pueblo Missions NM ABO San Gregorio Church (Mission) Ruins NM All Others $2,144,873.25  $                       -   1

Salinas Pueblo Missions NM ABO San Gregorio Convento Ruins NM All Others $3,541,856.06  $                       -   1

Salinas Pueblo Missions NM GQ San Buenaventura Church (Mission II) Ruins NM All Others $1,609,722.47  $                       -   1

Salinas Pueblo Missions NM GQ San Buenaventura Convento Ruins NM All Others $3,550,147.46  $                       -   1

Salinas Pueblo Missions NM GQ San Isidro Church (Mission I) Ruins NM All Others $2,240,579.72  $                       -   1

Salinas Pueblo Missions NM QU La Purisima Concepcion Church Ruins NM All Others $1,376,852.52  $                       -   1

Salinas Pueblo Missions NM QU La Purisima Concepcion Convento Ruins NM All Others $3,876,354.91  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Visitor Center Museum Exhibits AZ All Others $1,197,045.05  $          350,000.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Mod # 2 Detached Garage AZ Housing $39,893.65  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Mod # 7 Detached Garage AZ Housing $39,893.65  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lava Flow Trail Parking Waysides AZ All Others $3,382.18  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lenox Crater Pullout Waysides AZ All Others $2,865.16  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Bonito Park Pullout Wayside AZ All Others $2,606.65  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lava Flow Trail Waysides AZ All Others $9,381.79  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lenox Trail Waysides AZ All Others $8,595.49  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR  "A" Loop Trail AZ Trails $11,632.99  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Visitor Center AZ Buildings $1,033,950.32  $          114,175.08 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Maintenance Annex AZ Buildings $582,157.86  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lava Flow Rest Room AZ Buildings $106,907.26  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Pump House Building AZ Buildings $38,956.15  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Maintenance Office (Formerly Mod # 12) AZ Housing $516,292.03  $            17,305.08 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Park Boundary and Fences AZ All Others $516,970.05  $            34,648.26 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lava Flow Trail AZ Trails $391,411.31  $            90,411.24 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lenox Crater Trail AZ Trails $76,415.81  $              1,129.22 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Water System AZ Water Systems $1,828,707.06  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM,
SUCR Wastewater System AZ

Waste Water

Systems
$335,831.05  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Propane Distribution System AZ All Others $110,872.44  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Mod # 2 (closest to gas pumps) AZ Housing $208,876.71  $                500.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Apt Building AZ Housing $297,535.50  $            19,486.03 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Mod # 7 AZ Housing $215,398.80  $                       -   1
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Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM,
SUCR Lava Flow Wastewater System AZ

Waste Water

Systems
$9,266.86  $                       -   1

Timpanogos Cave NM Water System (Potable, Parkwide) UT Water Systems $2,172,236.22  $            86,682.82 1

Timpanogos Cave NM Historic Rock Outhouse UT Buildings $117,020.66  $            25,430.52 1

Timpanogos Cave NM
VC and Swinging Bridge Septic System UT

Waste Water

Systems
$326,370.40  $            25,542.39 1

Timpanogos Cave NM
Maintenance Septic System UT

Waste Water

Systems
$67,585.31  $                       -   1

Timpanogos Cave NM
Swinging Bridge Septic Tank System UT

Waste Water

Systems
$60,484.15  $                       -   1

Timpanogos Cave NM Rock Trap - Curtain UT All Others $677,489.03  $                       -   1

Timpanogos Cave NM Cave Electrical System UT All Others $366,308.97  $          179,442.12 1

Timpanogos Cave NM Exit Shelter UT Buildings $461,335.55  $                       -   1

Timpanogos Cave NM Entrance Shelter UT Buildings $880,731.50  $                       -   1

Tonto NM TONT00009 AZ All Others $69,196.81  $                       -   1

Tonto NM TONT00049 AZ All Others $30,595.25  $                       -   1

Tonto NM TONT00047 AZ All Others $49,843.87  $                       -   1

Tonto NM TONT00053 AZ All Others $143,146.52  $                       -   1

Tonto NM TONT00010 AZ All Others $70,720.96  $                       -   1

Tonto NM TONT00054 AZ All Others $15,231.97  $                       -   1

Tonto NM TONT00055 AZ All Others $124,265.82  $                       -   1

Tonto NM TONT00011 AZ All Others $56,766.84  $                       -   1

Tonto NM TONT00056 AZ All Others $29,628.01  $                       -   1

Tonto NM TONT00012 AZ All Others $59,146.61  $                       -   1

Tonto NM TONT00057 AZ All Others $480,184.83  $                       -   1

Tonto NM TONT00013 AZ All Others $82,403.47  $                       -   1

Tonto NM TONT00058 AZ All Others $170,344.02  $                       -   1

Tonto NM TONT00014 AZ All Others $1,349,448.66  $                       -   1

Tonto NM TONT00061 AZ All Others $24,000.45  $                       -   1

Tonto NM TONT00015 AZ All Others $210,058.56  $                       -   1

Tonto NM TONT00060 AZ All Others $63,797.98  $                       -   1

Tonto NM TONT00016 AZ All Others $271,018.42  $                       -   1

Tonto NM TONT00017 AZ All Others $177,316.56  $                       -   1

Tonto NM TONT00059 AZ All Others $21,827.46  $                       -   1

Tonto NM TONT00062 AZ All Others $147,630.85  $                       -   1

Tonto NM TONT00018 AZ All Others $179,749.59  $                       -   1

Tonto NM TONT00019 AZ All Others $1,532,617.26  $                       -   1

Tonto NM TONT00020 AZ All Others $36,971.47  $                       -   1

Tonto NM TONT00001 AZ All Others $93,746.04  $                       -   1

Tonto NM TONT00021 AZ All Others $16,556.15  $                       -   1

Tonto NM TONT00003 AZ All Others $144,447.53  $                       -   1

Tonto NM TONT00005 AZ All Others $5,152.29  $                       -   1

Tonto NM TONT00022 AZ All Others $170,981.58  $                       -   1

Tonto NM TONT00023 AZ All Others $36,971.47  $                       -   1

Tonto NM TONT00006 AZ All Others $175,539.09  $                       -   1

Tonto NM TONT00024 AZ All Others $63,733.73  $                       -   1

Tonto NM TONT00007 AZ All Others $152,655.28  $                       -   1

Tonto NM TONT00040 AZ All Others $21,098.73  $                       -   1

Tonto NM TONT00026 AZ All Others $120,548.33  $                       -   1

Tonto NM TONT00045 AZ All Others $184,077.83  $                       -   1

Tonto NM TONT00008 AZ All Others $228,074.25  $                       -   1

Tonto NM TONT00027 AZ All Others $120,548.33  $                       -   1

Tonto NM TONT00028 AZ All Others $141,644.88  $                       -   1

Tonto NM TONT00029 AZ All Others $86,569.90  $                       -   1

Tonto NM TONT00030 AZ All Others $55,646.50  $                       -   1

Tonto NM TONT00031 AZ All Others $52,862.67  $                       -   1

Tonto NM TONT00032 AZ All Others $51,209.08  $                       -   1

Tonto NM TONT00033 AZ All Others $170,992.28  $                       -   1

Tonto NM TONT00034 AZ All Others $302,905.43  $                       -   1

Tonto NM TONT00035 AZ All Others $218,942.68  $                       -   1

Tonto NM TONT00036 AZ All Others $64,915.35  $                       -   1

Tonto NM TONT00037 AZ All Others $49,909.57  $                       -   1

Tonto NM TONT00063 AZ All Others $211,527.60  $                       -   1

Tonto NM TONT00065 AZ All Others $2,363,346.30  $                       -   1

Tonto NM TONT00048 AZ All Others $109,205.29  $                       -   1

Tonto NM TONT00064 AZ All Others $148,949.95  $                       -   1

Tonto NM TONT00052 North Annex AZ All Others $1,610,174.00  $                       -   1

Tonto NM TONT00046 AZ All Others $210,022.67  $                       -   1

Tonto NM TONT00038 AZ All Others $77,752.10  $                       -   1

Tonto NM TONT00041 AZ All Others $149,281.56  $                       -   1

Tonto NM TONT00042 AZ All Others $623,738.70  $                       -   1

Tonto NM TONT00043 AZ All Others $22,151.98  $                       -   1

Tonto NM TONT00068 AZ All Others $1,494,044.11  $                       -   1

Tonto NM Pumphouse AZ Buildings $17,931.38  $              4,346.98 1

Tonto NM Visitor Center AZ Buildings $2,678,052.41  $            72,550.62 1

Tonto NM Water Distribution System AZ Water Systems $2,334,898.15  $          160,937.84 1

Tonto NM TONT00050 Upper Cliff Dwelling AZ All Others $5,148,351.86  $          108,316.29 1

Tonto NM TONT00051 Lower Cliff Dwelling AZ All Others $3,786,518.08  $                       -   1

Tonto NM Lower Cliff Dwelling Trail (Paved) AZ Trails $924,883.54  $            23,561.19 1

Tonto NM Upper Cliff Dwelling Trail  (Unpaved) AZ Trails $209,135.29  $                       -   1

Tonto NM Quarters 11 AZ Housing $168,567.83  $            32,474.96 1

Tonto NM Quarters 12 AZ Housing $183,358.35  $            21,498.55 1

Tonto NM Quarters 14 AZ Housing $149,010.71  $            22,640.51 1

Tonto NM Quarters 19 AZ Housing $183,358.35  $            20,981.56 1

Tonto NM TONT00039 AZ All Others $980,023.25  $                       -   1

Tonto NM TONT00044 AZ All Others $539,302.01  $                       -   1

Tonto NM TONT00025 AZ All Others $469,982.04  $                       -   1

Tonto NM
Wastewater System AZ

Waste Water

Systems
$541,073.69  $                       -   1

Tonto NM Electrical System AZ All Others $64,948.55  $            13,219.54 1

Tonto NM Telephone System AZ All Others $32,807.10  $                       -   1

Tonto NM Laundry Building AZ Buildings $41,195.73  $                       -   1

Tonto NM Administration Building AZ Buildings $743,700.45  $                       -   1

Tonto NM Visitor Center Parking Lot RT 900 AZ Paved Roads $263,582.98  $          115,927.74 1

Tonto NM Park Entrance Road RT 010 and RT 904 AZ Paved Roads $3,295,658.15  $          456,740.68 1

Tonto NM Radio System AZ All Others $536,502.49  $                       -   1

Tumacacori NHP Mortuary Chapel AZ All Others $159,813.10  $                       -   1

Tumacacori NHP Mission Granary AZ All Others $143,639.87  $            42,900.83 1

Tumacacori NHP Convento Ruin AZ All Others $132,037.34  $                       -   1

Tumacacori NHP Jesuit Church Footprint AZ All Others $105,586.06  $                       -   1

Tumacacori NHP Visitor Center Courtyard Garden AZ All Others $129,773.65  $            83,431.93 1

Tumacacori NHP Heritage Mission Grounds AZ All Others $206,876.24  $            30,046.47 1

Tumacacori NHP Ruins Trail AZ Trails $50,597.28  $                       -   1

Tumacacori NHP CA Church Ruin AZ All Others $160,164.69  $                       -   1

Tumacacori NHP GU Church Ruin AZ All Others $500,279.53  $                       -   1

Tumacacori NHP Visitor Center AZ Buildings $2,430,734.52  $          205,684.65 1

Tumacacori NHP VC Comfort Station AZ Buildings $137,152.25  $              1,052.94 1

Tumacacori NHP VC Parking Lot RT-0900 AZ Paved Roads $367,210.00  $          158,794.47 1

Tumacacori NHP Pump House AZ Buildings $68,855.71  $            16,106.36 1

Tumacacori NHP VC Water System AZ Water Systems $1,283,316.80  $                       -   1

Tumacacori NHP
VC Septic System AZ

Waste Water

Systems
$330,990.82  $                       -   1

Tumacacori NHP Mission Cemetary Ruins AZ All Others $113,034.38  $                       -   1

Tumacacori NHP Calabasas Shelter AZ Buildings $181,230.63  $            71,091.98 1

Tumacacori NHP Mission Church AZ All Others $1,234,730.69  $          258,975.44 1

Tumacacori NHP Maintenance/Administrative South Compound Water System AZ Water Systems $235,951.70  $                       -   1

Tumacacori NHP Maintenance Barn AZ Buildings $737,739.80  $                       -   1

Tumacacori NHP South Compound Administrative Office AZ Buildings $596,660.25  $                       -   1

Tumacacori NHP
South Compound Septic System AZ

Waste Water

Systems
$68,283.81  $                       -   1

Tumacacori NHP South Compound Fire Protection Water System AZ Water Systems $574,978.64  $          116,326.73 1

Montezuma Castle NM & Tuzigoot NM TUZI Visitor Center/HB AZ Buildings $2,315,120.33  $            46,463.00 1

Montezuma Castle NM & Tuzigoot NM TUZI Restrooms AZ Buildings $177,687.12  $            14,565.09 1

Montezuma Castle NM & Tuzigoot NM TUZI Pueblo Trail AZ Trails $409,166.09  $            48,718.39 1

Montezuma Castle NM & Tuzigoot NM TUZI Qtrs 6 AZ Housing $229,968.03  $              4,275.67 1

Montezuma Castle NM & Tuzigoot NM TUZI Qtrs 7 AZ Housing $230,872.04  $            10,478.72 1

Montezuma Castle NM & Tuzigoot NM TUZI Water System AZ Water Systems $799,097.56  $            48,877.63 1

Montezuma Castle NM & Tuzigoot NM
TUZI Waste Water System AZ

Waste Water

Systems
$176,783.83  $                       -   1

Montezuma Castle NM & Tuzigoot NM TUZI Ruins NA2733 (86A-1) AZ All Others $5,251,085.66  $       1,553,712.47 1

Montezuma Castle NM & Tuzigoot NM TUZI Ent. Road Bridge AZ Paved Roads $7,295,290.36  $          114,750.00 1

Montezuma Castle NM & Tuzigoot NM TUZI Well Pump House/HB AZ Buildings $36,396.28  $                       -   1

Valles Caldera NPres Bond Cabin NM Buildings $742,877.80  $            21,009.44 1

Valles Caldera NPres Headquarter's Commissary NM Buildings $94,325.27  $            30,047.05 1

Valles Caldera NPres Movie Set Cabin NM Buildings $132,411.41  $                       -   1

Valles Caldera NPres Ranch District Water System NM Water Systems $1,016,009.16  $            20,498.00 1

Valles Caldera NPres
Ranch District Waste Water System NM

Waste Water

Systems
$30,579.79  $                       -   1

Valles Caldera NPres
RT 900 Entrance Station Parking Lot NM Unpaved Roads $6,306.00  $                       -   1

Valles Caldera NPres Staging Area Maintained Landscape NM All Others $61,812.25  $                       -   1

Valles Caldera NPres La Jara Hike NM Trails $175,144.44  $                       -   1

Valles Caldera NPres Valle Pond Hike NM Trails $116,762.96  $                       -   1

Valles Caldera NPres Coyote Call Hike NM Trails $408,670.37  $                       -   1
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Valles Caldera NPres Valle Grande Trail NM Trails $233,525.93  $                       -   1

Valles Caldera NPres Propane System NM All Others $44,516.34  $                       -   1

Washita Battlefield NHS Visitor Center Maintained Landscape OK All Others $84,939.84  $                       -   1

Washita Battlefield NHS Washita Battlefield Overlook Area OK All Others $75,249.70  $                       -   1

Washita Battlefield NHS Washita Battlefield Trail OK Trails $216,117.14  $                       -   1

Washita Battlefield NHS Washita Battlefield NPS/USFS Visitor Center OK Buildings $4,311,818.30  $          137,860.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA New Pumphouse (Constructed Fall 2005) AZ Buildings $29,425.52  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Visitor Center Museum Exhibits AZ All Others $909,267.21  $          478,056.04 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Residence # 1 Detached Garage AZ Housing $39,498.66  $              4,328.84 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Residence # 2 Detached Garage AZ Housing $39,498.66  $              4,598.60 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10153 (Ranger Ledge Site) AZ All Others $189,332.73  $              7,712.28 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10155 (Ranger Ledge Site) AZ All Others $1,383,738.82  $            25,707.60 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10156 (Ranger Ledge Site) AZ All Others $738,018.86  $            12,853.80 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10152 (Ranger Ledge Site) AZ All Others $46,052.98  $              5,141.52 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10090 (Anniversary Site) AZ All Others $340,756.93  $          169,513.26 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10157 (Ranger Ledge Site) AZ All Others $208,519.84  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10154 (Ranger Ledge Site) AZ All Others $203,061.72  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10158 (Island Site) AZ All Others $43,686.45  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10159 (Island Site) AZ All Others $179,359.69  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10160 (Island Site) AZ All Others $184,937.83  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10161 (Island Site) AZ All Others $74,592.58  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10162 (Island Site) AZ All Others $457,759.59  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10165 (Island Site) AZ All Others $248,494.82  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Rim Trail Waysides AZ All Others $11,540.74  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Island Trail Waysides AZ All Others $26,485.99  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Visitor Center AZ Buildings $2,821,146.58  $       3,017,002.37 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Historic Ranger Cabin (107) AZ Buildings $290,475.90  $          201,456.84 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Maintenance Shop AZ Buildings $524,347.47  $            19,999.94 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA CCC Restroom AZ Buildings $191,893.38  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Island Trail AZ Trails $1,105,928.29  $          100,602.79 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Residence # 1 AZ Housing $709,055.77  $            81,711.23 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Residence # 2 AZ Housing $490,363.74  $          176,914.09 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Ponderosa House (Res #6) AZ Housing $444,947.59  $            17,446.96 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Pinyon Office (Formerly Res # 7) AZ Housing $602,164.13  $            15,814.66 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Rim Trail AZ Trails $624,098.79  $            61,910.21 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Ranger Canyon & Ledge Trails AZ Trails $252,097.67  $            29,537.12 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Water System AZ Water Systems $2,593,567.89  $          108,513.52 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM,
WACA Wastewater System AZ

Waste Water

Systems
$243,401.21  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Park Boundary and Fences AZ All Others $1,592,426.98  $            34,426.98 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Rim Trail Picnic Area AZ All Others $4,811.89  $                       -   1

Waco Mammoth NM Main Entrance Landscape TX All Others $133,469.62  $                       -   1

Waco Mammoth NM Welcome Center Landscape TX All Others $79,355.05  $                       -   1

Waco Mammoth NM Welcome Center Building TX Buildings $289,100.69  $                       -   1

Waco Mammoth NM Interp Media WACO Exhibits TX All Others $110,897.75  $                       -   1

Waco Mammoth NM Interp Media WACO Waysides TX All Others $19,529.09  $                       -   1

Waco Mammoth NM
WACO City Sewer TX

Waste Water

Systems
$37,619.52  $                       -   1

Waco Mammoth NM WACO City Water TX Water Systems $94,047.32  $                       -   1

Waco Mammoth NM Dig Shelter Building TX Buildings $3,229,604.77  $                       -   1

White Sands NM VC Concessions Gift Shop NM Buildings $987,642.26  $          187,295.79 1

White Sands NM Dunes Drive Road RT-0010 NM Paved Roads $12,635,771.46  $                       -   1

White Sands NM Visitors Center Building #20 -  Historic NM Buildings $1,725,742.04  $          439,463.87 1

White Sands NM
Waste Water System NM

Waste Water

Systems
$2,411,219.37  $          304,985.95 1

White Sands NM VC Restroom Building # 21 - Historic NM Buildings $315,106.59  $            20,000.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM,
WUPA Wastewater System (Septic) AZ

Waste Water

Systems
$252,891.85  $            16,006.30 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Visitor Center Museum Exhibits AZ All Others $1,026,079.14  $            28,750.46 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02676 (Wupatki Pueblo) AZ All Others $7,028,783.53  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01692 (Lomaki) AZ All Others $446,569.78  $            31,493.10 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wupatki Trail Waysides AZ All Others $7,900.21  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01695 (Box Canyon Pueblos) AZ All Others $378,220.28  $            40,396.44 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02671 (Citadel) AZ All Others $717,489.29  $            29,784.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02672 (Nalakihu) AZ All Others $613,274.46  $            57,168.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00831 (Crack-In-Rock) AZ All Others $812,066.51  $            74,863.48 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wukoki Restroom AZ Buildings $14,407.30  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wukoki Pueblo Trail Waysides AZ All Others $6,619.22  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Lomaki Trail Waysides AZ All Others $18,454.41  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00081 (Stone House) AZ All Others $420,535.08  $            16,626.32 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00082 AZ All Others $984,597.23  $            16,626.32 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00136 (Kaibab House) AZ All Others $416,450.78  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00157 AZ All Others $1,040,978.28  $            19,164.00 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00323 (Small Tower House) AZ All Others $229,326.59  $            16,582.53 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00355 (Antelope House) AZ All Others $523,745.81  $            45,126.36 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00839 (Cinnamon Mesa) AZ All Others $669,065.21  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01635 AZ All Others $746,380.84  $            24,988.40 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01636 AZ All Others $1,148,828.82  $            24,909.72 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01637 AZ All Others $271,409.32  $            24,909.72 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01762 (Coyote Water Pueblo) AZ All Others $308,371.45  $            16,584.69 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01801 AZ All Others $426,973.00  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02371 AZ All Others $328,465.35  $            49,958.51 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02670 (Wukoki) AZ All Others $278,364.67  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00834 (Horseshoe Mesa) AZ All Others $101,190.16  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00833 (Middle Mesa) AZ All Others $1,107,522.22  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Visitor Center AZ Buildings $2,383,989.62  $            30,956.12 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Maintenance Shop AZ Buildings $352,021.69  $            24,570.27 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Lomaki Restroom AZ Buildings $29,302.98  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA New Heiser Storage Building (Butler Building) AZ Buildings $568,785.35  $                       -   1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Pump House AZ Buildings $32,157.89  $            32,456.26 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Residence # 1 AZ Housing $673,478.85  $          398,384.35 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Residence # 10 AZ Housing $196,215.57  $            30,330.13 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Residence # 12 AZ Housing $196,215.57  $            15,114.57 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Park Boundary and Fences AZ All Others $2,819,278.23  $          254,285.66 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Lomaki Trail AZ Trails $449,847.57  $          513,971.76 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wupatki Trail AZ Trails $1,064,062.20  $          440,144.20 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Citadel Trail AZ Trails $180,653.53  $          164,864.35 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wukoki Trail AZ Trails $117,925.75  $            80,729.20 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Water System AZ Water Systems $2,107,132.90  $          509,914.51 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Apt Building AZ Housing $523,447.94  $            51,508.38 1

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Propane Distribution System AZ All Others $116,392.07  $                       -   1

Yellowstone NP North Entrance Rd., Mammoth-Gardiner, RT 11 MT Paved Roads $23,259,316.78  $     34,116,320.81 1

Yellowstone NP Mammoth-Norris Road, RT 10a WY Paved Roads $93,214,819.15  $     63,687,817.38 1

Yellowstone NP Mammoth-Tower, RT 10h WY Paved Roads $74,948,956.99  $     21,315,690.32 1

Yellowstone NP MA0001PH-Albright Visitor Center WY Buildings $16,054,552.49  $          198,141.30 1

Yellowstone NP MA0002QH-Stone duplex WY Housing $2,335,385.80  $            83,011.13 1

Yellowstone NP MA1015P - Justice Center WY Buildings $10,124,171.37  $          472,853.33 1

Yellowstone NP
NS Campground Wastewater System WY

Waste Water

Systems
$767,726.77  $                       -   1

Yellowstone NP
TR Govt Wastewater System WY

Waste Water

Systems
$544,255.24  $                       -   1

Yellowstone NP NS1805U - Norris Water Treatment Plant WY Buildings $426,790.59  $              2,499.42 1

Yellowstone NP NS1806U - Norris Wastewater Treatment Plant WY Buildings $853,581.17  $              1,943.45 1

Yellowstone NP NS1810U - Norris Lift Station WY Buildings $30,968.93  $              1,698.83 1

Yellowstone NP MJ0482U-Pump House, Firehole Cyn Drive WY Buildings $71,373.71  $                       -   1

Yellowstone NP BL0231QH-Quarters WY Housing $401,238.55  $            88,392.47 1

Yellowstone NP GV0604U-Water Treatment Plant WY Buildings $896,404.80  $            21,703.91 1

Yellowstone NP GV0636P-Visitor Center & Museum WY Buildings $4,134,690.63  $          554,210.70 1

Yellowstone NP GV0643U-Lift Station, Lakeside WY Buildings $196,646.43  $            17,264.58 1

Yellowstone NP CA0813U-Water Treatment Plant WY Buildings $1,315,211.81  $          132,544.04 1

Yellowstone NP CA0822P-Visitor Center WY Buildings $21,701,885.00  $          470,501.83 1

Yellowstone NP CA0876U-Headworks Building, WWTP WY Buildings $212,306.24  $              8,246.90 1

Yellowstone NP NS0115PH-Museum & Office WY Buildings $1,328,452.37  $          350,000.00 1

Yellowstone NP NS0412P- Pump House WY Buildings $51,534.24  $            12,031.86 1

Yellowstone NP OF0154U-Lift Station, #4 (Inn Lift Station) WY Buildings $174,200.24  $            37,567.29 1

Yellowstone NP OF0155U-Lift Station, #5 (Lodge Lift Station) WY Buildings $83,470.95  $            13,700.72 1

Yellowstone NP OF0414U-Water treatment Plant WY Buildings $1,365,682.78  $            23,835.02 1

Yellowstone NP OF0548U-Lift Station (Main Lift Station) WY Buildings $112,286.04  $              2,667.20 1

Yellowstone NP NE0254PH-Entrance Station MT Buildings $256,626.96  $          130,463.65 1

Yellowstone NP NO0507- North Entrance kiosk MT Buildings $61,862.02  $          395,000.00 1

Yellowstone NP Box Culvert Bridge South of Lake, RT 18P WY Paved Roads $558,132.01  $            98,739.00 1

Yellowstone NP LA0722U-Lake Lodge Lift Station WY Buildings $297,230.34  $            18,886.12 1

Yellowstone NP EE0833P-Chlorination/Disinfection Building WY Buildings $145,166.87  $              4,404.31 1

Yellowstone NP MA0347U Bunsen Peak Radio Building WY Buildings $12,097.24  $                       -   1

Yellowstone NP FB0302PH-Museum WY Buildings $2,451,926.54  $          653,396.97 1

Yellowstone NP TR0908U-Pump House & Chlorinator WY Buildings $51,534.24  $            18,180.42 1

Yellowstone NP Tower Electrical Distribution System WY All Others $99,461.28  $            50,972.93 1

Yellowstone NP Madison Electrical Distribution System WY All Others $93,475.93  $                       -   1

Yellowstone NP WE1402P West Entrance Station MT Buildings $2,590,596.69  $            16,000.00 1

Yellowstone NP GV Marina Generator Fuel System  WY-3037 WY All Others $50,905.61  $          104,053.00 1

Yellowstone NP MA0504U-Water Treatment Plant WY Buildings $1,002,377.21  $          115,221.59 1

Yellowstone NP 05-005  LL Boiler Building WY Buildings $424,612.48  $            17,554.97 1

Yellowstone NP 05-009  LL Recreation Hall WY Buildings $1,628,377.13  $                       -   1

Yellowstone NP 12-100  GV Campground Registration WY Buildings $204,374.45  $                455.19 1
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Yellowstone NP 14-090-REG  BBCG Campground Registration WY Buildings $214,263.53  $              3,312.50 1

Yellowstone NP 22-002  MCG Campground Registration WY Buildings $217,559.89  $                182.48 1

Yellowstone NP FC Midway Geyser Basin Boardwalk & Trail WY Trails $1,157,879.50  $          320,000.00 1

Yellowstone NP Roosevelt Arch MT All Others $18,022,636.38  $                337.44 1

Yellowstone NP 01-CAB-502  LYH Guest Cabin 502 WY Buildings $72,320.12  $              3,379.75 1

Yellowstone NP 01-CAB-503  LYH Guest Cabin 503 WY Buildings $72,320.12  $              3,234.35 1

Yellowstone NP 01-CAB-504  LYH Guest Cabin 504 WY Buildings $72,320.12  $              2,444.47 1

Yellowstone NP 01-CAB-509  LYH Guest Cabin 509 WY Buildings $72,320.12  $              2,229.92 1

Yellowstone NP 01-CAB-510  LYH Guest Cabin 510 WY Buildings $72,320.12  $              4,715.67 1

Yellowstone NP 01-CAB-511  LYH Guest Cabin 511 WY Buildings $72,320.12  $              4,571.65 1

Yellowstone NP 01-CAB-514  LYH Guest Cabin 514,515 WY Buildings $144,640.24  $              7,009.22 1

Yellowstone NP 01-CAB-516  LYH Guest Cabin 516 WY Buildings $72,320.12  $              3,130.74 1

Yellowstone NP 01-CAB-517  LYH Guest Cabin 517 WY Buildings $72,320.12  $                507.55 1

Yellowstone NP 01-CAB-518  LYH Guest Cabin 518 WY Buildings $72,320.12  $              1,709.14 1

Yellowstone NP 01-CAB-519  LYH Guest Cabin 519,520 WY Buildings $144,640.24  $              2,596.86 1

Yellowstone NP 01-CAB-521  LYH Guest Cabin 521,522 WY Buildings $144,640.24  $              3,484.92 1

Yellowstone NP 01-CAB-523  LYH Guest Cabin 523 WY Buildings $72,320.12  $              3,765.50 1

Yellowstone NP 01-CAB-524  LYH Guest Cabin 524 WY Buildings $72,320.12  $              1,104.00 1

Yellowstone NP 01-CAB-525  LYH Guest Cabin 525 WY Buildings $72,320.12  $              1,023.75 1

Yellowstone NP 01-CAB-526  LYH Guest Cabin 526,527 WY Buildings $144,640.24  $              5,298.48 1

Yellowstone NP 01-CAB-528  LYH Guest Cabin 528,529 WY Buildings $144,640.24  $              4,358.69 1

Yellowstone NP 01-CAB-530  LYH Guest Cabin 530 WY Buildings $72,320.12  $              5,817.16 1

Yellowstone NP 01-CAB-531  LYH Guest Cabin 531 WY Buildings $72,320.12  $              4,600.84 1

Yellowstone NP 01-CAB-532  LYH Guest Cabin 532,533 WY Buildings $144,640.24  $              9,906.87 1

Yellowstone NP 01-CAB-534  LYH Guest Cabin 534 WY Buildings $72,320.12  $              5,066.89 1

Yellowstone NP 01-CAB-535  LYH Guest Cabin 535 WY Buildings $72,320.12  $              5,095.33 1

Yellowstone NP 01-CAB-536  LYH Guest Cabin 536,537 WY Buildings $144,640.24  $              7,934.83 1

Yellowstone NP 01-CAB-538  LYH Guest Cabin 538,539 WY Buildings $144,640.24  $              9,355.25 1

Yellowstone NP 01-CAB-540  LYH Guest Cabin 540 WY Buildings $72,320.12  $              4,754.70 1

Yellowstone NP 01-CAB-541  LYH Guest Cabin 541,542 WY Buildings $144,640.24  $              6,428.22 1

Yellowstone NP 01-CAB-543  LYH Guest Cabin 543 WY Buildings $72,320.12  $              3,385.91 1

Yellowstone NP 01-CAB-544  LYH Guest Cabin 544 WY Buildings $72,320.12  $              6,290.31 1

Yellowstone NP 01-CAB-545  LYH Guest Cabin 545,546 WY Buildings $144,640.24  $              9,984.90 1

Yellowstone NP 01-CAB-547  LYH Guest Cabin 547,548 WY Buildings $144,640.24  $              9,384.41 1

Yellowstone NP 01-CAB-549  LYH Guest Cabin 549 WY Buildings $72,320.12  $              4,922.91 1

Yellowstone NP 01-CAB-550  LYH Guest Cabin 550,551 WY Buildings $144,640.24  $              9,964.81 1

Yellowstone NP 01-CAB-552  LYH Guest Cabin 552 WY Buildings $72,320.12  $              4,779.39 1

Yellowstone NP 01-CAB-553  LYH Guest Cabin 553 WY Buildings $72,320.12  $              4,857.96 1

Yellowstone NP 01-CAB-554  LYH Guest Cabin 554,555 WY Buildings $144,640.24  $              9,737.48 1

Yellowstone NP 01-CAB-556  LYH Guest Cabin 556,557 WY Buildings $144,640.24  $              8,980.38 1

Yellowstone NP 01-CAB-558  LYH Guest Cabin 558 WY Buildings $72,320.12  $              5,258.51 1

Yellowstone NP 01-CAB-600  LYH Guest Cabin 600,601 WY Buildings $144,640.24  $              3,585.16 1

Yellowstone NP 01-CAB-602  LYH Guest Cabin 602,603 WY Buildings $144,640.24  $              8,108.71 1

Yellowstone NP 01-CAB-604  LYH Guest Cabin 604,605 WY Buildings $144,640.24  $              9,357.04 1

Yellowstone NP 01-CAB-606  LYH Guest Cabin 606 WY Buildings $72,320.12  $              5,628.08 1

Yellowstone NP 01-CAB-607  LYH Guest Cabin 607 WY Buildings $72,320.12  $              5,767.60 1

Yellowstone NP 01-CAB-608  LYH Guest Cabin 608 WY Buildings $72,320.12  $              3,969.68 1

Yellowstone NP 01-CAB-609  LYH Guest Cabin 609 WY Buildings $72,320.12  $              3,675.64 1

Yellowstone NP 01-CAB-610  LYH Guest Cabin 610,611 WY Buildings $144,640.24  $              7,502.70 1

Yellowstone NP 01-CAB-612  LYH Guest Cabin 612 WY Buildings $72,320.12  $              2,820.53 1

Yellowstone NP 01-CAB-613  LYH Guest Cabin 613 WY Buildings $72,320.12  $              3,517.80 1

Yellowstone NP 01-CAB-614  LYH Guest Cabin 614 WY Buildings $72,320.12  $              4,953.45 1

Yellowstone NP 01-CAB-615  LYH Guest Cabin 615,616 WY Buildings $144,640.24  $              5,953.81 1

Yellowstone NP 01-CAB-617  LYH Guest Cabin 617,618 WY Buildings $144,640.24  $              5,586.40 1

Yellowstone NP 01-CAB-619  LYH Guest Cabin 619,620 WY Buildings $144,640.24  $              7,676.80 1

Yellowstone NP 01-CAB-621  LYH Guest Cabin 621 WY Buildings $72,320.12  $              4,813.27 1

Yellowstone NP 01-CAB-622  LYH Guest Cabin 622 WY Buildings $72,320.12  $              4,035.98 1

Yellowstone NP 01-CAB-623  LYH Guest Cabin 623,624 WY Buildings $144,640.24  $              8,217.44 1

Yellowstone NP 01-CAB-626  LYH Guest Cabin 626 WY Buildings $72,320.12  $              3,927.52 1

Yellowstone NP 01-CAB-627  LYH Guest Cabin 627,628 WY Buildings $144,640.24  $              8,061.89 1

Yellowstone NP 01-CAB-629  LYH Guest Cabin 629,630 WY Buildings $144,640.24  $              7,572.62 1

Yellowstone NP 01-CAB-631  LYH Guest Cabin 631 WY Buildings $72,320.12  $              4,745.97 1

Yellowstone NP 01-CAB-632  LYH Guest Cabin 632 WY Buildings $72,320.12  $              6,273.14 1

Yellowstone NP 01-CAB-633  LYH Guest Cabin 633,634 WY Buildings $144,640.24  $              8,564.28 1

Yellowstone NP 01-CAB-635  LYH Guest Cabin 635 WY Buildings $72,320.12  $              4,202.74 1

Yellowstone NP 01-CAB-636  LYH Guest Cabin 636 WY Buildings $72,320.12  $              4,382.96 1

Yellowstone NP 01-CAB-637  LYH Guest Cabin 637,638 WY Buildings $144,640.24  $              7,690.76 1

Yellowstone NP 01-CAB-639  LYH Guest Cabin 639,640 WY Buildings $144,640.24  $              7,533.37 1

Yellowstone NP 01-CAB-641  LYH Guest Cabin 641 WY Buildings $72,320.12  $              4,316.15 1

Yellowstone NP 01-CAB-642  LYH Guest Cabin 642,643 WY Buildings $144,640.24  $              7,008.59 1

Yellowstone NP 01-CAB-644  LYH Guest Cabin 644 WY Buildings $72,320.12  $              4,586.22 1

Yellowstone NP 01-CAB-645  LYH Guest Cabin 645,646 WY Buildings $144,640.24  $              6,730.63 1

Yellowstone NP 01-CAB-647  LYH Guest Cabin 647,648 WY Buildings $144,640.24  $              6,744.53 1

Yellowstone NP 01-CAB-649  LYH Guest Cabin 649 WY Buildings $72,320.12  $              4,891.64 1

Yellowstone NP 01-CAB-650  LYH Guest Cabin 650 WY Buildings $72,320.12  $              5,729.59 1

Yellowstone NP 01-CAB-651  LYH Guest Cabin 651 WY Buildings $72,320.12  $              6,733.13 1

Yellowstone NP 02-CAB-A01  MHS Guest Cabin A1 WY Buildings $70,626.20  $              4,402.21 1

Yellowstone NP 02-CAB-A02  MHS Guest Cabin A2 WY Buildings $70,626.20  $              4,388.83 1

Yellowstone NP 02-CAB-A03  MHS Guest Cabin A3.A4 WY Buildings $104,143.72  $              7,092.18 1

Yellowstone NP 02-CAB-A05  MHS Guest Cabin A5 WY Buildings $70,626.20  $              3,622.06 1

Yellowstone NP 02-CAB-A06  MHS Guest Cabin A6,A7 WY Buildings $108,931.94  $              3,252.87 1

Yellowstone NP 02-CAB-A08  MHS Guest Cabin A8 WY Buildings $56,148.62  $              4,724.14 1

Yellowstone NP 02-CAB-A09  MHS Guest Cabin A9,A10 WY Buildings $104,143.72  $              5,036.63 1

Yellowstone NP 02-CAB-A11  MHS Guest Cabin A11 WY Buildings $92,912.93  $              4,150.17 1

Yellowstone NP 02-CAB-A12  MHS Guest Cabin A12 WY Buildings $52,670.39  $              4,365.48 1

Yellowstone NP 02-CAB-A13  MHS Guest Cabin A13,A14 WY Buildings $125,690.70  $              7,309.19 1

Yellowstone NP 02-CAB-A15  MHS Guest Cabin A15 WY Buildings $52,670.39  $              3,984.16 1

Yellowstone NP 02-CAB-A16  MHS Guest Cabin A16 WY Buildings $52,670.39  $              6,594.42 1

Yellowstone NP 02-CAB-A17  MHS Guest Cabin A17,A18 WY Buildings $104,143.72  $              9,144.62 1

Yellowstone NP 02-CAB-A19  MHS Guest Cabin A19 WY Buildings $52,670.39  $              6,323.20 1

Yellowstone NP 02-CAB-A20  MHS Guest Cabin A20 WY Buildings $52,670.39  $              7,316.99 1

Yellowstone NP 02-CAB-A21  MHS Guest Cabin A21.A22 WY Buildings $104,143.72  $            10,198.30 1

Yellowstone NP 02-CAB-A23  MHS Guest Cabin A23 WY Buildings $52,670.39  $              6,500.17 1

Yellowstone NP 02-CAB-A24  MHS Guest Cabin A24 WY Buildings $52,670.39  $              9,793.45 1

Yellowstone NP 02-CAB-A25  MHS Guest Cabin A25,A26 WY Buildings $104,143.72  $            12,192.45 1

Yellowstone NP 02-CAB-A27  MHS Guest Cabin A27 WY Buildings $52,670.39  $              6,410.49 1

Yellowstone NP 02-CAB-A28  MHS Guest Cabin A28 WY Buildings $52,670.39  $              8,167.57 1

Yellowstone NP 02-CAB-A29  MHS Guest Cabin A29,A30 WY Buildings $104,143.72  $            10,047.01 1

Yellowstone NP 02-CAB-A31  MHS Guest Cabin A31 WY Buildings $52,670.39  $              8,619.74 1

Yellowstone NP 02-CAB-A32  MHS Guest  Cabin A32,A33 WY Buildings $104,143.72  $            13,310.43 1

Yellowstone NP 02-CAB-A34  MHS Guest Cabin A34,A35 WY Buildings $104,143.72  $            13,556.45 1

Yellowstone NP 02-CAB-A36  MHS Guest Cabin A36 WY Buildings $52,670.39  $              8,011.17 1

Yellowstone NP 02-CAB-A37  MHS Guest Cabin A37 WY Buildings $52,670.39  $              8,535.62 1

Yellowstone NP 02-CAB-A38  MHS Guest Cabin A38,A39 WY Buildings $104,143.72  $              9,353.54 1

Yellowstone NP 02-CAB-A40  MHS Guest Cabin A40 WY Buildings $52,670.39  $              8,200.01 1

Yellowstone NP 02-CAB-A41  MHS Guest Cabin A41 WY Buildings $52,670.39  $              9,179.96 1

Yellowstone NP 02-CAB-B01  MHS Guest Cabin B1,B2 WY Buildings $125,690.70  $            26,922.04 1

Yellowstone NP 02-CAB-B03  MHS Guest Cabin B3.B4 WY Buildings $125,690.70  $            22,500.77 1

Yellowstone NP 02-CAB-B05  MHS Guest Cabin B5 WY Buildings $70,626.20  $              4,755.61 1

Yellowstone NP 02-CAB-B06  MHS Guest Cabin B6,B7 WY Buildings $104,143.72  $            13,312.19 1

Yellowstone NP 02-CAB-B08  MHS Guest Cabin B8 WY Buildings $70,626.20  $              9,244.45 1

Yellowstone NP 02-CAB-B09  MHS Guest Cabin B9 WY Buildings $70,626.20  $              6,857.61 1

Yellowstone NP 02-CAB-B10  MHS Guest Cabin B10,B11 WY Buildings $104,143.72  $          100,140.22 1

Yellowstone NP 02-CAB-B12  MHS Guest Cabin B12,B13 WY Buildings $125,690.70  $              9,059.76 1

Yellowstone NP 02-CAB-B14  MHS Guest Cabin B14 WY Buildings $70,626.20  $              8,075.56 1

Yellowstone NP 02-CAB-B15  MHS Guest Cabin B15 WY Buildings $70,626.20  $              7,435.81 1

Yellowstone NP 02-CAB-B16  MHS Guest Cabin B16 WY Buildings $70,626.20  $              7,447.14 1

Yellowstone NP 02-CAB-B17  MHS Guest Cabin B17,B18 WY Buildings $104,143.72  $            11,169.85 1

Yellowstone NP 02-CAB-B19  MHS Guest Cabin B19,B20 WY Buildings $125,690.70  $              9,798.04 1

Yellowstone NP 02-CAB-B21  MHS Guest Cabin B21 WY Buildings $70,626.20  $              7,520.23 1

Yellowstone NP 02-CAB-B22  MHS Guest Cabin B22,B23 WY Buildings $104,143.72  $              9,231.80 1

Yellowstone NP 02-CAB-B24  MHS Guest Cabin B24 WY Buildings $70,626.20  $              9,092.19 1

Yellowstone NP 02-CAB-B25  MHS Guest Cabin B25,B26 WY Buildings $104,143.72  $            19,338.09 1

Yellowstone NP 02-CAB-B27  MHS Guest Cabin B27,B28 WY Buildings $104,143.72  $            20,416.03 1

Yellowstone NP 02-CAB-B29  MHS Guest Cabin B29 WY Buildings $70,626.20  $            19,625.64 1

Yellowstone NP 02-CAB-B30  MHS Guest Cabin B30,B31 WY Buildings $125,690.70  $            15,737.82 1

Yellowstone NP 02-CAB-B32  MHS Guest Cabin B32 WY Buildings $70,626.20  $            18,697.66 1

Yellowstone NP 02-CAB-B33  MHS Guest Cabin B33,B34 WY Buildings $125,690.70  $            14,792.87 1

Yellowstone NP 02-CAB-C01  MHS Guest Cabin C1,C2 WY Buildings $104,143.72  $              7,858.17 1

Yellowstone NP 02-CAB-C03  MHS Guest Cabin C3 WY Buildings $52,670.39  $              7,322.49 1

Yellowstone NP 02-CAB-C04  MHS Guest Cabin C4 WY Buildings $86,467.15  $              7,027.82 1

Yellowstone NP 02-CAB-C05  MHS Guest Cabin C5,C6 WY Buildings $104,143.72  $              7,946.41 1

Yellowstone NP 02-CAB-C07  MHS Guest Cabin C7 WY Buildings $52,670.39  $              5,830.20 1

Yellowstone NP 02-CAB-C08  MHS Guest Cabin C8 WY Buildings $52,670.39  $              6,709.68 1

Yellowstone NP 02-CAB-C09  MHS Guest Cabin C9 WY Buildings $52,670.39  $              5,367.20 1

Yellowstone NP 02-CAB-C10  MHS Guest Cabin C10,C11 WY Buildings $104,143.72  $              9,992.06 1

Yellowstone NP 02-CAB-C12  MHS Guest Cabin C12,C13 WY Buildings $104,143.72  $              9,647.85 1

Yellowstone NP 02-CAB-C14  MHS Guest Cabin C14 WY Buildings $52,670.39  $              7,703.88 1

Yellowstone NP 02-CAB-C15  MHS Guest Cabin C15 WY Buildings $81,963.66  $              7,642.55 1

Yellowstone NP 02-CAB-C16  MHS Guest Cabin C16 WY Buildings $52,670.39  $              8,016.30 1

Yellowstone NP 02-CAB-C17  MHS Guest Cabin C17 WY Buildings $52,670.39  $              8,599.78 1

Yellowstone NP 02-CAB-C18  MHS Guest Cabin C18,C19 WY Buildings $104,143.72  $              6,664.82 1

Yellowstone NP 02-CAB-C20  MHS Guest Cabin C20 WY Buildings $52,670.39  $              8,043.19 1

Yellowstone NP 02-CAB-C21  MHS Guest Cabin C21,C22 WY Buildings $104,143.72  $              8,274.86 1
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Yellowstone NP 02-CAB-C23  MHS Guest Cabin C23 WY Buildings $52,670.39  $              7,733.54 1

Yellowstone NP 02-CAB-C24  MHS Guest Cabin C24 WY Buildings $52,670.39  $              8,305.70 1

Yellowstone NP 02-CAB-C25  MHS Guest Cabin C25 WY Buildings $52,670.39  $              6,868.11 1

Yellowstone NP 02-CAB-C26  MHS Guest Cabin C26 WY Buildings $52,670.39  $              3,799.29 1

Yellowstone NP 02-CAB-C27  MHS Guest Cabin C27 WY Buildings $52,670.39  $              6,350.52 1

Yellowstone NP 02-CAB-C28  MHS Guest Cabin C28,C29 WY Buildings $104,143.72  $              7,714.18 1

Yellowstone NP 02-CAB-C30  MHS Guest Cabin C30 WY Buildings $52,670.39  $              5,716.87 1

Yellowstone NP 02-CAB-C31  MHS Guest Cabin C31 WY Buildings $81,963.66  $              1,056.62 1

Yellowstone NP 02-CAB-C34  MHS Guest Cabin C34 WY Buildings $52,670.39  $              6,291.64 1

Yellowstone NP 02-CAB-C35  MHS Guest Cabin C35,C36 WY Buildings $137,014.31  $              6,521.07 1

Yellowstone NP 02-CAB-C37  MHS Guest Cabin C37 WY Buildings $52,670.39  $              4,595.72 1

Yellowstone NP 02-CAB-C38  MHS Guest Cabin C38 WY Buildings $52,670.39  $              3,723.40 1

Yellowstone NP 02-CAB-C39  MHS Guest Cabin C39 WY Buildings $52,670.39  $              3,927.71 1

Yellowstone NP 02-CAB-C40  MHS Guest Cabin C40,C41 WY Buildings $104,143.72  $              7,064.93 1

Yellowstone NP 02-CAB-C42  MHS Guest Cabin C42,C43 WY Buildings $104,143.72  $              4,617.52 1

Yellowstone NP 02-CAB-C44  MHS Guest Cabin C44,C45 WY Buildings $104,143.72  $              8,863.90 1

Yellowstone NP 02-CAB-C46  MHS Guest Cabin C46 WY Buildings $52,670.39  $              6,433.14 1

Yellowstone NP 02-CAB-C47  MHS Guest Cabin C47,C48 WY Buildings $104,143.72  $              8,183.99 1

Yellowstone NP 02-CAB-C49  MHS Guest Cabin C49 WY Buildings $52,670.39  $              5,072.71 1

Yellowstone NP 02-CAB-C50  MHS Guest Cabin C50 WY Buildings $52,670.39  $              5,910.91 1

Yellowstone NP 02-CAB-C51  MHS Guest Cabin C51,C52 WY Buildings $155,890.48  $              7,769.16 1

Yellowstone NP 02-CAB-C53  MHS Guest Cabin C53 WY Buildings $52,670.39  $              6,007.30 1

Yellowstone NP 02-CAB-C54  MHS Guest Cabin C54 WY Buildings $52,670.39  $              4,447.33 1

Yellowstone NP 02-CAB-C55  MHS Guest Cabin C55,C56 WY Buildings $104,143.72  $              8,822.05 1

Yellowstone NP 02-CAB-C57  MHS Guest Cabin C57 WY Buildings $52,670.39  $              6,184.67 1

Yellowstone NP 02-CAB-RR1  MHS Guest Cabin Restroom #1 (Near A30) WY Buildings $208,925.55  $              5,369.11 1

Yellowstone NP 02-CAB-RR2  MHS Guest Cabin Restroom #2 (Near C18) WY Buildings $208,925.55  $              4,213.31 1

Yellowstone NP 02-CAB-RR3  MHS Guest Cabin Restroom #3 (Near C23) WY Buildings $208,925.55  $              4,423.32 1

Yellowstone NP 05-CAB-B13  LL Guest Cabin B13,14 WY Buildings $121,236.31  $            13,670.66 1

Yellowstone NP 05-CAB-B21  LL Guest Cabin B21,22 WY Buildings $179,342.82  $            11,764.32 1

Yellowstone NP 05-CAB-D11  LL Guest Cabin D11,12 WY Buildings $121,236.31  $              2,390.90 1

Yellowstone NP 05-CAB-D13  LL Guest Cabin D13,14 WY Buildings $121,236.31  $              1,978.29 1

Yellowstone NP 05-CAB-D15  LL Guest Cabin D15,16 WY Buildings $121,236.31  $              2,003.75 1

Yellowstone NP 05-CAB-D17  LL Guest Cabin D17,18 WY Buildings $121,236.31  $              3,435.02 1

Yellowstone NP 05-CAB-D19  LL Guest Cabin D19,20 WY Buildings $121,236.31  $              3,861.67 1

Yellowstone NP 07-153  RL Guest Restroom at Corral WY Buildings $35,556.01  $              2,922.95 1

Yellowstone NP 07-154  RL Guest Showers #1 (Near Cabin 54) WY Buildings $243,655.02  $              7,756.54 1

Yellowstone NP 07-155  RL Guest Showers #2 (Near Cabin 88) WY Buildings $157,700.29  $            18,127.67 1

Yellowstone NP 07-156  RL Guest Showers #3 (Near Cabin 1) WY Buildings $126,778.67  $              7,775.01 1

Yellowstone NP 07-CAB-055  RL Guest Cabin 55 WY Buildings $63,012.09  $              1,611.58 1

Yellowstone NP 07-CAB-075  RL Guest Cabin 75 WY Buildings $43,093.95  $              4,045.67 1

Yellowstone NP 07-CAB-077  RL Guest Cabin 77 WY Buildings $59,852.71  $              2,388.31 1

Yellowstone NP 07-CAB-078  RL Guest Cabin 78 WY Buildings $59,852.71  $              3,440.25 1

Yellowstone NP 07-CAB-083  RL Guest Cabin 83 WY Buildings $59,852.71  $              4,597.16 1

Yellowstone NP 07-CAB-084  RL Guest Cabin 84 WY Buildings $59,852.71  $              4,702.63 1

Yellowstone NP 07-CAB-085  RL Guest Cabin 85 WY Buildings $59,852.71  $              5,324.12 1

Yellowstone NP 07-CAB-086  RL Guest Cabin 86 WY Buildings $59,852.71  $              3,225.75 1

Yellowstone NP 07-CAB-087  RL Guest Cabin 87 WY Buildings $59,852.71  $              3,589.09 1

Yellowstone NP 07-CAB-090  RL Guest Cabin 90 WY Buildings $59,852.71  $              3,514.06 1

Yellowstone NP 07-CAB-091  RL Guest Cabin 91 WY Buildings $59,852.71  $              5,525.66 1

Yellowstone NP 07-CAB-092  RL Guest Cabin 92 WY Buildings $59,852.71  $              6,861.75 1

Yellowstone NP 07-CAB-093  RL Guest Cabin 93 WY Buildings $59,852.71  $              5,528.06 1

Yellowstone NP 07-CAB-094  RL Guest Cabin 94 WY Buildings $59,852.71  $              3,640.16 1

Yellowstone NP 07-CAB-096  RL Guest Cabin 96 WY Buildings $59,852.71  $            13,268.60 1

Yellowstone NP 07-CAB-099  RL Guest Cabin 99 WY Buildings $59,852.71  $              2,595.91 1

Yellowstone NP 06-009  OFL Public Restroom Upper Loop WY Buildings $225,463.47  $                907.20 1

Yellowstone NP 06-CAB-100  OFL Guest Cabin 100.101.102.103 WY Buildings $182,483.02  $                555.25 1

Yellowstone NP 06-CAB-104  OFL Guest Cabin 104,105,106,107 WY Buildings $182,483.02  $              1,094.67 1

Yellowstone NP 06-CAB-108  OFL Guest Cabin 108,109 WY Buildings $93,155.67  $              1,080.24 1

Yellowstone NP 06-CAB-110  OFL Guest Cabin 110,111,112,113 WY Buildings $182,483.02  $              1,079.99 1

Yellowstone NP 06-CAB-114  OFL Guest Cabin 114 WY Buildings $44,663.68  $                114.36 1

Yellowstone NP 06-CAB-115  OFL Guest Cabin 115,116,117,118 WY Buildings $182,483.02  $                487.37 1

Yellowstone NP 06-CAB-119  OFL Guest Cabin 119,120,121,122 WY Buildings $182,483.02  $              1,510.78 1

Yellowstone NP 06-CAB-123  OFL Guest Cabin 123,124,125,126 WY Buildings $182,483.02  $              1,395.25 1

Yellowstone NP 06-CAB-127  OFL Guest Cabin 127,128,129,130 WY Buildings $182,483.02  $              2,149.02 1

Yellowstone NP 06-CAB-131  OFL Guest Cabin 131,132 WY Buildings $93,155.67  $              1,012.67 1

Yellowstone NP 06-CAB-133  OFL Guest Cabin 133,134 WY Buildings $93,155.67  $                491.27 1

Yellowstone NP 06-CAB-135  OFL Guest Cabin 135,136 WY Buildings $93,155.67  $              1,212.71 1

Yellowstone NP 06-CAB-137  OFL Guest Cabin 137,138 WY Buildings $93,155.67  $                687.18 1

Yellowstone NP 06-CAB-139  OFL Guest Cabin 139,140 WY Buildings $93,155.67  $                625.44 1

Yellowstone NP 06-CAB-141  OFL Guest Cabin 141 WY Buildings $44,663.68  $                152.17 1

Yellowstone NP 06-CAB-142  OFL Guest Cabin 142,143 WY Buildings $93,155.67  $                618.11 1

Yellowstone NP 06-CAB-144  OFL Guest Cabin 144 WY Buildings $44,663.68  $                134.59 1

Yellowstone NP 06-CAB-145  OFL Guest Cabin 145,146 WY Buildings $93,155.67  $              4,692.57 1

Yellowstone NP 06-CAB-147  OFL Guest Cabin 147,148 WY Buildings $93,155.67  $              1,410.00 1

Yellowstone NP 06-CAB-149  OFL Guest Cabin 149,150 WY Buildings $93,155.67  $                284.74 1

Yellowstone NP 06-CAB-151  OFL Guest Cabin 151,152 WY Buildings $93,155.67  $                248.92 1

Yellowstone NP 06-CAB-153  OFL Guest Cabin 153,154 WY Buildings $93,155.67  $                  23.08 1

Yellowstone NP 06-CAB-155  OFL Guest Cabin 155,156 WY Buildings $93,155.67  $                577.40 1

Yellowstone NP 06-CAB-157  OFL Guest Cabin 157,158,159,160 WY Buildings $182,483.02  $                  98.49 1

Yellowstone NP 06-CAB-200  OFL Guest Cabin 200,201 WY Buildings $94,431.77  $                149.45 1

Yellowstone NP 06-CAB-202  OFL Guest Cabin 202,203 WY Buildings $94,431.77  $                150.24 1

Yellowstone NP 06-CAB-204  OFL Guest Cabin 204,205 WY Buildings $94,431.77  $                  84.41 1

Yellowstone NP 06-CAB-206  OFL Guest Cabin 206,207 WY Buildings $94,431.77  $                997.18 1

Yellowstone NP 06-CAB-208  OFL Guest Cabin 208,209 WY Buildings $94,431.77  $                482.79 1

Yellowstone NP 06-CAB-210  OFL Guest Cabin 210,211 WY Buildings $94,431.77  $                417.70 1

Yellowstone NP 06-CAB-212  OFL Guest Cabin 212,213 WY Buildings $94,431.77  $                       -   1

Yellowstone NP 06-CAB-214  OFL Guest Cabin 214,215 WY Buildings $94,431.77  $                105.42 1

Yellowstone NP 06-CAB-216  OFL Guest Cabin 216,217 WY Buildings $94,431.77  $                  52.71 1

Yellowstone NP 06-CAB-218  OFL Guest Cabin 218,219 WY Buildings $94,431.77  $                109.11 1

Yellowstone NP 06-CAB-220  OFL Guest Cabin 220,221 WY Buildings $94,431.77  $              1,547.27 1

Yellowstone NP 06-CAB-222  OFL Guest Cabin 222,223 WY Buildings $93,889.28  $                615.21 1

Yellowstone NP 06-CAB-224  OFL Guest Cabin 224,225 WY Buildings $93,889.28  $                670.32 1

Yellowstone NP 06-CAB-226  OFL Guest Cabin 226 WY Buildings $44,407.09  $                241.52 1

Yellowstone NP 06-CAB-228  OFL Guest Cabin 228  ADA WY Buildings $93,889.28  $                302.12 1

Yellowstone NP 06-CAB-229  OFL Guest Cabin 229,230 WY Buildings $93,889.28  $                565.85 1

Yellowstone NP 06-CAB-231  OFL Guest Cabin 231,232 WY Buildings $93,889.28  $                304.08 1

Yellowstone NP 06-CAB-233  OFL Guest Cabin 233,234 WY Buildings $93,635.52  $                851.04 1

Yellowstone NP 06-CAB-235  OFL Guest Cabin 235  ADA WY Buildings $44,407.09  $                124.76 1

Yellowstone NP 01-YGS-140   Lake - General Store WY Buildings $2,644,743.99  $            11,776.49 1

Yellowstone NP 02-YGS-170   Mammoth - General Store WY Buildings $4,351,559.32  $          103,566.88 1

Yellowstone NP 03-YGS-101  Old Faithful - Lower Store WY Buildings $9,097,228.33  $          667,860.57 1

Yellowstone NP 03-YGS-102   Old Faithful - Upper Store WY Buildings $13,705,107.29  $          548,456.50 1

Yellowstone NP 04-YGS-160   Canyon - General Store WY Buildings $10,063,184.74  $                       -   1

Yellowstone NP 04-YGS-261   Canyon - Photo Shop WY Buildings $2,819,519.19  $                       -   1

Yellowstone NP 07-YGS-282   Roosevelt - General Store WY Buildings $873,489.28  $            48,645.55 1

Yellowstone NP 08-YGS-150   Fishing Bridge - General Store WY Buildings $8,989,065.64  $          237,554.75 1

Yellowstone NP 02-YPSS-STATION-7   Mammoth - Service Station WY Buildings $601,818.78  $            57,613.02 1

Yellowstone NP 04-YPSS-STATION-6  CV - YPSS Service Station WY Buildings $1,061,163.41  $                       -   1

Yellowstone NP 08-YPSS-STATION-5  FB - YPSS Service Station WY Buildings $1,029,742.44  $          179,083.53 1

Yellowstone NP 08-YPSS-REPAIR-32  FB - YPSS Repair Garage WY Buildings $1,158,265.21  $          242,534.84 1

Yellowstone NP CA0817U-Wastewater Treatment Plant AWT WY Buildings $860,113.68  $            98,596.19 1

Yellowstone NP 14-080 Bridge Bay Marina Docks WY All Others $1,154,015.93  $                       -   1

Yellowstone NP Portable,Mobile and Base Radio Equipment WY All Others $2,468,790.77  $       3,103,050.00 1

Yellowstone NP North Radio System WY All Others $209,220.17  $                       -   1

Yellowstone NP West Radio System WY All Others $209,220.17  $                       -   1

Yellowstone NP South Radio System WY All Others $209,220.17  $                       -   1

Yellowstone NP Lamar Radio System WY All Others $209,220.17  $                       -   1

Yellowstone NP Radio Dispatch Systems WY All Others $1,255,317.00  $            50,000.00 1

Yellowstone NP Fire Cache Radio system WY All Others $89,713.19  $                       -   1

Yellowstone NP FB0302PH-Museum Exhibits WY All Others $1,460,166.96  $          244,126.00 1

Yellowstone NP Yellowstone Solid Waste System WY All Others $3,552,847.44  $          446,000.00 1

Yellowstone NP NS0115PH-Museum & Office Exhibits WY All Others $849,693.54  $          279,340.00 1

Yellowstone NP FC Artist Point Trail (paved) WY Trails $449,197.01  $                       -   1

Yellowstone NP FC Mud Volcano Trail & Boardwalk WY Trails $1,282,749.09  $          258,623.00 1

Yellowstone NP FC West Thumb Geyser Basin Boardwalk Trail WY Trails $1,115,143.28  $          222,451.46 1

Yellowstone NP FC Fountain Paint Pots Boardwalk Trail WY Trails $1,136,726.30  $          125,000.00 1

Yellowstone NP 02-001  MHS Hotel WY Buildings $15,374,057.26  $     10,372,090.23 1

Yellowstone NP 02-002  MHS Dining Room WY Buildings $11,984,361.56  $          256,423.68 1

Yellowstone NP 02-003  MHS GAO/Rec Hall WY Buildings $7,210,752.48  $          184,587.34 1

Yellowstone NP MA0003QH-Superintendent s Residence WY Housing $1,915,993.83  $            33,731.01 1

Yellowstone NP Grant Campground Rd, RT 200ZZ WY Paved Roads $6,882,149.92  $       2,116,420.15 1

Yellowstone NP Bridge Bay Campground RD, RT 215ZZ WY Paved Roads $8,026,195.62  $       1,581,804.36 1

Yellowstone NP MA Water System WY Water Systems $48,655,952.49  $       7,217,367.87 1

Yellowstone NP
MA Wastewater System (Gardiner Public Wastewater System) WY

Waste Water

Systems
$9,214,469.66  $       4,250,470.16 1

Yellowstone NP TR Water System, Tower Junction WY Water Systems $6,203,850.40  $          106,992.91 1

Yellowstone NP
TR Lodge Wastewater System, Tower Junction WY

Waste Water

Systems
$4,487,027.48  $            78,448.76 1

Yellowstone NP CA Water System WY Water Systems $49,598,620.10  $       5,642,708.02 1

Yellowstone NP
CA Wastewater System WY

Waste Water

Systems
$27,948,047.89  $       4,401,938.29 1

Yellowstone NP LA Water System WY Water Systems $71,584,897.49  $     16,250,458.77 1
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Yellowstone NP
LA Wastewater System WY

Waste Water

Systems
$19,544,583.88  $       4,837,698.48 1

Yellowstone NP GV Water System WY Water Systems $46,795,433.78  $       7,645,486.72 1

Yellowstone NP 
GV Wastewater System WY 

Waste Water

Systems
$15,985,072.51  $       3,059,113.84 1

Yellowstone NP OF Water System WY Water Systems $40,394,064.76  $       3,566,861.44 1

Yellowstone NP 
OF Wastewater System WY 

Waste Water

Systems
$12,382,723.62  $       1,314,085.76 1

Yellowstone NP MJ Water System WY Water Systems $7,050,358.21  $          707,877.01 1

Yellowstone NP West Entrance-Madison Road, RT 15 WY Paved Roads $24,775,739.71  $       6,407,152.93 1

Yellowstone NP Norris-Madison Road, Rte 10b WY Paved Roads $31,282,499.64  $     10,685,833.50 1

Yellowstone NP Old Faithful Rd, RT 17 WY Paved Roads $5,515,762.47  $       1,770,632.96 1

Yellowstone NP Old Faithful-Madison Road, RT 10c WY Paved Roads $42,279,076.56  $     11,517,433.79 1

Yellowstone NP Old Faith-West Thumb Road, RT 10d WY Paved Roads $48,666,129.46  $     15,413,616.70 1

Yellowstone NP South Entrance-West Thumb Road, RT 14 WY Paved Roads $47,861,712.28  $     13,809,365.27 1

Yellowstone NP West Thumb-Fishing Bridge Road, Rte 10e WY Paved Roads $57,945,432.72  $          452,216.52 1

Yellowstone NP East Entrance-Fishing Bridge Rd, RT 13 WY Paved Roads $65,035,463.14  $     19,930,990.60 1

Yellowstone NP Fishing Bridge- Canyon Road, Rte 10f WY Paved Roads $41,751,354.62  $       9,320,927.99 1

Yellowstone NP Norris-Canyon Road, RT 16 WY Paved Roads $20,700,076.90  $     10,098,221.78 1

Yellowstone NP Tower-Canyon Road, Rte 10g WY Paved Roads $52,522,463.28  $     27,119,062.51 1

Yellowstone NP Northeast Entrance-Tower Road, RT 12 WY Paved Roads $61,765,211.71  $     14,654,096.26 1

Yellowstone NP 
NO Wastewater System (Gardiner Public Wastewater System) WY 

Waste Water

Systems
$834,981.43  $            44,609.76 1

Yellowstone NP NE Water System MT Water Systems $1,241,773.93  $                       -   1

Yellowstone NP LV Water System WY Water Systems $1,169,763.75  $          436,422.06 1

Yellowstone NP 
LV Wastewater System WY 

Waste Water

Systems
$309,320.15  $                       -   1

Yellowstone NP BL Water System WY Water Systems $272,139.93  $              3,185.27 1

Yellowstone NP 
WE Wastewater System (West Yellowtone Public Wastewater Syst MT 

Waste Water

Systems
$1,410,242.40  $                       -   1

Yellowstone NP NS Water System WY Water Systems $5,167,822.15  $          993,580.24 1

Yellowstone NP Cub Creek Bridge, RT 034P WY Paved Roads $485,988.44  $          223,236.00 1

Yellowstone NP Pelican Creek Bridge, RT 036P WY Paved Roads $1,965,965.01  $       2,879,172.00 1

Yellowstone NP Sedge Creek Bridge, RT 035P WY Paved Roads $1,260,298.10  $            54,378.00 1

Yellowstone NP Fishing Bridge, RT 037P WY Paved Roads $22,128,768.25  $     22,699,366.21 1

Yellowstone NP Firehole River Bridge # 2, RT 014S WY Paved Roads $716,494.77  $            37,502.82 1

Yellowstone NP Nez Perce Creek Bridge, # 2 RT 013P WY Paved Roads $1,329,314.42  $              8,586.00 1

Yellowstone NP Beryl Spring Bridge, RT 006P WY Paved Roads $3,035,055.23  $            45,792.00 1

Yellowstone NP Bridge Bay Inlet Bridge, RT 017P WY Paved Roads $4,589,318.44  $          540,918.00 1

Yellowstone NP Firehole River Bridge # 1, RT 011P WY Paved Roads $1,865,935.32  $            97,308.00 1

Yellowstone NP Firehole River Bridge # 3, RT 015P WY Paved Roads $3,091,598.72  $          519,453.00 1

Yellowstone NP Seven Mile Bridge, Gardner River Bridge,  RT 002P WY Paved Roads $1,042,728.56  $       1,431,000.00 1

Yellowstone NP Gardner River Bridge, RT 023P WY Paved Roads $17,667,407.78  $          910,116.00 1

Yellowstone NP Gibbon River Bridge  # 1, RT 003P WY Paved Roads $1,009,756.91  $          357,981.50 1

Yellowstone NP Gibbon River Bridge # 2, RT 005P WY Paved Roads $2,156,819.39  $            32,913.00 1

Yellowstone NP Gibbon River Bridge III, RT 007P WY Paved Roads $1,986,875.58  $            10,017.00 1

Yellowstone NP Gibbon River Bridge IV, RT 008P WY Paved Roads $1,673,311.45  $              2,862.00 1

Yellowstone NP Gibbon River Bridge # 5, RT 009P WY Paved Roads $3,325,901.13  $            68,688.00 1

Yellowstone NP Isa Lake Bridge, RT 016P WY Paved Roads $2,528,598.09  $       2,577,231.00 1

Yellowstone NP Lava Creek Bridge, RT 022P WY Paved Roads $532,660.13  $          281,191.50 1

Yellowstone NP Nez Perce Creek Bridge # 1, RT 010P WY Paved Roads $1,328,314.19  $            82,998.00 1

Yellowstone NP Otter Creek Bridge, RT 019P WY Paved Roads $390,260.98  $          469,368.00 1

Yellowstone NP Golden Gate Viaduct, RT 001P WY Paved Roads $5,483,471.70  $          164,565.00 1

Yellowstone NP Tower Creek Bridge, RT 021P WY Paved Roads $1,909,849.33  $            44,361.00 1

Yellowstone NP Gibbon River Culvert Bridge, RT 049P WY Paved Roads $495,117.11  $          140,238.00 1

Yellowstone NP North Entrance Gardner River Bridge # I, RT 024P MT Paved Roads $1,881,380.85  $       1,234,953.00 1

Yellowstone NP North Entrance Gardner River Bridge # 2 RT 025P MT Paved Roads $1,206,899.93  $          452,196.00 1

Yellowstone NP Dry Creek Bridge #3, RT 044P WY Paved Roads $351,083.04  $          477,954.00 1

Yellowstone NP Lamar River Bridge, RT 047P WY Paved Roads $7,068,298.37  $            75,843.00 1

Yellowstone NP Dry Creek Bridge #2, RT 043P WY Paved Roads $364,586.24  $          374,922.00 1

Yellowstone NP Soda Butte Creek Bridge # 2 Lower, RT 045P WY Paved Roads $645,353.45  $          150,255.00 1

Yellowstone NP Dry Creek Bridge #1, RT 042P WY Paved Roads $364,086.12  $          234,684.00 1

Yellowstone NP Yellowstone River Bridge, RT 048P WY Paved Roads $11,810,416.00  $       9,461,068.60 1

Yellowstone NP Pebble Creek Bridge, RT 046P WY Paved Roads $1,057,250.07  $          435,739.50 1

Yellowstone NP Soda Butte Creek Bridge # 1 Upper, RT 041P WY Paved Roads $1,331,314.90  $          423,576.00 1

Yellowstone NP Old Faithful Interchange, Grand Loop Rd. Bridge, RT 012P WY Paved Roads $2,839,047.02  $       1,040,337.00 1

Yellowstone NP Crawfish Creek Bridge, RT 027P WY Paved Roads $2,307,734.60  $            30,051.00 1

Yellowstone NP West Thumb Creek Bridge, RT 029P WY Paved Roads $3,878,218.52  $          300,510.00 1

Yellowstone NP Unnamed Creek Bridge, S. of W. Thumb, RT 030P WY Paved Roads $2,660,177.40  $          344,871.00 1

Yellowstone NP Madison River Bridge, RT 026P WY Paved Roads $3,817,842.79  $       1,868,886.00 1

Yellowstone NP OF0830U-Wastewater Treatment Plant (new) WY Buildings $4,032,993.43  $          204,463.20 1

Yellowstone NP 07-001  RL Roosevelt Lodge WY Buildings $4,375,092.80  $          313,608.28 1

Yellowstone NP MA0004QH-Duplex, Front Row WY Housing $1,207,050.84  $          100,624.50 1

Yellowstone NP MA0005QH-Duplex, Front Row WY Housing $1,099,360.74  $          184,756.00 1

Yellowstone NP MA0006QH-Duplex, Front Row WY Housing $1,215,121.68  $          112,550.90 1

Yellowstone NP MA0007QH-4-plex, Front Row WY Housing $2,862,466.81  $          138,965.50 1

Yellowstone NP MA0008QH-SF, Front Row WY Housing $367,212.08  $            50,946.46 1

Yellowstone NP MA0009QH-Duplex, Front Row WY Housing $622,978.35  $            36,153.40 1

Yellowstone NP MA0010QH-Duplex, Jailhouse Row WY Housing $1,120,041.30  $          110,452.50 1

Yellowstone NP MA0011QH-Duplex, Jailhouse Row WY Housing $1,120,420.40  $            84,937.75 1

Yellowstone NP MA0012QH-Duplex, Jailhouse Row WY Housing $771,869.09  $          144,772.31 1

Yellowstone NP MA0014QH, SF, Ft Yellowstone WY Housing $450,319.18  $            60,783.44 1

Yellowstone NP MA0016QH-SF, Ft Yellowstone WY Housing $485,324.62  $            51,929.83 1

Yellowstone NP MA00027H-YCR WY Buildings $4,148,793.41  $            37,761.08 1

Yellowstone NP MA0038PH-Telecommunications Shop WY Buildings $9,691,032.57  $          373,331.25 1

Yellowstone NP FB0760U- Lift Station WY Buildings $339,314.07  $            93,928.92 1

Yellowstone NP 01-001  LYH Hotel WY Buildings $50,919,405.23  $       1,223,429.53 1

Yellowstone NP 01-004  LYH Sandpiper Lodge WY Buildings $7,487,934.25  $          403,148.57 1

Yellowstone NP 05-001  LL Lodge WY Buildings $17,256,381.85  $            42,708.54 1

Yellowstone NP 03-002  OFI Boiler Room/Maint WY Buildings $2,811,398.31  $            33,074.22 1

Yellowstone NP 06-001  OFL Lodge WY Buildings $20,174,719.47  $          563,955.44 1

Yellowstone NP 06-002  OFL Recreation Hall WY Buildings $7,347,267.57  $          219,544.97 1

Yellowstone NP 06-003  OFL Boiler Building WY Buildings $1,092,380.67  $            53,329.96 1

Yellowstone NP 04-001  CV Lodge WY Buildings $19,715,352.22  $                       -   1

Yellowstone NP 04-002  CV Admin/Registration WY Buildings $860,350.49  $                       -   1

Yellowstone NP Yellowstone Radio System WY All Others $9,930,059.60  $          259,590.00 1

Yellowstone NP Yellowstone Telephone System WY All Others $2,510,634.00  $                       -   1

Yellowstone NP Yellowstone Computer System WY All Others $3,916,589.04  $          195,389.00 1

Yellowstone NP NO1300P- Heritage & Research Center MT Buildings $16,909,292.48  $          942,703.82 1

Yellowstone NP FC Morning Glory Bike Trail WY Trails $1,109,392.65  $          367,500.00 1

Yellowstone NP FC OF View Deck Boardwalk WY Trails $1,358,279.10  $          800,000.00 1

Yellowstone NP Grant Village Backup Electrical System WY All Others $110,467.90  $                       -   1

Yellowstone NP GV0641U - Lift station Marina WY Buildings $23,393.29  $                       -   1

Yellowstone NP OF1208P -  Old Faithful Education and Visitor Center WY Buildings $22,841,796.83  $          313,964.20 1

Zion NP RT 10 Oak Creek Bridge RT-0996L 1590-003P UT Paved Roads $2,025,526.53  $                       -   1

Zion NP RT10 1590-004P Virgin River Bridge UT Paved Roads $4,917,924.59  $            12,528.12 1

Zion NP RT 10 Lower Pine Creek Bridge HS-0998 (1590-005) UT Paved Roads $2,053,197.65  $                       -   1

Zion NP RT 10 1590-007P Clear Creek Bridge UT Paved Roads $2,443,019.46  $                       -   1

Zion NP RT 10 1590-008P CO-OP Creek Bridge UT Paved Roads $2,343,547.27  $                       -   1

Zion NP RT 11 Cable Creek Bridge RT-0996J 1590-009P UT Paved Roads $800,711.39  $                       -   1

Zion NP RT 10 1590-012P Zion-Mount Carmel Tunnel HS-0999 UT Paved Roads $135,023,894.05  $          255,354.97 1

Zion NP RT 10 Short Tunnel RT-1000C 1590-013P UT Paved Roads $21,225,129.52  $            10,287.00 1

Zion NP Refrigerator Canyon Trail Bridge UT All Others $26,321.68  $              7,096.09 1

Zion NP Grotto Trail Bridge UT All Others $105,018.82  $              6,893.79 1

Zion NP Emerald Pool Trail Bridge UT All Others $227,890.54  $            54,350.83 1

Zion NP Weeping Rock (East Rim) Trailhead Trial Bridge UT All Others $69,409.75  $                       -   1

Zion NP Echo Canyon (East Rim) Trail Bridge UT All Others $27,569.43  $              3,712.04 1

Zion NP Grotto Water Collection & Distribution System UT Water Systems $6,069,958.68  $          185,842.00 1

Zion NP Birch Creek Water Collection & Distribution System UT Water Systems $17,796,536.49  $          123,578.00 1

Zion NP OCHO Q10 Oak Creek HS-0010 UT Housing $517,603.71  $            44,660.00 1

Zion NP OCHO Q5 Oak Creek Dormitory HS-0005 UT Housing $1,603,817.75  $            43,450.55 1

Zion NP PCHO Q1 Pine Creek HS-0001 UT Housing $1,028,242.25  $            83,093.42 1

Zion NP RT 10 South to East Entrance (ZION-MT CARMEL HWY) UT Paved Roads $44,143,702.42  $     10,817,119.82 1

Zion NP RT 11 Zion Canyon Scenic Drive RT-0996 "Floor of the Valley UT Paved Roads $9,116,878.47  $       2,382,325.74 1

Zion NP Riverside Walk Trail RT-0005 "Gateway to the Narrows" UT Trails $2,481,486.15  $          119,365.32 1

Zion NP Weeping Rock Trail UT Trails $248,060.31  $            59,951.29 1

Zion NP Emerald Pools Trail Complex RT-0001 UT Trails $2,232,542.77  $          681,794.57 1

Zion NP Watchman Trail UT Trails $267,905.14  $                       -   1

Zion NP Canyon Overlook Trail RT-0003 UT Trails $400,877.86  $          116,672.77 1

Zion NP Canyon Water Distribution System UT Water Systems $17,983,156.82  $          788,458.33 1

Zion NP OCHO Oak Creek Propane System UT All Others $1,132,399.21  $                       -   1

Zion NP East Rim Trail RT-0006 UT Trails $4,961,206.16  $            82,607.74 1

Zion NP Observation Point Trail UT Trails $16,108,804.20  $          164,061.11 1

Zion NP West Rim Trail  RT-0007 UT Trails $12,937,771.40  $          560,782.90 1

Zion NP Angels Landing Trail RT-0008 UT Trails $43,612,251.68  $          119,027.66 1

Zion NP KCVC B064 Kolob Visitor Center UT Buildings $1,958,754.51  $          467,131.44 1

Zion NP 
Kolob Visitor Center Septic System UT 

Waste Water

Systems
$274,721.83  $                       -   1

Zion NP Kolob Water Distribution System UT Water Systems $872,199.89  $          875,240.20 1

Zion NP RT 13 Kolob Canyon Road UT Paved Roads $16,140,043.92  $     14,227,112.13 1

Zion NP HEAD B060 Zion Administration/Museum Building UT Buildings $14,778,912.44  $          794,807.00 1

Zion NP ZCVC B001 Visitor Center UT Buildings $7,855,311.25  $          208,996.00 1

Zion NP ZCVC B002 Visitor Center Comfort Station UT Buildings $1,366,316.79  $          321,748.60 1

Zion NP ZILO B224 Main Zion Lodge UT Buildings $12,723,324.57  $          570,801.86 1
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Zion NP
Grotto Waste Water System UT

Waste Water

Systems
$524,206.01  $          176,825.03 1

Zion NP
Canyon Waste Water Collection System UT

Waste Water

Systems
$5,850,212.13  $          336,671.64 1

Zion NP RT 10 1590-006P East Portal Bridge UT Paved Roads $1,832,359.48  $          240,030.00 1

Agate Fossil Beds NM Hoffman Bridge NE Paved Roads $140,629.35  $                       -   1

Agate Fossil Beds NM Visitor Center NE Buildings $4,524,905.79  $            91,759.52 1

Agate Fossil Beds NM Fossil Hill Trail NE Trails $312,829.44  $                       -   1

Agate Fossil Beds NM
Hoffman Road (303), RT 504 NE Unpaved Roads $165,504.29  $                       -   1

Agate Fossil Beds NM Telephone System NE All Others $55,527.23  $                       -   1

Agate Fossil Beds NM Niobrara River Boardwalk NE Trails $140,773.25  $                       -   1

Agate Fossil Beds NM MAINTAINED LANDSCAPE-VC NE All Others $100,887.49  $                       -   1

Agate Fossil Beds NM Network Satellite System NE All Others $24,439.80  $            17,000.00 1

Apostle Islands NL RAB01 - Lighthouse, QMIS # 00000141 WI Housing $6,829,258.79  $          205,472.01 1

Arkansas Post NMem Main Entrance Road RT0010 AR Paved Roads $868,700.69  $          229,653.93 1

Arkansas Post NMem Visitor Center Bldg AR Buildings $2,830,543.60  $            53,337.33 1

Arkansas Post NMem Old Townsite Grounds AR All Others $1,110,740.03  $                       -   1

Arkansas Post NMem Notrebe Cistern HB-1 AR All Others $2,546,360.54  $                       -   1

Arkansas Post NMem Osotouy Site Development AR All Others $9,307,386.82  $          103,923.01 1

Badlands NP #26 Ben Reifel Visitor Center SD Buildings $5,046,929.40  $          121,070.11 1

Badlands NP Cedar Pass Campground SD Campgrounds $2,732,103.02  $            57,312.76 1

Badlands NP Interior Entrance Road - Paved, RT 11 SD Paved Roads $1,034,619.38  $          405,771.35 1

Badlands NP Loop Road - Paved, RT 10 - Highway 240 SD Paved Roads $42,021,149.40  $     14,610,576.26 1

Badlands NP Cedar Pass Campground Water Systems SD Water Systems $202,984.81  $          174,567.93 1

Badlands NP Cedar Pass Campground Electrical Systems SD All Others $467,378.74  $            81,184.50 1

Badlands NP #202 White River Visitor Center Contact Station SD Buildings $387,574.18  $                       -   1

Badlands NP Cedar Pass Developed Area SD All Others $173,162.65  $            56,381.25 1

Brown v. Board of Education NHS Monroe Elementary School Building HS-1 KS Buildings $15,332,932.63  $            94,672.23 1

Brown v. Board of Education NHS BRVB Grounds KS All Others $102,705.64  $                       -   1

Buffalo NR LD Buffalo Point Boat Launch Road AR Paved Roads $145,841.08  $            32,476.23 1

Buffalo NR MD Tyler Bend  Visitor Center Loop Road AR Paved Roads $159,099.37  $            51,627.01 1

Buffalo NR MD Tyler Bend Road AR Paved Roads $3,592,994.00  $       1,105,492.14 1

Buffalo NR LD BP Buffalo Point Campground G206 AR Campgrounds $2,762,165.65  $          336,172.18 1

Buffalo NR
LD BP CG Lower Sewage Treatment Plant U2-B AR

Waste Water

Systems
$1,499,769.52  $          496,059.45 1

Buffalo NR LD BP Historic District Grounds G208 AR All Others $1,032,593.10  $                       -   1

Buffalo NR
MD TB Sewage Treatment System U3-04 AR

Waste Water

Systems
$1,472,536.44  $          262,751.32 1

Buffalo NR MD TB Tyler Bend Campground 3-08 AR Campgrounds $3,110,320.93  $          180,006.42 1

Buffalo NR 
LD BP Upper Sewage Treatment Plant U2-A AR 

Waste Water

Systems
$1,470,181.60  $          346,670.47 1

Buffalo NR LD BP Water System U2-01 AR Water Systems $3,163,955.67  $              6,956.45 1

Buffalo NR LD Buffalo Point River Access Road AR Paved Roads $4,697,134.04  $          915,257.68 1

Buffalo NR LD BP Buffalo Point Paved Road AR Paved Roads $2,386,490.48  $            13,183.97 1

Buffalo NR
UD SC Steel Creek Road 143 AR Unpaved Roads $1,423,724.32  $                       -   1

Buffalo NR
UD ER Erbie South Road 145 AR Unpaved Roads $2,980,455.71  $          217,350.00 1

Buffalo NR LD RU Rush Historic District Landscaped Area AR All Others $662,914.02  $              9,730.72 1

Little Rock Central High School NHS BLDG Education Center Mobilgas AR Buildings $952,287.90  $            20,884.96 1

Little Rock Central High School NHS BLDG New Visitor Center AR Buildings $4,936,260.87  $            18,761.00 1

Charles Young Buffalo Soldiers NM Charles Young House OH Buildings $3,889,049.96  $       1,966,615.73 1

Cuyahoga Valley NP ND Towpath Trail Corridor Interpretive Media OH All Others $218,933.20  $          309,008.00 1

Cuyahoga Valley NP ND Canal Visitor Center Complex Interpretive Media (Track 10 OH All Others $1,367,318.20  $                       -   1

Cuyahoga Valley NP SD Towpath Trail Corridor Interpretive Media OH All Others $97,747.59  $          124,992.00 1

Cuyahoga Valley NP ND Canal Visitor Center (Tract 101-27) OH Buildings $4,515,898.41  $            28,011.22 1

Cuyahoga Valley NP ND Canal Visitor Parking, CUVA-0902 OH Paved Roads $695,463.39  $          170,945.21 1

Cuyahoga Valley NP ND Canal Visitor Center Grounds (Tract 101-27) OH All Others $169,277.86  $                       -   1

Cuyahoga Valley NP ND Towpath  Rockside Road to Stone Road OH Trails $249,921.94  $            94,386.45 1

Cuyahoga Valley NP SD Towpath RT 303 - Riverview  RR-Crossing OH Trails $1,640,038.91  $          116,823.67 1

Cuyahoga Valley NP ND Towpath Stone Road to Hillside Road OH Trails $328,321.63  $            72,797.49 1

Cuyahoga Valley NP SD Towpath Riverview  RR-Crossing to Bolanz OH Trails $472,627.52  $            43,428.15 1

Cuyahoga Valley NP ND Towpath Hillside Road to Tinkers Creek OH Trails $206,366.15  $            44,085.90 1

Cuyahoga Valley NP SD Towpath  Bolanz Road to Ira Road OH Trails $539,962.48  $              2,209.50 1

Cuyahoga Valley NP ND Towpath Tinkers Creek Rd to Fitzwater Rd. OH Trails $371,330.93  $          230,216.65 1

Cuyahoga Valley NP ND Towpath Fitzwater Road to Pine Hill Road OH Trails $1,331,383.33  $          270,838.18 1

Cuyahoga Valley NP SD Towpath  Ira Road to Botzum (Indian Mound) OH Trails $705,675.16  $          146,380.24 1

Cuyahoga Valley NP ND Towpath Pine Hill Road to Highland OH Trails $1,379,100.07  $          322,943.96 1

Cuyahoga Valley NP ND Towpath Highland Road to Boston Mill OH Trails $612,606.82  $          116,603.94 1

Cuyahoga Valley NP ND Towpath Boston Mills to Route 303 OH Trails $732,621.52  $          207,262.79 1

Cuyahoga Valley NP ND Boston Store (Tract 118-74) OH Buildings $5,808,284.76  $          108,467.76 1

Cuyahoga Valley NP ND Dzerzynski House & Boston Store CS (Tract 118-75) OH Buildings $830,097.32  $              7,426.14 1

Cuyahoga Valley NP ND Boston Store Parking, CUVA-0912 OH Paved Roads $356,072.36  $            52,999.89 1

Cuyahoga Valley NP SD Ledges Road, CUVA-0203 OH Paved Roads $638,607.17  $            14,166.31 1

Cuyahoga Valley NP ND Coonrad Ranger Station and Comm Center (Tract 107-31) OH Buildings $2,856,135.06  $            12,414.73 1

Cuyahoga Valley NP ND Coonrad Parking, CUVA-0910 OH Paved Roads $207,319.59  $            90,538.40 1

Cuyahoga Valley NP SD Ledges Shelter (Tract 119-53) OH Buildings $2,867,195.62  $          166,234.07 1

Cuyahoga Valley NP SD Octagon  Shelter (Tract 119-53) OH Buildings $1,311,417.57  $          138,541.65 1

Cuyahoga Valley NP SD Octagon Road, CUVA-0202 OH Paved Roads $863,997.94  $            15,297.78 1

Cuyahoga Valley NP SD Hunt Farm House Visitor Center (Track 121-05) OH Buildings $1,804,836.56  $              9,189.14 1

Cuyahoga Valley NP SD Hunt Farm Comfort Station (Tract 121-05) OH Buildings $528,600.07  $            15,335.25 1

Cuyahoga Valley NP
SD CVEEC Waste Water Facility (Wetlands) OH

Waste Water

Systems
$2,690,743.13  $                       -   1

Cuyahoga Valley NP SD CVEEC Administration Rd., CUVA-0205 OH Paved Roads $93,807.06  $            35,964.90 1

Cuyahoga Valley NP
SD CVEEC  Unpaved Roads, CUVA-0702 OH Unpaved Roads $72,761.28  $                       -   1

Cuyahoga Valley NP SD CVEEC  Administration Parking Area, CUVA-0931 OH Paved Roads $351,462.38  $            21,188.24 1

Cuyahoga Valley NP SD CVEEC  Lipscomb Receiving Parking, CUVA-0929 OH Paved Roads $38,370.87  $            23,010.37 1

Cuyahoga Valley NP SD VK  Lake Shelter (Tract 119-53) OH Buildings $1,389,839.93  $            90,636.56 1

Cuyahoga Valley NP ND Railroad MP66 to MP64 OH All Others $12,999,564.81  $          259,456.67 1

Cuyahoga Valley NP ND Railroad MP64 to MP62 OH All Others $12,999,564.81  $          295,274.65 1

Cuyahoga Valley NP ND Railroad MP62 to MP60 OH All Others $12,999,564.81  $          200,461.91 1

Cuyahoga Valley NP ND Railroad MP60 to MP58 OH All Others $12,999,564.81  $          529,809.39 1

Cuyahoga Valley NP ND Railroad MP58 to MP56 OH All Others $12,999,564.81  $          948,705.16 1

Cuyahoga Valley NP ND Railroad MP56 to MP54 OH All Others $12,999,564.81  $            76,920.79 1

Cuyahoga Valley NP ND Railroad MP54 to MP 53 OH All Others $6,499,782.41  $            80,733.32 1

Cuyahoga Valley NP ND Towpath Lock 29 Trailhead Comfort Station OH Buildings $215,577.51  $              8,761.66 1

Cuyahoga Valley NP SD Railroad MP53 to MP52 OH All Others $6,499,782.41  $          121,244.03 1

Cuyahoga Valley NP SD Railroad MP52 to MP48 OH All Others $25,820,432.27  $          375,713.79 1

Cuyahoga Valley NP SD Railroad MP48 to MP46 OH All Others $12,999,564.81  $          109,062.20 1

Cuyahoga Valley NP SD Railroad MP46 to MP44 OH All Others $12,999,564.81  $          315,480.07 1

Cuyahoga Valley NP SD Railroad MP44 to MP42 OH All Others $12,999,564.81  $            90,195.70 1

Cuyahoga Valley NP SD Railroad MP42 to MP40 OH All Others $12,999,564.81  $          310,732.40 1

Cuyahoga Valley NP SD Railroad Bridge #436, RT 002P OH All Others $3,233,960.92  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #437, RT 003P OH All Others $6,065,001.31  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge  #437-1/4, RT 004P OH All Others $1,058,493.89  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #438, RT 005P OH All Others $993,291.08  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #440 OH All Others $836,431.36  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #443, RT 007P OH All Others $762,410.82  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #445, RT 008P OH All Others $3,517,905.49  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #447, RT 009P OH All Others $2,756,794.18  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #451, RT 010P OH All Others $523,452.76  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge # 452, RT 011P OH All Others $369,473.59  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #453, RT 012P OH All Others $665,573.06  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #454, RT 013P OH All Others $492,198.57  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #455, RT 014P OH All Others $315,142.78  $                       -   1

Cuyahoga Valley NP ND Trail Bridge - over creek South of Boston Store VC OH All Others $206,083.65  $            84,000.00 1

Cuyahoga Valley NP ND Canal Bridge - Railroad Tunnel North OH All Others $452,239.72  $                       -   1

Cuyahoga Valley NP ND Canal Bridge - Over Cuyahoga River OH All Others $578,230.12  $                       -   1

Cuyahoga Valley NP SD Canal Bridge - Railroad Tunnel OH All Others $426,904.58  $                       -   1

Cuyahoga Valley NP SD Canal Bridge - Aqueduct Hunt Farm (Tract 121-05) OH All Others $311,164.48  $          257,000.00 1

Cuyahoga Valley NP ND Canal Lock 38 OH All Others $384,901.78  $                       -   1

Cuyahoga Valley NP ND Tinkers Creek Aqueduct OH All Others $6,119,073.27  $            89,000.00 1

Cuyahoga Valley NP ND Canal Lock Flood Control Gate OH All Others $1,594,254.07  $                       -   1

Cuyahoga Valley NP ND Brecksville Station Road, CUVA-0100 OH Paved Roads $393,989.66  $            54,591.25 1

Cuyahoga Valley NP SD CVEEC Road, CUVA-0101 OH Paved Roads $619,126.61  $          182,664.64 1

Cuyahoga Valley NP SD CVEEC Lipscomb Campus Road, CUVA-0204 OH Paved Roads $93,807.06  $            28,436.29 1

Cuyahoga Valley NP SD CVEEC Lipscomb Campus Parking, CUVA-0927 OH Paved Roads $126,154.87  $            38,562.40 1

Cuyahoga Valley NP SD CVEEC White Pine Campus Parking, CUVA-0933 OH Paved Roads $103,811.04  $            12,184.64 1

Cuyahoga Valley NP ND Brandywine Creek Culvert OH All Others $1,652,463.75  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #450 OH All Others $409,622.63  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #456 OH All Others $905,419.63  $                       -   1

Cuyahoga Valley NP ND Railroad Bridge #449 OH All Others $333,507.48  $                       -   1

Cuyahoga Valley NP
SD VK  Waste Water System OH

Waste Water

Systems
$7,262,306.08  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #443.5 OH All Others $387,901.02  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #443.25 OH All Others $299,350.46  $                       -   1

Cuyahoga Valley NP SD Railroad Bridge #441 OH All Others $154,661.26  $                       -   1

Cuyahoga Valley NP SD CVEEC White Pine Circle Rd., CUVA-0212 OH Paved Roads $93,807.06  $            35,138.64 1

Cuyahoga Valley NP SD CVEEC  November Lodge Rd., CUVA-0210 OH Paved Roads $262,659.77  $            62,877.98 1

Cuyahoga Valley NP SD CVEEC Lipscomb parking road, CUVA-0712 OH Paved Roads $131,329.89  $            60,458.67 1

Cuyahoga Valley NP ND Peninsula Depot OH Buildings $686,839.02  $                       -   1

Cuyahoga Valley NP ND Redlock Vault Toilet (Track 107-74) OH Buildings $32,477.46  $              2,756.31 1
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Cuyahoga Valley NP ND Canal Visitor Center Vault Toilet (Track 101-48) OH Buildings $71,792.29  $                       -   1

Cuyahoga Valley NP SD Ira Trailhead Vault Toilet OH Buildings $53,844.22  $              4,105.19 1

Dayton Aviation NHP WDS 22 South Williams St OH Buildings $2,859,388.79  $          284,683.73 1

Dayton Aviation NHP WDS 26 South Williams St OH Buildings $1,685,670.29  $          281,195.58 1

Dayton Aviation NHP WDS 30 South Williams St. OH Buildings $1,071,687.36  $          141,285.53 1

Dayton Aviation NHP WDS VC Wright Dunbar Interpretive Center OH Buildings $17,517,116.82  $          726,516.76 1

Effigy Mounds NM Visitor Center IA Buildings $4,442,444.30  $          361,809.84 1

Effigy Mounds NM Marching Bears Trail IA Trails $113,279.29  $                       -   1

Effigy Mounds NM Nazekaw BSA Trail IA Trails $41,785.08  $                       -   1

Effigy Mounds NM Yellow River Bridge Boardwalk IA Trails $1,015,487.02  $            18,991.02 1

Effigy Mounds NM Headquarters Landscaped Area IA All Others $263,274.41  $            42,425.11 1

Effigy Mounds NM Fire Point Loop Trail IA Trails $505,273.77  $            77,648.13 1

Effigy Mounds NM Hanging Rock Trail IA Trails $778,308.56  $            54,797.40 1

Effigy Mounds NM Heritage Addition Mowed Areas IA All Others $1,101,064.12  $                       -   1

Effigy Mounds NM Nazekaw Terrace Mowed Areas IA All Others $118,702.42  $                       -   1

Effigy Mounds NM South Unit Entrance Trail IA Trails $255,055.41  $              8,744.64 1

Effigy Mounds NM Compound Mound Trail IA Trails $56,270.74  $                       -   1

Effigy Mounds NM
WasteWater System, Visitor Center IA

Waste Water

Systems
$107,190.30  $            50,533.18 1

Effigy Mounds NM Water System - Park IA Water Systems $556,879.39  $            64,028.86 1

Effigy Mounds NM North Unit Mowed Areas IA All Others $1,438,917.31  $                       -   1

Effigy Mounds NM South Unit Mowed Areas IA All Others $1,438,917.31  $                       -   1

Effigy Mounds NM Sny Magill Mowed Areas IA All Others $2,135,335.36  $                       -   1

Effigy Mounds NM Military Road Trail IA Trails $28,868.19  $                       -   1

Effigy Mounds NM Yellow River Trail Bridge IA Paved Roads $1,368,372.85  $              3,726.00 1

Effigy Mounds NM Yellow River Bridge Trail Tunnel IA All Others $289,752.30  $                       -   1

Effigy Mounds NM Hanging Rock Trail Bridge #1 IA All Others $54,453.65  $                       -   1

Effigy Mounds NM 3 Mounds Bridge IA All Others $117,876.62  $                       -   1

Effigy Mounds NM Hanging Rock Bridge # 2 IA All Others $63,529.26  $                       -   1

Effigy Mounds NM Sny Magill Mounds Trail IA Trails $87,549.70  $            13,409.24 1

First Ladies NHS First Ladies Library (Bank) OH Buildings $15,168,718.28  $          265,991.06 1

First Ladies NHS First Ladies  Museum - Saxon House OH Buildings $14,581,265.95  $          104,841.90 1

Fort Larned NHS HS-1 Cavalry Barracks Visitor Center/Museum KS Buildings $5,327,419.94  $          153,811.56 1

Fort Larned NHS HS-2 Infantry Barracks/Hospital KS Buildings $2,701,932.98  $          440,157.80 1

Fort Larned NHS HS-5 Old Commissary KS Buildings $1,299,575.69  $            31,430.25 1

Fort Larned NHS HS-3 Work Shop Building KS Buildings $953,750.01  $            66,204.93 1

Fort Larned NHS HS-4 New Commissary/Store House/School KS Buildings $1,513,714.38  $            51,736.23 1

Fort Larned NHS HS-6 Quarter Master Storehouse KS Buildings $1,980,986.05  $            18,945.30 1

Fort Larned NHS HS-7 South Officer Quarters KS Buildings $2,201,627.95  $          256,554.12 1

Fort Larned NHS Grounds Historic Corridor Fort area KS All Others $2,283,851.85  $          130,244.62 1

Fort Larned NHS Entrance Road  RT 100 KS Paved Roads $491,107.56  $            68,582.82 1

Fort Larned NHS WS-1 Fort Potable Water (FORT) KS Water Systems $1,334,461.60  $            92,198.72 1

Fort Larned NHS
Service Road A RT400 KS Unpaved Roads $150,128.66  $              3,484.08 1

Fort Scott NHS HS 1 Officers Quarters KS Buildings $7,905,668.21  $          232,301.56 1

Fort Scott NHS HS - 2 Officer's Quarters KS Buildings $9,111,575.41  $          286,615.99 1

Fort Scott NHS HS 4 Officers Quarters KS Buildings $4,732,839.75  $          107,627.01 1

Fort Scott NHS HS 5 Dragoon Barracks KS Buildings $4,979,699.91  $            86,338.96 1

Fort Scott NHS HS 6 Infantry Barracks KS Buildings $4,979,699.91  $            55,892.34 1

Fort Scott NHS HS 7 Infantry Barracks KS Buildings $4,979,699.91  $          200,280.63 1

Fort Scott NHS HS 8 Hospital KS Buildings $5,287,262.75  $          225,029.64 1

Fort Scott NHS HS 9 Guardhouse KS Buildings $1,256,052.53  $            17,157.39 1

Fort Scott NHS HS 12 Quartermasters KS Buildings $6,009,632.37  $            90,374.58 1

Fort Scott NHS HS 14 Post Bakery KS Buildings $711,240.81  $              5,251.10 1

Fort Scott NHS HS 15 Well and Canopy KS Buildings $510,714.08  $            13,091.34 1

Fort Scott NHS HS 17 Powder Magazine KS Buildings $441,737.22  $                986.89 1

Fort Scott NHS HS 35   Stone Out Building KS Buildings $210,436.00  $              6,344.62 1

Fort Scott NHS HS 36 Stone Building KS Buildings $229,312.40  $              6,338.50 1

Fort Scott NHS HS 10 Dragoon Stables KS Buildings $6,602,637.99  $          123,152.08 1

Fort Scott NHS HS 11 Post Headquarters KS Buildings $1,893,944.26  $            42,502.08 1

Fort Scott NHS HS 39 Stone Walkway-Officers Row KS Trails $123,372.02  $                       -   1

Fort Scott NHS Grounds KS All Others $1,613,726.46  $            10,063.21 1

Fort Smith NHS Historic First Fort Ruins AR All Others $1,411,067.24  $                       -   1

Fort Smith NHS Historic Commissary Building AR Buildings $3,374,569.38  $            18,486.00 1

Fort Smith NHS Historic Courthouse AR Buildings $24,161,672.73  $          630,062.07 1

Fort Union Trading Post NHS
Sewage System - Fort Complex ND

Waste Water

Systems
$120,973.23  $            15,561.00 1

Fort Union Trading Post NHS B15 Visitor Center/Bourgeois House ND Buildings $3,036,456.39  $          234,344.36 1

Fort Union Trading Post NHS B18 Southwest Bastion ND All Others $1,850,307.04  $            40,000.00 1

Fort Union Trading Post NHS B19 Northeast Bastion ND All Others $1,850,307.04  $                       -   1

Fort Union Trading Post NHS B20 Tradehouse ND Buildings $573,326.85  $            14,607.63 1

Fort Union Trading Post NHS Fort Palisade Walls ND All Others $6,729,381.22  $            11,957.22 1

Fort Union Trading Post NHS FOUS - Water System ND Water Systems $642,345.09  $                487.00 1

George Rogers Clark NHP Interpretive Media IN All Others $518,136.95  $          366,300.00 1

George Rogers Clark NHP GERO Grounds IN All Others $11,149,005.18  $       1,170,603.87 1

George Rogers Clark NHP VC Visitor Center IN Buildings $3,220,162.30  $            96,288.73 1

Grand Portage NM Monument Pathways MN Trails $164,144.11  $            24,758.90 1

Grand Portage NM Great Hall MN Buildings $4,793,327.42  $            43,378.98 1

Grand Portage NM Kitchen MN Buildings $1,793,899.15  $              3,071.50 1

Grand Portage NM Canoe Warehouse MN Buildings $984,910.49  $              8,112.14 1

Grand Portage NM Restrooms Building MN Buildings $263,407.28  $          101,908.96 1

Grand Portage NM Grand Portage Trail MN Trails $2,180,877.59  $            94,085.94 1

Grand Portage NM Mount Rose Trail MN Trails $465,526.48  $            10,749.32 1

Grand Portage NM Lake Superior Marina/Waterfront System MN All Others $1,051,098.16  $                       -   1

Grand Portage NM Stockade MN All Others $361,256.20  $          140,515.29 1

Grand Portage NM Grounds, Depot Area MN All Others $1,923,783.74  $            14,619.31 1

Grand Portage NM Heritage Center MN Buildings $10,734,123.63  $          176,318.28 1

George Washington Carver NM Visitor Center Building #21 MO Buildings $9,324,734.63  $              2,921.70 1

George Washington Carver NM HS-05 Carver House MO Buildings $636,910.70  $            30,381.62 1

Herbert Hoover NHS HS-01 Hoover Birthplace Cottage IA Buildings $403,455.18  $            31,095.79 1

Herbert Hoover NHS HS-41 Hoover Graves IA All Others $3,403,033.30  $              2,153.78 1

Herbert Hoover NHS HS-45 Boy Scout  Picnic Shelter IA Buildings $217,797.40  $            29,487.48 1

Herbert Hoover NHS B-50 Visitor Center/52358 Post Office IA Buildings $4,517,520.10  $            70,072.67 1

Hopewell Culture NHP Hopewell Mound Group Earthwork MAS OH All Others $958,739.40  $            35,823.90 1

Hopewell Culture NHP Seip Earthwork - MAS OH All Others $583,502.45  $                       -   1

Hopewell Culture NHP High Bank Earthwork - MAS OH All Others $583,502.45  $                       -   1

Hopewell Culture NHP Hopeton Earthwork - MAS OH All Others $583,502.45  $                       -   1

Hopewell Culture NHP Visitor Center OH Buildings $1,867,925.99  $            85,808.40 1

Hopewell Culture NHP Resource Management Building OH Buildings $2,905,662.65  $            40,227.15 1

Hopewell Culture NHP Mound City Lawn OH All Others $468,774.92  $            49,629.87 1

Hopewell Culture NHP HMGU Field OH All Others $4,198,455.48  $                       -   1

Hopewell Culture NHP Seip Field OH All Others $3,568,687.15  $            43,166.46 1

Hopewell Culture NHP Hopeton Field OH All Others $3,542,446.81  $                       -   1

Hopewell Culture NHP High Bank Field OH All Others $3,437,485.42  $                       -   1

Hopewell Culture NHP Mound City Group - MAS OH All Others $720,011.44  $                       -   1

Hopewell Culture NHP Curation Facility OH Buildings $774,966.22  $            84,000.00 1

Homestead NM of America HOME Cultural Landscape NE All Others $4,814,445.08  $            77,479.18 1

Homestead NM of America Building #1 Education Center/Admin Offices NE Buildings $2,273,756.78  $          458,399.54 1

Homestead NM of America HS-07 Building, Freeman School NE Buildings $360,577.32  $            91,174.31 1

Homestead NM of America Native Prairie Grass Acres NE All Others $2,431,537.92  $            36,935.73 1

Homestead NM of America Heritage Center Building #11 NE Buildings $5,200,589.34  $          299,581.64 1

Hot Springs NP HOSP Boundary AR All Others $462,899.98  $            21,253.80 1

Hot Springs NP Administration Building, Building 1 AR Buildings $1,836,363.36  $            31,578.47 1

Hot Springs NP Buckstaff Bathhouse, Building 102 AR Buildings $3,658,012.40  $          683,961.54 1

Hot Springs NP Fordyce Bathhouse, Building 105 AR Buildings $12,373,747.55  $          496,658.83 1

Hot Springs NP Maurice Spring Fountain, Structure 13 AR All Others $247,881.78  $                       -   1

Hot Springs NP Main Entrance and Stevens Balustrade, Structure 14 AR All Others $890,673.23  $            65,144.15 1

Hot Springs NP Maintained Landscapes, Promenade AR All Others $1,597,100.94  $            68,385.46 1

Hot Springs NP Maintained Landscapes, Bathhouse Row AR All Others $1,123,393.04  $          149,804.72 1

Hot Springs NP Whittington Treatment Plant AR Water Systems $428,302.69  $            16,786.82 1

Hot Springs NP Maintained Landscapes, Arlington Lawn AR All Others $1,090,750.94  $              6,021.71 1

Hot Springs NP Sidewalk, Bathhouse Row AR Trails $492,170.29  $                554.40 1

Hot Springs NP Happy Hollow Treatment Plant AR Water Systems $1,076,451.79  $                       -   1

Hot Springs NP Peak Trail, Oertel Trail System AR Trails $54,131.44  $            52,548.32 1

Hot Springs NP Dead Chief Trail, Oertel Trail System AR Trails $150,387.65  $            23,630.62 1

Hot Springs NP Honeysuckle Trail, Oertel Trail System AR Trails $53,437.10  $              6,172.00 1

Hot Springs NP Floral Trail, Oertel Trail System AR Trails $44,207.79  $            45,877.99 1

Hot Springs NP Tufa Terrace Trail, Oertel Trail System AR Trails $22,932.64  $            39,937.86 1

Hot Springs NP Dogwood Trail, Upper Loop, Oertel Trail Syste AR Trails $124,407.48  $            93,694.64 1

Hot Springs NP Dogwood Trail, Lower Loop, Oertel Trail Sys AR Trails $71,895.71  $            65,292.47 1

Hot Springs NP Hot Springs Mountain Trail, Oertel Trail Sys AR Trails $205,103.47  $            83,677.44 1

Hot Springs NP Fountain Trail, Oertel Trail System AR Trails $18,236.53  $                       -   1

Hot Springs NP Hot Springs Mntn. Drive, Oertel Trl.-Route 0010 AR Paved Roads $8,172,669.12  $       6,959,811.55 1

Hot Springs NP Tank Building, Building 52 AR Buildings $51,755.28  $              2,164.09 1

Hot Springs NP Physical Medicine Center (PMC) AR Buildings $3,753,855.52  $            11,711.99 1

Hot Springs NP West Mountain Summit Road, Route 0101 AR Paved Roads $3,952,599.97  $          733,695.27 1

Hot Springs NP West Mountain Drive, Route 0011 AR Paved Roads $6,597,572.89  $       1,300,697.50 1

Hot Springs NP Grand Promenade AR Trails $701,746.57  $              4,436.20 1

Hot Springs NP Creek Arch AR All Others $1,484,455.39  $          527,295.03 1

Hot Springs NP Shortcut Trail, Oertel Trail System AR Trails $23,394.64  $            19,206.24 1

Hot Springs NP Happy Hollow Ozone Building, Bldg. 189 AR Buildings $31,468.49  $              4,990.73 1

Hot Springs NP Whittington Spring House, Bldg. 142 AR Buildings $35,142.48  $              4,878.02 1

Hot Springs NP Tower Water System AR Water Systems $180,860.26  $                       -   1

Hot Springs NP Thermal Water System AR Water Systems $5,463,725.90  $       1,294,092.67 1
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Harry S Truman NHS George Wallace House MO Buildings $1,239,256.76  $            21,102.64 1

Harry S Truman NHS Truman Farm Home MO Buildings $1,281,693.96  $          325,963.71 1

Ice Age NST Cross Plains Contact Station WI Buildings $728,067.56  $            34,531.11 1

Ice Age NST Cross Plains Barn and Silo WI Buildings $768,051.91  $            55,521.69 1

Indiana Dunes NL Boundary INDU IN All Others $3,201,706.31  $            25,323.11 1

Indiana Dunes NL Bldg#301 West Beach Bath House IN Buildings $5,207,724.97  $          818,026.47 1

Indiana Dunes NL Bldg#314 Douglas EE Center IN Buildings $3,995,881.26  $          502,020.21 1

Indiana Dunes NL HS-10 Chellberg Farm House IN Buildings $1,208,543.77  $            70,269.33 1

Indiana Dunes NL #101 Emergency Services IN Buildings $1,507,034.59  $          120,272.55 1

Indiana Dunes NL #102 Resource Management IN Buildings $2,685,353.58  $          139,652.45 1

Indiana Dunes NL #103 Cultural Resources IN Buildings $921,126.13  $            38,874.19 1

Indiana Dunes NL #104 Headquarters IN Buildings $2,871,023.71  $          354,474.63 1

Indiana Dunes NL #105 Pumphouse IN Buildings $217,601.71  $                       -   1

Indiana Dunes NL #111 Fire Station 1 IN Buildings $750,469.78  $            63,237.44 1

Indiana Dunes NL #118 Fire Station 2 IN Buildings $750,469.78  $            16,654.65 1

Indiana Dunes NL DLC Water System IN Water Systems $1,581,311.56  $            38,138.01 1

Indiana Dunes NL
DLC Waste Water System IN

Waste Water

Systems
$1,325,322.87  $              6,898.26 1

Indiana Dunes NL HQ Water System IN Water Systems $1,223,983.67  $                       -   1

Indiana Dunes NL Radio System (Repeaters/Dispatch Sys/radios/etc) IN All Others $658,108.89  $                       -   1

Indiana Dunes NL INDU Computer LAN System IN All Others $2,213,812.82  $            18,889.09 1

Indiana Dunes NL
West Beach Waste Water System IN

Waste Water

Systems
$2,029,767.70  $                       -   1

Indiana Dunes NL West Beach Water System IN Water Systems $1,428,046.84  $                573.15 1

Indiana Dunes NL Dunewood Water System IN Water Systems $1,976,855.26  $                       -   1

Indiana Dunes NL
Dunewood Waste Water System IN

Waste Water

Systems
$1,703,963.97  $                       -   1

Indiana Dunes NL Calumet Dunes  Interp Ctr Water System IN Water Systems $157,647.33  $                       -   1

Indiana Dunes NL
Calumet Dunes  Interp Ctr Waste Water System IN

Waste Water

Systems
$152,486.36  $              4,828.58 1

Indiana Dunes NL Douglas EE Area Water System IN Water Systems $472,910.13  $              4,085.82 1

Indiana Dunes NL
Douglas EE Waste Water Systems IN

Waste Water

Systems
$25,010.71  $                       -   1

Indiana Dunes NL Glenwood Dunes Water System IN Water Systems $105,692.57  $              4,103.33 1

Indiana Dunes NL
Glenwood Dunes Waste Water System IN

Waste Water

Systems
$67,015.89  $                       -   1

Indiana Dunes NL Lake View Plaza Water System IN Water Systems $13,080.18  $              6,326.08 1

Indiana Dunes NL Bailly/Chellberg Contact Water System IN Water Systems $159,713.52  $              5,131.85 1

Indiana Dunes NL 
Bailly/Chellberg Contact Waste Water System IN 

Waste Water

Systems
$113,117.17  $              2,952.61 1

Indiana Dunes NL 
HQ Waste Water System IN 

Waste Water

Systems
$307,074.55  $            17,955.86 1

Indiana Dunes NL R&T Water System IN Water Systems $98,035.29  $              1,664.25 1

Indiana Dunes NL 
R&T Waste Water System IN 

Waste Water

Systems
$106,831.25  $                       -   1

Indiana Dunes NL 
U.S.12 Dorm  Waste Water System IN 

Waste Water

Systems
$36,745.73  $                       -   1

Indiana Dunes NL Sears House Water System IN Water Systems $338,269.45  $                       -   1

Isle Royale NP Houghton HQ Marina Waterfront System MI All Others $1,393,767.77  $          171,714.84 1

Isle Royale NP Windigo Powerhouse B0525 MI Buildings $360,672.79  $                       -   1

Isle Royale NP Windigo Visitor Center MI Buildings $2,068,276.73  $            24,470.92 1

Isle Royale NP Windigo Marina Waterfront System MI All Others $2,400,876.01  $          106,465.28 1

Isle Royale NP Windigo Marina Fuel Dock Concessions MI All Others $387,871.94  $            11,052.48 1

Isle Royale NP Windigo Water Supply System MI Water Systems $6,266,931.17  $                       -   1

Isle Royale NP 
Windigo Waste Water System MI 

Waste Water

Systems
$1,360,371.55  $              9,673.59 1

Isle Royale NP Windigo Electrical System MI All Others $4,226,388.69  $          439,795.95 1

Isle Royale NP Windigo, NPS Diesel Supply System MI All Others $528,648.71  $          129,170.40 1

Isle Royale NP Mott Pump House Water Treament B0007 MI Buildings $519,775.50  $            17,449.53 1

Isle Royale NP Mott Powerhouse B0395 MI Buildings $385,318.77  $              9,478.38 1

Isle Royale NP Mott Island Ranger 111 Marina Waterfront System MI All Others $5,764,735.67  $                       -   1

Isle Royale NP Mott Travel Lift Gas Dock File No. 47 MI All Others $518,108.12  $            26,955.34 1

Isle Royale NP Mott Water Supply System MI Water Systems $3,554,878.99  $            69,792.69 1

Isle Royale NP 
Mott Waste Water  System MI 

Waste Water

Systems
$2,577,951.72  $            88,098.72 1

Isle Royale NP Mott Electrical System MI All Others $5,807,464.57  $            76,507.89 1

Isle Royale NP Mott NPS Gasoline Fuel System MI All Others $486,222.00  $                       -   1

Isle Royale NP Mott, NPS, Diesel Fuel System MI All Others $463,015.92  $          468,900.02 1

Isle Royale NP Rock Harbor Sewage Treatment Laboratory B0050 MI Buildings $71,383.16  $            10,686.56 1

Isle Royale NP Rock Harbor Visitor Center B0384 MI Buildings $406,382.16  $            45,786.13 1

Isle Royale NP Rock Harbor Powerhouse B0611 MI Buildings $437,616.32  $            20,891.00 1

Isle Royale NP Rock Harbor HQ Marina Waterfront System MI All Others $5,338,529.22  $                       -   1

Isle Royale NP Rock Harbor Water Supply System MI Water Systems $18,969,757.94  $                       -   1

Isle Royale NP 
Rock Harbor Waste Water System MI 

Waste Water

Systems
$8,086,584.17  $            85,389.30 1

Isle Royale NP Rock Harbor Electrical System MI All Others $7,171,252.81  $          122,086.08 1

Isle Royale NP Rock Harbor Concessions Diesel Fuel Supply System MI All Others $737,053.53  $          307,175.10 1

Isle Royale NP Edisen Residence B0137 MI Housing $308,475.89  $                116.26 1

Isle Royale NP Edisen Fishery Fish House B0140 MI Buildings $303,087.15  $              3,915.33 1

Isle Royale NP Edisen Fishery Net House B0145 MI Buildings $158,757.03  $            47,671.26 1

Isle Royale NP Rock Harbor Lighthouse MI Buildings $20,287,604.38  $            62,585.99 1

Isle Royale NP Rock Harbor Campground MI Campgrounds $617,642.63  $            87,441.93 1

Isle Royale NP Washington Creek Campground MI Campgrounds $411,761.75  $              3,513.79 1

Isle Royale NP Ojibway Lookout Tower B0315 MI All Others $962,683.72  $                       -   1

Isle Royale NP ISRO Radio System MI All Others $1,788,818.86  $                       -   1

Isle Royale NP ISRO Computer System MI All Others $686,167.91  $                       -   1

Isle Royale NP ISRO Radio-Telephone System MI All Others $516,532.24  $            39,800.00 1

Isle Royale NP Mott Radio Tower MI All Others $87,181.65  $                       -   1

Isle Royale NP Rock Harbor Water Treatment Plant MI Buildings $313,091.43  $                       -   1

Isle Royale NP Windigo NPS Gasoline Supply Systems MI All Others $128,448.82  $                       -   1

Isle Royale NP Rock Harbor Fire Suppression System MI Water Systems $853,170.35  $                       -   1

James A Garfield NHS MH Main House OH Buildings $19,323,949.41  $          238,312.46 1

James A Garfield NHS VC Carriage House/Gas Holder OH Buildings $4,379,168.40  $          112,821.02 1

James A Garfield NHS VC Parking /Access Road OH Paved Roads $193,652.80  $            69,755.73 1

James A Garfield NHS HL Historic Lane OH Trails $411,690.11  $          123,071.57 1

James A Garfield NHS GR Grounds OH All Others $3,696,289.57  $          128,471.75 1

Jewel Cave NM B6 Visitor Center SD Buildings $6,087,125.84  $          858,922.33 1

Jewel Cave NM B15 Comfort Station SD Buildings $464,762.88  $                       -   1

Jewel Cave NM Cave Electrical System SD All Others $263,035.03  $                       -   1

Jewel Cave NM Water System SD Water Systems $1,824,170.46  $          542,141.84 1

Jewel Cave NM B12 Administration SD Housing $677,526.29  $            59,251.10 1

Jewel Cave NM R10 Main Entrance Road-RT 0010 SD Paved Roads $2,909,313.79  $          316,899.90 1

Jewel Cave NM R13 Housing Road-RT 0400 SD Paved Roads $352,291.45  $            40,543.47 1

Jewel Cave NM Cave Trail - Scenic SD Trails $7,969,405.58  $       1,116,900.00 1

Jefferson National Expansion Memorial Old Courthouse MO Buildings $186,580,334.94  $       6,819,438.63 1

Jefferson National Expansion Memorial Arch Visitor Center MO Buildings $59,520,274.24  $     10,693,169.27 1

Jefferson National Expansion Memorial Gateway Arch Monument MO Buildings $1,339,624,283.46  $       1,495,194.93 1

Jefferson National Expansion Memorial Grounds Maintained Landscape MO All Others $165,597,608.18  $       5,305,856.38 1

Keweenaw NHP KEWE - Interpretive Media Exhibits MI All Others $57,337.94  $                       -   1

Keweenaw NHP CU Park Headquarters - C&H General Office Building MI Buildings $10,506,617.45  $          464,281.62 1

Keweenaw NHP CU Park Headquarters Grounds MI All Others $31,270.43  $            25,599.00 1

Keweenaw NHP CU Keweenaw History Center Grounds MI All Others $103,033.36  $              3,460.00 1

Keweenaw NHP CU C&H Warehouse No.1 Building MI Buildings $10,611,372.97  $       2,809,877.37 1

Keweenaw NHP CU C&H Warehouse No.1 Grounds MI All Others $39,259.37  $            45,974.95 1

Keweenaw NHP CU Union Building Grounds MI All Others $42,438.44  $                       -   1

Keweenaw NHP QU Quincy Mine Office Grounds MI All Others $191,294.49  $            87,890.20 1

Keweenaw NHP QU North Quincy Cultural Landscape MI All Others $3,677,073.97  $                       -   1

Knife River Indian Village NHS VC Water System ND Water Systems $385,951.81  $              1,422.00 1

Knife River Indian Village NHS 
VC Waste Water ND 

Waste Water

Systems
$339,983.85  $                       -   1

Knife River Indian Village NHS Visitor Center ND Buildings $3,786,336.46  $          193,624.08 1

Knife River Indian Village NHS Earthlodge ND Buildings $587,115.88  $              1,893.13 1

Knife River Indian Village NHS Big Hidatsa Village Arch ND All Others $992,771.34  $                       -   1

Knife River Indian Village NHS Lower Hidatsa Arch ND All Others $1,594,968.01  $                       -   1

Knife River Indian Village NHS Sakakawea Arch ND All Others $777,701.10  $                       -   1

Lincoln Boyhood NMem HS-01 Memorial Visitor Center IN Buildings $6,294,760.99  $          283,827.17 1

Lincoln Boyhood NMem Trail of 12 Stones IN Trails $121,960.62  $            33,230.95 1

Lincoln Boyhood NMem VC Landscape IN All Others $464,356.20  $                       -   1

Lincoln Boyhood NMem Allee IN All Others $695,817.37  $          136,920.58 1

Lincoln Boyhood NMem Pioneer Cemetery IN All Others $121,729.76  $              6,446.40 1

Lincoln Boyhood NMem Cabin Site Memorial Grounds IN All Others $356,234.52  $                       -   1

Lincoln Home NHS HS-01 Lincoln Home IL Buildings $4,685,190.96  $          100,222.32 1

Lincoln Home NHS HS-01A Lincoln Home Carriage House IL Buildings $297,059.44  $              5,646.43 1

Lincoln Home NHS HS-01B Lincoln Home Woodshed IL Buildings $606,470.42  $              4,612.76 1

Lincoln Home NHS HS-01C Lincoln Home Privy IL Buildings $21,568.72  $                       -   1

Lincoln Home NHS HS-01E Lincoln Home Brick Walkways IL Trails $45,003.42  $                       -   1

Lincoln Home NHS Managed Landscape-Historic Zone IL All Others $1,638,941.88  $          208,038.62 1

Minuteman Missile NHS Delta - 01 Launch Control Facility SD Buildings $4,096,901.58  $          674,732.61 1

Minuteman Missile NHS Visitor Center/Headquarters SD Buildings $2,822,474.97  $                       -   1

Mississippi NRRA Coldwater Springs Grounds (former BOM) MN All Others $1,255,317.00  $                       -   1

Mississippi NRRA Coldwater Springhouse and Reservoir MN Buildings $971,710.78  $          682,355.47 1

Mount Rushmore NMem 
Wastewater Treatment Facility SD 

Waste Water

Systems
$6,138,048.97  $          502,939.27 1

Mount Rushmore NMem Visitor Services Area Grounds SD All Others $5,574,935.23  $          818,874.76 1
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Mount Rushmore NMem Presidential Trail SD Trails $830,260.50  $          514,756.77 1

Mount Rushmore NMem BVT Trail SD Trails $521,549.13  $          270,521.58 1

Mount Rushmore NMem Visitor Center SD Buildings $16,123,548.20  $       4,898,732.86 1

Mount Rushmore NMem Sculptors Studio SD Buildings $9,078,016.58  $       1,023,083.39 1

Mount Rushmore NMem Historic Residence #2 SD Buildings $602,689.69  $            22,468.04 1

Mount Rushmore NMem The Sculpture SD All Others $96,667,410.26  $                       -   1

Mount Rushmore NMem Hall of Records SD All Others $16,777,680.29  $                       -   1

Mount Rushmore NMem StudioTrail SD Trails $706,511.39  $            21,675.00 1

Mount Rushmore NMem Heating Plant SD All Others $1,610,855.75  $                       -   1

Mount Rushmore NMem Temperature Control System (Campus) SD All Others $239,984.08  $                       -   1

Mount Rushmore NMem Cooling Plant SD All Others $1,610,855.75  $                       -   1

Mount Rushmore NMem Studio Parking Lot,RT 908 SD Paved Roads $292,139.13  $          281,262.54 1

Nicodemus NHS Villa/office building KS Buildings $178,730.95  $                       -   1

Nicodemus NHS AME Church KS Buildings $1,096,555.41  $          465,022.90 1

Nicodemus NHS Township Hall KS Buildings $2,610,123.41  $            21,121.74 1

Ozark NSR UC Upper Current Area Electrical System MO All Others $2,318,226.12  $       1,000,040.00 1

Ozark NSR LC Lower Current Area Electrical System MO All Others $2,225,497.08  $       2,024,014.95 1

Ozark NSR JF Jacks Fork Area Electrical System MO All Others $2,689,142.30  $       1,000,040.00 1

Ozark NSR
UC RS Pulltite New Restroom/Hot Showers Waste Water System MO

Waste Water

Systems
$126,843.27  $                       -   1

Ozark NSR
UC AK Welch Lodge 219 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   1

Ozark NSR
UC RS Pulltite Store/Office #201 Waste Water System MO

Waste Water

Systems
$75,445.93  $            50,200.00 1

Ozark NSR UC AK Akers Visitor Contact Station MO Buildings $871,698.79  $            15,345.46 1

Ozark NSR 
UC AK Akers Visitor Contact Station Wastewater System MO 

Waste Water

Systems
$134,042.79  $                       -   1

Ozark NSR UC RS Round Spring Pedestrian Walkway Bridge 6640-002T MO All Others $1,549,529.96  $            44,090.60 1

Ozark NSR UC AK Devils Well Observation Deck #287 MO All Others $166,219.79  $                       -   1

Ozark NSR JF PM Research Center #301(old visitor center) MO Buildings $389,504.76  $              6,794.88 1

Ozark NSR JF PM Powder Mill Maintenance Shop 311 MO Buildings $1,045,685.53  $            23,633.47 1

Ozark NSR JF PM Two Rivers Showers 316 MO Buildings $81,281.45  $              1,417.68 1

Ozark NSR JF PM Log Yard Pumphouse 341 MO Buildings $11,665.12  $                949.92 1

Ozark NSR JF PM Two Rivers Comfort Station 366 MO Buildings $101,698.11  $                       -   1

Ozark NSR JF PM Powder Mill CXT Restroom 367 MO Buildings $251,548.74  $              2,669.51 1

Ozark NSR JF AS Shawnee Maintenance Shop 516 MO Buildings $850,206.96  $            18,811.56 1

Ozark NSR JF AS Shawnee Auto Shop 543 MO Buildings $1,503,453.49  $            73,401.54 1

Ozark NSR LC BS Big Spring Dining Lodge HS-422 MO Buildings $1,355,877.21  $          822,502.33 1

Ozark NSR LC BS Big Spring Boat Ramp Restroom #475 MO Buildings $108,632.08  $              3,179.14 1

Ozark NSR LC BS Big Spring Heated Restroom #476 MO Buildings $108,632.08  $              3,308.04 1

Ozark NSR LC BS Big Spring 5-Mod Restroom/Hot Showers #481 MO Buildings $366,729.56  $          482,018.69 1

Ozark NSR LC BS Big Spring 100 Loop Restroom #482 MO Buildings $108,632.08  $          185,386.79 1

Ozark NSR LC BS Big Spring 200 Loop Restroom 483 MO Buildings $108,632.08  $          185,386.79 1

Ozark NSR JF AS Alley Spring Roller Mill Bldg 501 MO Buildings $4,343,965.68  $          853,697.62 1

Ozark NSR JF AS Alley Spring Maintenance Shop 502 MO Buildings $686,895.33  $            39,299.92 1

Ozark NSR JF AS Alley Spring Gen Store/ VC #511 MO Buildings $987,328.09  $            14,524.95 1

Ozark NSR JF AS Alley Spring Lagoon/Lab Bldg 525 MO Buildings $174,195.56  $                164.40 1

Ozark NSR JF AS Alley Spring Boat Ramp Restroom #527 MO Buildings $108,632.08  $            13,109.79 1

Ozark NSR JF AS Alley Spring 200 Loop Restroom #528 MO Buildings $213,026.73  $          283,305.88 1

Ozark NSR JF AS Alley Spring 300 Loop Restroom #529 MO Buildings $213,026.73  $          283,305.88 1

Ozark NSR JF AS Alley Spring 5-Mod Hot Showers #530 MO Buildings $366,729.56  $          434,220.89 1

Ozark NSR JF AS Alley Spring Group Site 1 Restroom #532 MO Buildings $108,632.08  $          181,133.72 1

Ozark NSR JF AS Alley Spring Group Site 2 Restroom #533 MO Buildings $108,632.08  $          172,604.12 1

Ozark NSR JF AS Alley Spring Group Site 3 Restroom #534 MO Buildings $108,632.08  $          172,870.17 1

Ozark NSR JF AS Alley Spring 900 Loop Restroom #535 MO Buildings $108,632.08  $          176,384.12 1

Ozark NSR JF AS Alley Spring 800 Loop Restroom #536 MO Buildings $108,632.08  $          174,145.93 1

Ozark NSR JF AS Alley Spring 600 Loop Restroom #537 MO Buildings $108,632.08  $          174,145.93 1

Ozark NSR JF AS Alley Spring 400 Loop Restroom #538 MO Buildings $108,632.08  $          129,066.98 1

Ozark NSR JF AS Alley Spring Burr Oak Restroom #539 MO Buildings $108,632.08  $          212,708.96 1

Ozark NSR JF AS Alley Spring Carpenter Shop 547 MO Buildings $499,760.23  $            88,179.95 1

Ozark NSR JF AS Alley Spring Burr Oak Picnic Shelter 562 MO Buildings $274,130.24  $              9,053.16 1

Ozark NSR JF PM Rocky Falls Vault Toilet 365 MO Buildings $38,266.24  $            57,281.30 1

Ozark NSR JF PM Blue Spring Vault Toilet 369 MO Buildings $38,266.24  $            55,485.16 1

Ozark NSR JF AS Alley Spring Boat Shed 541 MO Buildings $484,933.45  $            47,960.83 1

Ozark NSR JF AS Shawnee Shop Fuel System MO All Others $100,605.09  $            31,717.23 1

Ozark NSR JF AS AS Carpenter Shop 547 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF AS AS Quarters 504 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF AS AS Office Space 508 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF AS Alley Spring Store/Office #521 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF AS Shawnee Auto Shop 543 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF PM Research Center #301 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF PM Visitor Center 301B Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF PM Maintenance Shop 311 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF PM Qtrs 305 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR JF PM Two Rivers Shower 316 Propane Fuel System MO All Others $3,252.13  $                609.11 1

Ozark NSR 
UC RS Round Spring Waste Water System MO 

Waste Water

Systems
$4,085,284.35  $            47,950.64 1

Ozark NSR 
JF AS Alley Spring Waste Water System MO 

Waste Water

Systems
$7,267,762.61  $            34,212.17 1

Ozark NSR 
LC BS Big Spring Waste Water System MO 

Waste Water

Systems
$8,226,190.83  $       1,237,286.46 1

Ozark NSR UC AK Dee Murray/Cedargrove South Water System #266 MO Water Systems $304,243.27  $            71,533.45 1

Ozark NSR UC AK Welch Water System #217 MO Water Systems $270,749.43  $            25,405.73 1

Ozark NSR UC AK Akers Water System MO Water Systems $865,738.17  $            74,174.45 1

Ozark NSR UC AK Devils Well Water System #286 MO Water Systems $256,165.59  $            71,533.45 1

Ozark NSR UC RS Pulltite Water System #202 MO Water Systems $2,794,964.44  $            73,735.50 1

Ozark NSR UC RS Round Spring Water System #252 MO Water Systems $2,615,473.57  $       1,149,532.90 1

Ozark NSR UC RS Jerktail Water System MO Water Systems $267,851.34  $                       -   1

Ozark NSR JF AS Alley Spring Water System MO Water Systems $3,550,886.52  $       1,004,792.85 1

Ozark NSR JF AS Shawnee Shop Water System MO Water Systems $235,237.46  $            71,533.45 1

Ozark NSR JF PM Two Rivers Water System MO Water Systems $705,110.84  $            19,203.45 1

Ozark NSR JF PM Powder Mill Campground  Water System MO Water Systems $434,931.76  $            71,533.45 1

Ozark NSR JF PM Log Yard Water System MO Water Systems $259,156.79  $                       -   1

Ozark NSR JF PM Powder Mill Maintenance Water System MO Water Systems $207,231.28  $            71,533.45 1

Ozark NSR LC BS Big Spring Water System #478 MO Water Systems $5,219,488.24  $       1,837,806.32 1

Ozark NSR LC BS Gooseneck/Hawes Water System MO Water Systems $418,233.81  $                       -   1

Ozark NSR LC BS Big Spring Partney Water System MO Water Systems $191,228.62  $            71,533.45 1

Ozark NSR LC BS Big Spring Winters/May Water System MO Water Systems $180,709.40  $            71,533.45 1

Ozark NSR LC BS Big Spring Campground MO Campgrounds $2,251,145.53  $          744,273.86 1

Ozark NSR JF AS Alley Spring Picnic Area MO All Others $91,495.95  $                       -   1

Ozark NSR LC BS Big Spring Picnic Area MO All Others $149,550.25  $            31,163.20 1

Ozark NSR JF AS Alley Spring Mill Trail MO Trails $242,182.06  $            49,072.04 1

Ozark NSR JF AS Alley Spring Overlook Trail MO Trails $294,637.66  $            18,111.22 1

Ozark NSR JF AS Alley Spring Spring Branch Trail MO Trails $81,852.36  $              6,113.42 1

Ozark NSR LC BS Big Spring Trail System HS-425A MO Trails $1,405,593.02  $          292,235.46 1

Ozark NSR JF PM Blue Spring Trail MO Trails $171,748.40  $            33,273.93 1

Ozark NSR LC BS Big Spring Peavine Trail MO Trails $32,096.09  $              3,432.38 1

Ozark NSR JF AS Alley Spring "Mill" Pedestrian Walk Bridge 6640-004S MO All Others $156,364.85  $            83,313.69 1

Ozark NSR 4-133 Big Spring Lodge Rd Parking RT 910 MO Paved Roads $361,932.12  $            98,589.31 1

Ozark NSR
4-218 Big Spring Cabin Rd Parking MO Unpaved Roads $220,390.11  $            29,603.50 1

Ozark NSR .2-11 River Cedargrove Rd Bridge (concrete) MO Paved Roads $4,658,075.86  $                       -   1

Ozark NSR Ozark Parkwide Radio System MO All Others $3,820,870.70  $                       -   1

Ozark NSR Ozark Parkwide Computer System MO All Others $368,745.92  $                       -   1

Ozark NSR Ozark Parkwide Phone System MO All Others $325,212.91  $                       -   1

Ozark NSR JF AS Alley Spring School Trail MO Trails $6,463.41  $                767.75 1

Ozark NSR 
UC RS Pulltite Old Restroom #203 Waste Water System MO 

Waste Water

Systems
$75,445.93  $            70,040.00 1

Pea Ridge NMP PERI Tour Road Rt 300 AR Paved Roads $5,629,507.02  $       1,461,267.45 1

Pea Ridge NMP
EH Ford Road Rt 401 AR Unpaved Roads $486,639.04  $              5,663.01 1

Pea Ridge NMP EH Elk Horn Tavern AR Buildings $746,048.52  $          632,007.47 1

Pea Ridge NMP EH Clemons Foundation AR All Others $18,443.16  $                       -   1

Pea Ridge NMP EH Tan Yard Foundations AR All Others $22,582.38  $                       -   1

Pea Ridge NMP
EH Telegraph Road Rt 400 AR Unpaved Roads $433,037.77  $              5,400.00 1

Pea Ridge NMP
EH Huntsville Road Rt 201 AR Unpaved Roads $135,413.49  $                       -   1

Pea Ridge NMP FE Trenches AR All Others $11,741,768.64  $                       -   1

Pea Ridge NMP FE Cultural Grounds AR All Others $112,202.68  $                       -   1

Pea Ridge NMP HQ Visitor Center/Maintenance Shop AR Buildings $3,768,122.55  $          685,785.16 1

Pea Ridge NMP EH Cultural Grounds AR All Others $36,445,042.13  $          141,872.40 1

Pea Ridge NMP LB Cultural Grounds AR All Others $13,175,352.21  $                       -   1

Pea Ridge NMP HQ Cultural Grounds AR All Others $5,115,456.68  $                       -   1

Pea Ridge NMP EH Winton Spring Tour Road  Bridge 7330-001P AR Paved Roads $241,394.13  $              7,593.75 1

Pea Ridge NMP LB Lee Creek Bridge 7330-003P AR Paved Roads $321,306.94  $            25,312.50 1

Perry's Victory & International Peace Memorial Perrys Monument OH Buildings $305,497,519.44  $     25,248,965.65 1

Perry's Victory & International Peace Memorial Visitor Center OH Buildings $2,644,826.13  $          510,637.40 1

Perry's Victory & International Peace Memorial Cultural Landscape Grounds OH All Others $2,268,016.99  $                       -   1

Pipestone NM Building # 5-Visitor Center MN Buildings $6,376,003.62  $          166,805.95 1

Pictured Rocks NL SP Sand Pt. Park Headquarters HS-01 MI Buildings $2,204,601.32  $          197,272.69 1

Pictured Rocks NL
MA Miners Falls Parking (unpaved), RT 911 MI Unpaved Roads $202,302.36  $                       -   1
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Pictured Rocks NL
MA Miners Beach (west) Parking (unpaved), RT 910 MI Unpaved Roads $188,315.68  $                       -   1

Pictured Rocks NL
MA Miners Beach "east" Parking (unpaved) MI Unpaved Roads $70,988.11  $                       -   1

Pictured Rocks NL
AS AuSable Light Station Road (HS-09C) - RT 401 MI Unpaved Roads $146,626.22  $                       -   1

Pictured Rocks NL AS AuSable L.S. Keepers Residence HS-09 MI Buildings $1,228,991.65  $          145,196.42 1

Pictured Rocks NL AS AuSable L.S.Light Tower HS-10 MI Buildings $3,782,257.83  $          302,712.69 1

Pictured Rocks NL AS AuSable L.S. Asst. Keepers Duplex Res. HS-11 MI Buildings $1,754,858.26  $          224,131.73 1

Pictured Rocks NL AS AuSable L.S. Brick Kerosene Shed HS-13 MI Buildings $11,239.78  $                       -   1

Pictured Rocks NL AS AuSable L.S. Brick Privy #1 (west unit) HS-14 MI Buildings $11,117.89  $                       -   1

Pictured Rocks NL AS AuSable L.S. Brick Privy #2 (east unit) HS-15 MI Buildings $11,117.89  $                       -   1

Pictured Rocks NL AS AuSable L.S. Boathouse HS-17 MI Buildings $102,489.08  $              3,538.37 1

Pictured Rocks NL LS Log Slide Parking (unpaved), RT 916 MI Paved Roads $212,562.96  $            48,321.40 1

Pictured Rocks NL CG Grand Marais Harbor of Refuge Museum HS-20 MI Buildings $943,106.29  $          118,476.66 1

Pullman NM Pullman Factory Administration Building IL Buildings $16,275,086.95  $     10,140,327.29 1

River Raisin NBP River Raisin Maintained Landscape MI All Others $1,419,684.27  $          143,388.63 1

Saint Croix NSR & Lower Saint Croix NSR RO-LD Osceola Landing Parking Areas SACN-0914ZZ WI Paved Roads $587,496.25  $            23,975.68 1

Saint Croix NSR & Lower Saint Croix NSR GR-LD Osceola Grounds WI All Others $785,735.13  $                       -   1

Saint Croix NSR & Lower Saint Croix NSR GR-ND Namekagon River Campsites WI Campgrounds $743,858.64  $            46,696.46 1

Saint Croix NSR & Lower Saint Croix NSR GR-MD Marshland River Campsites MN Campgrounds $189,766.60  $            29,415.49 1

Saint Croix NSR & Lower Saint Croix NSR GR-LD Lower District River Campsites WI Campgrounds $743,858.64  $                       -   1

Saint Croix NSR & Lower Saint Croix NSR GR-ND Upper St Croix River Campsites WI Campgrounds $278,809.24  $            78,239.18 1

Saint Croix NSR & Lower Saint Croix NSR BU LD Headquarters/VIC Building WI Buildings $4,893,245.40  $          151,763.99 1

Saint Croix NSR & Lower Saint Croix NSR
US- LD Sewage Lift Station WI

Waste Water

Systems
$154,682.32  $                       -   1

Scotts Bluff NM Visitors Center (SB01) NE Buildings $3,416,956.50  $          722,372.08 1

Scotts Bluff NM Summit Road (1.6 miles), RT 10 NE Paved Roads $5,318,100.48  $          117,805.93 1

Scotts Bluff NM Tunnel #1, #6700-001P NE Paved Roads $2,633,520.28  $              6,311.25 1

Scotts Bluff NM Tunnel #2, #6700-002P NE Paved Roads $3,577,101.01  $                       -   1

Scotts Bluff NM Tunnel #3, #6700-003P NE Paved Roads $3,015,839.85  $            13,770.00 1

Scotts Bluff NM Water System NE Water Systems $1,434,718.01  $            82,260.66 1

Sleeping Bear Dunes NL PRCG Entrance/Comfort Station MI Buildings $960,982.40  $            88,270.32 1

Sleeping Bear Dunes NL
PRCG RV Dump Station MI

Waste Water

Systems
$176,967.50  $                       -   1

Sleeping Bear Dunes NL PR Platte Point Comfort Station MI Buildings $232,103.80  $            85,315.39 1

Sleeping Bear Dunes NL SMI USLSS Dwelling QTRS MI Housing $1,156,410.84  $            81,533.71 1

Sleeping Bear Dunes NL SMI Furst, Martin House QTRS MI Housing $385,718.99  $                       -   1

Sleeping Bear Dunes NL SMI Johnson, Benth House QTRS MI Housing $303,642.35  $                       -   1

Sleeping Bear Dunes NL SMI Benth Johnson/Kelderhouse QTRS MI Housing $233,073.38  $                       -   1

Sleeping Bear Dunes NL SMI Robinette, Ray and Violet House QTRS MI Housing $252,125.01  $            15,810.96 1

Sleeping Bear Dunes NL SMI Tobin, John & Lottie House QTRS MI Housing $258,793.07  $              1,307.97 1

Sleeping Bear Dunes NL SMI Keeler, Ory & Betty House QTRS MI Housing $329,465.42  $                       -   1

Sleeping Bear Dunes NL SMI Hutzler, George I. & Selma QTRS MI Housing $248,948.67  $              7,260.15 1

Sleeping Bear Dunes NL SMI Diesel Fuel System MI All Others $151,327.33  $                       -   1

Sleeping Bear Dunes NL NMI USLSS Dwelling QTRS MI Housing $937,080.82  $              8,385.24 1

Sleeping Bear Dunes NL NMI USLSS Lifeboat Station QTRS MI Housing $465,145.75  $            34,777.44 1

Sleeping Bear Dunes NL NMI USLSS Crew Ready Room QTRS MI Housing $144,308.31  $              8,823.74 1

Sleeping Bear Dunes NL NMI Hans Halseth House QTRS MI Housing $362,351.98  $            18,891.33 1

Sleeping Bear Dunes NL NMI Dock System MI All Others $2,046,667.06  $          235,479.87 1

Sleeping Bear Dunes NL SMI Dock System MI All Others $1,134,898.28  $                       -   1

Sleeping Bear Dunes NL SMI USLSS Boathouse #1 and Launchway MI Buildings $734,770.91  $            45,386.95 1

Sleeping Bear Dunes NL SMI Village Water System MI Water Systems $530,963.52  $              4,652.58 1

Sleeping Bear Dunes NL NMI Electrical System MI All Others $775,915.48  $            63,769.50 1

Sleeping Bear Dunes NL NMI MIA Generator Building [Fire Cache] MI Buildings $445,523.12  $              7,555.90 1

Sleeping Bear Dunes NL NMI 1854 Volunteer Rescue Station MI Buildings $301,649.21  $            24,034.69 1

Sleeping Bear Dunes NL Dune Climb Comfort Station MI Buildings $341,665.96  $            66,864.95 1

Sleeping Bear Dunes NL NMI Village Water System MI Water Systems $235,522.79  $              2,326.29 1

Sleeping Bear Dunes NL D.H. Day Store (LDRO) MI Buildings $1,294,077.63  $            70,913.51 1

Sleeping Bear Dunes NL SMI Electrical System MI All Others $1,716,332.50  $          163,686.63 1

Sleeping Bear Dunes NL Stocking Scenic Drive Roads RT 0012ZZ MI Paved Roads $11,441,580.35  $          370,044.52 1

Sleeping Bear Dunes NL PRCG Water System MI Water Systems $1,480,393.04  $            45,561.58 1

Sleeping Bear Dunes NL NMI Lifesaving Service NHD Grounds MI All Others $460,730.22  $            29,587.53 1

Sleeping Bear Dunes NL Glen Haven Water System MI Water Systems $160,053.03  $              2,326.29 1

Sleeping Bear Dunes NL Leland Dock System MI All Others $97,602.79  $                       -   1

Sleeping Bear Dunes NL SLBE Radio System MI All Others $1,229,849.84  $                       -   1

Sleeping Bear Dunes NL
PR Fish Cleaning Station Waste Water System MI

Waste Water

Systems
$413,139.31  $                       -   1

Tallgrass Prairie NPres HS101 Spring Hill Ranch House KS Buildings $3,529,436.39  $       1,257,033.48 1

Tallgrass Prairie NPres HS119 Spring Hill Poultry House KS Buildings $90,458.16  $                       -   1

Tallgrass Prairie NPres HS121  Spring Hill Shed #1 KS Buildings $232,989.83  $                       -   1

Tallgrass Prairie NPres TAPR  Primary  Water System KS Water Systems $2,003,899.45  $                       -   1

Tallgrass Prairie NPres
Entrance Road RT0700 KS Unpaved Roads $115,351.48  $                       -   1

Tallgrass Prairie NPres Spring Hill VC/HQ Parking (TAPR-00-480) KS Paved Roads $38,401.34  $                       -   1

Tallgrass Prairie NPres Electrical System-Spring Hill KS All Others $257,452.94  $                       -   1

Tallgrass Prairie NPres Lower Fox Creek Schoolhouse Grounds KS All Others $105,309.77  $                       -   1

Tallgrass Prairie NPres TAPR Visitor Center Headquarters KS Buildings $4,006,374.03  $                       -   1

Tallgrass Prairie NPres
Lower Fox Creek Schoolhouse Parking Area KS Unpaved Roads $13,763.53  $                       -   1

Theodore Roosevelt NP & International Peace Garden NU-Well / Headquarters Water System ND Water Systems $1,322,951.90  $          129,961.05 1

Theodore Roosevelt NP & International Peace Garden NU-Well / Campground Water System ND Water Systems $1,188,224.83  $       1,169,341.35 1

Theodore Roosevelt NP & International Peace Garden SU-Visitor Center 115 ND Buildings $3,754,250.76  $          504,561.67 1

Theodore Roosevelt NP & International Peace Garden SU-TRs Cabin H124 ND Buildings $200,160.94  $            32,046.60 1

Theodore Roosevelt NP & International Peace Garden SU-Road 400, HQ Area, 3rd Ave FHWA Rt 0400 ND Paved Roads $889,196.35  $            66,357.78 1

Theodore Roosevelt NP & International Peace Garden SU-Well / Headquarters Water System ND Water Systems $676,031.51  $          143,205.98 1

Theodore Roosevelt NP & International Peace Garden SU-Well / Cottonwood Campground Water System ND Water Systems $1,412,463.98  $            60,025.20 1

Theodore Roosevelt NP & International Peace Garden SU-Peaceful Valley Ranch House H1 ND Housing $600,201.76  $       1,092,734.60 1

Theodore Roosevelt NP & International Peace Garden SU-Peaceful Valley Bunkhouse H4 ND Housing $420,579.58  $          643,872.18 1

Theodore Roosevelt NP & International Peace Garden SU-Peaceful Valley Stable Barn H15 ND Buildings $388,573.96  $          323,380.04 1

Theodore Roosevelt NP & International Peace Garden SU-Painted Canyon Visitor Center 147 ND Buildings $1,537,907.03  $          179,044.80 1

Theodore Roosevelt NP & International Peace Garden SU-Well / Painted Canyon Water System ND Water Systems $735,065.09  $              8,628.35 1

Theodore Roosevelt NP & International Peace Garden SU-Road #11 Scenic Loop FHWA Rt 0011 ND Paved Roads $104,832,273.64  $     16,042,719.87 1

Ulysses S Grant NHS Main House HS-01 MO Buildings $4,616,223.19  $            62,794.67 1

Ulysses S Grant NHS Barn HS-03 MO Buildings $4,067,147.51  $            61,441.07 1

Voyageurs NP RRW B103 Rainy Lake Visitor Center MN Buildings $4,607,176.81  $            85,872.16 1

Voyageurs NP RRW B104 Rainy Lake Comfort Station MN Buildings $279,857.22  $              4,555.95 1

Voyageurs NP
RRW Rainy Lake Ice Road, RT 0200 MN Unpaved Roads $105,230.82  $                       -   1

Voyageurs NP RKF BH067 Kettle Falls Historic Hotel MN Buildings $1,907,998.40  $            54,623.54 1

Voyageurs NP NSP King Williams Campground Drinking Water Hand Pump MN Water Systems $67,237.81  $              3,802.00 1

Voyageurs NP RRW Tilson Cross Country Ski Trail Link MN Trails $89,636.21  $            45,542.84 1

Voyageurs NP RRW Rainy Lake Group Campsite West Marina/Waterfront System MN All Others $99,905.21  $                       -   1

Voyageurs NP NAR B174 Ash River Comfort Station w/full Utilities MN Buildings $177,687.12  $                       -   1

Voyageurs NP NAR BH017 Ash River Visitor Center Historic Log Building MN Buildings $1,160,031.63  $          238,477.03 1

Voyageurs NP NAR  ARVC Comfort Station and Q14 Drinking Water System MN Water Systems $65,361.95  $              3,802.00 1

Voyageurs NP
NAR Ash River Comfort Station Wastewater System MN

Waste Water

Systems
$43,685.67  $                       -   1

Voyageurs NP NAR Ash River Building 94 Drinking Water System MN Water Systems $72,407.04  $              3,802.00 1

Voyageurs NP
NAR Ash River Building 94 Wastewater System MN

Waste Water

Systems
$44,911.83  $                       -   1

Voyageurs NP
NAR Whispering Pines Wastewater System MN

Waste Water

Systems
$188,034.33  $                       -   1

Voyageurs NP RKF B108 Kettle Falls Staff Housing Unit 4-Plex MN Buildings $620,259.01  $            32,508.84 1

Voyageurs NP RKF Kettle Falls Boise House Drinking Water System MN Water Systems $75,128.68  $              3,802.00 1

Voyageurs NP 
RKF Kettle Falls Boise House Wastewater System MN 

Waste Water

Systems
$51,184.36  $                       -   1

Voyageurs NP RKF Kettle Falls Hotel Drinking Water Backup Well MN Water Systems $54,860.48  $              3,802.00 1

Voyageurs NP RKF Kettle Falls Drinking Water Main Well MN Water Systems $140,116.17  $              3,802.00 1

Voyageurs NP 
RKF Kettle Falls Hotel Wastewater System MN 

Waste Water

Systems
$600,134.03  $                       -   1

Voyageurs NP RKF Kettle Falls Maintenance Building Drinking Water System MN Water Systems $57,114.33  $              3,802.00 1

Voyageurs NP 
RKF Kettle Falls Maintenance Building Wastewater System MN 

Waste Water

Systems
$28,291.38  $                       -   1

Voyageurs NP RKF Kettle Falls Villa Housing Drinking Water System MN Water Systems $281,502.20  $              3,802.00 1

Voyageurs NP 
RKF Kettle Falls Villas Wastewater System MN 

Waste Water

Systems
$451,802.14  $                       -   1

Voyageurs NP RRW Lost Bay Snowmobile Safety Portage MN Trails $345,964.33  $            18,709.86 1

Voyageurs NP RRW Black Bay Cross Country Ski Trail MN Trails $3,459,643.34  $            50,670.46 1

Voyageurs NP RRW Rainy Lake Comfort Station Drinking Water System MN Water Systems $76,895.86  $              3,802.00 1

Voyageurs NP 
RRW Rainy Lake Comfort Station Wastewater System MN 

Waste Water

Systems
$90,474.30  $            11,407.60 1

Voyageurs NP RRW Rainy Maintenance Building Drinking Water System MN Water Systems $55,779.50  $                       -   1

Voyageurs NP 
RRW Rainy Maintenance Building Wastewater System MN 

Waste Water

Systems
$24,761.75  $                       -   1

Voyageurs NP RRW Rainy Lake Visitor Center Drinking Water System MN Water Systems $99,240.74  $                       -   1

Voyageurs NP 
RRW Rainy Lake Visitor Center Wastewater System MN 

Waste Water

Systems
$129,012.24  $                       -   1

Voyageurs NP NSP Mukooda Campground Drinking Water System MN Water Systems $60,386.45  $              3,802.00 1

Voyageurs NP NSP Sand Point Quarters Drinking Water System MN Water Systems $61,639.77  $              3,802.00 1

Voyageurs NP 
NSP Sand Point Quarters Wastewater System MN 

Waste Water

Systems
$39,131.88  $                       -   1

Voyageurs NP NKL Quarters 99 and Old Shop Drinking Water System MN Water Systems $68,371.83  $              3,802.00 1
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Voyageurs NP
NKL West Kab Shop Wastewater System MN

Waste Water

Systems
$22,798.48  $                       -   1

Voyageurs NP
NKL Qtrs 99 Wastewater System MN

Waste Water

Systems
$75,490.15  $                       -   1

Voyageurs NP NKL Drinking Water System for WKVC MN Water Systems $77,297.49  $              3,802.00 1

Voyageurs NP
NKL West Kab Visitor Center Wastewater System MN

Waste Water

Systems
$123,740.24  $                       -   1

Voyageurs NP NKL Kabetogama Lake VC Basin Marina/Waterfront Sys MN All Others $639,873.85  $          186,114.42 1

Voyageurs NP NKL Kabetogama Lake VC Skid Marina/Waterfront Syst MN All Others $33,248.65  $                       -   1

Voyageurs NP RRW RLVC North Basin Marina/Waterfront Syst. MN All Others $318,526.35  $            13,288.00 1

Voyageurs NP RRW RLVC South Basin Marina/Waterfront Syst. MN All Others $293,445.39  $            11,818.57 1

Voyageurs NP RRW Rainy Lake VC Excursion Marina/Waterfront Syst MN All Others $254,413.38  $            23,431.53 1

Voyageurs NP RRW Rainy Lake VC Houseboat North Marina/Waterfron MN All Others $107,185.60  $                       -   1

Voyageurs NP RRW Rainy Lake VC Houseboat South Marina/Waterfron MN All Others $107,185.60  $                       -   1

Voyageurs NP NNL Voyageurs Narrows Campsite Marina/Waterfront System MN All Others $109,781.52  $                       -   1

Voyageurs NP NKL Echo Bay Hiking /Ski Trail MN Trails $1,210,875.17  $            13,942.80 1

Voyageurs NP NNL Grassy Snowmobile Safety Portage MN Trails $207,578.60  $            46,428.07 1

Voyageurs NP NNL Johnson to Mica Bay Snowmobile Safety Portage MN Trails $2,352,557.47  $          102,036.63 1

Voyageurs NP NKL Kohler Bay Snowmobile Safety Portage MN Trails $120,039.14  $            55,713.07 1

Voyageurs NP NNL Mica Bay to K Falls Snowmobile Safety Portage MN Trails $1,383,857.34  $              5,528.65 1

Voyageurs NP NAR Moose River Grade Snowmobile Safety Portage MN Trails $207,578.60  $            11,219.19 1

Voyageurs NP NSP Mukooda Lake North Snowmobile Safety Portage MN Trails $224,090.53  $              7,367.46 1

Voyageurs NP NSP Mukooda Lake South Snowmobile Safety Portage MN Trails $917,329.67  $          122,742.19 1

Voyageurs NP NNL Namakan Narrows Snowmobile Safety Portage MN Trails $179,534.52  $                       -   1

Voyageurs NP NAR Sullivan Bay Snowmobile Safety Portage MN Trails $299,835.76  $                       -   1

Voyageurs NP NSP Swansons Bay Snowmobile Safety Portage MN Trails $152,407.77  $              3,825.60 1

Voyageurs NP NNL Tar Point Snowmobile Safety Portage MN Trails $58,971.19  $                       -   1

Voyageurs NP NAR Ash River VC Marina/Waterfront Syst. MN All Others $389,073.37  $                       -   1

Voyageurs NP NKL Moose/Black Bay Snowmobile Safety Portage MN Trails $1,799,014.54  $                       -   1

Voyageurs NP NAR Drinking Water System for WP Quarters MN Water Systems $240,181.42  $              3,802.00 1

Voyageurs NP RRW Purple Snowmobile Trail MN Trails $618,411.25  $            15,114.68 1

Voyageurs NP RRW Green Snowmobile Trail MN Trails $746,750.04  $            24,595.20 1

Voyageurs NP NBC Black Snowmobile Trail Chain of Lakes MN Trails $935,184.84  $                       -   1

Voyageurs NP NKL B001 Kabetogama Lake  VC MN Buildings $1,777,053.91  $            29,494.57 1

Voyageurs NP RRW RLVC Area Boardwalk MN Trails $262,094.19  $                       -   1

Voyageurs NP VOYA Parkwide Radio System MN All Others $755,841.43  $            34,071.59 1

Voyageurs NP
NAR Qtrs 14 Wastewater System MN

Waste Water

Systems
$37,280.83  $                       -   1

Voyageurs NP VOYA Parkwide Buoys, Rock & Channel Markers MN All Others $150,340.78  $                       -   1

Voyageurs NP NSP Blue Snowmobile Trail MN Trails $93,698.67  $              3,598.32 1

Voyageurs NP NAR Yellow Snowmobile Trail Ash R. to Kettle Falls MN Trails $196,767.22  $                       -   1

Wind Cave NP WICA Primary Water System SD Water Systems $7,925,034.41  $          491,843.66 1

Wind Cave NP B-01 - Adm Bldg/VC SD Buildings $6,385,685.24  $          289,287.30 1

Wind Cave NP B-02 - Elevator Bldg SD Buildings $2,097,007.73  $            83,538.39 1

Wind Cave NP B-60 - Well Pumphouse SD Buildings $686,097.65  $                       -   1

Wind Cave NP B-61 - Chlorinator Bldg SD Buildings $655,758.30  $                       -   1

Wind Cave NP
R-16 - Reservoir Road, RT 0405 SD Unpaved Roads $227,455.44  $                       -   1

Wind Cave NP Wind Cave Lighting System SD All Others $5,030,385.38  $                       -   1

Wind Cave NP
WICA Wastewater Collection System SD

Waste Water

Systems
$7,723,324.54  $                       -   1

William Jefferson Clinton Birthplace Home NHS Visitor Center/Administrative Offices AR Buildings $986,260.40  $          162,995.72 1

William Jefferson Clinton Birthplace Home NHS Clinton Birthplace Home AR Buildings $1,314,739.33  $            75,415.80 1

William Jefferson Clinton Birthplace Home NHS Comfort Station AR Buildings $165,901.47  $                       -   1

Wilson's Creek NB Civil War Museum MO Buildings $1,402,346.84  $            46,019.27 1

Wilson's Creek NB Harwood House Well MO Water Systems $45,587.43  $                       -   1

Wilson's Creek NB Main Park Water System MO Water Systems $538,038.20  $          202,060.00 1

Wilson's Creek NB WICR Tour Road WICR-0010 MO Paved Roads $7,891,833.60  $       2,709,637.10 1

Wilson's Creek NB Ray House MO Buildings $747,450.86  $          100,278.46 1

Wilson's Creek NB Headquarters and Visitor Center MO Buildings $3,421,726.28  $            85,788.97 1

Wilson's Creek NB McElhaney House MO Buildings $816,616.64  $            27,015.97 1

Wilson's Creek NB Ray House Spring House MO Buildings $34,469.89  $            29,981.44 1

Wilson's Creek NB Battlefield Landscape Enhancement MO All Others $11,843,153.82  $                       -   1

Wilson's Creek NB Wire Road Trail MO Trails $530,588.59  $                       -   1

Wilson's Creek NB Tour Road Bridge #1 WICR- 002 MO Paved Roads $521,643.09  $              6,750.00 1

Wilson's Creek NB Tour Road Bridge #2 WICR-003 MO Paved Roads $2,347,393.91  $            69,525.00 1

Wilson's Creek NB Tour Road Bridge #3 WICR-004 MO Paved Roads $524,341.25  $              5,400.00 1

Wilson's Creek NB Tour Road Bridge #4 WICR-005 MO Paved Roads $1,376,058.50  $            12,825.00 1

Wilson's Creek NB
Main Waste Water System MO

Waste Water

Systems
$714,495.33  $          173,000.00 1

William Howard Taft NHS Taft Home OH Buildings $7,419,397.44  $          638,469.16 1

William Howard Taft NHS Taft Home Historic Landscape OH All Others $460,195.67  $            98,156.58 1

Antietam NB Newcomer House MD Buildings $2,114,739.03  $            22,664.66 1

Antietam NB Indiana State Monument MD All Others $844,527.51  $              9,900.00 1

Antietam NB Maryland State Monument MD All Others $975,565.72  $                       -   1

Antietam NB Massachusetts State Monument MD All Others $284,763.66  $              2,250.00 1

Antietam NB Tablets, Plaques, and Monuments MD All Others $1,562,369.76  $            25,000.00 1

Antietam NB New Jersey State Monument MD All Others $688,669.13  $                       -   1

Antietam NB New York State Monument MD All Others $2,258,344.70  $            48,100.00 1

Antietam NB Philadelphia Brigade Park Monument MD All Others $235,112.65  $                       -   1

Antietam NB 14th Connecticut Infantry Monument MD All Others $88,569.84  $                       -   1

Antietam NB 16th Connecticut Volunteer Infantry Monument MD All Others $58,708.84  $            12,500.00 1

Antietam NB 15th Massachusetts Volunteer Infantry Monument MD All Others $152,685.65  $                       -   1

Antietam NB Irish Brigade Monument MD All Others $769,816.37  $                       -   1

Antietam NB 20th New York Volunteer Infantry Monument MD All Others $124,589.66  $                       -   1

Antietam NB 84th /14th Brooklyn Volunteer Infantry Monument MD All Others $106,904.13  $                       -   1

Antietam NB 9th New York Infantry Monument MD All Others $135,682.66  $                       -   1

Antietam NB 34th New York Infantry Monument MD All Others $160,822.77  $                       -   1

Antietam NB 59th New York Volunteer Infantry Monument MD All Others $96,621.64  $              2,250.00 1

Antietam NB 28th Ohio Volunteer Infantry Monument MD All Others $90,071.77  $                       -   1

Antietam NB 5th, 7th, and 66th Ohio Infantry Monument MD All Others $143,706.02  $                       -   1

Antietam NB 4th Pennsylvania Reserve (33rd) Volunteer Infantry Monument MD All Others $158,113.95  $                       -   1

Antietam NB 7th Pennsylvania Reserve (36th) Volunteer Infantry Monument MD All Others $306,446.37  $                       -   1

Antietam NB 8th Pennsylvania Reserve (37th) Volunteer Infantry Monument MD All Others $147,865.23  $                       -   1

Antietam NB 45th Pennsylvania Volunteer Infantry Monument MD All Others $151,992.45  $                       -   1

Antietam NB 124th Pennsylvania Volunteer Infantry Monument MD All Others $481,659.58  $                       -   1

Antietam NB 50th Pennsylvania Volunteer Infantry Monument MD All Others $389,819.25  $                       -   1

Antietam NB 128th Pennsylvania Volunteer Infantry Monument MD All Others $189,894.58  $                       -   1

Antietam NB 132nd Pennsylvania Volunteer Infantry Monument MD All Others $187,633.68  $                       -   1

Antietam NB 12th Pennsylvania Cavalry Monument MD All Others $201,872.75  $                       -   1

Antietam NB 48th Pennsylvania Volunteer Infantry Monument MD All Others $498,035.13  $                       -   1

Antietam NB 51st Pennsylvania Volunteer Infantry Monument MD All Others $167,882.76  $                       -   1

Antietam NB 100th Pennsylvania Volunteer Infantry Monument MD All Others $450,257.55  $                       -   1

Antietam NB 125th Pennsylvania Volunteer Infantry Monument MD All Others $138,896.27  $                       -   1

Antietam NB 130th Pennsylvania Volunteer Infantry Monument MD All Others $210,466.67  $                       -   1

Antietam NB 137th Pennsylvania Volunteer Infantry Monument MD All Others $157,287.44  $                       -   1

Antietam NB Private Soldier Monument (Old Simon) MD All Others $1,534,997.18  $                       -   1

Antietam NB William McKinley Monument MD All Others $314,518.01  $                       -   1

Antietam NB Gen. Robert E. Lee Monument MD All Others $938,100.84  $                       -   1

Antietam NB Gen. Joseph K. F. Mansfield Monument MD All Others $134,687.29  $                       -   1

Antietam NB Georgia State Monument MD All Others $38,648.66  $                       -   1

Antietam NB D.R.Miller House MD Buildings $2,259,961.81  $                       -   1

Antietam NB D.R. Miller Historic Landscape (Mowable) MD All Others $1,226,191.87  $          174,901.24 1

Antietam NB Pry House MD Buildings $2,360,232.50  $          130,579.96 1

Antietam NB Pry Barn MD Buildings $3,925,639.76  $                       -   1

Antietam NB Pry Farm Historic Landscape (Mowable) MD All Others $501,664.67  $                       -   1

Antietam NB Lodge Building MD Buildings $1,456,640.09  $            12,748.14 1

Antietam NB National Cemetery  Historic Landcape (Mowable) MD All Others $5,611,378.08  $          213,516.00 1

Antietam NB Piper House MD Buildings $1,700,284.88  $                       -   1

Antietam NB Piper Barn MD Buildings $3,865,329.09  $                       -   1

Antietam NB Piper Slave House MD Buildings $388,226.95  $                       -   1

Antietam NB Piper Smoke House MD Buildings $154,762.36  $                       -   1

Antietam NB Piper Farm Historic Landscape (Mowable) MD All Others $1,613,997.28  $          200,932.92 1

Antietam NB Roulette House MD Buildings $1,159,273.39  $            91,293.58 1

Antietam NB Roulette Springhouse MD Buildings $386,720.48  $            69,946.82 1

Antietam NB Roulette Smokehouse MD Buildings $102,017.16  $            12,750.00 1

Antietam NB Roulette Barn MD Buildings $4,175,624.22  $          557,920.00 1

Antietam NB Roulette Stone Outbuilding (Ice House) MD Buildings $341,705.18  $                       -   1

Antietam NB Roulette Historic Landscape (Mowable) MD All Others $2,418,807.54  $                783.07 1

Antietam NB Poffenberger House MD Buildings $600,037.17  $          220,393.00 1

Antietam NB Poffenberger Barn MD Buildings $2,175,024.89  $                       -   1

Antietam NB Poffenberger Stone Building MD Buildings $260,454.22  $            45,493.11 1

Antietam NB Poffenberger Historic Landscape (Mowable) MD All Others $1,146,093.31  $          136,500.00 1

Antietam NB Sherrick House MD Buildings $2,484,242.78  $            34,428.30 1

Antietam NB Sherrick Smokehouse MD Buildings $236,622.87  $                       -   1

Antietam NB Sherrick historic Landscape (Mowable) MD All Others $917,314.03  $          131,000.00 1

Antietam NB Dunker Church MD Buildings $572,624.96  $            63,020.00 1

Antietam NB Burnside Bridge Area  Historic Landscape (Mowable) MD All Others $3,027,158.06  $          706,359.98 1

Antietam NB Mumma Barn MD Buildings $2,686,296.62  $              4,500.00 1

Antietam NB Mumma House MD Buildings $4,118,769.98  $          130,687.07 1

Antietam NB Mumma Springhouse MD Buildings $366,460.15  $                       -   1

Antietam NB Mumma Cemetery Historic Landscape (Mowable) MD All Others $384,460.27  $            24,160.00 1

Antietam NB Mumma  Historic Landscape (Mowable) MD All Others $306,715.05  $          104,000.00 1

Antietam NB Cunningham (Park ) Barn MD Buildings $2,128,314.71  $            48,750.00 1
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Antietam NB Cunningham (Park )  Historic Landscape (Mowable) MD All Others $3,151,081.18  $                       -   1

Antietam NB Newcomer Barn MD Buildings $4,233,243.53  $                       -   1

Antietam NB Otto House MD Buildings $2,584,432.46  $                       -   1

Antietam NB Otto Historic Landscape (Mowable) MD All Others $2,213,908.88  $          177,470.81 1

Antietam NB Visitor Center  Historic Landscape (Mowable) MD All Others $834,017.51  $          141,600.00 1

Antietam NB Visitor Center MD Buildings $6,814,470.73  $       1,505,263.22 1

Antietam NB Mary Locher Cabin MD Buildings $181,829.45  $            36,113.56 1

Antietam NB Burnside Bridge (Historic) MD Paved Roads $4,085,158.21  $       1,568,662.85 1

Antietam NB Mumma Lane Historic Landscape (Mowable) MD All Others $188,918.77  $            71,000.00 1

Antietam NB Observation Tower MD Buildings $6,021,275.94  $          429,613.15 1

Antietam NB War Correspondence Arch MD All Others $15,776,104.99  $                       -   1

Antietam NB Reno Monument MD All Others $68,978.89  $                       -   1

Antietam NB Newcomer  landscape MD All Others $909,267.21  $                       -   1

Catoctin Mountain Park CATO- Park Central Drive -0010 MD Paved Roads $18,691,559.04  $       2,453,496.72 1

Catoctin Mountain Park VC-127 Visitor Center MD Buildings $2,043,921.39  $          207,158.91 1

Catoctin Mountain Park VC Grounds MD All Others $161,889.24  $                       -   1

Catoctin Mountain Park Foxville-Deerfied Road Rt 0011 MD Paved Roads $2,967,329.43  $       1,005,665.30 1

Catoctin Mountain Park East Electric Supply System MD All Others $168,488.30  $            35,821.00 1

Catoctin Mountain Park PG-168 Blueblazes Pump-House Water System & Well MD Water Systems $1,494,247.59  $              3,195.51 1

Catoctin Mountain Park
East Waste-Water System MD

Waste Water

Systems
$608,239.97  $                157.59 1

Catoctin Mountain Park Electric System Repeater Area MD All Others $16,588.85  $                       -   1

Catoctin Mountain Park West Electric Supply System MD All Others $2,441,987.13  $          117,631.80 1

Catoctin Mountain Park PG-174 Jim Brown Wellhouse, Water System & Well MD Water Systems $893,696.83  $                310.55 1

Catoctin Mountain Park PG-211 Poplar Grove Wellhouse/   Well to Ike Smith MD Water Systems $559,982.47  $              1,729.72 1

Catoctin Mountain Park PG-062 Ike Smith Pumphouse and Water System MD Water Systems $1,104,423.01  $          471,762.32 1

Catoctin Mountain Park EASTSIDE PARK RADIO SYSTEM MD All Others $547,451.52  $                       -   1

Catoctin Mountain Park WESTSIDE PARK RADIO SYSTEM MD All Others $547,451.52  $                       -   1

Catoctin Mountain Park Blueblazes #2 Well & Well House MD Water Systems $2,552,688.23  $                       -   1

Catoctin Mountain Park Manahan Road Paved - Rt 0300A MD Paved Roads $1,132,763.93  $          190,714.38 1

Chesapeake & Ohio Canal NHP Widewater Waste Weir Bridge 3100-059S DC All Others $226,258.87  $                       -   1

Chesapeake & Ohio Canal NHP Olmsted Island Bridge #1 3100-026T DC All Others $205,708.11  $          165,004.74 1

Chesapeake & Ohio Canal NHP Olmsted Island Bridge #2 3100-027T DC All Others $157,455.59  $          129,783.36 1

Chesapeake & Ohio Canal NHP Olmsted Island Bridge #3 3100-028T DC All Others $119,361.49  $          102,422.82 1

Chesapeake & Ohio Canal NHP Monocacy Aqueduct 3100 - 042S MD All Others $34,555,840.56  $                       -   1

Chesapeake & Ohio Canal NHP Inlet Lock #2 (022.12) MD All Others $3,132,367.69  $          198,983.00 1

Chesapeake & Ohio Canal NHP Tide Lock (000.02) DC All Others $855,924.58  $                       -   1

Chesapeake & Ohio Canal NHP Lock #2 (000.45) DC All Others $2,515,010.21  $          555,128.00 1

Chesapeake & Ohio Canal NHP Lock #3 (000.49) DC All Others $5,553,665.53  $       8,679,195.61 1

Chesapeake & Ohio Canal NHP Lock #4 (000.54) DC All Others $5,070,587.07  $       1,060,712.08 1

Chesapeake & Ohio Canal NHP Lock #5 (005.03) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Inlet Lock 1 (005.30) MD All Others $3,132,367.69  $                       -   1

Chesapeake & Ohio Canal NHP Lock #10 (008.80) DC All Others $3,772,515.31  $            31,627.05 1

Chesapeake & Ohio Canal NHP Lock #11 (008.98) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Lock #12 (009.30) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #222 (170.37) MD All Others $1,108,955.93  $                       -   1

Chesapeake & Ohio Canal NHP Lock #13 (009.38) MD All Others $3,772,515.31  $          225,079.20 1

Chesapeake & Ohio Canal NHP Lock #14 (009.48) MD All Others $2,653,197.57  $          192,397.90 1

Chesapeake & Ohio Canal NHP Lock 19 (14.18) MD All Others $2,653,197.57  $          327,040.55 1

Chesapeake & Ohio Canal NHP Lock #15 (013.46) MD All Others $3,772,515.31  $          104,637.08 1

Chesapeake & Ohio Canal NHP Lock 20 (14.32) MD All Others $2,653,197.57  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #217 (166.10) MD All Others $3,696,519.75  $                       -   1

Chesapeake & Ohio Canal NHP Lock #21 (016.65) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #216 (165.45) MD All Others $1,169,887.57  $                       -   1

Chesapeake & Ohio Canal NHP Lock 22 (19.64) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Lock #23 (022.13) MD All Others $3,772,515.31  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #182 (124.38) MD All Others $831,716.93  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #41 (029.35) MD All Others $1,108,955.93  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #35 (023.33) MD All Others $2,217,911.85  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #15 (010.42) MD All Others $2,541,739.20  $       1,594,105.53 1

Chesapeake & Ohio Canal NHP Culvert #30 (020.02) MD All Others $4,435,823.70  $                       -   1

Chesapeake & Ohio Canal NHP Culvert # 14 (010.02) MD All Others $1,108,955.93  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #25 (017.74) MD All Others $5,728,078.13  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #22 (015.85) MD All Others $2,217,911.85  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #12 (Rock Run)(008.93) MD All Others $3,326,867.78  $          415,105.08 1

Chesapeake & Ohio Canal NHP Culvert #21 (015.26) MD All Others $2,217,911.85  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #10 (008.67) MD All Others $1,663,433.89  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #18 (012.26) MD All Others $2,217,911.85  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #9 (008.40) MD All Others $779,925.05  $            19,437.92 1

Chesapeake & Ohio Canal NHP Culvert #17 (011.76) MD All Others $2,772,389.81  $                       -   1

Chesapeake & Ohio Canal NHP Concrete Box Culvert (007.50) MD All Others $2,493,470.60  $                       -   1

Chesapeake & Ohio Canal NHP Battery Kemble Culvert (003.18) DC All Others $317,310.08  $                       -   1

Chesapeake & Ohio Canal NHP Culvert #2 (005.74) MD All Others $1,663,433.89  $                       -   1

Chesapeake & Ohio Canal NHP Cabin John Creek Culvert (007.12) MD All Others $1,108,955.93  $                       -   1

Chesapeake & Ohio Canal NHP Box Culvert Chain Bridge (004.20) DC All Others $554,477.96  $                       -   1

Chesapeake & Ohio Canal NHP Foundry Branch Culvert (001.48) DC All Others $1,704,676.05  $                       -   1

Chesapeake & Ohio Canal NHP Little Falls Creek Culvert (004.01) MD All Others $1,661,906.40  $                       -   1

Chesapeake & Ohio Canal NHP Great Falls Boat MD All Others $1,832,529.81  $            34,450.00 1

Chesapeake & Ohio Canal NHP Guard Dike - Stop Gate Winch House MP 13.75 MD All Others $580,445.25  $                       -   1

Chesapeake & Ohio Canal NHP Dam #4 (084.40) MD All Others $4,089,185.86  $          598,614.37 1

Chesapeake & Ohio Canal NHP Dam #2 MD All Others $4,089,185.86  $          418,605.90 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 0-1 (000.00) DC Trails $3,864,543.38  $          991,777.34 1

Chesapeake & Ohio Canal NHP Canal Prism,  Milepost 0-1 (000.01) DC All Others $6,008,117.51  $       2,273,978.14 1

Chesapeake & Ohio Canal NHP Georgetown Area DC All Others $1,192,946.63  $                       -   1

Chesapeake & Ohio Canal NHP Mule Bridge (000.91) 3100-014T DC All Others $458,471.25  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Mile 1-2 (001.00) DC Trails $3,864,543.38  $          147,968.71 1

Chesapeake & Ohio Canal NHP Canal Prism, Mile 1-2 (001.01) DC All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Mile 2-3 (002.00) DC Trails $3,864,543.38  $          156,824.85 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 2-3 (002.01) DC All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 3-4 DC Trails $3,864,543.38  $          160,256.39 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 3-4 DC All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Capital Crescent Trail (003.17) DC Trails $4,316,679.68  $          659,645.25 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 4-5 (004.00) DC Trails $3,871,264.32  $          156,824.86 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 4-5 (004.01) DC All Others $6,008,117.51  $              8,856.14 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 5-6 MD Trails $3,864,543.38  $          141,873.97 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 5-6 MD All Others $6,008,117.51  $       1,143,238.65 1

Chesapeake & Ohio Canal NHP Feeder Canal Channel (005.033) MD All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 6-7 (006.00) MD Trails $3,864,543.38  $          141,873.96 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 6-7 (006.01) MD All Others $6,008,117.51  $              8,856.15 1

Chesapeake & Ohio Canal NHP Antietam Creek Aqueduct MD All Others $8,781,229.22  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Mile 7-8 (007.00) MD Trails $3,864,543.38  $          239,845.86 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 7-8 (007.01) MD All Others $6,008,117.51  $          100,234.99 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 8-9 (008.00) MD Trails $3,864,543.38  $          147,968.71 1

Chesapeake & Ohio Canal NHP Canal Prism, Mile 8-9 (008.01) MD All Others $6,008,117.51  $          245,360.81 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 9-10 (009.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 9-10 (009.01) MD All Others $6,008,117.51  $          276,369.83 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 10-11 (010.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 10-11 (010.01) MD All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 11-12 (011.00) MD Trails $3,864,543.38  $          149,468.25 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 11-12 (011.01) MD All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Mile 12-13 (012.00) MD Trails $3,978,833.85  $          133,257.57 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 12-13 (012.01) MD All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 13-14 (013.00) MD Trails $4,270,871.28  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 13-14 (013.01) MD All Others $6,008,117.51  $       1,000,912.73 1

Chesapeake & Ohio Canal NHP Stop Gate Winch House (013.75) MD All Others $5,207,714.06  $          436,663.45 1

Chesapeake & Ohio Canal NHP Towpath, Mile 14-15 (014.00) MD Trails $3,864,543.38  $       2,897,198.82 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 14-15 (014.01) MD All Others $6,008,117.51  $            26,568.42 1

Chesapeake & Ohio Canal NHP Marys Wall (014.06a) MD All Others $50,591,089.87  $            31,846.00 1

Chesapeake & Ohio Canal NHP Great Falls Area (014.26) MD All Others $2,792,002.75  $                       -   1

Chesapeake & Ohio Canal NHP Great Falls Tavern (014.31) MD Buildings $2,754,303.25  $            56,130.55 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 15-16 (015.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 15-16 (015.01) MD All Others $6,008,117.51  $            26,568.42 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 16-17 (016.00) MD Trails $3,864,543.38  $          217,356.64 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 16-17 (016.01) MD All Others $6,008,117.51  $            26,568.42 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 17-18 (017.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 17-18 (017.01) MD All Others $6,008,117.51  $            26,568.42 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 18-19 (018.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 18-19 (018.01) MD All Others $6,008,117.51  $            26,568.42 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 19-20 (019.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 19-20 (019.01) MD All Others $6,008,117.51  $          190,454.37 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 20-21 (020.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 20-21 (020.01) MD All Others $6,008,117.51  $          152,861.55 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 21-22 (021.00) MD Trails $3,864,543.38  $          735,886.55 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 21-22 (021.01) MD All Others $6,008,117.51  $          152,945.55 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 22-23 (022.00) MD Trails $3,864,543.38  $          150,066.86 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 22-23 (022.01) MD All Others $6,008,117.51  $          437,847.65 1

Chesapeake & Ohio Canal NHP Seneca Aqueduct (022.81) MD All Others $16,516,947.58  $       1,807,605.67 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 26-27 (026.00) MD Trails $3,864,543.38  $          150,066.86 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 30-31 (030.00) MD Trails $3,864,543.38  $          150,066.86 1

Chesapeake & Ohio Canal NHP Broad Run Trunk Aqueduct (031.94) MD All Others $1,737,624.42  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 34-35 (034.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 38-39 (038.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 42-43 (042.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 46-47 (046.00) MD Trails $3,864,543.38  $          150,066.86 1

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



4013 

4014 

4015 

4016 

4017 

4018 

4019 

4020 

4021

4022 

4023 

4024 

4025 

4026 

4027 

4028 

4029 

4030 

4031 

4032 

4033 

4034 

4035 

4036 

4037 

4038 

4039 

4040 

4041 

4042 

4043 

4044 

4045 

4046 

4047 

4048 

4049 

4050 

4051 

4052 

4053 

4054 

4055 

4056 

4057 

4058 

4059 

4060 

4061 

4062 

4063 

4064 

4065 

4066 

4067 

4068 

4069 

4070 

4071 

4072 

4073 

4074 

4075 

4076 

4077 

4078 

4079 

4080 

4081 

4082 

4083 

4084 

4085 

4086 

4087 

4088 

4089 

4090 

4091 

4092 

4093 

4094 

4095 

4096 

4097 

4098 

4099 

4100 

4101 

4102 

4103 

4104 

4105 

4106 

4107 

4108 

4109 

4110 

4111 

4112 

4113 

4114 

4115 

4116 

4117 

4118 

4119 

4120 

4121 

4122 

4123 

4124 

4125 

4126 

4127 

4128 

4129 

4130 

4131 

4132 

4133 

4134 

4135 

4136 

4137 

4138 

4139 

4140 

4141 

4142 

4143 

4144 

4145 

4146 

4147 

4148 

A B C D E F G

Chesapeake & Ohio Canal NHP CHOH - Great Falls Entrance Road - RT 0010 MD Paved Roads $2,525,527.46  $          717,796.69 1

Chesapeake & Ohio Canal NHP Road Tunnel Four Locks (Culvert 139) MD Paved Roads $695,633.94  $          230,175.00 1

Chesapeake & Ohio Canal NHP Road Tunnel McCoys Ferry (Culvert 142)- 3100-021P MD Paved Roads $887,504.26  $            23,760.00 1

Chesapeake & Ohio Canal NHP CHOH - Carderock Picnic Parking A - RT 0903A MD Paved Roads $484,881.37  $            52,091.69 1

Chesapeake & Ohio Canal NHP CHOH - Carderock Picnic Parking B - RT 0903B MD Paved Roads $553,104.78  $            61,843.24 1

Chesapeake & Ohio Canal NHP CHOH - Carderock Picnic Parking C -RT 0903C MD Paved Roads $474,757.90  $          188,939.22 1

Chesapeake & Ohio Canal NHP CHOH - Carderock Picnic Parking D - RT 0903D MD Paved Roads $441,416.46  $            46,698.82 1

Chesapeake & Ohio Canal NHP Great Falls Parking  - RT 0907 MD Paved Roads $3,509,324.10  $          345,242.63 1

Chesapeake & Ohio Canal NHP
CHOH - Lower Anglers Service Parking - RT 0905 MD Unpaved Roads $100,337.11  $                       -   1

Chesapeake & Ohio Canal NHP
CHOH - Upper Anglers  Parking - RT 0906 MD Unpaved Roads $178,528.75  $                       -   1

Chesapeake & Ohio Canal NHP Fletchers Boathouse Access Road - RT 0238 DC Paved Roads $456,209.59  $            38,458.41 1

Chesapeake & Ohio Canal NHP
CHOH - Fletchers Boat House Parking - RT 0900 DC Unpaved Roads $684,217.60  $                       -   1

Chesapeake & Ohio Canal NHP
CHOH - Abner Cloud House Parking - RT 0901 DC Unpaved Roads $100,133.38  $                       -   1

Chesapeake & Ohio Canal NHP
CHOH - Lower Anglers  Parking - RT 0904 MD Unpaved Roads $197,801.62  $                       -   1

Chesapeake & Ohio Canal NHP
CHOH - Lock 44 Parking -RT 0940 MD Unpaved Roads $137,517.87  $                       -   1

Chesapeake & Ohio Canal NHP
CHOH - Williamsport Interpretive Center Parking - RT 0941 MD Unpaved Roads $400,075.13  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Mile 50 - 51 (050.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Catoctin Creek Aqueduct (051.53) MD All Others $8,153,998.56  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 60-61 (060.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 62-63 (062.00) MD Trails $3,864,543.38  $          137,999.57 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 75-76 (075.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 79-80 (079.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 82-83 (082.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 90-91 (090.00) MD Trails $3,864,543.38  $          148,979.82 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 95-96 (095.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 98-99 (098.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 98-99 (098.01) MD All Others $6,008,117.51  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 99-100 (099.00) MD Trails $3,864,543.38  $       1,009,600.17 1

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 99-100 (099.01) MD All Others $6,008,117.51  $          501,789.73 1

Chesapeake & Ohio Canal NHP Conococheague Aqueduct (099.80) MD All Others $25,394,645.98  $     13,045,771.78 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 101-102 (101.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Dam #5 (106.70) MD All Others $4,089,185.86  $          467,421.20 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 110-111 (110.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 116-117 (116.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Licking Creek Aqueduct (116.04) MD All Others $11,290,151.84  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 120-121 (120.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Tonoloway Creek Aqueduct (122.91) MD All Others $6,899,537.23  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 123-124 (123.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 124-125 (124.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Towpath, Milespost 126-127 (126.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 129-130 (129.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 133-134 (133.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Sidling Hill Aqueduct (136.56) MD All Others $5,812,690.93  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 139-140 (139.00) MD Trails $3,864,543.38  $          150,066.86 1

Chesapeake & Ohio Canal NHP Fifteen Mile Creek Aqueduct (140.90) MD All Others $5,812,690.93  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 144-145 (144.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 149-150 (149.00) MD Trails $3,864,543.38  $          150,066.86 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 154-155 (154.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Paw Paw Tunnel (155.78) MD All Others $49,779,840.03  $          982,239.17 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 157-158 (157.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 162-163 (162.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Town Creek Aqueduct (162.34) MD All Others $6,272,306.58  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 164-165 (164.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 169-170 (169.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 175-176 (175.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Towpath, Milepost 180-181 (180.00) MD Trails $3,864,543.38  $          133,017.82 1

Chesapeake & Ohio Canal NHP Evitts Creek Aqueduct (180.66) MD All Others $4,665,851.10  $            36,993.23 1

Chesapeake & Ohio Canal NHP Towpath, Milepost 184.184.5 (184.00) MD Trails $3,864,543.38  $                       -   1

Chesapeake & Ohio Canal NHP Terminus Area (184.51) MD All Others $3,226,053.60  $                       -   1

National Mall & Memorial Parks Fords Theatre  Res # 699 DC Buildings $21,652,800.65  $          963,278.94 1

National Mall & Memorial Parks Peterson House  res # 698 DC Buildings $1,589,843.92  $          171,066.68 1

George Washington Memorial Parkway Spout Run/Lorcum Lane East (RT-0004) VA Paved Roads $1,639,652.85  $          426,125.23 1

George Washington Memorial Parkway Clara Barton Parkway West out bound (RT-0006) MD Paved Roads $11,346,397.73  $       4,728,794.85 1

George Washington Memorial Parkway GWMP- South Bound 495/Alex  (RT-0001) VA Paved Roads $24,791,551.11  $     38,549,079.52 1

George Washington Memorial Parkway Mount Vernon Parkway (RT-0003) VA Paved Roads $14,199,393.69  $     36,177,565.88 1

George Washington Memorial Parkway Iwo Jima Memorial Access Road (RT-0203) VA Paved Roads $1,639,652.85  $       2,999,419.85 1

George Washington Memorial Parkway GF- Old Dominion Dr (RT-0215) VA Paved Roads $3,085,671.39  $          249,097.90 1

George Washington Memorial Parkway South Airport Ramp (RT-0500 C) SB GWMP RT233 VA Paved Roads $1,641,501.39  $            77,881.28 1

George Washington Memorial Parkway North Airport  SB GWMP to Smith Blvd(RT-0502 A) VA Paved Roads $1,641,501.39  $          170,118.47 1

George Washington Memorial Parkway SB GWMP RAMP to Key Brdg (RT-0509A) VA Paved Roads $1,641,501.39  $          209,972.41 1

George Washington Memorial Parkway McArthur RAMP (RT-0511ZZ) MD Paved Roads $1,641,501.39  $          434,176.35 1

George Washington Memorial Parkway Rosslyn Circle Ramp to NB GWMP (RT-0509B) VA Paved Roads $3,085,671.39  $          291,696.67 1

George Washington Memorial Parkway Memorial DR RAMP to SB Route 110 (RT-0506B) DC Paved Roads $3,085,671.39  $            14,040.00 1

George Washington Memorial Parkway NB GWMP RAMP at Memoial Circle (RT-0508A) DC Paved Roads $4,813,900.01  $          662,780.61 1

George Washington Memorial Parkway NB Wash Blvd to US RT 50 (RT-0508ZZ) DC Paved Roads $654,690.41  $       1,106,692.13 1

George Washington Memorial Parkway EB US RT 50 RAMP to SB GWMP (RT-0508C) VA Paved Roads $279,206.21  $          104,822.69 1

George Washington Memorial Parkway SB Wash Blvd RAMP (RT-0508 D) DC Paved Roads $1,641,501.39  $          679,208.92 1

George Washington Memorial Parkway Washington Blvd Turnaround (RT-0508E) DC Paved Roads $1,953,719.39  $            81,528.88 1

George Washington Memorial Parkway SB Wash Blvd RAMP to SB GWMP (RT-0508G) DC Paved Roads $2,995,555.18  $          209,287.98 1

George Washington Memorial Parkway NB Wash Blvd RAMP to SB GWMP access RAMP (RT-0508F) DC Paved Roads $1,155,336.00  $          376,954.91 1

George Washington Memorial Parkway SB GWMP Chain Bridge Rd Access RAMP (RT-0510AZZ) VA Paved Roads $1,112,634.78  $          442,003.47 1

George Washington Memorial Parkway NB GWMP Chain Brdg Rd Access RAMPS (RT-0510BZZ) VA Paved Roads $1,639,652.85  $       2,787,032.48 1

George Washington Memorial Parkway Cabin John Parkway Ramp B (RT-0512 B) MD Paved Roads $1,639,652.85  $          361,421.65 1

George Washington Memorial Parkway CIA/ FHWA Northbound Access Ramp (RT-0210 BZZ) VA Paved Roads $2,801,689.80  $          554,862.00 1

George Washington Memorial Parkway South Airport Ramp Aviation circle to NB GWMP(RT-0500A) VA Paved Roads $855,872.91  $            93,417.45 1

George Washington Memorial Parkway South Airport Ramp Aviation circle to SB GWMP(RT-0500B) VA Paved Roads $1,588,587.00  $          166,919.54 1

George Washington Memorial Parkway North Airport Ramp NB GWMP to Smith Blvd (RT-0502B) VA Paved Roads $1,582,810.32  $          163,598.51 1

George Washington Memorial Parkway North Airport Ramp Smith Blvd to NB GWMP (RT-0502C) VA Paved Roads $770,285.62  $          164,410.71 1

George Washington Memorial Parkway South Bound Parkway Ramps 395 (RT-0503EZZ) VA Paved Roads $1,540,571.24  $          372,374.44 1

George Washington Memorial Parkway Great Falls well and holding tanks VA Water Systems $260,227.88  $            40,000.00 1

George Washington Memorial Parkway Arlington, The House VA Buildings $8,420,064.37  $       5,837,151.73 1

George Washington Memorial Parkway Arlington House Museum VA Buildings $1,042,785.11  $          135,573.43 1

George Washington Memorial Parkway Arlington House North Slave Quarters VA Buildings $460,381.12  $       1,012,729.09 1

George Washington Memorial Parkway Arlington House South Slave Quarters VA Buildings $476,423.97  $            20,119.70 1

George Washington Memorial Parkway Memorial Avenue  (RT-0011ZZ) DC Paved Roads $6,453,552.86  $       3,858,978.16 1

George Washington Memorial Parkway Arlington Memorial Bridge (016P) DC Paved Roads $1,061,914,813.81  $    238,490,400.60 1

George Washington Memorial Parkway Women in Military Service Assn Memorial   (WIMSAM) VA All Others $5,199,012.00  $                       -   1

George Washington Memorial Parkway Spout Run Parkway/Lorcum Ln West (RT-0005) VA Paved Roads $4,529,841.39  $          658,816.74 1

George Washington Memorial Parkway GWMP North Bound Alex to I-495(RT-0002) VA Paved Roads $128,380,936.32  $     29,880,077.26 1

George Washington Memorial Parkway US Marine Corps War Memorial & Plaza VA All Others $7,220,850.00  $       1,090,000.00 1

George Washington Memorial Parkway Clara Barton Parkway East inbound (RT-0007) MD Paved Roads $59,911,103.62  $       5,512,056.80 1

George Washington Memorial Parkway Clara Barton House MD Buildings $8,422,913.37  $       1,053,917.00 1

George Washington Memorial Parkway Mount Vernon Trail (2100) VA Trails $16,714,281.77  $          316,000.00 1

Harpers Ferry NHP Shenandoah Street Sidewalk WV Trails $88,653.36  $                       -   1

Harpers Ferry NHP Small Arsenal Building Foundation Ruins Exhibit WV All Others $207,160.63  $                       -   1

Harpers Ferry NHP
Nash Property Access Road WV Unpaved Roads $10,565.67  $                       -   1

Harpers Ferry NHP Large Arsenal Building Foundation Exhibit WV All Others $86,340.93  $                       -   1

Harpers Ferry NHP Shenandoah Street  - RT 0012 WV Paved Roads $2,008,706.27  $          721,090.05 1

Harpers Ferry NHP Potomac Street - RT 0600 WV Paved Roads $395,018.27  $          216,352.78 1

Harpers Ferry NHP High Street -  RT 0011 WV Paved Roads $225,237.20  $              3,080.66 1

Harpers Ferry NHP R04-Lower Town; Public Way WV Paved Roads $90,913.92  $            31,393.85 1

Harpers Ferry NHP R10-Lower Town; Hog Alley WV Paved Roads $303,046.41  $            13,500.00 1

Harpers Ferry NHP PT01 The Point WV All Others $151,523.21  $                       -   1

Harpers Ferry NHP B36  Master Armorers Exhibit (New Master Armorer) WV Buildings $2,488,794.73  $                       -   1

Harpers Ferry NHP B44  Restrooms Lower Town (Philip Coons Bldg) WV Buildings $1,396,627.69  $              4,200.00 1

Harpers Ferry NHP B45  Bookstore WV Buildings $2,375,248.79  $            56,061.41 1

Harpers Ferry NHP B63  John Brown Fort (Armory Engine House) WV Buildings $404,288.21  $                       -   1

Harpers Ferry NHP Cavalier Heights Parking - RT 0918 WV Paved Roads $4,186,373.68  $          932,004.81 1

Harpers Ferry NHP Maintenance Lot A Access - RT 0408 WV Paved Roads $196,980.17  $            15,079.77 1

Harpers Ferry NHP Morrell House Parking - RT 0910 WV Paved Roads $24,983.41  $              9,505.73 1

Harpers Ferry NHP R05-Public Walk Steps WV Trails $581,162.84  $          109,810.58 1

Harpers Ferry NHP Cavalier Heights Visitor Center WV Buildings $1,121,877.47  $                       -   1

Harpers Ferry NHP Shoreline Drive - RT 0014 WV Paved Roads $2,993,607.11  $          783,438.84 1

Harpers Ferry NHP Restrooms Cavalier Heights WV Buildings $373,518.35  $                       -   1

Harpers Ferry NHP Trails & Walks Camp Hill WV Trails $285,461.32  $                       -   1

Harpers Ferry NHP Lower Town Trails & Walks (Paved & Unpaved) WV Trails $223,876.20  $            14,193.52 1

Harpers Ferry NHP Lower Town Grounds WV All Others $856,925.15  $          334,154.67 1

Harpers Ferry NHP Bolivar Heights Grounds WV All Others $1,030,915.21  $                       -   1

Harpers Ferry NHP Cavalier Heights Grounds WV All Others $1,702,787.53  $                       -   1

Harpers Ferry NHP Camp Hill Grounds WV All Others $522,482.04  $                       -   1

Harpers Ferry NHP Fuel System (Diesel) Bus Maintenance Yard WV All Others $147,974.01  $                       -   1

Harpers Ferry NHP Train Station Parking - RT 0913 WV Paved Roads $356,205.36  $            53,972.28 1

Harpers Ferry NHP Cavalier Heights Bus Loop - RT 0919 WV Paved Roads $219,888.89  $            34,445.66 1

Harpers Ferry NHP Grandview School Parking - RT 0923 WV Paved Roads $39,945.48  $              9,982.90 1

Harpers Ferry NHP HAFE - Grandview School Handicapped Parking - RT 0924 WV Paved Roads $8,320.06  $                       -   1

Harpers Ferry NHP Bus Maintenance Parking - RT 0926 WV Paved Roads $175,811.13  $            36,214.68 1
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Harpers Ferry NHP Shoreline Drive Bridge FHWA ROUTE 3850-002P WV Paved Roads $4,880,139.26  $            55,728.00 1

Harpers Ferry NHP Fuel System Unleaded Maint Yard WV All Others $75,241.17  $                       -   1

Harpers Ferry NHP Fuel System Diesel Maint Yard WV All Others $49,560.72  $                       -   1

Harpers Ferry NHP Lower Armory Grounds WV All Others $1,579,447.40  $                       -   1

Harpers Ferry NHP Cavalier Heights Picnic Area WV All Others $25,936.40  $                       -   1

Manassas NBP Unfinished Rail Road VA All Others $1,009,107.06  $          187,500.00 1

Manassas NBP Matthews Hill Landscape VA All Others $1,356,705.38  $                       -   1

Manassas NBP Stone House VA Buildings $2,293,381.81  $                       -   1

Manassas NBP Carter Cemetery VA All Others $114,785.04  $                       -   1

Manassas NBP Groveton Confederate Cemetery VA All Others $679,880.61  $                       -   1

Manassas NBP Brawner Farm House VA Buildings $2,482,086.90  $            11,090.10 1

Manassas NBP Henry Hill Landscape VA All Others $3,200,710.49  $                       -   1

Manassas NBP Henry Hill Visitor Center VA Buildings $4,702,059.59  $          304,042.93 1

Manassas NBP Henry House VA Buildings $1,142,003.39  $            30,239.84 1

Manassas NBP MANA - Visitor Protection Access Road - RT 0415 VA Paved Roads $558,319.85  $          140,960.03 1

Manassas NBP Douglas (Brawner) Farm Landscape VA All Others $9,769,261.83  $                       -   1

Manassas NBP Water System -VP/Qaurters # 6 VA Water Systems $119,123.37  $                       -   1

Manassas NBP Stone Bridge VA All Others $7,886,309.98  $          969,600.91 1

Manassas NBP Phone System VA All Others $494,718.90  $                       -   1

Manassas NBP Water System Stuarts Hill VA Water Systems $666,445.40  $                       -   1

Manassas NBP Stonewall Jackson Equestrian Monument VA All Others $4,013,452.49  $              2,790.65 1

Manassas NBP Henry Hill Monument (Henry House Site) VA All Others $341,992.06  $                       -   1

Manassas NBP Judith Henry Gravesite VA All Others $33,671.18  $                       -   1

Manassas NBP Ball Family Cemetery VA All Others $26,488.86  $                       -   1

Manassas NBP Chinn House Foundation VA All Others $150,388.04  $                       -   1

Manassas NBP Hooe Family Cemetery VA All Others $35,318.48  $                       -   1

Manassas NBP Groveton Monument (Deep Cut) VA All Others $341,992.06  $                       -   1

Manassas NBP Robinson House Foundation VA All Others $238,207.92  $                       -   1

Manassas NBP
Waste Water System Park Headquarters VA

Waste Water

Systems
$46,875.78  $                       -   1

Manassas NBP
Waste Water System Visitor Center VA

Waste Water

Systems
$120,195.10  $                       -   1

Monocacy NB Confederate Monument MD All Others $258,789.27  $                       -   1

Monocacy NB Visitor Center MD Buildings $3,590,653.01  $                       -   1

Monocacy NB Thomas House MD Buildings $5,497,620.78  $          113,003.60 1

Monocacy NB Thomas Stone Tenant House MD Buildings $800,120.98  $          154,158.20 1

Monocacy NB Worthington House MD Buildings $1,978,392.46  $       1,715,679.45 1

Monocacy NB Best Stone Barn MD Buildings $781,925.63  $            25,000.00 1

Monocacy NB Best Secondary House MD Buildings $621,707.10  $              3,492.50 1

Monocacy NB Best House MD Buildings $2,774,329.67  $            20,777.50 1

Monocacy NB Gambrill Trail Boardwalk MD Trails $270,271.31  $          183,766.08 1

Monocacy NB Gambrill Road Bridge (FH) MD Paved Roads $258,148.28  $            45,900.00 1

Monocacy NB Best Farm Historic Complex Maintained Landscape MD All Others $1,474,319.83  $          102,754.20 1

Monocacy NB Maryland Monument MD All Others $112,209.13  $                       -   1

Monocacy NB Thomas Farm Maintained Landscape MD All Others $344,425.21  $          126,089.00 1

Monocacy NB Vermont Monument MD All Others $574,562.81  $                       -   1

Monocacy NB Pennsylvania Monument MD All Others $3,065,728.51  $                       -   1

Monocacy NB Worthington Maintained Landscape MD All Others $2,288,454.00  $          410,072.55 1

Monocacy NB 14th New Jersey Monument MD All Others $1,793,451.18  $                       -   1

National Capital Parks-East USPP Jet Fuel System 10000 gal. AN DC All Others $153,807.22  $            20,075.00 1

National Capital Parks-East Carter G Woodson  House DC Buildings $3,004,655.18  $       4,539,623.08 1

National Capital Parks-East Fort Washington Draw Bridge 3551-001S MD Paved Roads $143,115.20  $          151,200.00 1

National Capital Parks-East Park Node Picnic Shelter  AN-BV DC Buildings $88,236.62  $            92,279.43 1

National Capital Parks-East Park Node Comfort Station  AN-BV DC Buildings $266,183.64  $            10,587.39 1

National Capital Parks-East UST Kenilworth Gasoline Fuel Sytem KE DC All Others $96,938.02  $            22,583.75 1

National Capital Parks-East UST Kenilworth Diesel Fuel System  KE DC All Others $96,938.02  $                       -   1

National Capital Parks-East Frederick Douglass House  FR-BH DC Buildings $6,143,508.46  $          136,992.39 1

National Capital Parks-East Visitor Center  FR-BV DC Buildings $924,916.23  $            75,483.59 1

National Capital Parks-East Mary Mcleod Bethune Council House  MM-BH DC Buildings $5,176,217.45  $          634,271.72 1

National Capital Parks-East UST Dupont  Gasoline Fuel System DC All Others $96,938.02  $            25,099.35 1

National Capital Parks-East Suitland Parkway (EB) RT 001 SU MD Paved Roads $60,177,008.64  $       4,855,562.70 1

National Capital Parks-East Fort Washington  FW-BH MD All Others $100,823,566.64  $          567,000.00 1

National Capital Parks-East Commandants House  FW-BH MD Buildings $4,837,535.80  $          409,775.93 1

National Capital Parks-East Baltimore-Washington Parkway (NB) 001 BW MD Paved Roads $173,619,580.23  $     17,052,384.21 1

National Capital Parks-East UST Dupont Diesel Fuel Sytem FD DC All Others $96,938.02  $                       -   1

National Capital Parks-East Comfort Station Randle Circle  FD-BV DC Buildings $152,942.80  $              1,635.59 1

National Capital Parks-East Comfort Station Lanham Estates  FD-BV DC Buildings $369,415.69  $                       -   1

National Capital Parks-East Picnic Area Randle Circle  FP DC All Others $280,792.86  $            56,414.54 1

National Capital Parks-East Comfort Station-Oxon Hill  OX-BV MD Buildings $401,965.06  $              8,561.38 1

National Capital Parks-East Heating Oil Fuel System AST-1000 Gal.  KE DC All Others $14,390.15  $                       -   1

National Capital Parks-East Gasoline Fuel System AST-4000 Gal.  GB MD All Others $76,497.46  $            10,948.60 1

National Capital Parks-East USPP Gasoline Fuel System AST-4000 Gal. GB MD All Others $71,335.78  $              5,199.25 1

National Capital Parks-East Seward Square  CH DC All Others $710,691.61  $            96,420.87 1

National Capital Parks-East Pa. Aveune Median  CH DC All Others $1,790,770.80  $          555,510.13 1

National Capital Parks-East Picnic Area-Oxon Hill  OX MD All Others $122,927.75  $                       -   1

National Capital Parks-East Managed Landscape-Lincoln Park  CH DC All Others $2,961,215.04  $       1,137,649.95 1

National Capital Parks-East Managed Landscape-Stanton Park  CH DC All Others $989,678.59  $          107,232.16 1

National Capital Parks-East Managed Landscape-Folger Park  CH DC All Others $829,140.21  $          519,581.03 1

National Capital Parks-East Managed Landscape-Marion Park  CH DC All Others $643,006.69  $                       -   1

National Capital Parks-East Managed Landscape-Anacostia  AN DC All Others $62,822,089.98  $     61,069,774.89 1

National Capital Parks-East Picnic Areas-Anacostia  AN DC All Others $547,351.98  $          162,133.94 1

National Capital Parks-East Managed Landscape-Aquatic Gardens  KG DC All Others $67,533,832.80  $          933,048.03 1

National Capital Parks-East Managed Landscape-Bethune  MM DC All Others $8,460.61  $                       -   1

National Capital Parks-East Managed Landscape-Fort Washington  FW MD All Others $42,244,238.74  $                       -   1

National Capital Parks-East Managed Landscape-Frederick Douglass  FR DC All Others $2,338,062.35  $            88,413.25 1

National Capital Parks-East Managed Landscape-Piscataway  PI MD All Others $147,355,641.55  $       1,050,957.48 1

National Capital Parks-East Managed Landscape-B/W Parkway  BW MD All Others $136,875,894.42  $                       -   1

National Capital Parks-East Managed Landscape-Greenbelt  GB MD All Others $118,835,194.80  $          315,237.67 1

National Capital Parks-East Comfort Station Area A  FW-BV MD Buildings $188,237.29  $              9,982.00 1

National Capital Parks-East Comfort Station Area B1  FW-BV MD Buildings $340,395.77  $            63,279.00 1

National Capital Parks-East Picnic Area A-Fort Washington  FW MD All Others $188,920.54  $                       -   1

National Capital Parks-East Picnic Area B-Fort Washington  FW MD All Others $416,013.39  $              3,998.76 1

National Capital Parks-East Comfort Station B4  FW-BV MD Buildings $279,718.40  $            10,232.00 1

National Capital Parks-East Picnic Area C-Fort Washington  FW MD All Others $117,104.86  $          628,055.93 1

National Capital Parks-East Picnic Area D-Fort Washington  FW MD All Others $117,104.86  $              7,996.17 1

National Capital Parks-East Comfort Station Area C  FW-BV MD Buildings $129,852.40  $            88,962.00 1

National Capital Parks-East Comfort Station-near Visitor Center  FW-BV MD Buildings $340,395.77  $              2,319.79 1

National Capital Parks-East Comfort Station near River  FW-BV MD Buildings $188,237.29  $            22,214.00 1

National Capital Parks-East Water System-Colonial Farm  PI MD Water Systems $589,264.87  $                       -   1

National Capital Parks-East Suitland Diesel Fuel System  SU MD All Others $64,151.36  $            22,583.75 1

National Capital Parks-East Gasoline Fuel System UST-10,000 Gal. James Creek  MA DC All Others $145,119.09  $                       -   1

National Capital Parks-East UST Diesel Fuel System 10,000 Gal. James Creek MA DC All Others $121,370.71  $                       -   1

National Capital Parks-East Carter G Woodson Auxiliary House 1540 DC Buildings $1,137,430.64  $       1,415,025.90 1

National Capital Parks-East Carter G Woodson Auxiliary House 1542 DC Buildings $1,069,171.08  $          901,056.40 1

National Capital Parks-East Colonial Farm Education Center DC Buildings $696,367.14  $                       -   1

National Capital Parks-East Colonial Farm Maintained Landscape DC All Others $1,528,598.40  $                       -   1

National Capital Parks-East Loop A Campgrounds Greenbelt  GB MD Campgrounds $529,136.78  $            42,779.11 1

National Capital Parks-East Loop B Campground Greenbelt  GB MD Campgrounds $1,035,579.20  $            30,815.76 1

National Capital Parks-East Loop C Campgrounds Greenbelt  GB MD Campgrounds $570,942.17  $              7,714.22 1

National Capital Parks-East Sweetgum Picnic Area-Greenbelt  GB MD All Others $560,291.75  $              4,409.93 1

National Capital Parks-East Baltimore-Washington Parkway (SB) 002  BW MD Paved Roads $153,234,168.86  $     16,660,879.42 1

National Capital Parks-East Suitland Parkway (WB) 002 SU MD Paved Roads $52,915,988.50  $       4,857,985.83 1

National Capital Parks-East Maryland Avenue Triangle Parks-CH DC All Others $807,988.68  $          222,773.37 1

National Capital Parks-East Loop D Campground Greenbelt GB MD Campgrounds $1,052,301.36  $              6,382.53 1

National Capital Parks-East Managed Landscape-Langston Golf Course KE DC All Others $29,292,211.20  $                       -   1

National Mall & Memorial Parks Lincoln Memorial Grounds DC All Others $1,845,871.44  $          149,199.53 1

National Mall & Memorial Parks Jefferson Memorial Area Grounds DC All Others $7,442,724.28  $          400,000.00 1

National Mall & Memorial Parks Washington Monument Grounds  Res # 2 DC All Others $39,037,381.49  $          341,732.00 1

National Mall & Memorial Parks Korean War Veterans Memorial DC All Others $1,866,169.80  $          666,542.65 1

National Mall & Memorial Parks Mall Grounds Area DC All Others $76,254,060.09  $       9,271,836.01 1

National Mall & Memorial Parks Martin Luther King Jr. Memorial DC All Others $153,148,674.00  $          148,750.00 1

National Mall & Memorial Parks Monument Lodge DC Buildings $1,194,356.92  $                       -   1

National Mall & Memorial Parks Sylvan Theater Comfort Station DC Buildings $423,706.15  $                       -   1

National Mall & Memorial Parks Wall at Vietnam Veterans Memorial LCS# 46830 DC All Others $88,641,300.75  $                       -   1

National Mall & Memorial Parks Entrance Building to FDR Memorial DC Buildings $1,231,260.52  $            13,800.00 1

National Mall & Memorial Parks Exit Comfort Station at FDR Memorial DC Buildings $385,398.76  $                       -   1

National Mall & Memorial Parks NAMA - Kutz Bridge RT 032P DC Paved Roads $13,850,647.88  $       3,046,985.05 1

National Mall & Memorial Parks Lincoln Reflecting Pools DC All Others $54,567,408.00  $                       -   1

National Mall & Memorial Parks NAMA - Rock Creek and Potomac Parkway - RT 016 DC Paved Roads $5,195,812.61  $       1,603,821.61 1

National Mall & Memorial Parks NAMA - 23rd St. NW - RT 018 DC Paved Roads $1,814,410.75  $          353,889.45 1

National Mall & Memorial Parks NAMA - 17th Street NW - RT 020 DC Paved Roads $2,886,562.56  $       1,475,350.38 1

National Mall & Memorial Parks NAMA - 15th Street NW - RT 021 DC Paved Roads $4,536,026.88  $       2,469,517.83 1

National Mall & Memorial Parks NAMA - 23rd St. SW - RT 023 DC Paved Roads $1,072,151.81  $          195,285.48 1

National Mall & Memorial Parks NAMA - Lincoln Circle - RT 025 DC Paved Roads $3,793,767.94  $          539,892.36 1

National Mall & Memorial Parks NAMA - Independence Ave EB - RT 502 DC Paved Roads $8,164,848.38  $       2,784,763.25 1

National Mall & Memorial Parks NAMA - Independence Ave WB - RT 503 DC Paved Roads $8,247,321.60  $       3,302,451.24 1

National Mall & Memorial Parks NAMA - Maine Ave Eastbound - RT 504 DC Paved Roads $2,886,562.56  $          445,290.59 1

National Mall & Memorial Parks NAMA - Maine Ave Westbound - RT 505 DC Paved Roads $3,463,875.07  $          602,429.67 1

National Mall & Memorial Parks The Washington Monument  Res # 2 DC Buildings $294,788,779.49  $       5,317,184.71 1

National Mall & Memorial Parks Lincoln Memorial (Building) DC Buildings $319,939,200.00  $     14,540,407.55 1

National Mall & Memorial Parks Jefferson Memorial Res. # 332 DC Buildings $262,649,027.65  $     22,198,178.06 1

National Mall & Memorial Parks Washington Monument Visitor Facility DC Buildings $10,147,094.25  $            13,800.00 1

National Mall & Memorial Parks New Restrooms at Lincoln Memorial Grounds DC Buildings $687,066.13  $                       -   1

National Mall & Memorial Parks New Restrooms at Constitution Gardens DC Buildings $343,533.06  $                       -   1

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



4291 

4292 

4293 

4294 

4295 

4296 

4297 

4298 

4299 

4300 

4301 

4302 

4303 

4304 

4305 

4306 

4307 

4308 

4309 

4310 

4311 

4312 

4313 

4314 

4315 

4316 

4317 

4318 

4319 

4320 

4321 

4322 

4323 

4324 

4325 

4326 

4327 

4328 

4329 

4330 

4331 

4332 

4333 

4334 

4335 

4336 

4337 

4338 

4339 

4340 

4341 

4342 

4343 

4344 

4345 

4346 

4347 

4348 

4349 

4350 

4351 

4352 

4353 

4354 

4355 

4356 

4357 

4358 

4359 

4360 

4361 

4362 

4363 

4364 

4365 

4366 

4367 

4368 

4369 

4370 

4371 

4372 

4373 

4374 

4375 

4376 

4377 

4378 

4379 

4380 

4381 

4382 

4383 

4384 

4385 

4386 

4387 

4388 

4389 

4390 

4391 

4392 

4393 

4394 

4395 

4396 

4397 

4398 

4399 

4400 

4401 

4402 

4403 

4404 

4405 

4406 

4407 

4408 

4409 

4410 

4411 

4412 

4413 

4414 

4415 

4416 

4417 

4418 

4419 

4420 

4421 

4422 

4423 

4424 

4425 

4426 

4427 

4428 

4429 

4430 

4431 

4432 

4433 

A B C D E F G

National Mall & Memorial Parks Martin Luther King Jr. Visitor Support Facility DC Buildings $895,834.58  $                       -   1

National Mall & Memorial Parks Lincoln Reflecting Pool Water System DC Water Systems $7,622,124.85  $                       -   1

National Mall & Memorial Parks FDR Memorial DC All Others $58,643,077.92  $            80,033.92 1

National Mall & Memorial Parks Lincoln Memorial  - Statue DC All Others $21,883,841.28  $                       -   1

National Mall & Memorial Parks NAMA - Constitution Avenue - RT 010 DC Paved Roads $7,257,643.01  $       1,841,956.44 1

National Mall & Memorial Parks NAMA - East Tidal Basin Turn Around - RT 515 DC Paved Roads $494,839.30  $            62,583.91 1

National Mall & Memorial Parks NAMA - West Tidal Basin  Turnaround - RT 516 DC Paved Roads $329,181.89  $            87,087.57 1

National Mall & Memorial Parks USPP NAMA - Park Police Access - RT 909N DC Paved Roads $944,673.81  $          188,775.32 1

National Mall & Memorial Parks NAMA - NCR - Hdqtrs Parking - RT 941P DC Paved Roads $6,932,040.88  $       1,383,901.98 1

National Mall & Memorial Parks NAMA - Ind. Ave over Maine Ave RT 034P DC Paved Roads $1,189,885.88  $            45,002.25 1

National Mall & Memorial Parks Jefferson (Thomas) - Statue DC All Others $3,540,660.48  $                       -   1

National Mall & Memorial Parks Vietnam Veterans Memorial / Grounds DC All Others $3,398,591.48  $          610,499.99 1

National Mall & Memorial Parks World War II Memorial DC All Others $325,271,520.00  $          548,051.36 1

National Mall & Memorial Parks W W II Comfort Station DC Buildings $607,312.14  $                       -   1

National Mall & Memorial Parks W W II Information Center DC Buildings $365,077.07  $                       -   1

National Mall & Memorial Parks Grounds of the W W II Memorial DC All Others $3,998,529.02  $                       -   1

National Mall & Memorial Parks World War II Water System DC Water Systems $8,784,044.49  $                       -   1

National Mall & Memorial Parks
World War II Waste Water System DC

Waste Water

Systems
$15,996,960.00  $                       -   1

National Mall & Memorial Parks World War II Electrical System DC All Others $1,777,440.00  $                       -   1

National Mall & Memorial Parks West Potomac Park Tidal Basin Seawall DC All Others $143,931,384.59  $     64,162,523.80 1

National Capital Region NCR Headquarters Building DC Buildings $14,789,014.62  $     11,508,352.35 1

National Capital Region USPP Headqarters DC Buildings $4,553,268.05  $       4,444,196.85 1

Prince William Forest Park Craft Lodge Bldg #55 Camp 2 VA Buildings $277,029.57  $                       -   1

Prince William Forest Park Dining Hall Bldg # 60 Cabin Camp 2 VA Buildings $2,130,606.10  $            76,025.39 1

Prince William Forest Park LAKE CABIN CAMP 2 & 5 VA All Others $673,945.99  $            24,442.95 1

Prince William Forest Park Camp 5 Dam VA All Others $6,017,374.99  $                       -   1

Prince William Forest Park Infirmary Bldge # 70 Camp 2 VA Buildings $452,501.63  $                       -   1

Prince William Forest Park A-12  Craft Lodge Camp 2 VA Buildings $427,424.56  $            12,118.28 1

Prince William Forest Park B-12  Craft Lodge Camp 2 VA Buildings $427,612.35  $            10,236.54 1

Prince William Forest Park C-12 Craft Lodge Camp 2 VA Buildings $424,512.55  $            28,708.97 1

Prince William Forest Park D-12 Craft Lodge Camp 2 VA Buildings $426,675.47  $            11,715.08 1

Prince William Forest Park Dining Hall Bldg # 60 Cabin Camp 5 VA Buildings $1,095,574.24  $            69,898.09 1

Prince William Forest Park Infirmary Bldg # 70 Cabin Camp 5 VA Buildings $323,080.47  $              4,907.70 1

Prince William Forest Park B-12 Craft Lodge Camp 5 VA Buildings $161,505.84  $                       -   1

Prince William Forest Park Dining Hall Bldg # 60 Cabin Camp 4 VA Buildings $3,554,910.83  $          387,875.77 1

Prince William Forest Park Craft Lodge Bldg # 78 Cabin Camp 4 VA Buildings $774,177.90  $                       -   1

Prince William Forest Park Theater / Gym Bldg# 91 Cabin Camp 4 VA Buildings $2,164,142.85  $          118,464.78 1

Prince William Forest Park A-12 Craft Lodge Cabin Camp 4 VA Buildings $319,428.96  $            12,036.92 1

Prince William Forest Park B-12 Craft Lodge Cabin Camp  4 VA Buildings $319,428.96  $            13,890.27 1

Prince William Forest Park C-12 Craft Lodge Cabin Camp 4 VA Buildings $319,428.96  $                  64.18 1

Prince William Forest Park D-12 Craft Lodge Cabin Camp 4 VA Buildings $319,428.96  $              3,813.39 1

Prince William Forest Park E-12 Craft Lodge Cabin Camp 4 VA Buildings $319,428.96  $                       -   1

Prince William Forest Park Dining Hall Bldg # 60  Cabin Camp 1 VA Buildings $2,157,376.68  $          182,513.53 1

Prince William Forest Park Craft Lodge Bldg #55  Cabin Camp 1 VA Buildings $299,961.57  $            18,516.24 1

Prince William Forest Park Infirmary Bldg # 70 Cabin Camp 1 VA Buildings $459,434.23  $            39,086.57 1

Prince William Forest Park A-12 Craft Lodge Camp 1 VA Buildings $436,485.58  $              2,745.63 1

Prince William Forest Park B-12 Craft Lodge Camp 1 VA Buildings $229,204.81  $              2,745.63 1

Prince William Forest Park C-12 Craft Lodge Camp 1 VA Buildings $223,631.24  $              2,745.63 1

Prince William Forest Park D-12 Craft Lodge Camp 1 VA Buildings $515,006.53  $              2,745.63 1

Prince William Forest Park LAKE CABIN CAMP 1 & 4 VA All Others $2,406,949.99  $          954,231.66 1

Prince William Forest Park Dining Hall Bldg # 60 Cabin Camp 3 VA Buildings $2,192,417.19  $          136,021.43 1

Prince William Forest Park Infirmary Bldg # 70  Cabin Camp 4 VA Buildings $432,187.21  $                       -   1

Prince William Forest Park Craft Lodge Bldg # 78 Camp 3 VA Buildings $780,297.35  $              7,433.08 1

Prince William Forest Park A-12 Craft Lodge Camp 3 VA Buildings $305,042.66  $                       -   1

Prince William Forest Park B-12 Craft Lodge Camp 3 VA Buildings $255,626.31  $                       -   1

Prince William Forest Park C-12 Craft Lodge Camp 3 VA Buildings $248,301.96  $                       -   1

Prince William Forest Park Park Visitor Center (Entrance Dist) VA Buildings $734,178.85  $          124,262.18 1

Prince William Forest Park Carter's Day Camp Pond Dam VA All Others $2,021,838.00  $          518,926.48 1

Prince William Forest Park PRWI Phone System VA All Others $0.00  $                       -   1

Prince William Forest Park PRWI IT System VA All Others $0.00  $                       -   1

Prince William Forest Park PRWI-Oak Ridge Camp Ground Loops- Rt 501 VA Paved Roads $1,275,285.34  $          962,729.81 1

Prince William Forest Park PRWI-Park Headquarters  Rd- Rt 418 VA Paved Roads $448,014.06  $          113,404.51 1

Prince William Forest Park PRWI-Administrative Maintenance Service Rd- Rt 400 VA Paved Roads $2,302,014.33  $          572,445.79 1

Prince William Forest Park PRWI-Main Entrance Rd- Rt 10 VA Paved Roads $1,589,967.92  $          140,587.34 1

Prince William Forest Park Craft Lodge Bldg # 55 CC 4 VA Buildings $225,313.92  $              2,106.26 1

Prince William Forest Park PRWI-Park Scenic Drive- Rt 11 VA Paved Roads $29,689,766.83  $       3,746,801.95 1

Prince William Forest Park PRWI-Turkey Run Camp Ground Loop - Rt 500 VA Paved Roads $406,188.64  $            66,736.40 1

Prince William Forest Park Craft Shelter Bldg. 55 CC3 VA Buildings $150,644.00  $                       -   1

Prince William Forest Park Infirmary Bldg #70 CC3 VA Buildings $364,050.31  $                       -   1

Prince William Forest Park Park Radio System VA All Others $575,153.99  $              9,175.89 1

Rock Creek Park Gasboy Fuel System - Gas (Rock Creek Maint Yard) DC All Others $62,464.57  $            22,303.00 1

Rock Creek Park USPP Gasboy Fuel System - Gas (H-3 Stables) DC All Others $62,464.57  $            22,303.00 1

Rock Creek Park ROCR - P Street Southbound - RT513 DC Paved Roads $178,154.59  $                       -   1

Rock Creek Park Gasboy Fuel System - Diesel (Rock Creek Maint Yard) DC All Others $46,798.22  $                       -   1

Rock Creek Park Rock Creek Golf Course DC All Others $2,892,250.37  $                       -   1

Rock Creek Park Antenna/Transmission Tower DC All Others $19,844.05  $                       -   1

Rock Creek Park Thompson Boat Center Marina DC All Others $148,747.23  $                       -   1

Rock Creek Park Thompson Boat Center Seawall DC All Others $7,465,248.00  $                       -   1

Rock Creek Park Battleground Cemetery Landscape Area DC All Others $1,332,283.00  $            13,035.70 1

Rock Creek Park Meridian Hill Park DC All Others $13,732,043.22  $       3,275,833.73 1

Rock Creek Park Kahlil Gibran Park DC All Others $2,390,123.57  $                       -   1

Rock Creek Park Montrose Park DC All Others $7,500,207.76  $          518,873.07 1

Rock Creek Park Old Stone House DC Buildings $2,195,660.30  $          296,095.00 1

Rock Creek Park Peirce Mill Barn DC Buildings $1,825,519.02  $              9,463.98 1

Rock Creek Park Picnic Grove #1 Comfort Station & Picnic Shelter DC Buildings $220,523.04  $            54,298.00 1

Rock Creek Park Picnic Grove #24 Comfort Station DC Buildings $594,111.61  $            56,475.00 1

Rock Creek Park Klingle Mansion DC Buildings $4,148,509.96  $          170,609.62 1

Rock Creek Park Klingle Mansion Outer Building #1 DC Buildings $102,903.86  $                       -   1

Rock Creek Park Rock Creek Park Nature Center DC Buildings $5,535,717.39  $          504,046.44 1

Rock Creek Park Peirce Mill DC Buildings $3,498,911.45  $              5,200.00 1

Rock Creek Park Rock Creek Golf Course Clubhouse DC Buildings $2,281,898.77  $                       -   1

Rock Creek Park Rock Creek Maintenance Facility DC Buildings $5,950,474.73  $          297,940.15 1

Rock Creek Park Rock Creek Office Building/Grooms Quarters DC Buildings $1,142,062.90  $            17,485.88 1

Rock Creek Park USPP Substation DC Buildings $1,034,234.02  $            91,043.47 1

Rock Creek Park ROCR - Rock Creek Parkway Northbound - RT001 DC Paved Roads $18,133,807.26  $          553,671.88 1

Rock Creek Park Thompson Boat Center DC Buildings $10,828,454.82  $          458,335.31 1

Rock Creek Park ROCR - Beach Drive - RT010 DC Paved Roads $60,632,011.95  $       5,154,127.89 1

Rock Creek Park ROCR - Joyce Road - RT015 DC Paved Roads $2,789,816.50  $          430,231.04 1

Rock Creek Park ROCR - Piney Branch Parkway - RT024 DC Paved Roads $14,171,280.28  $       6,879,577.74 1

Rock Creek Park Georgetown Waterfront Park DC All Others $24,021,941.94  $                       -   1

Rock Creek Park Western Ridge Trail DC Trails $1,115,833.99  $                       -   1

Rock Creek Park Black Horse Trail DC Trails $1,159,699.60  $                       -   1

Rock Creek Park White Horse Trail DC Trails $397,567.13  $                       -   1

Rock Creek Park Rock Creek Horse Center Stables/Stall Additions DC Buildings $5,362,642.40  $          116,380.87 1

Rock Creek Park Rock Creek Indoor Riding Structure DC Buildings $3,326,209.14  $            22,737.18 1

Rock Creek Park Battleground Cemetery Lodge House DC Buildings $1,182,850.86  $                       -   1

Rock Creek Park Park Road Tennis Courts DC All Others $441,202.09  $              5,136.35 1

Rock Creek Park Old Stone House Landscape Area DC All Others $382,665.81  $              2,800.00 1

Rock Creek Park Dumbarton Oaks Park DC All Others $2,220,262.11  $                       -   1

Rock Creek Park Rock Creek Picnic Grove #1 DC All Others $879,041.94  $                       -   1

Rock Creek Park Rock Creek Picnic Grove #6 DC All Others $1,441,370.24  $                       -   1

Rock Creek Park Rock Creek Picnic Grove #10 DC All Others $746,539.29  $                       -   1

Rock Creek Park Rock Creek Picnic Grove #13 DC All Others $982,127.26  $                       -   1

Rock Creek Park Rock Creek Picnic Grove #24 DC All Others $293,832.55  $            15,750.00 1

Rock Creek Park Devils Chair Trail Bridge #3450-002T DC All Others $368,611.89  $                       -   1

Rock Creek Park Shoreham Hill Trail Bridge #3450-005T DC All Others $622,544.52  $                       -   1

Rock Creek Park ROCR - South Waterside Drive - RT509 DC Paved Roads $3,533,767.57  $       1,639,483.51 1

Rock Creek Park 24th & Massachusetts Avenue DC All Others $24,905.49  $                       -   1

Rock Creek Park Connecticut Ave & Columbia Rd DC All Others $105,070.03  $                       -   1

Rock Creek Park 16th & Lamont Sts DC All Others $22,497.29  $                       -   1

Rock Creek Park 16th & Mt. Pleasant Sts DC All Others $62,424.40  $                       -   1

Rock Creek Park 16th & Harvard Sts DC All Others $65,141.91  $                       -   1

Rock Creek Park 16th & Park Rd DC All Others $53,024.59  $                       -   1

Rock Creek Park Grant Circle DC All Others $577,246.07  $          289,210.02 1

Rock Creek Park Chevy Chase Circle DC All Others $2,515,966.02  $          212,869.00 1

Rock Creek Park Fort Stevens Park DC All Others $11,884,467.66  $                       -   1

Rock Creek Park Sherman Circle DC All Others $436,565.11  $                       -   1

Rock Creek Park Fort Reno Park DC All Others $6,884,841.32  $                       -   1

Rock Creek Park Battery Kemble Park DC All Others $1,706,687.57  $                       -   1

Rock Creek Park Ward Circle DC All Others $100,891.33  $                       -   1

Rock Creek Park Bryce Park DC All Others $867,002.26  $                       -   1

Rock Creek Park Francis Scott Key Park DC All Others $3,132,643.57  $          591,947.38 1

Rock Creek Park Boulder Road Bridge #3450-008P DC Paved Roads $2,038,602.67  $            22,882.50 1

Rock Creek Park West Glover Trail DC Trails $178,144.95  $                       -   1

Rock Creek Park L St Road Bridge #3450-001P DC Paved Roads $6,795,792.31  $              7,627.50 1

Rock Creek Park Shoreham Hill Road Bridge #3450-004P DC Paved Roads $6,996,668.90  $          308,151.00 1

Rock Creek Park P St Road Bridge #3450-006P DC Paved Roads $6,972,878.21  $          540,000.00 1

Rock Creek Park Zoo Tunnel Road Bridge #3450-018P DC Paved Roads $5,898,979.08  $          774,954.00 1

Rock Creek Park South Waterside Drive Road Bridge #3450-034P DC Paved Roads $1,119,301.03  $            10,678.50 1

Rock Creek Park Zoo Road Tunnel DC Paved Roads $10,030,176.89  $            45,765.00 1

Rock Creek Park BIKE TRAIL #4 - Glover Rd South to Klingle Rd Bridge North DC Trails $599,675.17  $            20,000.00 1

Rock Creek Park BIKE TRAIL #5 - Klingle Rd. Bridge South DC Trails $556,154.16  $                       -   1

Rock Creek Park BIKE TRAIL #6 - Rock Creek Pkwy to Va. Ave DC Trails $4,223,193.69  $                       -   1
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Rock Creek Park ROCR - Ramps for Military Road - RT511 DC Paved Roads $1,209,743.44  $          112,739.34 1

Rock Creek Park ROCR - Rock Creek Parkway Southbound - RT002 DC Paved Roads $19,993,684.92  $          505,488.42 1

Rock Creek Park ROCR - Horse Stable Road  - RT500 DC Paved Roads $1,673,889.90  $            80,528.09 1

Rock Creek Park ROCR - South Waterside Drive Route 2 - RT510 DC Paved Roads $623,541.06  $                       -   1

Rock Creek Park ROCR - P Street Ramp Northbound - RT506 DC Paved Roads $743,951.07  $            38,954.25 1

Rock Creek Park ROCR - P Street Ramp Southbound - RT507 DC Paved Roads $836,944.95  $            83,404.80 1

Rock Creek Park ROCR - Carter Barron/Tennis Stadium - RT902 DC Paved Roads $7,402,455.32  $            66,990.29 1

Rock Creek Park ROCR - Picnic Grove #1 Parking - RT918 DC Paved Roads $171,928.22  $            21,686.79 1

Rock Creek Park ROCR - Bike Route/Grove #2 Parking - RT921 DC Paved Roads $478,132.37  $            60,653.18 1

Rock Creek Park ROCR - Nature Center Parking - RT924 DC Paved Roads $1,932,817.01  $          252,620.52 1

Rock Creek Park ROCR - Maintenance Yard Parking - RT926 DC Paved Roads $1,022,113.25  $          326,522.02 1

Rock Creek Park NPS Radio System DC All Others $618,620.22  $                       -   1

Mather Training Center B81-Bomb Shelter WV Buildings $4,091,752.62  $                       -   1

Mather Training Center B61 Cook Hall WV Buildings $4,287,627.54  $            83,298.69 1

National Park Service Liaison to the White House Pennsylvannia Avenue - RT 407 DC Paved Roads $3,044,932.46  $          947,491.41 1

National Park Service Liaison to the White House PRPA - Madison Place - RT DC Paved Roads $974,378.39  $          188,066.39 1

National Park Service Liaison to the White House PRPA - Jackson Place - RT DC Paved Roads $974,378.39  $          187,922.58 1

National Park Service Liaison to the White House E Street - RT 402 DC Paved Roads $3,653,918.96  $          347,687.06 1

National Park Service Liaison to the White House State Place - RT 406 DC Paved Roads $730,783.79  $            42,845.77 1

National Park Service Liaison to the White House Hamilton Street - RT 405 DC Paved Roads $608,986.49  $          351,425.40 1

National Park Service Liaison to the White House Lower West Executive Drive - RT 404 DC Paved Roads $852,581.09  $          114,031.95 1

National Park Service Liaison to the White House PRPA - Lower East Executive Drive - RT 403 DC Paved Roads $730,783.79  $            86,746.25 1

National Park Service Liaison to the White House Northeast Dog Leg - RT 401 DC Paved Roads $730,783.79  $            73,959.90 1

National Park Service Liaison to the White House The Ellipse - RT 400 DC Paved Roads $7,307,837.91  $       1,592,571.86 1

National Park Service Liaison to the White House 212 DC All Others $7,339,405.25  $       1,337,305.00 1

National Park Service Liaison to the White House 213 DC Buildings $324,612.16  $                673.00 1

National Park Service Liaison to the White House 216 DC Buildings $56,146,148.28  $              5,000.00 1

National Park Service Liaison to the White House 217 DC Buildings $7,529,032.99  $              2,500.00 1

National Park Service Liaison to the White House 218 DC Buildings $115,634,036.69  $     12,879,979.00 1

National Park Service Liaison to the White House 219 DC Buildings $7,559,386.16  $              2,500.00 1

National Park Service Liaison to the White House 220 DC Buildings $34,845,445.82  $                       -   1

National Park Service Liaison to the White House 221 DC Paved Roads $2,056,563.85  $          208,119.83 1

National Park Service Liaison to the White House 222 DC Paved Roads $5,237,283.84  $       2,387,709.50 1

National Park Service Liaison to the White House 223 DC Paved Roads $131,626.01  $                       -   1

National Park Service Liaison to the White House 224 DC Paved Roads $564,111.47  $                       -   1

National Park Service Liaison to the White House 225 DC Paved Roads $564,111.47  $                       -   1

Wolf Trap NP Main Gate VA Buildings $4,515,849.23  $            33,451.22 1

Wolf Trap NP Filene Center Ramp A (Pedestrian Bridge) VA All Others $292,393.02  $                       -   1

Wolf Trap NP Filene Center Ramp D (Pedestrian Bridge) VA All Others $292,189.81  $                       -   1

Wolf Trap NP Filene Center VA Buildings $152,804,319.65  $     13,670,598.67 1

Wolf Trap NP Plaza and Walkways - Theater Complex VA Trails $857,659.47  $          327,666.07 1

Acadia NP ACAD - Schoodic IT system ME All Others $843,253.96  $            27,440.00 1

Acadia NP ACAD IT System ME All Others $1,640,640.01  $                       -   1

Acadia NP ACAD McFarland Hill Fuel System ME All Others $242,281.00  $                       -   1

Acadia NP MDI-East-Visitor Center Accessible Parking, RT 0901 ME Paved Roads $272,434.63  $            46,431.63 1

Acadia NP MDI East (P) Old farm Rd Rte 416 ME Paved Roads $153,244.48  $            98,651.86 1

Acadia NP BLD 349  SWCG Restroom D-2 ME Buildings $349,696.59  $                       -   1

Acadia NP B-350 SWCG Restroom  C-2 ME Buildings $349,696.59  $                       -   1

Acadia NP
Bear Brook Picnic Area Wastewater ME

Waste Water

Systems
$132,542.99  $                666.33 1

Acadia NP
Fabbri Memorial Waste Water System ME

Waste Water

Systems
$286,223.58  $              4,120.26 1

Acadia NP Jordan Pond Dormitory Water System, PWSID# 98578, PNC ME Water Systems $696,318.52  $                636.33 1

Acadia NP Nature Center Interpretive Media ME All Others $277,752.02  $          120,754.11 1

Acadia NP Visitor Center Interpretive Media ME All Others $1,100,266.90  $                       -   1

Acadia NP Acadia Park Radio System ME All Others $2,766,640.64  $            32,665.62 1

Acadia NP Blackwoods Campground ME Campgrounds $7,678,540.80  $            73,264.60 1

Acadia NP B-314 Blackwoods Restroom B1 ME Buildings $298,347.78  $                       -   1

Acadia NP B-315 Blackwoods Restroom B2 ME Buildings $298,347.78  $                       -   1

Acadia NP B-316 Blackwoods Restroom B3 ME Buildings $298,347.78  $                       -   1

Acadia NP B-96 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-97 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-98 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-99 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-100 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-101 Blackwoods Campground Restroom A Loop ME Buildings $155,920.45  $                       -   1

Acadia NP B-120 Blackwoods Campground Restroom B-4 ME Buildings $143,926.57  $                       -   1

Acadia NP B-118 Blackwoods Campground Restroom B-5 ME Buildings $143,926.57  $                       -   1

Acadia NP B-283 Cadillac Mtn Radio Bldg ME Buildings $95,943.37  $            86,700.00 1

Acadia NP B-117 Sand Beach Restroom ME Buildings $163,416.62  $                       -   1

Acadia NP B-95 Sieur De Monts Restroom ME Buildings $155,920.45  $                       -   1

Acadia NP B-312 Seawall Restroom D-1 ME Buildings $298,347.78  $                       -   1

Acadia NP B-313 Seawall Restroom D3 ME Buildings $298,347.78  $                       -   1

Acadia NP B-102 Seawall Campground Restroom A-1 ME Buildings $155,920.45  $                       -   1

Acadia NP B-103 Seawall Campground Restroom A-2 ME Buildings $155,920.45  $                       -   1

Acadia NP B-104 Seawall Campground Restroom B-1 ME Buildings $155,920.45  $                       -   1

Acadia NP B-105 Seawall Campground Restroom C-1 ME Buildings $155,920.45  $                       -   1

Acadia NP Seawall Campground ME Campgrounds $3,109,809.02  $            60,578.38 1

Acadia NP MDI-East,(P) Park Loop Road, Rt 300 ME Paved Roads $22,663,155.58  $       6,753,705.10 1

Acadia NP MDI-East, (P) Paradise Hill Road, Rt 010 ME Paved Roads $5,199,139.98  $       2,428,763.68 1

Acadia NP MDI-East, (P) Visitor Center Access, Rt 011 ME Paved Roads $612,977.91  $          328,292.20 1

Acadia NP MDI-East,(P)  Jordan Pond Road, Rt 012 ME Paved Roads $8,751,962.41  $       1,121,175.19 1

Acadia NP MDI-East,(P)  Cadillac Mt. Road, Rt 013 ME Paved Roads $5,693,484.43  $       2,070,339.20 1

Acadia NP MDI-East,(P) Stanley Brook Road, Rt 014 ME Paved Roads $2,094,341.20  $          541,735.56 1

Acadia NP MDI - Duck Brook Bridge (Vehicular), #1700-001P ME Paved Roads $8,265,967.91  $       1,088,904.60 1

Acadia NP MDI - Fish House Bridge, #1700-002P ME Paved Roads $1,360,858.19  $          319,950.00 1

Acadia NP MDI - Day Mountain Bridge (Vehicular), #1700-003P ME Paved Roads $1,333,152.09  $          334,104.75 1

Acadia NP MDI - Wildwood Entrance Bridge, #1700-004P ME Paved Roads $1,059,350.69  $            17,246.20 1

Acadia NP MDI - Sieur De Monts Bridge, #1700-006P ME Paved Roads $1,765,584.48  $          587,250.00 1

Acadia NP MDI - Little Hunters Brook Bridge, #1700-008P ME Paved Roads $965,469.01  $            13,122.00 1

Acadia NP MDI - Paradise Hill Bridge, #1700-010P ME Paved Roads $1,439,630.42  $          398,250.00 1

Acadia NP MDI - Kebo Brook Bridge, #1700-018P ME Paved Roads $2,467,472.21  $          518,400.00 1

Acadia NP MDI - Otter Cove Creek Causeway Bridge, #1700-019P ME Paved Roads $3,365,515.95  $          240,845.06 1

Acadia NP MDI - Maine Route 233 Bridge, #1700-020P ME Paved Roads $1,798,575.33  $          486,000.00 1

Acadia NP MDI - Hunters Brook Bridge, #1700-021P ME Paved Roads $668,401.62  $            23,328.00 1

Acadia NP MDI - Frazer Creek Bridge, #1700-025P ME Paved Roads $1,385,304.74  $            78,504.39 1

Acadia NP OCEAN PATH (3) ME Trails $1,672,973.94  $          287,849.61 1

Acadia NP BEEHIVE TRAIL (7) ME Trails $125,099.44  $            30,347.37 1

Acadia NP PRECIPICE TRAIL (11) ME Trails $475,000.87  $            47,094.82 1

Acadia NP JORDAN POND PATH (39) ME Trails $3,176,924.81  $          109,768.00 1

Acadia NP JORDAN POND NATURE TRAIL (45) ME Trails $275,475.22  $            40,120.00 1

Acadia NP PERPENDICULAR TRAIL (119) ME Trails $2,241,991.05  $            48,780.50 1

Acadia NP BASS HARBOR HEAD LIGHT (129) ME Trails $119,341.64  $              5,600.00 1

Acadia NP
CR-10-14  Around Mountain / Jordan Pond Road,RT 305 (U)(Tumb ME Unpaved Roads $28,950,890.12  $          607,595.50 1

Acadia NP
CR-30-38  Barr Hill / Day Mountain,Rt 310 (U) ME Unpaved Roads $5,514,455.26  $          146,368.36 1

Acadia NP
CR-36-38  Day Mountain - Loop, RT 313 (U) ME Unpaved Roads $9,650,296.71  $            51,377.11 1

Acadia NP
CR-17-36  Day Mountain - Loop, RT 314 (U) ME Unpaved Roads $16,543,365.78  $            90,279.00 1

Acadia NP
CR-38-37  Day Mountain - Loop,(U) ME Unpaved Roads $8,271,682.89  $            45,875.28 1

Acadia NP
CR-36-39  Day Mountain - Summit,(U) ME Unpaved Roads $19,300,593.41  $          108,677.78 1

Acadia NP
CR-8-10  Eagle Lake / Round Mountain Connection(U) ME Unpaved Roads $1,378,613.82  $          119,498.19 1

Acadia NP
CR-6-4  Eagle Lake / Witch Hole Road,(U) ME Unpaved Roads $15,164,751.97  $          215,445.29 1

Acadia NP
CR-6-7  Eagle Lake Road - East(U) ME Unpaved Roads $27,572,276.30  $          452,817.82 1

Acadia NP
CR-6-9-8 Eagle Lake Road - West (U) ME Unpaved Roads $27,296,488.27  $          955,586.03 1

Acadia NP
CR-7-8  Eagle Lake Road - South(U) ME Unpaved Roads $24,815,048.67  $          452,817.15 1

Acadia NP
CR 16-17 Jordan / Bubble Pond Road, (U) ME Unpaved Roads $9,650,296.71  $          288,468.55 1

Acadia NP
CR 23-24 Jordan Pond / Mitchell Hill,(U) ME Unpaved Roads $1,378,613.82  $            16,897.07 1

Acadia NP
CR 14-15 Jordan Pond Road,(U) ME Unpaved Roads $2,757,227.63  $            31,767.97 1

Acadia NP
CR 16-15 Jordan Pond Road, (U) ME Unpaved Roads $1,378,613.82  $            20,819.55 1

Acadia NP
CR 23-25 Jordan Pond Road,(U) ME Unpaved Roads $1,378,613.82  $            20,819.55 1

Acadia NP
CR 25-16 Jordan Pond Road, (U) ME Unpaved Roads $4,135,841.45  $            44,685.78 1

Acadia NP
CR 15-23 Jordan Stream Bridle Path(U) ME Unpaved Roads $8,271,682.89  $          188,423.77 1

Acadia NP
CR - Visitor Center Carriage Road Access to Section 1(U) ME Unpaved Roads $2,757,227.63  $            50,510.90 1

Acadia NP Triad-Day Mountain Bridge, #1700-005S ME Paved Roads $570,962.86  $            34,263.00 1

Acadia NP Jordan Stream West Branch Bridge , #1700-007S ME Paved Roads $1,236,995.65  $            35,633.47 1

Acadia NP Deer Brook Bridge, #1700-009S ME Paved Roads $677,984.44  $            35,798.64 1
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Acadia NP Cliffside Bridge, #1700-011S ME Paved Roads $1,517,316.14  $            86,532.17 1

Acadia NP Eagle Lake Bridge, #1700-012P ME Paved Roads $2,625,842.12  $          126,499.05 1

Acadia NP Bubble Pond Bridge, #1700-013S ME Paved Roads $812,992.38  $            26,111.65 1

Acadia NP Hemlock Bridge, #1700-014S ME Paved Roads $1,466,250.00  $            71,825.76 1

Acadia NP Waterfall Bridge, #1700-015S ME Paved Roads $940,377.45  $            46,528.68 1

Acadia NP Amphitheater Bridge, #1700-016S ME Paved Roads $2,809,180.71  $            82,925.57 1

Acadia NP Duck Brook Bridge, #1700-017S ME Paved Roads $2,200,854.08  $            97,185.37 1

Acadia NP Jordan Pond Dam Bridge, #1700-022S ME Paved Roads $430,827.57  $            11,979.75 1

Acadia NP Chasm Brook Bridge, #1700-024S ME Paved Roads $539,183.30  $            20,614.41 1

Acadia NP Sieur De Mont Water System,  PWSID# 198565, PNC ME Water Systems $150,682.55  $                       -   1

Acadia NP Blackwoods Camp Ground Water System, PWSID# 98577, PC ME Water Systems $6,959,482.42  $          366,957.84 1

Acadia NP Cadillac Mountain Water System, PWSID# 98566, PNC ME Water Systems $2,318,964.82  $            15,317.26 1

Acadia NP Seawall Camp Ground Water System, PWSID# 98588, PC ME Water Systems $5,408,821.02  $                       -   1

Acadia NP
Sieur De Mont Waste Water System ME

Waste Water

Systems
$550,784.01  $            34,259.16 1

Acadia NP
Blackwood Camp Ground Waste Water System ME

Waste Water

Systems
$1,426,657.07  $          367,604.47 1

Acadia NP
Seawall Camp Ground Waste Water System ME

Waste Water

Systems
$1,894,683.92  $            55,305.73 1

Acadia NP
Seawall Picnic Area Waste Water System ME

Waste Water

Systems
$46,664.77  $              9,467.36 1

Acadia NP
Cadillac Mt. Waste Water System ME

Waste Water

Systems
$317,780.68  $              1,776.90 1

Acadia NP
Sand Beach Waste Water System ME

Waste Water

Systems
$553,350.06  $              7,258.82 1

Acadia NP SD - East Schoodic Drive Roads,(P) RT 018ZZ ME Paved Roads $869,364.39  $          344,982.46 1

Acadia NP SD- Schoodic Point Road, (P) RT 017 ME Paved Roads $9,920,981.86  $          105,169.44 1

Acadia NP John G Moore Auditorium, 65 Acadia Dr, SERC, SD ME Buildings $4,195,613.18  $              1,381.56 1

Acadia NP B-1143-SD Schooner Commons ME Buildings $2,362,377.37  $          427,466.15 1

Acadia NP SD-Schoodic Electrical System ME All Others $5,869,329.93  $       1,126,776.44 1

Acadia NP Schoodic Phone System ME All Others $490,917.61  $                       -   1

Acadia NP Schoodic Water System PWSID# 98549, PC ME Water Systems $10,306,571.16  $          397,096.46 1

Acadia NP
Schoodic Waste Water SERC ME

Waste Water

Systems
$1,658,190.04  $          783,982.20 1

Acadia NP Seawall Electrical System ME All Others $1,123,417.93  $                       -   1

Acadia NP Blackwoods Camp Ground Electrical Distribution Sys ME All Others $1,087,764.66  $            10,920.00 1

Acadia NP Cadillac Electrical Power Distribution System ME All Others $1,691,516.31  $                       -   1

Acadia NP McFarland Hill Electrical Distribution System ME All Others $154,033.02  $            10,148.99 1

Acadia NP Sand Beach Water System PWSID# 98577, PC ME Water Systems $884,045.42  $            15,317.26 1

Acadia NP Sand Beach Electrical Power Distribution System ME All Others $431,421.70  $            10,920.00 1

Acadia NP Sieur De Monts Electrical Power Distribution System ME All Others $263,434.52  $            13,126.66 1

Acadia NP Wildwood Stables Electrical Distribution System ME All Others $125,999.00  $            27,242.58 1

Acadia NP Echo Lake Power Distribution System ME All Others $190,756.66  $            10,920.00 1

Acadia NP B-351 Seawall Picnic Area Restroom ME Buildings $197,149.41  $                       -   1

Adams NHP Old House MA Buildings $8,055,430.82  $            18,402.68 1

Adams NHP Stone Library MA Buildings $1,352,980.00  $              2,335.31 1

Adams NHP Formal Garden (Old House) MA All Others $685,309.77  $                       -   1

Adams NHP Adams Carriage House MA Buildings $8,393,027.13  $          136,888.68 1

Adams NHP Woodshed MA Buildings $138,699.67  $              9,320.00 1

Adams NHP Dog House MA Buildings $5,352.04  $                       -   1

Adams NHP John Adams Birthplace MA Buildings $2,173,988.18  $            83,533.98 1

Adams NHP John Quincy Adams Birthplace MA Buildings $2,386,023.03  $              9,417.34 1

Adams NHP Adams Grounds (3.9 acres) MA All Others $1,038,762.60  $              2,900.00 1

Adams NHP Orchard MA All Others $438,096.75  $                       -   1

African Burial Grounds NM AFBG Burial Ground NM Cultural Landscape NY All Others $1,505,340.60  $                       -   1

African Burial Grounds NM AFBG Visitor Center NY Buildings $5,326,828.48  $                       -   1

African Burial Grounds NM AFBG - African Burial Ground National Memorial NY All Others $9,678,945.61  $                       -   1

African Burial Grounds NM AFBG VoIP Telephone System NY All Others $46,928.63  $                       -   1

Allegheny Portage Railroad NHS Lemon House Tavern PA Buildings $19,471,554.58  $          369,620.00 1

Allegheny Portage Railroad NHS 6 - 10  Trail PA Trails $598,291.77  $          281,530.00 1

Allegheny Portage Railroad NHS Staple Bend Tunnel PA All Others $55,254,823.35  $          184,560.00 1

Allegheny Portage Railroad NHS Headquarters Building PA Buildings $4,915,709.99  $          458,600.00 1

Allegheny Portage Railroad NHS Maintenance Building PA Buildings $2,708,133.08  $          216,165.70 1

Allegheny Portage Railroad NHS Visitor Center Exhibits PA All Others $3,485,789.06  $                       -   1

Appomattox Court House NHP Village District Maintained Landscape VA All Others $2,981,460.08  $            22,941.00 1

Appomattox Court House NHP
Richmond-Lynchburg Stage Road RT 400 VA Unpaved Roads $293,495.33  $                       -   1

Appomattox Court House NHP
Market Lane VA Unpaved Roads $31,525.70  $                       -   1

Appomattox Court House NHP Appomattox Courthouse VA Buildings $4,015,830.62  $            76,902.50 1

Appomattox Court House NHP Q-4180-16 Peers House VA Housing $620,580.27  $            91,318.50 1

Appomattox Court House NHP Clover Hill Tavern VA Buildings $2,769,736.53  $              5,385.61 1

Appomattox Court House NHP Mclean House VA Buildings $4,929,432.09  $                       -   1

Appomattox Court House NHP Q-4180-61 Moon House VA Housing $561,006.50  $                       -   1

Appomattox Court House NHP Village Visitor Parking, Rt 904 VA Paved Roads $392,617.23  $            75,449.58 1

Appalachian NST
PL/RATC/Va 311 WV Unpaved Roads $512,446.97  $       3,129,300.00 1

Appalachian NST TR/MATC/Katahdin/JoMaryRd WV Trails $2,155,925.40  $       1,200,235.75 1

Appalachian NST TR/MATC/LongFallsDamRd/Maine4 WV Trails $2,204,630.69  $          447,853.81 1

Appalachian NST TR/MATC/Maine4/GraftonNotch WV Trails $2,011,242.03  $          266,351.65 1

Appalachian NST TR/AMC/AmmoPemmi/I93/Rt112 WV Trails $1,190,414.62  $          133,736.07 1

Appalachian NST TR/DOC/AmmoPemmi/Rt112/CTRiver WV Trails $2,268,971.95  $          591,097.67 1

Appalachian NST TR/DOC/Rochester/CTRiver/Rt12 WV Trails $932,279.28  $            67,915.72 1

Appalachian NST TR/GMCRochester/Rt12/Rt4 WV Trails $999,296.36  $          215,169.60 1

Appalachian NST TR/GMC/Manchester/Rt103/MadTomNotch WV Trails $1,156,034.42  $          166,062.56 1

Appalachian NST TR/GMC/Manchester/MadTomNotch/KelleyStandRd WV Trails $969,781.27  $            89,588.66 1

Appalachian NST TR/GMC/Manchester/KellyStrandRd/MALine WV Trails $1,555,866.48  $          190,965.67 1

Appalachian NST TR/AMC/Berkshire/NorthVT/MALine/PttsfldRd WV Trails $1,785,094.88  $          266,527.44 1

Appalachian NST TR/AMC/Berkshire/Central/PttsfldRd/BenedictPond WV Trails $1,355,707.19  $          171,471.13 1

Appalachian NST TR/AMC/Berkshire/Southern/BenedictPond/MA/CTline WV Trails $1,177,197.70  $          117,669.58 1

Appalachian NST TR/AMC/CT/Appalachian Mountain Club (AMC)-CT WV Trails $2,650,478.71  $          344,405.05 1

Appalachian NST TR/NY/NJTC/Dutchess/Putnam WV Trails $2,693,332.34  $          252,105.82 1

Appalachian NST TR/NY/NJTC/Orange/Rockland WV Trails $1,894,154.73  $          241,630.00 1

Appalachian NST TR/NY/NJTC/NY/NJ/Line-Librty Crn Rd WV Trails $835,503.87  $          405,761.21 1

Appalachian NST TR/NY/NJTC/NWR/NY/NJTC/Wallkill WV Trails $119,357.70  $            31,738.00 1

Appalachian NST TR/NYNJTC/Oil City Rd BrinkRd Shelter WV Trails $1,577,597.36  $            13,245.00 1

Appalachian NST TR/NYNJTC/NP/AT/NYNJTC/Delaware Water Gap WV Trails $757,661.89  $            43,988.00 1

Appalachian NST TR/NY/NJTC/Worthington State Forest WV Trails $456,672.92  $            68,337.25 1

Appalachian NST TR/Wilmington/NP/AT/Wilmington/Delaware Water Gap WV Trails $226,755.30  $          101,165.50 1

Appalachian NST TR/Wilmington/TottsGap/FoxGap WV Trails $120,614.52  $              8,329.67 1

Appalachian NST TR/Batona Hiking Club WV Trails $414,913.94  $            11,942.80 1

Appalachian NST TR/Appalachian Mountain Club (AMC) -Delaware WV Trails $661,818.96  $              8,966.27 1

Appalachian NST TR/Philadelphia Trail Club WV Trails $497,539.96  $                       -   1

Appalachian NST TR/Blue Mountain Eagle Hiking Club (BMECC) WV Trails $3,147,897.04  $          247,775.84 1

Appalachian NST TR/Allentown Hiking Club WV Trails $492,755.92  $            44,282.25 1

Appalachian NST TR/Susquehanna Appalachian Trail Club WV Trails $934,590.21  $            57,284.52 1

Appalachian NST TR/York Hiking Club WV Trails $329,855.37  $              1,530.80 1

Appalachian NST TR/Mountain Club of Maryland (MCM) WV Trails $1,344,963.38  $          123,772.59 1

Appalachian NST TR/Cumberland Valley AppalachianTrail Club (CVATC) WV Trails $794,961.17  $            37,458.34 1

Appalachian NST TR/PATC/Pennsylvania WV Trails $1,578,489.30  $          112,690.74 1

Appalachian NST TR/PATC/Maryland WV Trails $1,707,942.13  $          101,366.00 1

Appalachian NST TR/PATC/NP/AT/PATC/HarpersFerry WV Trails $100,221.54  $              5,100.00 1

Appalachian NST TR/PATC/Loudoun Heights/AshbyGap WV Trails $1,315,407.75  $          210,969.90 1

Appalachian NST TR/PATC/AshbyGap/AT/PATC/Shenandoah WV Trails $729,768.52  $            11,905.54 1

Appalachian NST TR/PATC/NP/AT/PATC/Shenandoah/North WV Trails $1,156,723.64  $              4,727.00 1

Appalachian NST TR/PATC/NP/AT/PATC/Shenandoah/Central WV Trails $1,444,860.58  $            39,034.93 1

Appalachian NST TR/PATC/NP/AT/PATC/Shenandoah/South WV Trails $1,870,802.14  $            25,288.00 1

Appalachian NST TR/ODATC/RockfishGap/AT/BlueRidge parkway9.6 WV Trails $539,177.31  $            16,413.00 1

Appalachian NST TR/ODATC/Pedlar/AT/BLRIParkway9.6/BLRIParkway13.1 WV Trails $162,130.24  $              2,832.90 1

Appalachian NST TR/ODATC/AT/BlueRidgeparkway13.1/ReedsGap WV Trails $18,852.35  $            20,448.96 1

Appalachian NST TR/TATC/Pedlar/VA664-VA56 WV Trails $399,669.89  $            27,055.42 1

Appalachian NST TR/NBATC/Pedlar/RT501 WV Trails $1,733,200.23  $            56,663.13 1

Appalachian NST TR/NBATC/Glenwood/501/VA43 WV Trails $1,277,094.91  $            89,394.86 1

Appalachian NST TR/RATC/Glenwood/BlackhorseGap/VA652 WV Trails $424,279.31  $            60,300.03 1

Appalachian NST TR/RATC/NewCastle/VA624/VA620 WV Trails $291,461.44  $            36,518.61 1

Appalachian NST TR/RATC/NewRiverValley/US460-VA608 WV Trails $1,110,504.97  $          106,173.05 1

Appalachian NST TR/OCVT/NewRiverValley/VA635-US460 WV Trails $815,354.15  $            91,228.07 1

Appalachian NST TR/OCVT/NewRiverValley/VA611-I77 WV Trails $324,665.90  $            21,307.84 1

Appalachian NST TR/PATH/NewRiverValley/VA615-VA623 WV Trails $320,773.81  $              8,422.58 1

Appalachian NST TR/PATH/NewRiverValley/I77-VA615 WV Trails $264,824.89  $              2,764.78 1

Appalachian NST TR/PATH/NewRiverValley/VA623-VA617 WV Trails $1,089,138.97  $            77,295.00 1

Appalachian NST TR/MRATC/MtRogers/VA670-US58 WV Trails $2,066,217.93  $          230,142.06 1

Appalachian NST TR/TEHCC/MTRogers/US58-VA/TENNLine WV Trails $177,090.49  $              1,941.25 1

Appalachian NST TR/TEHCC/Watauga/VA/TNLine-US19E WV Trails $2,623,152.94  $          167,869.98 1

Appalachian NST TR/CMC/Appalachian/US19W-TN32 WV Trails $3,382,477.08  $          472,655.65 1

Appalachian NST TR/SMHC/DavenportGap/TN32-FontanaDam WV Trails $2,554,514.15  $          847,274.69 1

Appalachian NST TR/SMHC/Cheoah/FontanaDam-US74 WV Trails $1,048,920.62  $          302,830.93 1

Appalachian NST TR/NHC/Wayah/US74-DeepGap WV Trails $1,844,530.47  $          144,827.58 1

Appalachian NST TR/NHC/Tusquitee/DeepGap-NC/GALine WV Trails $242,607.49  $            24,849.12 1

Appalachian NST TR/GATC/Chattooga/UnicoiGap-HogpenGap WV Trails $492,502.68  $            20,952.46 1

Appalachian NST TR/GATC/Brasstown/HogpenGap-HightowerGap WV Trails $1,027,514.07  $            40,265.25 1

Appalachian NST OA/MATC WV All Others $98,580.66  $                       -   1

Appalachian NST OA/AMC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/DOC WV All Others $102,688.19  $                       -   1
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Appalachian NST OA/AMC-BERKSHIRE WV All Others $102,688.19  $                       -   1

Appalachian NST OA/WILMINGTON WV All Others $102,688.19  $                       -   1

Appalachian NST OA/BATONA WV All Others $102,688.19  $                       -   1

Appalachian NST OA/AMC-DELAWARE WV All Others $102,688.19  $                       -   1

Appalachian NST OA/PHILADELPHIA-TC WV All Others $250,383.54  $                       -   1

Appalachian NST OA/BMECC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/ALLENTOWN WV All Others $102,688.19  $                       -   1

Appalachian NST OA/SATC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/YHC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/MCM WV All Others $102,688.19  $                       -   1

Appalachian NST OA/ODATC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/TATC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/NBATC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/TEHCC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/SMHC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/NATC WV All Others $102,688.19  $                       -   1

Appalachian NST OA/GATC WV All Others $102,688.19  $                       -   1

Appalachian NST TR/PATH/MRNRA/VA617/VA670 WV Trails $764,635.24  $            80,264.48 1

Appalachian NST Shelter: SH/AMC/Guyot WV Buildings $52,081.70  $            45,640.00 1

Appalachian NST Comfort Station: PR/MATC/Nahmakanta Stream WV Buildings $3,558.66  $                       -   1

Appalachian NST Comfort Station: PR/MATC/East Branch WV Buildings $3,558.66  $            10,300.00 1

Appalachian NST Comfort Station: PR/MATC/Leeman Brook WV Buildings $3,558.66  $            10,300.00 1

Appalachian NST Comfort Station: PR/MATC/Pierce Pond WV Buildings $3,558.66  $              5,500.00 1

Appalachian NST Comfort Station: PR/GMC/Stratton Pond WV Buildings $3,930.96  $                       -   1

Appalachian NST Comfort Station: PR/AMC-CT/Sages Ravine Brook WV Buildings $4,196.54  $            10,300.00 1

Appalachian NST ECBS/GMC WV All Others $138,595.96  $            14,411.00 1

Assateague Island NS ASIS MD Fire Pump and Generator Building MD Buildings $986,332.18  $                       -   1

Assateague Island NS ASIS VA Maddox Road RT 0012 VA Paved Roads $844,127.59  $          250,887.42 1

Assateague Island NS
ASIS VA Toms Cove Parking Area 2 RT 0932 VA Unpaved Roads $501,755.85  $                       -   1

Assateague Island NS
ASIS VA Toms Cove Parking Area 3 RT 0933 VA Unpaved Roads $672,224.91  $                       -   1

Assateague Island NS
ASIS VA Toms Cove Parking Area 4 RT 0934 VA Unpaved Roads $562,525.15  $                       -   1

Assateague Island NS ASIS MD Entrance Station Road Spur RT 0935 MD Paved Roads $372,846.13  $                       -   1

Assateague Island NS ASIS MD Marsh View Lane MD Paved Roads $609,005.58  $            14,416.76 1

Assateague Island NS
ASIS MD Ranger Station Septic System MD

Waste Water

Systems
$13,732.59  $                       -   1

Assateague Island NS ASIS MD Day Use Bathhouse #1 MD Buildings $87,478.00  $                       -   1

Assateague Island NS ASIS MD Day Use Bathhouse #2 MD Buildings $166,257.67  $                       -   1

Assateague Island NS ASIS MD Day Use Bathhouse #3 MD Buildings $199,822.38  $                       -   1

Assateague Island NS ASIS MD Group Camping South Restroom/Shower Complex MD Buildings $217,389.09  $                       -   1

Assateague Island NS ASIS MD Bayside Campground Restroom/Shower Loop A MD Buildings $60,453.55  $                       -   1

Assateague Island NS ASIS MD Bayside Campground Restroom/Shower Loop B MD Buildings $60,453.55  $                       -   1

Assateague Island NS ASIS MD Bayside Campground Restroom/Shower Loop C MD Buildings $60,453.55  $                       -   1

Assateague Island NS ASIS MD Bayside Picnic Restroom Complex MD Buildings $149,962.29  $                       -   1

Assateague Island NS ASIS MD Group Camping North Restroom/Shower Complex MD Buildings $60,453.55  $                       -   1

Assateague Island NS ASIS MD Visitor Contact Station MD Buildings $871,495.50  $          269,600.00 1

Assateague Island NS ASIS MD Sewage Treatment Plant MD Buildings $2,245,056.81  $              8,740.07 1

Assateague Island NS ASIS MD Develloped Zone Pump House MD Buildings $179,404.45  $                       -   1

Assateague Island NS ASIS MD Entrance Station #1 MD Buildings $233,001.27  $                       -   1

Assateague Island NS ASIS MD Bayberry Drive Rt 0010 MD Paved Roads $7,201,071.54  $       3,502,455.90 1

Assateague Island NS ASIS MD North Ocean Beach Parking Area RT 0911 MD Paved Roads $2,179,032.70  $          510,579.71 1

Assateague Island NS ASIS MD Bayside Drive FED RT 0202 MD Paved Roads $1,028,724.51  $          370,026.87 1

Assateague Island NS ASIS VA Lifeguard Office VA Buildings $58,714.23  $                       -   1

Assateague Island NS ASIS VA Beach Front VA All Others $889,644.27  $                       -   1

Assateague Island NS ASIS VA Sheepshead Creek Bridge #4190-002P VA Paved Roads $3,248,941.62  $            74,182.50 1

Assateague Island NS ASIS VA Assateague Channel Bridge #4190-001P VA Paved Roads $29,448,047.33  $          136,829.25 1

Assateague Island NS ASIS VA Rt. 11 Park Entrance Access Road RT 0011 VA Paved Roads $384,057.15  $          110,871.84 1

Assateague Island NS ASIS VA Mobile Bathhouses VA Buildings $1,149,161.68  $            29,780.00 1

Assateague Island NS ASIS MD South Ocean Beach Restroom MD Buildings $149,129.16  $            36,151.20 1

Assateague Island NS
ASIS VA Beach Road Toms Cove  RT 0210 VA Unpaved Roads $1,796,838.80  $                       -   1

Assateague Island NS
ASIS MD Headquarters and Housing Wastewater System MD

Waste Water

Systems
$1,970,303.35  $                       -   1

Assateague Island NS ASIS MD HQ Water System MD Water Systems $3,633,972.70  $                       -   1

Assateague Island NS ASIS MD Fuel Dispensing Area MD All Others $154,297.09  $            20,500.00 1

Assateague Island NS ASIS VA Fuel Dispensing Area VA All Others $126,866.67  $                       -   1

Assateague Island NS ASIS MD Headquarters Telephone System MD All Others $714,621.40  $                       -   1

Assateague Island NS ASIS MD Computer System MD All Others $380,398.73  $                       -   1

Assateague Island NS ASIS MD Radio System MD All Others $680,855.06  $                       -   1

Assateague Island NS ASIS MD Entrance Station #2 MD Buildings $136,860.39  $                       -   1

Assateague Island NS ASIS VA Handicap WheelChair Storage Building VA Buildings $166,300.54  $                       -   1

Assateague Island NS ASIS MD Developed Zone Water System MD Water Systems $1,598,092.57  $          291,248.24 1

Assateague Island NS ASIS VA Maintenance Water System VA Water Systems $96,740.19  $                       -   1

Assateague Island NS ASIS MD Radio Repeater Station MD Buildings $59,179.94  $          140,400.00 1

Assateague Island NS
ASIS MD Bayside Campground Sewage Dump Station MD

Waste Water

Systems
$28,727.23  $                       -   1

Assateague Island NS
ASIS MD Oceanside Campground Sewage Dump Station MD

Waste Water

Systems
$44,275.32  $                       -   1

Assateague Island NS ASIS VA Public Beach Water System VA Water Systems $766,128.54  $          140,000.00 1

Assateague Island NS ASIS MD Developed Zone Telephone System MD All Others $98,633.22  $                       -   1

Assateague Island NS ASIS VA Toms Cove Telephone System VA All Others $98,633.22  $                       -   1

Assateague Island NS ASIS MD Barrier Island Visitor Center (New VC) MD Buildings $5,923,014.16  $          289,435.52 1

Boston African American NHS Shaw Memorial Plaza MA All Others $2,414,061.24  $       1,413,691.05 1

Boston African American NHS BOAF Sidewalk MA Trails $40,819.94  $       1,157,066.00 1

Boston Harbor Islands NRA George Is; Marina MA All Others $6,349,519.29  $          559,736.52 1

Boston Harbor Islands NRA E. Head: Bldg 33: Firehouse MA Buildings $369,557.15  $          161,615.70 1

Boston Harbor Islands NRA Ft. Warren: Administration/Mine Storage Building MA Buildings $10,226,292.03  $                       -   1

Boston Harbor Islands NRA Boston Light: Tower and Museum MA Buildings $1,604,272.49  $                       -   1

Boston Harbor Islands NRA Boston Light: Principal Keepers House MA Buildings $1,604,012.84  $            13,231.89 1

Boston Harbor Islands NRA Boston Light: Fog Signal/Generator Building MA Buildings $627,292.47  $            13,316.73 1

Boston Harbor Islands NRA Spectacle Is Visitors Center MA Buildings $3,675,925.02  $                       -   1

Boston Harbor Islands NRA Bumpkin Is: Trails MA Trails $134,454.47  $            37,290.50 1

Boston Harbor Islands NRA Historic Sewage Settling Tank, Moon Is MA All Others $307,826.83  $                       -   1

Boston Harbor Islands NRA E. Head: Roads MA Paved Roads $8,772,013.08  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Front I MA All Others $108,885.52  $          140,000.00 1

Boston Harbor Islands NRA Boston Light: Rain Shed  for Cistern MA Buildings $1,567,925.43  $            25,224.74 1

Boston Harbor Islands NRA Lovells Is: Oil House MA Buildings $99,833.01  $              4,340.78 1

Boston Harbor Islands NRA Ft. Warren: Front II MA All Others $126,796.17  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Front III MA All Others $130,586.05  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Front IV MA All Others $109,248.80  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Front V MA All Others $94,699.97  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Bastion A MA All Others $108,217.88  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Bastion B MA All Others $121,820.22  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Bastion C MA All Others $146,132.42  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Bastion D MA All Others $91,687.71  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Bastion E MA All Others $108,402.47  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Battery Bartlett MA All Others $103,554.16  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Battery Lowell MA All Others $137,533.52  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Battery Stevenson MA All Others $111,338.15  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Guard House MA All Others $365,782.81  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Demi-lune MA All Others $192,517.27  $          362,261.00 1

Boston Harbor Islands NRA Ft. Warren: Ravelin MA All Others $1,078,096.70  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Interior Parade Ground MA All Others $93,228.51  $                       -   1

Boston Harbor Islands NRA Ft. Warren: Protected Switchboard Room MA Buildings $98,165.84  $                       -   1

Boston Harbor Islands NRA Little Brewster Is: Grounds MA All Others $245,393.37  $                       -   1

Boston Harbor Islands NRA Thompson Island - Trails MA Trails $58,448.21  $                       -   1

Boston Harbor Islands NRA Peddocks Is - Trails MA Trails $65,541.00  $            68,840.00 1

Boston NHP Old North Church MA Buildings $7,028,725.09  $       4,176,100.70 1

Boston NHP
CNY, Waste Water Drainage System MA

Waste Water

Systems
$2,497,185.24  $       1,252,228.00 1

Boston NHP Bldg #109 Interpretation & Protection MA Buildings $3,399,791.61  $          612,078.37 1

Boston NHP Bldg #4&5 Visitors Center & Navy Barracks, Office MA Buildings $40,264,266.23  $       1,347,544.38 1

Boston NHP Bldg #267 Gatehouse #1 MA Buildings $129,133.76  $          140,919.44 1

Boston NHP Bldg #265 Row Houses MA Housing $11,317,827.92  $       1,301,053.79 1

Boston NHP Bldg I,  Marine Barracks/Administrative Office MA Housing $18,805,505.58  $       7,429,361.65 1

Boston NHP Dry Dock 1 MA All Others $35,020,763.42  $       3,474,808.00 1

Boston NHP CNY, Navy Yard Grounds MA All Others $4,590,327.67  $       2,496,825.71 1

Boston NHP Bldg 15th State Street MA Buildings $19,979,102.74  $     11,681,246.22 1

Boston NHP Old State House MA Buildings $7,739,271.72  $       1,750,000.00 1

Boston NHP Old South Meeting House MA Buildings $13,550,036.08  $       1,041,872.79 1

Boston NHP Bunker Hill Monument MA All Others $128,242,129.37  $            35,823.50 1

Boston NHP Bunker Hill Grounds MA All Others $5,448,599.74  $       1,265,973.44 1

Boston NHP Dorchester Heights Monument MA Buildings $2,709,380.90  $          363,508.96 1

Boston NHP Dorchester Heights Grounds MA All Others $1,886,041.58  $       2,181,187.94 1

Booker T Washington NM Kitchen Cabin VA Buildings $89,974.04  $                       -   1

Booker T Washington NM Tobacco Barn VA Buildings $158,361.38  $            18,790.00 1

Booker T Washington NM Visitor Center VA Buildings $2,312,750.40  $            48,200.50 1

Booker T Washington NM Historic Core Landscape VA All Others $1,946,311.60  $            10,115.79 1

Castle Clinton NM Castle Clinton NY All Others $5,274,525.70  $       4,277,813.73 1

Castle Clinton NM Castle Clinton Grounds NY All Others $17,456,894.39  $          423,898.52 1

Cape Cod NS Hatches Harbor Dike MA All Others $1,802,745.41  $                       -   1
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Cape Cod NS
U-E-15S-SPVC Complex Sewer/Septic System MA

Waste Water

Systems
$1,005,916.67  $                       -   1

Cape Cod NS
U-P-16S-PLVC Complex Sewer/Septic System MA

Waste Water

Systems
$254,687.60  $                       -   1

Cape Cod NS Province Lands Visitor Center  Interpretive media MA All Others $296,495.83  $          203,800.00 1

Cape Cod NS R-E-1730-001P-Cst Grd Bch Accss Rd Brdg, 1730-001P MA Paved Roads $3,113,725.08  $          535,815.00 1

Cape Cod NS BU-E-152-Salt Pond Visitor Center MA Buildings $8,769,996.65  $          255,487.82 1

Cape Cod NS BU-W-200-Headquarters MA Buildings $4,130,724.77  $            23,393.91 1

Cape Cod NS BU-T-355-Highland Light MA Buildings $1,937,867.90  $       1,081,123.09 1

Cape Cod NS Highland Light Keepers Quarters MA Buildings $706,782.81  $            61,481.50 1

Cape Cod NS BU-P-209-Province Lands Visitor Center MA Buildings $2,408,951.40  $          207,043.14 1

Cape Cod NS BU-E-418 SPVC Restroom MA Buildings $635,800.61  $                       -   1

Cedar Creek and Belle Grove NHP Valley Pike Property Admin Bldg VA Buildings $1,305,849.96  $                       -   1

Cedar Creek and Belle Grove NHP Leased Space - Visitor Contact Station VA Buildings $463,304.38  $                       -   1

Colonial NHP Moore House 41Y200A1 VA Buildings $1,934,528.87  $            72,129.18 1

Colonial NHP Yorktown Visitor Center 42Y700A3 VA Buildings $9,031,698.81  $       6,915,135.83 1

Colonial NHP Nelson House 41Y226A1 VA Buildings $3,648,004.47  $          527,033.27 1

Colonial NHP Colonial Parkway Area Grounds VA All Others $2,958,697.74  $          304,539.96 1

Colonial NHP Jamestown Visitor Center 42J590A5 VA Buildings $8,259,822.87  $          199,154.00 1

Delaware Water Gap NRA Childs Park Trail Bridge #2 (New) PA All Others $225,390.77  $                       -   1

Delaware Water Gap NRA McDade Trail - Raymondskill Creek Bridge PA All Others $132,275.66  $                       -   1

Delaware Water Gap NRA McDade Trail - McCarty Drainage Bridge PA All Others $57,870.60  $                       -   1

Delaware Water Gap NRA McDade Trail - Dingmans Campground Bridge PA All Others $50,310.44  $                       -   1

Delaware Water Gap NRA McDade Trail - Merchants Creek Bridge PA All Others $82,672.29  $                       -   1

Delaware Water Gap NRA McDade Trail - Hornbecks Creek Bridge PA All Others $92,734.38  $            25,000.00 1

Delaware Water Gap NRA McDade Trail - Spackmans Creek Bridge PA All Others $57,870.60  $                       -   1

Delaware Water Gap NRA McDade Trail - Alecias Creek Bridge PA All Others $57,870.60  $                       -   1

Delaware Water Gap NRA McDade Trail - Mill Creek Bridge PA All Others $82,672.29  $                       -   1

Delaware Water Gap NRA McDade Trail - Broadhead-Heller Creek Bridge PA All Others $117,612.21  $                       -   1

Delaware Water Gap NRA McDade Trail - Randall Creek Bridge PA All Others $74,405.06  $                       -   1

Delaware Water Gap NRA McDade Trail - Turn Farm Bridge PA All Others $74,405.06  $                       -   1

Delaware Water Gap NRA McDade Trail - Cold Spring Bridge PA All Others $49,603.37  $                       -   1

Delaware Water Gap NRA McDade Trail - Schoonover Bridge PA All Others $66,137.83  $                       -   1

Delaware Water Gap NRA Valley (209) Radio Repeater Building NJ Buildings $24,103.04  $                744.46 1

Delaware Water Gap NRA Communication Center PA Buildings $404,024.12  $            49,774.63 1

Delaware Water Gap NRA Mt. Minsi Repeater Building PA Buildings $21,822.58  $              5,514.71 1

Delaware Water Gap NRA River Road RT 105 PA Paved Roads $9,503,868.59  $       3,182,157.33 1

Delaware Water Gap NRA US Route 209 RT 14 PA Paved Roads $33,965,438.67  $     16,459,573.26 1

Delaware Water Gap NRA Childs Park Trail PA Trails $285,517.60  $            69,738.08 1

Delaware Water Gap NRA Dingmans Falls Trails PA Trails $541,500.38  $            13,603.98 1

Delaware Water Gap NRA Headquarters Building - DEWA PA Buildings $5,585,598.25  $       3,165,615.62 1

Delaware Water Gap NRA Hidden Lake Dam PA All Others $2,439,776.72  $          105,201.57 1

Delaware Water Gap NRA Peirce, Charles S. House PA Buildings $1,629,966.42  $          208,116.24 1

Delaware Water Gap NRA McDade Recreational Trail PA Trails $4,422,930.06  $       1,970,446.55 1

Delaware Water Gap NRA Dingmans Falls Trail Bridge #1 RT 044T PA All Others $115,741.20  $                       -   1

Delaware Water Gap NRA Dingmans Falls Trail Bridge #2 RT 045T PA All Others $132,275.66  $                       -   1

Delaware Water Gap NRA Kittatinny Visitor Center Grounds NJ All Others $608,710.99  $            72,496.23 1

Delaware Water Gap NRA McDade Trail - Walters Tract Bridge (#1) PA All Others $66,137.83  $                       -   1

Delaware Water Gap NRA McDade Trail - Pappalardo Tract Bridge (#2) PA All Others $66,137.83  $                       -   1

Delaware Water Gap NRA McDade Trail - Riverview Bridge (#3) PA All Others $41,336.14  $                       -   1

Delaware Water Gap NRA McDade Trail - Denmark Creek Bridge (#6) PA All Others $74,405.06  $                       -   1

Delaware Water Gap NRA McDade Trail - Adams Creek Bridge (#16) PA All Others $157,077.35  $                       -   1

Delaware Water Gap NRA Childs Park Trail Bridge #3 PA All Others $109,087.43  $              1,418.34 1

Delaware Water Gap NRA Childs Park Trail Bridge #4 (Deer Leap Falls) PA All Others $116,067.54  $              1,698.45 1

Delaware Water Gap NRA Childs Park Trail Bridge #5 (Lower Bridge) PA All Others $106,168.62  $          175,280.62 1

Edgar Allan Poe NHS Poe House - BH1801 PA Housing $5,677,784.48  $          951,021.17 1

Edgar Allan Poe NHS The Raven Statue - Edgar Allan Poe N.H.S. PA All Others $456,375.49  $                       -   1

Thomas Edison NHP Glenmont Mansion Bldg 10 NJ Buildings $15,233,538.44  $       3,975,331.00 1

Thomas Edison NHP Chemical  Lab Bldg 2 NJ Buildings $2,574,018.71  $          134,232.19 1

Thomas Edison NHP Main Lab Bldg 5 NJ Buildings $23,331,355.95  $       1,217,763.56 1

Thomas Edison NHP Main Archives Vault Bldg 12 NJ Buildings $2,014,725.51  $          344,106.50 1

Eisenhower NHS Eisenhower Home Farm 1 District PA Buildings $6,069,866.81  $          241,518.28 1

Eisenhower NHS Eisenhower Bank Barn Farm 1 District PA Buildings $1,854,128.72  $       2,062,681.80 1

Eisenhower NHS Eisenhower Drive Farm 1 District  Rt 0200 PA Paved Roads $682,978.48  $          104,506.90 1

Eisenhower NHS Cultural Landscape Farm 1 District PA All Others $2,563,246.22  $          832,447.40 1

Eisenhower NHS Security Office, Secret Service Office Farm 1 Dist PA Buildings $244,597.34  $              2,920.44 1

Eleanor Roosevelt NHS
Factory & Stone Cottage Septic NY

Waste Water

Systems
$362,103.78  $                       -   1

Eleanor Roosevelt NHS Val-Kill Stone Walkways NY Trails $118,790.76  $                       -   1

Eleanor Roosevelt NHS Factory NY Buildings $14,048,857.43  $            79,658.77 1

Eleanor Roosevelt NHS Stone Cottage NY Buildings $5,700,620.88  $            56,996.04 1

Eleanor Roosevelt NHS Playhouse NY Buildings $1,345,372.62  $          120,592.60 1

Eleanor Roosevelt NHS Electrical System, ELRO NY All Others $328,082.35  $                       -   1

Federal Hall NMem Federal Hall NY Buildings $56,036,935.93  $       4,368,835.33 1

Fire Island NS BU-HQ-80A New Patchogue Ferry Terminal NY Buildings $2,916,881.42  $                       -   1

Fire Island NS GR-WF-Historic Grounds Core NY All Others $3,531,723.51  $                       -   1

Fire Island NS MA-OI-Old Inlet Channel 004 NY All Others $3,115,512.82  $                       -   1

Fire Island NS BU-LS-Fresnel Lens Building NY Buildings $729,220.36  $                       -   1

Fire Island NS BU-LS-91     Fire Island Light House NY Buildings $50,399,638.25  $       1,061,961.28 1

Fire Island NS BU-LS-92     Keepers Qtrs NY Buildings $1,796,798.96  $          604,334.40 1

Fire Island NS BU-WF-181 Old Mastic House NY Buildings $5,845,430.37  $       1,715,468.01 1

Fire Island NS MA-WH-BH  Bulkheads NY All Others $13,000,196.16  $       4,817,027.21 1

Flight 93 NMem Flight 93 Entrance Road PA Paved Roads $24,688,641.60  $                       -   1

Flight 93 NMem Arrival Court Visitor Shelter PA Buildings $612,710.23  $                       -   1

Flight 93 NMem Memorial Wall PA All Others $35,226,727.87  $          170,725.68 1

Fort McHenry NM & Historic Shrine FOMC Visitor Education Center MD Buildings $9,314,923.16  $          197,272.77 1

Fort McHenry NM & Historic Shrine FOMC Visitor Education Center Exhibit Systems MD All Others $1,018,325.00  $          302,654.00 1

Fort McHenry NM & Historic Shrine FOMC Fortification Landscape MD All Others $68,493,650.40  $          161,420.46 1

Fort McHenry NM & Historic Shrine FOMC Civil War Powder Magazine MD Buildings $2,560,596.62  $          157,689.93 1

Fort McHenry NM & Historic Shrine FOMC Boundary Wall and Entrance Gates MD All Others $1,341,928.49  $                       -   1

Fort McHenry NM & Historic Shrine FOMC Flagpole MD All Others $171,775.36  $            72,836.30 1

Fort McHenry NM & Historic Shrine FOMC Seawall Trail MD Trails $718,668.83  $                       -   1

Fort Monroe NM Original Fort Headquarters, AKA Quarters 1 VA Buildings $5,800,693.66  $          341,070.72 1

Fort Monroe NM Robert E Lee's Quarters, Building 17 VA Buildings $5,634,959.55  $          396,718.59 1

Fort Monroe NM Fort Monroe Casemate Building #22 VA All Others $169,179,316.49  $       1,001,729.03 1

Fort Necessity NB Visitor Center,New 06 PA Buildings $27,124,134.93  $          407,424.55 1

Fort Necessity NB Great Meadows  Cultural Landscape Area Grounds PA All Others $5,035,748.54  $       1,235,784.54 1

Fort Necessity NB Great Meadows Landscape PA All Others $1,345,504.31  $          539,219.99 1

Fort Necessity NB Fort Stockade PA All Others $157,218.12  $            74,486.20 1

Fort Stanwix NM FORT-Actual Fort Stucture and all buildings within Fort NY All Others $741,343,206.91  $              6,586.77 1

Fort Stanwix NM Glacis Grounds (Great Lawn) NY All Others $1,816,007.68  $                       -   1

Fort Stanwix NM Storehouse, Visitors Restrooms NY Buildings $345,154.57  $            67,009.09 1

Fort Stanwix NM East Barracks NY Buildings $1,642,606.27  $            79,872.51 1

Fort Stanwix NM West Barracks/Visitor center NY Buildings $1,642,606.27  $          104,785.38 1

Fort Stanwix NM South-East Casemate NY Buildings $900,696.96  $              6,449.89 1

Fort Stanwix NM South-West Casemate NY Buildings $843,204.99  $              7,101.76 1

Fort Stanwix NM East Casemate, North Building NY Buildings $784,345.66  $              7,013.44 1

Fort Stanwix NM East Casemate, South Building NY Buildings $962,978.86  $              7,242.65 1

Fort Stanwix NM North Casemate NY Buildings $1,791,809.81  $          461,552.10 1

Fort Stanwix NM Fire Place Ruins, North Casemate NY All Others $9,764.69  $                       -   1

Fort Stanwix NM West Casemate NY Buildings $1,531,047.04  $          383,556.96 1

Fort Stanwix NM Administration Offices (Leased) NY Buildings $988,674.73  $            27,475.98 1

Fort Stanwix NM Computer System NY All Others $209,533.94  $                       -   1

Friendship Hill NHS Gallatin House PA Buildings $20,412,594.53  $          484,204.76 1

Friendship Hill NHS Gallatin House Grounds PA All Others $5,061,601.19  $          186,278.76 1

Frederick Law Olmsted NHS Olmsted house MA Buildings $18,719,095.84  $       1,916,117.40 1

Frederick Law Olmsted NHS Olmsted offices MA Buildings $4,285,219.78  $          234,722.71 1

Frederick Law Olmsted NHS Olmsted Landscape MA All Others $2,464,985.21  $          528,670.96 1

Fredericksburg & Spotsylvania NMP 4370 National Cemetery Grounds VA All Others $3,460,462.39  $          198,260.00 1

Fredericksburg & Spotsylvania NMP National Cemetery  Humphreys Monument VA All Others $2,318,919.32  $                       -   1

Fredericksburg & Spotsylvania NMP National Cemetery  V Corps Butterfield Monument VA All Others $1,418,887.39  $                       -   1

Fredericksburg & Spotsylvania NMP Maryes Heights  National Cemetery  Road RT 0408 VA Paved Roads $318,198.73  $            21,526.33 1

Fredericksburg & Spotsylvania NMP Chatham Manor VA Buildings $4,985,623.47  $          780,279.98 1

Fredericksburg & Spotsylvania NMP Chatham Kitchen Building VA Buildings $476,453.97  $            40,605.32 1

Fredericksburg & Spotsylvania NMP Chatham Laundry VA Buildings $485,196.24  $          101,641.35 1

Fredericksburg & Spotsylvania NMP CBF  Jackson Shrine VA Buildings $655,625.19  $                       -   1

Fredericksburg & Spotsylvania NMP CBF  Old Salem Church VA Buildings $471,562.28  $            32,648.15 1

Fredericksburg & Spotsylvania NMP CBF  CVC Chancellorsville Visitor Center VA Buildings $3,169,528.23  $            73,004.01 1

Fredericksburg & Spotsylvania NMP WBF Ellwood VA Buildings $1,046,167.31  $              5,532.90 1

Fredericksburg & Spotsylvania NMP FBF  FVC Fredericksburg Battlefield Visitor Center VA Buildings $1,327,593.67  $          121,101.93 1

Fredericksburg & Spotsylvania NMP FBF  Kirkland Monument VA All Others $366,004.98  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 CBF  Water Distribution System VA Water Systems $1,046,839.83  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 FRSP Radio System VA All Others $525,553.46  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 Jackson Shrine Water Distribution System VA Water Systems $471,784.90  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 Local Area Network System VA All Others $173,125.50  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 Telephone System VA All Others $125,416.17  $                       -   1

Fredericksburg & Spotsylvania NMP 4370 Computer System VA All Others $307,602.34  $                       -   1

Fredericksburg & Spotsylvania NMP FBF Original Sunken Road Stone Wall VA All Others $4,696,707.46  $                       -   1

First State NM 4501 Thomspson Bridge Road DE Buildings $156,242.31  $                       -   1

First State NM 4501A Thomas Bridge Road -Detached Garage DE Buildings $38,570.45  $                       -   1

First State NM Ramsey House DE Buildings $207,080.65  $                       -   1

First State NM Sheriff House DE Buildings $607,102.41  $                       -   1

Gauley River NRA Gauley Grounds WV All Others $1,051,888.99  $            27,433.51 1

Gauley River NRA Gauley Launch Site WV All Others $21,995.82  $                       -   1
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Gauley River NRA
Gauley Sewage Lift Station System WV

Waste Water

Systems
$77,577.62  $            50,838.27 1

Gateway NRA JABA BU-BP-P-RPYC Rockaway Point Yacht   Club NY Buildings $278,258.23  $            39,207.00 1

Gateway NRA JABA D-WD East Pond Levee NY All Others $805,931.60  $          287,026.56 1

Gateway NRA SAHO  NDS Picnic Shelter @ Guardian Park #2 NJ Buildings $82,814.09  $                       -   1

Gateway NRA SAHO  NDS Picnic Shelter @ Guardian Park #3 NJ Buildings $82,814.09  $                       -   1

Gateway NRA
STIS FW Waste Water System NY

Waste Water

Systems
$259,374.71  $          883,488.57 1

Gateway NRA
STIS MF  Waste Water System NY

Waste Water

Systems
$207,499.77  $                926.34 1

Gateway NRA
STIS UT-STIS GK Waste Water System NY

Waste Water

Systems
$1,383,331.78  $            29,166.44 1

Gateway NRA SAHO  CDB Bldg  628 Campground  ADA Restrooms NJ Buildings $343,574.71  $                       -   1

Gateway NRA JABA GR-WD Wildlife Refuge Maintained Landscapes NY All Others $1,736,310.04  $       1,715,804.05 1

Gateway NRA JABA TR-NSFB  Greenway Bicylce Path East (Flatbush Ave) NY Trails $1,608,387.68  $            95,538.33 1

Gateway NRA JABA TR-WD Greenway Bicyle Path (Crossbay) NY Trails $2,519,807.37  $                       -   1

Gateway NRA JABA TR-BPRP Greenway Bicyle Path (Beach Channel Drive) NY Trails $1,608,387.68  $          233,091.52 1

Gateway NRA JABA TR-NSFB Greenway Bicycle Path West (Flatbush Ave) NY Trails $661,207.68  $            76,390.65 1

Gateway NRA STIS FWG Landscape NY All Others $1,468,983.06  $          101,134.90 1

Gateway NRA JABA BU-NSFB-C Aviator Sports Connector CCGATE015 NY Buildings $10,055,118.12  $            33,753.75 1

Gateway NRA BU-BPSC-P  A- 2   Bar NEC17745300-B001-03 NY Buildings $1,274,982.00  $          207,305.19 1

Gateway NRA BU-BPSC-P  A- 3   Restaurant  NEC17745300-B001-03 NY Buildings $6,652,272.25  $          559,533.91 1

Gateway NRA BU-BPSC-P  BC- 1   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $27,914.87  $          575,310.14 1

Gateway NRA JABA BU-BPSC-P  BC- 2   Bath Cabin Complex NEC17745300-B001- NY Buildings $18,498.61  $            12,539.88 1

Gateway NRA JABA BU-BPSC-P  BC- 3   Bath Cabin Complex NEC17745300-B001- NY Buildings $18,498.61  $              7,885.80 1

Gateway NRA BU-BPSC-P  BC- 4   Bath Cabin Complex  NEC17745300-B001-03 NY Buildings $27,914.87  $            17,047.09 1

Gateway NRA BU-BPSC-P  BC- 5   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $            12,421.05 1

Gateway NRA BU-BPSC-P  BC- 6   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $            10,821.50 1

Gateway NRA BU-BPSC-P  BC- 7   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $27,914.87  $            18,091.52 1

Gateway NRA BU-BPSC-P  BC- 8   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $              9,697.73 1

Gateway NRA BU-BPSC-P  BC- 9   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $            14,165.63 1

Gateway NRA BU-BPSC-P  BC- 10   Bath Cabin Complex NEC17745300-B001-031- NY Buildings $18,498.61  $            12,730.61 1

Gateway NRA BU-BPSC-P  BC- 11   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $            10,714.68 1

Gateway NRA BU-BPSC-P  BC- 12   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $18,498.61  $              8,101.10 1

Gateway NRA BU-BPSC-P  BC- 13   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $106,807.84  $            43,736.54 1

Gateway NRA BU-BPSC-P  BC- 14   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $27,914.87  $            17,581.74 1

Gateway NRA BU-BPSC-P  BC- 15   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $27,914.87  $            12,240.38 1

Gateway NRA BU-BPSC-P  BC- 16   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $27,914.87  $            13,657.18 1

Gateway NRA BU-BPSC-P  BC- 17   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $28,496.43  $            10,519.00 1

Gateway NRA BU-BPSC-P  BC- 18   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $106,807.84  $            42,566.60 1

Gateway NRA BU-BPSC-P  BC- 19  Bath Cabin Complex NEC17745300-B001-03 NY Buildings $17,012.71  $              5,780.47 1

Gateway NRA BU-BPSC-P  C-1  Cabana Complex  NEC17745300-B001-03 NY Buildings $602,145.25  $          128,452.27 1

Gateway NRA BU-BPSC-P  C-2  Cabana Complex   NEC17745300-B001-03 NY Buildings $636,947.01  $          152,058.69 1

Gateway NRA BU-BPSC-P  C-3  Cabana Complex  NEC17745300-B001-03 NY Buildings $262,767.60  $            64,854.87 1

Gateway NRA BU-BPSC-P  C-4  Cabana Complex   NEC17745300-B001-03 NY Buildings $636,947.01  $          149,076.24 1

Gateway NRA BU-BPSC-P  C-5  Cabana Complex   NEC17745300-B001-03 NY Buildings $612,677.32  $            11,892.09 1

Gateway NRA BU-BPSC-P  C-6  Cabana Complex   NEC17745300-B001-03 NY Buildings $612,677.32  $              8,712.21 1

Gateway NRA BU-BPSC-P  C-7  Cabana Complex   NEC17745300-B001-03 NY Buildings $612,677.32  $              9,945.40 1

Gateway NRA BU-BPSC-P  C-8  Cabana Complex   NEC17745300-B001-03 NY Buildings $612,677.32  $            10,128.60 1

Gateway NRA BU-BPSC-P  C-9  Cabana Complex   NEC17745300-B001-03 NY Buildings $636,947.01  $            12,278.25 1

Gateway NRA BU-BPSC-P  C-10  Cabana Complex   NEC17745300-B001-03 NY Buildings $266,657.65  $            54,579.60 1

Gateway NRA BU-BPSC-P  C-11  Cabana Complex   NEC17745300-B001-03 NY Buildings $346,245.07  $            73,431.54 1

Gateway NRA BU-BPSC-P  C-12  Cabana Complex   NEC17745300-B001-03 NY Buildings $196,044.05  $            40,633.37 1

Gateway NRA BU-BPSC-P  C-13  Cabana Complex   NEC17745300-B001-03 NY Buildings $184,835.81  $            45,760.20 1

Gateway NRA BU-BPSC-P  C-14  Cabana Complex   NEC17745300-B001-03 NY Buildings $196,044.05  $            41,548.17 1

Gateway NRA BU-BPSC-P  C-15  Cabana Complex   NEC17745300-B001-03 NY Buildings $346,245.07  $              6,116.27 1

Gateway NRA BU-BPSC-P  C-16  Cabana Complex   NEC17745300-B001-03 NY Buildings $402,133.23  $              6,703.55 1

Gateway NRA BU-BPSC-P  C-17  Cabana Complex   NEC17745300-B001-03 NY Buildings $493,368.54  $              7,146.70 1

Gateway NRA BU-BPSC-P  C-18  Cabana Complex   NEC17745300-B001-03 NY Buildings $402,133.23  $              7,146.70 1

Gateway NRA BU-BPSC-P  C-19  Cabana Complex   NEC17745300-B001-03 NY Buildings $402,133.23  $              6,703.55 1

Gateway NRA BU-BPSC-P  C-20  Cabana Complex   NEC17745300-B001-03 NY Buildings $316,632.82  $              6,703.55 1

Gateway NRA BU-BPSC-P  C-21  Cabana Complex   NEC17745300-B001-03 NY Buildings $316,632.82  $              6,703.55 1

Gateway NRA BU-BPSC-P  C-22  Cabana Complex   NEC17745300-B001-03 NY Buildings $604,905.57  $              7,146.70 1

Gateway NRA BU-BPSC-P  C-23  Cabana Complex   NEC17745300-B001-03 NY Buildings $677,391.84  $              6,703.55 1

Gateway NRA BU-BPSC-P  C-24  Cabana Complex   NEC17745300-B001-03 NY Buildings $976,781.00  $              7,799.37 1

Gateway NRA BU-BPSC-P  RR-1  Restrooms  NEC17745300-B001-03 NY Buildings $646,880.82  $            35,733.72 1

Gateway NRA BU-BPSC-P  RR-2  Restrooms  NEC17745300-B001-03 NY Buildings $341,823.54  $            42,532.39 1

Gateway NRA BU-BPSC-P  RR-3  Restrooms  NEC17745300-B001-03 NY Buildings $401,782.63  $            15,791.63 1

Gateway NRA BU-BPSC-P  RR-4  Restrooms  NEC17745300-B001-03 NY Buildings $344,686.82  $            23,081.37 1

Gateway NRA BU-BPSC-P  RR-5  Restrooms  NEC17745300-B001-03 NY Buildings $251,807.00  $            10,966.63 1

Gateway NRA BU-BPSC-P  RR-6  Restrooms  NEC17745300-B001-03 NY Buildings $233,937.26  $            14,037.39 1

Gateway NRA BU-BPSC-P  RR-7  Restrooms  NEC17745300-B001-03 NY Buildings $244,079.77  $            15,632.14 1

Gateway NRA BU-BPSC-P  RR-8  Restrooms  NEC17745300-B001-03 NY Buildings $233,937.26  $              9,968.67 1

Gateway NRA BU-BPSC-P  RR-9  Restrooms  NEC17745300-B001-03 NY Buildings $449,008.61  $            16,657.62 1

Gateway NRA JABA BU-BPSC-P  G-1   Entrance Bldg  NEC17745300-B001-03 NY Buildings $7,362.71  $              3,357.88 1

Gateway NRA BU-BPSC-P  BC- 20   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $61,823.41  $                       -   1

Gateway NRA BU-BPSC-P  BC- 21   Bath Cabin Complex NEC17745300-B001-03 NY Buildings $65,780.25  $                       -   1

Gateway NRA BU-BPSG-P  SGBC Play Area Shelter   NEC1774-5300-B002-03 NY Buildings $481,614.72  $            70,869.59 1

Gateway NRA BU-BPSG-P  SGBC Cabana A Complex  NEC1774-5300-B002-03 NY Buildings $1,712,144.27  $          920,270.55 1

Gateway NRA BU-BPSG-P  SGBC Cabana B Complex  NEC1774-5300-B002-03 NY Buildings $3,347,328.37  $       1,421,443.14 1

Gateway NRA BU-BPSG-P  SGBC Cabana 3-C Complex  NEC1774-5300-B002-03 NY Buildings $3,042,222.29  $       2,602,137.49 1

Gateway NRA BU-BPSG-P  SGBC Cabana 4-C Complex  NEC1774-5300-B002-03 NY Buildings $1,379,049.42  $       1,224,225.84 1

Gateway NRA JABA BU-BPSG-P  SGBC Cabana 5-D Complex  NEC1774-5300-B002-0 NY Buildings $1,692,416.16  $          691,872.88 1

Gateway NRA BU-BPSG-P  SGBC Cabana 6-D Complex  NEC1774-5300-B002-03 NY Buildings $1,557,053.44  $          702,262.71 1

Gateway NRA BU-BPSG-P  SGBC Cabana 7-D Complex  NEC1774-5300-B002-03 NY Buildings $734,792.57  $          588,593.84 1

Gateway NRA BU-BPSG-P  SGBC Cabana 8-D Complex  NEC1774-5300-B002-03 NY Buildings $995,356.36  $          817,462.94 1

Gateway NRA BU-BPSG-P  SGBC Cabana 9-D Complex  NEC1774-5300-B002-03 NY Buildings $1,373,182.11  $          970,932.84 1

Gateway NRA JABA BU-BPSG-P  SGBC Entrance-1  NEC1774-5300-B002-03 NY Buildings $6,283.07  $                       -   1

Gateway NRA JABA BU-BPSG-P  SGBC Entrance-2  NEC1774-5300-B002-03 NY Buildings $6,283.07  $                       -   1

Gateway NRA JABA BU-WDWR-Bl.100  Wildlife Refuge Visitor Cente NY Buildings $8,709,765.85  $          171,014.71 1

Gateway NRA JABA UT-Radio System NY All Others $848,549.86  $          596,587.79 1

Gateway NRA JABA BU-NSFB-C Co-Gen Building CCGATE015 NY Buildings $2,892,948.90  $            34,837.66 1

Gateway NRA JABA UT-BPFT-Ft.Tilden Water System NY Water Systems $2,772,332.18  $          286,846.57 1

Gateway NRA JABA BU-NSFB-Public Comfort Station- RC Flying Field NY Buildings $64,567.10  $                       -   1

Gateway NRA BU-BPSC-P  C-25 Cabana Complex NY Buildings $275,216.87  $              5,525.01 1

Gateway NRA BU-BPSC-P  C-26 Cabana Complex NY Buildings $221,897.03  $            45,207.08 1

Gateway NRA BU-BPSC-P  C-27 Cabana Complex NY Buildings $282,056.46  $              4,723.20 1

Gateway NRA BU-BPSC-P  C-28 Cabana Complex NY Buildings $282,056.46  $              5,818.61 1

Gateway NRA BU-BPSC-P  C-29 Cabana Complex NY Buildings $212,297.12  $              5,525.04 1

Gateway NRA BU-BPSC-P  C-30 Cabana Complex NY Buildings $204,158.06  $              5,841.32 1

Gateway NRA BU-BPSC-P  C-31 Cabana Complex NY Buildings $237,256.88  $              5,525.04 1

Gateway NRA BU-BPSC-P  C-32 Cabana Complex NY Buildings $207,733.68  $              5,841.32 1

Gateway NRA BU-BPSC-P  C-33 Cabana Complex NY Buildings $274,062.10  $            17,888.34 1

Gateway NRA BU-BPSG-P  Restroom Building NY Buildings $365,392.01  $            24,847.82 1

Gateway NRA SAHO  SDHB438  Fee Building NJ Buildings $1,755,725.52  $          152,158.75 1

Gateway NRA SAHO SDB 601R Lot B  Restrooms with showers NJ Buildings $355,027.20  $            20,138.85 1

Gateway NRA SAHO SDBA Lot B Ocean Beach NJ All Others $125,811.29  $                       -   1

Gateway NRA SAHO SDB  602R Lot C Restrooms with Showers NJ Buildings $373,351.18  $            20,138.85 1

Gateway NRA SAHO SDBA Lot C Ocean Beach NJ All Others $23,910.34  $                       -   1

Gateway NRA SAHO SDB 604 Lot D  Restrooms with Showers Kiosks NJ Buildings $856,646.27  $              1,965.73 1

Gateway NRA SAHO SDZ Shower Kiosk Lot D NJ Buildings $82,541.64  $                       -   1

Gateway NRA SAHO SDBA Lot D Ocean Beach NJ All Others $61,743.15  $                       -   1

Gateway NRA SAHO SDS Boardwalk Lot D Beach Plaza extension NJ Trails $132,712.20  $          121,420.21 1

Gateway NRA SAHO CDHB436 Visitor Center NJ Buildings $3,368,746.91  $          254,757.08 1

Gateway NRA SAHO  CDS Boardwalks VC NJ Trails $148,771.73  $                       -   1

Gateway NRA SAHO CDS  Lot E Ocean Beach NJ All Others $41,262.99  $                       -   1

Gateway NRA SAHO CDT Holly Forest Boardwalk NJ Trails $145,700.31  $              4,001.82 1

Gateway NRA SAHO CDB 607  Lot E Restrooms with showers Kiosks NJ Buildings $1,815,257.76  $                       -   1

Gateway NRA SAHO  CDS  Lot E Boardwalk beach plaza extension NJ Trails $149,301.23  $          132,785.28 1

Gateway NRA SAHO   CDB Lot E shower kiosk NJ Buildings $97,895.94  $                       -   1

Gateway NRA STIS FWB120 Administration/Visitor Center NY Buildings $28,230,261.90  $       3,162,297.72 1

Gateway NRA STIS FWHF137 Fort Tompkins NY All Others $1,809,276,735.65  $       6,885,124.51 1

Gateway NRA STIS FWBP203 Chapel NY Buildings $7,345,694.21  $            78,804.15 1

Gateway NRA STIS FWHB210 Park HQ NY Buildings $44,869,178.26  $     14,120,694.45 1

Gateway NRA STIS MFHB303 Admin-VC bldg 26 NY Buildings $3,130,038.14  $          128,757.96 1

Gateway NRA STIS MFB8 Public restroom #8 NY Buildings $442,170.24  $          108,436.86 1

Gateway NRA STIS GKB102 Ranger/USPP Office NY Buildings $1,142,281.23  $                       -   1

Gateway NRA STIS GKB106 Public restroom (A) Vault type NY Buildings $24,658.30  $          434,392.75 1

Gateway NRA STIS GKB107 Public restroom (B) Vault type NY Buildings $18,368.23  $                       -   1

Gateway NRA SAHO  CDHBW341 Water Plant NJ Buildings $10,635,734.99  $       4,116,368.54 1

Gateway NRA SAHO  CDW Well#5 NJ Water Systems $2,465,830.46  $                       -   1

Gateway NRA SAHO    CDT Camp Site NJ Campgrounds $225,077.23  $          110,216.26 1

Gateway NRA SAHO NDHB326  Restrooms Comfort Station NJ Buildings $995,002.04  $          307,283.08 1

Gateway NRA SAHO   NDHB324  Restrooms ADA Comfort Station NJ Buildings $179,096.64  $                       -   1

Gateway NRA SAHO   NDHBP335 Day Care Center NJ Buildings $346,851.16  $          110,791.17 1

Gateway NRA SAHO   NDS Picnic Shelter @ Guardian Park #1 NJ Buildings $184,482.30  $                       -   1

Gateway NRA SAHO NDHB001 Officer Row House #1  (History House) NJ Buildings $5,981,055.98  $       1,653,353.04 1

Gateway NRA Officer's row house #7 NJ Buildings $2,512,765.46  $          350,026.65 1

Gateway NRA SAHO  NDHBP020 Officer Row House #20 (Audobon) NJ Buildings $700,299.98  $          133,145.54 1

Gateway NRA STIS RD-FW176 Hudson Road RT 445 NY Paved Roads $977,485.19  $          984,812.38 1

Gateway NRA STIS RD-FW Rt. 0440 NY Ave, Battery Rd, McClean Rd NY Paved Roads $1,448,126.21  $          645,612.74 1

Gateway NRA STIS GK Rt30 Buffalo Street NY Paved Roads $3,149,674.50  $       1,556,577.93 1

Gateway NRA STIS RD MFR130 Entrance Road RT 130 NY Paved Roads $615,453.64  $          428,131.66 1

Gateway NRA STIS RD MF131 Visitor Center (Cedar Grove E.) Rt132A NY Paved Roads $362,031.55  $          145,668.38 1
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Gateway NRA SAHO  NDHB022 Barracks #22 New Jersey Science Cons NJ Buildings $5,012,316.66  $          127,798.40 1

Gateway NRA SAHO  NDHB28 Museum #28 NJ Buildings $2,881,542.28  $          539,312.93 1

Gateway NRA SAHO NDHB35 Chapel #35 NJ Buildings $1,110,722.06  $          437,876.92 1

Gateway NRA SAHO  NDHBP67  Theater #67 NJ Buildings $2,084,213.36  $          285,776.27 1

Gateway NRA SAHO  NDHBP 74  Marine Labs NJ Buildings $12,044,276.64  $            15,166.71 1

Gateway NRA SAHO  NDHS Lighthouse NJ Buildings $1,928,875.04  $          800,485.62 1

Gateway NRA SAHO  NDHB 84 Lighthouse Keepers Quarters #84 NJ Buildings $3,362,210.68  $          158,375.27 1

Gateway NRA SAHO  NDHB85 Lighthouse Garage  #85 NJ Buildings $68,636.11  $                       -   1

Gateway NRA SAHO NDHB157 Lot K  Comfort Station NJ Buildings $641,100.14  $            30,101.37 1

Gateway NRA SAHO   NDHBZ 11 lift station #11 Bldg #206 Garden NJ Buildings $56,096.26  $                       -   1

Gateway NRA SAHO  NDHF264 Battery Potter NJ All Others $77,495,673.02  $          334,762.17 1

Gateway NRA SAHO  NDHF349  Mortar Battery NJ All Others $142,247,613.15  $          843,281.83 1

Gateway NRA SAHO  NDHF337 Battery Gunnison NJ All Others $48,434,795.64  $          106,441.61 1

Gateway NRA SAHO  NDHL Officer Row  Historic Walkways NJ Trails $77,891.62  $                       -   1

Gateway NRA SAHO  NDHL Guardian Park Walkways NJ Trails $915.03  $                       -   1

Gateway NRA SAHO  NDHBZ358 Well 5A Pump House NJ Buildings $87,319.10  $            68,580.00 1

Gateway NRA SAHO  NDB 625 North Beach Lot I Restrooms with Sho NJ Buildings $1,657,969.55  $                       -   1

Gateway NRA STIS GKT Promenade NY Trails $1,190,173.82  $                       -   1

Gateway NRA STIS  BA-GK Beach NY All Others $8,363.07  $                       -   1

Gateway NRA STIS FW CG Camp Hudson NY All Others $32,153.89  $            21,271.98 1

Gateway NRA STIS FWS Pavilion NY Buildings $147,339.11  $            36,187.09 1

Gateway NRA STIS FWB337 Restroom NY Buildings $130,714.56  $            57,279.38 1

Gateway NRA JABA D-NSCP-Canarsie Pier Dock NY All Others $32,605,803.72  $       1,205,801.85 1

Gateway NRA JABA D-WD West Pond Levee NY All Others $776,112.14  $                       -   1

Gateway NRA JABA BU-NSFB BLDG 272A HIGH VOLTAGE ELECTRICAL NY Buildings $54,731.47  $                       -   1

Gateway NRA JABA TR-BPRP Bay 1 Access Path Walkway NY Trails $88,461.32  $                       -   1

Gateway NRA JABA TR-BPRP Bay 2A Access Path Walkway NY Trails $132,737.44  $                       -   1

Gateway NRA JABA TR-BPRP Bay 2 Access Path Walkway NY Trails $129,153.53  $                       -   1

Gateway NRA JABA TR-BPRP Bay 5 Access Path Walkway NY Trails $209,106.93  $                       -   1

Gateway NRA JABA TR-BPRP Bay 6 Access Path Walkway NY Trails $245,197.85  $                       -   1

Gateway NRA JABA TR-BPRP Bay 7/8 Access Path Walkway NY Trails $159,269.50  $                       -   1

Gateway NRA JABA BU-NSFB-CG PORTABLE SHOWER TRAILER NY Buildings $104,894.40  $                       -   1

Gateway NRA JABA BU-NSFB-CG CAMP STORE TRAILER NY Buildings $289,667.92  $                       -   1

Gateway NRA JABA BU-NSFB-CG HOST & COMFORT STATION TRAILER NY Buildings $289,667.92  $                       -   1

Gateway NRA JABA AS-NSFB-Central Runway Rt NY Paved Roads $2,297,090.58  $                       -   1

Gateway NRA JABA BK-BP-JABA Beach Channel Bulkhead NY All Others $34,607,334.47  $       8,158,631.56 1

Gateway NRA SAHO BK-ND Chapel Bulkhead NY All Others $11,488,207.94  $                       -   1

Gateway NRA JABA BK-NSFB Aviation Road Fishing Bulkhead NY All Others $8,919,416.10  $                       -   1

Gateway NRA JABA BK-BPFT Shore Road Bulkhead NY All Others $42,813,197.28  $                       -   1

Gateway NRA SAHO  NDB  621 Lot G  Gunnison Restrooms with Show NJ Buildings $644,952.64  $                       -   1

Gateway NRA STIS FWR VC parking RT 958aP NY Paved Roads $1,161,927.33  $          632,336.07 1

Gateway NRA STIS PK- GK Area A parking RT 942P NY Paved Roads $1,591,420.46  $          879,105.04 1

Gateway NRA STIS  PK-GK Beach Center parking RT 946P NY Paved Roads $581,830.70  $          317,860.71 1

Gateway NRA STIS FWHF151 Battery Weed NY All Others $1,547,184,561.18  $       4,313,411.67 1

Gateway NRA SAHO  NDHBZ12 Lift Sation #12 Bldg #306 Pump Stati NJ Buildings $358,071.14  $            43,784.89 1

Gateway NRA SAHO  NDS Observation Deck Nine Gun Battery NJ All Others $470,378.84  $                       -   1

Gateway NRA SAHO  NDBZ311WastewaterTreatmentPlant(NEW) NJ Buildings $775,012.09  $          104,703.36 1

Gateway NRA SAHO  NDSTWater Tower Ft. Hancock NJ Water Systems $15,745,560.32  $            85,166.78 1

Gateway NRA SAHO  NDST Gunnison Boardwalk NJ Trails $69,426.81  $                       -   1

Gateway NRA SAHO NDB 627  Restrooms Trailer Ft. Hancock NJ Buildings $217,573.36  $                       -   1

Gateway NRA SAHO  NDBAOcean Beach Gunnison NJ All Others $201,037.44  $                       -   1

Gateway NRA SAHO NDBAOcean Beach Area I North Beach NJ All Others $66,787.52  $                       -   1

Gateway NRA STIS FWW Water system NY Water Systems $10,633,784.18  $                       -   1

Gateway NRA STIS UT-GK Water system NY Water Systems $3,482,783.44  $                       -   1

Gateway NRA STIS MFW water system NY Water Systems $2,553,669.29  $          225,829.19 1

Gateway NRA STIS FWE Electrical system NY All Others $19,285,224.00  $       4,195,321.84 1

Gateway NRA STIS UT-GK Electrical system NY All Others $5,162,763.80  $                       -   1

Gateway NRA STIS MFE Electrical system NY All Others $553,046.61  $                       -   1

Gateway NRA JABA BU-BPFT-2  Electrical Vault NY Buildings $145,950.58  $                       -   1

Gateway NRA JABA BU-WDFC  Frank Charles Park House NY Buildings $215,168.00  $            58,023.30 1

Gateway NRA JABA BU-BPFT-P201 Harbor Master Ferry NY Buildings $1,760,627.33  $                       -   1

Gateway NRA SAHO  NDM North District Mowed Area NJ All Others $655,768.71  $          210,969.65 1

Gateway NRA SAHO RD SDR60 Hartshorne Drive Northbound RT 60 NJ Paved Roads $10,842,519.80  $       8,458,985.51 1

Gateway NRA SAHO  RD SDR61 Hartshorne Drive Southbound RT 61 NJ Paved Roads $10,426,300.23  $       6,289,855.59 1

Gateway NRA SAHO  CDR160 Atlantic Drive RT 160 NJ Paved Roads $3,974,896.89  $       1,890,564.29 1

Gateway NRA JABA BU-NSFB-H-1  W F Ryan Visitor Center NY Buildings $75,194,170.96  $       9,994,802.51 1

Gateway NRA JABA BU-NSFB-70  Ecology Village NY Buildings $3,583,247.65  $       1,636,109.76 1

Gateway NRA JABA GR-BP Riis Park  Maintained Landscapes NY All Others $27,750,380.35  $       2,173,738.16 1

Gateway NRA JABA GR-BP Fort Tilden  Maintained Landscapes NY All Others $3,086,049.09  $          540,274.25 1

Gateway NRA JABA TR-WDWR-1  West Pond Trail NY Trails $667,978.45  $                       -   1

Gateway NRA JABA RD-BPFT-Rt911  Beach 169th St NY Paved Roads $1,230,907.27  $            83,855.25 1

Gateway NRA JABA RD-NSFB-H-Rt200  Floyd Bennett Field Entrance Road NY Paved Roads $2,389,408.24  $       3,200,846.75 1

Gateway NRA SAHO NDR662 Magruder Road RT 662 NJ Paved Roads $998,926.97  $          521,810.99 1

Gateway NRA SAHO  NDR665 Kearny Drive RT 665 NJ Paved Roads $1,102,981.86  $          740,492.23 1

Gateway NRA SAHO  NDR671 New Gunnison Road RT 671 NJ Paved Roads $603,518.38  $          203,934.46 1

Gateway NRA SAHO  Gunnison Beach  Parking Lot, RT 929- G Lot NJ Paved Roads $3,850,069.64  $       1,079,371.31 1

Gateway NRA SAHO  NDR North Beach Parking Lot I Rt 930P NJ Paved Roads $1,990,271.61  $       1,081,986.24 1

Gateway NRA SAHO  Area B Parking Lot B  RT 938P NJ Paved Roads $1,430,839.70  $          679,098.42 1

Gateway NRA SAHO  Area C Parking Lot RT 939P NJ Paved Roads $1,359,164.58  $          697,706.37 1

Gateway NRA SAHO  Area D  Beach Center Parking Lot, RT 975P NJ Paved Roads $3,819,386.84  $       2,059,240.63 1

Gateway NRA SAHO  Area E Parking Lot, RT 993 NJ Paved Roads $4,644,523.42  $       1,654,316.45 1

Gateway NRA JABA BU-BPRP-H-603  JRP West Mall Bldg NY Buildings $6,129,598.38  $          803,944.10 1

Gateway NRA JABA BU-BPRP-H-603A   JRP Boiler Room of West Mall NY Buildings $814,456.34  $            65,000.23 1

Gateway NRA JABA RD-BPFT-Rt212  Heinzelman Road NY Paved Roads $235,320.51  $          119,754.76 1

Gateway NRA JABA RD-BPFT-Rt224  Beach 193rd Street NY Paved Roads $760,266.26  $          625,076.87 1

Gateway NRA JABA AS-NSFB-Rt406  Taxi Way A NY Paved Roads $12,850,283.38  $     14,884,033.91 1

Gateway NRA JABA AS-NSFB-Rt408  Southern Runway NY Paved Roads $20,598,248.37  $       6,098,947.97 1

Gateway NRA JABA CG-NSFB Campgrounds (Educational) NY Campgrounds $452,595.60  $                       -   1

Gateway NRA JABA TR-BPRP-Rt413 Bay 3 Boardwalk Access Path Walkway NY Trails $209,106.93  $                       -   1

Gateway NRA JABA PK-BPRP-H-611.3   Jacob Riis Parking  Lot  Rt-906 NY Paved Roads $150,908,240.67  $    181,376,238.73 1

Gateway NRA JABA PK-NSCP-Rt989  Canarsie Pier Parking NY Paved Roads $5,028,871.30  $       1,714,990.58 1

Gateway NRA JABA PK-WDWR- Rt.990  Visitor Center Parking NY Paved Roads $1,855,769.24  $          367,086.78 1

Gateway NRA JABA BU-BPRP-H-C604  JRP - East Mall Bldg NY Buildings $3,234,921.99  $          462,860.74 1

Gateway NRA JABA CG-NSFB Public Campgrounds NY Campgrounds $579,326.29  $            58,237.00 1

Gateway NRA JABA UT-NS Water Systems NY Water Systems $15,675,749.01  $          573,642.89 1

Gateway NRA JABA BU-BPRP-H-C607  East Concession Stand Bay 1 NY Buildings $712,638.62  $            58,754.43 1

Gateway NRA JABA TR-BPRP-H-610.0  JRP Boardwalk NY Trails $14,878,779.53  $       6,076,914.09 1

Gateway NRA JABA BU-NSFB-H-3  Hangars 1 & 2 NY Buildings $19,429,670.33  $     11,881,762.22 1

Gateway NRA JABA BU-NSFB-H-C Hangars 5 & 6 CCGATE015 NY Buildings $22,922,972.66  $          607,792.59 1

Gateway NRA JABA BU-NSFB-H-C Hangars 7 & 8 CCGATE015 NY Buildings $23,064,123.97  $          543,074.49 1

Gateway NRA JABA BU-NSFB-H-30   Sewage Lift Station Bldg NY Buildings $289,830.69  $          222,601.63 1

Gateway NRA JABA BU-NSFB-H-57  Electrical Vault NY Buildings $39,093.90  $            23,341.62 1

Gateway NRA STIS GK 108  Restroom NY Buildings $240,627.21  $                       -   1

Gateway NRA JABA BU-NSFB-88A  South Vault Bldg NY Buildings $156,375.62  $            82,720.85 1

Gateway NRA JABA BU-NSFB-117  North Vault Bldg NY Buildings $157,678.75  $            35,707.87 1

Gateway NRA JABA BU-NSFB-82  Transformer Vault Bldg NY Buildings $25,411.04  $              2,963.45 1

Gateway NRA JABA BU-NSFB-258  Auto Shop NY Buildings $2,175,575.76  $          807,659.69 1

Gateway NRA JABA BU-BPFT-103  Sewage Lift station NY Buildings $497,679.31  $            19,124.25 1

Gateway NRA JABA GR-BPRP-H-C  Pitch & Putt Course NY All Others $887,447.35  $          142,160.89 1

Gateway NRA SAHO  NDHBP 26  Old Park HQ NJ Buildings $2,142,075.85  $          359,509.40 1

Gateway NRA JABA UT-NS Electrical System NY All Others $58,252,452.26  $     29,458,310.74 1

Gateway NRA
JABA UT-NS Wastewater System NY

Waste Water

Systems
$81,898,918.76  $       3,130,132.12 1

Gateway NRA JABA UT-JABA Telephone System NY All Others $1,811,071.00  $          643,584.66 1

Gateway NRA JABA UT-JABA Computer system NY All Others $0.00  $                       -   1

Gateway NRA JABA UT-WD Water System NY Water Systems $2,975,345.00  $          273,805.96 1

Gateway NRA
JABA UT-BP  Wastewater System NY

Waste Water

Systems
$23,095,947.60  $          800,000.00 1

Gateway NRA
JABA UT-WD  Wastewater System NY

Waste Water

Systems
$25,937.47  $                       -   1

Gateway NRA JABA UT-BPFT  Electrical System NY All Others $3,637,671.18  $                       -   1

Gateway NRA JABA UT-WD  Electrical System NY All Others $16,172.04  $                       -   1

Gateway NRA JABA BU-NSFB-60B  Sewage Treatment Plant Bldg NY Buildings $1,592,425.03  $                       -   1

Gateway NRA JABA BU-NSFB-C  Marina Gate House NY Buildings $12,604.82  $              4,054.04 1

Gateway NRA
SAHO  NDZ Wastewater System NJ

Waste Water

Systems
$17,962,666.44  $          896,726.68 1

Gateway NRA SAHO  NDZ9 Lift Station #9 (OR Lift #37 Bldg) Buil NJ Buildings $70,469.91  $                       -   1

Gateway NRA STIS FW Radio System NY All Others $848,549.86  $          664,596.11 1

Gateway NRA STIS FW Phone System NY All Others $0.00  $                       -   1

Gateway NRA STIS FW Computer System NY All Others $0.00  $            54,659.56 1

Gateway NRA SAHO Radio System NJ All Others $6,592.88  $          664,596.11 1

Gateway NRA STIS MFB  Public restroom (A) Vault Type NY Buildings $47,343.95  $                       -   1

Gateway NRA STIS BU-GK 109 Public restroom (C) Vault type NY Buildings $51,950.54  $                       -   1

Gateway NRA JABA BU-NSFB-89  Elect Vault & Sewage Lift Station Bldg NY Buildings $348,913.09  $          736,424.72 1

Gateway NRA JABA BU-NSFB-C  Marina Restrooms NY Buildings $114,593.90  $              2,273.14 1

Gateway NRA SAHO  CDW Sandy Hook Water System NJ Water Systems $32,812,800.22  $            51,530.30 1

Gateway NRA STIS MF  Maintained Landscape NY All Others $30,149,417.19  $       7,641,083.51 1

Gateway NRA SAHO  SDT Multi Use Path  Sandy Hook  5 miles NJ Trails $4,177.66  $                       -   1

Gateway NRA SAHO  PK-CDBA Lot F Fishing Ocean Beach NJ Paved Roads $594,921.26  $                       -   1

Gateway NRA SAHO  ND Guardian  Park Picnic Area NJ All Others $12,068.43  $                       -   1

Gateway NRA JABA BU-NSFB-CG-Bl.70B Public Comfort Station (Edu NY Buildings $293,704.32  $                       -   1

Gateway NRA JABA BU-NSFB-CG Public Comfort Station (Public Campground) NY Buildings $64,567.10  $                       -   1

Gateway NRA JABA BU-BPFT-149A  Public Comfort Station NY Buildings $279,718.40  $                       -   1

Gateway NRA SAHO  Shelter 1 site 1 NJ Buildings $13,608.08  $                       -   1
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Gateway NRA SAHO  Shelter#2 Site #1 NJ Buildings $19,825.57  $                       -   1

Gateway NRA SAHO  Shelter#3 Site #2 NJ Buildings $31,368.97  $                       -   1

Gateway NRA SAHO Shelter#4 Site #2 NJ Buildings $31,368.97  $                       -   1

Gateway NRA SAHO  Shelter#5 Site #3 NJ Buildings $31,368.97  $                       -   1

Gateway NRA SAHO  Shelter#6 Site #3 NJ Buildings $31,368.97  $                       -   1

Gateway NRA SAHO  Shelter#7 Site #3 NJ Buildings $31,368.97  $                       -   1

Gateway NRA SAHO  Shelter#8 Site #4 NJ Buildings $54,895.70  $                       -   1

Gateway NRA SAHO  Water shelter Site #1 NJ Buildings $40,068.76  $                       -   1

Gateway NRA SAHO  SDL D Lot Beach Plaza NJ All Others $20,483.22  $              6,599.83 1

Gateway NRA SAHO  CDL E Lot Beach Plaza NJ All Others $75,548.31  $              6,565.79 1

Gateway NRA STIS New York Ave Sidewalks NY Trails $1,363,912.75  $                       -   1

Gateway NRA JABA BA-BPRP  Jacob Riis Park Beach NY All Others $143,581.25  $          306,000.00 1

Gateway NRA JABA UT-BPRP-  Riis Park Water System NY Water Systems $1,221,123.99  $          136,312.70 1

Gateway NRA STIS TR-GR Multiuse Path NY Trails $4,049,235.83  $                       -   1

Gateway NRA STIS Miller Field Sidewalks NY Trails $60,984.70  $                       -   1

Gateway NRA STIS Hudson Road Sidewalks NY Trails $12,122.14  $                       -   1

Gateway NRA STIS Mont Sec Ave Sidewalks NY Trails $59,663.76  $            54,936.10 1

Gateway NRA STIS Tompkins Road Sidewalks NY Trails $34,044.21  $                       -   1

Gateway NRA STIS Headquarters B210 Sidewalks NY Trails $89,426.36  $                       -   1

Gateway NRA JABA UT-BPRP Electrical System NY All Others $805,931.60  $                       -   1

Gateway NRA JABA UT-BPRP  Boardwalk Electric System NY All Others $16,172.04  $                       -   1

Gateway NRA JABA BU-Bl.135B- NSFB Public Comfort Station(FBF F NY Buildings $86,874.08  $                       -   1

Gateway NRA SAHO  NDL North Beach Lot I  Beach Plaza NJ All Others $242,168.81  $            40,915.18 1

Gateway NRA SAHO  NDL Gunnison Beach Plaza NJ All Others $20,483.22  $                589.76 1

Gateway NRA SAHO  SDL B Lot Beach Plaza NJ All Others $10,088.75  $       1,157,565.59 1

Gateway NRA SAHO  SDL  C Lot Beach Plaza NJ All Others $13,720.70  $              6,001.94 1

Gateway NRA JABA TR-BPRP-H-616 Pedestrian Tunnel (Bay3) NY All Others $2,520,441.03  $                       -   1

Gateway NRA JABA D-WD West Pond Levee NY All Others $42,223,838.08  $          325,566.62 1

Gateway NRA JABA BU-NSFB Public Restrm. (Archery Range) NY Buildings $86,874.08  $                       -   1

Gateway NRA JABA BU-NSFB Public Restrm.(Ball Field) NY Buildings $86,874.08  $                       -   1

Gateway NRA JABA BU-NSFB Public Restrm. (Comm Grd) NY Buildings $293,704.32  $                       -   1

Gateway NRA JABA BU-BPFT  Public Restrm.(Fish. Lot) NY Buildings $64,567.10  $                       -   1

General Grant NMem Grants Tomb Overlook NY Buildings $4,798,511.06  $            45,000.00 1

General Grant NMem General Grants Tomb NY Buildings $10,789,078.18  $            95,905.55 1

General Grant NMem General Grants Tomb Plaza NY All Others $348,500.17  $          636,449.27 1

Gettysburg NMP Culp's Hill-Paterson-Spangler Cultural Landscape PA All Others $50,409,023.13  $       1,722,810.70 1

Gettysburg NMP First Day Cultural Landscape PA All Others $38,653,753.06  $          614,388.82 1

Gettysburg NMP Picketts Charge & Pitzer Cultural Landscape PA All Others $395,933,803.61  $       3,575,913.29 1

Gettysburg NMP Little Round Top-Devil's Den-South Cavalry Cultural PA All Others $70,121,501.05  $       6,560,237.47 1

Gettysburg NMP East Cavalry Field Cultural Landscape PA All Others $35,207,858.57  $            86,043.60 1

Gettysburg NMP Gettysburg Visitor Center Cultural Landscape PA All Others $1,422,935.99  $                       -   1

Gettysburg NMP Gettysburg National Cemetery Cultural Landscape PA All Others $8,218,598.17  $          507,732.48 1

Gettysburg NMP David Wills House PA Buildings $9,428,609.41  $                       -   1

George Washington Birthplace NM Memorial House VA Buildings $1,576,644.95  $            55,436.24 1

George Washington Birthplace NM Colonial Kitchen VA Buildings $611,146.53  $            35,459.11 1

George Washington Birthplace NM Visitor Center Building VA Buildings $3,957,422.77  $          159,773.29 1

George Washington Birthplace NM Water Treatment Plant VA Water Systems $5,594,611.08  $            10,035.54 1

Governor's Island NM #220    Trophee D'armes  Sculpture NY All Others $6,386,770.28  $       1,015,377.66 1

Governor's Island NM Castle Williams Landscape NY All Others $228,451.13  $              2,663.32 1

Governor's Island NM Building 501 - Castle Williams NY All Others $41,190,696.72  $       1,102,484.50 1

Governor's Island NM Governors Island Pier Area, Docks NY All Others $1,088,088.16  $              5,249.05 1

Governor's Island NM Guard House # 201 NY All Others $4,304,336.69  $          334,762.16 1

Governor's Island NM Moat Bridge #219 NY Paved Roads $1,125,311.11  $          417,197.98 1

Hamilton Grange NMem HAGR- 141st Street-Maintained Landscape (NEW) NY All Others $949,579.55  $                       -   1

Hamilton Grange NMem HAGR- Hamilton Grange Home NY Buildings $6,830,455.55  $          342,295.00 1

Hampton NHS HAMP-Visitor Contact Station MD Buildings $858,937.44  $                       -   1

Hampton NHS HAMP Mansion MD Buildings $18,789,624.56  $          305,715.47 1

Hampton NHS HAMP Overseers House (Farmhouse) MD Buildings $3,649,606.49  $          269,201.16 1

Hampton NHS HAMP Long House Granary MD Buildings $2,860,709.39  $            34,874.88 1

Hampton NHS HAMP Landscape MD All Others $4,816,600.41  $          698,886.09 1

Home of Franklin D Roosevelt NHS
Springwood & Garage Stables Septic NY

Waste Water

Systems
$614,851.51  $                       -   1

Home of Franklin D Roosevelt NHS
Service Road (Historic Entrance Road), RT 0400 NY Unpaved Roads $140,074.45  $                       -   1

Home of Franklin D Roosevelt NHS Springwood House NY Buildings $28,999,704.94  $       1,832,126.70 1

Home of Franklin D Roosevelt NHS Laundry NY Buildings $1,075,469.03  $                       -   1

Home of Franklin D Roosevelt NHS Garage / Stable NY Buildings $2,845,866.85  $                       -   1

Home of Franklin D Roosevelt NHS Coach House / Stable NY Buildings $5,844,876.20  $                       -   1

Home of Franklin D Roosevelt NHS Green House NY Buildings $4,737,566.94  $            68,000.00 1

Home of Franklin D Roosevelt NHS Electrical System, Springwood NY All Others $1,942,594.62  $                       -   1

Home of Franklin D Roosevelt NHS Rose Garden NY All Others $2,216,441.27  $                       -   1

Home of Franklin D Roosevelt NHS Grounds, Springwood NY All Others $130,495,338.39  $          248,693.30 1

Home of Franklin D Roosevelt NHS Curatorial Facility, J R Farm / Kessler Track NY Buildings $4,037,231.00  $                       -   1

Home of Franklin D Roosevelt NHS Top Cottage, Building NY Buildings $4,532,653.62  $          184,696.00 1

Hopewell Furnace NHS Visitor Center PA Buildings $3,094,231.55  $          269,168.91 1

Hopewell Furnace NHS Lower Parking Lot, RT 900 PA Paved Roads $249,727.55  $          230,449.41 1

Hopewell Furnace NHS Ironmasters House PA Buildings $4,807,455.31  $          450,404.39 1

Hopewell Furnace NHS Cast House PA Buildings $4,039,721.65  $            71,658.26 1

Hopewell Furnace NHS Entrance Road, RT10 PA Paved Roads $432,743.69  $          204,562.53 1

Hopewell Furnace NHS John Church Culvert PA All Others $5,395.27  $                       -   1

Hopewell Furnace NHS Visitor Center Exhibit System PA All Others $659,974.58  $                       -   1

Hopewell Furnace NHS Mark Bird Lane Culvert PA All Others $8,361.38  $                       -   1

Hopewell Furnace NHS Water Distribution System PA Water Systems $911,138.76  $       1,208,140.99 1

Independence NHP President's House Site Interpretive Media PA All Others $10,689,448.03  $          100,000.00 1

Independence NHP Computer System PA All Others $1,218,066.19  $          105,000.00 1

Independence NHP Interpretive Media-Liberty Bell Center PA All Others $1,604,299.57  $          591,175.00 1

Independence NHP Paved Trails - Inde. Square PA Trails $4,889,752.78  $          172,519.38 1

Independence NHP Grounds - Inde. Square PA All Others $3,336,652.05  $            56,176.73 1

Independence NHP Independence Hall - BH101 PA Buildings $14,610,864.71  $       5,166,758.21 1

Independence NHP Congress Hall - BH102 PA Buildings $11,756,051.16  $       2,327,492.83 1

Independence NHP Old City Hall - BH103 PA Buildings $9,192,720.08  $       2,474,539.30 1

Independence NHP East Wing - BH104 PA Buildings $5,119,313.87  $          775,171.82 1

Independence NHP West Wing - BH105 PA Buildings $4,372,849.33  $          166,118.85 1

Independence NHP Prim. Elect. Distr. Sys. - Inde. Square PA All Others $2,328,446.40  $                       -   1

Independence NHP George Washington Statue - Inde. Square PA All Others $457,230.03  $                       -   1

Independence NHP Commodore Barry Statue - Inde. Square PA All Others $1,144,121.72  $                       -   1

Independence NHP Second Bank - BH201 PA Buildings $29,981,053.49  $       5,591,433.93 1

Independence NHP The Signer Statue - Second Bank Block PA All Others $1,144,121.72  $                       -   1

Independence NHP Robert Morris Statue - Second Bank Block PA All Others $1,144,121.72  $                       -   1

Independence NHP First Bank - BH301 PA Buildings $19,024,742.03  $     10,928,999.98 1

Independence NHP Independence Living History Center PA Buildings $4,160,633.67  $          361,000.00 1

Independence NHP Prim. Elec. Distr. Sys. - Merchants Exchange Block PA All Others $1,211,315.38  $                       -   1

Independence NHP 320 Market Street, Print Shop - BH705 PA Buildings $3,092,408.50  $                    3.00 1

Independence NHP 322 Market Street, Bindery - BH706 PA Buildings $2,367,988.85  $                    2.00 1

Independence NHP Prim. Elect. Distr. Sys. - Franklin Court Block PA All Others $1,229,629.00  $                       -   1

Independence NHP Paved Trails  - Liberty Bell Complex PA Trails $3,384,665.31  $                       -   1

Independence NHP Grounds - Liberty Bell Complex PA All Others $1,825,531.08  $            17,500.00 1

Independence NHP New Restroom-Liberty Bell Complex PA Buildings $818,332.49  $                       -   1

Independence NHP Paved Trails - Inde. Visitor Center Block PA Trails $3,546,953.58  $                       -   1

Independence NHP Grounds - Inde. Visitor Center Block PA All Others $1,587,418.33  $                       -   1

Independence NHP William Penn Statue - Welcome Park PA All Others $457,230.03  $                994.45 1

Independence NHP Grounds - Washington Square PA All Others $2,023,419.92  $            32,112.55 1

Independence NHP Revolutionary War Monument - Washington Square PA All Others $704,338.81  $              3,000.00 1

Independence NHP Slate Roof House Statue - Welcome Park PA All Others $457,230.03  $                785.10 1

Independence NHP Liberty Bell Center-B1501 PA Buildings $19,595,459.80  $            13,225.00 1

Independence NHP Chiller Plant PA All Others $14,860,576.85  $            29,500.00 1

Independence NHP Radio Systems PA All Others $2,353,338.70  $                       -   1

Independence NHP Pump Room-Washington Square PA Buildings $66,081.31  $                       -   1

John F Kennedy NHS Jfk house MA Buildings $6,187,511.01  $          326,881.63 1

Johnstown Flood NMem Lakebed Grounds PA All Others $56,115,108.70  $          582,097.80 1

Johnstown Flood NMem South Fork Dam PA All Others $15,957,824.13  $                       -   1

Johnstown Flood NMem 1889 Club House PA Buildings $13,210,097.52  $       2,191,266.32 1

Johnstown Flood NMem Visitor Center Exhibits PA All Others $161,000.71  $                       -   1

Lower Eastside Tenement Museum Tenement Museum 97 Orchard Street NY Buildings $9,954,000.00  $       2,199,263.06 1

Longfellow House - Washington's Headquarters NHS Longfellow main house and visitor center MA Buildings $27,903,530.99  $          639,540.93 1

Longfellow House - Washington's Headquarters NHS Longfellow carriage house MA Buildings $2,581,091.29  $          103,465.58 1

Longfellow House - Washington's Headquarters NHS Longfellow Landscape MA All Others $2,294,369.32  $          869,537.80 1

Lowell NHP Boott Mill #6 MA Buildings $53,996,467.89  $       4,700,698.20 1

Lowell NHP Boott Courtyard MA All Others $616,921.07  $          356,299.83 1

Lowell NHP Boott Mill Counting House MA Buildings $4,370,101.65  $          110,117.44 1

Lowell NHP Mogan Cultural Center MA Buildings $21,611,651.24  $          356,793.15 1

Lowell NHP Visitor Center MA Buildings $7,669,771.41  $          107,637.70 1

Lowell NHP Canalway System MA All Others $31,210,542.95  $          145,944.00 1

Lowell NHP Trolley System MA All Others $58,541,528.07  $          413,514.40 1

Lowell NHP Coal Pocket Bridge, #1780-005P MA Paved Roads $883,498.66  $            41,175.00 1

Lowell NHP Boott Curve Structure, #1780-003P MA Paved Roads $1,290,742.87  $            75,600.00 1

Lowell NHP Eastern Canal Bridge. #1780-002P MA Paved Roads $3,902,516.62  $            81,675.00 1

Lowell NHP Park Radio System MA All Others $572,870.68  $            10,000.00 1

Lowell NHP Merrimack Canal Winch Bridge #1780-009P MA Paved Roads $613,383.59  $            33,743.25 1

Marsh-Billings-Rockefeller NHP Terrace Garden / Belvedere VT All Others $114,449.36  $            66,417.09 1

Marsh-Billings-Rockefeller NHP Carriage Barn VT Buildings $3,610,805.78  $          210,363.05 1

Marsh-Billings-Rockefeller NHP Mansion VT Housing $10,905,546.50  $          569,217.58 1

Marsh-Billings-Rockefeller NHP Belvedere VT Buildings $2,330,174.44  $          161,809.88 1

Marsh-Billings-Rockefeller NHP Mansion Terrace VT All Others $16,310,287.12  $          104,513.96 1
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Marsh-Billings-Rockefeller NHP
Mt Tom Carriage Roads VT Unpaved Roads $4,483,695.95  $          529,200.00 1

Marsh-Billings-Rockefeller NHP
Estate Rear Entrance Road VT Unpaved Roads $95,886.28  $                       -   1

Marsh-Billings-Rockefeller NHP
Waste Water System - Mansion VT

Waste Water

Systems
$35,587.90  $                       -   1

Martin Van Buren NHS Martin Van Buren Home NY Buildings $12,192,085.73  $       1,170,209.10 1

Martin Van Buren NHS MAVA South Gate House NY Buildings $474,449.80  $            18,700.00 1

Martin Van Buren NHS
MAVA Old Post Road NY Unpaved Roads $11,602.06  $                       -   1

Martin Van Buren NHS
MAVA Entry Circle Drive NY Unpaved Roads $23,204.12  $                       -   1

Maggie L Walker NHS MAWA HOUSE - 110 1/2 EAST LEIGH STREET VA Buildings $1,344,621.57  $          221,579.44 1

Maggie L Walker NHS MAWA - 110 1/2 - GARAGE ( CARRIAGE HOUSE) VA Buildings $177,877.26  $            47,141.88 1

Maggie L Walker NHS MAWA Visitor Center 600/602 N. 2nd Street VA Buildings $1,101,953.29  $            68,056.38 1

Maggie L Walker NHS MAWA - 114 EAST LEIGH STREEET VA Buildings $598,317.63  $            37,520.11 1

Maggie L Walker NHS MAWA-116  EAST LEIGH STREET VA Buildings $853,157.92  $            27,613.13 1

Maggie L Walker NHS MAWA-118 EAST LEIGH STREET VA Buildings $561,824.85  $            37,220.00 1

Maggie L Walker NHS MAWA-112 EAST LEIGH STREET- RESTROOMS VA Buildings $127,587.68  $              4,059.37 1

Minute Man NHP Stedman Buttrick House MA Buildings $7,296,962.68  $          598,707.90 1

Minute Man NHP Old North Bridge MA Paved Roads $755,005.04  $                       -   1

Minute Man NHP North Bridge Visitor s Center Parking MA Paved Roads $386,151.32  $            56,302.74 1

Minute Man NHP Rego House MA Buildings $1,691,323.56  $          610,432.80 1

Morristown NHP Wick Orchard NJ All Others $7,947,289.73  $          287,518.83 1

Morristown NHP Museum NJ Buildings $22,276,324.63  $       1,377,086.55 1

Morristown NHP Ford Mansion-WHU NJ Buildings $4,309,323.51  $          397,657.40 1

Morristown NHP 00000008-Guerin House NJ Housing $1,850,984.78  $          130,902.49 1

Morristown NHP Landscape-WHA NJ All Others $2,600,039.23  $          263,195.29 1

Morristown NHP Wick House-JHU NJ Buildings $2,101,810.75  $          111,520.60 1

Morristown NHP Landscape-JHA NJ All Others $153,304,200.00  $          689,987.09 1

Morristown NHP
Visitor Center Waste Water NJ

Waste Water

Systems
$474,239.80  $                803.69 1

New Bedford Whaling NHP VC-Corson Connector Link MA Buildings $415,355.95  $            15,950.00 1

New Bedford Whaling NHP Visitor Center MA Buildings $4,068,713.02  $          591,261.02 1

New Bedford Whaling NHP Historic District Cultural Landscape MA All Others $11,269,538.38  $            25,000.00 1

New Bedford Whaling NHP Corson Building MA Buildings $7,088,782.68  $            15,559.59 1

New River Gorge NR
Grandview  Playground Restroom Sewage System WV

Waste Water

Systems
$126,764.18  $            23,396.59 1

New River Gorge NR
Grandview Restroom  #1 Sewage System WV

Waste Water

Systems
$48,914.44  $                       -   1

New River Gorge NR
Grandview Picnic Shelter #2 Sewage System WV

Waste Water

Systems
$48,914.44  $                       -   1

New River Gorge NR
Grandview  Picnic Shelter #3 Sewage System WV

Waste Water

Systems
$35,824.66  $              4,347.22 1

New River Gorge NR Park Headquarters Building WV Buildings $2,501,456.19  $          293,761.71 1

New River Gorge NR Headquarters West Wing WV Buildings $838,044.16  $                       -   1

New River Gorge NR Canyon Rim Visitor Center Exhibit Hall WV All Others $2,062,108.75  $       2,090,754.07 1

New River Gorge NR Fayette Station Restroom WV Buildings $138,853.97  $                590.55 1

New River Gorge NR Fayette Station Grounds WV All Others $102,988.43  $            49,114.53 1

New River Gorge NR Fayette Station Launch Sites (3) WV All Others $111,338.84  $                       -   1

New River Gorge NR Fayette Station Bridge RT 003P WV Paved Roads $210,059.28  $          383,670.00 1

New River Gorge NR Cunard Restroom WV Buildings $266,599.62  $              4,370.71 1

New River Gorge NR Cunard Grounds WV All Others $854,834.88  $            10,884.56 1

New River Gorge NR Cunard Launch Site WV All Others $154,946.55  $            16,610.82 1

New River Gorge NR
NR006 Cunard Road  RT 107 WV Unpaved Roads $9,525,656.45  $          628,747.20 1

New River Gorge NR H Glen Jean Bank Building WV Buildings $3,158,010.28  $            49,807.54 1

New River Gorge NR Glen Jean Headquarters Grounds WV All Others $331,954.69  $            12,220.30 1

New River Gorge NR H Thurmond Depot WV Buildings $1,926,039.24  $          113,045.07 1

New River Gorge NR Burnwood Maintenance Building and Waste Water Lab WV Buildings $302,864.08  $            10,194.80 1

New River Gorge NR Canyon Rim Visitor Center WV Buildings $5,300,403.59  $       2,084,458.79 1

New River Gorge NR Canyon Rim Grounds WV All Others $1,039,894.12  $            59,170.99 1

New River Gorge NR
NERI NR002 Burnwood Road  RT 101 WV Unpaved Roads $399,968.71  $                       -   1

New River Gorge NR Canyon Rim VC Parking  RT 906 WV Paved Roads $1,266,125.38  $          388,956.30 1

New River Gorge NR Canyon Rim Boardwalk WV Trails $385,941.66  $              3,082.09 1

New River Gorge NR Arrowhead Trail WV Trails $407,589.23  $              4,404.61 1

New River Gorge NR McCreery Launch Site WV All Others $92,782.37  $                       -   1

New River Gorge NR H Grandview Picnic Shelter #1 WV Buildings $64,506.01  $            17,052.22 1

New River Gorge NR Grandview  Playground Shelter WV Buildings $215,847.05  $              4,064.85 1

New River Gorge NR Grandview  Playground Restroom WV Buildings $218,999.38  $            16,952.32 1

New River Gorge NR Grandview  Visitors Center WV Buildings $650,688.93  $            11,571.95 1

New River Gorge NR Grandview Grounds WV All Others $691,641.01  $          279,101.21 1

New River Gorge NR Grandview Sandbar Launch Site WV All Others $155,874.38  $                       -   1

New River Gorge NR Glade Creek Campsites WV Campgrounds $9,467.93  $            61,411.46 1

New River Gorge NR Glade Creek Launch Site WV All Others $217,110.74  $                       -   1

New River Gorge NR
NERI NR014 Glade Creek Road  RT 117 WV Unpaved Roads $639,470.93  $                       -   1

New River Gorge NR Dun Glen Water Treatment Plant Bldg WV Buildings $99,723.31  $            14,499.03 1

New River Gorge NR Dun Glen Grounds WV All Others $138,658.09  $            18,844.19 1

New River Gorge NR Dun Glen Launch Site WV All Others $92,782.37  $                       -   1

New River Gorge NR
NERI NR010 Dun Glen Road  RT 114 WV Unpaved Roads $63,947.09  $              6,420.67 1

New River Gorge NR Grandview Sandbar Campsites WV Campgrounds $99,551.22  $            53,924.00 1

New River Gorge NR Grandview Visitor Center Road  RT 202 WV Paved Roads $1,097,306.14  $          295,839.73 1

New River Gorge NR H Brookside Admin. Building WV Buildings $905,488.98  $          420,869.84 1

New River Gorge NR Grandview Sewage Treatment Plant WV Buildings $10,780.90  $                       -   1

New River Gorge NR
Cunard Public Use Parking  A  RT 914A WV Unpaved Roads $290,924.27  $          207,832.93 1

New River Gorge NR Long Point Trail WV Trails $179,384.03  $          181,297.44 1

New River Gorge NR Grandview Main Overlook Parking  RT 966 WV Paved Roads $472,903.07  $          110,590.69 1

New River Gorge NR NERI Camp Brookside Access Bridge  RT 001P WV Paved Roads $473,858.11  $          158,333.59 1

New River Gorge NR Sandstone Visitor Center Parking  RT 968 WV Paved Roads $1,191,325.61  $          132,611.72 1

New River Gorge NR Sandstone Visitor Center WV Buildings $5,343,240.62  $                       -   1

New River Gorge NR Sandstone V.C. Water System WV Water Systems $769,151.43  $            16,951.39 1

New River Gorge NR
Burnwood Wastewater System WV

Waste Water

Systems
$1,184,177.18  $            27,997.50 1

New River Gorge NR NERI Radio System WV All Others $635,043.76  $                       -   1

New River Gorge NR H BROOKSIDE RIFLE RANGE BUILDING WV Buildings $40,428.37  $                       -   1

New River Gorge NR H Thurmond Ice House WV Buildings $25,941.54  $                       -   1

New River Gorge NR Dun Glen Water System WV Water Systems $292,988.06  $            15,321.79 1

New River Gorge NR Thurmond Depot Water System WV Water Systems $141,277.15  $            36,997.76 1

New River Gorge NR
Grandview Wastewater System WV

Waste Water

Systems
$1,175,202.24  $              7,317.22 1

New River Gorge NR
Thurmond Package Plant WV

Waste Water

Systems
$726,986.68  $            39,024.25 1

New River Gorge NR Sandstone V.C. Maintenance Building WV Buildings $585,147.47  $                       -   1

New River Gorge NR Sandstone V.C. Restroom Building WV Buildings $845,402.01  $                       -   1

New River Gorge NR Sandstone Visitor Center Grounds WV All Others $564,116.80  $            21,044.09 1

Petersburg NB CP: Grounds @ Grant's Headquarters VA All Others $1,642,985.91  $                       -   1

Petersburg NB EF: Siege Road - RT 0500 VA Paved Roads $3,698,678.45  $              1,242.00 1

Petersburg NB EF: The Crater VA All Others $129,374.03  $                       -   1

Petersburg NB CP: Appomattox Manor VA Buildings $2,592,359.66  $          341,725.00 1

Petersburg NB PG: Carriage Lane - RT 0300 VA Paved Roads $304,597.05  $            53,986.19 1

Petersburg NB EF: Cavalier Line VA All Others $203,616.19  $                       -   1

Petersburg NB PG: Grounds @ Poplar Grove National Cemetery VA All Others $2,318,253.85  $       2,361,903.12 1

Richmond NBP Rural Plains House VA Buildings $1,086,818.80  $          522,997.91 1

Richmond NBP CH -  VISITOR CENTER VA Buildings $240,534.74  $                       -   1

Richmond NBP Q-0005 GM - WATT HOUSE VA Housing $236,650.02  $            14,803.79 1

Richmond NBP Q-0006 GH -  HOUSE VA Housing $328,913.79  $              4,754.43 1

Richmond NBP FH - LOG CABIN BUILDING VA Buildings $639,049.45  $              7,434.09 1

Richmond NBP GLENDALE VISITOR CENTER VA Buildings $702,689.54  $            13,694.81 1

Richmond NBP CHIMBORAZO Visitor Center (Weather Station) VA Buildings $2,274,972.91  $          224,670.53 1

Richmond NBP Water  Systems VA Water Systems $909,795.48  $            66,287.84 1

Richmond NBP FH - Water Tower/tank VA Water Systems $578,987.83  $                       -   1

Richmond NBP
SEPTIC SYSTEM VA

Waste Water

Systems
$198,973.92  $                       -   1

Roger Williams NMem Antram Gray House RI Buildings $2,260,404.42  $            53,500.00 1

Saint Croix Island IHS SACR Contact Station ME Housing $639,470.16  $                       -   1

Saint Croix Island IHS SACR -St Croix Island Access Rd(P) ME Paved Roads $322,938.63  $            95,071.08 1

Saint Croix Island IHS St Croix Island IHS Parking(P) ME Paved Roads $127,911.63  $            52,293.09 1

Saint Croix Island IHS B-#?-SC Saint Croix Vault toilet ME Buildings $11,401.65  $            41,500.00 1

Saint-Gaudens NHS Visitor Parking NH Paved Roads $169,147.70  $          199,350.37 1

Saint-Gaudens NHS Historic Landscape NH All Others $5,457,096.29  $          361,814.33 1

Saint-Gaudens NHS Aspet NH Buildings $2,145,104.51  $            49,782.92 1

Saint-Gaudens NHS Little Studio NH Buildings $2,092,441.72  $          562,530.00 1

Saint-Gaudens NHS Stables NH Buildings $1,150,943.44  $              7,020.00 1

Saint-Gaudens NHS Caretakers Cottage NH Buildings $522,891.23  $            23,283.98 1

Saint-Gaudens NHS Visitor Center NH Buildings $988,130.98  $            18,750.00 1

Saint-Gaudens NHS Picture Gallery NH Buildings $364,418.52  $          149,321.68 1

Saint-Gaudens NHS New Gallery NH Buildings $342,509.19  $          120,950.00 1

Saint-Gaudens NHS Atrium NH Buildings $199,395.02  $            13,842.30 1

Saint-Gaudens NHS Ravine Studio NH Buildings $250,047.79  $                       -   1

Saint-Gaudens NHS Curatorial Storage Building NH Buildings $918,910.20  $                       -   1
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Saint-Gaudens NHS Pump House NH Buildings $121,468.54  $                       -   1

Saint-Gaudens NHS SAGA - Water System NH Water Systems $769,347.70  $          375,548.17 1

Sagamore Hill NHS BU-Sagamore Hill /TRH NY Buildings $25,095,331.73  $       5,634,612.47 1

Sagamore Hill NHS BU- Old Orchard Museum/OOM NY Housing $8,992,299.88  $          356,276.66 1

Sagamore Hill NHS GR- Managed Landscape NY All Others $12,469,097.09  $          709,994.56 1

Saugus Iron Works NHS Iron Works House MA Buildings $3,351,880.06  $            98,044.67 1

Saugus Iron Works NHS Blast Furnace MA Buildings $1,189,232.19  $          519,518.57 1

Saugus Iron Works NHS Forge MA Buildings $1,195,636.24  $          517,607.93 1

Saugus Iron Works NHS Rolling/Slitting Mill MA Buildings $666,661.66  $          142,447.55 1

Salem Maritime NHS Custom House MA Buildings $3,859,080.86  $          810,992.54 1

Salem Maritime NHS Narbonne House MA Buildings $1,946,190.96  $          112,616.75 1

Salem Maritime NHS Derby House MA Buildings $4,269,580.50  $          141,428.81 1

Saint Paul's Church NHS Saint Pauls Church NY Buildings $4,861,608.39  $          183,500.34 1

Saint Paul's Church NHS St Pauls Cemetary NY All Others $7,831,635.32  $          486,231.14 1

Saint Paul's Church NHS Saint Pauls Museum Building NY Buildings $3,476,432.20  $          128,101.12 1

Saratoga NHP Comfort Station at Saratoga Monument NY Buildings $72,060.46  $              7,521.61 1

Saratoga NHP Multi Use Path on Tour Road NY Trails $2,542,207.19  $          330,900.00 1

Saratoga NHP
Septic System Maintenance Shop NY

Waste Water

Systems
$90,761.77  $                       -   1

Saratoga NHP HS-15 Philip Schuyler House NY Buildings $2,576,966.05  $          355,409.44 1

Saratoga NHP Restrooms, Schuyler House NY Buildings $57,970.42  $            10,604.03 1

Saratoga NHP Water System, Saratoga NY Water Systems $277,041.97  $                       -   1

Saratoga NHP Entrance Road(Frm US-4 to NY-32), RT 10 NY Paved Roads $4,577,263.49  $       5,017,273.02 1

Saratoga NHP Tour Road to Stop 3, RT 200 NY Paved Roads $2,123,850.26  $          729,923.29 1

Saratoga NHP Tour Road RT 500 NY Paved Roads $13,896,571.95  $       4,252,391.80 1

Saratoga NHP HS-37 Saratoga Monument LCS# 023055 NY All Others $45,182,093.66  $          456,710.29 1

Saratoga NHP HS-01 John Neilson House NY Buildings $833,540.71  $            46,331.70 1

Saratoga NHP Restrooms at Stop 7 (Clivus) NY Buildings $38,943.85  $                       -   1

Saratoga NHP Electrical Distribution System NY All Others $404,641.51  $                       -   1

Shenandoah NP DR05-63 Dickey Ridge Comfort Station VA Buildings $521,303.48  $          147,332.62 1

Shenandoah NP Skyline Drive North Road RT 10 VA Paved Roads $91,412,317.25  $       6,351,397.29 1

Shenandoah NP DR23-01 Dickey Ridge Visitor Center VA Buildings $1,973,793.82  $            12,161.20 1

Shenandoah NP Skyline Drive South Road RT 10 VA Paved Roads $91,893,648.00  $     16,770,867.44 1

Shenandoah NP Swift Run Entrance Ramp Road RT 41 VA Paved Roads $489,057.99  $              2,461.51 1

Shenandoah NP Loft Mountain Access Road RT 76 VA Paved Roads $2,151,313.84  $          218,888.41 1

Shenandoah NP BM23-02 Big Meadows Byrd Vistor Center VA Buildings $7,910,676.04  $            15,745.37 1

Shenandoah NP Lewis Mountain Entrance Road RT 39 VA Paved Roads $356,079.53  $            26,527.18 1

Shenandoah NP Skyline Drive Central Road RT 10 VA Paved Roads $78,020,017.82  $       7,223,574.64 1

Shenandoah NP Thornton Gap Main Entrance Ramp Road Rt 109 VA Paved Roads $356,079.53  $          125,185.20 1

Shenandoah NP Big Meadows Lodge Access Road Rt 201 VA Paved Roads $1,083,075.24  $          166,204.08 1

Shenandoah NP IT System VA All Others $1,834,231.51  $                       -   1

Shenandoah NP Skyline Drive Landscape Corridor North VA All Others $6,128,861.96  $          184,372.55 1

Shenandoah NP Skyline Drive Landscape Corridor Central VA All Others $6,537,452.76  $          303,463.12 1

Shenandoah NP Skyline Drive Landscape Corridor South VA All Others $7,865,372.85  $          177,838.42 1

Shenandoah NP Big Meadows Visitor Center Area VA All Others $1,135,832.15  $            41,921.90 1

Shenandoah NP Skyland Upper Loop Access Road RT 32 VA Paved Roads $1,305,624.95  $          264,511.35 1

Shenandoah NP Swift Run Exit Ramp Road RT 40 VA Paved Roads $489,057.99  $          286,929.80 1

Shenandoah NP Thornton Gap Entrance Ramp Northbound Road RT 110 VA Paved Roads $178,039.77  $            39,471.30 1

Shenandoah NP Thornton Gap Northbound Exit Ramp Road Rt 108 VA Paved Roads $326,406.24  $            59,206.95 1

Shenandoah NP Thornton Gap Southbound Exit Ramp Road Rt 111 VA Paved Roads $400,589.47  $            82,233.90 1

Shenandoah NP Piney River/Mathews Arm Water System VA Water Systems $2,833,569.91  $          105,238.73 1

Shenandoah NP Elkwallow Water System VA Water Systems $1,191,788.69  $          405,775.98 1

Shenandoah NP 
Headquarters Developed Area Sewage System VA 

Waste Water

Systems
$698,403.03  $          133,714.82 1

Shenandoah NP Loft Mountain Water System VA Water Systems $5,727,000.70  $          952,555.03 1

Shenandoah NP 
Skyland Area Wastewater Processing System VA 

Waste Water

Systems
$3,365,570.23  $          131,658.85 1

Shenandoah NP Big Meadows Lodge and Cabins (concession) VA All Others $2,410,955.16  $                       -   1

Shenandoah NP Big Meadows New Campground Area VA Campgrounds $8,100,007.37  $          286,840.00 1

Shenandoah NP Skyland Lodge and Cabins Area (concession) VA All Others $12,527,610.41  $                       -   1

Shenandoah NP Dickey Ridge Visitor Center Area VA All Others $161,398.66  $                       -   1

Shenandoah NP Big Meadows Water System VA Water Systems $8,473,979.36  $       1,246,931.58 1

Shenandoah NP Big Meadows Historic Campground Area VA Campgrounds $1,573,877.03  $          116,600.09 1

Shenandoah NP Skyland Water System VA Water Systems $6,987,567.45  $          598,387.30 1

Shenandoah NP Big Meadows CCC Camp #2 Vista VA All Others $478,245.12  $                       -   1

Shenandoah NP MP 92.6 Crimora Lake Overlook Rt 1063 VA Paved Roads $284,895.76  $              7,669.35 1

Shenandoah NP MP 30.1 Pass Mountain Overlook RT1020 VA Paved Roads $126,674.79  $            19,111.95 1

Shenandoah NP MP 81.9 Doyles River Overlook RT 1057 VA Paved Roads $227,493.42  $            32,853.60 1

Shenandoah NP MP 83.7 Dundo Overlook RT 1058 VA Paved Roads $50,409.31  $              7,256.25 1

Shenandoah NP MP 98.9 Calf Mountain Overlook RT1067 VA Paved Roads $85,075.44  $                       -   1

Shenandoah NP MP 99.85 Beagle Gap Overlook RT 1068 VA Paved Roads $73,260.76  $                       -   1

Shenandoah NP Byrd Visitor Center Access Road RT 38 VA Paved Roads $430,262.77  $            84,757.51 1

Shenandoah NP 
Dickey Ridge Visitor Center Sewage System VA 

Waste Water

Systems
$664,648.69  $                       -   1

Shenandoah NP Big Meadows Entrance Road RT 34 VA Paved Roads $1,112,748.54  $          130,364.76 1

Shenandoah NP 
Loft Mountain Sewer and Waste Water Treatment System VA 

Waste Water

Systems
$2,746,542.23  $          697,870.45 1

Shenandoah NP MP 69.2 Bacon Hollow Overlook RT1047 VA Paved Roads $691,643.09  $            16,252.65 1

Shenandoah NP MP 61.3 Baldface Mountain Overlook RT 1041 VA Paved Roads $392,838.33  $            12,052.80 1

Shenandoah NP MP 28.4 Beahms Gap Overlook RT 1019 VA Paved Roads $155,438.44  $            23,781.60 1

Shenandoah NP MP 72.2 Beldore Hollow Overlook RT 1050 VA Paved Roads $290,035.07  $            51,407.34 1

Shenandoah NP MP 81.2 Big Run Overlook RT 1056 VA Paved Roads $322,312.79  $                       -   1

Shenandoah NP MP 76.9 Brown Mountain Overlook RT 1053 VA Paved Roads $120,140.25  $            19,448.10 1

Shenandoah NP MP 15.0 Browntown Valley Overlook RT 1009 VA Paved Roads $85,999.22  $                       -   1

Shenandoah NP MP 32.8 Buck Hollow Overlook RT 1022 VA Paved Roads $347,247.05  $          546,221.79 1

Shenandoah NP MP 44.3 Crescent Rock Overlook RT 1031 VA Paved Roads $409,371.47  $            64,387.58 1

Shenandoah NP MP 70.6 Eaton Hollow Overlook RT 1048 VA Paved Roads $432,289.02  $            19,630.35 1

Shenandoah NP MP 49.3 Fishers Gap Overlook RT 1034 VA Paved Roads $255,965.35  $            41,428.80 1

Shenandoah NP MP 49.0 Franklin Cliffs Overlook RT 1033 VA Paved Roads $186,633.09  $            28,539.00 1

Shenandoah NP MP 18.5 Gimlet Ridge Overlook RT 1011 VA Paved Roads $115,200.45  $              1,847.45 1

Shenandoah NP MP 7.3 Gooney Manor Overlook RT 1005 VA Paved Roads $112,876.41  $            21,278.70 1

Shenandoah NP MP 6.8 Gooney Run Overlook RT 1004 VA Paved Roads $326,951.92  $            15,122.70 1

Shenandoah NP MP 33.0 Hazel Mountain Overlook RT 1023 VA Paved Roads $486,716.86  $          601,998.03 1

Shenandoah NP MP 54.4 Hazeltop Ridge Overlook RT 1038 VA Paved Roads $325,007.45  $            13,513.50 1

Shenandoah NP MP 39.7 Hemlock Springs Overlook RT 1027 VA Paved Roads $116,279.82  $              9,537.75 1

Shenandoah NP MP 64.4 Hensley Hollow Overlook RT 1043 VA Paved Roads $280,353.32  $            89,526.94 1

Shenandoah NP MP 20.9 Hogback Overlook RT 1015 VA Paved Roads $184,309.05  $            42,456.69 1

Shenandoah NP MP 13.8 Hogwallow Flats Overlook RT 1008 VA Paved Roads $118,691.37  $            18,160.20 1

Shenandoah NP MP 88.6 Horsehead Overlook RT 1060 VA Paved Roads $237,900.01  $            11,686.95 1

Shenandoah NP MP 10.7 Indian Run Overlook RT 1006 VA Paved Roads $38,059.81  $            32,116.12 1

Shenandoah NP MP 77.6 Ivy Creek Overlook RT 1054 VA Paved Roads $548,382.70  $            28,120.50 1

Shenandoah NP MP 12.5 Jenkins Gap Overlook RT 1007 VA Paved Roads $56,467.38  $            42,045.75 1

Shenandoah NP MP 26.4 Jeremys Run Overlook RT 1017 VA Paved Roads $95,626.00  $            14,615.10 1

Shenandoah NP MP 36.4 Jewell Hollow Overlook RT 1025 VA Paved Roads $224,391.46  $            31,741.20 1

Shenandoah NP MP 20.2 Little Devils Stairs Overlook RT 1014 VA Paved Roads $85,347.71  $            59,966.19 1

Shenandoah NP MP 19.8 Little Hogback Overlook RT 1013 VA Paved Roads $124,039.58  $            19,025.55 1

Shenandoah NP MP 74.4 Loft Mountain Overlook RT 1051 VA Paved Roads $501,740.32  $            22,734.00 1

Shenandoah NP MP 102.3 McCormick Gap Overlook RT 1069 VA Paved Roads $157,908.34  $                       -   1

Shenandoah NP MP 91.9 Moormans River Overlook RT 1062 VA Paved Roads $363,591.12  $            17,803.80 1

Shenandoah NP MP 19.1 Mount Marshall Overlook RT 1012 VA Paved Roads $42,484.24  $            27,221.67 1

Shenandoah NP MP 53.3 Naked Creek Overlook RT 1037 VA Paved Roads $77,792.15  $            94,542.09 1

Shenandoah NP MP 35.0 Pinnacles Overlook RT 1024 VA Paved Roads $281,811.67  $          370,201.23 1

Shenandoah NP MP 17.2 Range View Overlook RT 1010 VA Paved Roads $107,849.09  $            19,699.15 1

Shenandoah NP MP 21.9 Rattlesnake Point Overlook RT 1016 VA Paved Roads $52,616.67  $            46,019.88 1

Shenandoah NP MP 91.4 Riprap Overlook RT 1061 VA Paved Roads $390,064.98  $            19,356.30 1

Shenandoah NP MP 71.2 Rocky Mount Overlook RT 1049 VA Paved Roads $904,461.69  $            13,969.80 1

Shenandoah NP MP 78.2 Rocky Top Overlook RT 1055 VA Paved Roads $263,213.98  $            10,408.50 1

Shenandoah NP MP 67.8 Sandy Bottom Overlook RT 1045 VA Paved Roads $50,681.59  $              7,782.75 1

Shenandoah NP MP 95.8 Sawmill Ridge Overlook RT 1066 VA Paved Roads $256,731.30  $            11,869.20 1

Shenandoah NP MP 95.3 Sawmill Run Overlook RT 1065 VA Paved Roads $388,601.25  $            19,630.35 1

Shenandoah NP MP 2.8 Shenandoah Valley Overlook RT 1001 VA Paved Roads $115,968.65  $            20,696.85 1

Shenandoah NP MP 5.7 Signal Knob Overlook RT 1003 VA Paved Roads $82,984.78  $            14,150.00 1

Shenandoah NP MP 62.7 South River Overlook RT 1042 VA Paved Roads $68,602.95  $            11,048.40 1

Shenandoah NP MP 48.1 Spitler Knoll Overlook RT 1032 VA Paved Roads $500,473.59  $            13,405.50 1

Shenandoah NP MP 38.6 Stony Man Overlook RT 1026 VA Paved Roads $458,837.55  $                       -   1

Shenandoah NP MP 67.2 Swift Run Overlook RT 1044 VA Paved Roads $156,362.22  $            23,954.40 1

Shenandoah NP MP 51.5 Tanners Ridge Overlook RT 1036 VA Paved Roads $40,870.05  $              6,226.20 1

Shenandoah NP MP 59.1The Oaks Overlook RT 1040 VA Paved Roads $48,221.41  $            15,552.00 1

Shenandoah NP MP 55.6 The Point Overlook RT 1039 VA Paved Roads $264,048.46  $            22,454.55 1

Shenandoah NP MP 27.6 Thornton Hollow Overlook RT 1018 VA Paved Roads $72,599.52  $            16,185.42 1

Shenandoah NP MP 40.5 Thorofare Mountain Overlook RT 1028 VA Paved Roads $285,516.49  $                       -   1

Shenandoah NP MP 43.3 Timber Hollow Overlook RT 1030 VA Paved Roads $119,235.92  $            18,246.60 1

Shenandoah NP MP 86.8 Trayfoot Mountain Overlook RT 1059 VA Paved Roads $83,908.56  $            12,884.40 1

Shenandoah NP MP 32.2 Tunnel Parking Overlook RT 1021 VA Paved Roads $166,552.99  $                       -   1

Shenandoah NP MP 93.6 Turk Mountain Overlook RT 1064 VA Paved Roads $171,823.41  $            26,289.90 1

Shenandoah NP MP 76.4 Two Mile Run Overlook RT 1052 VA Paved Roads $189,103.18  $            66,926.22 1

Shenandoah NP Skyland Lower Loop Road RT 33 VA Paved Roads $1,068,238.60  $            61,367.26 1

Shenandoah NP US Route 211 Bridge RT 4840-001P VA Paved Roads $5,340,182.63  $          145,800.00 1

Shenandoah NP Thornton Gap Ramp Bridge 4840-002P VA Paved Roads $1,064,453.80  $            32,400.00 1

Shenandoah NP US Route 33 Bridge RT 4840-003P VA Paved Roads $10,961,164.02  $          183,578.78 1

Shenandoah NP Marys Rock Tunnel  RT 4840-004P VA Paved Roads $7,191,578.51  $          135,000.00 1

Shenandoah NP BM0114 Big Meadows Lodge VA Buildings $8,030,578.41  $                       -   1

Shenandoah NP SHEN Radio Systems VA All Others $4,518,983.64  $                       -   1

Shenandoah NP Shenandoah Valley Overlook Vista MP 2.8 VA All Others $399,063.57  $            11,875.52 1
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Shenandoah NP Dickey Ridge VC West Vista MP4.8 VA All Others $622,233.74  $            32,079.81 1

Shenandoah NP Signal Knob Vista VA All Others $215,643.05  $                       -   1

Shenandoah NP Gooney Run Overlook Vista VA All Others $138,804.72  $              3,799.00 1

Shenandoah NP Gooney Manor Overlook Vista VA All Others $570,639.71  $            22,770.00 1

Shenandoah NP Indian Run Overlook Vista VA All Others $728,814.70  $            27,060.00 1

Shenandoah NP Jenkins Gap Vista VA All Others $1,125,122.30  $            31,191.00 1

Shenandoah NP Hogwallow Flats Overlook Vista VA All Others $1,702,281.74  $            61,216.00 1

Shenandoah NP Browntown Valley Overlook Vista VA All Others $223,629.07  $              8,911.00 1

Shenandoah NP MP 5.4 No Name Overlook VA Paved Roads $418,153.77  $                980.10 1

Shenandoah NP Range View Overlook Vista VA All Others $514,089.82  $            20,467.00 1

Shenandoah NP Gimlet Ridge Overlook Vista VA All Others $244,192.67  $              9,742.00 1

Shenandoah NP Mt. Marshall Overlook Vista VA All Others $171,027.24  $            12,648.91 1

Shenandoah NP Little Hogback Overlook Vista VA All Others $128,890.10  $              7,926.98 1

Shenandoah NP Little Devil Stairs Overlook Vista VA All Others $257,044.91  $            20,466.00 1

Shenandoah NP Hogback Overlook Vista VA All Others $753,051.20  $            53,026.37 1

Shenandoah NP Rattlesnake Point Overlook Vista VA All Others $674,284.28  $            25,575.00 1

Shenandoah NP Jeremys Run Overlook Vista VA All Others $225,557.67  $              6,115.00 1

Shenandoah NP Thornton Hollow Overlook Vista VA All Others $280,088.10  $              7,599.00 1

Shenandoah NP Beahms Gap Vista VA All Others $1,720,186.00  $            38,448.00 1

Shenandoah NP Pass Mountain Overlook Vista VA All Others $418,892.82  $            11,399.00 1

Shenandoah NP Tunnel Overlook Vista VA All Others $654,915.17  $            20,638.00 1

Shenandoah NP Buck Hollow Overlook Vista VA All Others $160,561.63  $              5,122.00 1

Shenandoah NP Hazel Mountain Overlook Vista VA All Others $409,620.51  $            14,837.95 1

Shenandoah NP Pinnacles Overlook Vista VA All Others $314,611.32  $              7,262.00 1

Shenandoah NP Jewell Hollow North -AT Vista VA All Others $370,144.71  $              9,579.00 1

Shenandoah NP Jewell Hollow South-AT Vista VA All Others $174,056.19  $              6,772.00 1

Shenandoah NP Hughes River Gap Overlook-AT Vista VA All Others $946,845.55  $            29,383.00 1

Shenandoah NP Hemlock Spring Overlook Vista VA All Others $215,551.02  $              6,770.00 1

Shenandoah NP Throughfare Overlook Vista VA All Others $151,840.32  $              5,286.00 1

Shenandoah NP Timber Hollow Overlook-AT Vista VA All Others $363,994.28  $            13,366.00 1

Shenandoah NP Cresent Rock Overlook-AT Vista VA All Others $150,279.83  $              4,631.00 1

Shenandoah NP Old Rag Overlook Vista VA All Others $933,807.45  $              6,608.00 1

Shenandoah NP Spitler Knoll Overlook Vista VA All Others $2,054,065.23  $            14,194.00 1

Shenandoah NP Franklin Cliffs Overlook - AT Vista VA All Others $275,680.84  $            10,396.00 1

Shenandoah NP Fishers Gap Overlook - AT Vista VA All Others $138,804.72  $              3,799.00 1

Shenandoah NP Tanners Ridge Overlook Vista VA All Others $675,660.91  $            10,724.00 1

Shenandoah NP Naked Creek Overlook Vista VA All Others $637,471.38  $              6,462.00 1

Shenandoah NP Hazeltop Overlook Vista VA All Others $1,151,561.21  $                       -   1

Shenandoah NP The Point Overlook  Vista VA All Others $646,929.14  $            17,664.00 1

Shenandoah NP The Oaks Overlook Vista VA All Others $84,274.29  $              2,315.00 1

Shenandoah NP Baldface Overlook Vista VA All Others $106,582.20  $              2,819.00 1

Shenandoah NP South River Overlook Vista VA All Others $322,407.76  $              2,643.00 1

Shenandoah NP Hensely Hollow Overlook Vista VA All Others $582,023.96  $            23,751.75 1

Shenandoah NP No-Name OL VA All Others $199,268.80  $              4,014.11 1

Shenandoah NP Swift Run Overlook Vista  ( North) VA All Others $366,841.05  $            10,064.00 1

Shenandoah NP Swift Run Overlook Vista  ( South) VA All Others $904,798.09  $            36,137.00 1

Shenandoah NP Sandy Bottom Overlook Vista VA All Others $334,618.52  $              9,084.00 1

Shenandoah NP Bacon Hollow Overlook Vista VA All Others $426,878.84  $            14,523.00 1

Shenandoah NP Eaton Hollow Overlook Vista VA All Others $325,345.85  $              5,285.00 1

Shenandoah NP McCormick Gap Overlook Vista VA All Others $772,236.86  $            21,950.00 1

Shenandoah NP Rocky Mount Overlook Vista VA All Others $398,603.43  $            15,029.00 1

Shenandoah NP Beldore Hollow Overlook Vista VA All Others $382,997.39  $            13,542.00 1

Shenandoah NP Beagle Gap Overlook Vista VA All Others $150,187.67  $              3,965.00 1

Shenandoah NP Loft Mountain Overlook Vista VA All Others $342,512.52  $            13,039.00 1

Shenandoah NP Calf Mountain Overlook Vista VA All Others $415,311.14  $              1,321.00 1

Shenandoah NP Two Mile Run Overlook Vista VA All Others $205,636.40  $              6,443.00 1

Shenandoah NP Sawmill Ridge Overlook Vista VA All Others $20,563.59  $                831.00 1

Shenandoah NP Brown Mountain Overlook Vista VA All Others $907,735.75  $            31,191.00 1

Shenandoah NP Sawmill Run Overlook Vista VA All Others $120,811.11  $              4,796.00 1

Shenandoah NP Turk Mountain Overlook Vista VA All Others $412,833.28  $            27,082.00 1

Shenandoah NP Ivy Creek Overlook Vista VA All Others $431,286.10  $            11,726.00 1

Shenandoah NP Crimora Lake Overlook Vista VA All Others $322,225.24  $              8,757.00 1

Shenandoah NP Moormans River Overlook Vista VA All Others $557,053.11  $            21,952.00 1

Shenandoah NP Rocky Top Overlook Vista VA All Others $459,101.37  $            15,353.00 1

Shenandoah NP Riprap Overlook Vista VA All Others $225,465.11  $              4,764.17 1

Shenandoah NP Horsehead Overlook Vista VA All Others $329,385.13  $            11,553.00 1

Shenandoah NP Big Run Overlook Vista VA All Others $430,735.10  $                       -   1

Shenandoah NP Doyle River Overlook Vista VA All Others $130,358.56  $              5,941.98 1

Shenandoah NP Dundo Overlook Vista VA All Others $324,978.21  $              2,643.00 1

Shenandoah NP Trayfoot Mountain Overlook Vista VA All Others $254,750.04  $              1,484.00 1

Shenandoah NP
Big Meadows Waste Water and Sewer System VA

Waste Water

Systems
$4,840,283.59  $          105,644.00 1

Shenandoah NP
Mathews Arm WWTP Sewage System VA

Waste Water

Systems
$2,051,733.70  $       1,526,663.39 1

Shenandoah NP BM05-74 Big Meadows Byrd Visitor Center Comfort Station VA Buildings $326,548.67  $              3,111.23 1

Shenandoah NP MP 46.5 Old Rag Overlook RT 1070 VA Paved Roads $23,172.34  $              3,496.50 1

Springfield Armory NHS Building #13 Grounds MA All Others $3,003,518.11  $       4,125,443.66 1

Springfield Armory NHS Museum Building 13 MA Buildings $34,517,308.95  $       4,581,589.25 1

Springfield Armory NHS Commandant Quarters Building 1 MA Buildings $5,053,189.56  $       1,387,071.98 1

Springfield Armory NHS Guard Shack MA Buildings $52,235.83  $                       -   1

Springfield Armory NHS Entrance Road (Byers Street to Museum parking) MA Paved Roads $285,887.52  $          506,748.43 1

Springfield Armory NHS Main Parking Area (Museum) MA Paved Roads $140,088.97  $          143,767.67 1

Springfield Armory NHS Building  1 Entrance Road MA Paved Roads $281,488.86  $          139,031.86 1

Springfield Armory NHS Building 1 Circular Road MA Paved Roads $483,809.10  $            21,600.00 1

Springfield Armory NHS Building 13  Circular Road MA Paved Roads $83,328.45  $                       -   1

Steamtown NHS Theater PA Buildings $12,606,088.37  $          256,833.32 1

Steamtown NHS Office Storage Building PA Buildings $28,457,979.94  $          860,042.15 1

Steamtown NHS Maintenance Of Way Building PA Buildings $7,288,794.52  $          422,318.81 1

Steamtown NHS Locomotive Shop PA Buildings $41,706,601.96  $       2,794,935.01 1

Steamtown NHS Gas House PA Buildings $3,975,933.53  $          720,839.96 1

Steamtown NHS Technology Museum North Exhibit Building PA Buildings $7,383,748.75  $          176,965.79 1

Steamtown NHS Roundhouse PA Buildings $23,617,573.69  $       1,151,382.03 1

Steamtown NHS History Museum South Exhibit Building PA Buildings $9,065,555.27  $          353,863.16 1

Steamtown NHS Visitor Center PA Buildings $10,522,481.44  $          193,830.42 1

Steamtown NHS Turntable PA All Others $1,171,573.73  $          636,498.74 1

Steamtown NHS Baldwin Locomotive Works #26 PA All Others $7,214,545.24  $          144,208.41 1

Steamtown NHS Steamtown Runner PA All Others $4,766,239.76  $            93,562.09 1

Steamtown NHS Mall Pass PA All Others $1,933,984.45  $                       -   1

Steamtown NHS S3254 Canadian National Locomotive #3254 PA All Others $19,648,123.21  $                       -   1

Steamtown NHS Nickel Plate Road Diesel Locomotive #514 PA All Others $9,360,013.26  $          298,104.50 1

Steamtown NHS Turntable Track PA All Others $56,608.23  $                       -   1

Steamtown NHS Illinois Central, Locomotive #790 PA All Others $3,707,892.70  $                       -   1

Steamtown NHS Boston & Maine, Locomotive #3713 PA All Others $25,598,218.08  $       1,271,982.98 1

Statue of Liberty NM & Ellis Island Plant Systems Ellis Island NY All Others $18,350,136.21  $                       -   1

Statue of Liberty NM & Ellis Island Plant Systems Liberty Island NY All Others $7,628,102.99  $                       -   1

Statue of Liberty NM & Ellis Island Statue of Liberty STLI-01 (70,000 CF) NY Buildings $2,317,262.04  $       2,051,103.86 1

Statue of Liberty NM & Ellis Island Pedestal STLI-01 (23,817 SF) NY Buildings $36,842,610.16  $          320,000.00 1

Statue of Liberty NM & Ellis Island Fort Wood HS-67 (47,634 SF) NY Buildings $73,685,220.33  $     25,619,275.78 1

Statue of Liberty NM & Ellis Island Statue Plaza and Mall Area NY All Others $1,746,016.00  $       3,073,198.00 1

Statue of Liberty NM & Ellis Island Island Three (6.90 AC) NY All Others $5,929,463.05  $                       -   1

Statue of Liberty NM & Ellis Island Main Building (Three Story and Basement) HS-01 NY Buildings $503,921,025.55  $       7,518,117.35 1

Statue of Liberty NM & Ellis Island Electrical Distribution System Liberty Island NY All Others $29,345,472.86  $                       -   1

Statue of Liberty NM & Ellis Island Potable Water Distribution System Liberty Island NY Water Systems $18,373,128.98  $       1,937,269.00 1

Statue of Liberty NM & Ellis Island
Waste Water Distribution System Liberty Island NY

Waste Water

Systems
$18,373,128.98  $       4,919,702.76 1

Statue of Liberty NM & Ellis Island
Storm Drainage Distribution System LIBERTY NY

Waste Water

Systems
$16,961,781.00  $                       -   1

Statue of Liberty NM & Ellis Island Walkways Liberty Island NY Trails $6,996,143.76  $                       -   1

Statue of Liberty NM & Ellis Island
Waste Water Distribution System Ellis Island NY

Waste Water

Systems
$43,230,891.71  $                       -   1

Statue of Liberty NM & Ellis Island Potable Water Distribution System Ellis Island NY Water Systems $34,584,713.42  $            29,750.00 1

Statue of Liberty NM & Ellis Island Ellis Island  Steel Bridge (+/- 1,700 LF) NY Paved Roads $81,617,129.80  $     10,362,650.60 1

Statue of Liberty NM & Ellis Island Electrical Distribution System Ellis Island NY All Others $58,690,945.75  $                       -   1

Statue of Liberty NM & Ellis Island
Storm Sewer Drainage Distribution System Ellis Island NY

Waste Water

Systems
$25,493,025.85  $                       -   1

Statue of Liberty NM & Ellis Island Walkways Ellis Island NY Trails $1,311,750.72  $                       -   1

Statue of Liberty NM & Ellis Island Granite Seawall HS-44 (6,362 LF) Ellis NY All Others $233,269,627.83  $     38,396,021.02 1

Statue of Liberty NM & Ellis Island Water Tower HS-57 NY Water Systems $9,863,458.92  $          234,694.12 1

Statue of Liberty NM & Ellis Island Secondary Power Generation Liberty 4160v NY All Others $7,787,190.83  $                       -   1

Statue of Liberty NM & Ellis Island Granite Seawall Liberty  Island (3154 LF) NY All Others $109,643,647.02  $       7,651,706.55 1

Statue of Liberty NM & Ellis Island Bulkhead And Pier For Docking At Ellis Island NY All Others $1,237,297.21  $                       -   1

Thaddeus Kosciuszko NMem Kosciuszko House - BH901 PA Buildings $2,748,263.24  $            38,280.00 1

Theodore Roosevelt Birthplace NHS Theodore Roosevelts Birthplace NY Buildings $16,498,300.98  $       8,164,573.53 1

Theodore Roosevelt Inaugural NHS Ansley Wilcox House NY Buildings $10,372,645.36  $          847,742.60 1

Thomas Stone NHS Thomas Stone House MD Buildings $2,810,723.76  $                       -   1

Thomas Stone NHS Visitor Center Building MD Buildings $1,806,110.54  $            12,594.10 1

Upper Delaware Scenic & Recreational River & Middle Delaware NSR ZG- Zane Grey House/Museum PA Buildings $3,025,661.46  $          581,151.59 1

Upper Delaware Scenic & Recreational River & Middle Delaware NSR RB- Roebling Bridge D & H  Aqueduct NY Paved Roads $13,318,303.60  $          687,062.25 1

Upper Delaware Scenic & Recreational River & Middle Delaware NSR UPDE Radio System PA All Others $753,718.10  $                       -   1

Valley Forge NHP Visitor Center Drop Off Loop PA Paved Roads $116,850.33  $            44,641.80 1

Valley Forge NHP Washingtons Headquarters- Building No. 108 PA Buildings $3,739,872.41  $            24,469.71 1

Valley Forge NHP Visitor Center Bldg. No. 823 PA Buildings $20,060,478.44  $     11,904,266.30 1

Valley Forge NHP Visitor Center Access Road - Rt. 10 PA Paved Roads $1,496,369.66  $       1,899,030.18 1

Valley Forge NHP Outer Line Drive - Rt. 500 PA Paved Roads $10,103,960.05  $       1,545,447.03 1
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Valley Forge NHP River Road - Rt 502 PA Paved Roads $2,510,825.54  $          167,892.71 1

Vanderbilt Mansion NHS
Vanderbilt Mansion & Pavilion Septic NY

Waste Water

Systems
$723,217.05  $                       -   1

Vanderbilt Mansion NHS Vanderbilt Mansion NY Buildings $228,176,691.55  $     12,942,026.61 1

Vanderbilt Mansion NHS Pavilion NY Buildings $12,884,310.75  $       1,064,147.70 1

Vanderbilt Mansion NHS Electrical System,Vanderbilt NY All Others $572,141.21  $                       -   1

Vanderbilt Mansion NHS Grounds, Vanderbilt NY All Others $176,460,891.76  $       1,550,690.53 1

Vanderbilt Mansion NHS White Bridge, #1797-001P NY Paved Roads $5,266,650.35  $          175,502.32 1

Valley Forge NHP Parking Area - Washington's Headquarters PA Paved Roads $931,928.98  $          214,355.89 1

Weir Farm NHS HC-Weir House CT Buildings $4,657,109.67  $          497,506.56 1

Weir Farm NHS HC-Weir Studio CT Buildings $1,414,067.28  $            83,286.59 1

Weir Farm NHS HC-Young Studio CT Buildings $1,336,363.54  $            56,700.00 1

Weir Farm NHS HC- Weir Landscape CT All Others $21,862,512.00  $          287,957.59 1

Weir Farm NHS AC-Burlingham House CT Buildings $1,950,598.46  $          299,418.52 1

Weir Farm NHS AC-Burlingham Landscape (Arts Complex) CT All Others $5,394,574.84  $          428,416.95 1

Women's Rights NHP Elizabeth Cady Stanton House NY Buildings $999,891.99  $          146,070.86 1

Women's Rights NHP Historic  Landscape, Stanton NY All Others $144,732.25  $                       -   1

Women's Rights NHP Wesleyan Chapel NY Buildings $2,404,068.27  $                       -   1

Women's Rights NHP Water Wall, Declaration Monument NY All Others $2,072,569.09  $                       -   1

Women's Rights NHP Declaration Park, Maintained Grounds NY All Others $67,545.56  $                       -   1

Women's Rights NHP Visitor Center/Headquarters NY Buildings $10,844,815.54  $          694,437.13 1

Women's Rights NHP MClintock House NY Buildings $1,042,186.77  $                       -   1

Women's Rights NHP Maintain Landscape - MClintock NY All Others $49,129.29  $                       -   1

Ala Kahakai NHT ALA KAHAKAI NHT WEST HI Trails $248,110.08  $            50,507.50 1

Ala Kahakai NHT ALA KAHAKAI NHT EAST HI Trails $5,680,072.58  $            55,800.00 1

American Memorial Park BLDG- Visitors Center/Museum MP Buildings $7,700,183.64  $            28,000.00 1

American Memorial Park SPFE- Memorial Mall Court Of Honor Flag Circle MP All Others $3,853,312.18  $          225,194.62 1

Big Hole NB COMM - BIHO Phone / Alarm System MT All Others $190,630.44  $                       -   1

Big Hole NB UTIL - BIHO  IT system (LAN) MT All Others $205,294.32  $                       -   1

Big Hole NB BIHO - Fire system pump house MT Buildings $53,849.76  $              4,108.45 1

Big Hole NB BLDG - BIHO Visitor Center MT Buildings $4,960,370.04  $            48,036.00 1

Big Hole NB ROAD -  Entrance Road Rte 0010 MT Paved Roads $619,402.29  $            71,663.26 1

Big Hole NB GRDS  - Historic Landscape MT All Others $5,038,895.83  $            12,933.80 1

Big Hole NB UTIL -  Water System MT Water Systems $2,639,729.11  $            14,746.85 1

Big Hole NB
UTIL -  Sewage Lagoon MT

Waste Water

Systems
$673,502.23  $            95,800.00 1

Big Hole NB
UTIL -  Waste Water Distribution System MT

Waste Water

Systems
$1,154,485.67  $          408,347.00 1

Big Hole NB BEPA  - TRLS - Interpretive Trails MT Trails $329,054.34  $            88,516.52 1

Big Hole NB COMM -  BIHO Radio System MT All Others $58,655.52  $                       -   1

Cabrillo NM Assistant Keepers Quarters CA Buildings $689,716.08  $            27,538.47 1

Cabrillo NM Lighthouse CA Buildings $4,740,200.12  $            73,184.57 1

Cabrillo NM Military History Building CA Buildings $304,988.60  $              5,837.64 1

Cabrillo NM Museum Storage CA Buildings $1,159,123.80  $              3,980.85 1

Cabrillo NM Visitor Center View Bldg CA Buildings $2,389,638.85  $            95,945.38 1

César E. Chávez NM CECH 401 Visitor Center CA Buildings $4,180,290.04  $          201,103.91 1

Channel Islands NP SBI Area Santa Barbara Island Waterfront System CA All Others $1,529,969.10  $          418,277.93 1

Channel Islands NP
U SBI Waste Water System CA

Waste Water

Systems
$81,914.67  $                       -   1

Channel Islands NP U SBI  Water System CA Water Systems $438,631.84  $                       -   1

Channel Islands NP U SBI  Electric System CA All Others $368,953.45  $              9,800.00 1

Channel Islands NP C ESC Campground CA Campgrounds $1,251,922.09  $            54,074.00 1

Channel Islands NP B ESC Scorpion Adobe Historic CA Buildings $3,273,346.88  $            14,068.00 1

Channel Islands NP U ESC Scorpion Water System CA Water Systems $974,342.48  $          404,794.67 1

Channel Islands NP
U ESC Scorpion Waste Water System CA

Waste Water

Systems
$588,819.05  $            34,084.76 1

Channel Islands NP U ESC Scorpion Upper Electric System CA All Others $159,879.84  $            24,255.26 1

Channel Islands NP U ESC Lower Scorpion Electric System CA All Others $270,565.86  $          156,517.92 1

Channel Islands NP U SMI Water System CA Water Systems $493,985.86  $                       -   1

Channel Islands NP U SMI Electric System CA All Others $127,903.86  $                       -   1

Channel Islands NP 
U SMI Waste Water System CA 

Waste Water

Systems
$151,072.73  $                       -   1

Channel Islands NP D AI Anacapa Island, Docks CA All Others $1,077,776.99  $          681,385.00 1

Channel Islands NP U AI Solar Electric System CA All Others $922,383.64  $          142,369.88 1

Channel Islands NP D SRI Bechers Pier CA All Others $12,706,758.25  $                       -   1

Channel Islands NP U SRI Bechers Electric System CA All Others $590,325.52  $          201,238.00 1

Channel Islands NP U SRI Shop Electric System CA All Others $245,968.97  $            13,008.00 1

Channel Islands NP U SRI Housing Electric System CA All Others $245,968.97  $            16,260.00 1

Channel Islands NP 
U SRI Main Ranch Waste Water System CA 

Waste Water

Systems
$793,243.66  $                       -   1

Channel Islands NP U SRI Bechers Water System CA Water Systems $3,074,669.92  $          109,518.30 1

Channel Islands NP 
U AI Waste Water System CA 

Waste Water

Systems
$182,104.27  $                       -   1

Channel Islands NP U AI  Water System CA Water Systems $1,684,044.13  $                       -   1

Channel Islands NP B HQ Headquarters Building CA Buildings $8,523,751.35  $          417,073.85 1

Channel Islands NP HQ Headquarters, Docks CA All Others $860,800.43  $            81,086.62 1

Channel Islands NP D MSC Prisoners Pier CA All Others $1,769,270.25  $          107,932.85 1

Channel Islands NP COMM - CHIS Radio System CA All Others $2,459,689.70  $                       -   1

Channel Islands NP U HQ Computer System CHIS CA All Others $1,525,561.29  $                       -   1

Channel Islands NP 
U SRI Housing/Vail House Waste Water System CA 

Waste Water

Systems
$456,932.99  $                       -   1

City of Rocks NRes Maintained Landscape ID All Others $106,022.65  $                       -   1

Crater Lake NP Annie Creek Restaraunt and Gift Shop Bldg. #576 CRLA CCSO OR Buildings $4,143,440.36  $                       -   1

Crater Lake NP Traveler Information Broadcast System OR All Others $198,295.66  $                       -   1

Crater Lake NP Emergency Generator OR All Others $335,017.93  $                       -   1

Crater Lake NP 
Sewer/ Waste Water System Munson Valley OR 

Waste Water

Systems
$9,182,200.17  $                       -   1

Crater Lake NP Telephone System OR All Others $1,590,877.20  $          328,650.00 1

Crater Lake NP Water System Munson Valley OR Water Systems $13,015,433.77  $            20,957.17 1

Crater Lake NP Water System Lost Creek OR Water Systems $538,967.02  $                       -   1

Crater Lake NP Water System Mazama OR Water Systems $6,217,543.63  $            37,599.64 1

Crater Lake NP 
Waste Water System Mazama OR 

Waste Water

Systems
$11,805,741.76  $                       -   1

Crater Lake NP 
Waste Water System Lost Creek Campground OR 

Waste Water

Systems
$76,470.27  $                       -   1

Crater Lake NP CRLA Computer System OR All Others $933,156.01  $            79,700.00 1

Crater Lake NP COMM - CRLA Radio System OR All Others $851,504.84  $                       -   1

Crater Lake NP Crater Lake Lodge OR Buildings $38,618,366.35  $                       -   1

Crater Lake NP Mazama Campground OR Campgrounds $4,928,667.22  $              7,846.40 1

Crater Lake NP Rim Village Cafeteria Building #570 OR Buildings $6,264,111.10  $                       -   1

Craters of the Moon NM&Pres GRDS  Lava Campground ID Campgrounds $873,931.70  $                       -   1

Craters of the Moon NM&Pres BLDG Visitors Center ID Buildings $3,561,660.15  $              7,797.26 1

Craters of the Moon NM&Pres BLDG Maintenance Shop ID Buildings $1,903,873.15  $          612,985.60 1

Craters of the Moon NM&Pres UTIL Water System ID Water Systems $5,725,992.53  $          145,280.97 1

Craters of the Moon NM&Pres 
UTIL Wastewater System Visitor Center ID 

Waste Water

Systems
$116,609.56  $          602,404.77 1

Devils Postpile NM Mammoth INTERAGENCY Welcome Center CA Buildings $3,012,350.27  $                       -   1

Devils Postpile NM IM Devils Postpile Waysides & Exhibits CA All Others $66,576.36  $            41,000.00 1

Devils Postpile NM 
Septic System with Leach Fields CA 

Waste Water

Systems
$0.00  $                       -   1

Devils Postpile NM 
(WS) Waste Water System CA 

Waste Water

Systems
$614,772.96  $            33,539.08 1

Devils Postpile NM UTIL Water System CA Water Systems $1,630,149.05  $          454,000.00 1

Devils Postpile NM VU Meadow Trail CA Trails $24,676.61  $                       -   1

Devils Postpile NM VU Picnic Area CA All Others $42,701.22  $            47,878.59 1

Devils Postpile NM VU Ranger Station CA Buildings $232,398.80  $            13,970.00 1

Devils Postpile NM DA Postpile Trail CA Trails $224,786.72  $            74,790.60 1

Devils Postpile NM RA Upper Rainbow Falls Trail CA Trails $56,776.20  $            22,878.04 1

Devils Postpile NM VU Accessible Comfort Station 1.5 CA Buildings $90,651.40  $              2,294.90 1

Devils Postpile NM EA Employee Support Facility CA Buildings $200,343.79  $                       -   1

Devils Postpile NM ES Electrical System CA All Others $1,440,313.50  $                       -   1

Death Valley NP Devil's Hole Area CA All Others $271,148.47  $                       -   1

Death Valley NP SPW Reverse Osmosis Structure CA Buildings $251,682.77  $                       -   1

Death Valley NP FC Water System RO Plant Structure CA Buildings $610,905.31  $                       -   1

Death Valley NP FCVC Cooling Tower CA All Others $879,308.10  $                       -   1

Death Valley NP CCQ Cow Creek (Nevares) Water System CA Water Systems $6,718,312.71  $          319,653.89 1

Death Valley NP 
CCQ Cow Creek Sewer System CA 

Waste Water

Systems
$5,297,409.21  $       2,068,831.28 1

Death Valley NP RTE 15 Badwater Road  (old RT 1) CA Paved Roads $127,576,027.95  $     23,475,985.12 1

Death Valley NP FC270 Furnace Creek Visitor Center CA Buildings $7,602,963.61  $                       -   1

Death Valley NP Furnace Creek Water System CA Water Systems $30,184,028.24  $       1,260,502.89 1

Death Valley NP RTE913N Furnace Creek Visitor Center Parking Lot CA Paved Roads $715,081.58  $          131,518.42 1

Death Valley NP RTE11 North Highway/Bonnie Clare (Old RT5) CA Paved Roads $86,966,241.27  $       6,878,119.63 1

Death Valley NP Stovepipe Wells Water System CA Water Systems $2,848,248.97  $          149,579.78 1

Death Valley NP U6 Scottys Castle Water System CA Water Systems $4,465,527.56  $          621,387.06 1

Death Valley NP SC2 Scottys Castle & Annex (main Castle building) CA Buildings $14,304,200.73  $       1,216,775.44 1

Death Valley NP SC7 Scottys Castle Garage/Longshed/Bunkhouse CA Housing $5,365,922.46  $       2,284,738.77 1

Death Valley NP SC01 Scottys Castle Hacienda Building CA Housing $3,660,177.89  $          608,167.47 1

Death Valley NP SC11 Scottys Castle Stables CA Buildings $6,870,991.21  $          572,315.71 1

Death Valley NP 
Furnace Creek Sewer System CA 

Waste Water

Systems
$1,942,214.53  $          228,618.95 1

Death Valley NP 
SCU05 Scottys Castle Sewer System CA 

Waste Water

Systems
$681,979.20  $          543,259.31 1
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Death Valley NP
GVU2 Grapevine Sewer System CA

Waste Water

Systems
$467,911.32  $          224,923.73 1

Death Valley NP Scottys Castle Grounds CA All Others $1,599,658.14  $       1,582,324.03 1

Ebey's Landing NHR Coupeville Museum/Wharf Kiosk WA All Others $15,587.44  $            11,845.93 1

Ebey's Landing NHR ELSPA Ebey's Landing State Park Kiosk WA All Others $15,587.44  $              5,202.83 1

Ebey's Landing NHR Left ELSPA Ebey's Landing State Park Wayside Exhibit WA All Others $4,246.23  $            28,405.37 1

Ebey's Landing NHR Center ELSPA Ebey's Landing State Park Wayside Exhibit WA All Others $4,246.23  $            14,285.37 1

Ebey's Landing NHR Right ELSPA Ebey's Landing State Park Wayside Exhibit WA All Others $4,246.23  $              2,770.97 1

Ebey's Landing NHR Monroe's Landing Wayside Exhibit WA All Others $4,246.23  $              2,669.97 1

Ebey's Landing NHR GLA Grasser's Lagoon Wayside Exhibit WA All Others $4,246.23  $              3,450.20 1

Ebey's Landing NHR Ferry Terminal Kiosk WA All Others $15,587.44  $              5,202.83 1

Ebey's Landing NHR Left POWA Prairie Overlook Wayside Exhibit WA All Others $4,246.23  $                       -   1

Ebey's Landing NHR Center POWA Prairie Overlook Wayside Exhibit WA All Others $4,246.23  $                       -   1

Ebey's Landing NHR Right POWA Prairie Overlook Wayside Exhibit WA All Others $4,246.23  $                       -   1

Ebey's Landing NHR CFA Crockett Blockhouse Interpretive Sign WA All Others $4,246.23  $                131.82 1

Ebey's Landing NHR FHA LCS Ferry House WA Buildings $3,156,770.06  $          600,994.84 1

Ebey's Landing NHR FHA LCS Ferry House Shed WA Buildings $63,913.87  $          162,142.00 1

Ebey's Landing NHR FHA LCS Ferry House Outhouse WA Buildings $36,857.77  $            15,211.86 1

Ebey's Landing NHR POJEA LCS Jacob Ebey House WA Buildings $2,159,614.65  $            12,835.85 1

Ebey's Landing NHR F2A Farm 2 LCS Reuble Barn WA Buildings $1,448,177.49  $          820,467.46 1

Ebey's Landing NHR ELBA Ebey's Landing Bluff Trail WA Trails $232,508.67  $          111,428.26 1

Ebey's Landing NHR POWA Ebeys Prairie Overlook Trail WA Trails $100,039.10  $            49,562.19 1

Eugene O'Neill NHS Tao House CA Buildings $5,136,455.69  $          252,992.00 1

Eugene O'Neill NHS Courtyard CA All Others $69,546.25  $                       -   1

Eugene O'Neill NHS Old Barn CA Buildings $641,403.44  $                       -   1

Eugene O'Neill NHS Kuss Road CA Paved Roads $1,405,535.56  $          247,874.39 1

Fort Point NHS Presidio Promenade Trail (SFBT) CA Trails $899,208.05  $          400,000.00 1

Fort Point NHS Restroom, Fort Point (FP997) CA Buildings $256,098.51  $          179,193.00 1

Fort Vancouver NHS BLDG 987 Double Infantry Barracks East WA Buildings $12,590,933.58  $                       -   1

Fort Vancouver NHS UTIL East & South Barracks Potable Water System WA Water Systems $3,890,129.07  $       1,906,740.77 1

Fort Vancouver NHS BLDG North Visitor Center WA Buildings $2,796,120.66  $          171,656.23 1

Fort Vancouver NHS
UTIL South Waste Water Systems WA

Waste Water

Systems
$162,915.71  $            47,870.41 1

Fort Vancouver NHS BLDG South Wash House WA Buildings $228,233.27  $            10,504.11 1

Fort Vancouver NHS BLDG South Chief Factors House WA Buildings $5,445,240.45  $            57,396.83 1

Golden Gate NRA Point Bonita Truss Bridge #2 CA All Others $141,839.71  $                       -   1

Golden Gate NRA Point Bonita Suspension Bridge CA Paved Roads $4,970,010.13  $          333,909.00 1

Golden Gate NRA Point Bonita Pedestrian Tunnel CA All Others $377,424.28  $                       -   1

Golden Gate NRA Fort Baker Maintained Landscape CA All Others $751,801.98  $          345,000.00 1

Golden Gate NRA Vault Toilet at Sweeney Ridge CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Vault Toilet, Battery Wallace CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Vault Toilet, Battery Mendell CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Vault Toilet, Tennessee Valley Beach CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Vault Toilet, Muir Beach CA Buildings $197,076.87  $              2,000.00 1

Golden Gate NRA Clyde's Ridge Trail (CT) CA Trails $2,048,923.91  $              6,552.78 1

Golden Gate NRA MAHE Phone System CA All Others $470,310.62  $          430,612.00 1

Golden Gate NRA ALTZ Phone System CA All Others $83,610.78  $                       -   1

Golden Gate NRA STBE Phone System CA All Others $230,115.15  $            93,071.04 1

Golden Gate NRA Kirby Cove Connector Trail CA Trails $114,951.86  $              2,818.18 1

Golden Gate NRA Rosenstock Trail (CT) CA Trails $1,183,317.21  $            21,015.01 1

Golden Gate NRA Ocean Beach Trail (CT) CA Trails $8,435,595.87  $       1,437,771.68 1

Golden Gate NRA Pirates Cove Trail (CT) CA Trails $1,572,797.63  $            24,705.85 1

Golden Gate NRA Vault Toilet at Kirby Cove Campground CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Sand  Area Stinson Beach CA All Others $1,585,635.42  $                       -   1

Golden Gate NRA Quarters #4 (Stinson) (SB-2) CA Housing $407,877.91  $              3,353.22 1

Golden Gate NRA South Restroom (SB-8) CA Buildings $818,290.84  $            50,000.00 1

Golden Gate NRA Central Restroom (SB-9) CA Buildings $815,229.90  $          220,535.05 1

Golden Gate NRA North Restroom  (SB-10) CA Buildings $732,074.41  $            21,500.00 1

Golden Gate NRA Photovoltaic system; Roof,  FM-201 CA All Others $101,900.64  $                       -   1

Golden Gate NRA Montara Radio/Communication Site CA All Others $29,263.77  $                       -   1

Golden Gate NRA Black Mountain Radio/Communication Site CA All Others $29,263.77  $                       -   1

Golden Gate NRA Hill 88 Trail (CT) CA Trails $2,583,242.52  $              6,552.78 1

Golden Gate NRA Mori Coastal Trail (CT) CA Trails $1,991,647.91  $              9,557.44 1

Golden Gate NRA Battery Alexander Trail (CT) CA Trails $764,578.76  $              6,552.78 1

Golden Gate NRA Capehart Housing Grounds Area CA All Others $1,526,941.83  $              3,000.00 1

Golden Gate NRA Vault Toilet - Julian Road CA Buildings $71,421.89  $              2,000.00 1

Golden Gate NRA Vault Toilet - Haypress Campground CA Buildings $86,726.59  $              2,000.00 1

Golden Gate NRA Vault Toilet, Battery Alexander CA Buildings $49,269.22  $              2,000.00 1

Golden Gate NRA Vault Toilet Mori Point Trailhead CA Buildings $56,307.68  $              2,000.00 1

Golden Gate NRA Dipsea Trail (STBE) CA Trails $332,366.63  $            11,340.99 1

Golden Gate NRA Sunset Trail (CT, BART) CA Trails $2,306,141.73  $          736,649.07 1

Golden Gate NRA Restroom, Sloat Blvd. (OB-3001) CA Buildings $490,770.44  $          166,503.63 1

Golden Gate NRA Quarters 21 - Octagon House (SH-14) Marine Exchange Building CA Buildings $1,358,217.89  $          279,719.03 1

Golden Gate NRA El Camino del Mar Trail CA Trails $197,429.50  $          136,040.03 1

Golden Gate NRA China Beach Bath House (CB-1) CA Buildings $2,474,258.47  $          771,132.11 1

Golden Gate NRA Dormitory (FM-240) HIUSA CA Buildings $11,579,005.76  $              1,330.00 1

Golden Gate NRA Building A, Lower Fort Mason (FM-308) FMC CA Buildings $27,668,358.44  $       1,374,917.81 1

Golden Gate NRA Building B, Lower Fort Mason (FM-310)  FMC CA Buildings $40,422,257.51  $          679,040.22 1

Golden Gate NRA Building C, Lower Fort Mason (FM-312)  FMC CA Buildings $40,422,257.51  $          790,828.37 1

Golden Gate NRA Building D, Lower Fort Mason (FM314) FMC CA Buildings $40,422,257.51  $          745,926.22 1

Golden Gate NRA Electrical Distribution Sytem, Fort Mason CA All Others $10,553,550.00  $       6,202,349.00 1

Golden Gate NRA GOGA Headquarters (FM-0201) CA Buildings $48,803,138.90  $       4,628,756.14 1

Golden Gate NRA Projects Office (FM-0101) CA Buildings $3,275,256.77  $          188,623.35 1

Golden Gate NRA Restroom, Great Meadow (FM-351) CA Buildings $318,847.74  $          221,760.00 1

Golden Gate NRA Water Distribution System, Fort Mason CA Water Systems $2,198,605.49  $          171,159.18 1

Golden Gate NRA Barracks, Casemates (AL-64) CA Buildings $84,863,980.43  $       7,267,239.57 1

Golden Gate NRA Parade Ground (AL-210) CA All Others $273,761.31  $            19,635.00 1

Golden Gate NRA Stockade, Exercise Yard (AL-201) CA All Others $310,611.73  $                       -   1

Golden Gate NRA Conzelman Trail (CT) CA Trails $43,654,934.45  $     10,038,001.41 1

Golden Gate NRA Road, Bunker Road (FAR105) (RN-105) CA Paved Roads $8,816,756.50  $       1,007,415.00 1

Golden Gate NRA Conzelman Road (RN-109) CA Paved Roads $27,304,144.56  $          531,554.64 1

Golden Gate NRA Lagoon Loop Trail (CT) CA Trails $334,310.38  $            30,819.14 1

Golden Gate NRA Wolf Ridge Trail (CT) CA Trails $409,057.37  $          315,527.53 1

Golden Gate NRA Quarters 18 (PB-009) CA Housing $361,943.22  $            43,660.00 1

Golden Gate NRA Quarters 19 (PB-010) CA Housing $612,014.25  $            55,209.57 1

Golden Gate NRA Parking Lot, Hill 129 CA Paved Roads $62,680.78  $                       -   1

Golden Gate NRA Quarters 806, FA806 CA Housing $349,640.81  $              5,136.42 1

Golden Gate NRA Smith-GuthrieTrail (CT) CA Trails $120,399.52  $              9,450.60 1

Golden Gate NRA Vault Toilet, Upper Fishermans (Black Sands Beach) CA Buildings $28,857.69  $              2,000.00 1

Golden Gate NRA Visitor Center (Headlands VC)  FA-948 CA Buildings $2,619,415.61  $            28,330.49 1

Golden Gate NRA Building 1010 Nature Bridge Dorm FC-1010 CA Buildings $2,143,581.76  $            34,688.15 1

Golden Gate NRA Building 1011 Nature Bridge Coast Lab FC-1011 CA Buildings $1,339,398.46  $            34,197.55 1

Golden Gate NRA Building 1012 Nature Bridge Dining FC-1012 CA Buildings $1,585,855.02  $            23,373.16 1

Golden Gate NRA Building 1013 Nature Bridge Dorm RC -1013 CA Buildings $2,434,522.60  $            26,966.44 1

Golden Gate NRA Building 1035 Nature Bridge Dorm FC-1035 CA Buildings $1,762,500.56  $            81,256.18 1

Golden Gate NRA Building 1071 Marine Mammal Ctr. FC-1071 CA Buildings $521,185.27  $              8,185.21 1

Golden Gate NRA Restroom, Headlands VC (FA-1383) CA Buildings $414,464.95  $          138,200.00 1

Golden Gate NRA Restroom, Rodeo Beach FC-1276A CA Buildings $375,475.10  $            75,000.00 1

Golden Gate NRA BADM Bakery FB-557 CA Buildings $731,476.23  $            51,059.46 1

Golden Gate NRA BADM Blacksmith Shop FB-644 CA Buildings $888,339.01  $            56,248.13 1

Golden Gate NRA BADM Commissary Storehouse FB-637 CA Buildings $1,499,300.10  $          239,220.04 1

Golden Gate NRA BADM Quartermaster FB-559 CA Buildings $2,120,285.76  $          103,800.05 1

Golden Gate NRA BADM Wagon Shed FB-561 CA Buildings $0.00  $            23,020.43 1

Golden Gate NRA Baker-Barry Tunnel (FB-268) CA Paved Roads $74,917,111.84  $       1,350,000.00 1

Golden Gate NRA Building 602, Restaurant FBRG CA Buildings $14,007,464.38  $          448,327.96 1

Golden Gate NRA Chapel, (FB-519) FBRG CA Buildings $3,271,727.82  $          279,089.87 1

Golden Gate NRA Commanding Officers Quarters (FB-604) FBRG CA Buildings $5,202,354.03  $          985,736.16 1

Golden Gate NRA Electrical Distribution System, Fort Baker, MAHE, Barry CA All Others $7,279,972.10  $          625,829.23 1

Golden Gate NRA NCO Quarters FB-523 FBRG CA Buildings $2,353,488.58  $          230,409.48 1

Golden Gate NRA NCO Quarters FB-527 CA Buildings $2,353,488.58  $          251,846.56 1

Golden Gate NRA NCO Quarters FB-529 FBRG CA Buildings $2,353,488.58  $          213,258.78 1

Golden Gate NRA NCO Quarters FB-530 FBRG CA Buildings $2,354,862.88  $          253,658.43 1

Golden Gate NRA NCO Quarters FB-531 CA Buildings $2,367,918.73  $          297,618.83 1

Golden Gate NRA Officers Quarters FB-605 FBRG CA Buildings $7,989,920.43  $       1,371,412.39 1

Golden Gate NRA BADM Ordnance Storehouse FB-666 CA Buildings $1,546,087.39  $                       -   1

Golden Gate NRA Quarters 546 FB-546 FBRG CA Buildings $534,246.53  $            64,893.76 1

Golden Gate NRA Quarters 547 FB-547 FBRG CA Buildings $534,246.53  $            99,282.53 1

Golden Gate NRA Quarters 549 FB-549 FBRG CA Buildings $534,246.53  $            79,376.79 1

Golden Gate NRA Quarters 607 FB-607 FBRG CA Buildings $6,007,839.36  $          428,353.52 1

Golden Gate NRA Road, Danes Road RN-268 CA Paved Roads $348,029.86  $          127,172.58 1

Golden Gate NRA Road, East Road FB-708, RN-418 CA Paved Roads $2,118,778.33  $            73,240.20 1

Golden Gate NRA Bay Trail (FOBA) CA Trails $1,208,096.31  $          174,707.46 1

Golden Gate NRA Old Springs Trail CA Trails $376,718.81  $          120,918.99 1

Golden Gate NRA Quarters 2 (MB-1) CA Housing $486,962.96  $              8,721.30 1

Golden Gate NRA Quarters 11 CA Housing $231,740.54  $            41,014.86 1

Golden Gate NRA Vault Toilet, Muir Beach Overlook CA Buildings $57,715.37  $              2,000.00 1

Golden Gate NRA Lands End Trail  (CT) CA Trails $4,234,776.15  $            12,015.00 1

Golden Gate NRA COMM - GOGA Radio System CA All Others $5,917,993.07  $       2,089,366.15 1

Golden Gate NRA Battery Spencer Parking Lot CA Paved Roads $279,573.54  $            18,182.25 1

Golden Gate NRA Electrical Distribution System, Alcatraz CA All Others $210,331.34  $                       -   1

Golden Gate NRA
Waste Water Distribution System, Altz CA

Waste Water

Systems
$473,510.02  $                       -   1

Golden Gate NRA Water Distribustion System, Altz CA Water Systems $87,761.10  $                       -   1

Golden Gate NRA Fire Supression System, Altz CA Water Systems $2,067,247.71  $                       -   1
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Golden Gate NRA Sand Area, Rodeo Beach CA All Others $369,350.61  $                       -   1

Golden Gate NRA
Waste Water System Marin Headlands CA

Waste Water

Systems
$6,577,644.01  $       4,853,254.31 1

Golden Gate NRA
Waste Water System, Fort Mason CA

Waste Water

Systems
$2,855,616.11  $       3,002,966.14 1

Golden Gate NRA Water Distribution System, Marin Headlands CA Water Systems $15,711,394.71  $       8,617,765.69 1

Golden Gate NRA Quarters 805 , FA805 CA Housing $505,908.38  $            47,951.90 1

Golden Gate NRA Quarters 807, FA807 CA Housing $509,212.37  $              4,768.93 1

Golden Gate NRA Quarters 812, FA812 CA Housing $507,310.74  $            18,391.53 1

Golden Gate NRA Quarters 816, FA816 CA Housing $509,212.37  $          126,443.31 1

Golden Gate NRA Quarters 818, FA818 CA Housing $505,908.38  $            80,434.75 1

Golden Gate NRA Phone system, FOMA CA All Others $521,377.44  $                       -   1

Golden Gate NRA Vault Toilet at Milagra CA Buildings $49,269.22  $              4,000.00 1

Golden Gate NRA Radio Systems CA All Others $18,977,031.13  $                       -   1

Great Basin NP UTIL FC Lehman Caves Lighting System NV All Others $619,752.53  $          167,121.04 1

Great Basin NP ROAD FC Entrance Road RT 0010 NV Paved Roads $795,496.83  $          426,152.03 1

Great Basin NP ROAD FC Wheeler Peak Scenic Drive RT 0100 NV Paved Roads $20,483,047.93  $       6,184,046.24 1

Great Basin NP TRLS BC Alpine Lakes Loop Trail NV Trails $312,260.37  $          322,904.99 1

Great Basin NP TRLS BC Bristlecone Icefield Trail NV Trails $181,896.92  $            34,360.00 1

Great Basin NP TRLS FC VC Lehman Cave Trail NV Trails $6,447,502.58  $            44,156.72 1

Great Basin NP GRDS FC Lower Lehman Campground NV Campgrounds $188,006.94  $            96,817.37 1

Great Basin NP BLDG FC Lehman Cave Visitor Center NV Buildings $7,426,978.43  $       1,782,787.24 1

Great Basin NP UTIL FC Cave Springs Water System NV Water Systems $4,907,307.85  $            66,664.59 1

Great Basin NP
UTIL FC VC & Housing Wastewater System NV

Waste Water

Systems
$1,615,980.34  $          815,726.36 1

Great Basin NP BLDG AS Great Basin Visitor Center NV Buildings $3,898,981.74  $          162,384.19 1

Great Basin NP ROAD FC Cave Access Road NV Paved Roads $46,086.26  $              7,659.33 1

Hagerman Fossil Beds NM BLDG Visitors Center and Administration Wing ID Buildings $1,593,458.66  $            95,730.48 1

Hagerman Fossil Beds NM
UTIL Waste Water System ID

Waste Water

Systems
$413,361.45  $                       -   1

Hagerman Fossil Beds NM
ROAD Research Center and Museum  Access Road, Unpa ID Unpaved Roads $60,553.83  $                       -   1

Hagerman Fossil Beds NM UTIL HAFO IT Computer System ID All Others $175,859.91  $              6,775.38 1

Hagerman Fossil Beds NM UTIL HAFO Phone System ID All Others $1,178,442.72  $                       -   1

Haleakala NP HQ-24 Haleakala Visitor Center HI Buildings $1,581,404.02  $          124,432.74 1

Haleakala NP HQ-26 Red Hill Observatory HI Buildings $298,732.47  $            10,243.86 1

Haleakala NP K-01 Kipahulu Visitor Center HI Buildings $613,102.13  $            53,943.84 1

Haleakala NP Haleakala Park Rd, Hwy 378, Rte 0010 HI Paved Roads $72,598,790.28  $     13,234,172.77 1

Haleakala NP Pipiwai Trail HI Trails $1,027,409.12  $          336,704.38 1

Haleakala NP K-12  Kipahulu Comfort Station HI Buildings $461,852.24  $            11,302.56 1

Haleakala NP
UT-24 Waste Water System - Kipahulu HI

Waste Water

Systems
$1,033,486.09  $            83,608.91 1

Haleakala NP HQ-01 HQ Visitor Center HI Buildings $2,053,418.59  $          341,133.69 1

Haleakala NP UT-25 Kipahulu Photovoltaic System -Visitor Center HI All Others $308,919.07  $            55,291.00 1

Haleakala NP IM HQVC - Exhibit HI All Others $112,895.88  $                       -   1

Haleakala NP IM HQVC - Wayside HI All Others $17,366.87  $                       -   1

Haleakala NP IM Summit VC - Wayside HI All Others $20,534.69  $            49,998.12 1

Haleakala NP IM Kipahulu VC - KIPA Wayside HI All Others $18,728.92  $                       -   1

Haleakala NP IM Kipahulu VC - KIPA Exhibit HI All Others $130,099.86  $                       -   1

Haleakala NP Sliding Sands Trail HI Trails $1,602,491.40  $          404,950.00 1

Haleakala NP White Hill Trail and Viewing Area HI Trails $171,377.63  $                       -   1

Haleakala NP Kuloa Point Loop Trail HI Trails $499,335.51  $          203,748.03 1

Haleakala NP Haleakala Park Rd Bridge, RT 001P HI Paved Roads $1,281,265.24  $          204,768.00 1

Haleakala NP UT-03 Kipahulu Potable Water System HI Water Systems $2,104,798.06  $          218,114.14 1

Haleakala NP UT-02 HVC Storm Water, Non Potable Water System HI Water Systems $1,485,228.86  $          662,108.58 1

Haleakala NP UT-01 Summit District 222 Potable Water Catchment HI Water Systems $16,087,750.83  $          530,841.08 1

Haleakala NP
UT-18 Waste Water System - HQ18 Maint., HQ-34-36 Hsg, HQ17RM HI

Waste Water

Systems
$383,678.48  $            79,533.76 1

Haleakala NP HQ-39  Men's Restroom (Replaces HQ-25) HI Buildings $749,020.63  $            14,137.90 1

Haleakala NP HQ-40 Women's Restroom (Replaces HQ-25) HI Buildings $435,375.09  $              5,252.88 1

Haleakala NP Kipahulu Campground HI Campgrounds $225,663.78  $          114,300.00 1

Haleakala NP Hosmer Grove Campground HI Campgrounds $25,839.71  $                       -   1

Haleakala NP UT-05 Kipahulu Well HI Water Systems $133,747.92  $                       -   1

Haleakala NP UT-07 Kipahulu Solar Panels (Pump Station) HI All Others $181,372.93  $              6,000.00 1

Haleakala NP (BF) Nuu Fence HI All Others $270,865.86  $          200,000.00 1

Haleakala NP (BF) Kaupo B Fence HI All Others $179,390.71  $                       -   1

Haleakala NP (BF) Kaupo A Fence HI All Others $106,930.93  $                       -   1

Haleakala NP (BF) Kilohana Fence HI All Others $549,700.03  $                       -   1

Haleakala NP (BF) Hosmer Fence HI All Others $256,071.44  $                       -   1

Haleakala NP (BF) Ainahou Fence HI All Others $44,573.32  $                       -   1

Haleakala NP (BF) Koolau Fence HI All Others $125,081.05  $                       -   1

Haleakala NP (BF) Waikau Fence HI All Others $187,129.13  $                       -   1

Haleakala NP (BF) Kalapawili Fence HI All Others $252,788.48  $                       -   1

Haleakala NP (BF) Hanawi Fence HI All Others $108,337.92  $                       -   1

Haleakala NP (BF) Haleakala Fence HI All Others $204,012.96  $          146,000.00 1

Haleakala NP (BF) Haupaakea Fence HI All Others $400,522.00  $                       -   1

Haleakala NP (IF) Dogleg Fence HI All Others $188,770.62  $                       -   1

Haleakala NP (IF) Fern Fence HI All Others $102,475.48  $                       -   1

Haleakala NP (IF) Charlie Fence HI All Others $78,791.21  $            66,800.00 1

Haleakala NP (IF) Charlie's Nose Fence HI All Others $34,893.25  $            23,500.00 1

Haleakala NP (IF) Palikea Fence HI All Others $113,262.37  $                       -   1

Haleakala NP (BF) Hana Rain Forest Fence HI All Others $392,549.08  $                       -   1

Haleakala NP (BF) Kaumakani Fence HI All Others $157,347.93  $                       -   1

Haleakala NP (BF) Pua'alu'u Fence HI All Others $65,659.34  $                       -   1

Haleakala NP (BF) Alaenui Fence HI All Others $165,133.25  $                       -   1

Haleakala NP (BF) Manawainui Fence HI All Others $383,403.67  $                       -   1

Haleakala NP (BF) Ohia Fence HI All Others $98,020.02  $                       -   1

Haleakala NP (IF) Alelele Fence HI All Others $33,767.66  $                       -   1

Haleakala NP (IF) Ka'apahu Fence HI All Others $67,769.82  $                       -   1

Haleakala NP (BF) Opelu Fence HI All Others $131,318.69  $                       -   1

Haleakala NP
UT-17 Waste Water System - HVC HI

Waste Water

Systems
$1,568,839.07  $              8,885.74 1

Haleakala NP UT-21 HVC Potable 232 Wtr System - HQ-24 HVC, HQ-39 M, HQ-40 HI Water Systems $161,325.77  $                       -   1

Hawaii Volcanoes NP Electrical System HI All Others $18,165,436.80  $          106,068.59 1

Hawaii Volcanoes NP Kahuku Interpretive Media HI All Others $95,498.30  $                       -   1

Hawaii Volcanoes NP Kilauea Visitor Center Display HI All Others $129,753.12  $          110,372.00 1

Hawaii Volcanoes NP Rainshed Pump House (Chlorinator) HI Water Systems $115,220.77  $                       -   1

Hawaii Volcanoes NP Rainshed Reservoir 1 HI Water Systems $7,201,298.16  $                       -   1

Hawaii Volcanoes NP Rainshed Reservoir 2 HI Water Systems $6,947,495.61  $                       -   1

Hawaii Volcanoes NP Rainshed Water Tank T1 HI Water Systems $1,077,599.66  $                       -   1

Hawaii Volcanoes NP Rainshed Water Tank T5 HI Water Systems $7,201,298.16  $                       -   1

Hawaii Volcanoes NP Rainshed Sand Filter Tank 1 HI Water Systems $1,137,423.15  $                       -   1

Hawaii Volcanoes NP Rainshed - Clear Well Tank HI Water Systems $91,346.20  $                       -   1

Hawaii Volcanoes NP Thurston Lavatube  Restrooms HI Buildings $246,249.36  $                       -   1

Hawaii Volcanoes NP Thurston Lavatube Bridge HI All Others $111,234.75  $                       -   1

Hawaii Volcanoes NP Thurston Lavatube  Trail HI Trails $551,927.21  $          255,226.74 1

Hawaii Volcanoes NP Jaggar Outside Interp Display HI All Others $8,200.40  $                       -   1

Hawaii Volcanoes NP Jaggar Museum  Interp Displays HI All Others $119,269.07  $            16,720.00 1

Hawaii Volcanoes NP HVO  Water Tanks HI Water Systems $1,152,207.71  $          176,801.18 1

Hawaii Volcanoes NP Jaggar Museum Restrooms HI Buildings $567,488.25  $            36,075.25 1

Hawaii Volcanoes NP Volcano Observatory Parking HI Paved Roads $834,966.70  $                       -   1

Hawaii Volcanoes NP HAVO Water System HI Water Systems $54,099,050.46  $       4,269,556.79 1

Hawaii Volcanoes NP
KVC Septic Sewage System HI

Waste Water

Systems
$206,696.72  $              1,780.44 1

Hawaii Volcanoes NP Crater Rim Drive HI Paved Roads $22,444,367.65  $     18,320,788.87 1

Hawaii Volcanoes NP Chain of Craters Road HI Paved Roads $43,044,040.52  $          455,181.05 1

Hawaii Volcanoes NP B168 Volcano House Main Buliding & New Addition HI Buildings $12,133,949.48  $       4,139,868.40 1

Hawaii Volcanoes NP Bldg 11 Ohia Wing HI Buildings $3,045,399.15  $       2,020,236.70 1

Hawaii Volcanoes NP B41 Kilauea Visitor Center HQ HI Buildings $6,918,936.22  $            61,790.48 1

Hawaii Volcanoes NP B323 KVC Restrooms HI Buildings $747,361.75  $          143,581.72 1

Hawaii Volcanoes NP Kilauea Visitors Center Parking HI Paved Roads $849,226.28  $                       -   1

Hawaii Volcanoes NP KVC Outside Interp Displays (Kilauea Summit) HI All Others $353,836.76  $                       -   1

Hawaii Volcanoes NP B42 1877 Volcano House - Art Center HI Buildings $1,473,268.83  $          374,962.63 1

Hawaii Volcanoes NP COMM-HAVO Radio System HI All Others $799,279.22  $                       -   1

Hawaii Volcanoes NP B310 Visitor Emergency Operations Center HI Buildings $2,313,882.20  $                       -   1

Hawaii Volcanoes NP KVC Area Interpretive Waysides HI All Others $14,921.61  $                       -   1

Hawaii Volcanoes NP 
Jaggar Museum Waste Water System HI 

Waste Water

Systems
$86,685.46  $                       -   1

Hawaii Volcanoes NP 
Thurston Lava Tube Waste Water System HI 

Waste Water

Systems
$75,268.23  $                       -   1

Hawaii Volcanoes NP 
KVC Headquarters WWS HI 

Waste Water

Systems
$39,188.04  $              1,396.95 1

Hawaii Volcanoes NP Jaggar Museum HI Buildings $4,659,136.76  $       1,087,654.91 1

Hawaii Volcanoes NP Rainshed  Water Tank T2 HI Water Systems $1,362,407.76  $                       -   1

Hawaii Volcanoes NP Rainshed  Water Tank T4 HI Water Systems $3,448,837.93  $                       -   1

Hawaii Volcanoes NP Rainshed  Sand Filter Tank 2 HI Water Systems $887,511.34  $                       -   1

Hawaii Volcanoes NP Kau Area Fences HI All Others $2,335,692.84  $          219,020.00 1

Hawaii Volcanoes NP Kilauea Area Fences HI All Others $795,389.22  $          571,956.00 1

Hawaii Volcanoes NP Olaa Rain Forest Area HI All Others $1,714,325.35  $       1,236,195.05 1

Hawaii Volcanoes NP Mauna Loa Fences HI All Others $4,124,280.77  $       1,411,988.63 1

Hawaii Volcanoes NP Kahuku Pasture/HOVE/West/Northwest Boundary Fences HI All Others $2,357,964.52  $       1,850,100.00 1

Hawaii Volcanoes NP Kahuku Kau/Kapapala Forest Boundary Segments HI All Others $3,444,711.78  $          306,765.36 1

Hawaii Volcanoes NP Rainshed Area Fences HI All Others $301,271.17  $          102,290.00 1

Hawaii Volcanoes NP Great Crack Area Fences HI All Others $637,778.83  $          305,602.67 1
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Hawaii Volcanoes NP Peter Lee Area Fences HI All Others $727,925.38  $          189,145.98 1

John Day Fossil Beds NM CL BLDG Office OR Buildings $30,682.96  $                       -   1

John Day Fossil Beds NM SR BLDG HIST Cant Ranch House Visitors Center OR Buildings $4,495,906.83  $          165,389.56 1

John Day Fossil Beds NM SR BLDG Paleontology Center TCVC OR Buildings $4,844,677.20  $            28,821.03 1

John Day Fossil Beds NM
SR UTIL Septic System CRH OR

Waste Water

Systems
$59,985.76  $            19,402.41 1

John Day Fossil Beds NM SR UTIL Water System Cant Ranch OR Water Systems $963,823.89  $            45,969.19 1

John Day Fossil Beds NM
SR UTIL Paleontology Center Septic System OR

Waste Water

Systems
$770,508.15  $                       -   1

John Day Fossil Beds NM SR UTIL Paleontology Center Water System Operations OR Water Systems $1,114,185.89  $                       -   1

John Muir NHS Main Access Road CA Paved Roads $214,416.14  $          291,371.24 1

John Muir NHS John Muir Home Access Parking RN0901 CA Paved Roads $258,653.07  $          192,519.87 1

John Muir NHS Adobe CA Buildings $2,612,299.30  $            57,991.75 1

John Muir NHS Muir House CA Buildings $6,580,968.05  $          520,404.05 1

Joshua Tree NP IM Modular Exhibits CA All Others $43,095.38  $                       -   1

Joshua Tree NP HQ Test PV System, 5.5 kW, grid-tied CA All Others $88,872.00  $                       -   1

Joshua Tree NP Pinto Basin Rd, RT 11 CA Paved Roads $128,955,849.29  $          116,953.31 1

Joshua Tree NP Cottonwood Well/Water System CA Water Systems $5,588,497.98  $          108,184.39 1

Joshua Tree NP East-West Highway, RT 12 CA Paved Roads $55,578,711.64  $       6,481,844.78 1

Joshua Tree NP Hidden Valley Nature Trail CA Trails $231,461.25  $            10,952.94 1

Joshua Tree NP Barker Dam Nature Trail CA Trails $442,309.77  $          297,852.71 1

Joshua Tree NP Ryan Mountain Trail CA Trails $381,251.50  $          109,840.61 1

Joshua Tree NP IM Joshua Tree Visitor Center Exhibits CA All Others $787,970.72  $                       -   1

Joshua Tree NP IM Oasis of Mara VC Interpretive Media CA All Others $1,135,149.97  $                       -   1

Joshua Tree NP IM Black Rock Nature Center Interpretive Media CA All Others $199,243.91  $                       -   1

Joshua Tree NP IM Cottonwood VC Interpretive Media CA All Others $218,207.07  $                       -   1

Joshua Tree NP CW Maint Yard PV System, 20 kW CA All Others $1,560,814.50  $          619,878.00 1

Kaloko-Honokohau NHP Water Distribution System HI Water Systems $255,998.28  $                       -   1

Kaloko-Honokohau NHP Kaloko Fish Pond Wall (Kuapa) HI All Others $5,559,476.83  $                       -   1

Kaloko-Honokohau NHP Visitor Information Center HI Buildings $1,720,679.57  $            20,000.00 1

Kaloko-Honokohau NHP Visitor Center Parking, RT 902 HI Paved Roads $751,863.20  $          159,521.47 1

Kaloko-Honokohau NHP Visitor Center Entrance Road, RT 0011 HI Paved Roads $518,135.65  $            31,248.48 1

Kalaupapa NHP KALA  # 817 a  Bulkhead Wall at Pier (Damien Rd.) HI All Others $8,832,566.83  $                       -   1

Kalaupapa NHP Trail Bridge #3 HI All Others $227,658.50  $                       -   1

Kalaupapa NHP Cemetery Q - St. Philomena Churchyard HI All Others $17,330.04  $                       -   1

Kalaupapa NHP Cemetery T - Bishop Home HI All Others $3,466.01  $            33,947.81 1

Kalaupapa NHP Bldg # 304  Paschoal Hall (Beretania St.) HI Buildings $5,440,983.72  $            63,718.50 1

Kalaupapa NHP Bldg # 711  St. Philomena Church (Kalawao) HI Buildings $1,997,575.98  $            23,958.09 1

Kalaupapa NHP Bldg # 715  Molokai Light Station Lighthouse (Lighthouse Are HI Buildings $25,774,527.62  $          353,427.13 1

Kalaupapa NHP KALA - Water System HI Water Systems $12,342,204.94  $       5,601,571.47 1

Kalaupapa NHP KALA - Electrical System HI All Others $6,552,524.11  $       2,963,028.34 1

Kalaupapa NHP # 866  Kalaupapa Trail (Pali) HI Trails $2,202,027.53  $          642,801.83 1

Kalaupapa NHP MARINA # 817  Kalaupapa Landing / Waterfront / Pier (Damien HI All Others $31,887,273.60  $       6,617,059.42 1

Klondike Gold Rush - Seattle Unit NHP G CADILLAC HOTEL BUILDING WA Buildings $12,328,292.38  $            71,391.00 1

Lava Beds NM Visitor Center  Bldg.101 CA Buildings $2,864,012.94  $            30,124.84 1

Lava Beds NM Maintenance Building  #71 CA Buildings $1,128,152.91  $              3,775.47 1

Lava Beds NM Main Water Distribution System (Water system) CA Water Systems $4,434,833.56  $                       -   1

Lava Beds NM
Waste Water System (Waste Water System) CA

Waste Water

Systems
$1,848,537.60  $                       -   1

Lava Beds NM Indian Well A Loop Campground CA Campgrounds $888,638.24  $              4,753.00 1

Lava Beds NM West Wilderness   (Black Lava Flow Wilderness) CA All Others $7,451,917.20  $          120,251.82 1

Lake Mead NRA KA CONC Marina Dock I LAKE007 NV All Others $1,654,812.19  $       2,362,598.54 1

Lake Mead NRA CC CONC Propane System NV All Others $39,085.19  $                       -   1

Lake Mead NRA CC Cottonwood Flood Control Dike NV All Others $1,071,263.09  $                       -   1

Lake Mead NRA Lake Mead Aids to Navigation NV All Others $925,750.00  $                       -   1

Lake Mead NRA Lake Mohave Aids to Navigation NV All Others $1,018,325.00  $                       -   1

Lake Mead NRA WB Flood Control Dike NV All Others $7,435,920.24  $                       -   1

Lake Mead NRA CC CONC Marina, Docks and Slips LAKE001 NV All Others $1,097,735.84  $                       -   1

Lake Mead NRA BB LMR Concession slips, moorings & docks NV All Others $10,396,259.94  $       1,051,350.00 1

Lake Mead NRA LV LM Ferry Service CONC Concession Slips, Moorings and Dock NV All Others $1,340,456.38  $                       -   1

Lake Mead NRA CB CONC Concession Docks NV All Others $2,307,763.66  $                       -   1

Lake Mead NRA BB CONC LVBH Slips, Moorings and Docks, incl break NV All Others $11,350,505.22  $       1,158,048.01 1

Lake Mead NRA WB CONC Slips. Moorings and Docks LAKE017 NV All Others $7,050,826.76  $            20,584.95 1

Lake Mead NRA BC Interagency Public Safety Communications Center 03 NV Buildings $3,114,791.41  $              6,032.30 1

Lake Mead NRA CC Water System NV Water Systems $23,626,980.88  $              4,157.00 1

Lake Mead NRA
CC Wastewater System NV

Waste Water

Systems
$6,304,575.48  $          438,272.47 1

Lake Mead NRA KA Water System NV Water Systems $49,476,772.00  $          387,101.29 1

Lake Mead NRA 
KA Wastewater System NV 

Waste Water

Systems
$11,287,608.72  $       1,235,623.92 1

Lake Mead NRA WB Water System NV Water Systems $10,504,546.56  $              4,157.00 1

Lake Mead NRA 
WB Wastewater System NV 

Waste Water

Systems
$6,890,688.05  $                       -   1

Lake Mead NRA TB Water System NV Water Systems $5,226,922.15  $            98,941.03 1

Lake Mead NRA 
TB Wastewater System NV 

Waste Water

Systems
$9,863,321.79  $            29,667.00 1

Lake Mead NRA BB Water System NV Water Systems $11,656,670.87  $                       -   1

Lake Mead NRA 
BB Wastewater System NV 

Waste Water

Systems
$12,362,194.20  $          203,876.55 1

Lake Mead NRA BB Boulder Harbor Docks, Ramps, Fish Cleaner NV All Others $54,930,268.60  $          617,040.84 1

Lake Mead NRA LV Water System NV Water Systems $6,692,558.90  $            96,638.73 1

Lake Mead NRA 
LV Wastewater System NV 

Waste Water

Systems
$8,013,948.96  $            24,116.91 1

Lake Mead NRA 
EB Wastewater System NV 

Waste Water

Systems
$7,520,782.88  $            34,745.64 1

Lake Mead NRA CB Water System NV Water Systems $40,311,565.51  $          388,839.46 1

Lake Mead NRA 
CB Wastewater System NV 

Waste Water

Systems
$9,350,840.49  $            38,040.27 1

Lake Mead NRA LV CONC Floating Restroom NV Buildings $482,397.84  $                       -   1

Lake Mead NRA BB CONC LVBH Fuel Station Sinclair Pumps LAKE006 NV All Others $45,324.72  $                       -   1

Lake Mead NRA LMM CONC Marina Electrical System NV All Others $1,133,983.17  $                       -   1

Lake Mead NRA LMM CONC Marina Water System NV Water Systems $134,920.56  $                       -   1

Lake Mead NRA 
LMM CONC Marina Wastewater System NV 

Waste Water

Systems
$54,543.72  $                       -   1

Lake Mead NRA LMFS CONC Marina Fuel System NV All Others $204,917.08  $                       -   1

Lake Mead NRA LMFS CONC Marina Water System NV Water Systems $204,583.34  $                       -   1

Lake Mead NRA 
LMFS CONC Marina Wastewater System NV 

Waste Water

Systems
$503,237.70  $                       -   1

Lake Mead NRA LMFS CONC Marina Electrical System NV All Others $947,417.73  $                       -   1

Lake Mead NRA CB CONC Marina 1 Fuel System - Floating NV All Others $101,711.12  $                       -   1

Lake Mead NRA CB CONC Marina 1&2 Electrical Systems NV All Others $751,797.13  $                       -   1

Lake Mead NRA CB CONC Marina 3 Electrical Systems NV All Others $177,703.34  $                       -   1

Lake Mead NRA CB CONC Marina 1&2 Water Systems NV Water Systems $35,489.03  $                       -   1

Lake Mead NRA CB CONC Marina 3 Water Systems NV Water Systems $59,147.87  $                       -   1

Lake Mead NRA 
CB CONC Marina 1&2 Wastewater Systems NV 

Waste Water

Systems
$92,587.07  $                       -   1

Lake Mead NRA 
LV CONC Marina Water System NV 

Waste Water

Systems
$56,359.29  $                       -   1

Lake Mead NRA LV CONC Marina Wastewater System NV Water Systems $95,775.69  $                       -   1

Lake Mead NRA LV CONC Marina Electrical System NV All Others $1,053,951.27  $                       -   1

Lake Mead NRA LV CONC Marina Fuel System NV All Others $241,198.61  $                       -   1

Lake Mead NRA TB CONC Marina 1, Mooring, Slips and Fuel Dock NV All Others $7,203,657.71  $                       -   1

Lake Mead NRA TB CONC Marina 1 Fuel System NV All Others $235,966.94  $                       -   1

Lake Mead NRA TB CONC Marina 1 Water System NV Water Systems $92,915.68  $                       -   1

Lake Mead NRA TB CONC Marina F Dock Water System NV Water Systems $133,707.92  $                       -   1

Lake Mead NRA TB CONC Marina 1 Electrical System NV All Others $125,391.06  $                       -   1

Lake Mead NRA TB CONC Marina 2 Electrical System NV All Others $250,332.43  $                       -   1

Lake Mead NRA TB CONC Marina F Dock Electrical System NV All Others $259,055.21  $            23,839.16 1

Lake Mead NRA BC Photo Voltaic System NV All Others $1,230,174.59  $                       -   1

Lake Mead NRA CC CONC Marina Wastewater System LAKE001 NV Water Systems $24,204.29  $                       -   1

Lake Mead NRA CC CONC Marina Fuel System (2 UST: 13,000 gal & 8,000 gal) L NV All Others $247,108.13  $                       -   1

Lake Mead NRA 
CC CONC Marina Water System LAKE001 NV 

Waste Water

Systems
$52,567.05  $                       -   1

Lake Mead NRA CC CONC Marina Electric System LAKE001 NV All Others $248,439.45  $                       -   1

Lake Mead NRA KA CONC Marina Docks and Slips NV All Others $7,635,095.72  $                       -   1

Lake Mead NRA EB CONC Marina Fuel System (10,000 gal) NV All Others $330,810.47  $                       -   1

Lake Mead NRA KA CONC Marina Wastewater System NV Water Systems $141,400.02  $                       -   1

Lake Mead NRA KA CONC Marina Fuel System(3 UST:12,000 gal ea) NV All Others $419,358.08  $                       -   1

Lake Mead NRA 
KA CONC Marina Water System NV 

Waste Water

Systems
$37,070.07  $                       -   1

Lake Mead NRA KA CONC Marina Electric System NV All Others $214,183.08  $                619.69 1

Lake Mead NRA IM BB Railroad Trail Parking Lot Waysides NV All Others $20,167.28  $                       -   1

Lake Mead NRA IM BB Visitor Center Alan Bible Waysides NV All Others $10,117.10  $                  75.00 1

Lake Mead NRA IM BB Lakeview Overlook Parking Area Waysides NV All Others $9,598.18  $                       -   1

Lake Mead NRA IM BB Alan Bible Visitor Center Parking Lot Waysides NV All Others $4,212.53  $                       -   1

Lake Mead NRA IM BB Visitor Center Alan Bible Exhibits NV All Others $1,102,234.98  $          923,725.00 1

Lake Mead NRA IM BB Historic Railroad Trail Waysides NV All Others $14,717.20  $                  75.00 1

Lake Mead NRA WB CONC Fuel System NV All Others $76,296.61  $              3,836.50 1

Lake Mead NRA KA Physical Security and Communications NV All Others $684,314.40  $                       -   1

Lake Mead NRA TB Physical Security and Communications NV All Others $684,314.40  $                       -   1

Lake Mead NRA Mt. Charleston Physical Security and Communication NV All Others $684,314.40  $            22,523.52 1

Lake Mead NRA CC Physical Security and Communications NV All Others $684,314.40  $                       -   1

Lake Mead NRA CB Physical Security and Communications NV All Others $6,976.45  $                       -   1

Lake Mead NRA BB Physical Security and Communications NV All Others $645,992.79  $                       -   1
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Lake Mead NRA WB Physical Security and Communications NV All Others $6,976.45  $                       -   1

Lake Mead NRA MV Physical Security and Communications NV All Others $6,976.45  $                       -   1

Lake Mead NRA EB Physical Security and Communications NV All Others $232,594.69  $                       -   1

Lake Mead NRA EB Echo Wash Bridge 8360-017P NV Paved Roads $8,379,329.85  $            28,415.50 1

Lake Mead NRA EB Valley of Fire Wash Bridge 8360-018P NV Paved Roads $13,912,433.91  $            30,364.61 1

Lake Mead NRA BB Nursery Office Building 490 NV Buildings $606,343.53  $                       -   1

Lake Mead NRA LV Physical Security and Communications NV All Others $684,314.40  $                       -   1

Lake Mead NRA OB Physical Security and Communications NV All Others $684,314.40  $            37,065.00 1

Lake Mead NRA BC Physical Security and Communications NV All Others $684,314.40  $                       -   1

Lake Mead NRA IM CB Ranger and Visitor Contact Station NV All Others $32,296.08  $                       -   1

Lake Mead NRA IM BB Historic Railroad Spur Trail NV All Others $6,558.75  $                       -   1

Lake Mead NRA BC Administration Building 1-Headquarters 001 NV Buildings $3,118,704.03  $          542,303.93 1

Lake Mead NRA BB Alan Bible Visitor Center 443 NV Buildings $5,300,623.80  $          621,960.44 1

Lake Mead NRA EB Northshore Road RTE 001 NV Paved Roads $93,038,474.89  $       5,838,865.20 1

Lake Mead NRA KA Access Road  RTE 114 NV Paved Roads $7,595,889.84  $                       -   1

Lake Mead NRA LVB Lakeshore Road RTE 003 NV Paved Roads $24,918,464.59  $       3,539,025.73 1

Lake Mead NRA EB Water System NV Water Systems $13,253,838.67  $            49,409.72 1

Lake Mead NRA BB River Mountains Loop Trail NV Trails $7,894,654.20  $                       -   1

Lake Mead NRA LV Lakeshore Bridge 8360-009P NV Paved Roads $5,171,569.44  $              5,062.50 1

Lake Mead NRA LV Las Vegas Wash Bridge 8360-001P NV Paved Roads $21,644,473.44  $              5,062.50 1

Lake Mead NRA EB Echo Wash Bridge 8360-002P NV Paved Roads $4,838,022.82  $                       -   1

Lake Mead NRA WB Willow Beach Area, Docks and Ramps NV All Others $2,168,692.54  $          163,439.36 1

Lake Mead NRA BB Hemenway, Lake Mead Marina, Docks, Ramps, Fish Cleaner NV All Others $46,981,180.77  $       2,859,230.55 1

Lake Mead NRA LV Las Vegas Bay Area, Docks, Ramps, Fish Cleaner NV All Others $22,376,967.57  $              7,375.26 1

Lake Mead NRA CB Callville Bay Area, Docks, Ramps, Fish Cleaner NV All Others $36,020,039.34  $              6,563.27 1

Lake Mead NRA EB Echo Bay Area, Docks, Ramps, Fish Cleaner NV All Others $23,172,395.74  $              6,563.27 1

Lake Mead NRA OB Overton Beach Area, Docks, Ramps, Fish Cleaner NV All Others $21,951,602.18  $                       -   1

Lake Mead NRA KA Katherine Landing Area, Docks, Ramps, Fish Cleaner NV All Others $9,576,567.66  $          459,528.76 1

Lake Mead NRA CC Cottonwood Cove Area, Docks, Ramps and Fish Cleaner NV All Others $4,286,823.57  $            11,000.00 1

Lake Mead NRA TB Temple Bar Area, Docks, Ramps, Fish Cleaners NV All Others $29,994,161.58  $          288,792.08 1

Lake Mead NRA CB Callville Wash Culvert 8360-007P NV Paved Roads $2,534,949.38  $            14,521.48 1

Lake Mead NRA CB West End Wash Culvert 8360-006P NV Paved Roads $2,812,736.59  $          281,502.11 1

Lake Mead NRA LV Gypsum Culvert Wash 8360-005P NV Paved Roads $1,589,902.31  $              8,437.50 1

Lake Mead NRA LV Northshore Culvert  8360-010P NV Paved Roads $1,152,474.32  $            10,539.84 1

Lake Mead NRA BB Historic Railroad Trail NV Trails $405,426.95  $                425.45 1

Lake Mead NRA LV CONC Floating Restaurant Lounge LVBH NV Buildings $975,110.69  $              3,724.01 1

Lake Mead NRA LV LMFS CONC Landing Building HC050 LAME 004 NV Buildings $0.00  $              1,820.00 1

Lake Mead NRA KA CONC Retail Store LMV12 LAKE007 NV Buildings $1,049,455.23  $              4,118.69 1

Lake Mead NRA KA CONC Restaurant LMV13 LAKE007 NV Buildings $2,383,603.92  $            21,926.89 1

Lake Mead NRA KA CONC Marina Gas Dock LAKE007 NV Buildings $431,029.76  $              6,501.58 1

Lake Mead NRA LV CONC Floating Store LVBH NV Buildings $1,039,609.24  $            40,719.03 1

Lake Mead NRA TB CONC Administration TB23  LAKE 009 NV Buildings $254,983.01  $                       -   1

Lake Mead NRA TB CONC Restaurant TB27 NV Buildings $2,213,346.50  $            31,368.11 1

Lake Mead NRA CC CONC Store LAKE001 NV Buildings $1,591,590.87  $                       -   1

Lake Mead NRA KA Katherine flood control dikes and channels NV All Others $5,944,425.90  $                       -   1

Lake Mead NRA LV Secondary Electrical Distribution Syst NV All Others $294,363.43  $                       -   1

Lake Mead NRA LV Secondary Electrical Distribution Water Treatment NV All Others $223,850.55  $                       -   1

Lake Mead NRA TB CONC Marina 2 Mooring, Slips incl breakwaters NV All Others $3,421,653.76  $                       -   1

Lake Mead NRA TB CONC Floating Service Station NV Buildings $11,223.25  $                       -   1

Lake Mead NRA LV Lakeshore Culvert 8360-011P NV Paved Roads $1,636,995.58  $            17,267.15 1

Lake Roosevelt NRA ROAD  EV  Evans Campground Rd, RT 204 WA Paved Roads $742,888.87  $            86,235.12 1

Lake Roosevelt NRA ROAD  HU  Hunters Campground Rd, RT 210 WA Paved Roads $997,035.06  $          283,115.45 1

Lake Roosevelt NRA BLDG  KF  Maint. Operations/Admin Office #2109 WA Buildings $4,857,863.47  $          110,700.00 1

Lake Roosevelt NRA ROAD  GC  Gifford Campground Rd, RT 211 WA Paved Roads $566,941.51  $            70,925.25 1

Lake Roosevelt NRA ROAD  PB  Porcupine Bay Campground Rd, RT 209 WA Paved Roads $1,648,611.15  $          189,973.32 1

Lake Roosevelt NRA ROAD  KF  Kettle Falls Boat Launch Pkg RT 911B WA Paved Roads $125,182.88  $            42,033.20 1

Lake Roosevelt NRA ROAD  KF  Kettle Falls Boat Launch Pkg RT 911C WA Paved Roads $540,137.38  $          232,301.70 1

Lake Roosevelt NRA ROAD  SC  Spring Canyon Boat Launch Pkg, RT 902G WA Paved Roads $505,246.77  $            92,348.96 1

Lake Roosevelt NRA ROAD  BB  Bradbury Beach Boat Launch Pkg, RT 962 WA Paved Roads $312,989.27  $            49,277.97 1

Lake Roosevelt NRA ROAD  KF  Kettle Falls Boat Launch Pkg RT 911 WA Paved Roads $1,711,640.81  $          682,236.69 1

Lake Roosevelt NRA ROAD  KF  Kettle Falls Campground Loop A RT 251A WA Paved Roads $351,894.73  $          195,428.52 1

Lake Roosevelt NRA ROAD  KF  Kettle Falls Marina Access Rd , RT 206 WA Paved Roads $390,994.14  $          339,505.38 1

Lake Roosevelt NRA ROAD  SC  Spring Canyon RV Campground Rd, RT 201 WA Paved Roads $234,860.97  $            85,276.92 1

Lake Roosevelt NRA ROAD  SB  Seven Bays Marina Access Rd, RT 221 WA Paved Roads $547,391.80  $          196,699.34 1

Lake Roosevelt NRA ROAD  FS  Ft. Spokane VC Access Rd, RT 222 WA Paved Roads $508,292.38  $          131,874.61 1

Lake Roosevelt NRA ROAD SC Spring Canyon Campgrd Loop Entrance Rd, RT 238 WA Paved Roads $566,941.51  $          116,413.02 1

Lake Roosevelt NRA ROAD  EV  Evans Boat Launch Pkg RT 941 WA Paved Roads $315,349.51  $          194,508.79 1

Lake Roosevelt NRA ROAD  GC  Gifford Boat Launch Pkg, RT 917 WA Paved Roads $605,454.65  $          108,257.70 1

Lake Roosevelt NRA ROAD  FS  Ft. Spokane Facilities Pkg, RT 905 WA Paved Roads $418,174.19  $          303,431.90 1

Lake Roosevelt NRA ROAD  HU  Hunters Boat  Launch Access Rd, RT 242 WA Paved Roads $1,276,436.23  $          143,319.74 1

Lake Roosevelt NRA ROAD  FS  Ft. Spokane VC Pkg RT 906 WA Paved Roads $256,548.58  $          167,761.77 1

Lake Roosevelt NRA ROAD  FS  Ft. Spokane Boat Launch Pkg, RT 907 WA Paved Roads $1,821,494.92  $                       -   1

Lake Roosevelt NRA ROAD  HU  Hunters Boat Launch Pkg RT 918b WA Paved Roads $1,050,659.00  $          161,158.19 1

Lake Roosevelt NRA ROAD  KY  Keller Ferry Boat Launch Pkg, RT 915 WA Paved Roads $1,499,359.69  $       1,025,542.92 1

Lake Roosevelt NRA ROAD  PB  Porcupine Bay Boat Lch Pkg, RT 923 WA Paved Roads $1,227,244.76  $          658,893.93 1

Lake Roosevelt NRA ROAD  SB  Seven Bays Boat Lch Pkg, RT 947 WA Paved Roads $724,108.37  $          194,351.12 1

Lake Roosevelt NRA BLDG  KF  Ranger Station #2107 WA Buildings $760,711.46  $            17,693.72 1

Lake Roosevelt NRA UTIL LARO Radio System WA All Others $1,102,012.80  $       1,696,145.84 1

Lake Roosevelt NRA BLDG  HQ  Administrative Building #100 WA Buildings $3,843,832.46  $            87,625.83 1

Lake Roosevelt NRA ROAD  SC  Spring Canyon Rd, RT 200 WA Paved Roads $3,229,338.31  $       1,573,214.07 1

Lake Roosevelt NRA BLDG  SC  Administrative Building #502A WA Buildings $834,708.58  $            43,692.44 1

Lake Roosevelt NRA ROAD  LM  Boat Launch Pkg RT 921 WA Paved Roads $646,502.42  $          267,842.85 1

Lake Roosevelt NRA ROAD  FS  Ft. Spokane Campground Rd, RT 203 WA Paved Roads $412,641.04  $                       -   1

Lake Roosevelt NRA BLDG  FS  Shop & Office  #1107 WA Buildings $3,124,901.79  $          154,959.22 1

Lake Roosevelt NRA TRLS  FS  Grounds Interpretive Trails WA Trails $329,480.91  $            80,444.37 1

Lake Roosevelt NRA BLDG  FS  Guardhouse H22 WA Buildings $4,215,796.18  $          247,538.29 1

Lake Roosevelt NRA BLDG  FS  Reservoir H39 WA Buildings $3,907,162.14  $          106,761.20 1

Lake Roosevelt NRA BLDG FS Spring House H40 WA Buildings $129,155.46  $              6,567.35 1

Lassen Volcanic NP
Waste Water System Ballfield/RV Sites (HQ) CA

Waste Water

Systems
$98,486.17  $            57,992.50 1

Lassen Volcanic NP
Waste Water System Summit Lake Ranger Station (SL) CA

Waste Water

Systems
$68,321.06  $                       -   1

Lassen Volcanic NP
Waste Water System Housing/Admin Area (ML) CA

Waste Water

Systems
$753,544.27  $                       -   1

Lassen Volcanic NP West Fork Sulphur Creek Bridge 8400-001P (MRC) CA Paved Roads $8,186,947.15  $          716,013.54 1

Lassen Volcanic NP Hat Creek Culvert 8400-002P (MRC) CA Paved Roads $1,067,947.38  $            95,877.00 1

Lassen Volcanic NP Mineral High Voltage Electric System (HQ) CA All Others $1,956,754.72  $          411,495.64 1

Lassen Volcanic NP Lassen Park Road, Rte 010 (MRC) CA Paved Roads $98,566,390.96  $          300,573.86 1

Lassen Volcanic NP Lodge Drakesbad Building #267 (WV) CA Buildings $857,093.70  $          331,739.64 1

Lassen Volcanic NP Loomis Museum Building #43 (ML) CA Buildings $2,080,213.25  $            64,575.42 1

Lassen Volcanic NP
Waste Water Collection System (HQ) CA

Waste Water

Systems
$3,079,378.01  $          315,577.95 1

Lassen Volcanic NP
Waste Water System Southwest (SW) CA

Waste Water

Systems
$2,064,856.10  $            99,000.00 1

Lassen Volcanic NP
Waste Water System Drakesbad (WV) CA

Waste Water

Systems
$1,410,079.06  $            31,324.33 1

Lassen Volcanic NP
Waste Water System Butte Lake (BL) CA

Waste Water

Systems
$640,591.22  $                       -   1

Lassen Volcanic NP
Waste Water System Campground/Plaza (ML) CA

Waste Water

Systems
$2,772,556.07  $          111,920.00 1

Lassen Volcanic NP Fuel System, Diesel (ML) CA All Others $109,923.43  $            14,533.77 1

Lassen Volcanic NP Fuel System Unleaded (ML) CA All Others $109,923.43  $            21,508.08 1

Lassen Volcanic NP Fuel System, Diesel (HQ) CA All Others $82,837.95  $            21,939.77 1

Lassen Volcanic NP Fuel System, Unleaded (HQ) CA All Others $82,837.95  $            14,533.77 1

Lassen Volcanic NP Manzanita Lake Dam (ML) CA All Others $582,342.67  $          216,073.56 1

Lassen Volcanic NP Dream Lake Dam  (WV) CA All Others $1,397,622.40  $                       -   1

Lassen Volcanic NP Southwest Visitor Center Parking, Rte 906 (SW) CA Paved Roads $1,214,108.29  $          833,036.06 1

Lassen Volcanic NP Lassen Peak Trail (FCT) CA Trails $3,746,767.95  $          279,095.97 1

Lassen Volcanic NP Bumpass Hell Trail (FCT) CA Trails $869,101.13  $          131,515.22 1

Lassen Volcanic NP Water System Drakesbad (WV) CA Water Systems $755,531.85  $            10,009.84 1

Lassen Volcanic NP Water System Mineral (HQ) CA Water Systems $1,807,931.52  $       1,160,655.11 1

Lassen Volcanic NP Water System Southwest (SW) CA Water Systems $2,313,360.41  $            42,874.72 1

Lassen Volcanic NP Water System Lost Creek (LC) CA Water Systems $1,120,215.08  $                       -   1

Lassen Volcanic NP Water System Manzanita (ML) CA Water Systems $3,545,358.61  $          360,415.90 1

Lassen Volcanic NP Water System Butte Lake (BL) CA Water Systems $2,060,183.07  $                       -   1

Lassen Volcanic NP Water System Summit Lake (SL) CA Water Systems $1,307,740.37  $                       -   1

Lassen Volcanic NP Park Radio System (HQ) CA All Others $770,978.82  $          224,807.01 1

Lassen Volcanic NP
Waste Water System North Campground (SL) CA

Waste Water

Systems
$138,618.99  $                       -   1

Lassen Volcanic NP Electric System Southwest (SW) CA All Others $3,885,110.18  $            46,066.94 1

Lassen Volcanic NP Bumpass Hell Boardwalk (FCT) CA Trails $288,356.08  $              8,618.12 1

Lassen Volcanic NP LAN System (HQ) CA All Others $764,611.25  $                       -   1

Lassen Volcanic NP LAN System (ML) CA All Others $462,823.42  $                       -   1

Lassen Volcanic NP Southwest Visitor Center (SW) CA Buildings $5,574,796.13  $            35,581.89 1

Lassen Volcanic NP Park Phone System (HQ) CA All Others $944,967.09  $          376,706.28 1

Lewis & Clark NHP BLDG - Fort Replica OR Buildings $1,908,867.02  $                       -   1

Lewis & Clark NHP BLDG - Visitor Center OR Buildings $7,584,826.59  $          539,011.25 1

Lewis & Clark NHP
UTLS - VC Waste Water System OR

Waste Water

Systems
$326,231.34  $          321,934.00 1

Lewis & Clark NHP UTLS - Water System (Main) OR Water Systems $542,940.67  $          488,000.00 1

Lewis & Clark NHP
UTLS - Sewer Line Piping Parkwide OR

Waste Water

Systems
$140,340.26  $          192,567.00 1

Manzanar NHS Wilder Orchard CA All Others $211,873.07  $            40,750.00 1

Manzanar NHS Lydston Orchard CA All Others $71,300.23  $                       -   1
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Manzanar NHS Merritt Park CA All Others $738,748.50  $                       -   1

Manzanar NHS VC / Auditorium CA Buildings $11,840,844.30  $          414,436.73 1

Manzanar NHS Military Police Sentry Post CA Buildings $98,546.47  $              9,570.53 1

Manzanar NHS Internal Police Sentry Post CA Buildings $39,616.90  $              9,000.80 1

Manzanar NHS Cemetery Monument CA All Others $307,735.65  $                       -   1

Manzanar NHS Historic Orchards CA All Others $4,833,428.14  $          403,186.79 1

Manzanar NHS Water Treatment System CA Water Systems $297,851.24  $                       -   1

Manzanar NHS
Waste Water System CA

Waste Water

Systems
$424,186.77  $            33,394.03 1

Minidoka NHS BLDG Warehouse (Proposed Visitor Contact Station) ID Buildings $1,077,002.37  $       1,491,310.25 1

Minidoka NHS MNMT, Nidoto Nai Yoni Memorial on Bainbrige Island ID All Others $97,759.20  $                       -   1

Minidoka NHS BLDG Historic Barrack Block 22 ID Buildings $537,118.25  $            10,961.60 1

Minidoka NHS BLDG Firestation ID Buildings $559,634.80  $          307,265.00 1

Minidoka NHS BLDG Historic Mess Hall Block 22 ID Buildings $874,210.78  $            50,904.00 1

Minidoka NHS BLDG Historic Root Cellar ID Buildings $2,371,889.70  $          689,825.00 1

Mojave NPres Headquarters CA Buildings $9,713,638.50  $                       -   1

Mojave NPres
Zzyzx Septic System CA

Waste Water

Systems
$248,867.53  $                       -   1

Mojave NPres IM Teutonia Peak Trail Waysides CA All Others $1,651.74  $                       -   1

Mojave NPres IM HWC Campground Wayside CA All Others $11,885.24  $                       -   1

Mojave NPres IM Midhills Campground Wayside CA All Others $11,885.24  $                       -   1

Mojave NPres IM ZZ Picnic Area Wayside CA All Others $9,910.44  $                       -   1

Mojave NPres IM Kelbaker Rd South Entrance MO Wayside CA All Others $3,303.48  $                       -   1

Mojave NPres IM Cima Rd Entrance Monument Wayside CA All Others $3,303.48  $                       -   1

Mojave NPres IM HW Picnic Area Waysides CA All Others $3,303.48  $                       -   1

Mojave NPres IM Kelso Grounds Waysides CA All Others $19,042.78  $                       -   1

Mojave NPres IM Kelso Dunes Parking Area Waysides CA All Others $3,303.48  $                512.80 1

Mojave NPres IM ZZ Lake Tuendae Trail Waysides CA All Others $6,606.96  $              1,497.68 1

Mojave NPres IM Kelso Depot Interpretive Media CA All Others $1,811,225.58  $            16,000.00 1

Mojave NPres IM Headquarters ( Lobby) CA All Others $254,383.80  $              2,500.00 1

Mojave NPres KD Kelso Depot 201 CA Buildings $40,902,396.86  $          199,703.12 1

Mojave NPres KD Kelso Water Distribution System CA Water Systems $961,609.67  $          172,895.51 1

Mojave NPres
KD Kelso Septic System CA

Waste Water

Systems
$405,932.19  $                       -   1

Mojave NPres HW Water System CA Water Systems $3,001,249.12  $          160,802.67 1

Mojave NPres ZZ  Water Distribution System CA Water Systems $500,836.43  $              2,322.40 1

Mojave NPres Comm-Moja Radio System CA All Others $700,737.95  $                       -   1

Mount Rainier NP COMM Weather Monitoring Systems WA All Others $282,168.60  $                       -   1

Mount Rainier NP WASY WTP (Paradise) WA Water Systems $51,042,318.96  $                       -   1

Mount Rainier NP WASY WTP (Nisqually Entrance) WA Water Systems $146,054.20  $              2,077.00 1

Mount Rainier NP WASY WTP (Tahoma Woods) WA Water Systems $353,940.93  $                       -   1

Mount Rainier NP DAMS Paradise (Edith Creek Dam) WA All Others $828,817.21  $                       -   1

Mount Rainier NP DAMS Longmire (Zurlo Creek Dam) WA All Others $118,348.28  $                       -   1

Mount Rainier NP DAMS Ohana # 1 (Laughing Water Creek Dam) WA All Others $126,908.15  $                       -   1

Mount Rainier NP DAMS Ohana # 2 (No Name Creek Dam) WA All Others $125,838.17  $                       -   1

Mount Rainier NP DAMS White River Entrance (Klickitat Creek Dam) WA All Others $2,792.34  $                       -   1

Mount Rainier NP DAMS Sunrise (Frozen Lake Dam) WA All Others $1,050,793.18  $              7,002.80 1

Mount Rainier NP TRLS Grove of the Patriarchs Trail WA Trails $834,702.39  $              6,224.48 1

Mount Rainier NP BLDG L001 Longmire (Administration) WA Buildings $5,162,745.51  $          234,552.93 1

Mount Rainier NP BLDG L006 Longmire (Community Bldg) WA Housing $3,534,743.48  $          374,300.27 1

Mount Rainier NP BLDG L501 Longmire (National Park Inn) Gift Shop WA Buildings $675,238.13  $              2,934.66 1

Mount Rainier NP BLDG L600 Longmire (National Park Inn) WA Buildings $10,993,312.63  $          311,029.64 1

Mount Rainier NP BLDG L620 Longmire (Gas Station Exhibit) WA Buildings $262,316.68  $              3,223.00 1

Mount Rainier NP BLDG N001 Nisqually (Entrance Office) WA Buildings $678,095.75  $            11,147.88 1

Mount Rainier NP QTRS N103 Nisqually (Oscar Brown House) WA Housing $432,543.31  $            16,659.22 1

Mount Rainier NP BLDG P001 Paradise (Old Ranger Station) WA Buildings $333,603.01  $                       -   1

Mount Rainier NP BLDG BC SW P051 Camp Muir (Public Shelter-NPS) WA Buildings $807,974.41  $                       -   1

Mount Rainier NP BLDG BC SW P053 Camp Muir (Ranger Station-NPS) WA Buildings $557,307.38  $                       -   1

Mount Rainier NP BLDG P600 Paradise (Inn) WA Buildings $57,600,051.97  $          246,049.30 1

Mount Rainier NP BLDG P601 Paradise (Inn Annex) WA Buildings $29,004,445.44  $       4,049,983.83 1

Mount Rainier NP BLDG P602 Paradise (Guide House) WA Buildings $8,390,246.93  $            96,194.91 1

Mount Rainier NP QTRS S001 Sunrise (South Block House) WA Housing $855,585.94  $                       -   1

Mount Rainier NP QTRS S002 Sunrise (North Block House) WA Housing $1,406,918.19  $            62,600.20 1

Mount Rainier NP BLDG S003 Sunrise (Visitors Center) WA Buildings $3,935,910.52  $            40,013.43 1

Mount Rainier NP ROAD SR 706 (Nisqually Entrance to Paradise) RT14 WA Paved Roads $72,595,976.23  $     23,288,693.98 1

Mount Rainier NP ROAD SR 123 (Mount Rainer Park) RT 10 WA Paved Roads $42,242,896.77  $       8,779,069.49 1

Mount Rainier NP ROAD SR 410 (Mather Memorial Pkwy) RT 12 WA Paved Roads $39,328,659.47  $       5,484,885.35 1

Mount Rainier NP PRKG Area (Paradise Lower Lot) RT 915 WA Paved Roads $2,931,243.72  $          508,275.68 1

Mount Rainier NP PRKG Area (Paradise Upper Lot) RT 916 WA Paved Roads $8,527,163.53  $       3,277,903.95 1

Mount Rainier NP PRKG Area (Sunrise Lodge) RT 935 WA Paved Roads $1,955,938.67  $          717,410.44 1

Mount Rainier NP ELEC Dist. Electrical System (Nisqually) WA All Others $313,249.81  $                       -   1

Mount Rainier NP ELEC Dist. Electrical System (Longmire) WA All Others $3,451,700.31  $          648,249.64 1

Mount Rainier NP ELEC Dist. Electrical System (Paradise) WA All Others $1,603,214.26  $            73,436.87 1

Mount Rainier NP ELEC Dist. Electrical System (Ohana) WA All Others $2,623,276.82  $          302,555.05 1

Mount Rainier NP ELEC Generator System (Sunrise) WA All Others $2,464,386.06  $          430,193.40 1

Mount Rainier NP ELEC Generator System (White River) WA All Others $1,015,638.79  $                       -   1

Mount Rainier NP
WAWA WWTP (Longmire) WA

Waste Water

Systems
$3,367,999.96  $          116,664.18 1

Mount Rainier NP 
WAWA WWTP (Tahoma Woods) WA

Waste Water

Systems
$867,163.21  $                       -   1

Mount Rainier NP
WAWA WWTP (Paradise) WA

Waste Water

Systems
$5,322,988.44  $          105,311.00 1

Mount Rainier NP
WAWA WWTP (Ohana) WA

Waste Water

Systems
$3,360,257.43  $            54,092.11 1

Mount Rainier NP
WAWA Waste Water System (Tahoma Woods) WA

Waste Water

Systems
$1,002,495.30  $          659,082.36 1

Mount Rainier NP
WAWA Waste Water System (Longmire) WA

Waste Water

Systems
$2,085,993.79  $          708,409.80 1

Mount Rainier NP
WAWA Waste Water System (Paradise) WA

Waste Water

Systems
$1,477,602.88  $          361,525.59 1

Mount Rainier NP
WAWA Waste Water System (Ohana) WA

Waste Water

Systems
$1,806,724.43  $          943,635.50 1

Mount Rainier NP
WAWA Septic System (White River Entrance) WA

Waste Water

Systems
$68,650.42  $              6,280.00 1

Mount Rainier NP
WAWA Septic System (Sunrise) WA

Waste Water

Systems
$457,669.47  $          172,510.85 1

Mount Rainier NP WASY WTP (Longmire) WA Water Systems $31,215,724.77  $              1,940.00 1

Mount Rainier NP WASY Water System (Paradise) WA Water Systems $6,045,602.94  $          565,478.61 1

Mount Rainier NP WASY WTP (Ohana) WA Water Systems $17,621,780.11  $            33,210.00 1

Mount Rainier NP WASY WTP (White River Entrance) WA Water Systems $1,104,729.79  $                       -   1

Mount Rainier NP WASY WTP (Sunrise) WA Water Systems $6,312,741.68  $                       -   1

Mount Rainier NP WASY Water System (Nisqually Entrance) WA Water Systems $1,728,955.47  $              8,540.00 1

Mount Rainier NP WASY Water System (Longmire) WA Water Systems $9,068,393.66  $          393,576.12 1

Mount Rainier NP WASY Water System (Ohana) WA Water Systems $5,748,589.86  $            40,000.00 1

Mount Rainier NP WASY Water System (White River Entrance) WA Water Systems $1,555,235.28  $          272,722.69 1

Mount Rainier NP WASY Water System (Sunrise) WA Water Systems $3,790,108.43  $       1,043,320.80 1

Mount Rainier NP WASY Water System (Tahoma Woods) WA Water Systems $5,774,958.55  $          800,740.58 1

Mount Rainier NP GRDS Campground (Ohana) WA Campgrounds $2,222,105.72  $       1,471,221.29 1

Mount Rainier NP GRDS Campground (Cougar Rock) WA Campgrounds $2,098,655.40  $          302,352.17 1

Mount Rainier NP ELEC SW Primary Powerline WA All Others $15,027,934.71  $       8,123,773.08 1

Mount Rainier NP GRDS Maintained Landscape (Paradise) WA All Others $1,432,367.80  $              2,500.00 1

Mount Rainier NP WASY Water System (Thompson's House) WA Water Systems $412,523.86  $                       -   1

Mount Rainier NP GRDS Maintained Landscape (Longmire) WA All Others $432,544.97  $          248,693.37 1

Mount Rainier NP GRDS Maintained Landscape (Sunrise) WA All Others $330,681.25  $          224,010.19 1

Mount Rainier NP BRDG Viaduct (Kautz Creek Bypass) WA Paved Roads $3,916,391.82  $              2,571.75 1

Mount Rainier NP 
WAWA Septic System (Thompson House) WA 

Waste Water

Systems
$57,208.68  $                       -   1

Mount Rainier NP GRDS Picnic Area (Longmire) WA All Others $35,228.51  $            22,856.31 1

Mount Rainier NP GRDS Picnic Area (Paradise) WA All Others $1,740,025.78  $            40,927.34 1

Mount Rainier NP TRLS Trail of the Shadows WA Trails $858,848.85  $            60,749.00 1

Mount Rainier NP TRLS Narada Falls Trail WA Trails $571,534.82  $          104,812.41 1

Mount Rainier NP TRLS Skyline Trail WA Trails $3,239,505.71  $            53,972.95 1

Mount Rainier NP TRLS Golden Gate Trail WA Trails $1,107,439.38  $            32,506.17 1

Mount Rainier NP TRLS WT-1 Longmire to N. Puyallup River WA Trails $7,146,991.34  $          372,922.98 1

Mount Rainier NP TRLS WT-2 N. Puyallup River to Mowich Lake WA Trails $3,913,720.54  $          215,359.91 1

Mount Rainier NP TRLS WT-3 Mowich Lake to Ipsut Campground WA Trails $2,041,264.06  $          336,627.29 1

Mount Rainier NP TRLS WT-4 Ipsut Campground to Sunrise Camp WA Trails $3,992,615.85  $          680,805.89 1

Mount Rainier NP TRLS WT-5 Sunrise Camp to White River WA Trails $4,055,096.91  $          109,667.53 1

Mount Rainier NP TRLS WT-6 White River to Box Canyon WA Trails $7,537,228.64  $          503,632.69 1

Mount Rainier NP TRLS WT-8 Reflection Lakes to Longmire WA Trails $4,420,755.70  $          177,776.79 1

Mount Rainier NP GRDS Housing (Longmire) WA All Others $2,197,695.25  $            53,499.00 1

Mount Rainier NP BRDG Structure (Kautz Creek) .001P WA Paved Roads $1,500,834.47  $          106,299.00 1

Mount Rainier NP BRDG Structure (Longmire Suspension) .002P WA Paved Roads $3,381,282.77  $          696,087.00 1

Mount Rainier NP BRDG Structure (Christine Falls) .003P WA Paved Roads $2,702,023.94  $          821,245.50 1

Mount Rainier NP BRDG Structure (Nisqually Glacier) .005P WA Paved Roads $19,073,220.38  $          812,673.00 1

Mount Rainier NP BRDG Structure (Laughing Water Creek) .020P WA Paved Roads $10,835,116.23  $          495,490.50 1

Mount Rainier NP BRDG Structure (Panther Creek) .021P WA Paved Roads $7,135,637.57  $          397,764.00 1

Mount Rainier NP BRDG Structure (Deer Creek) .022P WA Paved Roads $3,721,937.02  $            63,436.50 1

Mount Rainier NP BRDG Structure (Deadwood Creek) .024P WA Paved Roads $9,220,220.18  $          293,179.50 1

Mount Rainier NP BRDG Structure (Tahoma Creek) .026P WA Paved Roads $1,467,450.54  $          222,885.00 1

Mount Rainier NP BRDG Trails (Tahoma Creek/WT) Suspension Bridge WA All Others $961,267.34  $              2,820.00 1

Mount Rainier NP BRDG Trails (Carbon River/WT) Suspension Bridge WA All Others $961,267.34  $              2,467.50 1

Mount Rainier NP TUNN Structure (SR 123) .041P WA Paved Roads $15,919,564.15  $          255,069.00 1

Mount Rainier NP TRLS WT-7 Box Canyon to Reflection Lakes WA Trails $3,238,148.50  $          392,976.43 1
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Mount Rainier NP TRLS Northern Loop Trail WA Trails $6,151,741.06  $          228,450.18 1

Mount Rainier NP COMM Radio System WA All Others $4,333,883.96  $            10,007.12 1

Mount Rainier NP COMM Phone System WA All Others $528,219.62  $            47,500.00 1

Mount Rainier NP COMM IT System WA All Others $2,412,507.67  $                       -   1

Mount Rainier NP BLDG P003 Paradise (Jackson Visitor Center) WA Buildings $15,097,606.84  $            67,777.00 1

Mount Rainier NP ELEC Dist. Electrical System (Cougar Rock) WA All Others $911,701.42  $          203,060.00 1

Muir Woods NM MUWO Phone System CA All Others $148,564.35  $            10,000.00 1

Muir Woods NM Dipsea Trail (MUWO) CA Trails $1,562,094.50  $       1,682,901.97 1

Muir Woods NM Bohemian Grove Trail CA Trails $3,171,908.51  $            62,000.00 1

Muir Woods NM Muir Woods Annex Trail CA Trails $683,346.90  $          353,000.00 1

Muir Woods NM Quarters 15 MW-1 CA Housing $605,735.87  $                       -   1

Muir Woods NM Quarters 15 Garage MW-3 CA Housing $116,340.89  $                       -   1

Muir Woods NM Restroom, Lower MW-17 CA Buildings $300,652.16  $          105,449.69 1

Muir Woods NM Restroom, Upper MW-5 CA Buildings $521,422.42  $              2,253.75 1

Muir Woods NM Ben Johnson Trail CA Trails $3,934,568.62  $       1,354,036.80 1

Muir Woods NM Hillside Trail CA Trails $2,131,124.34  $       1,350,226.76 1

Muir Woods NM Redwood Creek Trail CA Trails $4,977,258.59  $       1,096,866.68 1

Muir Woods NM Muir Woods Main Trail CA Trails $4,027,587.25  $          217,909.96 1

Muir Woods NM Visitors Center MW-20 CA Buildings $1,020,970.09  $            13,942.60 1

Muir Woods NM Parking lot, Muir Woods Main (RN-P900) CA Paved Roads $2,102,571.89  $          679,536.73 1

Muir Woods NM Parking lot, Muir Woods Annex (RN-P902) CA Paved Roads $556,331.20  $          720,080.56 1

Muir Woods NM Muir Wood Upper Boardwalk Trail CA Trails $282,577.27  $                       -   1

Nez Perce NHP BLDG Visitor Center Spalding ID Buildings $8,063,494.31  $          916,096.85 1

Nez Perce NHP BLDG Storage Building Spalding ID Buildings $971,189.26  $              6,377.98 1

Nez Perce NHP BLDG Indian Agents Residence Green House Spalding ID Buildings $1,202,298.92  $            13,933.95 1

Nez Perce NHP GRDS Old Joseph Cemetary Oregon Washington OR All Others $359,631.21  $            27,589.96 1

Nez Perce NHP UTIL Visitor Center Water System ID Water Systems $1,256,280.70  $            97,616.70 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem Communication System WA All Others $402,014.27  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Rainbow Mist Trail WA Trails $179,424.66  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Water System WA Water Systems $761,770.25  $          106,622.00 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Telephone System WA All Others $136,279.88  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Computer Network System WA All Others $163,447.58  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA COMM-NOCA Radio System WA All Others $2,181,843.15  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA North Cascades Visitor Center #1090 WA Buildings $7,138,730.71  $          305,075.06 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Newhalem Visitor Center Sewage System WA

Waste Water

Systems
$450,348.65  $              6,808.22 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Visitor Center/Campground Water System WA Water Systems $2,296,952.31  $            82,038.40 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA ELC Water System WA Water Systems $747,733.52  $            19,830.72 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA ELC Sewer System WA

Waste Water

Systems
$560,342.71  $            17,983.84 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Water System WA Water Systems $517,698.28  $            89,126.44 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Housing Compound Photovoltaic System WA All Others $555,444.03  $            31,882.12 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Ross Lake Resort Water System WA Water Systems $1,132,135.50  $            95,137.60 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Ross Lake Resort Sewer System WA

Waste Water

Systems
$162,390.94  $            64,256.80 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Ross Lake Resort Electrical System WA All Others $433,479.22  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial Water System WA Water Systems $4,607,301.12  $            14,575.36 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE LCS Golden West Visitor Center #0006 WA Buildings $5,181,578.07  $          485,940.22 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH North Cascades Stehekin Lodge Restaurant Bldng #0021 WA Buildings $1,057,156.20  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Landing Water System WA Water Systems $3,295,355.86  $            27,910.00 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Stehekin Landing Sewage System WA

Waste Water

Systems
$2,413,130.26  $            23,254.52 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Stehekin Main Sewage Lift Station WA

Waste Water

Systems
$148,247.03  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Telephone Communication System WA All Others $355,829.27  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Weaver Point Water System WA Water Systems $112,782.35  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Standby Generator for Landing Facilities WA All Others $78,680.59  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Buckner Water System WA Water Systems $119,528.03  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Robertson Water System WA Water Systems $97,217.71  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Harlequin Bridge, #9470-011P WA Paved Roads $4,527,622.57  $            10,802.42 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Maintenance Yard Water System WA Water Systems $108,270.66  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Company Creek Water System WA Water Systems $122,661.01  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Griffith Water System WA Water Systems $97,508.55  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Valley Road (paved section), RT 10A WA Paved Roads $8,687,330.43  $       1,559,933.10 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Brownfield Water System WA Water Systems $117,421.04  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Bowles Water System WA Water Systems $108,112.77  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Hannegan-Whatcom Trail WA Trails $2,842,424.01  $          198,391.06 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Newhalem/Visitor Center Trails WA Trails $262,192.93  $            39,796.30 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Thunder Creek Trail WA Trails $2,980,290.29  $          139,462.84 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Landing Ferry Dock WA All Others $2,617,908.44  $                       -   1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Bridge Creek Trail (PCT) WA Trails $1,498,114.82  $          356,645.74 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Cascade Pass Trail WA Trails $1,196,795.64  $          231,691.12 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Copper Mountain Trail WA Trails $1,283,029.02  $          115,009.24 1

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Goodell Campground Water System WA Water Systems $239,959.16  $                       -   1

National Park of American Samoa Tutuila - Blunt's Point Historic Cannons & Casemen AS All Others $391,036.80  $            29,000.00 1

National Park of American Samoa Parkwide Interpretive Media Waysides AS All Others $168,554.64  $            22,269.04 1

Olympic NP Grandey Creek Bridge (Quinault) 9500-048 WA Paved Roads $4,554,351.45  $            82,923.75 1

Olympic NP Bldg Lake Crescent Spruce Railroad Trail CXT Vault Toilet (C WA Buildings $30,703.49  $              1,006.50 1

Olympic NP OPIBldg  372 Lake Crescent Rosemary Inn Lodge WA Buildings $3,477,267.51  $                       -   1

Olympic NP OPIBldg  374 Lake Crescent Rosemary Dreamerie Cabin WA Buildings $187,468.02  $                       -   1

Olympic NP OPIBldg  375 Lake Crescent Rosemary Indiana Cabin WA Buildings $139,645.01  $                       -   1

Olympic NP OPIBldg 376 Lake Crescent Rosemary Alabam Cabin WA Buildings $139,645.01  $                       -   1

Olympic NP OPIBldg  377 Lake Crescent Rosemary Honeysuckle Cabin WA Buildings $158,191.62  $                       -   1

Olympic NP OPI Bldg 370 Lake Crescent Rosemary Inn Entrance Gate WA Buildings $36,355.97  $                       -   1

Olympic NP OPIBldg 378 Lake Crescent Rosemary Wren Cabin WA Buildings $54,548.83  $                       -   1

Olympic NP OPIBldg 381 Lake Crescent Rosemary Silver Moon Cabin WA Buildings $132,008.18  $                       -   1

Olympic NP OPIBldg 382 Lake Crescent Rosemary Cara Mia Cabin WA Buildings $91,642.04  $                       -   1

Olympic NP OPIBldg 383 Lake Crescent Rosemary Dixie Cabin WA Buildings $168,555.90  $                       -   1

Olympic NP OPIBldg 386 Lake Crescent Rosemary Rockabye Cabin WA Buildings $94,914.97  $                       -   1

Olympic NP OPIBldg 388 Lake Crescent Rosemary Dardanella Cabin WA Buildings $101,460.83  $                       -   1

Olympic NP
Util Mora Dump Station Waste Water System WA

Waste Water

Systems
$66,620.16  $                       -   1

Olympic NP
Util Hoh Dump Station Waste Water System WA

Waste Water

Systems
$61,604.72  $                       -   1

Olympic NP
Util Sol Duc Dump Station Waste Water System WA

Waste Water

Systems
$61,604.72  $                       -   1

Olympic NP
CUtil Fairholm Store Waste Water System WA

Waste Water

Systems
$34,367.47  $                       -   1

Olympic NP Bldg Quinault VC Comfort Station WA Buildings $234,255.48  $              4,900.11 1

Olympic NP Util Quinault Graves Creek Water System WA Water Systems $361,598.12  $                       -   1

Olympic NP
CUtil Sol Duc Hot Springs Resort Lodge Waste Water System WA

Waste Water

Systems
$978,601.23  $                       -   1

Olympic NP
Util Mora Apartments/Ranger Station Waste Water System WA

Waste Water

Systems
$70,358.08  $                       -   1

Olympic NP
Util Mora Houses Waste Water System WA

Waste Water

Systems
$94,648.11  $                       -   1

Olympic NP CUtil Sol Duc Hot Springs Resort Electrical System WA All Others $227,164.83  $                       -   1

Olympic NP
Util Lake Crescent Fairholme Dump Station Waste Water System WA

Waste Water

Systems
$61,604.72  $                       -   1

Olympic NP Trail Staircase Skokomish Staircase Nature WA Trails $1,704,715.60  $          203,494.37 1

Olympic NP Trail Hurricane Ridge Hurricane WA Trails $2,735,658.90  $          814,388.48 1

Olympic NP Trail Elwha Nature WA Trails $403,079.19  $              1,252.97 1

Olympic NP Trail Lake Crescent Nature WA Trails $1,397,563.63  $          235,645.14 1

Olympic NP Trail Sol Duc Nature WA Trails $1,945,762.66  $          158,957.85 1

Olympic NP Trail Hoh Nature WA Trails $2,242,047.00  $          242,298.49 1

Olympic NP Trail Kalaloch Kalaloch WA Trails $2,582,324.51  $          367,766.67 1

Olympic NP Cobb Creek Bridge (Hoh) 9500-047 WA Paved Roads $302,947.23  $            76,545.00 1

Olympic NP Trail Staircase Nature Bridge Elk Creek WA All Others $102,388.30  $                       -   1

Olympic NP Trail Sol Duc Nature Major Bridge Sol Duc Fall WA All Others $237,930.91  $                       -   1

Olympic NP Trail Lake Ozette Major Bridge Ozette Trailhead WA All Others $618,146.53  $                       -   1

Olympic NP Trail Lake Crescent Nature Major Bridge Bovee's Meadow WA All Others $299,103.16  $            15,954.24 1

Olympic NP Trail Staircase Nature Footlog Elk Creek WA All Others $57,044.91  $            46,350.02 1

Olympic NP Trail Hoh Nature Minor Bridge Taft Creek Mile .01 Trailhead WA All Others $119,674.23  $                       -   1

Olympic NP Trail Hoh Nature Minor Bridge Taft Creek Mile 1.08 WA All Others $87,761.40  $            27,635.63 1

Olympic NP Trail Kalaloch Minor Bridge Beach 1 WA All Others $60,457.85  $                       -   1

Olympic NP Trail Kalaloch Minor Bridge Beach 4 WA All Others $66,308.61  $                       -   1

Olympic NP West Twin Creek Bridge (Hoh) 9500-053 WA Paved Roads $4,571,544.04  $          138,510.00 1

Olympic NP CBldg Kalaloch Group Camp Site CXT Vault Toilet (C-R) WA Buildings $30,703.49  $                       -   1

Olympic NP Bldg Staircase Parking CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg Lake Crescent East Beach CXT Vault Toilet (G-L) WA Buildings $30,703.49  $              1,178.00 1

Olympic NP Util Headquarters Water Distribution System WA Water Systems $1,010,334.61  $                       -   1

Olympic NP East Viaduct (Lake Crescent) 9500-050 WA Paved Roads $1,839,466.43  $            17,313.75 1

Olympic NP West Viaduct (Lake Crescent) 9500-051 WA Paved Roads $1,436,362.24  $            53,763.75 1

Olympic NP New Barnes Creek Bridge (Lake Crescent) 9500-052 WA Paved Roads $3,310,780.43  $            14,580.00 1

Olympic NP Bldg Hurricane Ridge Ski Shed WA Buildings $55,448.66  $                       -   1

Olympic NP Bldg Sol Duc Group Camp Site Privy WA Buildings $17,452.51  $              2,673.54 1

Olympic NP Bldg Lake Ozette Swan Bay CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg Lake Ozette CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Util Lake Crescent Log Cabin Water System WA Water Systems $1,042,525.50  $              2,700.00 1

Olympic NP Bldg 25 Elwha Ranger Station WA Buildings $577,309.46  $            96,000.00 1

Olympic NP Bldg 1347 Elwha  Altaire CXT Vault Toilet (?-?) WA Buildings $30,703.49  $              1,178.00 1

Olympic NP Bldg 253 Elwha Campground Comfort Station WA Buildings $149,923.51  $            12,503.43 1

Olympic NP Bldg 254 Elwha Altaire Campground Comfort Station WA Buildings $149,923.51  $            12,503.43 1

Olympic NP Bldg 10 Headquarters Port Angeles Visitor Center WA Buildings $5,254,172.89  $       1,539,322.55 1
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Olympic NP OPIBldg 384 Lake Crescent Rosemary Summerie Cabin WA Buildings $178,920.17  $                       -   1

Olympic NP Bldg 749 Heart O the Hills Entrance Station WA Buildings $94,262.73  $              8,731.17 1

Olympic NP Bldg 752 Heart O the Hills A Loop Comfort Station WA Buildings $182,719.28  $            68,702.43 1

Olympic NP Bldg 753 Heart O the Hills B Loop Comfort Station WA Buildings $168,663.95  $            71,516.89 1

Olympic NP Bldg 754 Heart O the Hills C Loop Comfort Station WA Buildings $182,719.28  $                346.88 1

Olympic NP Bldg 755 Heart O the Hills D Loop Comfort Station WA Buildings $182,719.28  $                       -   1

Olympic NP Bldg 112  Hoh Visitor Center WA Buildings $1,290,509.68  $       1,002,498.35 1

Olympic NP Bldg 132 Hoh Picnic Area Comfort Station WA Buildings $149,923.51  $            80,895.46 1

Olympic NP Bldg 909 Hoh B Loop Comfort Station WA Buildings $168,663.95  $          159,808.50 1

Olympic NP Bldg 920 Hoh A Loop Comfort Station WA Buildings $168,663.95  $          120,801.73 1

Olympic NP Bldg 910 Hoh C Loop Comfort Station WA Buildings $168,663.95  $          130,930.78 1

Olympic NP Util Elwha Campground Water System WA Water Systems $713,612.33  $            47,462.25 1

Olympic NP Util Elwha Altaire/Housing Water System WA Water Systems $813,161.36  $              9,508.39 1

Olympic NP Bldg 719 Kalaloch Visitor Center/Ranger Station WA Buildings $1,269,053.77  $          107,606.45 1

Olympic NP Bldg 894 Kalaloch Comfort Station 1 WA Buildings $128,840.52  $            75,644.98 1

Olympic NP Bldg 895 Kalaloch Comfort Station  2 WA Buildings $187,404.39  $            75,730.14 1

Olympic NP Bldg 683 Kalaloch Comfort Station  3 WA Buildings $128,840.52  $            75,575.71 1

Olympic NP Bldg 1504 Kalaloch South Beach Comfort Station WA Buildings $187,404.39  $            47,305.47 1

Olympic NP Bldg Kalaloch Beach Trail 4 CXT VaultToilet 1 (Male) (G-R) WA Buildings $30,703.49  $              1,805.85 1

Olympic NP Util Kalaloch Electrical System WA All Others $262,604.30  $                       -   1

Olympic NP Util Kalaloch Water System WA Water Systems $7,110,878.19  $          296,779.86 1

Olympic NP
Util Kalaloch Lagoon Waste Water System WA

Waste Water

Systems
$5,408,523.52  $            99,906.30 1

Olympic NP Util Hurricane Electrical System WA All Others $16,359,408.25  $            35,260.34 1

Olympic NP Util Hurricane Water System WA Water Systems $3,027,288.18  $          250,751.13 1

Olympic NP 
Util Headquarters Waste Water Distribution System WA 

Waste Water

Systems
$462,831.16  $                       -   1

Olympic NP Util Headquarters Fuel System WA All Others $71,914.33  $            43,125.04 1

Olympic NP Util Heart O the Hills Water System WA Water Systems $2,211,919.64  $          394,883.14 1

Olympic NP Util Hoh Electrical System WA All Others $906,514.33  $            14,205.63 1

Olympic NP Util Hoh Water System WA Water Systems $2,304,396.88  $                       -   1

Olympic NP 
Util Hoh Cmpg, VC, Apt Waste Water System WA 

Waste Water

Systems
$5,294,083.25  $          125,172.90 1

Olympic NP Util Hoh Fuel  System WA All Others $92,622.40  $            40,000.00 1

Olympic NP OPIBldg 373 Lake Crescent Rosemary Tumble Inn WA Buildings $623,952.66  $                       -   1

Olympic NP Bldg 1307 Lake Crescent Waste Water Treatment Plant WA Buildings $1,351,482.57  $            18,422.21 1

Olympic NP OPIBldg 380 Lake Crescent Rosemary Redwing Cabin WA Buildings $213,704.35  $                       -   1

Olympic NP Bldg 1496 Lake Crescent Storm King Comfort Station WA Buildings $239,877.61  $                       -   1

Olympic NP Bldg 192 Lake Crescent Storm King Ranger Station WA Buildings $372,615.01  $          112,766.31 1

Olympic NP Bldg 976 Lake Crescent Fairholme  A Loop Comfort Station WA Buildings $187,404.39  $            83,169.93 1

Olympic NP Bldg 977 Lake Crescent Fairholme B Loop Comfort Station WA Buildings $187,404.39  $            74,799.00 1

Olympic NP Bldg 978 Lake Crescent Fairholme C Loop Comfort Station WA Buildings $187,404.39  $            74,799.00 1

Olympic NP 
Util Lake Crescent Log Cabin Waste Water System WA 

Waste Water

Systems
$1,956,254.97  $          921,814.04 1

Olympic NP Util Lake Crescent Barnes Point Water System WA Water Systems $4,809,274.73  $          317,239.96 1

Olympic NP 
Util Lake Crescent Barnes Point Waste Water System WA 

Waste Water

Systems
$5,973,617.93  $          949,699.45 1

Olympic NP Util Lake Crescent Fairholme Water System WA Water Systems $1,270,733.78  $            26,750.00 1

Olympic NP Bldg 1305 Lake Ozette Comfort Station WA Buildings $292,819.35  $            72,218.44 1

Olympic NP Util Lake Ozette Water System WA Water Systems $396,051.54  $                       -   1

Olympic NP 
Util Lake Ozette Royal Flush Waste Water System WA 

Waste Water

Systems
$1,480,784.41  $                       -   1

Olympic NP Bldg 963 Mora Rialto Beach Comfort Station WA Buildings $243,625.70  $                       -   1

Olympic NP Bldg 964 Mora  A & B Loop Comfort Station WA Buildings $178,034.17  $            65,499.00 1

Olympic NP Bldg 965 Mora C  Loop  Comfort Station WA Buildings $168,663.95  $            65,499.00 1

Olympic NP Bldg 966 Mora  D Loop Comfort Station WA Buildings $168,663.95  $            65,499.00 1

Olympic NP Bldg 968 Mora Ranger Station WA Buildings $216,249.78  $            20,095.44 1

Olympic NP Bldg 1341 Mora Third Beach CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Util Mora Water System WA Water Systems $2,058,500.28  $                       -   1

Olympic NP Road Quinault North Shore Paved RT104 WA Paved Roads $29,639,167.49  $     14,564,829.60 1

Olympic NP Bldg 1326 Quinault Vandewater Ranger Station/Visitor Center WA Buildings $1,257,273.40  $            11,688.80 1

Olympic NP Util Quinault Vanderwater Water System WA Water Systems $616,832.28  $            37,250.00 1

Olympic NP Bldg 125 Sol Duc A Loop Comfort Station # 2 WA Buildings $168,663.95  $            76,451.67 1

Olympic NP Bldg 126 Sol Duc A Loop Comfort Station # 1 WA Buildings $149,923.51  $              9,300.00 1

Olympic NP Bldg 172 Sol Duc Eagle Guard Ranger Station WA Buildings $357,089.39  $            98,543.61 1

Olympic NP Bldg 987 Sol Duc B Loop Comfort Station #2 WA Buildings $178,034.17  $            89,464.00 1

Olympic NP Bldg 988 Sol Duc B Loop Comfort Station #1 WA Buildings $168,663.95  $            83,523.79 1

Olympic NP Bldg 1355 Sol Duc Salmon Cascades CXT Vault Toilet (C-L) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg 1356 Sol Duc A Loop Vault Toilet WA Buildings $17,452.51  $              5,884.56 1

Olympic NP Bldg 1503 Sol Duc Interp Shelter CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Util Sol Duc Water System WA Water Systems $3,364,434.32  $            48,226.00 1

Olympic NP Bldg 142 Staircase Ranger Station WA Buildings $275,302.61  $            20,683.02 1

Olympic NP Bldg 155 Staircase Campground Comfort Station WA Buildings $149,923.51  $                       -   1

Olympic NP Bldg 250 Staircase Campground Comfort Station WA Buildings $149,923.51  $            67,522.32 1

Olympic NP Bldg 1456 Staircase Handicap Vault Toilet WA Buildings $19,391.67  $                727.12 1

Olympic NP Bldg 1501 Staircase Entrance Station WA Buildings $20,658.63  $                       -   1

Olympic NP Util Staircase Electrical System WA All Others $973,942.01  $                       -   1

Olympic NP Util Staircase Water System WA Water Systems $1,145,970.66  $            17,500.00 1

Olympic NP Util Staircase Propane System WA All Others $25,915.08  $                       -   1

Olympic NP Road Hoh Paved RT107 WA Paved Roads $19,081,173.89  $     10,599,347.65 1

Olympic NP Road Hurricane Ridge Paved RT12 WA Paved Roads $87,708,132.29  $     14,383,937.88 1

Olympic NP Road Sol Duc Lodge Paved RT205 WA Paved Roads $399,170.37  $          524,874.29 1

Olympic NP Road Lake Crescent Highway (US 101) Paved RT11 WA Paved Roads $42,780,521.20  $     19,767,010.85 1

Olympic NP CRoad Kalaloch Lodge Paved RT229 WA Paved Roads $2,770,033.59  $          540,966.95 1

Olympic NP Util Quinault Fuel System WA All Others $112,970.53  $            74,675.94 1

Olympic NP Bldg Sol Duc Trailhead 1 CXT Vault Toilet (TS) WA Buildings $55,266.27  $              2,152.92 1

Olympic NP Bldg 1331 Elwha Campground CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg  711 Hurricane Ridge Visitor Center WA Buildings $7,696,990.97  $          688,515.46 1

Olympic NP Bldg 961 Hurricane Ridge Picnic Area  A Comfort Station WA Buildings $191,152.47  $            70,506.67 1

Olympic NP Bldg 962 Hurricane Ridge Picnic Area B Comfort Station WA Buildings $191,152.47  $            68,726.47 1

Olympic NP CUtil Kalaloch Lodge Fuel System WA All Others $94,590.02  $                       -   1

Olympic NP CSPF Sol Duc Hot Springs Hot Pool, Small WA All Others $25,118.62  $                       -   1

Olympic NP CSPF Sol Duc Hot Springs Hot Pool, Medium WA All Others $39,240.03  $                       -   1

Olympic NP CSPF Sol Duc Hot Springs Hot Pool, Large WA All Others $102,099.06  $                       -   1

Olympic NP IM Hoh Spruce Nature Trail WA All Others $7,839.31  $                       -   1

Olympic NP IM Hoh Hall of Mosses Trail WA All Others $3,484.14  $                       -   1

Olympic NP IM Big Spruce Pullout WA All Others $1,742.07  $                       -   1

Olympic NP IM Hoh Visitor Center Grounds WA All Others $1,742.07  $          258,750.00 1

Olympic NP IM Hurricane Ridge VC Grounds WA All Others $9,116.83  $          676,483.89 1

Olympic NP IM Hurricane Ridge High Ridge Trail WA All Others $6,300.48  $              1,115.39 1

Olympic NP IM Hurricane Ridge Cirque Rim Trail WA All Others $9,349.10  $              1,115.39 1

Olympic NP IM Hurricane Ridge Meadow Loop Trail WA All Others $2,613.10  $                       -   1

Olympic NP IM Hurricane Ridge Waysides WA All Others $7,374.76  $              2,230.78 1

Olympic NP IM Hurricane Ridge Road Tunnels Overlook WA All Others $7,171.52  $                       -   1

Olympic NP IM Hoh Mini-Trail WA All Others $6,910.69  $                       -   1

Olympic NP IM Kalaloch Campground WA All Others $3,484.14  $                       -   1

Olympic NP IM Hurricane Ridge Obstruction Point WA All Others $5,226.21  $                       -   1

Olympic NP IM Hurricane Hill WA All Others $18,520.64  $              2,000.00 1

Olympic NP IM Sharing the Territory WA All Others $72,406.24  $                       -   1

Olympic NP IM Hoh WA All Others $13,773.38  $                       -   1

Olympic NP IM Hoh VC WA All Others $289,385.01  $          258,750.00 1

Olympic NP IM 10 Essentials WA All Others $10,416.66  $                       -   1

Olympic NP IM ONPVC WA All Others $413,201.48  $                       -   1

Olympic NP IM Photo Mural WA All Others $44,074.82  $                       -   1

Olympic NP IM Blue Heron WA All Others $61,159.58  $                       -   1

Olympic NP IM WIC WA All Others $33,744.79  $                       -   1

Olympic NP IM To Hold Time in Your Hands WA All Others $17,216.73  $                       -   1

Olympic NP IM Canoe Exhibit WA All Others $34,433.46  $                       -   1

Olympic NP IM Elk Exhibit WA All Others $211,927.73  $                       -   1

Olympic NP IM Tree Exhibit ONPVC WA All Others $17,216.73  $                       -   1

Olympic NP IM Fish Cycle WA All Others $30,990.11  $                       -   1

Olympic NP IM Wilderness in Discord WA All Others $10,416.66  $                       -   1

Olympic NP IM Forest Landscapes WA All Others $10,416.66  $                       -   1

Olympic NP IM A Niche for Every Creature WA All Others $17,216.73  $                       -   1

Olympic NP IM Discovery Room WA All Others $10,416.66  $                       -   1

Olympic NP IM Hallway WA All Others $17,216.73  $                       -   1

Olympic NP IM Kalaloch VC WA All Others $10,416.66  $                       -   1

Olympic NP IM Hurricane Ridge WA All Others $10,416.66  $          600,000.00 1

Olympic NP IM Hurricane Ridge VC WA All Others $1,033,003.69  $          776,250.00 1

Olympic NP IM Hurricane Ridge Misc WA All Others $10,416.66  $                       -   1

Olympic NP OPI BLDG-Lake Crescent Old Schoolhouse WA Buildings $156,607.97  $                       -   1

Olympic NP IM Wildflowers in the High Country WA All Others $17,216.73  $                       -   1

Olympic NP IM Changing Climate Changing Landscape WA All Others $10,416.66  $                       -   1

Olympic NP IM Adventure Background WA All Others $17,216.73  $                       -   1

Olympic NP IM Many Different Animals WA All Others $10,416.66  $                       -   1

Olympic NP IM A View of the Future WA All Others $10,416.66  $                       -   1

Olympic NP IM Quinault VC Exhibits WA All Others $10,416.66  $                       -   1

Olympic NP Bldg Headquarters PAVC Unisex Restoom WA Buildings $89,954.11  $                       -   1

Olympic NP Radio System WA All Others $5,266,606.15  $          196,000.00 1

Olympic NP Telephone System - Headquarters WA All Others $815,645.80  $          124,900.00 1

Olympic NP Trail Lake Crescent Nature Bridge Marymere Falls WA All Others $296,013.70  $                       -   1

Olympic NP Trail Hoh Nature Bridge Hall of Mosses WA All Others $76,593.44  $                       -   1

Olympic NP Trail Hoh Nature Bridge #1 Mini Loop Trail WA All Others $59,086.37  $                       -   1

Olympic NP Trail Hoh Nature Bridge #2 Mini Loop Trail WA All Others $16,412.88  $                       -   1
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Olympic NP Trail Lake Crescent Olympic Discovery Trail - ODT WA Trails $3,655,555.31  $            75,000.00 1

Olympic NP Bldg Elwha Madison Falls CXT Vault Toilet (C-R) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Trail Staircase Nature Maj Bridge Staircase Rapids WA All Others $1,123,523.13  $                       -   1

Olympic NP Bldg Elwha Whiskey Bend Trail Head CXT Vault Toilet (G-L) WA Buildings $30,703.49  $              1,178.00 1

Olympic NP Bldg Elwha Boulder Creek Trail Head CXT Vault Toilet (G-R) WA Buildings $30,703.49  $              1,178.00 1

Olympic NP Bldg Kalaloch Ruby Beach  CXT Vault Toilet (TS) WA Buildings $55,266.27  $              3,018.03 1

Olympic NP Bldg 684 Kalaloch Comfort Station 4 WA Buildings $187,404.39  $            73,706.38 1

Olympic NP Bldg 685 Kalaloch Comfort Station 5 WA Buildings $187,404.39  $            67,519.81 1

Olympic NP Bldg Kalaloch Beach Trail 4 CXT Vault Toilet 2 (Female) (G-R WA Buildings $30,703.49  $              1,805.85 1

Olympic NP Road Sol Duc Valley Paved RT103 WA Paved Roads $61,313,148.29  $     10,904,944.55 1

Olympic NP Road Mora Rialto Beach Paved RT115 WA Paved Roads $6,392,385.22  $       1,515,032.11 1

Olympic NP Road Headquarters Port Angeles Visitor Center Paved  RT221 WA Paved Roads $2,130,795.07  $            84,881.59 1

Olympic NP Road Lake Crescent Log Cabin Paved RT222 WA Paved Roads $5,173,319.89  $            55,383.75 1

Olympic NP Road Lake Crescent Lodge Paved  RT224 WA Paved Roads $3,967,945.95  $          103,338.45 1

Olympic NP Big Creek Bridge (Quinault) 9500-019 WA Paved Roads $6,096,654.90  $              1,822.50 1

Olympic NP Bunch Creek Bridge (Quinault) 9500-020 WA Paved Roads $2,705,260.25  $            13,668.75 1

Olympic NP Canning Creek Bridge (Quinault) 9500-021 WA Paved Roads $2,994,588.18  $            64,527.62 1

Olympic NP Canoe Creek Bridge (Quinault) 9500-014 WA Paved Roads $2,576,903.30  $            39,183.75 1

Olympic NP Coal Creek Bridge (Ozette) 9500-035 WA Paved Roads $1,873,551.33  $          109,350.00 1

Olympic NP Finley Creek Temporary Bridge (Quinault) 9500-018 WA Paved Roads $3,823,883.37  $            15,680.37 1

Olympic NP Howe Creek Bridge (Quinault) 9500-022 WA Paved Roads $5,114,493.21  $            51,030.00 1

Olympic NP Kestner Creek Bridge (Quinault) 9500-017 WA Paved Roads $2,356,025.87  $            29,160.00 1

Olympic NP North Fork Sol Duc River Bridge 9500-006 WA Paved Roads $4,203,512.92  $            87,480.00 1

Olympic NP Quinault River Bridge 9500-023 WA Paved Roads $15,621,669.53  $          142,155.00 1

Olympic NP North Viaduct (Hurricane) 9500-025 WA Paved Roads $5,890,064.68  $            67,432.50 1

Olympic NP South Viaduct (Hurricane) 9500-029 WA Paved Roads $5,521,935.63  $            40,095.00 1

Olympic NP Sol Duc Hot Springs Bridge 9500-007 WA Paved Roads $4,842,162.81  $          315,292.50 1

Olympic NP Snider Creek Bridge (Hoh) 9500-043 WA Paved Roads $1,218,508.98  $            21,870.00 1

Olympic NP Road Tunnel 1 Heart O the Hills Parkway 9500-026P WA Paved Roads $8,344,927.76  $          131,862.48 1

Olympic NP Road Tunnel 2 Heart O the Hills Parkway 9500-027P WA Paved Roads $5,981,019.39  $            68,091.88 1

Olympic NP Road Tunnel 3 Heart O the Hills Parkway 9500-028P WA Paved Roads $10,577,893.02  $          117,907.97 1

Olympic NP CBldg 1471 Lake Crescent Log Cabin Resort RV CS & Laundromat WA Buildings $445,770.49  $            23,044.46 1

Olympic NP CBldg 872 Lake Crescent Log Cabin Resort Lodge/Motel Rooms 1 WA Buildings $2,459,261.36  $          142,752.36 1

Olympic NP CBldg 1484 Lake Crescent Log Cabin Resort A-Frame Chalet Uni WA Buildings $1,211,075.89  $            47,558.13 1

Olympic NP CBldg 1485 Lake Crescent Log Cabin Resort A-Frame Chalet Eas WA Buildings $1,211,075.89  $            20,024.64 1

Olympic NP Cbldg 1527 Lake Crescent Log Cabin Resort Camping Cabin 25 WA Buildings $140,253.11  $            10,669.31 1

Olympic NP CBldg 1528 Lake Crescent Log Cabin Resort Camping Cabin 26 WA Buildings $140,253.11  $            10,781.84 1

Olympic NP CBldg 1529 Lake Crescent Log Cabin Resort Camping Cabin 27 WA Buildings $140,253.11  $            10,762.19 1

Olympic NP Cbldg 1530 Lake Crescent Log Cabin Resort Camping Cabin 28 WA Buildings $140,253.11  $            14,361.32 1

Olympic NP CUtil Lake Crescent Log Cabin Resort Propane System WA All Others $25,377.58  $              1,952.35 1

Olympic NP CCmpg Lake Crescent  Log Cabin Resort  Campground WA Campgrounds $322,498.71  $            99,180.49 1

Olympic NP
CRoad Lake Crescent Log Cabin Resort UnPaved WA Unpaved Roads $163,437.74  $              2,190.16 1

Olympic NP Waterfront System Lake Crescent Log Cabin Resort WA All Others $506,757.30  $          194,068.12 1

Olympic NP CBldg 1378 Sol Duc Hot Springs Resort 1 Cabin 107 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1379 Sol Duc Hot Springs Resort 2 Cabin 108 WA Buildings $131,640.90  $                       -   1

Olympic NP CBldg 1380 Sol Duc Hot Springs Resort 3 Cabin 109 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1381 Sol Duc Hot Springs Resort 4 Cabin 110 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1382 Sol Duc Hot Springs Resort 5H Cabin 111 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1383 Sol Duc Hot Springs Resort 6 Cabin 112 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1384 Sol Duc Hot Springs Resort 7 Cabin 114 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1385 Sol Duc Hot Springs Resort 8 Cabin 115 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1386 Sol Duc Hot Springs Resort 9 Cabin 116 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1387 Sol Duc Hot Springs Resort 10 Cabin 117 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1388 Sol Duc Hot Springs Resort 11 Cabin 118 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1389 Sol Duc Hot Springs Resort 12 Cabin 119 WA Buildings $107,683.86  $                       -   1

Olympic NP CBldg 1390 Sol Duc Hot Springs Resort 15 Cabin 122 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg  1391 Sol Duc Hot Springs Resort 16 Cabin 123 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1392 Sol Duc Hot Springs Resort 17 Cabin 124 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1393 Sol Duc Hot Springs Resort 18 Cabin 125 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1394 Sol Duc Hot Springs Resort Manager Residence WA Buildings $1,207,405.24  $                       -   1

Olympic NP CBldg 1396 Sol Duc Hot Springs Resort 13 Cabin 120 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1397 Sol Duc Hot Springs Resort 14 Cabin 121 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1398 Sol Duc Hot Springs Resort 19 Cabin 126 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1399 Sol Duc Hot Springs Resort 20 Cabin 127 WA Buildings $88,717.86  $              1,410.25 1

Olympic NP CBldg 1400 Sol Duc Hot Springs Resort 21 Cabin 128 WA Buildings $88,717.86  $              1,460.33 1

Olympic NP CBldg 1401 Sol Duc Hot Springs Resort 22 Cabin 129 WA Buildings $88,717.86  $              1,460.33 1

Olympic NP CBldg 1402 Sol Duc Hot Springs Resort 23 Cabin 130 WA Buildings $88,717.86  $              1,460.33 1

Olympic NP CBldg 1403 Sol Duc Hot Springs Resort 24 Cabin 131 WA Buildings $88,717.86  $              1,460.33 1

Olympic NP CBldg 1404 Sol Duc Hot Springs Resort 25 Cabin 132 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1405 Sol Duc Hot Springs Resort 26 Cabin 133 WA Buildings $88,717.86  $                       -   1

Olympic NP CBldg 1093 Sol Duc Hot Springs Resort Lodge WA Buildings $4,395,183.89  $              5,758.70 1

Olympic NP CBldg 1358 Sol Duc Hot Springs Resort Hot Bldg/Bath House WA Buildings $384,869.96  $                       -   1

Olympic NP CBldg 1375 Sol Duc Hot Springs Resort  D1 Cabin 101, 102 WA Buildings $215,367.71  $              3,248.05 1

Olympic NP CBldg 1376 Sol Duc Hot Springs Resort D2 Cabin 103, 104 WA Buildings $215,367.71  $              2,717.00 1

Olympic NP CBldg 1377 Sol Duc Hot Springs Resort  D3 Cabin 105, 106 WA Buildings $215,367.71  $              3,248.05 1

Olympic NP CSPF Sol Duc Hot Springs Swimming Pool WA All Others $584,101.61  $                       -   1

Olympic NP CUtil Sol Duc Hot Springs Resort Propane System WA All Others $106,966.87  $            10,605.71 1

Olympic NP CCmpg Sol Duc Hot Springs Resort Campground WA Campgrounds $161,249.36  $                       -   1

Olympic NP CBldg 1314 Fairholme General Store WA Buildings $390,337.66  $              3,247.56 1

Olympic NP CUtil Fairholm Gas Distribution System WA All Others $51,971.24  $                       -   1

Olympic NP CParking Area Fairholm Store Paved WA Paved Roads $65,363.58  $                       -   1

Olympic NP Waterfront System Fairholm Store WA All Others $110,705.36  $                       -   1

Olympic NP CBldg 470 Kalaloch Lodge Store & Gas Station WA Buildings $803,350.82  $              3,684.70 1

Olympic NP CBldg 714 Kalaloch Lodge Cabin 1 WA Buildings $105,328.27  $                802.34 1

Olympic NP CBldg 716 Kalaloch Lodge Cabin 2 WA Buildings $113,068.05  $              1,278.76 1

Olympic NP CBldg 718 Kalaloch Lodge Cabin 3 WA Buildings $113,068.05  $              1,616.03 1

Olympic NP CBldg 720 Kalaloch Lodge Cabin 4 WA Buildings $165,900.44  $              2,902.77 1

Olympic NP CBldg 722 Kalaloch Lodge Cabin 5 WA Buildings $165,900.44  $              2,801.12 1

Olympic NP Cbldg 724 Kalaloch Lodge Cabin 6 WA Buildings $165,900.44  $              1,614.24 1

Olympic NP Cbldg 725 Kalaloch Lodge Cabin 7 WA Buildings $149,747.86  $              1,922.13 1

Olympic NP CBldg 726 Kalaloch Lodge Cabin 8 WA Buildings $165,900.44  $              4,570.17 1

Olympic NP CBldg 733 Kalaloch Lodge Cabin 13 WA Buildings $240,269.60  $              2,215.09 1

Olympic NP CBldg 734 Kalaloch Lodge Cabin 14 WA Buildings $239,933.09  $                890.74 1

Olympic NP CBldg 746 Kalaloch Lodge WA Buildings $3,310,605.55  $            49,456.73 1

Olympic NP CBldg 1406 Kalaloch Lodge Duplex Cabin 9-10 WA Buildings $164,959.77  $              3,486.62 1

Olympic NP CBldg 1407 Kalaloch Lodge Duplex Cabin 11-12 WA Buildings $164,959.77  $              5,894.73 1

Olympic NP CBldg 1408 Kalaloch Lodge Duplex Cabin 15-16 WA Buildings $164,959.77  $                916.70 1

Olympic NP CBldg 1409 Kalaloch Lodge Cabin/Cottage Macy WA Buildings $240,269.60  $              3,158.94 1

Olympic NP CBldg 1410 Kalaloch Lodge Cabin/Cottage Overly WA Buildings $240,269.60  $              2,847.80 1

Olympic NP CBldg 1411 Kalaloch Lodge Seacrest Motel 401-410 WA Buildings $2,083,682.62  $            44,801.28 1

Olympic NP CBldg 1412 Kalaloch Lodge Log Cabin 19 WA Buildings $123,096.03  $                       -   1

Olympic NP CBldg 1413 Kalaloch Lodge Log Cabin 20 WA Buildings $123,096.03  $                       -   1

Olympic NP CBldg 1414 Kalaloch Lodge Log Cabin 21 WA Buildings $123,096.03  $                       -   1

Olympic NP CBldg 1415 Kalaloch Lodge Log Cabin 22 WA Buildings $123,096.03  $              1,629.72 1

Olympic NP CBldg 1416 Kalaloch Lodge Log Cabin 23 WA Buildings $149,411.35  $              2,653.47 1

Olympic NP CBldg 1417 Kalaloch Lodge Log Cabin 24 WA Buildings $149,411.35  $              2,318.78 1

Olympic NP CBldg 1418 Kalaloch Lodge Log Cabin 25 WA Buildings $149,411.35  $                473.89 1

Olympic NP CBldg 1419 Kalaloch Lodge Log Cabin 26 WA Buildings $149,411.35  $                707.98 1

Olympic NP CBldg 1420 Kalaloch Lodge Log Cabin 27 WA Buildings $149,411.35  $                177.96 1

Olympic NP CBldg 1421 Kalaloch Lodge Log Cabin 28 WA Buildings $149,411.35  $                  82.00 1

Olympic NP CBldg 1422 Kalaloch Lodge Log Cabin 29 WA Buildings $149,411.35  $                457.39 1

Olympic NP CBldg 1423 Kalaloch Lodge Log Cabin 30 WA Buildings $149,411.35  $              1,003.02 1

Olympic NP CBldg 1424 Kalaloch Lodge Log Cabin 31 WA Buildings $149,411.35  $                295.04 1

Olympic NP CBldg 1425 Kalaloch Lodge Log Cabin 32 WA Buildings $149,411.35  $                       -   1

Olympic NP CBldg 1426 Kalaloch Lodge Log Cabin 33 WA Buildings $149,411.35  $                437.50 1

Olympic NP CBldg 1427 Kalaloch Lodge Log Cabin 34 WA Buildings $149,411.35  $                390.30 1

Olympic NP CBldg 1428 Kalaloch Lodge Log Cabin 35 WA Buildings $149,411.35  $                295.04 1

Olympic NP CBldg 1429 Kalaloch Lodge Log Cabin 36 WA Buildings $149,411.35  $                       -   1

Olympic NP CBldg 1430 Kalaloch Lodge Log Cabin 37 WA Buildings $149,411.35  $                       -   1

Olympic NP CBldg 1431 Kalaloch Lodge Log Cabin 38 WA Buildings $149,411.35  $                       -   1

Olympic NP CBldg 1432 Kalaloch Lodge  Cabin Duplex 39-40 WA Buildings $461,021.51  $              4,855.34 1

Olympic NP CBldg 1546 Kalaloch Lodge  Log Cabin Duplex 43-44 WA Buildings $368,144.18  $                966.93 1

Olympic NP CBldg 1547 Kalaloch Lodge Log Cabin Duplex 41-42 WA Buildings $368,144.18  $              3,380.05 1

Olympic NP CUtil Kalaloch Lodge Propane System WA All Others $182,663.37  $            13,661.08 1

Olympic NP CCmpg Kalaloch Lodge Group Campground WA Campgrounds $68,866.91  $                       -   1

Olympic NP
CRoad Kalaloch UnPaved Road WA Unpaved Roads $55,717.41  $                       -   1

Olympic NP CBldg 654 Lake Crescent Lodge WA Buildings $5,193,510.55  $                       -   1

Olympic NP CBldg 661 Lake Crescent Lodge Duplex 37, 38  Roosevelt Cabin WA Buildings $397,084.22  $                       -   1

Olympic NP CBldg 662 Lake Crescent Lodge Cabin 36 Roosevelt Cabin WA Buildings $343,657.65  $                       -   1

Olympic NP CBldg 664 Lake Crescent Lodge Cabin 35 Roosevelt Cabin WA Buildings $338,202.77  $                       -   1

Olympic NP CBldg 1360 Lake Crescent Lodge Triplex 5, 6, 7 WA Buildings $289,736.88  $                       -   1

Olympic NP CBldg 1361 Lake Crescent Lodge Triplex 8, 9 WA Buildings $207,964.45  $                       -   1

Olympic NP CBldg 1362 Lake Crescent Lodge Triplex 10, 11 ,12 WA Buildings $289,736.88  $                       -   1

Olympic NP CBldg 1363 Lake Crescent Lodge Triplex 14,15 WA Buildings $171,336.37  $                       -   1

Olympic NP CBldg 1364 Lake Crescent Lodge Triplex 16,17,18 WA Buildings $238,706.49  $                       -   1

Olympic NP CBldg 1365 Lake Crescent Lodge Triplex 19,20,21 WA Buildings $238,706.49  $                       -   1

Olympic NP CBldg 940 Lake Crescent Lodge Motel 6-Unit WA Buildings $777,342.84  $                       -   1

Olympic NP CBldg 941 Lake Crescent Lodge Motel 4-Unit WA Buildings $688,167.14  $                       -   1

Olympic NP CBldg 947 Lake Crescent Lodge 2-Story (10 Unit) Storm King WA Buildings $969,154.71  $                       -   1

Olympic NP CBldg 1527 Lake Crescent Lodge 2-Story (10-unit) Pyramid WA Buildings $1,228,268.98  $                       -   1

Olympic NP CUtil Lake Crescent Lodge Propane System WA All Others $30,800.55  $              4,304.67 1

Olympic NP OPIBldg 398  Lake Crescent Rosemary Fireplace Shelter WA Buildings $149,392.20  $                       -   1
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Olympic NP
Util Heart O the Hills Housing Waste Water System WA

Waste Water

Systems
$105,685.52  $                       -   1

Olympic NP
Util Heart O the Hills Campground Waste Water System WA

Waste Water

Systems
$799,362.57  $          111,638.67 1

Olympic NP OPIGrnd Rosemary Historic Landscape WA All Others $1,519,775.19  $          301,260.87 1

Olympic NP Waterfront System Lake Crescent Lodge WA All Others $464,974.04  $                       -   1

Olympic NP Bldg Hoh Entrance Station Parking Lot CXT Vault Toilet (C-L) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg Mora Rialto Beach CXT Vault Toilet (TS) WA Buildings $55,266.27  $                       -   1

Olympic NP Bldg Lake Crescent La Poel Picnic Area CXT Vault Toilet (C-L WA Buildings $30,703.49  $              3,159.42 1

Olympic NP Bldg Lake Crescent North Shore Picnic Area CXT Vault Toilet WA Buildings $30,703.49  $              1,178.00 1

Olympic NP Bldg Lake Crescent Bovees Meadow CXT Vault Toilet (C-L) WA Buildings $30,703.49  $              1,006.50 1

Olympic NP Bldg Hurricane Ridge Obstruction Point TrailHead CXT Vault T WA Buildings $30,703.49  $              1,178.00 1

Oregon Caves NM & Pres ORCA-0905 - Tour Parking OR Paved Roads $1,340,045.57  $            82,036.44 1

Oregon Caves NM & Pres ORCA-0010 - Entrance Road OR Paved Roads $2,033,391.36  $          347,679.55 1

Oregon Caves NM & Pres TRLS Interior Cave Trail OR Trails $342,672.66  $              3,559.19 1

Oregon Caves NM & Pres BLDG Chalet (hs) QMIS- 00000001 OR Housing $7,607,185.12  $          413,549.90 1

Oregon Caves NM & Pres BLDG Chateau (hs) OR Buildings $12,122,339.87  $     12,569,655.35 1

Oregon Caves NM & Pres BLDG H2o Public OR Buildings $49,182.65  $              7,511.57 1

Oregon Caves NM & Pres UTIL Water Systems Lake Creek OR Water Systems $1,563,007.86  $       1,062,943.46 1

Oregon Caves NM & Pres UTIL Water Systems Service Fac OR Water Systems $133,094.71  $              2,064.80 1

Oregon Caves NM & Pres 
UTIL Waste Water Cave Fac OR 

Waste Water

Systems
$761,089.14  $            49,392.00 1

Oregon Caves NM & Pres 
UTIL Waste Water Kiosk Fac OR 

Waste Water

Systems
$194,073.34  $                       -   1

Grand Canyon Parashant NM G BULLOCK BUILDING UT Buildings $1,297,754.25  $                       -   1

Pinnacles NM
Parking Lot at PVC/Store Campground CA Unpaved Roads $141,668.61  $            26,137.03 1

Pinnacles NM
Campground Day Use Parking Area, RT 916 CA Unpaved Roads $192,911.43  $                       -   1

Pinnacles NM West Pinnacles Water System CA Water Systems $1,340,426.35  $                       -   1

Pinnacles NM West Pinnacles Photovoltaic System CA All Others $2,282,313.12  $                       -   1

Pinnacles NM
West Pinnacles Housing & Operations Service Road, RT 418 CA Unpaved Roads $1,360,663.53  $          125,000.00 1

Pinnacles NM West Pinnacles Visitor Contact Station Parking Area, RT 918 CA Paved Roads $127,424.67  $          106,312.50 1

Pinnacles NM Chaparral Water System CA Water Systems $1,071,816.09  $                       -   1

Pinnacles NM East Water System CA Water Systems $4,439,714.14  $            11,040.00 1

Pinnacles NM Chalone (Bridge to Chalone Overlook) RT 11 CA Paved Roads $1,353,607.30  $          442,526.12 1

Pinnacles NM Chaparral (West Side - Boundary to Chaparral)  RT 202 CA Paved Roads $4,480,108.68  $       1,343,472.63 1

Pinnacles NM East Entrance Rd (Ent Station to Moses Spr Park Lot) RT 10 CA Paved Roads $8,052,763.02  $       1,923,480.54 1

Pinnacles NM Bear Gulch Headquarters Parking, RT 900 CA Paved Roads $695,739.19  $          188,648.54 1

Pinnacles NM Condor Gulch Restroom Parking, RT 903 CA Paved Roads $73,086.65  $            37,308.62 1

Pinnacles NM Moses Spring Picnic Parking, RT 904 CA Paved Roads $139,764.62  $              7,967.38 1

Pinnacles NM Moses Springs Parking, RT 907 CA Paved Roads $318,948.01  $            47,833.04 1

Pinnacles NM Old Pinnacles Trailhead Parking Lot, RT 910 CA Paved Roads $365,125.28  $            87,750.00 1

Pinnacles NM Chaparral Day Use Area Parking, RT 912 CA Paved Roads $772,244.02  $            48,359.40 1

Pinnacles NM
Chaparral Overlook Parking RT 913 CA Unpaved Roads $112,763.69  $          130,499.10 1

Pinnacles NM Grounds - Pig Fence CA All Others $10,060,594.79  $            87,570.48 1

Pinnacles NM
Peaks View Parking Area, RT 914 CA Unpaved Roads $165,606.82  $            87,750.00 1

Pinnacles NM Pinnacles Visitor Center & Campground Store CA Buildings $1,803,978.97  $            78,527.79 1

Pinnacles NM Campground Water System CA Water Systems $1,053,135.16  $          193,760.40 1

Port Chicago Naval Magazine NMem POCH Grounds/Shoreline CA All Others $468,998.87  $                500.00 1

Point Reyes NS Lighthouse Road Route 0200 (PAVED) CA Paved Roads $4,751,515.17  $       2,483,131.28 1

Point Reyes NS Historic Lighthouse  LHVC (Keeper's Garage)(FM) CA Buildings $219,046.58  $            57,379.03 1

Point Reyes NS Chimney Rock Road Route 0201 (PAVED) CA Paved Roads $4,079,130.95  $          567,693.24 1

Point Reyes NS Historic Lifeboat Sta Officer in Charge Residence (Res.159)( CA Housing $2,051,935.50  $          101,270.77 1

Point Reyes NS Drakes Beach Road Route 101 (PAVED) CA Paved Roads $3,384,333.92  $       3,233,445.93 1

Point Reyes NS Drakes Beach Ken Patrick Visitor Center KPVC (FM) CA Buildings $2,017,883.61  $          281,736.51 1

Point Reyes NS Limantour Road Route 010 (PAVED) CA Paved Roads $66,644,896.17  $     17,243,322.77 1

Point Reyes NS Clem Miller Environmental Ed Center Main Building(FM) CA Buildings $999,560.23  $            62,784.95 1

Point Reyes NS Bear Valley Visitor Center BVVC (FM) CA Buildings $4,712,820.27  $          259,853.89 1

Point Reyes NS
Palomarin Road Route 0105 (UNPAVED) CA Unpaved Roads $1,603,937.51  $          189,257.81 1

Point Reyes NS Water System 168 CA Water Systems $313,100.36  $            57,636.11 1

Point Reyes NS Water System Residence 535 CA Water Systems $477,223.44  $                       -   1

Point Reyes NS Chainlink Fence at Historic Lighthouse Site CA All Others $332,380.92  $                       -   1

Point Reyes NS
Waste Water System Historic RCA Receiving Station/NDOC CA

Waste Water

Systems
$352,244.53  $                       -   1

Point Reyes NS
Historic A Ranch (Nunes) Waste Water System CA

Waste Water

Systems
$76,602.33  $              2,541.22 1

Point Reyes NS Water System-Lighthouse Area(FM) CA Water Systems $1,902,121.71  $                       -   1

Point Reyes NS Five Brooks Water System(FM) CA Water Systems $1,590,812.11  $          271,570.74 1

Point Reyes NS
Historic B Ranch Wastewater System CA

Waste Water

Systems
$285,384.70  $          269,583.71 1

Point Reyes NS
Historic C Ranch Wastewater System CA

Waste Water

Systems
$307,312.91  $              6,349.39 1

Point Reyes NS
Historic E Ranch Wastewater System CA

Waste Water

Systems
$198,560.31  $          158,312.01 1

Point Reyes NS
Historic L Ranch Wastewater System CA

Waste Water

Systems
$331,030.60  $          191,716.36 1

Point Reyes NS
Wastewater System Residence 161 CA

Waste Water

Systems
$887,000.76  $          131,338.18 1

Point Reyes NS PORE Phone System CA All Others $1,116,817.62  $                       -   1

Point Reyes NS
Residence 165 Waste Water CA

Waste Water

Systems
$61,155.67  $                       -   1

Point Reyes NS
Residence 160 Waste Water CA

Waste Water

Systems
$61,155.67  $                       -   1

Point Reyes NS
Residence 128 Waste Water CA

Waste Water

Systems
$45,981.59  $                       -   1

Point Reyes NS
Red Barn Wastewater System CA

Waste Water

Systems
$235,902.37  $                       -   1

Point Reyes NS
R&T Waste Water System CA

Waste Water

Systems
$54,883.61  $                       -   1

Point Reyes NS
B&U Wastewater System CA

Waste Water

Systems
$154,542.36  $                       -   1

Point Reyes NS
Bear Valley Comfort Station Waste Water System CA

Waste Water

Systems
$243,436.40  $                       -   1

Point Reyes NS
Bear Valley Visitor Center Waste Water System CA

Waste Water

Systems
$211,588.45  $                       -   1

Point Reyes NS Point Reyes Hostel Family Rooms & Staff Quarters CA Buildings $934,456.57  $                       -   1

Point Reyes NS
Teixeira Pres Crew Waste Water System CA

Waste Water

Systems
$839,883.39  $            83,307.11 1

Point Reyes NS
Five Brooks Stables Waste Water System CA

Waste Water

Systems
$228,166.42  $                       -   1

Point Reyes NS Home Ranch Water System CA Water Systems $792,920.25  $                       -   1

Point Reyes NS Highway One,  HWY 1(State Road) (PAVED) CA Paved Roads $1,971,847.50  $            28,901.87 1

Point Reyes NS
Historic M Ranch (Grossi) Ranch Wastewater System CA

Waste Water

Systems
$242,969.47  $                       -   1

Point Reyes NS
Fire Management (Admin) & Cache Septic System CA

Waste Water

Systems
$344,778.64  $                       -   1

Point Reyes NS Water System-Pierce Ranch (FM) CA Water Systems $224,708.59  $              2,905.48 1

Point Reyes NS 
Sewer System - Pierce Ranch (FM) CA 

Waste Water

Systems
$52,460.61  $              3,283.13 1

Point Reyes NS Water System - Chimney Rock Area(FM) CA Water Systems $181,725.47  $                       -   1

Point Reyes NS 
Sewer System -Res.159(FM) CA 

Waste Water

Systems
$115,559.73  $          205,756.60 1

Point Reyes NS Water System -  Beaches(FM) CA Water Systems $6,978,005.48  $       2,264,561.42 1

Point Reyes NS 
Drakes Beach Sewage System(FM) CA 

Waste Water

Systems
$2,512,102.17  $            57,428.22 1

Point Reyes NS 
North Beach Sewage System(FM) CA 

Waste Water

Systems
$316,082.42  $                       -   1

Point Reyes NS 
South Beach Sewage System(FM) CA 

Waste Water

Systems
$209,665.76  $                       -   1

Point Reyes NS Water System-Res 164 Mt. Vision(FM) CA Water Systems $364,104.64  $            10,802.04 1

Point Reyes NS 
Waste Water System Res 164 (FM) CA 

Waste Water

Systems
$183,883.46  $            21,309.17 1

Point Reyes NS Water System-Limantour/Laguna/Muddy Hollow Area(FM) CA Water Systems $9,618,249.34  $          609,532.24 1

Point Reyes NS 
Sewage System American Youth Hostel CA 

Waste Water

Systems
$406,206.89  $            13,689.92 1

Point Reyes NS 
Sewer System -Admin & Ranger Bldgs-HQ Area(FM) CA 

Waste Water

Systems
$210,776.30  $                       -   1

Point Reyes NS Water Hagmaier(FM) CA Water Systems $740,543.89  $            95,317.04 1

Point Reyes NS 
Hagmaier Ranch Waste Water System(FM) CA 

Waste Water

Systems
$70,676.06  $            75,297.07 1

Point Reyes NS 
Res 531 Waste Water System(FM) CA 

Waste Water

Systems
$48,510.60  $                       -   1

Point Reyes NS 
Drakes Beach Sewage Lift Station(FM) CA 

Waste Water

Systems
$3,162,310.83  $            57,768.11 1

Point Reyes NS Water System  RCA/NDOC- (FM) CA Water Systems $516,880.23  $          199,490.07 1

Point Reyes NS Coast Trail - South CA Trails $6,653,081.36  $          384,778.79 1

Point Reyes NS Coast Trail - North CA Trails $3,227,926.35  $       2,146,644.83 1

Point Reyes NS Earthquake Trail CA Trails $419,944.84  $          246,877.00 1

Point Reyes NS Bear Valley Trail CA Trails $739,306.27  $            70,055.80 1
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Point Reyes NS Bear Valley Trailhead Road Route 0211 (PAVED) CA Paved Roads $738,789.74  $          739,810.81 1

Point Reyes NS Tule Elk Fence CA All Others $2,931,837.51  $            55,594.98 1

Point Reyes NS
Stewart Trail (Road) Route 0219 (UNPAVED) CA Unpaved Roads $6,941,578.41  $          559,367.02 1

Point Reyes NS Historic Lighthouse (CR) CA Buildings $8,393,444.94  $       1,276,173.52 1

Point Reyes NS Historic Lifeboat Station Boathouse (FM) (CR) CA Buildings $7,208,225.78  $          270,288.86 1

Point Reyes NS
Bear Valley Trail (Road) Route 0108 (UNPAVED) CA Unpaved Roads $2,486,997.80  $          195,731.29 1

Point Reyes NS Water system-Res.161 CA Water Systems $356,585.27  $                       -   1

Point Reyes NS Water system-Res. 170  OLD NDOC(FM) CA Water Systems $333,606.29  $                       -   1

Point Reyes NS Truttman Water System(FM) CA Water Systems $393,478.54  $                       -   1

Point Reyes NS Parkwide Radio System(FM) CA All Others $777,381.16  $          123,205.03 1

Point Reyes NS Sacramento Landing Water System(FM) CA Water Systems $1,607,800.91  $                       -   1

Point Reyes NS
Lighthouse Sewer System(FM) CA

Waste Water

Systems
$398,862.16  $                       -   1

Point Reyes NS
Historic Home Ranch Wastewater(FM) CA

Waste Water

Systems
$905,988.19  $              6,349.39 1

Point Reyes NS Point Reyes Hostel  Main Building (FM) CA Buildings $1,760,601.14  $          503,164.44 1

Point Reyes NS Wilkins Ranch Water System(FM) CA Water Systems $853,314.64  $          126,608.21 1

Point Reyes NS Point Reyes Computer Network and LAN System(FM) CA All Others $0.00  $            96,444.37 1

Point Reyes NS
Sewer System - Red Barn(FM) CA

Waste Water

Systems
$323,294.65  $                       -   1

Point Reyes NS
Sewer System-West Side of Bear Valley Creek(FM) CA

Waste Water

Systems
$422,663.15  $          116,728.96 1

Point Reyes NS
Stewarts Horse Camp Septic System(FM) CA

Waste Water

Systems
$276,399.39  $                       -   1

Point Reyes NS Bear Valley Visitor Center Parking Lot Route 0901 CA Paved Roads $440,684.25  $          259,317.46 1

Point Reyes NS Lighthouse Parking Lot Route 0930 CA Paved Roads $220,342.13  $          663,370.45 1

Point Reyes NS Historic Teixeira Ranch Water Tank(FM) CA Water Systems $29,214.89  $                       -   1

Point Reyes NS Historic Lifeboat Station Water Storage Tank #4 CA Water Systems $92,755.71  $                       -   1

Point Reyes NS Historic Marconi Hotel - Commonweal (Bolinas) (CR) CA Buildings $6,398,735.37  $          148,204.19 1

Point Reyes NS Historic Marconi Cottage #1 (Bothin) - Commonweal (Bolinas) CA Buildings $1,709,178.48  $            29,931.24 1

Point Reyes NS Historic Marconi Cottage #2 (Kohler)- Commonweal (Bolinas) ( CA Buildings $1,709,178.48  $            48,291.35 1

Point Reyes NS Clem Miller Environmental Ed Center Bathroom/Shower Faciliti CA Buildings $418,883.51  $          139,989.49 1

Point Reyes NS Bear Valley Water System(FM) CA Water Systems $2,823,664.42  $                       -   1

Point Reyes NS
Sacramento Landing Waste Water System CA

Waste Water

Systems
$387,150.96  $            12,698.78 1

Point Reyes NS Water System Sky Campground CA Water Systems $338,173.42  $            32,058.83 1

Point Reyes NS Water System at Glen Campground CA Water Systems $1,605,032.12  $            14,667.14 1

Point Reyes NS
Waste Water System Residence 529(Truttman) CA

Waste Water

Systems
$216,485.51  $                       -   1

Point Reyes NS
Waste Water System Residence 169 CA

Waste Water

Systems
$113,527.94  $                       -   1

Point Reyes NS
Waste Water System Residence 162 CA

Waste Water

Systems
$143,618.65  $                       -   1

Point Reyes NS
Waste Water System Residence 70 CA

Waste Water

Systems
$228,721.69  $                       -   1

Point Reyes NS
Waste Water System Residence 71 CA

Waste Water

Systems
$251,513.09  $                       -   1

Point Reyes NS
Waste Water System Residence 530 CA

Waste Water

Systems
$284,804.19  $            17,403.39 1

Point Reyes NS
Waste Water System Residence 519 CA

Waste Water

Systems
$184,930.90  $                       -   1

Point Reyes NS
Benevenga Waste Water System Residence 157 CA

Waste Water

Systems
$139,963.94  $                       -   1

Point Reyes NS
Waste Water System Residence 536 CA

Waste Water

Systems
$284,804.19  $                       -   1

Point Reyes NS
Waste Water System Residence 550 CA

Waste Water

Systems
$245,485.86  $                       -   1

Point Reyes NS
Waste Water System Residence 535 CA

Waste Water

Systems
$184,930.90  $            23,503.01 1

Point Reyes NS
Waste Water System Residence 170 Old NDOC CA

Waste Water

Systems
$228,721.69  $                       -   1

Point Reyes NS
Waste Water System Residence 168 CA

Waste Water

Systems
$225,470.82  $                       -   1

Point Reyes NS
Waste Water System Lupton Residence 549 CA

Waste Water

Systems
$251,513.09  $            59,323.51 1

Point Reyes NS
Waste Water System Residence 178(Holcomb) CA

Waste Water

Systems
$228,721.69  $                       -   1

Point Reyes NS
Waste Water System (Wilkins) Residence 201 CA

Waste Water

Systems
$310,018.60  $                       -   1

Point Reyes NS
Waste Water System Residence 551(Rohmann) CA

Waste Water

Systems
$78,545.78  $                       -   1

Point Reyes NS
Waste Water System PCLC CA

Waste Water

Systems
$604,704.11  $          122,798.78 1

Point Reyes NS
Waste Water System Ed Center Facility CA

Waste Water

Systems
$507,367.40  $                       -   1

Point Reyes NS
Waste Water System Lifeboat  Station CA

Waste Water

Systems
$145,466.19  $              6,349.39 1

Point Reyes NS Water System Tocaloma-Res. 552/9265(Buckley/Burnett) CA Water Systems $115,176.60  $                       -   1

Point Reyes NS Water System-Teixeira(Res. 550) CA Water Systems $1,067,397.33  $            90,687.70 1

Golden Gate NRA Batteries to Bluffs Trail (CT) CA Trails $97,788.45  $              1,250.00 1

Golden Gate NRA Presidio Bluffs Trail (CT) CA Trails $6,126,758.66  $              1,250.00 1

Golden Gate NRA Golden Gate Overlook Trail CA Trails $1,576,063.16  $              1,250.00 1

Golden Gate NRA Restroom, West Bluff (FP-987) CA Buildings $340,430.09  $          135,902.67 1

Golden Gate NRA Restroom, Baker Beach (PE-1610) CA Buildings $338,743.84  $          182,255.13 1

Golden Gate NRA Restroom and Shower, Crissy Field, East Beach CA Buildings $659,850.17  $          144,402.67 1

Golden Gate NRA Presidio Area A District, Waterfront CA All Others $776,570.09  $                       -   1

Puukohola Heiau NHS
Waste Water System PUHE HI

Waste Water

Systems
$489,003.60  $                       -   1

Puukohola Heiau NHS Util  Water Distribution System HI Water Systems $1,513,817.78  $                       -   1

Puukohola Heiau NHS Trail System HI Trails $551,925.02  $            37,080.80 1

Puukohola Heiau NHS PUHE Grounds HI All Others $1,530,589.13  $            30,000.00 1

Puukohola Heiau NHS Bldg New Visitor Center HI Buildings $3,240,809.52  $          183,321.00 1

Pu'uhonua O Honaunau NHP Chemical Toilets HI Buildings $53,792.00  $                       -   1

Pu'uhonua O Honaunau NHP Upland Garden Bldg 2 Hale Na Opio Oka Aina HI Buildings $806,731.56  $            79,917.09 1

Pu'uhonua O Honaunau NHP
Upland Garden Util Sewage Disposal System HI

Waste Water

Systems
$54,348.79  $                       -   1

Pu'uhonua O Honaunau NHP Upland Garden Water Distribution System HI Water Systems $54,381.58  $                       -   1

Pu'uhonua O Honaunau NHP Honaunau Bldg 13 Visitor Center HI Buildings $8,704,694.03  $          470,368.88 1

Pu'uhonua O Honaunau NHP Honaunau Royal Grounds HI All Others $29,907,223.43  $                       -   1

Pu'uhonua O Honaunau NHP Honaunau Puuhonua Trail HI Trails $25,961.66  $              4,705.55 1

Pu'uhonua O Honaunau NHP Visitor Center Parking (Paved) Rt 0900 HI Paved Roads $822,462.68  $          139,041.79 1

Pu'uhonua O Honaunau NHP Honaunau Puuhonua HI All Others $143,736,444.17  $                       -   1

Pu'uhonua O Honaunau NHP Honaunau Hale O Keawe  Heiau HI All Others $559,345.94  $                       -   1

Pu'uhonua O Honaunau NHP 
Honaunau Util Sewage Disposal System HI 

Waste Water

Systems
$1,245,875.06  $          161,519.77 1

Pu'uhonua O Honaunau NHP Honaunau Park Entrance Road Rt 0001 HI Paved Roads $171,059.94  $                       -   1

Pu'uhonua O Honaunau NHP Keokea Picnic Area HI All Others $207,178.41  $                       -   1

Pu'uhonua O Honaunau NHP Hale o Keawe Temple HI All Others $559,345.94  $          106,518.50 1

Redwood NP Elk Meadow Restroom, 6214 CA Buildings $227,835.15  $                       -   1

Redwood NP Lady Bird Johnson Vault Toilet VT-8, 6300 CA Buildings $34,234.69  $                       -   1

Redwood NP Thomas Kuchel Visitor Center (RIC), 6500 CA Buildings $2,324,389.88  $          950,837.98 1

Redwood NP Redwood Creek Picnic Area Vault Toilet VT-16, 6501 CA Buildings $93,367.32  $                       -   1

Redwood NP Water System, Wolf Creek, 12-500 CA Water Systems $1,363,982.59  $              7,994.20 1

Redwood NP
Davison Road-Rte CA Unpaved Roads $4,539,261.54  $          596,208.28 1

Redwood NP Water System, NOC CA Water Systems $831,658.38  $                       -   1

Redwood NP 
Wastewater System, NOC CA 

Waste Water

Systems
$464,601.67  $                       -   1

Redwood NP Radios - RNP CA All Others $846,630.22  $                       -   1

Redwood NP Telephone VoIP System - RNP CA All Others $573,878.50  $                       -   1

Redwood NP Networks -  RNP CA All Others $2,984,685.78  $            78,859.93 1

Redwood NP Communication Vault System  Red Mountain CA All Others $14,725.29  $                       -   1

Redwood NP Parking Thomas Kuchel Visitor Center Paved Rte 900 CA Paved Roads $449,126.56  $          109,020.09 1

Redwood NP LBJ Grove Pedestrian Trail Bridge, #8480-009T CA All Others $451,412.88  $                       -   1

Redwood NP Water System, Lagoon Creek, 08-500 CA Water Systems $777,363.21  $                       -   1

Redwood NP Water System, Davison / Elk Meadow, 12-501 CA Water Systems $107,668.07  $                       -   1

Redwood NP 
Wastewater System, Lagoon Creek CA 

Waste Water

Systems
$457,323.58  $                       -   1

Redwood NP 
Wastewater Systems, Kuchel Visitor Center (RIC) CA 

Waste Water

Systems
$630,681.75  $            48,601.77 1

Redwood NP Headquarters (Crescent City), 2101 CA Buildings $4,530,198.16  $          240,661.18 1

Redwood NP Hiouchi Visitor Comfort Station, 1153 CA Buildings $203,021.42  $                       -   1

Redwood NP Lady Bird Johnson Trail CA Trails $363,495.09  $            28,824.74 1

Redwood NP Coastal Trail - Nickel Creek/Last Chance Section CA Trails $467,630.75  $            21,211.40 1

Redwood NP Tall Trees Trail CA Trails $824,897.40  $            24,491.31 1

Redwood NP
Coastal Drive, LCS# 55734 CA Unpaved Roads $5,665,841.69  $          674,786.13 1

Redwood NP
Hilton Road CA Unpaved Roads $1,815,704.61  $          154,709.76 1

Redwood NP Lagoon Creek Restroom CA Buildings $240,467.59  $                       -   1

Redwood NP Klamath Overlook Vault Toilet VT-3, 3180 CA Buildings $34,234.69  $                       -   1

Redwood NP High Bluff Vault Toilet VT-13, 3189 CA Buildings $34,234.69  $                       -   1
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Redwood NP Crescent Beach Picnic Area Vault Toilet VT-2, 2320 CA Buildings $34,234.69  $                       -   1

Rosie the Riveter WWII Home Front NHP Ford Assembly Complex - Visitors Center (Oil House CA Buildings $8,145,017.41  $                       -   1

San Francisco Maritime NHP AQ-Sala Burton (Museum/Bathhouse) Building CA Buildings $24,498,270.02  $       2,442,622.78 1

San Francisco Maritime NHP SB-East Bleachers/Exhibit and Maintenance Shops CA Buildings $9,298,784.18  $          165,724.70 1

San Francisco Maritime NHP SB-West Bleachers/Maintenance Shop CA Buildings $2,957,994.16  $            60,141.62 1

San Francisco Maritime NHP HS-Scow Schooner Alma CA All Others $6,457,652.81  $                       -   1

San Francisco Maritime NHP HS-SV Balclutha CA All Others $168,492,646.98  $       1,778,734.92 1

San Francisco Maritime NHP HS-Ferryboat Eureka CA All Others $169,191,847.44  $       3,883,636.74 1

San Francisco Maritime NHP HS-Steam Tug Hercules CA All Others $27,318,808.44  $       1,553,639.78 1

San Francisco Maritime NHP HS-Schooner Thayer CA All Others $20,085,072.00  $       2,354,002.24 1

San Francisco Maritime NHP BS-AH-Visitor Center CA Buildings $7,821,827.88  $                       -   1

San Francisco Maritime NHP Haslett Warehouse Building CA Buildings $65,956,361.91  $                       -   1

San Juan Island NHP ROAD AC Cattle Point Road VC 0100 WA Paved Roads $3,412,684.80  $                       -   1

San Juan Island NHP PKNG AC American Camp Visitor Center parking 0905 WA Paved Roads $510,779.95  $            85,313.25 1

San Juan Island NHP PKNG English Camp Parking Area WA Paved Roads $283,208.02  $          156,419.06 1

San Juan Island NHP GRDS American Camp Prairie Cultural Landscape WA All Others $1,857,956.61  $            23,000.00 1

San Juan Island NHP TRLS American Camp Historic Area Trails WA Trails $235,784.12  $                       -   1

San Juan Island NHP GRDS English Camp Upland Cultural Landscape WA All Others $748,015.01  $            46,154.80 1

San Juan Island NHP GRDS English Camp Cemetery Cultural Landscape WA All Others $127,406.90  $                       -   1

San Juan Island NHP TRLS English Camp Historic Trails WA Trails $60,210.68  $              3,918.48 1

San Juan Island NHP
ROAD EC Entrance Road 0202 WA Unpaved Roads $464,807.67  $            64,844.23 1

San Juan Island NHP BLDG  Officer Quarters HS 11 WA Buildings $318,865.93  $            85,525.28 1

San Juan Island NHP BLDG  Laundress Quarters WA Buildings $112,566.59  $              2,262.40 1

San Juan Island NHP GRDS Engl. Camp Parade Ground Cultural Landscape WA All Others $249,262.50  $          243,846.84 1

San Juan Island NHP BLDG Barracks WA Buildings $457,751.60  $              9,202.80 1

San Juan Island NHP BLDG Blockhouse WA Buildings $203,397.56  $                500.00 1

San Juan Island NHP BLDG Commissary WA Buildings $240,391.56  $              4,597.24 1

San Juan Island NHP BLDG  Hospital WA Buildings $140,656.76  $            35,120.80 1

San Juan Island NHP GRDS Amer. Camp Parade Ground WA All Others $724,217.22  $          140,916.44 1

Santa Monica Mountains NRA Bldg 901 - Ranch House, Maintenance HQ, Diamond X CA Buildings $1,285,063.93  $          154,444.98 1

Santa Monica Mountains NRA Bldg 206 - Restroom, Western Town, Paramount Ranch CA Buildings $241,005.96  $                       -   1

Santa Monica Mountains NRA Bldg 202 - Longhorn Restroom  PR CA Buildings $215,338.05  $                       -   1

Santa Monica Mountains NRA Bldg 602 - Restroom, Peter Strauss Ranch CA Buildings $204,593.53  $              3,376.75 1

Santa Monica Mountains NRA Bldg 401 - Satwiwa Cultural Center, RSV CA Buildings $1,707,672.04  $            33,823.95 1

Santa Monica Mountains NRA Bldg 406 - Restroom, Parking Lot, RSV CA Buildings $165,644.65  $                       -   1

Santa Monica Mountains NRA Bldg 407 - Restroom, Ranch Area, RSV CA Buildings $183,104.50  $                       -   1

Santa Monica Mountains NRA Trail - Sostomo Trail, Solstice Canyon CA Trails $3,240,464.96  $                       -   1

Santa Monica Mountains NRA Trail - Rising Sun Trail, Solstice Canyon CA Trails $3,814,751.52  $            25,687.96 1

Santa Monica Mountains NRA Trail - TRW Loop Trail, Solstice Canyon CA Trails $308,053.09  $                       -   1

Santa Monica Mountains NRA Bldg 119, Rocky Oaks Cooper/Brown CA Buildings $1,416,257.87  $            33,240.00 1

Santa Monica Mountains NRA Bridge - Solstice Canyon Main Entrance 8540-003P CA Paved Roads $701,122.18  $            17,415.00 1

Santa Monica Mountains NRA Telecommunication - Radio System CA All Others $1,191,099.15  $                       -   1

Santa Monica Mountains NRA Bridge - Paramount Ranch, Western Town 8540-001P CA Paved Roads $1,061,519.87  $          565,987.50 1

Santa Monica Mountains NRA Utility - Water System, Circle X CA Water Systems $333,158.02  $            17,320.00 1

Santa Monica Mountains NRA 
Utility - WasteWater System, Diamond X Ranch CA 

Waste Water

Systems
$155,277.44  $              1,100.00 1

Santa Monica Mountains NRA 
Utility - WasteWater System, Peter Strauss Ranch CA 

Waste Water

Systems
$82,009.22  $                550.00 1

Santa Monica Mountains NRA 
Utility - WasteWater System, RSV CA 

Waste Water

Systems
$285,307.22  $              1,100.00 1

Santa Monica Mountains NRA
Parking- Unpaved Cheeseboro (Main Parking Lot) SAMO-0916 CA Unpaved Roads $411,632.44  $            43,070.06 1

Santa Monica Mountains NRA Utility - Water System, Solstise Canyon CA Water Systems $1,631,855.22  $                       -   1

Santa Monica Mountains NRA Utility - Water System, Rancho Sierra Vista CA Water Systems $226,549.75  $                       -   1

Santa Monica Mountains NRA Parking- Paved Day Use, Rancho Sierra Vista, SAMO-0907 CA Paved Roads $133,801.79  $            20,587.40 1

Santa Monica Mountains NRA Parking- Paved Main, Rancho Sierra Vista, SAMO-0908 CA Paved Roads $516,391.52  $            78,041.07 1

Santa Monica Mountains NRA Parking- Paved Entrance A, Cheesebro Canyon SAMO-0909A CA Paved Roads $23,390.72  $            10,944.42 1

Santa Monica Mountains NRA Parking- Paved Entrance B, Cheesebro Canyon SAMO-0909B CA Paved Roads $24,452.51  $              3,768.59 1

Santa Monica Mountains NRA BLDG 1200 - Gillette Ranch Visitor Center CA Buildings $4,160,763.06  $          100,000.00 1

Santa Monica Mountains NRA Rocky Oaks Dam,RO CA All Others $5,760,217.35  $              5,000.00 1

Santa Monica Mountains NRA Franklin Canyon Dam  FC CA All Others $9,530,450.68  $            10,000.00 1

Santa Monica Mountains NRA Rancho Sierra Vista Dam, RSV CA All Others $1,738,390.12  $                       -   1

Sequoia NP & Kings Canyon NP AM 8550-008P General Highway Viaduct CA Paved Roads $556,780.71  $                       -   1

Sequoia NP & Kings Canyon NP WUC Employee Bath-House CA Buildings $719,882.72  $                       -   1

Sequoia NP & Kings Canyon NP SB GF Giant Forest Paved Trails CA Trails $9,099,323.73  $          371,131.27 1

Sequoia NP & Kings Canyon NP GF Halstead Meadow Bridge CA Paved Roads $5,759,299.48  $                       -   1

Sequoia NP & Kings Canyon NP GG 1608 Visitor Center Interpretive Media CA All Others $370,627.17  $              3,876.02 1

Sequoia NP & Kings Canyon NP GF 1744 Giant Forest Museum Interpretive Media CA All Others $2,393,678.45  $            21,143.90 1

Sequoia NP & Kings Canyon NP GG Stony Creek Bridge CA Paved Roads $5,021,008.49  $                       -   1

Sequoia NP & Kings Canyon NP SB GF Sherman Tree Paved Trails CA Trails $2,108,190.71  $                       -   1

Sequoia NP & Kings Canyon NP GF Pinewood water system CA Water Systems $3,754,602.54  $              2,280.85 1

Sequoia NP & Kings Canyon NP CG 1773 Death Valley Quarters 5 CA Housing $183,058.05  $              8,915.09 1

Sequoia NP & Kings Canyon NP CG 1775 Death Valley Quarters 7 CA Housing $183,058.05  $            18,048.06 1

Sequoia NP & Kings Canyon NP CG 1751 Death Valley Quarters 12 CA Housing $215,371.33  $            16,531.49 1

Sequoia NP & Kings Canyon NP CG 1750 Death Valley Quarters 13 CA Housing $200,241.21  $            20,026.91 1

Sequoia NP & Kings Canyon NP CG 1759 Death Valley Quarters 16 CA Housing $194,221.64  $              8,646.10 1

Sequoia NP & Kings Canyon NP CG 1760 Death Valley Quarters 17 CA Housing $194,221.64  $              8,801.38 1

Sequoia NP & Kings Canyon NP GF 83 Lodgepole Quarters CA Housing $160,501.48  $              7,634.87 1

Sequoia NP & Kings Canyon NP GF 84 Lodgepole Quarters CA Housing $160,501.48  $                       -   1

Sequoia NP & Kings Canyon NP GF 1244 Lodgepole Quarters CA Housing $208,209.58  $                       -   1

Sequoia NP & Kings Canyon NP GF 1245 Lodgepole Quarters CA Housing $208,209.58  $            53,332.16 1

Sequoia NP & Kings Canyon NP GF 1251 Lodgepole Quarters CA Housing $208,209.58  $              5,568.78 1

Sequoia NP & Kings Canyon NP GF 1434 Lodgepole Apt Quarters CA Housing $555,473.83  $              9,790.84 1

Sequoia NP & Kings Canyon NP GF 1441 Lodgepole  Apt Quarters CA Housing $555,473.83  $              8,413.31 1

Sequoia NP & Kings Canyon NP GF 1667 Lodgepole Apt Quarters CA Housing $887,443.92  $            17,810.97 1

Sequoia NP & Kings Canyon NP GF 1735 Wuksachi Quarters CA Housing $453,451.97  $            16,679.80 1

Sequoia NP & Kings Canyon NP GF 1736 Wuksachi Quarters CA Housing $368,773.39  $              1,378.35 1

Sequoia NP & Kings Canyon NP AM 1205 Administration CA Buildings $5,699,908.43  $       1,214,467.86 1

Sequoia NP & Kings Canyon NP AM 104 Upper Ash Quarters CA Housing $313,805.67  $              1,797.57 1

Sequoia NP & Kings Canyon NP AM 132 Upper Ash Quarters CA Housing $380,608.50  $                       -   1

Sequoia NP & Kings Canyon NP AM 95 Upper Ash Quarters HS CA Housing $331,599.13  $              1,870.31 1

Sequoia NP & Kings Canyon NP GG 112 Quarters HS CA Housing $458,352.08  $            12,762.40 1

Sequoia NP & Kings Canyon NP GG 113 Quarters CA Housing $265,552.54  $            16,808.18 1

Sequoia NP & Kings Canyon NP GG 114 Quarters HS CA Housing $304,716.22  $              4,835.37 1

Sequoia NP & Kings Canyon NP GG 117 Quarters CA Housing $186,393.95  $                266.62 1

Sequoia NP & Kings Canyon NP GG 1555 Quarters CA Housing $238,142.42  $            18,003.08 1

Sequoia NP & Kings Canyon NP GG 1556 Quarters CA Housing $245,048.84  $            16,329.63 1

Sequoia NP & Kings Canyon NP GG 1557 Quarters CA Housing $245,048.84  $            11,131.98 1

Sequoia NP & Kings Canyon NP GG 1611 Quarters CA Housing $309,373.51  $            16,089.25 1

Sequoia NP & Kings Canyon NP GG 1613 Quarters CA Housing $310,348.39  $              9,005.49 1

Sequoia NP & Kings Canyon NP GG 1639 Quarters CA Housing $310,348.39  $            12,901.43 1

Sequoia NP & Kings Canyon NP GG 1698 Quarters CA Housing $313,805.67  $              9,298.92 1

Sequoia NP & Kings Canyon NP GG 1746 Quarters CA Housing $232,245.85  $            13,035.98 1

Sequoia NP & Kings Canyon NP GG 1747 Quarters CA Housing $226,277.64  $            41,277.54 1

Sequoia NP & Kings Canyon NP GG 1748 Quarters CA Housing $222,549.36  $              7,886.90 1

Sequoia NP & Kings Canyon NP MK 1687 Silver City Quarters CA Housing $83,076.50  $              9,724.62 1

Sequoia NP & Kings Canyon NP MK 62 Atwell Mill Ranger Quarters HS CA Housing $379,976.52  $              1,848.26 1

Sequoia NP & Kings Canyon NP
GF Clover Creek Wastewater System CA

Waste Water

Systems
$24,058,646.61  $       4,030,782.11 1

Sequoia NP & Kings Canyon NP GF Lodgepole Water System CA Water Systems $32,850,400.76  $       1,227,927.92 1

Sequoia NP & Kings Canyon NP GF Wolverton Water System CA Water Systems $73,767,142.70  $            68,486.17 1

Sequoia NP & Kings Canyon NP GF 1744 Giant Forest Museum HS CA Buildings $2,818,717.14  $          485,059.75 1

Sequoia NP & Kings Canyon NP GG 1608 Visitor Center CA Buildings $4,741,708.61  $          611,329.14 1

Sequoia NP & Kings Canyon NP
GG Wastewater System CA

Waste Water

Systems
$12,440,647.59  $       2,808,733.07 1

Sequoia NP & Kings Canyon NP GG 015 Grant Grove Road CA Paved Roads $12,208,950.97  $              8,810.99 1

Sequoia NP & Kings Canyon NP MK 80 Lookout Point Quarters HS CA Housing $381,733.72  $                       -   1

Sequoia NP & Kings Canyon NP AM Indian Head Sign HS CA All Others $76,216.63  $                       -   1

Sequoia NP & Kings Canyon NP GG (1st) Turnout on Rte 010 CA Paved Roads $75,339.75  $                       -   1

Sequoia NP & Kings Canyon NP SEKI 010 Generals Highway HS CA Paved Roads $129,425,806.10  $     43,832,149.47 1

Sequoia NP & Kings Canyon NP GF 101 Wuksachi Road CA Paved Roads $2,030,410.95  $          438,137.99 1

Sequoia NP & Kings Canyon NP GF 224 Lodgepole Visitor Center Road CA Paved Roads $697,953.76  $          285,547.03 1

Sequoia NP & Kings Canyon NP AM 8550-001P Lower Marble Fork Road Bridge CA Paved Roads $5,856,691.09  $                       -   1

Sequoia NP & Kings Canyon NP GF 8550-004P Upper Marble Fork Road Bridge HS CA Paved Roads $1,486,927.36  $            77,787.00 1

Sequoia NP & Kings Canyon NP GF 8550-005P Clover Creek Road Bridge HS CA Paved Roads $3,071,794.36  $                       -   1

Sequoia NP & Kings Canyon NP GG Grant Grove Water System CA Water Systems $23,641,317.62  $       5,628,833.57 1

Sequoia NP & Kings Canyon NP KB GG Grant Tree Loop (paved/unpaved) CA Trails $731,683.19  $            86,595.57 1

World War II Valor in the Pacific NM Camp Tulelake  - Barracks CA Buildings $570,486.22  $          134,295.87 1

World War II Valor in the Pacific NM Camp Tulelake - Lumber Storage/Paint Shop CA Buildings $75,512.76  $                       -   1

World War II Valor in the Pacific NM Segregation Center - Carpentry Shop Bldg 76 CA Buildings $839,383.95  $            14,243.98 1

World War II Valor in the Pacific NM BLDG G - Gathering Storm & Perspectives HI Buildings $1,396,289.08  $              3,000.00 1

World War II Valor in the Pacific NM BLDG H - Exhibits Attack HI Buildings $1,861,026.49  $              3,000.00 1

World War II Valor in the Pacific NM BLDG - USS Arizona Memorial Structure HI Buildings $2,522,239.87  $          445,402.00 1

War in the Pacific NHP Mdget Submarine in front of WAPA VC GM All Others $617,660.40  $            18,375.20 1

War in the Pacific NHP WAPA VC Exhibit System GM All Others $2,261,427.67  $                       -   1

War in the Pacific NHP GRDS- Asan Beach Maintained Landscape GM All Others $3,394,100.36  $       1,485,163.45 1

War in the Pacific NHP GRDS- Ga'an Point Maintained Landscape GM All Others $1,670,845.50  $            22,507.22 1

War in the Pacific NHP BLDG- T. Stell Newman Visitor Center GM Buildings $4,960,379.78  $          143,536.40 1

Whiskeytown NRA LAKE - Oak Bottom  A Dock -CONC CA All Others $1,934,352.49  $                753.71 1

Whiskeytown NRA LAKE-Oak Bottom B Dock- CONC CA All Others $846,530.35  $                753.71 1

Whiskeytown NRA LAKE - Oak Bottom C Dock -CONC CA All Others $864,213.28  $                753.71 1

Whiskeytown NRA LAKE - Brandy Creek Dock-CONC CA All Others $1,986,512.22  $              1,133.71 1

Whiskeytown NRA BLDG - 104 - Visitor Center CA Buildings $972,293.81  $            87,022.12 1
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Whiskeytown NRA BLDG - 604 - Comfort Station - Lot B CA Buildings $179,110.01  $                       -   1

Whiskeytown NRA
ROAD - RTE 0151 Shasta Bally Road CA Unpaved Roads $2,306,841.83  $                       -   1

Whiskeytown NRA UTIL - Brandy Creek Water System CA Water Systems $4,597,568.70  $       1,026,640.95 1

Whiskeytown NRA UTIL - Oak Bottom Public Water System CA Water Systems $2,723,816.23  $          878,718.78 1

Whiskeytown NRA
UTIL - Oak Bottom Wastewater System CA

Waste Water

Systems
$11,831,304.96  $       2,751,952.28 1

Whiskeytown NRA
UTIL - Brandy Creek Wastewater System CA

Waste Water

Systems
$9,175,115.17  $          280,116.30 1

Whiskeytown NRA LAKE - Brandy Creek Marina/Waterfront System CA All Others $13,372,414.58  $              7,107.79 1

Whiskeytown NRA GRDS - Brandy Creek Swim Beach CA All Others $1,167,028.00  $          472,560.06 1

Whitman Mission NHS BLDG- Visitor Center WA Buildings $4,423,749.84  $       1,487,859.60 1

Whitman Mission NHS UTIL- Potable Water System WA Water Systems $1,543,160.76  $            16,018.04 1

Whitman Mission NHS GRDS- Maintained Landscapes WA All Others $4,957,176.71  $            14,896.75 1

Whitman Mission NHS TRLS- Interpretive Trails WA Trails $697,336.64  $            65,041.92 1

Whitman Mission NHS WAWY- Irrigation Ditch , Historic WA All Others $182,801.98  $                       -   1

Whitman Mission NHS WAWY- Whitmans Pond Dam, NPS#195 WA All Others $733,522.20  $            26,606.91 1

Yosemite NP EPB 0757A Covered Storage Bally CA Buildings $1,622,982.74  $                       -   1

Yosemite NP WaB 4004 Wastewater Treatment Plant CA Buildings $1,865,899.87  $          291,631.61 1

Yosemite NP WaB 4005 Wastewater Treatment Generator Building CA Buildings $94,455.92  $              1,520.98 1

Yosemite NP WaB 4006 Wastewater Treatment Polymer Building CA Buildings $23,540.42  $                436.00 1

Yosemite NP WaB 4009  Water Treatment Building CA Buildings $957,810.78  $            50,229.12 1

Yosemite NP VaT T-426 Base of Bridalveil Falls Trail CA Trails $470,602.35  $       1,778,621.23 1

Yosemite NP WaB 4414  Hill Studio CA Buildings $2,393,232.99  $          188,354.57 1

Yosemite NP WaB MG 4725 Mariposa Grove Museum CA Buildings $880,497.34  $          134,998.58 1

Yosemite NP WaB GP 5211 Glacier Point Restroom CA Buildings $495,580.49  $              2,447.31 1

Yosemite NP Vat T-419 Lower Yosemite Falls Trail CA Trails $13,125,120.08  $          309,009.25 1

Yosemite NP EPB 0822 Powerhouse CA Buildings $1,266,386.08  $          114,434.59 1

Yosemite NP VaQ 0056 Ranger Club CA Housing $2,622,688.49  $          326,909.97 1

Yosemite NP VaB 0401 Happy Isles Restroom CA Buildings $194,345.29  $            41,030.43 1

Yosemite NP VAE Yosemite Valley Electric System CA All Others $110,762,028.29  $     14,852,625.27 1

Yosemite NP VaB 0445 Visitor Center Restroom CA Buildings $450,881.07  $            16,055.98 1

Yosemite NP VaB 477 Swinging Bridge Vault Toilet CA Buildings $187,692.26  $            66,131.66 1

Yosemite NP VaT Yosemite Village Sidewalks & Paths CA Trails $488,510.41  $          183,322.74 1

Yosemite NP VaB 0530 SAR Office CA Buildings $3,130,423.77  $       1,898,953.00 1

Yosemite NP VaB 0575  NPS Administration Office CA Buildings $8,031,771.64  $       1,466,380.11 1

Yosemite NP VaB  0576  Valley District Museum CA Buildings $12,993,778.40  $       1,411,434.25 1

Yosemite NP VaB 0580 Yosemite Chapel CA Buildings $1,664,381.67  $            86,015.14 1

Yosemite NP VaB 0598 Visitor Center CA Buildings $8,514,115.10  $          635,954.92 1

Yosemite NP VaB 0609  LeConte Memorial Lodge CA Buildings $629,851.40  $            39,431.68 1

Yosemite NP VaB 0628 Happy Isles Nature Center CA Buildings $3,046,355.99  $            65,601.52 1

Yosemite NP VaT Bridge 002 Happy Isles Middle CA All Others $217,405.32  $            41,556.36 1

Yosemite NP VaB Camp 6 Restroom trailer CA Buildings $194,345.29  $                       -   1

Yosemite NP EP Hwy 140 Road (Parkline to Pohono] (AR0016) CA Paved Roads $30,192,431.95  $       3,509,118.14 1

Yosemite NP WA Hwy 41 Wawona Road  (AR0014) CA Paved Roads $148,085,636.16  $     25,110,193.41 1

Yosemite NP VA Sentinel Bridge Road  (AR0012) CA Paved Roads $819,622.02  $          395,224.33 1

Yosemite NP VA Stable Road   (AR0206) CA Paved Roads $951,819.12  $          541,553.80 1

Yosemite NP VA Valley Loop Road (AR0500) CA Paved Roads $27,612,384.65  $     11,269,130.37 1

Yosemite NP MaB CF 6009  Generator Building CA Buildings $132,414.84  $            99,282.14 1

Yosemite NP EPB 0823 Water System Pump House  Well 3&7 CA Buildings $58,851.04  $              6,363.83 1

Yosemite NP EPB 0824 Water System Pump House  Well 5 CA Buildings $58,851.04  $            79,189.06 1

Yosemite NP EPB 783 Water System Pump House  Well 2&6 CA Buildings $35,310.62  $          104,388.20 1

Yosemite NP EPB 0825 Water System Pump House  Well 4 CA Buildings $29,425.52  $          104,035.82 1

Yosemite NP VaB 0470 Bridalveil Fall Vault Toilet CA Buildings $272,083.41  $            66,131.68 1

Yosemite NP VaB 0583  Post Office CA Buildings $3,871,843.91  $          870,836.37 1

Yosemite NP VaB 0599 Yosemite Village Lift Station Generator Building CA Buildings $122,998.67  $                       -   1

Yosemite NP VA El Capitan Bridge Road (AR0011) CA Paved Roads $1,031,137.38  $          128,133.09 1

Yosemite NP CFE Crane Flat Electric System CA All Others $1,920,891.15  $          121,500.00 1

Yosemite NP VaT Bridge 003 Happy Isles West CA All Others $254,522.58  $            40,794.61 1

Yosemite NP VaT Bridge 005 Happy/Fen Isles BoardWalk CA All Others $318,198.73  $            44,779.55 1

Yosemite NP VaT Bridge 006 West of Happy Isles Paved Walk CA All Others $41,498.25  $            16,476.33 1

Yosemite NP VaT Bridge 007 West of Happy Isles Paved Walk CA All Others $75,761.60  $            27,519.95 1

Yosemite NP VaT Bridge 008 Lower River Campground/Housekeeping CA All Others $437,114.87  $            53,850.67 1

Yosemite NP VaT Bridge 009 Indian Creek Paved Walk CA All Others $37,809.94  $            26,985.46 1

Yosemite NP VaT Bridge 010 Indian Creek Camp 6 CA All Others $126,031.48  $            28,215.78 1

Yosemite NP VaT Bridge 011 Indian Creek above clinic CA All Others $56,713.66  $            13,413.84 1

Yosemite NP VaT Bridge 012 Superintendents Bridge CA All Others $553,309.96  $                       -   1

Yosemite NP VaT Bridge 013 Base of Yosemite Falls CA All Others $363,109.66  $            49,196.81 1

Yosemite NP VaT Bridge 016 Lost Arrow #1 easternmost CA All Others $91,518.21  $                       -   1

Yosemite NP VaT Bridge 017 Lost Arrow #2 CA All Others $41,498.25  $                       -   1

Yosemite NP VaT Bridge 018 Lost Arrow #3 CA All Others $71,930.30  $                       -   1

Yosemite NP VaT Bridge 019 Lost Arrow #4 CA All Others $102,362.34  $                       -   1

Yosemite NP VaT Bridge 020 Lost Arrow #5 CA All Others $99,595.79  $                       -   1

Yosemite NP VaT Bridge 021 Lost Arrow #6 westernmost CA All Others $82,996.49  $                       -   1

Yosemite NP VaT Bridge 022 Lost Arrow to Church Bowl CA All Others $21,786.58  $            12,645.67 1

Yosemite NP VaT Bridge 023 Eagle Creek CA All Others $35,965.15  $            24,164.40 1

Yosemite NP VaT Bridge 024 Mirror Lake Altar CA All Others $69,163.75  $            24,805.17 1

Yosemite NP VaT Bridge 025 Mirror Lake Loop Tenaya Creek CA All Others $193,658.49  $                       -   1

Yosemite NP VaT Bridge 026 Mirror Lake Loop Snow Creek CA All Others $96,829.24  $            34,023.81 1

Yosemite NP VaT Bridge 027 Tenaya Creek at Backpackers Camp CA All Others $96,829.24  $                       -   1

Yosemite NP VaT Bridge 029 Swinging Bridge CA All Others $845,676.28  $            96,228.77 1

Yosemite NP MaB TM 3009  Water Treatment Plant CA Buildings $191,043.40  $            21,249.75 1

Yosemite NP VA Camp 6 Parking Roadway (AR0000) CA Paved Roads $660,985.50  $          129,422.41 1

Yosemite NP Vat T-401 Pohono Bridge to Bridalveil Strait CA Trails $797,433.61  $                       -   1

Yosemite NP VaB 0552 Water System Well House #1 CA Buildings $58,851.04  $              1,813.27 1

Yosemite NP VaB 0553 Water System Well House #2 CA Buildings $58,851.04  $              5,775.69 1

Yosemite NP VaB 0554 Water System Well House #4 CA Buildings $98,575.49  $              5,775.69 1

Yosemite NP MA HM 6102 Pump House CA Buildings $771,242.86  $                       -   1

Yosemite NP MaQ TM 3096 Waste Water Treatment Plant Residence's Bathroom CA Buildings $16,532.64  $            12,775.33 1

Yosemite NP WAT Bridge 087 Mariposa Grove/Fallen Monarch CA All Others $102,362.34  $            12,168.41 1

Yosemite NP WAT Bridge 088 Mariposa Grove/Bachelor & 3Graces L CA All Others $69,163.75  $            24,569.85 1

Yosemite NP WAT Bridge 089 Mariposa Grove/Bachelor & 3Graces U CA All Others $58,789.18  $            29,539.25 1

Yosemite NP MGU Upper Grove Water System CA Water Systems $19,041,252.84  $     13,101,314.37 1

Yosemite NP EPB 750 Wastewater Treatment Building CA Buildings $5,262,273.72  $       3,863,686.87 1

Yosemite NP EPB 0751 Headworks Building CA Buildings $866,691.26  $          926,436.92 1

Yosemite NP EPB 0752 Digester Building CA Buildings $1,444,903.73  $          519,594.89 1

Yosemite NP EPB 0753 Tertiary Building CA Buildings $2,283,487.48  $          597,251.40 1

Yosemite NP
WAU Wawona Wastewater Treatment System CA

Waste Water

Systems
$70,023,561.56  $       7,826,811.72 1

Yosemite NP WA SITE Hotel Area CA All Others $3,245,121.98  $                659.26 1

Yosemite NP WaB 4999 Wawona Tunnel Generator Building CA Buildings $62,617.50  $                       -   1

Yosemite NP VaB 0597 Yosemite Creek Lift Station YCLS Building CA Buildings $411,957.27  $                       -   1

Yosemite NP VaB 0587 Yosemite Village Lift Station YVLS Bio-Remediation CA Buildings $117,702.08  $                       -   1

Yosemite NP VaT Bridge 090 Bridalveil Fall West CA All Others $104,919.58  $                       -   1

Yosemite NP VaT Bridge 091 Bridalveil Fall Middle CA All Others $224,827.67  $                       -   1

Yosemite NP VaT Bridge 092 Bridalveil Fall East CA All Others $99,923.41  $                       -   1

Yosemite NP Control System CA All Others $133,640.74  $                       -   1

Yosemite NP BCT t-243  Mariposa Grove Trail System CA Trails $4,035,469.10  $          607,010.00 1

Yosemite NP
EPU El Portal Wastewater System CA

Waste Water

Systems
$60,931,750.03  $     45,453,952.39 1

Yosemite NP VAU Yosemite Valley Water System CA Water Systems $112,103,044.35  $       2,263,263.54 1

Yosemite NP HME Hodgdon Meadow Electrical System CA All Others $3,190,177.75  $          470,234.70 1

Yosemite NP EPU El Portal  Water System CA Water Systems $35,880,307.39  $     12,969,752.06 1

Yosemite NP
VAU Valley Wastewater Collection System CA

Waste Water

Systems
$42,544,074.51  $          395,216.32 1

Yosemite NP HMU Hodgdon Meadow Water System CA Water Systems $6,258,303.74  $       4,896,042.25 1

Yosemite NP TMU Tuolumne Meadows Water System CA Water Systems $28,171,626.08  $       8,179,207.96 1

Yosemite NP CFU Crane Flat Water System CA Water Systems $9,774,610.56  $       2,168,160.46 1

Yosemite NP SEU South Entrance Water System CA Water Systems $1,121,896.51  $          697,703.71 1

Yosemite NP WAU Wawona Water System CA Water Systems $74,973,321.83  $       5,570,985.04 1

Yosemite NP BPU Badger Pass Water System CA Water Systems $1,809,901.45  $          697,506.99 1

Yosemite NP CQU Chinquapin Water System CA Water Systems $2,461,215.26  $          176,543.22 1

Yosemite NP VaT Boardwalk Stoneman Meadow CA All Others $757,616.03  $            94,468.39 1

Yosemite NP VaT Boardwalk Cooks Meadows #1 CA All Others $757,616.03  $          166,563.28 1

Yosemite NP WAE Wawona Electrical System CA All Others $787,671.49  $          610,172.00 1

Yosemite NP VaT Boardwalk Chapel Meadow/Sentinel Boardwalk CA All Others $138,896.27  $          117,000.00 1

Yosemite NP VAT  East Valley Floor Trails CA Trails $10,702,896.47  $          202,472.60 1

Yosemite NP VAT Yosemite Valley Bike Path CA Trails $5,906,304.04  $       1,260,866.87 1

Yosemite NP
CFU Crane Flat Wastewater Treatment System CA

Waste Water

Systems
$2,177,911.74  $       1,340,887.49 1

Yosemite NP VaB 0463 Camp 6 Restroom Trailer CA Buildings $260,325.06  $                       -   1

Yosemite NP MA HM Hodgdon Meadow Campground CA Campgrounds $1,592,586.24  $            72,313.95 1

Yosemite NP EPE El Portal Electrical System CA All Others $2,605,518.46  $          185,408.98 1

Yosemite NP
HMU Hodgdon Meadow Wastewater Treatment System CA

Waste Water

Systems
$3,848,692.18  $          917,546.45 1

Yosemite NP
TMU Tuolumne Meadows Wastewater Treatment System CA

Waste Water

Systems
$10,259,522.23  $     10,199,546.56 1

Yosemite NP
BPU Badger Pass Wastewater System CA

Waste Water

Systems
$788,439.39  $                       -   1

Yosemite NP WA Wawona Campground CA Campgrounds $2,229,620.74  $          189,254.88 1

Yosemite NP MaB HM 6136 Big Oak Flat  District Office/Visitor Center CA Buildings $722,489.09  $          517,082.79 1

Yosemite NP MaB TM 3021 Tuolumne Campground Restroom CA Buildings $235,011.67  $            63,540.56 1

Yosemite NP MaB TM 3022 Tuolumne Campground Restroom CA Buildings $335,659.20  $            64,148.77 1

Yosemite NP MaB TM 3023 Tuolumne Campground Restroom CA Buildings $335,659.20  $            58,153.07 1
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Yosemite NP MaB TM 3024 Tuolumne Campground Restroom CA Buildings $259,473.71  $              6,071.27 1

Yosemite NP MaB TM 3076 Tuolumne Campground Restroom CA Buildings $318,424.81  $            18,177.50 1

Yosemite NP MaB TM 3077 Tuolumne Camgpground Restroom CA Buildings $318,427.50  $            30,217.63 1

Yosemite NP MaB TM 3078 Tuolumne Campground Restroom CA Buildings $318,427.50  $            32,141.42 1

Yosemite NP MaB TM 3079 Tuolumne Campground Group Camp Restroom CA Buildings $318,427.50  $            25,220.53 1

Yosemite NP MaB TM 3081 Parsons Lodge CA Buildings $587,724.45  $              7,891.89 1

Yosemite NP MaB TM 3010  Visitor Center CA Buildings $1,055,462.32  $            31,884.30 1

Yosemite NP AH Cottages  700-701 CA Buildings $249,782.32  $          510,312.06 1

Yosemite NP AH Cottages  702-703 CA Buildings $437,236.51  $          508,705.77 1

Yosemite NP AH Cottages  704-705 CA Buildings $437,236.51  $          574,756.45 1

Yosemite NP AH Cottages  706-707 CA Buildings $437,236.51  $          504,954.99 1

Yosemite NP AH Cottages  708-709 CA Buildings $437,236.51  $          503,834.25 1

Yosemite NP CONC Photo Darkroom #901 - YOSE 001 391 PGSO ̂ C CA Buildings $537,686.24  $          137,000.86 1

Yosemite NP WA Hotel Little White CA Buildings $773,243.49  $            92,607.63 1

Yosemite NP AH Cottages  720-723 CA Buildings $467,185.45  $          666,337.52 1

Yosemite NP WA Hotel Clark CA Buildings $1,320,488.90  $            44,273.82 1

Yosemite NP AH Cottages  715-719 CA Buildings $741,252.16  $              9,064.51 1

Yosemite NP WA Hotel Moore Cottage CA Buildings $1,661,971.30  $            53,451.44 1

Yosemite NP CONC Ansel Adams Gallery(YVV006) - YOSE 001 353 343 PGSO ^G CA Buildings $3,713,917.93  $          888,799.23 1

Yosemite NP YL Core Registration Bldg CA Buildings $1,603,909.98  $                    1.53 1

Yosemite NP WA Hotel Washburn CA Buildings $3,831,453.10  $            92,650.81 1

Yosemite NP CV Pavilion - Meadow Deck CA Buildings $6,821,702.68  $                       -   1

Yosemite NP CV Pavilion - Kitchen CA Buildings $7,742,330.33  $          170,037.92 1

Yosemite NP Yosemite Medical Clinic CA Buildings $7,711,526.38  $          197,889.09 1

Yosemite NP YL Core Multipurpose Bldg CA Buildings $2,983,617.50  $                  82.90 1

Yosemite NP WA Hotel Annex CA Buildings $13,401,069.29  $            46,305.05 1

Yosemite NP WA Hotel Main Bldg CA Buildings $9,241,265.75  $          682,996.67 1

Yosemite NP CV Pavilion - Dining Room CA Buildings $16,005,520.51  $              1,512.07 1

Yosemite NP YL Core Food Service Bldg CA Buildings $16,441,148.91  $          196,606.36 1

Yosemite NP YV DEGNANS BLDG CA Buildings $23,541,929.34  $       2,948,963.90 1

Yosemite NP YV Store Bldg CA Buildings $15,889,436.60  $          330,162.18 1

Yosemite NP AH Hotel Main Bldg CA Buildings $309,906,071.26  $     52,485,191.42 1

Yosemite NP AH Cottages  710-714 CA Buildings $741,252.16  $          573,071.12 1

Yosemite NP YOSEMITE TELECOM CA All Others $3,805,517.00  $          727,993.56 1

Yosemite NP VaB 436 Lower Yosemite Falls Restroom CA Buildings $767,178.03  $                       -   1

Yosemite NP VaB 0409 Lower Pines Restroom CA Buildings $214,751.55  $          191,235.15 1

Yosemite NP VaB 0410  Lower Pines Restroom CA Buildings $214,751.55  $          181,607.00 1

Yosemite NP VaB 0411 Lower Pines Restroom CA Buildings $214,751.55  $          180,902.00 1

Yosemite NP VaB 0417 North Pines Restroom CA Buildings $214,751.55  $          202,556.92 1

Yosemite NP Vab 0418  North Pines Restroom CA Buildings $214,751.55  $          184,403.77 1

Yosemite NP VaB 0419 North PInes Restroom CA Buildings $214,751.55  $          184,403.77 1

Yosemite NP VaB 0420 North Pines Restroom CA Buildings $214,751.55  $          182,821.77 1

Yosemite NP VA Camp 4 Campground CA Campgrounds $725,309.28  $          587,426.69 1

Yosemite NP VaB 0440 Camp 4 Restroom CA Buildings $291,370.20  $          212,215.63 1

Yosemite NP VA Upper Pines Campgrounds CA Campgrounds $1,643,776.51  $          280,602.86 1

Yosemite NP VaB 0453 Upper Pines Restroom CA Buildings $204,062.55  $          185,162.91 1

Yosemite NP VaB 0454 Upper Pines Restroom CA Buildings $204,062.55  $          183,207.22 1

Yosemite NP VaB 0455 Upper Pines Restroom CA Buildings $204,062.55  $          179,770.82 1

Yosemite NP VaB 0456 Upper Pines Restroom CA Buildings $204,062.55  $          191,347.91 1

Yosemite NP VaB 0457 Upper Pines Restroom CA Buildings $204,062.55  $          183,407.87 1

Yosemite NP VaB 0458 Upper Pines Restroom CA Buildings $204,062.55  $          193,130.86 1

Yosemite NP VaB 0459 Upper Pines Restroom CA Buildings $204,062.55  $          180,365.51 1

Yosemite NP VaB 0460 Upper Pines Restroom CA Buildings $204,062.55  $          179,768.00 1

Yosemite NP VaB 0461 Upper Pines Restroom CA Buildings $204,062.55  $          184,689.38 1

Yosemite NP VaB 0462 Upper Pines Restroom CA Buildings $204,062.55  $          183,986.31 1

Yosemite NP VaB 538 Valley Substation CA Buildings $1,359,065.02  $            15,505.43 1

Yosemite NP MA Hwy 120 Big Oak Flat Road   (AR0013) CA Paved Roads $69,311,742.04  $     15,351,886.03 1

Yosemite NP MA Tioga Road  (AR0017) CA Paved Roads $184,575,944.71  $     25,787,179.26 1

Yosemite NP VAT West Valley Loop Trail CA Trails $8,053,975.40  $          696,154.07 1

Yosemite NP VaT Boardwalk Cooks Meadows #2 CA All Others $404,061.88  $            61,055.78 1

Abraham Lincoln Birthplace NHS Birthplace Water Distribution System KY Water Systems $402,237.50  $                       -   1

Abraham Lincoln Birthplace NHS Knob Creek Water Dist Sys KY Water Systems $116,287.62  $                       -   1

Abraham Lincoln Birthplace NHS Memorial Building KY Buildings $4,349,555.37  $          589,797.46 1

Abraham Lincoln Birthplace NHS Memorial Landscape KY All Others $1,410,434.19  $            88,612.21 1

Abraham Lincoln Birthplace NHS Sinking Spring KY Trails $439,511.29  $                       -   1

Abraham Lincoln Birthplace NHS Birthplace Cabin KY Buildings $194,605.76  $                       -   1

Abraham Lincoln Birthplace NHS Visitor Center Bldg. KY Buildings $2,685,849.21  $          523,143.10 1

Abraham Lincoln Birthplace NHS Knob Creek Tavern KY Buildings $1,826,297.99  $       2,409,314.49 1

Abraham Lincoln Birthplace NHS Knob Creek Boyhood Cabin KY Buildings $167,950.88  $                       -   1

Andersonville NHS National Cemetery GA All Others $16,686,476.97  $       1,030,707.68 1

Andersonville NHS POW Museum GA Buildings $4,594,889.45  $          645,728.24 1

Andersonville NHS Inner Stockade Grounds GA All Others $15,811,075.32  $          193,759.23 1

Andrew Johnson NHS Andrew Johnson Monument TN All Others $2,488,501.32  $                       -   1

Andrew Johnson NHS Memorial Building TN Buildings $977,500.53  $          142,591.51 1

Andrew Johnson NHS Tailor Shop TN Buildings $255,124.25  $                       -   1

Andrew Johnson NHS Homestead TN Buildings $3,162,193.88  $            70,256.81 1

Andrew Johnson NHS Lodge TN Buildings $1,301,502.54  $            63,853.72 1

Andrew Johnson NHS Landscape at National Cemetery TN All Others $12,239,500.72  $       1,186,471.33 1

Andrew Johnson NHS Lower Cemetery Road 0011 TN Paved Roads $261,083.18  $            25,808.40 1

Big Cypress NPres OH - Quarters #117 FL Housing $150,242.18  $                       -   1

Big Cypress NPres OH - Quarters #119 FL Housing $270,693.30  $                       -   1

Big Cypress NPres OH - Quarters #120 FL Housing $264,744.43  $                       -   1

Big Cypress NPres OH - Quarters #123 FL Housing $264,744.43  $                       -   1

Big Cypress NPres OH - Quarters #124 FL Housing $248,219.80  $                       -   1

Big Cypress NPres OH - Quarters #126 FL Housing $157,040.89  $                       -   1

Big Cypress NPres OH - Quarters #217 FL Housing $157,040.89  $                       -   1

Big Cypress NPres OH - Quarters #220 FL Housing $365,521.11  $                       -   1

Big Cypress NPres OH - Quarters #223 FL Housing $365,875.21  $              3,901.05 1

Big Cypress NPres OH - Quarters #224 FL Housing $331,881.67  $              3,688.01 1

Big Cypress NPres OH - Quarters #226 FL Housing $159,637.62  $              3,688.01 1

Big Cypress NPres OH -  Headquarters Bldg. A50 FL Buildings $8,128,821.95  $          336,117.53 1

Big Cypress NPres OA - Visitor Center Building A79 FL Buildings $7,957,291.24  $          223,596.83 1

Big Cypress NPres OH  - Water Plant Bldg.  A53 FL Buildings $306,068.61  $              9,350.43 1

Big Cypress NPres OA - Aviation Hangar A91 FL Buildings $497,434.81  $            14,999.14 1

Big Cypress NPres BCW - Loop Road, paved - Rte 102 FL Paved Roads $13,630,766.31  $          976,636.82 1

Big Cypress NPres OA - Oasis Boardwalk FL Trails $137,061.95  $                       -   1

Big Cypress NPres FO - Fire Operations Center, Bldg. A100 FL Buildings $1,863,616.19  $            12,000.88 1

Big Cypress NPres LP - Loop Road RS, Bldg. A96  "B" Upstair Q-96 FL Housing $564,841.66  $                       -   1

Big Cypress NPres SG - Seagrape Boardwalk FL Trails $48,950.70  $                       -   1

Big Cypress NPres OH - Ochopee Water Dist. System FL Water Systems $2,318,527.73  $          451,605.88 1

Big Cypress NPres OH - Ochopee Community Water Treatment Plant System FL Water Systems $78,497.08  $                       -   1

Big Cypress NPres KS - Kirby Storter Boardwalk FL Trails $433,861.55  $                       -   1

Big Cypress NPres HP - H.P. Williams Boardwalk FL Trails $188,124.25  $                       -   1

Big Cypress NPres SG - Big Cypress Swamp Welcome Center.  A136 FL Buildings $2,758,059.98  $              5,845.99 1

Biscayne NP BISC AToNs FL All Others $1,436,476.62  $            26,571.34 1

Biscayne NP CP Headquarters Building FL Buildings $3,440,385.59  $          496,408.49 1

Biscayne NP CP Visitor Center FL Buildings $7,109,898.46  $          616,286.06 1

Biscayne NP CP Waterfront FL All Others $3,373,370.62  $          243,161.46 1

Big South Fork National River & Recreation Area HS-16 Oscar Blevins Outbuilding TN Buildings $21,534.79  $                       -   1

Big South Fork National River & Recreation Area Field 63.0 Charit Creek TN All Others $717,076.17  $                       -   1

Big South Fork National River & Recreation Area Charit Creek Water System TN Water Systems $221,469.02  $                       -   1

Big South Fork National River & Recreation Area Bandy Creek Campground TN Campgrounds $4,104,037.86  $          361,141.30 1

Big South Fork National River & Recreation Area
Bandy Creek Wastewater Treatment System TN

Waste Water

Systems
$3,461,406.99  $          262,627.88 1

Big South Fork National River & Recreation Area Bandy Creek Water Production and Treatment System TN Water Systems $2,763,604.38  $            12,375.30 1

Big South Fork National River & Recreation Area Bandy Creek Water Distribution System TN Water Systems $2,739,215.70  $          107,203.86 1

Big South Fork National River & Recreation Area B112 Bandy Creek Visitor Center TN Buildings $1,003,008.95  $            67,629.11 1

Big South Fork National River & Recreation Area RT201 Loops B, C & D Access Road, Bandy Creek Campground TN Paved Roads $756,762.85  $          106,394.28 1

Big South Fork National River & Recreation Area RT942A Loop D Comfort Station B127 Parking #1, Bandy Creek C TN Paved Roads $16,852.66  $              6,879.10 1

Big South Fork National River & Recreation Area RT943 Loop D Comfort Station B128 Parking, Bandy Creek Campg TN Paved Roads $31,063.39  $              5,668.41 1

Big South Fork National River & Recreation Area RT206 Loop D1 Road, Bandy Creek Campground TN Paved Roads $126,127.14  $            39,576.65 1

Big South Fork National River & Recreation Area RT207 Loop D2 Road, Bandy Creek Campground TN Paved Roads $126,127.14  $            36,383.45 1

Big South Fork National River & Recreation Area Blue Heron Campground TN Campgrounds $967,105.05  $            22,674.82 1

Big South Fork National River & Recreation Area B214 Blue Heron Depot KY Buildings $4,616,575.68  $          472,337.93 1

Big South Fork National River & Recreation Area Blue Heron Tram Bridge, Str. No. 5130-005T KY All Others $3,308,620.66  $            54,944.33 1

Big South Fork National River & Recreation Area
Wastewater Treatment, Blue Heron Mine 18 KY

Waste Water

Systems
$4,026,114.89  $          709,610.60 1

Big South Fork National River & Recreation Area T160 Mine 18 Exhibit/Interpretive Trail KY Trails $1,682,947.28  $          142,311.06 1

Big South Fork National River & Recreation Area RT900 Leatherwood Day Use Area Parking TN Paved Roads $791,599.26  $          268,936.38 1

Big South Fork National River & Recreation Area T001 Angel Falls Trail TN Trails $471,974.02  $                571.77 1

Big South Fork National River & Recreation Area T017 Honey Creek ADA Trail TN Trails $140,337.79  $                       -   1

Big South Fork National River & Recreation Area North White Oak Loop Trail TN Trails $7,749,977.12  $            38,154.22 1

Big South Fork National River & Recreation Area T063 Cumberland Valley Loop Trail TN Trails $3,581,553.23  $          109,209.80 1

Big South Fork National River & Recreation Area RT010 Leatherwood Ford Road, TN Hwy 297 TN Paved Roads $24,087,866.88  $       4,984,793.13 1

Big South Fork National River & Recreation Area RT117 Blue Heron Mine 18 Road KY Paved Roads $20,333,913.60  $       1,417,625.87 1

Big South Fork National River & Recreation Area Leatherwood Rd. Bridge (Big So. Fork) #5130-001P TN Paved Roads $18,481,681.77  $            54,000.00 1

Big South Fork National River & Recreation Area Leatherwood Rd. Bridge (Bandy Crk) #5130-002P TN Paved Roads $1,755,485.06  $            16,740.00 1

Big South Fork National River & Recreation Area T012 East Rim Overlook Trail TN Trails $84,799.25  $                       -   1

Big South Fork National River & Recreation Area T103 West Entrance Bike Trail TN Trails $601,242.91  $                       -   1

Big South Fork National River & Recreation Area HS-4  Charit Creek Black Smith Shop (B040i) TN Buildings $133,862.68  $              8,625.73 1

Big South Fork National River & Recreation Area HS-1  Charit Creek Old Log Barn (BS40) TN Buildings $221,785.45  $            27,353.30 1

Big South Fork National River & Recreation Area HS-3  Charit Creek Corn Crib  (BS40e) TN Buildings $87,193.02  $                       -   1

Big South Fork National River & Recreation Area HS-2  Charit Creek Main Lodge TN Buildings $999,226.00  $            27,115.72 1

Big South Fork National River & Recreation Area HS-10  Oscar Blevins Cabin  (HOO2) TN Buildings $242,389.44  $            29,420.85 1
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Big South Fork National River & Recreation Area HS-12  Oscar Blevins Corn Crib  (H002a) TN Buildings $51,533.22  $                       -   1

Big South Fork National River & Recreation Area HS-9 Litton-Slaven House  (BS51) TN Buildings $137,392.71  $              9,658.55 1

Big South Fork National River & Recreation Area HS-8  Litton-Slaven Barn  (BS50) TN Buildings $274,756.29  $              6,629.15 1

Big South Fork National River & Recreation Area HS-5  Lora Blevins House  (H008) TN Buildings $231,460.55  $            21,383.76 1

Big South Fork National River & Recreation Area HS-8  Lora Blevins Barn  (H007) TN Buildings $113,916.68  $              8,481.20 1

Big South Fork National River & Recreation Area HS-6  Lora Blevins Corn Crib  (H007a) TN Buildings $44,290.96  $              6,357.50 1

Big South Fork National River & Recreation Area HS-137 Oscar Blevins Frame Barn  (B137) TN Buildings $184,873.75  $                       -   1

Blue Ridge Parkway RKNB MP 176.2 Mabry Mill Flumes VA All Others $637,378.88  $            85,376.36 1

Blue Ridge Parkway RKNB MP 177.4  US 58 Bridge  #1 RT 202P VA Paved Roads $1,472,382.59  $            37,089.56 1

Blue Ridge Parkway MONT MP 0.0 to 37.6 Montebello Mainline RT 0001AA VA Paved Roads $116,287,234.56  $       9,965,045.05 1

Blue Ridge Parkway JRVR MP 37.6 to 74.9 James River Mainline RT 0001AB VA Paved Roads $97,555,860.86  $     30,474,569.51 1

Blue Ridge Parkway PEAK MP 74.9 to 106.1 Peaks of Otter Mainline RT 0001AC VA Paved Roads $107,363,063.81  $     32,133,070.17 1

Blue Ridge Parkway VINT MP 106.1 to 144.3 Vinton Mainline RT 0001BA VA Paved Roads $102,720,674.92  $     21,510,682.42 1

Blue Ridge Parkway RKNB MP 144.3 to 216.9 Rocky Knob Mainline RT 0001BB VA Paved Roads $148,890,460.99  $     54,180,002.40 1

Blue Ridge Parkway BLUF MP 216.9 to 261.2 Bluffs Mainline RT 0001CA NC Paved Roads $130,421,081.95  $     28,491,717.84 1

Blue Ridge Parkway SFLT MP 261.2 to 305.1 Sandy Flat Mainline RT 0001CB NC Paved Roads $129,060,273.89  $     30,372,876.81 1

Blue Ridge Parkway GGAP MP 305.1 to 359.9 Gillespie Gap Mainline RT 0001DA NC Paved Roads $176,692,267.42  $     29,199,482.22 1

Blue Ridge Parkway OTEN MP 359.9 to 411.0 Oteen Mainline RT 0001DB NC Paved Roads $151,789,821.12  $     23,013,754.20 1

Blue Ridge Parkway BGAP MP 411.0 to 469.1 Balsam Gap Mainline RT 0001DC NC Paved Roads $190,841,599.87  $     38,290,717.08 1

Blue Ridge Parkway BGAP MP418.8 B1081 Graveyard Fields Vault Toilet NC Buildings $42,632.96  $                       -   1

Blue Ridge Parkway
BGAP MP 408.4 S57 Mt Pisgah Sewage Treatment Plant NC

Waste Water

Systems
$1,777,474.80  $                       -   1

Blue Ridge Parkway BLUF MP 239.4 B097 Comfort Sta - Doughton CG Trailer RV NC Buildings $103,561.75  $            32,928.97 1

Blue Ridge Parkway BLUF MP 241.1 B102 Comfort Sta - Doughton Pk/PA #1 NC Buildings $109,902.26  $            21,963.65 1

Blue Ridge Parkway BLUF MP 241.1 B104 Comfort Sta - Doughton Park/PA #2 NC Buildings $88,465.28  $              9,696.36 1

Blue Ridge Parkway BLUF MP 239.3 B370 Comfort Sta - Dough. Pk CG/Loop 1 NC Buildings $60,385.86  $            19,415.18 1

Blue Ridge Parkway BLUF MP 239.3 B396 Comfort Sta - Doughton Pk CG/Loop 2 NC Buildings $113,827.34  $              8,101.14 1

Blue Ridge Parkway BLUF MP 238.5 G19A Brinegar Cabin Developed Area NC All Others $447,203.90  $              2,896.66 1

Blue Ridge Parkway BLUF MP 258.7 G21 Northwest Trading Post Dev Area NC All Others $79,771.51  $            96,168.84 1

Blue Ridge Parkway BLUF MP 217.0 - 229.7 R2A Road Section RT 001 NC Paved Roads $1,701,010.08  $          181,370.07 1

Blue Ridge Parkway BLUF MP 229.7 - 237.3 R2B Road Section RT 001 NC Paved Roads $1,701,010.08  $            20,480.09 1

Blue Ridge Parkway BLUF MP 237.3 - 248.2 R2C Road Section RT 001 NC Paved Roads $1,701,010.08  $          337,462.11 1

Blue Ridge Parkway BLUF MP 248.2 - 261.2 R2D Road Section RT 001 NC Paved Roads $1,669,460.52  $          140,260.94 1

Blue Ridge Parkway BLUF MP 225.2 D6 Hare Mill Pond Dam ACTIVE NC All Others $6,117,004.57  $            10,173.97 1

Blue Ridge Parkway BLUF MP 230.1 D7 Little Glade Dam ACTIVE NC All Others $247,472.97  $            88,889.86 1

Blue Ridge Parkway BLUF MP 217.43 NC 18 Bridge RT 074P NC Paved Roads $619,226.32  $            25,409.57 1

Blue Ridge Parkway BLUF MP 222.68 Big Pine Creek Bridge #1 RT 075P NC Paved Roads $383,719.08  $          227,323.13 1

Blue Ridge Parkway BLUF MP 223.05 Big Pine Creek Bridge #2  RT 076P NC Paved Roads $716,275.62  $          777,043.80 1

Blue Ridge Parkway BLUF MP 223.78 Big Pine Creek Bridge #3 RT 077P NC Paved Roads $1,016,103.17  $       1,196,437.50 1

Blue Ridge Parkway BLUF MP 224.09 Big Pine Creek Bridge #4 RT 078P NC Paved Roads $691,369.68  $              1,196.44 1

Blue Ridge Parkway BLUF MP 224.16 Big Pine Creek Bridge #5 RT 079P NC Paved Roads $545,836.54  $          275,180.63 1

Blue Ridge Parkway BLUF MP 224.70 Big Pine Creek Bridge #6 RT 080P NC Paved Roads $767,438.16  $       1,196,437.50 1

Blue Ridge Parkway BLUF MP 225.01 Big Pine Creek Bridge #7 RT 084P NC Paved Roads $2,547,512.15  $          439,092.56 1

Blue Ridge Parkway BLUF MP 227.45 Brush Creek Bridge #1 RT 081P NC Paved Roads $909,727.56  $       1,200,026.81 1

Blue Ridge Parkway BLUF MP 227.59 BRP Under Shawtown Road NC 1464 Bridge RT 132 NC Paved Roads $2,534,241.07  $          313,852.77 1

Blue Ridge Parkway BLUF MP 228.20 Little Glade Creek Culvert #1 RT 082P NC Paved Roads $252,803.16  $            74,296.58 1

Blue Ridge Parkway BLUF MP 229.30 Little Glade Creek Culvert #2 RT 083P NC Paved Roads $221,202.76  $            26,460.14 1

Blue Ridge Parkway BLUF MP 229.53 US 21 Bridge RT 088P NC Paved Roads $581,485.94  $            29,877.39 1

Blue Ridge Parkway BLUF MP 229.84 Little Glade Creek Bridge #1 RT 085P NC Paved Roads $454,863.78  $            14,882.40 1

Blue Ridge Parkway BLUF MP 230.42 Little Glade Creek Bridge #2 RT 086P NC Paved Roads $248,288.82  $            92,125.69 1

Blue Ridge Parkway BLUF MP 231.82 Brush Creek Bridge #2 RT 087P NC Paved Roads $248,288.82  $          116,784.17 1

Blue Ridge Parkway BLUF MP 237.18 Air Bellows Road Bridge RT 195P NC Paved Roads $155,953.30  $            76,230.27 1

Blue Ridge Parkway BLUF MP 248.06  NC 18 Bridge RT 089P NC Paved Roads $843,154.61  $            35,309.28 1

Blue Ridge Parkway BLUF MP 248.85 Laurel Fork  Bridge RT 159P NC Paved Roads $5,913,652.19  $       1,387,817.62 1

Blue Ridge Parkway BLUF MP 251.02 Peak Creek Culvert RT 166P NC Paved Roads $319,765.90  $            63,411.19 1

Blue Ridge Parkway SFLT MP 294.0 B205 Horse Stable/Carriage Barn-Cone Park NC Buildings $908,202.08  $            28,116.94 1

Blue Ridge Parkway SFLT MP 294.0 B359  Flat Top/Cone Manor - Cone Park NC Buildings $2,408,063.55  $       2,184,244.80 1

Blue Ridge Parkway SFLT MP 294.0 Q 00000204 B204 Residence - Sandy Flats NC Housing $150,203.74  $            26,306.03 1

Blue Ridge Parkway SFLT MP 261.2 - 276.4 R2E Road Section RT 001 VA Paved Roads $1,701,010.08  $            52,247.96 1

Blue Ridge Parkway SFLT MP 276.4 - 292.0 R2F Road Section RT 001 NC Paved Roads $1,701,010.08  $          140,220.69 1

Blue Ridge Parkway SFLT MP 292.0 - 299.6 R2G Road Section RT 001 NC Paved Roads $1,701,010.08  $          154,744.28 1

Blue Ridge Parkway SFLT MP 299.6 to 305.1 R2H Road Section RT 001 NC Paved Roads $1,701,010.08  $          144,409.96 1

Blue Ridge Parkway SFLT MP 294.0  D11 Heart Lake Dam ACTIVE NC All Others $3,021,648.00  $            70,564.94 1

Blue Ridge Parkway SFLT MP 294.0 D12 Bass Lake Dam ACTIVE NC All Others $30,057,237.64  $            43,725.83 1

Blue Ridge Parkway SFLT MP 294.6 D10 Trout Lake Dam ACTIVE NC All Others $7,461,727.07  $            12,150.22 1

Blue Ridge Parkway SFLT MP 295.9  D9 Sims Pond Dam ACTIVE NC All Others $5,404,713.00  $            26,179.17 1

Blue Ridge Parkway SFLT MP 296.7 D13 Price Lake Dam ACTIVE NC All Others $31,279,645.34  $            31,859.84 1

Blue Ridge Parkway BLUF MP 261.21 NC 16 Bridge RT 090P NC Paved Roads $597,820.97  $            19,013.62 1

Blue Ridge Parkway SFLT MP 276.35 US 421 Bridge  RT 091P NC Paved Roads $6,315,273.03  $                       -   1

Blue Ridge Parkway SFLT MP 279.38 Triplett Road Bridge RT 092P NC Paved Roads $465,566.46  $            14,667.71 1

Blue Ridge Parkway SFLT MP 280.28 Laxon Road Bridge RT 188P NC Paved Roads $313,600.94  $            54,318.90 1

Blue Ridge Parkway SFLT MP 282.03 NC 1508 Bridge RT 167P NC Paved Roads $490,001.47  $            86,430.39 1

Blue Ridge Parkway SFLT MP 283.02 County Road Bridge  RT 189P NC Paved Roads $267,220.18  $            13,054.42 1

Blue Ridge Parkway SFLT MP 285.48 Bamboo Road Bridge RT 093P NC Paved Roads $627,201.88  $            29,670.30 1

Blue Ridge Parkway SFLT MP 286.27 Goshen Creek Bridge RT 094P NC Paved Roads $7,312,046.30  $                       -   1

Blue Ridge Parkway SFLT MP 286.69 Goshen Creek Culvert #1 RT 168P NC Paved Roads $628,662.65  $          220,631.61 1

Blue Ridge Parkway SFLT MP 286.82 Goshen Creek Culvert #2 RT 169P NC Paved Roads $332,556.54  $            46,661.06 1

Blue Ridge Parkway SFLT MP 286.90 Goshen Creek Culvert #3 RT 170P NC Paved Roads $460,462.90  $          276,077.23 1

Blue Ridge Parkway SFLT MP 288.82 County Road Bridge RT 190P NC Paved Roads $169,713.88  $            15,553.69 1

Blue Ridge Parkway SFLT MP 291.85 Middle Fork New River Culvert RT 163P NC Paved Roads $347,980.54  $            67,464.43 1

Blue Ridge Parkway SFLT MP 291.80 Middle Fork New River Bridge(on ramp) RT 172P NC Paved Roads $316,396.76  $            56,252.60 1

Blue Ridge Parkway SFLT MP 291.86 US 321 Bridge RT 095P NC Paved Roads $3,494,339.50  $            29,178.08 1

Blue Ridge Parkway SFLT MP 292.65 Flat Top Road Bridge RT 184P NC Paved Roads $321,080.32  $            10,863.79 1

Blue Ridge Parkway SFLT MP 293.95  Rich Mtn Road & Flat Top Road Trail Bridge R NC Paved Roads $174,300.74  $            57,036.84 1

Blue Ridge Parkway SFLT MP 294.61 Shulls Mill Road Bridge RT 096P NC Paved Roads $461,768.25  $            32,241.67 1

Blue Ridge Parkway SFLT MP 295.34 Sims Creek Bridge RT 171P NC Paved Roads $4,933,468.86  $            40,678.88 1

Blue Ridge Parkway SFLT MP 296.64 Boone Fork Bridge  RT 097P NC Paved Roads $1,489,732.90  $              8,375.06 1

Blue Ridge Parkway SFLT MP 298.58 Holloway Road Bridge RT 098P NC Paved Roads $1,017,600.40  $            12,562.60 1

Blue Ridge Parkway SFLT MP 299.99 Boone Fork Bridge RT 174P NC Paved Roads $2,992,162.76  $          156,733.31 1

Blue Ridge Parkway SFLT MP 300.28 Green Mtn Creek Bridge RT 175P NC Paved Roads $7,813,507.33  $            12,948.27 1

Blue Ridge Parkway SFLT MP 302. 43 Ravine Bridge RT 176P NC Paved Roads $5,720,233.48  $            77,993.58 1

Blue Ridge Parkway SFLT MP 302.58 Ravine Bridge RT 177P NC Paved Roads $9,243,565.70  $            97,003.21 1

Blue Ridge Parkway SFLT MP 303.01 Rough Ridge Bridge RT 178P NC Paved Roads $7,626,977.98  $            19,013.62 1

Blue Ridge Parkway SFLT MP 303.50 Wilson Creek Bridge RT 179P NC Paved Roads $7,937,860.23  $          127,844.66 1

Blue Ridge Parkway SFLT MP 303.64  Underground Stream Bridge RT 180P NC Paved Roads $10,252,569.51  $            91,015.95 1

Blue Ridge Parkway SFLT MP 303.77 Underground Stream Bridge RT 181P NC Paved Roads $4,988,348.03  $            32,591.35 1

Blue Ridge Parkway SFLT MP 304.02 Linn Cove Viaduct RT 182P NC Paved Roads $26,649,699.51  $       3,892,011.19 1

Blue Ridge Parkway SFLT MP 304.63 Stack Rock Creek  Bridge RT 183P NC Paved Roads $4,264,741.90  $            33,209.73 1

Blue Ridge Parkway SFLT MP 305.2  US 221 Bridge RT 099P NC Paved Roads $1,799,844.63  $            35,575.62 1

Blue Ridge Parkway GGAP MP 330.9 B119  Minerals Museum Visitor Center NC Buildings $2,242,498.89  $                983.17 1

Blue Ridge Parkway GGAP MP 355.0 B808 Generator Bldg - Mt Mitchell NC Buildings $14,080.11  $            11,350.23 1

Blue Ridge Parkway LFAL MP 305.1 to 317.5 R2J Road Section RT 001 NC Paved Roads $1,669,460.52  $          348,880.86 1

Blue Ridge Parkway GGAP MP 317.5 to 327.6 R2K Road Section RT 001 NC Paved Roads $1,669,460.52  $          120,192.74 1

Blue Ridge Parkway GGAP MP 327.6 to 336.4 R2L Road Section RT 001 NC Paved Roads $1,669,460.52  $          127,086.41 1

Blue Ridge Parkway GGAP MP 336.4 to 347.6 R2M Road Section RT 001 NC Paved Roads $1,669,460.52  $            67,294.13 1

Blue Ridge Parkway GGAP MP 347.6 to 359.9  R2N Road Section RT 001 NC Paved Roads $1,669,460.52  $          101,942.96 1

Blue Ridge Parkway LFAL MP 312.06 BLRI under NC 181 Bridge RT 100P NC Paved Roads $779,875.26  $            31,107.38 1

Blue Ridge Parkway LFAL MP 315.30  Camp Creek Bridge RT 101P NC Paved Roads $664,433.20  $            21,727.56 1

Blue Ridge Parkway LFAL MP 316.4 @ 0.32 mi on Linville Spur Rd  Bridge #1 RT 10 NC Paved Roads $1,431,149.19  $            47,564.04 1

Blue Ridge Parkway LFAL MP 316.4 @ 0.39  miles on Linville Spur Rd  Bridge  #2 NC Paved Roads $1,413,696.15  $            56,922.90 1

Blue Ridge Parkway LFAL MP 316.4 @ 0.74 mi on Linville Spur Rd  NC 183 Spur Bdg NC Paved Roads $4,626,996.70  $            67,479.08 1

Blue Ridge Parkway LFAL MP 316.57 Linville River Bridge RT 106P NC Paved Roads $5,231,663.22  $       7,774,456.11 1

Blue Ridge Parkway LFAL MP 317.47 Stream Culvert RT 191P NC Paved Roads $207,659.74  $            25,585.31 1

Blue Ridge Parkway LFAL MP 317.48 US 221 Bridge RT 107P NC Paved Roads $659,361.36  $            97,044.90 1

Blue Ridge Parkway LFAL MP 319.88 Humpback Mtn Bridge RT 108P NC Paved Roads $1,365,987.35  $       1,798,906.89 1

Blue Ridge Parkway GGAP MP 327.46 NC 1121 Bridge RT 109P NC Paved Roads $213,671.31  $            11,964.38 1

Blue Ridge Parkway MONT MP 0.1-0.3L Vista at Afton Overlook V1 PV VA All Others $401,460.69  $                       -   1

Blue Ridge Parkway GGAP MP 330.91 US 226 Bridge RT 110P NC Paved Roads $415,875.46  $              8,375.06 1

Blue Ridge Parkway GGAP MP 333.59 Lynn Gap  Road Bridge RT 192P NC Paved Roads $177,740.89  $              2,392.88 1

Blue Ridge Parkway GGAP MP 335.40 Osborne Knob Road Bridge RT 112P NC Paved Roads $235,458.90  $            14,357.25 1

Blue Ridge Parkway GGAP MP 336.29 Gooch Gap Bridge RT 113P NC Paved Roads $206,791.01  $              7,178.63 1

Blue Ridge Parkway GGAP MP 344.1 NC 80 Bridge RT 114P NC Paved Roads $2,009,119.44  $            37,583.60 1

Blue Ridge Parkway GGAP MP 347.18  Big Laurel Mtn RT 115P NC Paved Roads $1,507,448.82  $          527,819.45 1

Blue Ridge Parkway MONT MP 1.35-1.65 L Vista @ Rockfish Vly OL V4 PV VA All Others $1,550,105.42  $                       -   1

Blue Ridge Parkway GGAP MP 332.39 Little Switzerland Tunnel RT 134P NC Paved Roads $8,974,709.75  $          106,482.94 1

Blue Ridge Parkway GGAP MP 336.73 Wildacres Tunnel RT 135P NC Paved Roads $6,558,682.67  $          340,200.00 1

Blue Ridge Parkway GGAP MP 344.59 Twin Tunnel #1 RT 136P NC Paved Roads $6,558,682.67  $                       -   1

Blue Ridge Parkway MONT MP 8.8 R Vista V12 PV VA All Others $92,462.43  $                       -   1

Blue Ridge Parkway GGAP MP 344.71 Twin Tunnel #2 RT 137P NC Paved Roads $6,605,461.60  $       2,000,837.74 1

Blue Ridge Parkway GGAP MP 349.03 Rough Ridge Tunnel RT 138P NC Paved Roads $3,943,044.70  $              7,776.85 1

Blue Ridge Parkway BGAP MP 407.8 B243 Comfort Station (PA) - Mt Pisgah NC Buildings $114,608.19  $                       -   1

Blue Ridge Parkway BGAP MP 408.8 B244 Comfort Sta (CG) - Mt Pisgah- A Loop Cent NC Buildings $114,608.19  $                       -   1

Blue Ridge Parkway BGAP MP 408.8 B245 Comfort Sta(CG)-Mt Pisgah-Low C Loop NC Buildings $114,608.19  $                       -   1

Blue Ridge Parkway BGAP MP 408.8 B496 Comfort Sta (CG)-Mt Pisgah - A Loop Entra NC Buildings $114,608.19  $                  37.73 1

Blue Ridge Parkway OTEN MP 359.9 -375.6 R2P Road Section RT 001 NC Paved Roads $1,669,460.52  $          110,547.14 1

Blue Ridge Parkway OTEN MP 375.6 - 383.8 R2Q Road Section RT 001 NC Paved Roads $1,669,460.52  $            31,651.57 1

Blue Ridge Parkway OTEN MP 383.8 - 393.6 R2R  Road Section RT 001 NC Paved Roads $1,669,460.52  $            25,774.43 1

Blue Ridge Parkway OTEN MP 393.6 - 401.7 R2S Road Section RT 001 NC Paved Roads $1,669,460.52  $            49,510.01 1

Blue Ridge Parkway OTEN MP 401.7 - 408.4 R2T Road Section RT 001 NC Paved Roads $1,669,460.52  $            43,060.82 1

Blue Ridge Parkway BGAP MP 408.4 - 418.0 R2U Road Section RT 001 NC Paved Roads $1,669,460.52  $          425,009.70 1

Blue Ridge Parkway OTEN MP 381.87 Riceville Road Bridge RT 116P NC Paved Roads $396,778.64  $            16,750.13 1

Blue Ridge Parkway OTEN MP 382.63 US 70 Bridge RT 117P NC Paved Roads $938,073.64  $            26,848.31 1

Blue Ridge Parkway OTEN MP 383.36 Swannanoa River & I-40 Bridge RT 118P NC Paved Roads $19,551,221.36  $          271,075.34 1

Blue Ridge Parkway OTEN MP 384.75 No Name Stream Culvert on West Access Road RT NC Paved Roads $294,937.02  $          247,861.28 1
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Blue Ridge Parkway OTEN MP 384.7 No Name Stream Culvert on East Access Road RT NC Paved Roads $294,560.82  $              9,571.50 1

Blue Ridge Parkway OTEN MP 384.7 US 74A  Bridge RT 119P NC Paved Roads $6,712,875.07  $          269,081.34 1

Blue Ridge Parkway OTEN MP 388.07 US 25A Bridge RT 120P NC Paved Roads $4,343,625.04  $          151,183.95 1

Blue Ridge Parkway OTEN MP 388.48 Southern RR Bridge RT 121P NC Paved Roads $2,152,767.07  $          130,436.26 1

Blue Ridge Parkway OTEN MP 388.74  US 25 Bridge RT 122P NC Paved Roads $4,012,562.71  $            60,955.92 1

Blue Ridge Parkway OTEN MP 389.85 Biltmore Estate Road Bridge  RT 193P NC Paved Roads $214,053.54  $            26,896.05 1

Blue Ridge Parkway OTEN MP 390.94 Dingle Creek Bridge RT 123P NC Paved Roads $1,027,012.83  $              5,369.67 1

Blue Ridge Parkway OTEN MP 391.79 I-26 Bridge RT 124P NC Paved Roads $7,304,556.05  $       4,185,000.00 1

Blue Ridge Parkway OTEN MP 393.44 French Broad River Bridge RT 125P NC Paved Roads $17,052,164.36  $          401,590.41 1

Blue Ridge Parkway OTEN MP 364.39 Craggy Pinnacle Tunnel RT 139P NC Paved Roads $4,916,063.31  $            74,777.35 1

Blue Ridge Parkway OTEN MP 365.55 Craggy Flats Tunnel RT 140P NC Paved Roads $7,125,105.06  $            83,750.63 1

Blue Ridge Parkway OTEN MP 374.35 Tanbark Ridge Tunnel RT 141P NC Paved Roads $13,823,378.92  $       1,105,380.00 1

Blue Ridge Parkway OTEN MP 397.06 Grassy Knob Tunnel RT 142P NC Paved Roads $12,900,900.36  $            12,150.00 1

Blue Ridge Parkway OTEN MP 399.08 Pine Mountain Tunnel RT 143P NC Paved Roads $22,349,926.78  $          150,751.13 1

Blue Ridge Parkway OTEN MP 400.80 Ferrin Knob Tunnel #1 RT 144P NC Paved Roads $9,970,068.20  $          212,676.53 1

Blue Ridge Parkway OTEN MP 401.29 Ferrin Knob Tunnel #2 RT 145P NC Paved Roads $7,923,441.56  $            12,150.00 1

Blue Ridge Parkway OTEN MP 401.42 Ferrin Knob Tunnel #3 RT 146P NC Paved Roads $7,012,248.64  $            55,036.13 1

Blue Ridge Parkway OTEN MP 403.02 Young Pisgah Ridge Tunnel RT 147P NC Paved Roads $7,415,696.20  $            29,910.94 1

Blue Ridge Parkway OTEN MP 404.01 Fork Mountain Tunnel RT 148P NC Paved Roads $6,870,932.78  $          827,195.03 1

Blue Ridge Parkway OTEN MP 406.83 Little Pisgah Ridge Tunnel RT 149P NC Paved Roads $9,512,754.36  $          562,325.63 1

Blue Ridge Parkway OTEN MP 407.26 Buck Spring Tunnel RT 150P NC Paved Roads $8,142,054.06  $          382,386.07 1

Blue Ridge Parkway BGAP MP 410.02 Frying Pan Tunnel RT 151P NC Paved Roads $9,404,888.80  $          151,947.56 1

Blue Ridge Parkway BGAP MP 455.7 B886 Radio Substation - Soco (C9) NC Buildings $17,125.65  $                873.81 1

Blue Ridge Parkway BGAP MP 418.0 - 429.1 R2V Road Section RT 001 NC Paved Roads $1,669,460.52  $          589,894.66 1

Blue Ridge Parkway BGAP MP 429.1 - 443.0 R2W Road Section RT 001 NC Paved Roads $1,669,460.52  $          583,965.11 1

Blue Ridge Parkway BGAP MP 443.0 - 455.7 R2X Road Section RT 001 NC Paved Roads $1,669,460.52  $          458,960.62 1

Blue Ridge Parkway BGAP MP 455.7 - 461.7 R2Y Road Section RT 001 NC Paved Roads $1,669,460.52  $          408,688.04 1

Blue Ridge Parkway BGAP MP 461.7 - 469.2 R2Z  Road Section RT 001 NC Paved Roads $1,669,460.52  $          410,789.57 1

Blue Ridge Parkway BGAP MP 411.90 US 276 Bridge RT 126P NC Paved Roads $755,303.22  $            72,191.98 1

Blue Ridge Parkway BGAP MP 423.29 NC 215 Bridge RT 128P NC Paved Roads $355,481.78  $            17,787.02 1

Blue Ridge Parkway BGAP MP 443.01 US 23/74 Bridge RT 127P NC Paved Roads $4,801,767.31  $            16,750.13 1

Blue Ridge Parkway BGAP MP 444.43 Hood Road Bridge RT 194P NC Paved Roads $189,590.28  $              4,785.75 1

Blue Ridge Parkway BGAP MP 455.68 US 19 Bridge RT 129P NC Paved Roads $3,292,913.43  $          500,030.85 1

Blue Ridge Parkway BGAP MP 457.66 Docks Gap BIA Hwy 434 Bridge RT 130P NC Paved Roads $389,883.24  $            55,198.41 1

Blue Ridge Parkway BGAP MP 461.60  Big Witch BIA 405 Bridge  RT 185P NC Paved Roads $382,238.47  $            15,576.30 1

Blue Ridge Parkway BGAP MP 469.01 Oconaluftee River Bridge RT 131P NC Paved Roads $3,685,161.11  $          360,472.41 1

Blue Ridge Parkway BGAP MP 422.09 Devils Courthouse Tunnel RT 152P NC Paved Roads $11,536,701.04  $                       -   1

Blue Ridge Parkway BGAP MP 439.59 Pinnacle Ridge Tunnel RT 153P NC Paved Roads $13,650,957.63  $          220,144.50 1

Blue Ridge Parkway BGAP MP 458.72 Lickstone Ridge Tunnel RT 154P NC Paved Roads $7,001,101.34  $          158,416.21 1

Blue Ridge Parkway BGAP MP 459.31 Bunches Bald Tunnel RT 155P NC Paved Roads $5,233,332.11  $          505,517.85 1

Blue Ridge Parkway BGAP MP 461.11 Big Witch Tunnel RT 156P NC Paved Roads $6,281,493.24  $          789,750.00 1

Blue Ridge Parkway BGAP MP 465.67 Rattlesnake Mountain Tunnel RT 157P NC Paved Roads $7,372,521.66  $            22,732.31 1

Blue Ridge Parkway BGAP MP 466.19 Sherrill Cove Tunnel RT 158P NC Paved Roads $9,641,873.10  $              9,450.00 1

Blue Ridge Parkway MONT MP 8.4 B043 Comfort Station (PA) - Humpback Rocks VA Buildings $107,653.41  $          137,541.97 1

Blue Ridge Parkway MONT MP 8.4 B044 Comfort Station (PA) - Humpback Rocks VA Buildings $122,985.86  $          161,275.65 1

Blue Ridge Parkway MONT MP 5.7 G01 Humpback Rocks Developed Area VA All Others $1,497,365.22  $          151,938.53 1

Blue Ridge Parkway MONT MP 0.0 - 6.1 R1B Road Section RT 001 VA Paved Roads $1,669,460.52  $            28,071.91 1

Blue Ridge Parkway MONT MP 6.1 - 15.5 R1C Road Section RT 001 VA Paved Roads $1,837,872.96  $            60,239.75 1

Blue Ridge Parkway MONT MP 15.5 - 27.3 R1D Road Section RT 001 VA Paved Roads $1,669,460.52  $            42,509.56 1

Blue Ridge Parkway MONT MP 27.3 - 37.6 R1E Road Section RT 001 VA Paved Roads $1,669,460.52  $            32,045.03 1

Blue Ridge Parkway MONT MP 0.01 US 250 Bridge RT 001P VA Paved Roads $1,192,584.03  $          161,519.06 1

Blue Ridge Parkway MONT MP 0.0 I-64 Bridge RT 160P VA Paved Roads $37,907,254.03  $          132,206.35 1

Blue Ridge Parkway MONT MP 27.16 VA 56 Bridge RT 002P VA Paved Roads $610,817.08  $            23,928.75 1

Blue Ridge Parkway MONT MP 29.45 VA 603 Bridge RT 162P VA Paved Roads $361,215.36  $            34,696.69 1

Blue Ridge Parkway JRVR MP 37.6 - 50.2 R1F Road Section RT 001 VA Paved Roads $1,720,561.92  $            71,961.12 1

Blue Ridge Parkway JRVR MP 50.2 - 63.8 R1G Road Section RT 001 VA Paved Roads $1,720,561.92  $            54,058.59 1

Blue Ridge Parkway JRVR MP 63.8 - 74.9 R1H Road Section RT 001 VA Paved Roads $1,669,460.52  $            49,352.48 1

Blue Ridge Parkway SFLT MP 279.57 County Road bridge RT P187 NC Paved Roads $192,648.19  $              7,178.63 1

Blue Ridge Parkway JRVR MP 46.87 Bridge over County Rd. RT 198P VA Paved Roads $361,215.36  $            14,357.25 1

Blue Ridge Parkway OTEN MP 400.25 Bent Creek Gap Road Bridge RT 197P NC Paved Roads $293,559.15  $              2,392.88 1

Blue Ridge Parkway JRVR MP 63.1 D1  Otter Lake Dam ACTIVE VA All Others $9,389,236.33  $                       -   1

Blue Ridge Parkway MONT MP 35.67 Ravine Viaduct Bridge RT 003P VA Paved Roads $2,678,122.88  $            83,750.63 1

Blue Ridge Parkway MONT MP 37.46 Irish Gap VA 605 Bridge RT 004P VA Paved Roads $374,593.70  $            29,910.94 1

Blue Ridge Parkway JRVR MP 45.60 US 60 Bridge RT 005P VA Paved Roads $1,179,646.85  $            49,053.94 1

Blue Ridge Parkway MONT MP 10.4-10.5 R Rock Point OL Vista V17 PV VA All Others $177,092.75  $                       -   1

Blue Ridge Parkway MONT MP 10.7 R Ravens Roost OL Vista 18 PV VA All Others $32,633.80  $                       -   1

Blue Ridge Parkway JRVR MP 50.55 Robinson Gap VA 607 Bridge RT 006P VA Paved Roads $319,933.60  $            13,160.81 1

Blue Ridge Parkway MONT MP 11.7-11.8 L Hickry Sprng Vista  V21 PV VA All Others $304,545.86  $                       -   1

Blue Ridge Parkway MONT MP 13.1 L Three Ridges Mtn OL Vista V23 PV VA All Others $22,807.40  $                       -   1

Blue Ridge Parkway JRVR MP 56.6 Otter Creek Culvert #1 RT 007P VA Paved Roads $643,293.75  $          137,590.31 1

Blue Ridge Parkway JRVR MP 58.5 Otter Creek Culvert #2 RT 008P VA Paved Roads $553,759.30  $          202,197.94 1

Blue Ridge Parkway MONT MP 18.9-19.0 L 20 Minute Cliff OL Vista V31 P VA All Others $198,558.53  $                       -   1

Blue Ridge Parkway JRVR MP 58.9 Otter Creek Culvert #3 RT 009P VA Paved Roads $513,506.42  $          139,983.19 1

Blue Ridge Parkway MONT MP 19.9 R Slacks Parking OL Vista V34 PV VA All Others $92,571.21  $                       -   1

Blue Ridge Parkway MONT MP 21.4-22.3 L Vista V38 PV VA All Others $149,156.88  $                       -   1

Blue Ridge Parkway JRVR MP 59.6 Otter Creek Culvert #4 RT 010P VA Paved Roads $1,390,417.37  $          483,961.74 1

Blue Ridge Parkway MONT MP 22.4 R Bald Mtn OL Vista V39 PV VA All Others $148,918.90  $                       -   1

Blue Ridge Parkway MONT MP 22.9 L Fork Mtn OL Vista V40 PV VA All Others $28,192.97  $                       -   1

Blue Ridge Parkway JRVR MP 59.8 Otter Creek Culvert #5 RT 011P VA Paved Roads $583,478.72  $          125,625.94 1

Blue Ridge Parkway JRVR MP 61.1 Otter Creek Culvert #6 RT 012P VA Paved Roads $818,600.70  $          149,554.69 1

Blue Ridge Parkway JRVR MP 61.3 Otter Creek Culvert #7 RT 013P VA Paved Roads $501,468.17  $            57,429.00 1

Blue Ridge Parkway JRVR MP 61.42 VA 130 & Otter Creek Bridge RT 014P VA Paved Roads $4,903,213.10  $          444,335.92 1

Blue Ridge Parkway JRVR MP 61.07 Otter Creek Bridge RT 015P VA Paved Roads $2,137,729.36  $          439,125.88 1

Blue Ridge Parkway JRVR MP 63.64 James River & US 501 Bridge RT 016P VA Paved Roads $41,706,456.21  $       1,016,829.69 1

Blue Ridge Parkway JRVR MP 64.86 VA 600 Peters Creek Road Bridge RT 017P VA Paved Roads $311,906.59  $            44,241.24 1

Blue Ridge Parkway JRVR MP 53.01 Bluff Mountain Tunnel RT 133P VA Paved Roads $10,472,055.35  $       4,161,796.05 1

Blue Ridge Parkway JRVR MP 38.8 R Boston Knob PA Vista V64 PV VA All Others $68,422.20  $                       -   1

Blue Ridge Parkway JRVR MP 42.4 R Irish Creek Vallley Vista V76 PV VA All Others $213,316.26  $                       -   1

Blue Ridge Parkway JRVR MP 44.4 L Whites Gap OL Vista V87 PV VA All Others $100,620.88  $                       -   1

Blue Ridge Parkway JRVR MP 44.8-44.9 R Chimney Rock Vista V90 PV VA All Others $276,372.01  $                       -   1

Blue Ridge Parkway JRVR MP 45.7 R Buena Vista OL Vista V93 PV VA All Others $95,254.43  $                       -   1

Blue Ridge Parkway JRVR MP 47.4-47.5 L Indian Gap PA Vista V98 PV VA All Others $80,496.70  $                       -   1

Blue Ridge Parkway JRVR MP 49.3 R House Mtn OL Vista V103 PV VA All Others $127,453.11  $                       -   1

Blue Ridge Parkway JRVR MP 53.6 L Rice Mtn OL Vista V112 PV VA All Others $27,511.79  $                       -   1

Blue Ridge Parkway PEAK MP 72.65 L Terrapin Mtn OL Vista V128 PV VA All Others $31,314.23  $                       -   1

Blue Ridge Parkway PEAK MP 75.2 R Arnold Valley North Vista V134 PV VA All Others $14,315.08  $                       -   1

Blue Ridge Parkway PEAK MP 75.35 R Arnold Valley South Vista V135 PV VA All Others $10,736.31  $                       -   1

Blue Ridge Parkway PEAK MP 76.5 L Apple Orchard Wideng Vista V138 PV VA All Others $14,538.75  $                       -   1

Blue Ridge Parkway VINT MP 115.2 @ 0.17 mi on Rke Rvr Pkwy bridge over Service VA Paved Roads $2,136,036.21  $            23,928.75 1

Blue Ridge Parkway VINT MP 115.2 @ 1.10 mi on Roanoke Rvr Pkwy Bridge over Ravi VA Paved Roads $13,648,821.79  $            25,409.57 1

Blue Ridge Parkway PEAK MP 78.4 R Sunset Field OL Vista V143 PV VA All Others $16,999.15  $                       -   1

Blue Ridge Parkway PEAK MP 79.65 L Onion Mtn OL Vista V147 PV VA All Others $22,367.30  $                       -   1

Blue Ridge Parkway PEAK MP 79.95 R Black Rock Hill Wide Vista V148 PV VA All Others $116,720.22  $                       -   1

Blue Ridge Parkway PEAK MP 81.9 L Headforemost Wide Vista V150 PV VA All Others $44,958.28  $                       -   1

Blue Ridge Parkway PEAK MP 89.4 L Upper Goose Crk OL Vista V160 PV VA All Others $150,260.51  $                       -   1

Blue Ridge Parkway PEAK MP 90.05 L Porters Mtn OL Vista V163 PV VA All Others $95,254.43  $                       -   1

Blue Ridge Parkway PEAK MP 91.8 L Vista V168  PV VA All Others $173,067.91  $                       -   1

Blue Ridge Parkway PEAK MP 91.8 R Mills Gap Widening Vista V169 PV VA All Others $218,682.71  $                       -   1

Blue Ridge Parkway PEAK MP 92.05-92.2 R Purgatory Mtn Vista V171 PV VA All Others $54,128.88  $                       -   1

Blue Ridge Parkway PEAK MP 74.9 - 85.8  R1J Road Section RT 001 VA Paved Roads $1,720,561.92  $            57,003.72 1

Blue Ridge Parkway FGAP MP 202.9 L Granite Quarry OL Vista V292 PV VA All Others $24,149.01  $                       -   1

Blue Ridge Parkway PEAK MP 92.45-92.5 L Sharp Top Wdng Vista V174 PV VA All Others $12,525.69  $                       -   1

Blue Ridge Parkway PEAK MP 85.8 - 97.9 R1K Road Section RT 001 VA Paved Roads $1,720,561.92  $            34,756.17 1

Blue Ridge Parkway FGAP MP 204 L Piedmont PO Vista V293 PV VA All Others $67,080.59  $                       -   1

Blue Ridge Parkway PEAK MP 93.1 R Bobblets Gap OL Vista V178 PV VA All Others $12,074.51  $                       -   1

Blue Ridge Parkway BLUF MP 218.5 L Foxhunters OL Vista V296 PV NC All Others $321,986.81  $                       -   1

Blue Ridge Parkway BLUF MP 218.7 Foxhunters Ped OL Vista V297 PV NC All Others $30,857.07  $                       -   1

Blue Ridge Parkway BLUF MP 232.5 L Stone Mountain OL Vista V300 PV NC All Others $268,322.34  $                       -   1

Blue Ridge Parkway PEAK MP 97.9 - 105.9  R1L Road Section RT 001 VA Paved Roads $1,720,561.92  $            22,514.11 1

Blue Ridge Parkway BLUF MP 233.7 L Bullhead Mountain OL Vista V304 PV NC All Others $160,993.41  $                       -   1

Blue Ridge Parkway BLUF MP 235.0 R Mahohany Rock OL Vista V312 PV NC All Others $103,304.10  $                       -   1

Blue Ridge Parkway PEAK MP 94.9 R Vista V189 PV VA All Others $56,347.69  $                       -   1

Blue Ridge Parkway BLUF MP 235.7 L Devils Garden OL Vista V317 PV NC All Others $101,962.49  $                       -   1

Blue Ridge Parkway BLUF MP 236.9 R Air Bellows Gap OL Vista V321 PV NC All Others $160,993.41  $                       -   1

Blue Ridge Parkway PEAK MP 95.0-95.37 L Pine Tree Widng Vista V190 PV VA All Others $488,346.66  $                       -   1

Blue Ridge Parkway PEAK MP 85.6 D2 Abbott Lake (Peaks of Otter) Dam ACTIVE VA All Others $9,768,945.68  $          637,642.22 1

Blue Ridge Parkway PEAK MP 95.35-95.4 R Harveys Knob  Vista V191 PV VA All Others $119,403.44  $                       -   1

Blue Ridge Parkway BLUF MP 242.4 L Alligator Back OL Vista V335 PV NC All Others $160,993.41  $                       -   1

Blue Ridge Parkway PEAK MP 90.89 VA 43 & VA 695 Bridge RT 018P VA Paved Roads $662,801.51  $            25,411.14 1

Blue Ridge Parkway BLUF MP 243.2 L Bluff Mountain OL Vista V341 PV NC All Others $576,893.04  $                       -   1

Blue Ridge Parkway PEAK MP 95.9 L Montvale Parking OL Vista V195 PV VA All Others $103,304.10  $                       -   1

Blue Ridge Parkway PEAK MP 96.05-96.32 R Iron Mine Holl Vista V196 PV VA All Others $398,458.68  $                       -   1

Blue Ridge Parkway PEAK MP 93.17 VA 617 Bridge RT 019P VA Paved Roads $415,875.46  $            40,657.84 1

Blue Ridge Parkway PEAK MP 96.4-96.5 R Iron Mine Holl Vista V198 PV VA All Others $211,974.65  $                       -   1

Blue Ridge Parkway BLUF MP 244.7 L Basin Cove OL Vista V344 PV NC All Others $224,719.96  $                       -   1

Blue Ridge Parkway PEAK MP 104.33 VA 652 Bridge RT 020P VA Paved Roads $330,254.04  $            88,536.38 1

Blue Ridge Parkway PEAK MP 96.95 L Taylor Mtn OL Vista V201 PV VA All Others $69,763.81  $                       -   1

Blue Ridge Parkway BLUF MP 252.75 L Sheets Gap OL Vista V349 PV NC All Others $110,012.16  $                       -   1

Blue Ridge Parkway PEAK MP 104.75 VA 657 Bridge RT 021P VA Paved Roads $321,080.32  $          111,804.29 1

Blue Ridge Parkway PEAK MP 105.8 BRP under US 460 Bridge RT 022P VA Paved Roads $1,723,934.79  $            74,179.13 1

Blue Ridge Parkway BLUF MP 260.3 L Jumpin-Off Rocks OL Vista V356 PV NC All Others $60,372.53  $          120,737.55 1

Blue Ridge Parkway SFLT MP 264.4 L The Lump OL Vista V365 PV NC All Others $67,080.59  $                       -   1

Blue Ridge Parkway SFLT MP 266.9  R Mt. Jefferson OL Vista V370 PV NC All Others $40,248.35  $                       -   1

Blue Ridge Parkway SFLT MP 267.9 Betseys Rock Falls OL Vista V372 PV NC All Others $187,825.64  $                       -   1
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Blue Ridge Parkway SFLT MP 270.2 L Lewis Fork OL Vista V377 PV NC All Others $114,037.00  $                       -   1

Blue Ridge Parkway SFLT MP 272.0 L Cascades OL Vista V380 PV NC All Others $83,179.93  $                       -   1

Blue Ridge Parkway SFLT MP 274.35  L Elk Mtn OL Vista V383 PV NC All Others $368,943.22  $                       -   1

Blue Ridge Parkway PEAK MP 99.6 R Great Valley OL Vista V220 PV VA All Others $16,999.15  $                       -   1

Blue Ridge Parkway PEAK MP 100.9 L Quarry OL Vista V224 PV VA All Others $31,314.23  $                       -   1

Blue Ridge Parkway SFLT MP 277.3 L Stoney Fork OL Vista V390 PV NC All Others $22,334.26  $                       -   1

Blue Ridge Parkway SFLT MP 277.8 L Osborne Mtn OL Vista V391 PV NC All Others $83,179.93  $                       -   1

Blue Ridge Parkway SFLT MP 278.3 R Carroll Gap OL Vista V392 PV NC All Others $75,130.26  $                       -   1

Blue Ridge Parkway SFLT MP 281.5  L Grandview OL Vista V395 PV NC All Others $151,602.12  $                       -   1

Blue Ridge Parkway SFLT MP 289.6 R Ravens Rock OL Vista V400 PV NC All Others $73,788.64  $                       -   1

Blue Ridge Parkway SFLT MP 289.8 L Yadkin Valley OL Vista V401 PV NC All Others $482,980.22  $                       -   1

Blue Ridge Parkway SFLT MP 290.4 L Thunder Hill OL Vista V406 PV NC All Others $167,701.46  $                       -   1

Blue Ridge Parkway SFLT MP 293.4 L Moses Cone OL Vista V407 PV NC All Others $63,055.75  $                       -   1

Blue Ridge Parkway SFLT MP 295.8 L Sims Pond OL Vista V408 PV NC All Others $32,198.68  $                       -   1

Blue Ridge Parkway SFLT MP 300.6 L Green Mtn OL Vista V410 PV NC All Others $30,073.86  $                       -   1

Blue Ridge Parkway SFLT MP 301.7 L Pilot Ridge OL Vista V414 PV NC All Others $173,067.91  $                       -   1

Blue Ridge Parkway SFLT MP 302.0 L Wilson Creek Valley OL Vista V416 PV NC All Others $130,136.34  $                       -   1

Blue Ridge Parkway SFLT MP 302.8 R Rough Ridge OL Vista V420 PV NC All Others $461,514.43  $                       -   1

Blue Ridge Parkway SFLT MP 303.9 L Yonahlosse OL Vista V427 PV NC All Others $30,857.07  $                       -   1

Blue Ridge Parkway SFLT MP 304.4 L Linn Cove OL Vista V429 PV NC All Others $37,565.13  $                       -   1

Blue Ridge Parkway SFLT MP 304.8 L Stack Rock OL Vista V433 PV NC All Others $91,229.60  $                       -   1

Blue Ridge Parkway LFAL MP 306.7 R Grandfather Mtn OL Vista V437 PV NC All Others $48,298.02  $                       -   1

Blue Ridge Parkway LFAL MP 307.6 R Parkway Widening Vista V441 PV NC All Others $46,956.41  $                       -   1

Blue Ridge Parkway LFAL MP 310.0 L Lost Cove Overlook Vista V448 PV NC All Others $87,204.76  $                       -   1

Blue Ridge Parkway GGAP MP 320.7 L Chestoa View Overlook Vista V462 PV NC All Others $30,857.07  $                       -   1

Blue Ridge Parkway GGAP MP 322.9-323.1 L Bear Den Overlook Vista V464 PV NC All Others $382,359.34  $                       -   1

Blue Ridge Parkway GGAP MP 326.0 L Hefner Gap OL Vista V467 PV NC All Others $233,440.44  $                       -   1

Blue Ridge Parkway GGAP MP 327.2 L North Cove OL Vista V469 PV NC All Others $92,571.21  $                       -   1

Blue Ridge Parkway GGAP MP 328.6 L Loops Overlook Vista V472 PV NC All Others $49,639.63  $                       -   1

Blue Ridge Parkway VINT MP 106.1 to 121.4 R1M Road Section RT 001 VA Paved Roads $1,720,561.92  $            73,400.11 1

Blue Ridge Parkway VINT MP 121.4 to 136. R1N  Road Section RT 001 VA Paved Roads $1,669,460.52  $            78,193.26 1

Blue Ridge Parkway VINT MP 136.1 - 144.4 R1P Road Section RT 001 VA Paved Roads $1,740,113.76  $            20,213.71 1

Blue Ridge Parkway VINT MP 107.5 Glade Creek/NW RR/VA738/658 Bridge RT 023P VA Paved Roads $9,617,119.96  $          106,482.94 1

Blue Ridge Parkway VINT MP 108.40 VA 604 Bridge RT 024P VA Paved Roads $337,898.81  $            62,214.75 1

Blue Ridge Parkway VINT MP 111.50 VA 651 Bridge RT 025P VA Paved Roads $363,891.03  $            21,535.88 1

Blue Ridge Parkway VINT MP 112.21 VA 24 Bridge RT 026P VA Paved Roads $1,351,954.81  $            18,544.79 1

Blue Ridge Parkway VINT MP 113.55 VA 634 Bridge RT 027P VA Paved Roads $551,952.35  $            13,160.81 1

Blue Ridge Parkway VINT MP 114.67 Roanoke River Bridge RT 028P VA Paved Roads $13,013,651.74  $     12,212,463.89 1

Blue Ridge Parkway VINT MP 115.32 Highland Road VA 619 Bridge RT 029P VA Paved Roads $983,881.83  $            16,750.13 1

Blue Ridge Parkway VINT MP 116.33  Rutrough Road VA 658 Bridge RT 030P VA Paved Roads $983,881.83  $          180,743.05 1

Blue Ridge Parkway VINT MP 116.9 BRP under VA 617 Bridge RT 031P VA Paved Roads $796,122.66  $            22,732.31 1

Blue Ridge Parkway VINT MP 117.66 VA 116 Bridge RT 032P VA Paved Roads $428,871.57  $            26,321.63 1

Blue Ridge Parkway VINT MP 118.4 BRP under  VA 666 Bridge RT 033P VA Paved Roads $625,097.39  $            21,535.88 1

Blue Ridge Parkway VINT MP 119.24 VA 668 Bridge RT 034P VA Paved Roads $506,848.21  $            16,750.13 1

Blue Ridge Parkway VINT MP 120.5 @ 0.35 mi on Mill Mtn Spur Rd  VA 672 Bridge R VA Paved Roads $1,553,686.08  $            78,289.81 1

Blue Ridge Parkway VINT MP 121.42 US 220 Bridge RT 037P VA Paved Roads $3,094,096.54  $          189,036.25 1

Blue Ridge Parkway VINT MP 120.5 @1.7 mi on Mill Mtn Spur Rd Yellow Mtn Rd Brdg VA Paved Roads $1,151,157.24  $            79,084.53 1

Blue Ridge Parkway VINT MP 122.43  VA  679 Bridge RT 038P VA Paved Roads $441,867.67  $              4,785.75 1

Blue Ridge Parkway VINT MP 124.07 NW RR & VA 615 Bridge RT 039P VA Paved Roads $2,611,071.00  $            80,161.31 1

Blue Ridge Parkway VINT MP 124.36 Back Creek Bridge RT 040P VA Paved Roads $3,771,547.00  $          496,521.56 1

Blue Ridge Parkway VINT MP 126.02 VA 688 Bridge RT 041P VA Paved Roads $439,574.24  $              4,785.75 1

Blue Ridge Parkway VINT MP 127.56 VA 691 Bridge RT 042P VA Paved Roads $505,701.50  $              4,785.75 1

Blue Ridge Parkway VINT MP 128.80 Metz Run Bridge RT 043P VA Paved Roads $4,067,781.82  $          698,719.50 1

Blue Ridge Parkway VINT MP 129.58 Ravine Bridge RT 044P VA Paved Roads $4,364,398.87  $       1,523,970.77 1

Blue Ridge Parkway VINT MP 130.95 VA 690 Bridge RT 045P VA Paved Roads $556,539.22  $              4,785.75 1

Blue Ridge Parkway VINT MP 133.06 VA 612 Bridge RT 046P VA Paved Roads $684,971.34  $            70,829.10 1

Blue Ridge Parkway VINT MP 135.98 VA 602 Bridge  RT 047P VA Paved Roads $437,280.81  $            11,485.80 1

Blue Ridge Parkway VINT MP 107.0-107.1 R Coyner Mtn OL Vista V227 PV VA All Others $67,080.59  $                       -   1

Blue Ridge Parkway VINT MP 110.6 L Stewarts Knob OL Vista V228 PV VA All Others $225,390.77  $                       -   1

Blue Ridge Parkway VINT MP 114.9 R Roanoke River PA Vista V229 PV VA All Others $68,422.20  $                       -   1

Blue Ridge Parkway VINT MP 119.9 @ 0.35 mi L on R Mtn Loop Rd (No Name OL) Vist VA All Others $46,956.41  $                       -   1

Blue Ridge Parkway VINT MP 119.9 @ 0.6 mi L on R Mtn  Loop Rd  Loop Road Vista VA All Others $13,416.12  $                       -   1

Blue Ridge Parkway VINT MP 119.9 @ 1.15 mi R on R Mtn Loop Rd  Mill Mtn OL Vist VA All Others $48,298.02  $                       -   1

Blue Ridge Parkway RKNB MP 154.5 B076 Comfort Station - Smart View VA Buildings $105,942.48  $            46,979.90 1

Blue Ridge Parkway VINT MP 119.9 @ 1.55 mi R on R Mtn Loop Rd (No Name OL)  Vis VA All Others $40,248.35  $                       -   1

Blue Ridge Parkway VINT MP 119.9 @ 1.85 mi R on R Mtn Loop Rd  Vista V236 PV VA All Others $67,080.59  $                       -   1

Blue Ridge Parkway RKNB MP 154.5 B077 Comfort Station - Smart View VA Buildings $105,942.48  $            46,897.06 1

Blue Ridge Parkway VINT MP 119.9 @ 1.95 mi R on R Mtn Loop Rd  Roke Mtn OL Vist VA All Others $11,407.33  $                       -   1

Blue Ridge Parkway VINT MP 120.5 @ 0.1 mi R on Mill Mtn Spur Rd  Gum Spg OL Vis VA All Others $34,881.90  $                       -   1

Blue Ridge Parkway VINT MP 119.9 @ 1.1 mi R on Mill Mtn Spur Rd (Chestnut) Vist VA All Others $14,757.73  $                       -   1

Blue Ridge Parkway VINT MP 123.2 L Buck Mtn OL Vista V243  PV VA All Others $84,521.54  $                       -   1

Blue Ridge Parkway VINT MP 128.7-128.8 R Metz Run OL Vista V250  PV VA All Others $234,782.05  $                       -   1

Blue Ridge Parkway VINT MP 129.15-129.35 R Poages Mill Vista V253 PV VA All Others $437,365.42  $                       -   1

Blue Ridge Parkway VINT MP 129.45-129.6 R Roke Valley O Vista V255 PV VA All Others $386,384.17  $                       -   1

Blue Ridge Parkway RKNB MP 167.1 B438 Comfort Sta (CG)/C Loop - Rocky Knob VA Buildings $117,370.67  $              1,324.82 1

Blue Ridge Parkway RKNB MP 167.1 B439 Comfort Sta (CG)/B Loop - Rocky Knob VA Buildings $117,370.67  $              1,014.75 1

Blue Ridge Parkway VINT MP 129.8-129.99 R Lost Mtn OL Vista V256 PV VA All Others $74,259.45  $                       -   1

Blue Ridge Parkway RKNB MP 167.1 B450 Comfort Sta (CG)/T Loop - Rocky Knob VA Buildings $117,370.67  $              2,019.48 1

Blue Ridge Parkway VINT MP 132.9-132.95 L Slings Gap OL Vista V261 PV VA All Others $24,657.41  $                       -   1

Blue Ridge Parkway VINT MP 133.5-138.65 L Bull Run Knob OL Vista V264 VA All Others $49,767.25  $                       -   1

Blue Ridge Parkway RKNB MP 167.1 B451 Comfort Sta (CG)/A Loop - Rocky Knob VA Buildings $117,370.67  $                       -   1

Blue Ridge Parkway VINT MP 134.85 R Poor Mtn OL Vista V269 PV VA All Others $72,447.03  $                       -   1

Blue Ridge Parkway RKNB MP 169.0 B009 Comfort Sta (PA)-Rocky Knob/Lower VA Buildings $113,392.36  $            16,878.01 1

Blue Ridge Parkway RKNB MP 169.0 B084 Comfort Sta(PA) - Rocky Knob/Upper VA Buildings $65,789.35  $                       -   1

Blue Ridge Parkway VINT MP 143.85-144.05 L Devils Bk Bn Vista V277 PV VA All Others $82,115.97  $                       -   1

Blue Ridge Parkway RKNB MP 144.8 L Pine Spur OL Vista V280 PV VA All Others $7,917.52  $                       -   1

Blue Ridge Parkway RKNB MP 154.2 L Smart View OL Vista V281 PV VA All Others $24,204.98  $                       -   1

Blue Ridge Parkway RKNB MP 168.0 L Saddle Mtn OL Vista V284 PV VA All Others $28,503.06  $                       -   1

Blue Ridge Parkway RKNB MP 168.75-168.8 L Rock Castle  Vista V286 PV VA All Others $30,312.78  $                       -   1

Blue Ridge Parkway RKNB MP 169.1 L 12 OClock Knob OL Vista V288 PV VA All Others $30,312.78  $                       -   1

Blue Ridge Parkway GGAP MP 329.7 L Table Rock OL Vista V475 PV NC All Others $101,962.49  $                       -   1

Blue Ridge Parkway GGAP MP 337.2 L Deer Lick OL Vista V487 PV NC All Others $26,012.16  $                       -   1

Blue Ridge Parkway GGAP MP 338.8 R Three Knobs OL Vista V492 PV NC All Others $10,273.71  $                       -   1

Blue Ridge Parkway GGAP MP 342.2 R Black Mtn OL Vista V496 PV NC All Others $13,115.37  $                       -   1

Blue Ridge Parkway GGAP MP 344.1 L Buck Creek Gap OL Vista V502 PV NC All Others $5,683.33  $                       -   1

Blue Ridge Parkway GGAP MP 345.3 L Singecat Ridge Overlook Vista V508 PV NC All Others $77,813.48  $                       -   1

Blue Ridge Parkway GGAP MP 348.8-349.0 L Curtis Valley Vista V527 PV NC All Others $65,576.87  $                       -   1

Blue Ridge Parkway GGAP MP 349.2 L Laurel Knob Overlook Vista V528 PV NC All Others $52,461.50  $                       -   1

Blue Ridge Parkway OTEN MP 393.8 L French Broad River Overlook Vista V621 PV NC All Others $20,110.24  $                       -   1

Blue Ridge Parkway OTEN MP 396.4 L Walnut Cove OL Vista  V626 PV NC All Others $28,416.64  $                       -   1

Blue Ridge Parkway OTEN MP 397.3 L Sleepy Gap OL Vista  V627 PV NC All Others $22,077.55  $                       -   1

Blue Ridge Parkway OTEN MP 399.7 L Bad Fork Valley Overlook Vista  V634 PV NC All Others $6,339.10  $                       -   1

Blue Ridge Parkway OTEN MP 401.1 L Wash Creek Valley OL Vista V638 PV NC All Others $18,361.52  $                       -   1

Blue Ridge Parkway OTEN MP 402.5 L Stony Bald OL Vista  V647 PV NC All Others $12,022.43  $                       -   1

Blue Ridge Parkway OTEN MP 403.6 L Big Ridge OL Vista  V652 PV NC All Others $7,869.22  $                       -   1

Blue Ridge Parkway OTEN MP 404.2 R Hominy Valley OL Vista V654 PV NC All Others $31,039.72  $                       -   1

Blue Ridge Parkway OTEN MP 404.5 L Mills Valley OL Vista V656 PV NC All Others $10,710.89  $                       -   1

Blue Ridge Parkway BGAP MP 407.7 R Buck Springs (S) OL Vista V666 PV NC All Others $3,934.61  $                       -   1

Blue Ridge Parkway BGAP MP 407.7 L Buck Springs (N) OL Vista V667 PV NC All Others $13,989.73  $                       -   1

Blue Ridge Parkway BGAP MP 407.7 R Vista V668 PV NC All Others $3,934.61  $                       -   1

Blue Ridge Parkway BGAP MP 407.7 L Mt. Pisgah Parking OL Vista V669 PV NC All Others $8,962.17  $                       -   1

Blue Ridge Parkway BGAP MP 407.8 R Vista V670 PV NC All Others $1,092.95  $                       -   1

Blue Ridge Parkway BGAP MP 407.8 R Vista V671 PV NC All Others $4,590.38  $                       -   1

Blue Ridge Parkway BGAP MP 408.3 R Flat Laurel Gap OL Vista V672 PV NC All Others $13,664.39  $                       -   1

Blue Ridge Parkway BGAP MP 408.4 R Vista V673 PV NC All Others $5,551.16  $                       -   1

Blue Ridge Parkway BGAP MP 409.3 L Funnel Top OL Vista V675 PV NC All Others $360,497.71  $                       -   1

Blue Ridge Parkway BGAP MP 409.7 L Vista V676 PV NC All Others $33,540.29  $                       -   1

Blue Ridge Parkway BGAP MP 410.1 L Vista V677 RVS NC All Others $16,866.98  $                       -   1

Blue Ridge Parkway BGAP MP 410.3 L Pink Beds OL Vista V678 PV NC All Others $17,934.51  $                       -   1

Blue Ridge Parkway BGAP MP 411.0 L Cradle of Forestry OL Vista V679 PV NC All Others $29,463.84  $                       -   1

Blue Ridge Parkway BGAP MP 411.85 R Cold Mountain OL Vista V683 PV NC All Others $9,394.27  $                       -   1

Blue Ridge Parkway BGAP MP 413.2 L Vista  V688 PV NC All Others $18,788.54  $                       -   1

Blue Ridge Parkway BGAP MP 413.2 L Pounding Mill OL Vista V689 PV NC All Others $60,372.53  $                       -   1

Blue Ridge Parkway BGAP MP 415.7 L Cherry Cove OL Vista  V702 PV NC All Others $11,315.82  $                       -   1

Blue Ridge Parkway BGAP MP 416.3 L Log Hollow Overlook Vista V705  PV NC All Others $4,697.13  $                       -   1

Blue Ridge Parkway BGAP MP 417.0 L Looking Glass Rock Overlook Vista  V706 PV NC All Others $18,361.52  $                       -   1

Blue Ridge Parkway BGAP MP 418.3 R East Fork OL Vista  V711 PV NC All Others $9,821.28  $                       -   1

Blue Ridge Parkway BGAP MP 418.8 R Graveyard Fields Overlook Vista  V714 PV NC All Others $276,372.01  $                       -   1

Blue Ridge Parkway BGAP MP 421.7 L Fetterbush OL Vista  V726 PV NC All Others $5,978.17  $                       -   1

Blue Ridge Parkway BGAP MP 422.3 L Vista  V728 PV NC All Others $26,688.26  $                       -   1

Blue Ridge Parkway GGAP MP 350.0 R Mt Mitchell OL Vista V533 PV NC All Others $50,981.25  $                       -   1

Blue Ridge Parkway GGAP MP 350.3 L Green Knob OL Vista V539 PV NC All Others $26,230.75  $                       -   1

Blue Ridge Parkway GGAP MP 352.4 R Bald Knob Ridge OL Vista V547 PV NC All Others $39,346.12  $                       -   1

Blue Ridge Parkway GGAP MP 355.3 R Ridge Junction OL Vista V551 PV NC All Others $111,353.77  $                       -   1

Blue Ridge Parkway BGAP MP 423.5 L Courthouse Valley (N) OL Vista V730 PV NC All Others $38,906.74  $                       -   1

Blue Ridge Parkway BGAP MP 423.55 Courthouse Valley (S) OL Vista V731 PV NC All Others $14,757.73  $                       -   1

Blue Ridge Parkway BGAP MP 424.4-.5 L Herrin Knob OL Vista V732 PV NC All Others $156,968.57  $                       -   1

Blue Ridge Parkway BGAP MP 424.8 L Wolf Mtn. OL Vista  V734 PV NC All Others $9,180.76  $                       -   1

Blue Ridge Parkway BGAP MP 425.4 L Rough Butt Bald OL Vista  V737 PV NC All Others $4,056.62  $                       -   1

Blue Ridge Parkway BGAP MP 427.8 R Spot Knob OL Vista  V741 PV NC All Others $12,383.35  $                       -   1

Blue Ridge Parkway BGAP MP 428.0 L Caney Fork OL Vista  V743 PV NC All Others $107,328.94  $                       -   1

Blue Ridge Parkway BGAP MP 428.5 R Beartrap Gap OL Vista  V745 PV NC All Others $72,447.03  $                       -   1

Blue Ridge Parkway BGAP MP 430.7 L Cowee Mountain OL Vista V752 PV NC All Others $296,496.19  $                       -   1

Blue Ridge Parkway BGAP MP 431.0 R Haywood Jackson OL Vista  V753 PV NC All Others $152,943.74  $                       -   1
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Blue Ridge Parkway BGAP MP 431.4 L Richland Balsam OL Vista 755 PV NC All Others $207,949.82  $                       -   1

Blue Ridge Parkway BGAP MP 432.7 L Lone Bald OL Vista V759 PV NC All Others $92,571.21  $                       -   1

Blue Ridge Parkway BGAP MP 433.3 L Roy Taylor Forest OL Vista V762 PV NC All Others $53,664.47  $                       -   1

Blue Ridge Parkway BGAP MP 434.2 L Vista V765 RS NC All Others $13,023.87  $                       -   1

Blue Ridge Parkway BGAP MP 435.3 L Doubletop Mtn. OL Vista V767 PA NC All Others $9,821.28  $                       -   1

Blue Ridge Parkway BGAP MP 436.8 L Grassy Ridge Mine OL Vista V775 PV NC All Others $6,405.18  $                       -   1

Blue Ridge Parkway BGAP MP 438.9 R Steestachee Bald OL Vista V781 PV NC All Others $38,217.59  $                       -   1

Blue Ridge Parkway BGAP MP 439.4 R Cove Field Ridge OL Vista V783 PV NC All Others $222,707.54  $                       -   1

Blue Ridge Parkway BGAP MP 440.0 R Saunook OL Vista V788 PV NC All Others $24,339.69  $                       -   1

Blue Ridge Parkway BGAP MP 440.9 R Waynesville OL Vista V790 PV NC All Others $186,484.03  $                       -   1

Blue Ridge Parkway BGAP MP 441.4 R Standing Rock OL Vista V792 PV NC All Others $19,856.07  $                       -   1

Blue Ridge Parkway BGAP MP 441.9 R Rabb Knob OL Vista V793 PV NC All Others $59,030.92  $                       -   1

Blue Ridge Parkway BGAP MP 444.6 R The Orchards OL Vista V796 PV NC All Others $12,383.35  $                       -   1

Blue Ridge Parkway BGAP MP 445.2  L Mt. Lyn Lowry OL Vista V798 PV NC All Others $27,328.78  $                       -   1

Blue Ridge Parkway BGAP MP 446.0 L Woodfin Valley OL Vista V803 PV NC All Others $34,881.90  $                       -   1

Blue Ridge Parkway BGAP MP 447.9 Wesner Bald OL Vista V816 PV NC All Others $19,642.56  $                       -   1

Blue Ridge Parkway BGAP MP 448.2 L Scott Creek OL Vista V818 PV NC All Others $23,058.66  $                       -   1

Blue Ridge Parkway BGAP MP 449.0 L Fork Ridge OL Vista V822 PV NC All Others $11,315.82  $                       -   1

Blue Ridge Parkway BGAP MP 451.2 R 1st Parking Area at Top Vista V838  PV NC All Others $20,283.08  $                       -   1

Blue Ridge Parkway BGAP MP 451.2 R 3rd P. A. (Past Bldg) Vista 839 PV NC All Others $3,629.60  $                       -   1

Blue Ridge Parkway BGAP MP 451.2 R 4th Parking Area at Top Vista V840 PV NC All Others $2,348.57  $                       -   1

Blue Ridge Parkway BGAP MP 452.1 L Cranberry Ridge OL Vista V847 PV NC All Others $4,270.12  $                       -   1

Blue Ridge Parkway BGAP MP 452.3 L Woolyback OL Vista  V849 PV NC All Others $14,304.91  $                       -   1

Blue Ridge Parkway BGAP MP 453.35 L Hornbuckle Valley OL Vista V856 PV NC All Others $4,483.63  $                       -   1

Blue Ridge Parkway BGAP MP 453.4 L Hornbuckle Valley OL Vista V857 PV NC All Others $9,821.28  $                       -   1

Blue Ridge Parkway BGAP MP 454.4 L Thunderstruck Ridge OL Vista V861 PV NC All Others $20,710.09  $                       -   1

Blue Ridge Parkway BGAP MP 455.1 L Fed Cove OL Vista V864 PV NC All Others $10,888.81  $                       -   1

Blue Ridge Parkway BGAP MP 457.9 L Plot Balsam OL Vista V867 PV NC All Others $44,195.76  $                       -   1

Blue Ridge Parkway BGAP MP 458.2 @ 1.36 mi L on HSpur Rd  Mile High OL Vista V8 NC All Others $13,237.38  $                       -   1

Blue Ridge Parkway BGAP MP 458.2 @ 1.42 mi R on HSpur Rd  Maggie Valley OL Vist NC All Others $126,111.50  $                       -   1

Blue Ridge Parkway BGAP MP 458.2 @ 2.0 mi R on HSpur Rd Lake Junaluska OL Vista NC All Others $5,551.16  $                       -   1

Blue Ridge Parkway BGAP MP 458.2 @ 3.31 mi L on HSpur Rd  Horse Trough OL Vista NC All Others $4,697.13  $                       -   1

Blue Ridge Parkway BGAP MP 458.2 Vista @ 3.62 mi L on HSpur Rd  Parking Area OL NC All Others $14,091.40  $                       -   1

Blue Ridge Parkway BGAP MP 458.9 L Lickstone Ridge OL Vista V881 PV NC All Others $132,582.80  $                       -   1

Blue Ridge Parkway BGAP MP 459.5 L Bunches Bald OL Vista V884 PV NC All Others $265,165.61  $                       -   1

Blue Ridge Parkway BGAP MP 460.8-.9 L Jenkins Ridge OL Vista V889 PV NC All Others $308,570.69  $                       -   1

Blue Ridge Parkway BGAP MP 461.9 R Big Witch OL Vista V891 PV NC All Others $96,596.04  $                       -   1

Blue Ridge Parkway BGAP MP 463.9 R Thomas Divide OL Vista V899 PV NC All Others $50,981.25  $                       -   1

Blue Ridge Parkway BGAP MP 467.4 R Ballhoot Scar OL Vista V911 PV NC All Others $430,657.36  $                       -   1

Blue Ridge Parkway BGAP MP 467.9 R Raven Fork OL Vista V912 PV NC All Others $193,192.09  $                       -   1

Blue Ridge Parkway BGAP MP 468.4 R Oconaluftee OL Vista V914 PV NC All Others $65,738.97  $                       -   1

Blue Ridge Parkway OTEN MP 361.2 L Glassmine Falls OL Vista V574 PV NC All Others $26,832.23  $                       -   1

Blue Ridge Parkway OTEN MP 363.4 L Graybeard Mountain OL Vista V582 PV NC All Others $45,614.80  $                       -   1

Blue Ridge Parkway OTEN MP 372.1 L Lanes Pinnacle OL Vista V598 PV NC All Others $482,980.22  $                       -   1

Blue Ridge Parkway OTEN MP 373.8 L Bull Crk Valley OL Vista V600 PV NC All Others $101,962.49  $                       -   1

Blue Ridge Parkway OTEN MP 376.7 L Tanbark Ridge OL Vista V612 PV NC All Others $241,490.11  $                       -   1

Blue Ridge Parkway OTEN MP 380.0 R Haw Creek OL Vista V616 PV NC All Others $630,557.50  $                       -   1

Blue Ridge Parkway OTEN MP 401.7 Beaver Dam Gap Overlook Vista  V641 PV NC All Others $118,061.83  $                       -   1

Blue Ridge Parkway OTEN MP 361.2 L Upper Glassmine Falls OL Vista V575 PV NC All Others $2,683.22  $                       -   1

Blue Ridge Parkway GGAP MP 333.93 Little Switzerland Bridge RT 111P NC Paved Roads $416,257.70  $            11,964.38 1

Blue Ridge Parkway BLUF MP 239.2-239.4 G19B Doughton Park Campground NC Campgrounds $1,939,172.82  $          601,527.43 1

Blue Ridge Parkway BLUF MP 239.2-241.1 G19C Doughton Park Meadows Picnic Area NC All Others $1,019,549.36  $          143,388.39 1

Blue Ridge Parkway BLUF MP 239.2-241.9 G19D Bluff Concessions NC All Others $291,891.20  $            35,885.69 1

Blue Ridge Parkway RKNB MP 176.2 B805 Comfort Station - Mabry Mill VA Buildings $172,967.31  $              8,383.41 1

Blue Ridge Parkway RKNB MP 176.2 B330 Mabry Mill VA Buildings $688,759.28  $            39,351.55 1

Blue Ridge Parkway RKNB MP 154.5 G11 Smart View Picnic Area VA All Others $961,971.86  $            52,356.33 1

Blue Ridge Parkway RKNB MP 144.4 to 155.4 R1Q Road Section RT 001 VA Paved Roads $1,740,113.76  $            32,521.91 1

Blue Ridge Parkway RKNB MP 155.4 to 165.4 R1R Road Section RT 001 VA Paved Roads $1,740,113.76  $          156,136.22 1

Blue Ridge Parkway RKNB MP 165.4 - 174.0 R1S Road Section RT 001 VA Paved Roads $1,740,113.76  $          827,500.66 1

Blue Ridge Parkway RKNB MP 174.0  - 183.5 R1T Road Section RT 001 VA Paved Roads $1,740,113.76  $          116,694.72 1

Blue Ridge Parkway RKNB MP 162.4 D4 Rakes Mill Pond Dam ACTIVE VA All Others $1,139,780.73  $                       -   1

Blue Ridge Parkway RKNB MP 176.2 D5 Mabry Mill Pond Dam ACTIVE VA All Others $353,532.82  $            78,075.08 1

Blue Ridge Parkway RKNB MP 150.56 Paynes Creek Culvert RT 048P VA Paved Roads $224,964.72  $          124,429.50 1

Blue Ridge Parkway RKNB MP 155.94  Meadow Creek Culvert RT 049P VA Paved Roads $305,470.48  $          156,733.31 1

Blue Ridge Parkway RKNB MP 159.69 Rennet Bag Creek Culvert RT 050P VA Paved Roads $305,470.48  $          149,554.69 1

Blue Ridge Parkway RKNB MP 161.4 Howell Creek Culvert  RT 165P VA Paved Roads $358,137.81  $          115,575.86 1

Blue Ridge Parkway RKNB MP 162.0 Dodd Creek Culvert RT 051P VA Paved Roads $242,269.69  $          156,733.31 1

Blue Ridge Parkway RKNB MP 165.27 VA 8 Bridge RT 052P VA Paved Roads $3,778,365.21  $            31,107.38 1

Blue Ridge Parkway RKNB MP 173.95 Laurel  Fork Culvert  RT 053P VA Paved Roads $252,803.16  $          181,858.50 1

Blue Ridge Parkway RKNB MP 174.28 Laurel Fork Bridge RT 054P VA Paved Roads $822,076.03  $            29,910.94 1

Blue Ridge Parkway RKNB MP 177.67  US 58 Bridge  #2 RT 055P VA Paved Roads $1,014,326.23  $              8,375.06 1

Blue Ridge Parkway RKNB MP 179.27 Round Meadow Creek Bridge RT 056P VA Paved Roads $5,170,681.60  $          296,716.50 1

Blue Ridge Parkway RKNB MP 180.66 Mayberry Creek Bridge RT 057P VA Paved Roads $1,679,535.53  $                       -   1

Blue Ridge Parkway FGAP MP 188.8 B481 Comfort Station (PA) - Groundhog Mtn VA Buildings $113,827.34  $              5,122.01 1

Blue Ridge Parkway MONT MP 8.4 G41 Humpback Rocks Picnic Area VA All Others $1,221,999.78  $          304,130.75 1

Blue Ridge Parkway LFAL MP 316.4 G28D Linville Falls Visitor Center NC All Others $215,383.07  $                897.36 1

Blue Ridge Parkway BGAP MP 408.6 G35A Mt Pisgah Concession NC All Others $924,624.29  $            17,512.65 1

Blue Ridge Parkway BGAP MP 407.8 G35B Mt Pisgah Picnic Area NC All Others $389,369.56  $            91,522.11 1

Blue Ridge Parkway BGAP MP 408.8 G35D Mt Pisgah Campground NC Campgrounds $2,497,573.37  $          616,117.58 1

Blue Ridge Parkway RKNB MP 167.1 G12A Rocky Knob Campground VA Campgrounds $873,135.41  $          155,181.32 1

Blue Ridge Parkway RKNB MP 169.0 G12B Rocky Knob Picnic Area VA All Others $1,477,313.92  $          112,649.46 1

Blue Ridge Parkway RKNB MP 176.2 G14A Mabry Mill Concession VA All Others $154,104.05  $            11,171.61 1

Blue Ridge Parkway RKNB MP 176.2 G14B Mabry Mill -All other NPS maintained VA All Others $1,017,086.72  $            43,081.22 1

Blue Ridge Parkway FGAP MP 189.8 G46 Puckett Cabin VA All Others $335,402.93  $            13,193.27 1

Blue Ridge Parkway FGAP MP 183.5 to 193.3 R1U Road Section RT 001 VA Paved Roads $1,740,113.76  $            85,444.23 1

Blue Ridge Parkway FGAP MP 193.3 to 206.2 R1V Road Section RT 001 VA Paved Roads $1,740,113.76  $            59,627.76 1

Blue Ridge Parkway FGAP MP 206.2 to 217.0 R1W Road Section RT 001 VA Paved Roads $1,740,113.76  $            96,660.23 1

Blue Ridge Parkway FGAP MP 183.98 VA 614 Bridge RT 058P VA Paved Roads $465,566.46  $              5,982.19 1

Blue Ridge Parkway FGAP MP 185.02 VA 638 Bridge 059P VA Paved Roads $545,072.06  $              4,785.75 1

Blue Ridge Parkway FGAP MP 188.97  VA 608 Bridge RT 060P VA Paved Roads $470,917.80  $            13,160.81 1

Blue Ridge Parkway FGAP MP 189.25 Doe Run Bridge RT 061P VA Paved Roads $498,821.21  $              6,700.05 1

Blue Ridge Parkway FGAP MP 195.46 VA 608 Bridge RT 062P VA Paved Roads $416,257.70  $          530,271.70 1

Blue Ridge Parkway FGAP MP 196.52 VA 682 Bridge RT 063P VA Paved Roads $1,119,556.84  $            84,947.06 1

Blue Ridge Parkway FGAP MP 199.41 US 52 Bridge RT 064P VA Paved Roads $714,785.94  $            33,032.10 1

Blue Ridge Parkway FGAP MP 200.71 I-77 Bridge RT 161P VA Paved Roads $4,577,403.91  $          646,724.03 1

Blue Ridge Parkway FGAP MP 206.08 VA 620 Bridge RT 065P VA Paved Roads $378,416.09  $          186,657.03 1

Blue Ridge Parkway FGAP MP 211.5 Linard Creek Culvert RT 066P VA Paved Roads $343,090.00  $          146,324.31 1

Blue Ridge Parkway FGAP MP 212.16 Hanks Branch Bridge RT 067P VA Paved Roads $438,427.53  $          151,790.75 1

Blue Ridge Parkway FGAP MP 213.13 E. Fork Chestnut Creek Bridge RT 068P VA Paved Roads $586,864.47  $            60,983.59 1

Blue Ridge Parkway FGAP MP 215.67 W. Fork Chestnut Creek Bridge RT 069P VA Paved Roads $412,817.55  $            52,643.25 1

Blue Ridge Parkway FGAP MP 215.84 BRP Under VA 89 Bridge RT 070P VA Paved Roads $1,500,746.80  $          160,322.63 1

Blue Ridge Parkway FGAP MP 216.01 W. Fork Chestnut Creek Bridge #2 RT 071P VA Paved Roads $493,087.63  $            75,316.91 1

Blue Ridge Parkway FGAP MP 216.11 W. Fork Chestnut Creek Bridge #3 RT 072P VA Paved Roads $321,080.32  $            49,053.94 1

Blue Ridge Parkway FGAP MP 216.21 W. Fork Chestnut Creek Bridge #4 RT 073P VA Paved Roads $318,022.41  $            90,741.56 1

Blue Ridge Parkway RKNB MP 169.0 B964 Picnic Shelter - Rocky Knob PA VA Buildings $206,820.43  $            10,849.71 1

Blue Ridge Parkway RIDG MP 0.0 to 106.1 Mainline Road RT 001A VA Paved Roads $3,402,020.16  $       3,097,029.96 1

Blue Ridge Parkway PLAT MP 106.1 to 216.9 Mainline RT 001B VA Paved Roads $3,480,227.52  $          231,159.16 1

Blue Ridge Parkway HIGH MP 216.9 to 305.1 Mainline RT 001C NC Paved Roads $3,402,020.16  $            18,800.75 1

Blue Ridge Parkway PISG MP 305.1 to 469.1 Mainline RT 001D NC Paved Roads $3,362,916.48  $          356,328.40 1

Blue Ridge Parkway OTEN MP 384.09 B980 Asheville Blue Ridge Parkway Visitor Cen NC Buildings $6,030,091.40  $          120,000.00 1

Blue Ridge Parkway BLRI Vista Grouping North End VA All Others $7,767,193.02  $                       -   1

Blue Ridge Parkway BLRI Vista Grouping Midway VA All Others $8,166,734.96  $          267,742.09 1

Blue Ridge Parkway BLRI Vista Grouping #2 South End NC All Others $5,448,783.73  $          240,766.13 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaDiedrichs Picnic Area Comfort Station VI Buildings $296,973.89  $              4,000.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaWest Beach Picnic Area Comfort Station VI Buildings $296,973.89  $              3,500.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaDiedrichs Picnic Storage/ Shelter VI Buildings $154,169.37  $                       -   1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaBuck Island Shore Line Pier VI All Others $348,733.73  $                       -   1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaUnderwater Trail VI Trails $221,135.93  $                       -   1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaBUIS Boundary and Regulatory Buoys VI All Others $82,620.93  $          120,000.00 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB RD Pylon Loop Road - Rte. 0500 NC Paved Roads $1,463,390.17  $       1,072,989.87 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR IM Visitor Center Exhibits NC All Others $1,368,045.09  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI IM Visitor Center Exhibits NC All Others $192,521.28  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI IM Visitor Center Exhibits NC All Others $731,060.54  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI IM Museum of the Sea Exhibits NC All Others $800,396.48  $            11,437.00 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Bodie Island Lighthouse Oil House NC Buildings $347,507.17  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB IM Visitor Center Exhibits NC All Others $924,551.77  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI ML Historic Lighthouse NC All Others $1,416,530.81  $                200.00 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI ML Historic Lighthouse Station NC All Others $253,391.85  $            36,372.64 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI ML Lighthouse NC All Others $390,645.76  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS Lighthouse NC Buildings $58,800,665.75  $     11,658,357.69 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS Lighthouse Oilhouse NC Buildings $195,922.45  $              2,986.60 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS DKQ (Museum of the Sea) NC Buildings $3,888,745.13  $          304,456.55 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS PKQ (Principal Keepers Quarters) NC Buildings $2,654,973.65  $          395,497.43 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Bodie Island Lighthouse NC Buildings $45,802,623.85  $          622,233.41 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Double Keepers Quarters (Visitor Center) NC Buildings $2,472,327.50  $          324,431.24 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS LH Store House NC Buildings $163,886.94  $              5,500.00 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Ocracoke Lighthouse NC Buildings $13,120,373.32  $          232,306.93 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Keepers Quarters NC Housing $1,563,891.39  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Tool House NC Buildings $66,459.64  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Oil House NC Buildings $37,297.97  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Privy (Outhouse) NC Buildings $10,596.01  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR Reconstructed Earthen Fort NC All Others $666,121.09  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB MT Monument "Pylon" NC All Others $13,312,435.92  $          432,162.79 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB HS Visitor Center NC Buildings $9,270,889.77  $       5,104,822.04 1
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Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB ML WRBR Maintained Landscape NC All Others $119,627,932.45  $          293,549.01 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB NL WRBR Natural landscape NC All Others $8,159,217.45  $          127,270.03 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR ML FORA Maintained Landscape NC All Others $84,232,259.09  $          461,930.30 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR NL FORA Natural Landscape NC All Others $79,096,968.72  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI ML Bodie Island Maintained Landscape NC All Others $594,529,066.01  $          159,087.53 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI NL Bodie Island Natural Landscape NC All Others $3,333,510.51  $            10,763.18 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI ML Hatteras Island Maintained Landscape NC All Others $1,177,144,492.04  $                       -   1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI NL Hatteras Island Natural Landscape NC All Others $31,641,602.95  $            13,489.81 1

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI NL Ocracoke Island Natural Landscape NC All Others $1,773,742.92  $                       -   1

Cape Lookout NS
NC RD Back Road (Sand) - North Core Banks NC Unpaved Roads $5,496,575.93  $            12,690.00 1

Cape Lookout NS
CP RD Road (Sand) - Cape Lookout Historic District NC Unpaved Roads $2,931,507.16  $                       -   1

Cape Lookout NS
SC RD South Core Back Road (Sand) NC Unpaved Roads $9,893,836.68  $            49,545.00 1

Cape Lookout NS Cape Lookout Natural Landscape NC All Others $582,816,795.77  $          154,544.49 1

Cape Lookout NS CP MW Cape Lookout Historic District Marine/Waterways NC All Others $2,344,353.15  $            51,921.88 1

Cape Lookout NS CP ML Bridge Historic District Cape NC Paved Roads $1,174,816.74  $                       -   1

Cape Lookout NS CP BD Cape Lookout Lighthouse NC Buildings $58,774,830.66  $       5,700,515.72 1

Canaveral NS AD Visitor Center FL Buildings $1,110,892.42  $            37,768.00 1

Canaveral NS AD Eldora State House FL Buildings $1,650,001.29  $            80,160.37 1

Canaveral NS PD Curitorial Building FL Buildings $373,935.07  $              3,977.01 1

Canaveral NS SR Seminole Rest Caretaker House FL Buildings $430,183.66  $                       -   1

Cane River Creole NHP Slave Quarters 1 LA Buildings $642,683.08  $            84,588.32 1

Cane River Creole NHP Slave Quarters 2 LA Buildings $522,866.96  $          227,534.99 1

Carl Sandburg Home NHS MH - Main House - HS01 NC Buildings $4,604,744.13  $          994,567.35 1

Carl Sandburg Home NHS GB - Main Barn - HS-16 NC Buildings $2,369,720.55  $          218,260.57 1

Carl Sandburg Home NHS AM - Preservation Center - S-04 NC Buildings $1,570,628.46  $          161,355.43 1

Carl Sandburg Home NHS FL - Comfort Station - S-06 NC Buildings $349,866.31  $            20,963.35 1

Carl Sandburg Home NHS GM - Glassy Mountain Trail - HS - 46C NC Trails $383,516.66  $              1,549.32 1

Castillo de San Marcos NM & Fort Matanzas NM CASA Fort FL All Others $169,532,352.33  $       3,797,615.73 1

Castillo de San Marcos NM & Fort Matanzas NM FOMA Fort FL All Others $24,036,705.05  $          364,311.94 1

Castillo de San Marcos NM & Fort Matanzas NM CASA Water Battery FL All Others $139,805,325.27  $          106,531.60 1

Castillo de San Marcos NM & Fort Matanzas NM CASA Sea Wall FL All Others $78,223,532.22  $          112,636.70 1

Castillo de San Marcos NM & Fort Matanzas NM CASA Covered Way FL All Others $41,849,620.39  $                       -   1

Castillo de San Marcos NM & Fort Matanzas NM FOMA Visitor Center Side Waterfront Systems FL All Others $201,217.01  $                       -   1

Castillo de San Marcos NM & Fort Matanzas NM
CASA Fort Wastewater System FL

Waste Water

Systems
$58,121.75  $                       -   1

Castillo de San Marcos NM & Fort Matanzas NM
FOMA Waste Water System FL

Waste Water

Systems
$114,659.81  $                       -   1

Castillo de San Marcos NM & Fort Matanzas NM CASA Ravelin FL All Others $31,787,316.06  $          158,335.94 1

Castillo de San Marcos NM & Fort Matanzas NM CASA Fort Main Water System FL Water Systems $64,122.21  $                       -   1

Castillo de San Marcos NM & Fort Matanzas NM FOMA Fort Side Waterfront System FL All Others $138,328.34  $                       -   1

Chattahoochee River NRA
Island Ford - Waster Water System GA

Waste Water

Systems
$9,060.68  $                       -   1

Chattahoochee River NRA
Island Ford - Operations Bldg Septic Tank GA

Waste Water

Systems
$127,390.40  $                       -   1

Chattahoochee River NRA
Island Ford - Hewlet Lodge - Septic Tank System A GA

Waste Water

Systems
$83,648.32  $                       -   1

Chattahoochee River NRA
Island Ford - Hewlet Lodge  - Septic Tank System B GA

Waste Water

Systems
$29,229.65  $                       -   1

Chattahoochee River NRA
Indian Trail - Collins Yardum Q4 - Septic Tank System GA

Waste Water

Systems
$41,425.73  $                       -   1

Chattahoochee River NRA
Allenbrook - Historical House - Septic Tank System GA

Waste Water

Systems
$44,501.41  $                       -   1

Chattahoochee River NRA
CREEC - Sewer Line GA

Waste Water

Systems
$68,697.35  $                       -   1

Chattahoochee River NRA
Bowmans Island - Ranger Garage - Septic Tank System GA

Waste Water

Systems
$41,425.73  $                       -   1

Chattahoochee River NRA
Island Ford - Maintenance Headquarters - Septic Tank System GA

Waste Water

Systems
$44,501.41  $                       -   1

Chattahoochee River NRA Johnson Ferry North - Boat Ramp GA All Others $120,639.30  $                       -   1

Chattahoochee River NRA Abbotts Bridge - Water Line GA Water Systems $60,378.76  $                       -   1

Chattahoochee River NRA CS IN - Comfort Station GA Buildings $212,391.64  $            53,268.57 1

Chattahoochee River NRA CS CD - Comfort Station GA Buildings $305,843.96  $            53,268.57 1

Chattahoochee River NRA Johnson Ferry North - Comfort Station GA Buildings $320,018.12  $            53,268.57 1

Chattahoochee River NRA CS IN - Comfort Station - Water Line GA Water Systems $115,399.94  $                       -   1

Chattahoochee River NRA Settles Bridge - Ramp, Craft - Stone GA All Others $348,148.24  $                       -   1

Chattahoochee River NRA Paces Mill - Comfort Station GA Buildings $318,587.46  $            53,268.57 1

Chattahoochee River NRA CS CD Entrance Fee Station, Unmanned GA Buildings $90,898.73  $                       -   1

Chattahoochee River NRA CS IN Entrance Fee Station, Shelter GA Buildings $90,898.73  $                       -   1

Chattahoochee River NRA Powers Island Confort Station GA Buildings $353,986.06  $                       -   1

Chattahoochee River NRA Island Ford - Hewlett Lodge GA Buildings $4,025,734.74  $          299,422.85 1

Chattahoochee River NRA Island Ford - Operations Building GA Buildings $3,266,724.08  $          272,718.88 1

Chattahoochee River NRA Island Ford - Maintenance Headquarters GA Buildings $1,114,640.02  $              4,209.24 1

Chattahoochee River NRA Island Ford - Ramp, Boat GA All Others $86,721.29  $                       -   1

Chattahoochee River NRA Jones Bridge - Ramp, Trail GA All Others $91,858.11  $                       -   1

Chattahoochee River NRA Cochran Shoals P.I. - Ramp, Trails GA All Others $96,163.95  $                       -   1

Chattahoochee River NRA Cochran Shoals P.I. - Ramp, Step Down GA All Others $60,372.53  $                       -   1

Chattahoochee River NRA Jones Bridge - Comfort Station GA Buildings $206,068.84  $            10,415.58 1

Chattahoochee River NRA Abbotts Bridge - Comfort Station GA Buildings $254,918.92  $                       -   1

Chattahoochee River NRA Abbotts Bridge - Ramp, Boat GA All Others $178,441.61  $                       -   1

Chattahoochee River NRA Jones Bridge - Ramp, Boat GA All Others $26,107.04  $                       -   1

Chattahoochee River NRA Medlock Bridge - Ramp, Boat GA All Others $65,267.60  $                       -   1

Chattahoochee River NRA PW Akers Mill - Comfort Station GA Buildings $109,886.16  $          187,396.79 1

Chattahoochee River NRA Cochran Shoals P.I. - Pavilion/Comfort Station GA Buildings $482,178.88  $            12,451.24 1

Chattahoochee River NRA Paces Mill - Ramp, Boat GA All Others $311,229.75  $                       -   1

Chattahoochee River NRA Island Ford - Utility - Water Line, Main GA Water Systems $467,252.86  $                       -   1

Chattahoochee River NRA CA Ranger Radio System GA All Others $1,547,014.28  $            93,908.00 1

Chattahoochee River NRA CA Computer LAN GA All Others $709,817.75  $                       -   1

Chattahoochee River NRA CA Phone System GA All Others $0.00  $                       -   1

Chattahoochee River NRA Island Ford - Housing - Quarters 3 GA Housing $513,193.67  $            27,999.04 1

Chickamauga & Chattanooga NMP VC Adminstration Building (CHCH 1936 Historic) TN Buildings $3,203,229.37  $          294,672.19 1

Chickamauga & Chattanooga NMP VC Battle/ Gun Rooms (CHCH Historic 1954) TN Buildings $1,632,180.52  $          237,575.87 1

Chickamauga & Chattanooga NMP VC 1990 Addition  CHCH (Information Desk, Bookstore , Exhibi TN Buildings $5,478,904.41  $          520,341.43 1

Chickamauga & Chattanooga NMP MOBE Maintained Water Way Shoreline GA All Others $36,699,585.75  $       7,180,649.02 1

Chickamauga & Chattanooga NMP Reeds Bridge Road (Rt. 0014) GA Paved Roads $2,466,100.95  $       2,524,907.85 1

Chickamauga & Chattanooga NMP Mc Farland Gap Road Rt. 0010 GA Paved Roads $5,916,221.48  $       1,418,407.77 1

Chickamauga & Chattanooga NMP Lafayette Road US 27 Rt. 0011 TN Paved Roads $4,184,898.58  $       2,678,600.10 1

Chickamauga & Chattanooga NMP LOM Visitor Center/Administrative TN Buildings $1,334,444.99  $            28,457.50 1

Charles Pinckney NHS Snee Farm House Interpretive Media SC All Others $1,075,414.83  $          819,302.00 1

Charles Pinckney NHS CHPI Landscape Interpretive Media SC All Others $14,232.35  $                       -   1

Charles Pinckney NHS CHPI Snee Farm House SC Buildings $4,250,928.97  $                449.24 1

Charles Pinckney NHS CHPI Snee Farm Comfort Station SC Buildings $1,217,712.06  $                       -   1

Charles Pinckney NHS CHPI Snee Farm Landscape SC All Others $7,019,821.54  $          100,744.00 1

Charles Pinckney NHS Charles Pinckney Archeology SC All Others $1,041,232.31  $          220,000.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaFort Christiansvaern VI All Others $177,757,330.80  $          186,000.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaDanish Customs House VI Buildings $1,588,179.90  $          157,075.30 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaScale House VI Buildings $1,893,179.00  $          418,645.55 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSteeple Building VI Buildings $1,393,025.90  $          432,500.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaDanish West India & Guinea Company Warehouse VI Buildings $9,213,428.62  $          401,500.00 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaWharf Bulkhead VI All Others $5,168,815.07  $       1,643,631.33 1

Congaree NP IT System SC All Others $178,933.04  $                       -   1

Congaree NP Phone System SC All Others $78,112.62  $            50,000.00 1

Congaree NP Harry Hampton VC SC Buildings $4,947,479.64  $            51,022.88 1

Congaree NP Entrance Road SC Paved Roads $1,723,576.46  $          513,401.50 1

Congaree NP Radio System SC All Others $469,175.91  $                       -   1

Congaree NP Low Boardwalk SC Trails $975,761.66  $          602,274.52 1

Congaree NP Elevated Boardwalk SC Trails $1,335,012.39  $          507,505.11 1

Cowpens NB Trailhead Trail SC Trails $221,895.24  $              8,698.84 1

Cowpens NB Trailhead Parking SC Paved Roads $157,362.82  $            11,612.55 1

Cowpens NB Visitor Center Building SC Buildings $2,653,137.53  $          208,103.93 1

Cowpens NB Battlefield Trail SC Trails $644,221.84  $          177,871.17 1

Cowpens NB
Green River Road SC Unpaved Roads $781,276.17  $            60,051.78 1

Cowpens NB Washington Light Infantry Monument SC All Others $1,018,980.76  $            33,095.65 1

Cowpens NB Scruggs House SC Buildings $898,245.30  $            40,044.00 1

Cowpens NB Main Entrance Road RT #0010 SC Paved Roads $1,278,477.04  $            32,505.98 1

Cowpens NB One Way Tour Road RT #0011 SC Paved Roads $2,554,074.63  $            83,908.18 1

Cumberland Gap NHP Radio System KY All Others $574,824.10  $                       -   1

Cumberland Gap NHP Phone System KY All Others $471,411.75  $                       -   1

Cumberland Gap NHP Bartlett Park Area Water Distribution System KY Water Systems $1,363,518.30  $              1,280.06 1

Cumberland Gap NHP IT Building KY Buildings $38,247.45  $                       -   1

Cumberland Gap NHP Hensley Cemetery KY All Others $105,205.12  $                       -   1

Cumberland Gap NHP Sugar Run Road Bridge, 5230-001P KY Paved Roads $3,468,299.50  $            63,450.00 1

Cumberland Gap NHP Skyland Road Bridge #1, 5230-009P KY Paved Roads $6,225,731.29  $            29,700.00 1

Cumberland Gap NHP Skyland Road Bridge #2, 5230-010P KY Paved Roads $6,350,697.67  $            40,500.00 1

Cumberland Gap NHP Inside Cave Trail VA Trails $816,293.09  $                       -   1

Cumberland Gap NHP
Bert Hensley Septic System KY

Waste Water

Systems
$38,501.34  $                       -   1

Cumberland Gap NHP
Park Hensley Septic System KY

Waste Water

Systems
$47,296.68  $                       -   1

Cumberland Gap NHP
Hensley Bunkhouse & Maintenance Shop Septic System KY

Waste Water

Systems
$42,899.01  $                       -   1
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Cumberland Gap NHP IT System KY All Others $461,189.96  $                       -   1

Cumberland Gap NHP
Wilderness Road Picnic Area CS Septic System VA

Waste Water

Systems
$44,891.74  $            19,641.04 1

Cumberland Gap NHP
Sugar Run Septic System KY

Waste Water

Systems
$237,888,253.35  $            29,161.68 1

Cumberland Gap NHP
Pinnacle Comfort Station Septic System KY

Waste Water

Systems
$101,095.41  $            29,295.32 1

Cumberland Gap NHP Hensley Settlement Maintained Landscapes KY All Others $3,313,503.65  $          401,973.26 1

Cumberland Gap NHP Pinnacle Repeater Building KY Buildings $24,276.05  $                       -   1

Cumberland Gap NHP Hensley Repeater Building KY Buildings $21,956.79  $                       -   1

Cumberland Gap NHP
Bartlett Park Wastewater Collection System KY

Waste Water

Systems
$127,900.32  $                       -   1

Cumberland Gap NHP Wilderness Road Campground Water System VA Water Systems $825,602.18  $              5,042.34 1

Cumberland Gap NHP Visitor Center and Bartlett Park Electrical System KY All Others $251,354.90  $                       -   1

Cumberland Gap NHP Wilderness Road / Cumberland Gap Maintained Landscapes KY All Others $2,950,266.01  $            41,450.18 1

Cumberland Gap NHP Pinnacle Area Maintained Landscape KY All Others $512,969.18  $          139,886.44 1

Cumberland Gap NHP Visitor Center Exhibits KY All Others $1,471,056.98  $                       -   1

Cumberland Gap NHP Davis Branch Bridge KY Paved Roads $479,922.13  $                       -   1

Cumberland Gap NHP
Wilderness Road Campground Septic System VA

Waste Water

Systems
$1,000,044.98  $                       -   1

Cumberland Gap NHP Visitor Center Building KY Buildings $5,264,059.44  $          991,961.82 1

Cumberland Gap NHP Pinnacle Comfort Station KY Buildings $186,571.48  $              1,281.26 1

Cumberland Gap NHP Skyland Drive (Pinnacle Road), RT 010 KY Paved Roads $16,705,920.55  $       1,477,657.26 1

Cumberland Gap NHP Bike Trail KY Trails $191,761.32  $            27,895.39 1

Cumberland Gap NHP Pinnacle Loop Trail and Overlook KY Trails $350,286.51  $            24,994.40 1

Cumberland Gap NHP Fitness Trail KY Trails $92,421.36  $            24,828.77 1

Cumberland Gap NHP Visitors Center  Area Maintained Landscapes KY All Others $820,750.69  $          149,699.63 1

Cumberland Gap NHP Wilderness Road Trail KY Trails $855,033.41  $            15,960.01 1

Cumberland Gap NHP Cumberland Gap Tunnel KY Paved Roads $777,613,825.30  $            79,380.00 1

Cumberland Gap NHP Gap Cave Trail VA Trails $121,040.02  $                       -   1

Cumberland Gap NHP Hensley Settlement Water System KY Water Systems $232,242.73  $                       -   1

Cumberland Gap NHP Pinnacle Water System KY Water Systems $350,916.78  $          380,689.07 1

Cumberland Island NS The Grange GA Buildings $10,174,824.76  $          970,907.73 1

Cumberland Island NS
Dungeness Coleman Avenue Road GA Unpaved Roads $158,608.28  $                       -   1

Cumberland Island NS Stafford Beach GA All Others $3,661,526.40  $                       -   1

Cumberland Island NS Sea Camp Beach GA All Others $3,661,526.40  $                       -   1

Cumberland Island NS Little Greyfield Beach GA All Others $3,661,526.40  $                       -   1

Cumberland Island NS Plum Orchard Mansion GA Housing $28,741,204.80  $          954,400.33 1

Cumberland Island NS Dungeness Tabby Cottage GA Buildings $1,057,515.21  $                       -   1

Cumberland Island NS Dungeness Mansion Ruin GA All Others $2,787,896.87  $                       -   1

Cumberland Island NS
Grand Avenue (Island Main Road) GA Unpaved Roads $1,626,209.56  $          582,963.91 1

Cumberland Island NS Seacamp Boardwalk GA Trails $153,634.80  $          110,358.26 1

Cumberland Island NS White Branch Bridge GA Paved Roads $595,873.11  $            30,780.00 1

Cumberland Island NS #1 Malkingtooth Bridge GA Paved Roads $329,715.62  $            19,237.50 1

Cumberland Island NS #2 Malkingtooth Bridge GA Paved Roads $573,071.75  $            28,215.00 1

Cumberland Island NS Hawkins Creek Bridge GA Paved Roads $458,685.24  $            37,192.50 1

Cumberland Island NS North Beach GA All Others $3,661,526.40  $                       -   1

De Soto NMem Radio System FL All Others $4,911.42  $                       -   1

De Soto NMem DESO Visitor Center FL Buildings $1,313,117.22  $            21,371.93 1

De Soto NMem Maintained Landscape FL All Others $164,528.73  $                       -   1

Dry Tortugas NP Fort Jefferson Bridge FL Paved Roads $357,107.85  $            47,250.00 1

Dry Tortugas NP Garden Key Comfort Station FL Buildings $75,374.14  $            65,000.00 1

Dry Tortugas NP Garden Key Electrical System FL All Others $2,661,716.21  $          189,520.15 1

Dry Tortugas NP
Garden Key Wastewater System FL

Waste Water

Systems
$694,498.70  $            27,520.59 1

Dry Tortugas NP Garden Key Diesel Fuel System FL All Others $249,872.52  $          105,000.88 1

Dry Tortugas NP Garden Key Potable Water System FL Water Systems $503,560.53  $          122,463.07 1

Dry Tortugas NP Garden Key Nonpotable Water System FL Water Systems $410,185.47  $              2,783.41 1

Dry Tortugas NP Garden Key Water Front FL All Others $2,746,044.94  $          425,118.44 1

Everglades NP
NWST SV Tower Waste Water System FL

Waste Water

Systems
$128,467.30  $                       -   1

Everglades NP FLFB Florida Bay Channel Marker And Buoy FL All Others $402,656.81  $       1,665,183.98 1

Everglades NP NWSV 320 SV VC Comfort Station FL Buildings $321,133.95  $                       -   1

Everglades NP NWSV Shark Valley Visitor Center & Concession Bldg FL Buildings $1,391,077.23  $                       -   1

Everglades NP FLWW 410 Flamingo Waste Water Plant Bldg FL Buildings $228,639.96  $              8,922.40 1

Everglades NP FLMY 424 Flamingo Water Plant FL Buildings $424,131.81  $            33,463.38 1

Everglades NP FLVC 415 Flamingo Rangers Station (was Visitor Center) FL Buildings $4,859,131.79  $          427,720.67 1

Everglades NP FLVC 419 Fish Cleaning Station FL Buildings $824,172.52  $          175,728.14 1

Everglades NP NWEC 604 Everglades City Visitor Center FL Buildings $2,647,475.82  $            10,009.09 1

Everglades NP PIVC 160 Ernest Coe Visitor Center FL Buildings $3,750,590.74  $          269,815.53 1

Everglades NP EVER RADIO SYSTEM FL All Others $3,069,195.72  $          650,854.61 1

Everglades NP PIBR 181 Bill Robertson Center FL Buildings $5,392,418.50  $          991,734.16 1

Everglades NP PIDB 190 Dan Beard Center FL Buildings $5,348,717.85  $          300,985.44 1

Everglades NP NWST 327 Shark Valley Tower FL Buildings $2,334,879.88  $                       -   1

Everglades NP PIMY Pine Island Water System FL Water Systems $2,677,806.31  $                       -   1

Everglades NP PIVC Coe VC Water System FL Water Systems $3,118,727.05  $                       -   1

Everglades NP PIDB Dan Beard Water System FL Water Systems $432,374.93  $                       -   1

Everglades NP PILP Long Pine Key Water System FL Water Systems $2,271,997.09  $          534,980.42 1

Everglades NP PIMR RTE 010 Pine Island Route 10 FL Paved Roads $72,559,811.02  $     16,722,798.61 1

Everglades NP PIBR Bill Robertson Water System FL Water Systems $1,022,581.06  $            47,673.87 1

Everglades NP PIRP Royal Palm Water System FL Water Systems $464,585.21  $                       -   1

Everglades NP NWST SV Tower Water System FL Water Systems $595,402.24  $                       -   1

Everglades NP NWSA SV Admin Water System FL Water Systems $564,006.08  $                       -   1

Everglades NP NWTA Tamiami Water System FL Water Systems $384,638.29  $                       -   1

Everglades NP NWTC Trail Center Water System FL Water Systems $883,955.64  $                       -   1

Everglades NP NWLR Loop Road Water System FL Water Systems $379,755.02  $                       -   1

Everglades NP NWST SV Tower Solar Electrical System FL All Others $67,810.33  $                       -   1

Everglades NP
FLWW Flamingo Waste Water Collection System FL

Waste Water

Systems
$6,208,257.34  $              2,050.00 1

Everglades NP
PIWW Pine Island Waste Water FL

Waste Water

Systems
$2,542,419.31  $            24,000.00 1

Everglades NP PINM Missile Site Grounds FL All Others $2,460,817.69  $            31,743.42 1

Everglades NP PIDB Dan Beard Grounds FL All Others $4,944,552.80  $                       -   1

Everglades NP FLVC Buttonwood Canal FL All Others $82,183,422.18  $              4,326.85 1

Everglades NP FLMR RTE 010 Flamingo Route 10 FL Paved Roads $37,024,239.96  $          314,864.48 1

Everglades NP NWEC Everglades City Gasoline FL All Others $57,557.06  $            28,185.00 1

Everglades NP PIDB RTE 905 Dan Beard Center Parking FL Paved Roads $386,333.18  $          237,861.23 1

Everglades NP NWST RTE 224 Shark Valley Tram Road FL Paved Roads $24,786,457.32  $       4,672,672.54 1

Everglades NP NWSV RTE 223 Shark Valley Access RD FL Paved Roads $574,856.45  $          181,493.77 1

Everglades NP
PILP Long Pine Camp Dump Stn FL

Waste Water

Systems
$68,390.91  $            10,150.50 1

Everglades NP FLMR Buttonwood Bridge FL Paved Roads $6,657,643.79  $          725,760.00 1

Everglades NP PIMR Taylor Slough Bridge I FL Paved Roads $4,525,959.04  $          211,950.00 1

Everglades NP PIMR Taylor Slough Bridge II FL Paved Roads $6,779,922.71  $          302,400.00 1

Fort Donelson NB Fortification (Breakout Area Maintained Landscape) TN All Others $9,077,079.72  $              5,798.28 1

Fort Donelson NB Fortification (Main Park Maintained Landscape) TN All Others $96,234,867.46  $                       -   1

Fort Donelson NB Fortification (National Cemetery Maintained Landscape) TN All Others $881,610.24  $              5,798.28 1

Fort Donelson NB Ft. Heiman Confederate Fort TN All Others $1,954,514.97  $            10,051.30 1

Fort Donelson NB Ft. Heiman Federal Fort TN All Others $3,592,561.73  $            21,066.60 1

Fort Donelson NB Dover Hotel Maintained Landscape TN All Others $434,584.08  $                       -   1

Fort Donelson NB Fort Donelson Visitor Center TN Buildings $2,156,341.99  $            81,977.19 1

Fort Donelson NB Dover Hotel TN Buildings $5,310,401.18  $            28,410.97 1

Fort Donelson NB National Cemetery Maintained Landscape TN All Others $1,124,515.19  $            86,800.00 1

Fort Donelson NB National Cemetery Administrative Building TN Buildings $1,017,840.07  $            12,605.90 1

Fort Frederica NM Phone System GA All Others $116,194.45  $                       -   1

Fort Frederica NM HQFA Museum Artifact Building GA Buildings $304,090.19  $          238,948.99 1

Fort Frederica NM Town Site -  Maintained Cultural Landscape GA All Others $7,410,929.43  $                       -   1

Fort Pulaski NM HD-Fort Pulaski GA All Others $451,826,727.43  $       4,996,958.02 1

Fort Pulaski NM HD-Fort Moat GA All Others $3,871,977.10  $            34,960.00 1

Fort Pulaski NM HD-Fort Demilune GA All Others $411,372,864.30  $          215,971.07 1

Fort Sumter NM Fort Sumter Landscape SC All Others $6,519,699.69  $                       -   1

Fort Sumter NM Liberty Square Waterfront (Dock) SC All Others $14,185,700.65  $                       -   1

Fort Sumter NM Fort Sumter Proper SC All Others $859,924,774.63  $          427,779.00 1

Fort Sumter NM Fort Sumter Battery Huger SC All Others $86,992,895.76  $          890,220.20 1

Fort Sumter NM Fort Sumter Waterfront (Dock) SC All Others $4,485,245.42  $       2,250,253.20 1

Fort Sumter NM Fort Sumter Landscape - Man Made Island Above Ground Island SC All Others $6,519,699.69  $                       -   1

Fort Sumter NM Fort Moultrie Proper SC All Others $335,509,297.12  $                       -   1

Fort Sumter NM Fort Moultrie HECP SC All Others $13,065,392.13  $                       -   1

Fort Sumter NM Fort Moultrie Landscape SC All Others $1,380,724.49  $                       -   1

Great Smoky Mountains NP Foothills Parkway -  Section 8E TN Paved Roads $35,275,429.73  $       4,865,134.47 1

Great Smoky Mountains NP Foothills Parkway -  Section 8F TN Paved Roads $23,274,510.34  $       3,468,546.35 1

Great Smoky Mountains NP Gatlinburg Spur Road, North Bound,  ND    RT 0011N TN Paved Roads $11,583,377.03  $       4,302,858.74 1

Great Smoky Mountains NP Foothills Parkway West Access Road A, CC    RT 0024A TN Paved Roads $404,071.29  $                       -   1

Great Smoky Mountains NP Foothills Parkway West Access Road B, CC    RT 0024B TN Paved Roads $350,195.12  $                       -   1

Great Smoky Mountains NP The Chimney Tops Pullout Parking, ND    RT 0918 TN Paved Roads $121,956.06  $                       -   1

Great Smoky Mountains NP Pullout Parking at MP 7.72, ND    RT 0921 TN Paved Roads $178,868.89  $                       -   1

Great Smoky Mountains NP Chimney Tops Trailhead Overflow Pullout Parkng, ND    RT 092 TN Paved Roads $69,189.74  $              5,521.85 1

Great Smoky Mountains NP Walker Camp Prong Parking at MP 9.5, ND    RT 0928 TN Paved Roads $223,586.11  $                       -   1

Great Smoky Mountains NP Pullout Parking at MP 11.88, ND    RT 0938 TN Paved Roads $170,738.49  $                       -   1

Great Smoky Mountains NP Laurel Falls Parking B, ND    RT 0996B TN Paved Roads $194,113.40  $            32,330.76 1

Great Smoky Mountains NP Gatlinburg Bypass Park Entrance Sign Parking, ND    RT 1051 TN Paved Roads $91,467.05  $                       -   1

Great Smoky Mountains NP Foothills Parkway Southwest Entrance Sign Parking #1, CC   R TN Paved Roads $60,795.10  $            12,840.88 1
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Great Smoky Mountains NP Foothills Parkway Northeast Entrance Sign Parking #1, CC TN Paved Roads $60,225.97  $            14,216.01 1

Great Smoky Mountains NP Foothills Parkway Southwest Entrance Sign Parking #2, CC TN Paved Roads $65,043.23  $            35,200.02 1

Great Smoky Mountains NP Foothills Parkway Northeast Entrance Sign Parking, ND    RT TN Paved Roads $109,760.46  $              7,159.01 1

Great Smoky Mountains NP Gatlinburg Cell Site Repeater System TN All Others $565,705.83  $                       -   1

Great Smoky Mountains NP Wachacha Bald Repeater System NC All Others $565,705.83  $                       -   1

Great Smoky Mountains NP Twin Creeks Science Center TN Buildings $4,069,457.06  $            53,568.78 1

Great Smoky Mountains NP Twin Creeks Science Center Fire Suppression Building TN Buildings $133,904.47  $            13,352.78 1

Great Smoky Mountains NP Foothills Parkway Bridge #8,  ST 5460-213 TN Paved Roads $5,449,513.85  $                       -   1

Great Smoky Mountains NP Foothills Parkway West, Section 8G,  RT 0008G TN Paved Roads $36,766,453.05  $       5,037,667.05 1

Great Smoky Mountains NP Foothills Parkway Bridge #2,  ST 5460-214 TN Paved Roads $26,339,316.92  $                       -   1

Great Smoky Mountains NP Cataloochee Group Campground Vault Toilet NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Palmer House Visitor Center Vault Toilet NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Palmer Chapel Vault Toilet NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Clingman's Dome Parking Area Vault Toilet - A NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Clingman's Dome Parking Area Vault Toilet - B NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Clingman's Dome Parking Area Vault Toilet - C NC Buildings $34,177.23  $                       -   1

Great Smoky Mountains NP Cherokee Orchard Vault Toilet TN Buildings $44,529.03  $                       -   1

Great Smoky Mountains NP Roaring Fork Motor Nature Trail Vault Toilet TN Buildings $44,529.03  $                       -   1

Great Smoky Mountains NP New Oconaluftee Visitor Center NC Buildings $2,017,509.65  $                       -   1

Great Smoky Mountains NP Oconaluftee Visitor Center Comfort Station NC Buildings $345,656.98  $                       -   1

Great Smoky Mountains NP Appalachian Club House Comfort Station TN Buildings $135,555.84  $                       -   1

Great Smoky Mountains NP Alum Cave Parking Area Vault Toilet TN Buildings $64,550.40  $                       -   1

Great Smoky Mountains NP ND Telephone System TN All Others $289,278.36  $          201,000.00 1

Great Smoky Mountains NP CC Telephone System TN All Others $66,120.77  $                       -   1

Great Smoky Mountains NP SD Telephone System TN All Others $59,011.01  $                       -   1

Great Smoky Mountains NP John Oliver Trail, CC TN Trails $148,277.48  $              2,986.00 1

Great Smoky Mountains NP Abrams Falls Trail, CC TN Trails $513,533.14  $            80,127.30 1

Great Smoky Mountains NP Laurel Falls Trail, ND TN Trails $2,091,544.04  $       1,920,957.62 1

Great Smoky Mountains NP Porters Creek Trail, ND TN Trails $1,355,308.18  $          171,367.80 1

Great Smoky Mountains NP Chimney Tops Trail, ND TN Trails $291,878.03  $          102,000.00 1

Great Smoky Mountains NP Trillium Gap Trail, ND TN Trails $2,548,978.56  $          536,032.52 1

Great Smoky Mountains NP Bradley Fork Trail, SD NC Trails $942,029.90  $            56,771.00 1

Great Smoky Mountains NP Deep Creek Trail, SD NC Trails $2,023,398.65  $          406,286.02 1

Great Smoky Mountains NP Clingmans Dome Trail, SD NC Trails $590,585.30  $                       -   1

Great Smoky Mountains NP Gatlinburg Trail, ND TN Trails $548,364.32  $            62,655.00 1

Great Smoky Mountains NP Sugarland Valley AccessibleTrail, ND TN Trails $440,089.11  $            12,860.42 1

Great Smoky Mountains NP Newfound Gap Road, SD    RT 0010B NC Paved Roads $40,654,206.46  $       4,677,543.46 1

Great Smoky Mountains NP Newfound Gap Road, ND    RT 0010A TN Paved Roads $92,015,421.73  $     10,025,845.02 1

Great Smoky Mountains NP Gatlinburg Spur Road, South Bound,  ND    RT 0011S TN Paved Roads $11,502,562.77  $       4,270,988.80 1

Great Smoky Mountains NP Gatlinburg Bypass Road, ND    RT 0012 TN Paved Roads $10,047,906.12  $          207,965.81 1

Great Smoky Mountains NP Fighting Creek Gap Road, ND    RT 0013 TN Paved Roads $13,145,786.03  $       3,554,559.37 1

Great Smoky Mountains NP Little River Gorge Road, ND    RT 0014 TN Paved Roads $33,672,607.65  $       6,080,952.19 1

Great Smoky Mountains NP Laurel Creek Road, CC    RT 0015 TN Paved Roads $20,203,564.59  $       3,058,613.10 1

Great Smoky Mountains NP Townsend Entrance Road, CC   RT 0016 TN Paved Roads $1,939,542.20  $          662,949.78 1

Great Smoky Mountains NP Clingmans Dome Access Road, SD    RT 0017 NC Paved Roads $16,492,481.16  $       3,744,421.26 1

Great Smoky Mountains NP Elkmont Road, ND    RT 0018 TN Paved Roads $3,932,960.57  $       1,612,720.23 1

Great Smoky Mountains NP Cosby Entrance Road, ND    RT 0021 TN Paved Roads $6,141,883.64  $          800,444.96 1

Great Smoky Mountains NP Cataloochee Entrance Road, SD    RT 0022 NC Paved Roads $10,866,766.01  $       8,899,679.67 1

Great Smoky Mountains NP Foothills Parkway West, CC  RT 0008H TN Paved Roads $45,309,860.85  $       3,700,829.66 1

Great Smoky Mountains NP Foothills Parkway East, ND  RT 0025 TN Paved Roads $15,085,328.23  $       3,160,946.93 1

Great Smoky Mountains NP Cades Cove Loop Road, CC    RT 0026 TN Paved Roads $26,884,209.95  $       2,360,580.87 1

Great Smoky Mountains NP Greenbrier Entrance Road (Paved), ND    RT 0102 TN Paved Roads $2,801,560.96  $          518,217.64 1

Great Smoky Mountains NP Smokemont Road, SD    RT 0110 NC Paved Roads $576,996.43  $            74,812.57 1

Great Smoky Mountains NP Two Mile Branch Road, ND    RT 0111 TN Paved Roads $350,195.12  $            35,018.69 1

Great Smoky Mountains NP Deep Creek Road (West Bank), SD    RT 0116 NC Paved Roads $1,490,574.10  $          200,031.32 1

Great Smoky Mountains NP Tremont  Road, CC    RT 0128 TN Paved Roads $5,603,121.91  $       1,407,975.66 1

Great Smoky Mountains NP Deep Creek Campground Entrance Road, SD    RT 0138 NC Paved Roads $336,581.25  $            28,211.02 1

Great Smoky Mountains NP River Road, ND    RT 0152 TN Paved Roads $134,690.43  $              8,804.25 1

Great Smoky Mountains NP Smokemont Campground Road A, SD    RT 0235A NC Paved Roads $2,404,151.77  $          596,958.86 1

Great Smoky Mountains NP Tremont Environmental Center Road, CC    RT 0433 TN Paved Roads $646,514.07  $            72,067.97 1

Great Smoky Mountains NP Cades Cove Residence Road A, CC    RT 0438A TN Paved Roads $538,761.72  $          104,784.06 1

Great Smoky Mountains NP
Old Cataloochee Turnpike Road, SD    RT 0104 NC Unpaved Roads $13,309,994.23  $          335,657.61 1

Great Smoky Mountains NP North Entrance Turnaround,  ND    RT 0901 TN Paved Roads $47,217.32  $            10,372.06 1

Great Smoky Mountains NP Newfound Gap Parking Area,  SD    RT 0955 NC Paved Roads $927,991.22  $          281,110.96 1

Great Smoky Mountains NP Newfound Gap Parking Area #4,  SD    RT 0958 NC Paved Roads $449,700.96  $          141,931.56 1

Great Smoky Mountains NP Laurel Falls Parking A, ND    RT 0996 TN Paved Roads $271,514.85  $            21,552.57 1

Great Smoky Mountains NP Cades Cove Kiosk Parking,  CC    RT 1012 TN Paved Roads $343,001.43  $            83,461.93 1

Great Smoky Mountains NP Clingman's Dome Road Overlook Parking,  SD    RT 1161 NC Paved Roads $733,326.39  $          135,205.12 1

Great Smoky Mountains NP John Oliver Place Parking,  CC    RT 1022 TN Paved Roads $100,613.75  $            10,279.51 1

Great Smoky Mountains NP John Oliver Place Parking #2,  CC    RT 1023 TN Paved Roads $31,098.80  $              6,426.11 1

Great Smoky Mountains NP Missionary Baptist Church Parking,  CC    RT 1025 TN Paved Roads $58,538.91  $              5,322.98 1

Great Smoky Mountains NP Early Days Parking,  CC    RT 1027 TN Paved Roads $173,584.13  $            12,024.87 1

Great Smoky Mountains NP Elijah Oliver Place Trail Parking,  CC    RT 1029 TN Paved Roads $140,249.47  $            18,817.42 1

Great Smoky Mountains NP Dan Lawson Place Parking,  CC    RT 1031 TN Paved Roads $52,847.63  $              3,213.05 1

Great Smoky Mountains NP Tipton Place Parking,  CC    RT 1032 TN Paved Roads $36,586.82  $              2,937.28 1

Great Smoky Mountains NP Cades Cove Store & Bike Rental Parking,  CC     RT 1014 TN Paved Roads $330,297.67  $            36,990.72 1

Great Smoky Mountains NP Bridge @ WP Little Pigeon River ND  ST 5460-001P TN Paved Roads $6,181,565.21  $            88,010.94 1

Great Smoky Mountains NP Bridge @ WP Little Pigeon River ND  ST 5460-002P TN Paved Roads $3,079,883.57  $            42,768.00 1

Great Smoky Mountains NP Tunnel @ Chimney Tops Mountain ND    RT 5460-003P TN Paved Roads $4,852,973.74  $              3,564.00 1

Great Smoky Mountains NP Bridge @ Loop, ND  ST 5460-004P TN Paved Roads $1,982,714.79  $            30,375.00 1

Great Smoky Mountains NP Bridge @ Cole Creek, ND  ST 5460-005P TN Paved Roads $1,588,448.14  $            66,528.00 1

Great Smoky Mountains NP Bridge @ Walker Camp Prong, ND  ST 5460-006P TN Paved Roads $2,632,115.18  $          102,168.00 1

Great Smoky Mountains NP Bridge @ WP Little Pigeon River, ND  ST 5460-007P TN Paved Roads $1,221,599.36  $            27,324.00 1

Great Smoky Mountains NP Bridge @ Walker Camp Prong, ND  ST 5460-008P TN Paved Roads $1,062,655.20  $          114,048.00 1

Great Smoky Mountains NP Tunnel @ Morton Mountain ND  RT 5460-009P TN Paved Roads $5,275,856.00  $          118,800.00 1

Great Smoky Mountains NP Bridge @ Fighting Creek, ND  ST 5460-010P TN Paved Roads $1,554,564.65  $          138,996.00 1

Great Smoky Mountains NP Bridge @ Laurel Branch, ND  ST 5460-011P TN Paved Roads $1,309,699.82  $            38,016.00 1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-012P TN Paved Roads $1,303,796.18  $            51,678.00 1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-013P TN Paved Roads $852,213.14  $          251,535.93 1

Great Smoky Mountains NP Bridge @ Laurel C. & Middle P. CC  ST 5460-014P TN Paved Roads $2,854,637.01  $            17,820.00 1

Great Smoky Mountains NP Bridge @ Middle P. & Little R. CC  ST 5460-015P TN Paved Roads $2,136,209.42  $              1,782.00 1

Great Smoky Mountains NP Tunnel @ Bote  Mountain CC  RT 5460-016P TN Paved Roads $2,637,564.71  $       1,524,460.15 1

Great Smoky Mountains NP Bridge @ W. Prong Little River, CC  ST 5460-017P TN Paved Roads $1,575,817.75  $            40,986.00 1

Great Smoky Mountains NP Bridge @ Laurel Creek, CC  ST 5460-018P TN Paved Roads $1,648,477.94  $            10,228.05 1

Great Smoky Mountains NP Bridge @ Laurel Creek, CC  ST 5460-019P TN Paved Roads $1,806,513.84  $            27,274.79 1

Great Smoky Mountains NP Bridge @ Laurel Creek, CC  ST 5460-020P TN Paved Roads $1,048,032.34  $            84,942.00 1

Great Smoky Mountains NP Bridge @ Laurel Creek, CC  ST 5460-021P TN Paved Roads $1,438,671.65  $            20,196.00 1

Great Smoky Mountains NP Bridge @ Pinkroot Branch, CC  ST 5460-022P TN Paved Roads $331,194.20  $            19,008.00 1

Great Smoky Mountains NP Culvert @ Laurel Creek, CC  ST 5460-023P TN Paved Roads $1,084,816.56  $            13,068.00 1

Great Smoky Mountains NP Culvert @ Laurel Creek, CC  ST 5460-024P TN Paved Roads $900,986.30  $            43,956.00 1

Great Smoky Mountains NP Culvert @ Laurel Creek, CC  ST 5460-025P TN Paved Roads $290,640.75  $            67,716.00 1

Great Smoky Mountains NP Bridge @ Murray Gap Road, CC  ST 5460-026P TN Paved Roads $775,465.82  $            10,692.00 1

Great Smoky Mountains NP Bridge @ Look Rock Access Road, CC  ST 5460-027P TN Paved Roads $1,493,620.92  $            14,850.00 1

Great Smoky Mountains NP Bridge @ Wolf Pen Gap Road, CC  ST 5460-028P TN Paved Roads $446,860.13  $              7,128.00 1

Great Smoky Mountains NP Bridge @ L River / Walland Hwy, CC  ST 5460-030P TN Paved Roads $5,911,087.68  $          251,055.19 1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-045P TN Paved Roads $594,451.13  $          466,059.11 1

Great Smoky Mountains NP Bridge @ Laurel Branch, ND  ST 5460-046P TN Paved Roads $926,417.35  $            23,715.53 1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-047P TN Paved Roads $2,246,107.96  $          251,535.93 1

Great Smoky Mountains NP Bridge @ Fighting Creek, ND  ST 5460-050P TN Paved Roads $601,717.16  $          428,833.41 1

Great Smoky Mountains NP Bridge @ Rocky Spur Branch, ND  ST 5460-051P TN Paved Roads $136,873.63  $              5,940.00 1

Great Smoky Mountains NP Bridge @ Roaring Fork Creek, ND  ST 5460-052P TN Paved Roads $196,818.27  $                       -   1

Great Smoky Mountains NP Bridge @ Roaring Fork Creek, ND  ST 5460-053P TN Paved Roads $344,182.22  $                       -   1

Great Smoky Mountains NP Bridge @ Roaring Fork Creek, ND  ST 5460-054P TN Paved Roads $356,171.14  $                       -   1

Great Smoky Mountains NP Bridge @ Roaring Fork Creek, ND  ST 5460-055P TN Paved Roads $368,659.61  $                       -   1

Great Smoky Mountains NP Bridge @ Roaring Fork Creek, ND  ST 5460-056P TN Paved Roads $338,187.74  $                       -   1

Great Smoky Mountains NP Bridge @ Cliff Branch, ND  ST 5460-057P TN Paved Roads $273,247.71  $            29,700.00 1

Great Smoky Mountains NP Bridge @ Fighting Creek, ND  ST 5460-058P TN Paved Roads $749,308.15  $            33,858.00 1

Great Smoky Mountains NP Bridge @ Little Rhodendron Crk, ND  ST 5460-059P TN Paved Roads $483,190.22  $            14,256.00 1

Great Smoky Mountains NP Bridge @ Little Porters Creek, ND  ST 5460-060P TN Paved Roads $605,940.52  $          435,215.93 1

Great Smoky Mountains NP Bridge @ MP Little Pigeon, ND  ST 5460-061P TN Paved Roads $183,830.27  $            32,670.00 1

Great Smoky Mountains NP Bridge @ MP Little Pigeon, ND  ST 5460-062P TN Paved Roads $761,297.08  $            52,272.00 1

Great Smoky Mountains NP Bridge @ MP Little Pigeon, ND  ST 5460-063P TN Paved Roads $473,063.22  $            26,136.00 1

Great Smoky Mountains NP Bridge @ Huskey Branch, ND  ST 5460-067S TN Paved Roads $121,887.45  $            35,640.00 1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-068S TN Paved Roads $566,476.97  $          160,380.00 1

Great Smoky Mountains NP Bridge @ Groundhog Branch, ND  ST 5460-069S TN Paved Roads $131,878.24  $              5,940.00 1

Great Smoky Mountains NP Bridge @ Lost Creek, ND  ST 5460-070S TN Paved Roads $140,370.39  $              3,564.00 1

Great Smoky Mountains NP Bridge @ MP Little River, CC  ST 5460-071P TN Paved Roads $1,393,713.17  $            10,174.44 1

Great Smoky Mountains NP Bridge @ MP Little River, CC  ST 5460-072P TN Paved Roads $1,061,292.83  $            32,000.83 1

Great Smoky Mountains NP Bridge @ MP Little River, CC  ST 5460-073P TN Paved Roads $573,470.51  $            27,611.37 1

Great Smoky Mountains NP Bridge @ MP Little River, CC  ST 5460-074S TN Paved Roads $435,961.10  $            15,342.08 1

Great Smoky Mountains NP Bridge @ MP Little River, CC  ST 5460-075P TN Paved Roads $382,147.16  $          242,551.96 1

Great Smoky Mountains NP Bridge @ Jakes Creek, ND  ST 5460-077S TN Paved Roads $233,284.60  $                594.00 1

Great Smoky Mountains NP Bridge @ Chestnut Branch, ND  ST 5460-081P NC Paved Roads $179,334.42  $            39,204.00 1

Great Smoky Mountains NP Tunnel @ Big Ridge Mountain  ND  RT 5460-085P TN Paved Roads $16,048,454.98  $              5,346.00 1

Great Smoky Mountains NP Bridge @ Mingus Creek, SD  ST 5460-090P NC Paved Roads $747,526.81  $          149,688.00 1

Great Smoky Mountains NP Bridge @ Couches Creek, SD  ST 5460-091P NC Paved Roads $264,576.83  $              7,128.00 1

Great Smoky Mountains NP Culvert @ Smokemont Horse Trail, SD  ST 5460-092P NC Paved Roads $176,384.55  $            28,512.00 1

Great Smoky Mountains NP Culvert @ Collins Creek, SD  ST 5460-093P NC Paved Roads $496,081.56  $            19,008.00 1

Great Smoky Mountains NP Bridge @ Mule Tunnel, SD  ST 5460-094P NC Paved Roads $102,093.91  $            60,750.00 1

Great Smoky Mountains NP Bridge @ Smokemont Entrance Rd., SD  ST 5460-096P NC Paved Roads $1,146,985.94  $            45,144.00 1

Great Smoky Mountains NP Culvert @ Smokemont CG, SD  ST 5460-098P NC Paved Roads $1,145,851.12  $            24,948.00 1

Great Smoky Mountains NP Bridge @ Cataloochee Creek, SD  ST 5460-099P NC Paved Roads $3,212,857.58  $          640,652.72 1

Great Smoky Mountains NP Bridge @ Deep Creek, SD  ST 5460-100P NC Paved Roads $1,683,597.03  $          114,750.00 1
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Great Smoky Mountains NP Bridge @ Cataloochee Creek, SD  ST 5460-107P NC Paved Roads $701,809.49  $          881,279.74 1

Great Smoky Mountains NP Bridge @ Little Cataloochee Crk, SD  ST 5460-108P NC Paved Roads $278,640.58  $          519,341.00 1

Great Smoky Mountains NP Bridge @ Cataloochee Creek, SD  ST 5460-109P NC Paved Roads $654,146.75  $          554,683.34 1

Great Smoky Mountains NP Bridge @ Palmer Creek, SD  ST 5460-110P NC Paved Roads $281,315.52  $          390,565.04 1

Great Smoky Mountains NP Bridge @ Shanty Branch, SD  ST 5460-111P NC Paved Roads $205,079.47  $          401,365.04 1

Great Smoky Mountains NP Bridge #4 @ Deep Creek, SD  ST 5460-115T NC Paved Roads $175,209.20  $                       -   1

Great Smoky Mountains NP Bridge @ Kephart Prong Trail, SD  ST 5460-120T NC Paved Roads $349,526.74  $              5,085.38 1

Great Smoky Mountains NP Bridge #1 @ Bradley Fork, SD  ST 5460-121S NC Paved Roads $86,490.03  $            11,880.00 1

Great Smoky Mountains NP Bridge #2 @ Bradley Fork, SD  ST 5460-122S NC Paved Roads $198,392.09  $            45,144.00 1

Great Smoky Mountains NP Bridge #3 @ Bradley Fork, SD  ST 5460-123S NC Paved Roads $145,338.92  $              4,752.00 1

Great Smoky Mountains NP Bridge #4 @ Bradley Fork, SD  ST 5460-124S NC Paved Roads $315,198.23  $            47,520.00 1

Great Smoky Mountains NP Bridge @ Chasteen Creek, SD  ST 5460-125T NC Paved Roads $122,601.86  $                       -   1

Great Smoky Mountains NP Bridge #2 South @ Noland Creek, SD  ST 5460-133S NC Paved Roads $278,194.75  $          182,952.00 1

Great Smoky Mountains NP Bridge @ Dalton Creek, SD  ST 5460-140T NC Paved Roads $96,298.19  $                       -   1

Great Smoky Mountains NP Bridge @ Twenty Mile Creek, SD  ST 5460-141T NC Paved Roads $98,973.13  $                       -   1

Great Smoky Mountains NP Bridge @ Twenty Mile Creek, SD  ST 5460-142T NC Paved Roads $113,239.53  $                       -   1

Great Smoky Mountains NP Bridge @ Twenty Mile Creek, SD  ST 5460-143T NC Paved Roads $163,617.74  $                       -   1

Great Smoky Mountains NP Bridge @ Twenty Mile Creek, SD  ST 5460-144T NC Paved Roads $157,822.02  $                       -   1

Great Smoky Mountains NP Bridge @ Twenty Mile Creek, SD  ST 5460-145T NC Paved Roads $94,960.71  $                       -   1

Great Smoky Mountains NP Bridge #1 @ Indian Creek, SD  ST 5460-146S NC Paved Roads $125,276.80  $            36,828.00 1

Great Smoky Mountains NP Bridge #2 @ Indian Creek, SD  ST 5460-147S NC Paved Roads $133,747.48  $            33,264.00 1

Great Smoky Mountains NP Bridge #3 @ Indian Creek, SD  ST 5460-148S NC Paved Roads $128,843.40  $              9,504.00 1

Great Smoky Mountains NP Bridge #4 @ Indian Creek, SD  ST 5460-149S NC Paved Roads $154,255.42  $            16,632.00 1

Great Smoky Mountains NP Bridge #5 @ Indian Creek, SD  ST 5460-150T NC Paved Roads $106,997.98  $                198.94 1

Great Smoky Mountains NP Bridge #6 @ Indian Creek, SD  ST 5460-151T NC Paved Roads $90,948.28  $                       -   1

Great Smoky Mountains NP Bridge #1 @ Hazel Creek, SD  ST 5460-152S NC Paved Roads $342,839.37  $          573,877.99 1

Great Smoky Mountains NP Bridge #2 @ Hazel Creek, SD  ST 5460-153S NC Paved Roads $539,448.16  $              5,940.00 1

Great Smoky Mountains NP Bridge #3 @ Hazel Creek, SD  ST 5460-154S NC Paved Roads $522,344.69  $              6,818.70 1

Great Smoky Mountains NP Bridge #4 @ Hazel Creek, SD  ST 5460-155S NC Paved Roads $522,952.63  $              7,128.00 1

Great Smoky Mountains NP Bridge #5 @ Hazel Creek, SD  ST 5460-156S NC Paved Roads $417,292.12  $            92,664.00 1

Great Smoky Mountains NP Bridge #6 @ Hazel Creek, SD  ST 5460-157S NC Paved Roads $371,817.99  $            64,152.00 1

Great Smoky Mountains NP Bridge #7 @ Hazel Creek, SD  ST 5460-158S NC Paved Roads $189,475.60  $            26,136.00 1

Great Smoky Mountains NP Bridge #8 @ Hazel Creek, SD  ST 5460-159S NC Paved Roads $221,129.16  $            33,264.00 1

Great Smoky Mountains NP Bridge @ Rocky Spur Branch, ND  ST 5460-161P TN Paved Roads $147,363.93  $                       -   1

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-162P TN Paved Roads $1,309,291.11  $          251,535.93 1

Great Smoky Mountains NP Culvert @ Laurel Creek, CC  ST 5460-164P TN Paved Roads $963,474.04  $            30,732.35 1

Great Smoky Mountains NP Bridge @ Turkey Cove Branch, SD  ST 5460-168T NC Paved Roads $61,078.02  $                       -   1

Great Smoky Mountains NP Bridge @ Correll Branch, SD  ST 5460-169S NC Paved Roads $189,475.60  $            40,392.00 1

Great Smoky Mountains NP Culvert @ Rock Creek, ND  ST 5460-186P TN Paved Roads $559,483.42  $            51,084.00 1

Great Smoky Mountains NP Culvert @ Crying Creek, ND  ST 5460-187P TN Paved Roads $706,257.00  $              1,782.00 1

Great Smoky Mountains NP Bridge @ LeConte Creek, ND  ST 5460-189P TN Paved Roads $125,883.78  $          746,156.50 1

Great Smoky Mountains NP Bridge @ Injun Creek, ND  ST 5460-191P TN Paved Roads $159,852.41  $            58,050.00 1

Great Smoky Mountains NP Culvert @ White Oak Branch, ND  ST 5460-192P TN Paved Roads $281,921.52  $              2,376.00 1

Great Smoky Mountains NP Bridge @ LeConte Creek, ND  ST 5460-193P TN Paved Roads $55,448.81  $          367,592.11 1

Great Smoky Mountains NP Culvert @ Stream, CC  ST 5460-194P TN Paved Roads $252,857.44  $              6,818.72 1

Great Smoky Mountains NP Culvert @ Stream, CC  ST 5460-195P TN Paved Roads $203,448.51  $              7,128.00 1

Great Smoky Mountains NP Culvert @ Stream, CC  ST 5460-196P TN Paved Roads $231,785.99  $              8,316.00 1

Great Smoky Mountains NP Bridge @ Wildlife Crossing, ND  ST 5460-197P TN Paved Roads $347,134.03  $              1,188.00 1

Great Smoky Mountains NP Bridge @ Long Branch, ND  ST 5460-198S TN Paved Roads $125,338.83  $            12,474.00 1

Great Smoky Mountains NP Bridge @ Trout Branch, ND  ST 5460-199P TN Paved Roads $301,221.87  $            30,888.00 1

Great Smoky Mountains NP Bridge @ WP Little Pigeon River (Gatlinburg Trail)  ND   RT TN All Others $526,423.04  $                       -   1

Great Smoky Mountains NP Bridge @ Carr Creek, CC  ST 5460-204P TN Paved Roads $3,285,511.90  $            36,828.00 1

Great Smoky Mountains NP Bridge @ Happy Hollow Road, ND  ST 5460-205P TN Paved Roads $6,110,267.40  $          108,000.00 1

Great Smoky Mountains NP Bridge @ South Clear Fork Road, ND  ST 5460-206P TN Paved Roads $1,512,785.05  $          122,600.18 1

Great Smoky Mountains NP Bridge @ Highway 321, ND  ST 5460-207P TN Paved Roads $1,923,133.43  $          122,690.50 1

Great Smoky Mountains NP CC  167 ELIJAH OLIVER SPRINGHOUSE TN Buildings $12,854.97  $              4,028.87 1

Great Smoky Mountains NP CC  168 ELIJAH OLIVER SMOKEHOUSE TN Buildings $32,403.39  $              3,111.07 1

Great Smoky Mountains NP CC  169 ELIJAH OLIVER CABIN TN Buildings $537,177.68  $          125,231.30 1

Great Smoky Mountains NP CC  170 ELIJAH OLIVER CORN CRIB TN Buildings $29,189.19  $              6,262.00 1

Great Smoky Mountains NP CC  171 ELIJAH OLIVER BARN TN Buildings $143,538.10  $            10,741.19 1

Great Smoky Mountains NP CC  172 BECKY CABLE HOUSE TN Buildings $577,596.17  $            23,325.26 1

Great Smoky Mountains NP CC  173 JOHN P CABLE GRIST MILL TN Buildings $123,975.55  $            26,506.00 1

Great Smoky Mountains NP CC  174 JOHN P CABLE BARN TN Buildings $811,003.24  $                478.30 1

Great Smoky Mountains NP CC  175 JOHN P CABLE CORN CRIB TN Buildings $120,508.54  $              8,990.09 1

Great Smoky Mountains NP CC  176 HENRY WHITEHEAD HOUSE TN Buildings $424,677.28  $              3,138.68 1

Great Smoky Mountains NP CC  177 HENRY WHITEHEAD SMOKEHOUSE TN Buildings $29,724.89  $                       -   1

Great Smoky Mountains NP CC  178 PETER CABLE/DAN LAWSON CABIN TN Buildings $423,528.55  $                       -   1

Great Smoky Mountains NP CC  179 PETER CABLE SMOKEHOUSE TN Buildings $39,634.42  $              6,112.00 1

Great Smoky Mountains NP CC  180 PETER CABLE GRANARY TN Buildings $50,344.73  $              7,701.12 1

Great Smoky Mountains NP CC  181 TIPTON OLIVER HOUSE TN Buildings $492,132.25  $          100,200.12 1

Great Smoky Mountains NP CC  182 TIPTON OLIVER CORN CRIB TN Buildings $120,508.54  $                800.00 1

Great Smoky Mountains NP CC  184 TIPTON OLIVER APIARY TN Buildings $32,277.35  $                       -   1

Great Smoky Mountains NP CC  185 TIPTON OLIVER BLACKSMITH SHOP TN Buildings $58,914.08  $                       -   1

Great Smoky Mountains NP CC  186 JOHN OLIVER CABIN TN Buildings $258,631.55  $              5,572.66 1

Great Smoky Mountains NP CC  219 PRIMATIVE BAPTIST CHURCH TN Buildings $328,375.12  $              5,721.69 1

Great Smoky Mountains NP CC  220 METHODIST CHURCH TN Buildings $342,428.94  $            30,984.40 1

Great Smoky Mountains NP CC  221 MISSIONARY BAPTIST CHURCH TN Buildings $391,755.52  $            10,488.90 1

Great Smoky Mountains NP CC  296 TIPTON OLIVER SMOKEHOUSE TN Buildings $35,348.82  $                       -   1

Great Smoky Mountains NP CC  318 TIPTON OLIVER WOODSHED TN Buildings $10,804.13  $                       -   1

Great Smoky Mountains NP CC  331 CARTER SHIELDS CABIN TN Buildings $294,212.77  $              1,202.69 1

Great Smoky Mountains NP CC  459 JOHN P CABLE BLACKSMITH SHOP TN Buildings $102,832.27  $              4,025.88 1

Great Smoky Mountains NP CC  460 JOHN P CABLE DRIVE THRU BARN TN Buildings $264,580.48  $              4,168.86 1

Great Smoky Mountains NP CC  461 JOHN P CABLE SMOKEHOUSE TN Buildings $35,348.82  $              7,645.00 1

Great Smoky Mountains NP CC  668 TIPTON OLIVER BARN TN Buildings $710,995.16  $                       -   1

Great Smoky Mountains NP SD  OC 98 FLOYD BARN NC Buildings $1,456,702.87  $                       -   1

Great Smoky Mountains NP SD  OC 99 JIM BEARD CORN CRIB/GEAR SHED NC Buildings $73,134.16  $                       -   1

Great Smoky Mountains NP SD  OC 120 JOE QUEEN CORN CRIB NC Buildings $45,525.29  $                       -   1

Great Smoky Mountains NP SD  OC 121 C. JENKINS CHICKEN HOUSE NC Buildings $23,899.96  $                       -   1

Great Smoky Mountains NP SD  OC 124 JIM CONARD MEAT HOUSE NC Buildings $31,069.78  $                       -   1

Great Smoky Mountains NP SD  OC 125 J. CALDWELL SPRING HOUSE NC Buildings $18,531.63  $                       -   1

Great Smoky Mountains NP SD  OC 126 MESSER APPLE HOUSE NC Buildings $76,479.20  $                       -   1

Great Smoky Mountains NP SD  OC 127 GREGORY BLACKSMITH SHOP NC Buildings $40,151.99  $                       -   1

Great Smoky Mountains NP SD  OC 128 C. JENKINS PIG PEN NC Buildings $8,628.25  $                       -   1

Great Smoky Mountains NP SD  OC 230 JOE QUEEN HOUSE NC Buildings $495,447.47  $            37,792.00 1

Great Smoky Mountains NP SD  OC 230-A JOE QUEEN WOODSHED NC Buildings $23,382.82  $                       -   1

Great Smoky Mountains NP SD  MM 150 MINGUS MILL NC Buildings $854,142.96  $                       -   1

Great Smoky Mountains NP SD  SM 276 SMOKEMONT BAPTIST CHURCH NC Buildings $383,929.42  $              3,182.68 1

Great Smoky Mountains NP ND  PG 141 TYSON MCCARTER BARN TN Buildings $370,626.96  $                       -   1

Great Smoky Mountains NP ND  PG 142 TYSON MCCARTER CORN CRIB TN Buildings $24,100.97  $                       -   1

Great Smoky Mountains NP ND  PG 143 TYSON MCCARTER SMOKEHOUSE TN Buildings $50,077.80  $                       -   1

Great Smoky Mountains NP ND  PG 144 TYSON MCCARTER SPRINGHOUSE TN Buildings $31,078.13  $                       -   1

Great Smoky Mountains NP SD  CA 252 JARVIS PALMER BARN NC Buildings $528,508.59  $                       -   1

Great Smoky Mountains NP SD  CA 30 JARVIS PALMER HOUSE NC Buildings $659,079.68  $              5,959.54 1

Great Smoky Mountains NP SD  CA 271 INDIAN CREEK (BEECH GROVE) SC NC Buildings $301,000.55  $                       -   1

Great Smoky Mountains NP SD  CA 272 HIRAM CALDWELL HOUSE NC Buildings $583,060.43  $            17,490.40 1

Great Smoky Mountains NP SD  CA 273 HIRAM CALDWELL BARN NC Buildings $380,381.82  $                       -   1

Great Smoky Mountains NP SD  CA 277 LITTLE CATALOOCHEE BAPTIST CH NC Buildings $255,184.67  $              2,242.14 1

Great Smoky Mountains NP SD  CA 310 PALMER CHAPEL METHODIST CHURC NC Buildings $331,458.92  $              2,308.85 1

Great Smoky Mountains NP SD  CA 693 WILL MESSER BARN NC Buildings $411,556.67  $                428.19 1

Great Smoky Mountains NP Cable Mill Visitor Center,  CM 686 TN Buildings $845,979.75  $            86,430.04 1

Great Smoky Mountains NP Cable Mill Backup Generator Building TN Buildings $4,300.33  $                       -   1

Great Smoky Mountains NP Cable Mill Comfort Station,  CM 691 TN Buildings $336,630.33  $            21,346.75 1

Great Smoky Mountains NP SD  PG 159 NEWFOUND GAP COMFORT STATION NC Buildings $238,791.36  $              3,455.07 1

Great Smoky Mountains NP Clingmans Dome Information Center and Book Store NC Buildings $237,927.22  $            13,585.50 1

Great Smoky Mountains NP Clingmans Dome Radio Equipment Building,  PG NC Buildings $25,120.99  $            11,055.15 1

Great Smoky Mountains NP Deep Creek Picnic Pavillion,  DC 349 NC Buildings $143,297.98  $            56,682.43 1

Great Smoky Mountains NP Deep Creek CG Comfort Station,  DC 430 NC Buildings $96,783.95  $          119,826.31 1

Great Smoky Mountains NP Deep Creek CG Comfort Station,  DC 431 NC Buildings $96,783.95  $            23,193.33 1

Great Smoky Mountains NP Deep Creek PA Comfort Station,  DC 462 NC Buildings $107,729.76  $                206.94 1

Great Smoky Mountains NP Deep Creek CG Comfort Station,  DC 552 NC Buildings $107,153.66  $              6,205.94 1

Great Smoky Mountains NP Deep Creek CG Comfort Station,  DC 558 NC Buildings $107,153.66  $            20,383.48 1

Great Smoky Mountains NP Deep Creek CG Comfort Station,  DC 559 NC Buildings $107,153.66  $              5,391.70 1

Great Smoky Mountains NP Oconaluftee Administration Building (Old VC) - OC 162 NC Buildings $2,777,955.59  $          751,658.88 1

Great Smoky Mountains NP Sugarlands HQ Annex and Warehouse Building TN Buildings $1,226,180.30  $          126,038.04 1

Great Smoky Mountains NP Heintooga Ridge Road,  SD    RT 0107 NC Paved Roads $13,054,544.12  $       1,958,130.03 1

Great Smoky Mountains NP Sugarlands Visitor Center  ND  SU 442 TN Buildings $6,320,648.55  $          833,774.22 1

Great Smoky Mountains NP Sugarlands VC Comfort Station / Training Room TN Buildings $1,586,971.58  $          312,812.73 1

Great Smoky Mountains NP Sugarlands Headquarters Building, SU 231 TN Buildings $22,249,308.08  $       5,005,247.94 1

Great Smoky Mountains NP Twin Creeks Uplands Water System Pump House, TW 1 TN Buildings $15,833.03  $              1,859.39 1

Great Smoky Mountains NP Twin Creeks Uplands Water System Pump House, TW 2 TN Buildings $19,546.95  $                       -   1

Great Smoky Mountains NP Sugarlands Communications Center TN Buildings $492,456.97  $            13,528.79 1

Great Smoky Mountains NP Smokemont Campground,  SMCG NC Campgrounds $2,924,585.56  $          133,363.34 1

Great Smoky Mountains NP Sugarlands / Headquarters Water System,  SUW TN Water Systems $984,808.30  $            91,034.38 1

Great Smoky Mountains NP Elkmont Campground Water System,  ELW TN Water Systems $1,033,274.66  $                       -   1

Great Smoky Mountains NP Twin Creeks Area Water System,  TWW TN Water Systems $497,747.60  $          342,000.00 1

Great Smoky Mountains NP
Sugarlands Headquarters Area Wastewater Systems,  SUS TN

Waste Water

Systems
$1,942,566.55  $          632,733.76 1

Great Smoky Mountains NP
Elkmont Wastewater System,  ELS TN

Waste Water

Systems
$1,053,381.42  $       1,769,065.68 1

Great Smoky Mountains NP Chimney Tops Picnic Area,  CTPA TN All Others $2,411,481.29  $            10,176.87 1

Great Smoky Mountains NP Metcalf Bottoms Picnic Area,  MBPA TN All Others $4,470,723.73  $              2,359.20 1

Great Smoky Mountains NP Elkmont Campground,  ELCG TN Campgrounds $6,535,824.62  $          202,799.51 1

Great Smoky Mountains NP Tremont Area Water Systems,  TRW TN Water Systems $492,959.42  $                       -   1

Great Smoky Mountains NP Cades Cove Campground,  CCCG TN Campgrounds $6,279,517.78  $          273,118.92 1
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Great Smoky Mountains NP Cades Cove Picnic Area,  CCPA TN All Others $2,194,718.92  $            17,191.36 1

Great Smoky Mountains NP
Cades Cove Developed Area Wastewater Systems,  CCS TN 

Waste Water

Systems
$1,485,815.52  $          434,625.68 1

Great Smoky Mountains NP
Cades Cove Historic Area Wastewater Systems,  CMS TN

Waste Water

Systems
$39,168.56  $            28,210.40 1

Great Smoky Mountains NP
Tremont Institute & Qtrs Wastewater Systems, TRS TN

Waste Water

Systems
$345,127.38  $            11,838.43 1

Great Smoky Mountains NP Newfound Gap Area Maintained Landscape, SD NC All Others $213,007.61  $            95,666.08 1

Great Smoky Mountains NP Clingmans Dome Area Maintained Landscape, SD NC All Others $315,812.16  $            22,065.69 1

Great Smoky Mountains NP Clingmans Dome Repeater System NC All Others $565,705.83  $            52,000.00 1

Great Smoky Mountains NP Mount Sterling Repeater System NC All Others $466,393.50  $                       -   1

Great Smoky Mountains NP Frye Mountain Repeater System NC All Others $466,393.50  $                       -   1

Great Smoky Mountains NP Barnett Knob Repeater System NC All Others $459,017.13  $                       -   1

Great Smoky Mountains NP Cove Mountain Repeater System TN All Others $514,320.39  $                       -   1

Great Smoky Mountains NP Webb Mountain Repeater System TN All Others $514,320.39  $                       -   1

Great Smoky Mountains NP Look Rock Repeater System TN All Others $514,320.39  $                       -   1

Great Smoky Mountains NP Bridge on Porters Creek Trail,  ND TN All Others $73,251.99  $                       -   1

Great Smoky Mountains NP Bridge #1 on Chimney Tops Trail,  ND TN All Others $84,277.02  $              8,965.31 1

Great Smoky Mountains NP Bridge #2 on Chimney Tops Trail,  ND TN All Others $63,262.60  $              3,530.56 1

Great Smoky Mountains NP Bridge #3 on Chimney Tops Trail,  ND TN All Others $60,838.13  $              3,530.56 1

Great Smoky Mountains NP Bridge #4 on Chimney Tops Trail,  ND TN All Others $47,942.02  $              1,570.98 1

Great Smoky Mountains NP Bridge on Abrams Falls Trail,  CC TN All Others $142,481.99  $              8,527.99 1

Great Smoky Mountains NP Steel Bridge @ Bradley Fork,  SD NC All Others $89,314.81  $                       -   1

Great Smoky Mountains NP Bridge #1 on Bradley Fork Trail,  SD NC All Others $65,157.83  $              3,911.98 1

Great Smoky Mountains NP Bridge #2 on Bradley Fork Trail,  SD NC All Others $53,723.06  $              3,954.53 1

Great Smoky Mountains NP ND  PG 48 MOUNT CAMMERER FIRE TOWER TN All Others $138,665.67  $            20,455.80 1

Great Smoky Mountains NP LeConte Generator House TN Buildings $23,260.87  $                211.50 1

Great Smoky Mountains NP South Entrance (Cherokee) Sign Pullout Parking,  SD    RT 09 NC Paved Roads $42,629.98  $              7,068.34 1

Great Smoky Mountains NP Elkmont Club Cabin # B, Spence TN Buildings $412,538.05  $                       -   1

Great Smoky Mountains NP Elkmont Club Cabin # J, Applalachian Club House TN Buildings $825,840.06  $                       -   1

Great Smoky Mountains NP Rockefeller Monument at Newfound Gap, SD NC All Others $3,212,273.07  $            25,634.73 1

Great Smoky Mountains NP Mingus Mill Access Trail, SD NC Trails $67,497.38  $              6,860.00 1

Great Smoky Mountains NP LeConte Water Pump Building TN Buildings $9,773.48  $                       -   1

Guilford Courthouse NMP Water Systems NC Water Systems $178,846.01  $                       -   1

Guilford Courthouse NMP
Waste Water System NC

Waste Water

Systems
$196,883.47  $                       -   1

Guilford Courthouse NMP Visitors Center NC Buildings $2,393,497.52  $          279,392.36 1

Guilford Courthouse NMP Maj. Gen. Nathanael Greene Monument NC All Others $2,011,511.43  $                       -   1

Guilford Courthouse NMP Tour Road - East  Route:  0010 NC Paved Roads $2,585,606.42  $          643,933.00 1

Guilford Courthouse NMP Tour Road - West  Route:  0010 NC Paved Roads $349,056.87  $          199,982.45 1

Gulf Islands NS WSI Fort Massachusetts  (LCS 07375 STRC NUM M-1) MS All Others $124,227,912.21  $          392,211.10 1

Gulf Islands NS WSI Cross Over Boardwalk MS Trails $536,589.23  $            10,000.00 1

Gulf Islands NS
NLO Sewer System FL

Waste Water

Systems
$187,964.28  $            42,300.00 1

Gulf Islands NS NLO Headquarters/Visitor Center (FL42) FL Buildings $2,543,270.44  $          113,850.00 1

Gulf Islands NS
OKL Sewer System FL

Waste Water

Systems
$387,624.12  $            20,600.00 1

Gulf Islands NS FB Visitor Center Complex (FL48) FL Buildings $726,211.61  $                       -   1

Gulf Islands NS Fort Barrancas  (LCS 00526  STRC NUM FB-0) FL All Others $309,595,213.73  $          351,035.68 1

Gulf Islands NS FB Battery San Antonio - Water Battery  (LCS 05422 STRU NUM FL All Others $194,623,729.13  $          214,125.68 1

Gulf Islands NS
PK Sewer System FL

Waste Water

Systems
$363,898.85  $            14,100.00 1

Gulf Islands NS PK Ranger Station Cluster (FL76 & 78) FL Buildings $749,524.56  $                220.00 1

Gulf Islands NS PK Lifeguard Building Cluster (FL72 & 74) FL Buildings $749,524.56  $                       -   1

Gulf Islands NS FP Road  RT.0012 FL Paved Roads $10,536,976.79  $       2,845,272.41 1

Gulf Islands NS FP Water System FL Water Systems $4,980,199.64  $          566,429.62 1

Gulf Islands NS FP Lifesaving Station (FL32) FL Buildings $1,299,568.79  $                       -   1

Gulf Islands NS FP Chlorinator/Well #1 Head Building (FL13) FL Buildings $92,463.39  $                       -   1

Gulf Islands NS FP Well #2 Building (FL14) FL Buildings $113,801.09  $                       -   1

Gulf Islands NS FP Visitor Center (FL38) FL Buildings $418,750.11  $                       -   1

Gulf Islands NS Fort Pickens Fort  (LCS 07459) FL All Others $1,869,712,271.16  $       1,806,411.59 1

Gulf Islands NS 000000F4 FP Captains House (FL04) (LCS 07460) FL Housing $295,739.49  $            80,012.32 1

Gulf Islands NS FP District  Office (FL05) (LCS 07466) FL Buildings $1,621,281.90  $            32,500.00 1

Gulf Islands NS FP Pump Plant/Field Office (FL11) LCS 07471) FL Buildings $158,057.07  $              6,513.98 1

Gulf Islands NS DB Park Road  RT. 0015 MS Paved Roads $3,204,715.79  $          622,762.80 1

Gulf Islands NS DB Visitors Center/Headquarters (MS 21) MS Buildings $2,496,629.62  $          278,609.00 1

Gulf Islands NS FP Range Finding Station Tower (LCS 05395) FL All Others $1,576,149.83  $          210,000.00 1

Gulf Islands NS FP Marina FL All Others $799,996.03  $                       -   1

Gulf Islands NS
FP Sewer System FL

Waste Water

Systems
$9,249,036.01  $          461,079.00 1

Gulf Islands NS
SR Sewer System FL

Waste Water

Systems
$2,587,987.44  $          130,958.00 1

Gulf Islands NS WSI Boardwalks MS Trails $304,039.43  $                       -   1

Gulf Islands NS WSI Water System MS Water Systems $18,124.77  $              6,200.00 1

Gulf Islands NS WSI Admin/Public Restroom (MS40) MS Buildings $728,640.55  $                       -   1

Gulf Islands NS
WSI Septic System MS

Waste Water

Systems
$386,437.85  $                       -   1

Horseshoe Bend NMP HOBE Visitor Center/Administration Building AL Buildings $1,918,085.59  $            27,030.54 1

Horseshoe Bend NMP HOBE Cotton Patch Hill AL All Others $65,732.82  $                       -   1

Horseshoe Bend NMP HOBE Gun Hill AL All Others $338,368.59  $                       -   1

Horseshoe Bend NMP HOBE Tohopeka Village Site AL All Others $1,670,141.08  $                       -   1

Horseshoe Bend NMP HOBE Battlefield AL All Others $4,833,836.95  $            13,402.03 1

Horseshoe Bend NMP HOBE Visitor Center Museum Exhibits AL All Others $882,232.98  $            19,393.55 1

New Orleans Jazz NHP JAZZ Perseverance Hall LA Buildings $3,284,928.81  $          418,375.77 1

Jean Lafitte NHP & Pres CB Monument (LCS-021638) LA Buildings $63,938,583.58  $                       -   1

Jean Lafitte NHP & Pres CB Maintained Landscape LA All Others $7,551,077.02  $          257,643.48 1

Jean Lafitte NHP & Pres CB Route 10-Monument Road LA Paved Roads $978,655.62  $            38,001.56 1

Jean Lafitte NHP & Pres CB Route 500-Tour Road LA Paved Roads $1,334,905.79  $          942,072.84 1

Jean Lafitte NHP & Pres CNC Route 11 Military Cemetery Road LA Paved Roads $834,316.12  $          773,333.41 1

Jean Lafitte NHP & Pres CNC Grounds LA All Others $4,706,518.92  $                       -   1

Jean Lafitte NHP & Pres CNC Maintained Landscape LA All Others $2,914,006.23  $            59,413.00 1

Jimmy Carter NHS Memorial Garden at the Carter Compound GA All Others $133,707.92  $                       -   1

Jimmy Carter NHS IM Plains High School Exhibits GA All Others $2,546,612.05  $       2,476,922.30 1

Jimmy Carter NHS Plains High School GA Buildings $8,397,951.83  $       2,173,957.24 1

Jimmy Carter NHS Plains Train Depot GA Buildings $835,751.96  $                690.80 1

Jimmy Carter NHS Carter Residence GA Buildings $1,285,339.71  $                       -   1

Jimmy Carter NHS Carter Compound Landscape GA All Others $276,344.82  $                       -   1

Jimmy Carter NHS Boyhood Home GA Buildings $670,898.11  $            48,170.21 1

Jimmy Carter NHS Carter Commissary GA Buildings $303,770.75  $            10,553.65 1

Jimmy Carter NHS Boyhood Farm Comfort Station GA Buildings $303,907.45  $            60,703.31 1

Jimmy Carter NHS Carter Workshop & Guest Apt. GA Buildings $298,822.70  $                       -   1

Kennesaw Mountain NBP Georgia Overlook GA All Others $1,161,445.95  $                       -   1

Kennesaw Mountain NBP Visitor Center GA Buildings $6,198,373.02  $            41,517.24 1

Kennesaw Mountain NBP Kolb House,  QMIS # 00000026 GA Housing $675,628.41  $            30,400.00 1

Kennesaw Mountain NBP Illinois Monument GA All Others $7,458,817.22  $          186,327.00 1

Kennesaw Mountain NBP Texas Monument GA All Others $13,307.34  $                       -   1

Kennesaw Mountain NBP Georgia Monument GA All Others $150,372.92  $                       -   1

Kings Mountain NMP
Park Septic System SC

Waste Water

Systems
$763,517.13  $                       -   1

Kings Mountain NMP Headquarters SC Buildings $2,912,358.77  $          231,318.71 1

Kings Mountain NMP Visitor Center SC Buildings $2,800,070.60  $          637,366.04 1

Kings Mountain NMP Main Park Drive, RT 10 SC Paved Roads $3,681,224.70  $       1,095,629.26 1

Kings Mountain NMP Battleground SC All Others $10,753,512.00  $          176,475.56 1

Kings Mountain NMP Battlefield Trail SC Trails $1,393,671.09  $          230,264.37 1

Kings Mountain NMP Water System SC Water Systems $4,072,084.40  $          259,362.05 1

Little River Canyon NPres CM Multi-Use Facility AL Buildings $586,980.93  $                       -   1

Little River Canyon NPres CM Canyon Mouth Grounds AL All Others $994,228.84  $            59,329.11 1

Little River Canyon NPres FA Little River Falls Comfort Station AL Buildings $22,025.11  $                       -   1

Little River Canyon NPres FA Little River Falls Grounds AL All Others $154,367.11  $              8,079.88 1

Little River Canyon NPres FA Little River Falls Trail AL Trails $313,857.55  $                       -   1

Little River Canyon NPres FA Little River Falls Parking AL Paved Roads $621,848.93  $          110,836.50 1

Mammoth Cave NP TELE-Park Telephone System - Above Ground PBX KY All Others $913,834.29  $            36,094.37 1

Mammoth Cave NP WATR-Visitor Center Water System KY Water Systems $17,196,186.79  $              9,074.54 1

Mammoth Cave NP ELEC - 480V Cave Electric KY All Others $8,528,293.84  $          433,624.00 1

Mammoth Cave NP BLDG 103, Visitor Center/Admin KY Buildings $8,750,624.64  $            84,207.00 1

Mammoth Cave NP INMD-Mammoth Cave Visitor Center Exhibits KY All Others $1,193,396.32  $                       -   1

Mammoth Cave NP Bldg 104, Visitor Center Shelter A KY Buildings $288,883.77  $            14,220.00 1

Mammoth Cave NP Bldg 105, Visitor Center Shelter B KY Buildings $288,883.77  $            14,220.00 1

Mammoth Cave NP Bldg 106, Visitor Center Lattern Shed KY Buildings $288,883.77  $                       -   1

Mammoth Cave NP Bldg 107, Visitor Center Kiosk KY Buildings $288,883.77  $                       -   1

Mammoth Cave NP Bldg 108, Visitor Center Wild Cave Tour Shelter KY Buildings $112,351.98  $                       -   1

Mammoth Cave NP Bldg 202, Sunset Lodge (10 Units) KY Buildings $1,437,138.69  $          197,879.87 1

Mammoth Cave NP Bldg 207, Restaurant Complex, Hotel  and  Gift Shop KY Buildings $12,236,166.05  $       5,198,886.67 1

Mammoth Cave NP Bldg 206, Sunset Point Lodge (10 Units) KY Buildings $1,437,138.69  $          198,373.89 1

Mammoth Cave NP TBRD-Bottomless Pit Pedest. Bridge, RT 5530-002T KY Paved Roads $51,478.92  $                       -   1

Mammoth Cave NP TBRD-Mammoth Dome Tower KY All Others $2,290,500.04  $                       -   1

Mammoth Cave NP TBRD-Visitor Center Pedest. Bridge, RT 5530-001T KY Paved Roads $1,405,933.47  $          173,823.68 1

Mammoth Cave NP
WWTR-Great Relief Sewer System KY

Waste Water

Systems
$427,993.56  $            21,402.36 1

Mammoth Cave NP
WWTR-Maple Springs Institute Septic System KY

Waste Water

Systems
$198,948.86  $              2,626.40 1

Mammoth Cave NP
WWTR-Mt. McKinley Sewer System KY

Waste Water

Systems
$1,470,825.61  $            65,088.52 1
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Mammoth Cave NP
WWTR-Snowball Sewer System KY

Waste Water

Systems
$813,704.05  $            20,000.01 1

Mammoth Cave NP
WWTR-Visitor Center Sewer System KY

Waste Water

Systems
$10,486,983.88  $          199,785.63 1

Mammoth Cave NP Bldg 415, Lift Station - Hotel Cottages KY Buildings $86,113.41  $              6,651.11 1

Mammoth Cave NP PVRD-Mammoth Cave Parkway,  RT 010 KY Paved Roads $9,059,824.97  $       2,968,697.51 1

Mammoth Cave NP COMP-Computer Network - MACA LAN KY All Others $2,934,338.23  $              9,203.78 1

Mammoth Cave NP Bldg 203, Elevator Building KY Buildings $2,406,970.52  $            55,257.35 1

Mammoth Cave NP PVRD-Brownsville Road, RT 015 KY Paved Roads $8,040,605.33  $       3,720,722.61 1

Mammoth Cave NP VTRL-Visitor Center Trails KY Trails $4,025,133.39  $          887,238.98 1

Mammoth Cave NP CTRL Cave Trails KY Trails $39,453,287.16  $     41,739,556.75 1

Martin Luther King, Jr NHS 501 Auburn (Birth Home) GA Buildings $2,748,085.48  $          454,932.73 1

Moores Creek NB Developed Landscape NC All Others $559,589.98  $              6,500.00 1

Moores Creek NB Visitor Center NC Buildings $2,278,295.18  $          136,150.00 1

Natchez NHP ME Main House MS Buildings $15,232,508.67  $          202,444.14 1

Natchez NHP ME Kitchen Dependency MS Buildings $3,522,329.57  $            87,683.06 1

Natchez NHP ME Dairy Dependency MS Buildings $3,605,063.39  $            66,743.03 1

Natchez NHP ME South Slave Cabin MS Buildings $408,924.34  $          125,824.72 1

Natchez NHP ME Carriage House MS Buildings $305,003.30  $            18,398.52 1

Natchez NHP
ME Melrose Mansion Entrance Road RT 010 MS Unpaved Roads $103,262.25  $              8,923.23 1

Natchez NHP ME Historic Landscape MS All Others $2,092,466.36  $          458,122.91 1

Natchez NHP WJ William Johnson House MS Buildings $3,387,554.92  $          160,275.85 1

Natchez NHP Boundary (Melrose) MS All Others $73,066.11  $            41,810.73 1

Natchez NHP ME South Slave Cabin Exibits MS All Others $625,071.61  $                       -   1

Natchez NHP
ME Melrose Mansion Drive Road RT 401 MS Unpaved Roads $103,262.25  $                       -   1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Interstate 40 Access Road  RT 0183C TN Paved Roads $216,938.68  $            54,340.31 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Westbound Exit Road to Liberty, MP 0.32, RT0100 MS Paved Roads $280,632.89  $            64,728.84 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Maintained Landscape MS All Others $45,500,686.56  $          995,796.28 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Maintained Landscape MS All Others $62,269,055.52  $       1,436,182.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Maintained Landscapes MS All Others $43,805,008.80  $          935,502.94 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Maintained Landscapes MS All Others $51,529,763.04  $          804,182.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Little Mtn. Radio System Bldg. #231 MS Buildings $23,728.82  $                       -   1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Maintained Landscapes MS All Others $70,653,240.00  $          786,182.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Maintained Landscapes MS All Others $66,743,760.72  $       1,423,332.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Saltillo Radio System Bldg. #251 MS Buildings $26,394.98  $                       -   1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Maintained Landscapes TN All Others $53,037,032.16  $          951,177.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Tupelo National Battlefield Maintained Landscapes MS All Others $50,870.33  $                350.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB BRCR Maintained Landscape MS All Others $50,870.33  $              2,100.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Maintained Landscapes TN All Others $40,931,777.04  $       1,051,716.51 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Maintained Landscapes AL All Others $64,341,550.56  $       1,239,334.18 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Parkway ML MP 0 RT 0001A MS Paved Roads $53,558,787.41  $     15,472,502.81 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Parkway ML MP 194.18, RT 0001E MS Paved Roads $65,247,147.35  $     23,779,454.94 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Parkway ML MP 310.87, RT 0001G MS Paved Roads $92,051,767.64  $     57,295,244.97 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Parkway ML MP 240.68, RT 0001F MS Paved Roads $81,804,487.97  $     41,056,185.00 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Parkway ML MP 87.5, RT 0001C MS Paved Roads $80,849,972.12  $     48,198,964.68 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Parkway ML MP 407.62, RT 0001I TN Paved Roads $51,672,083.02  $     13,630,175.19 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF SR 100 Access MP 445.2, RT 0183A TN Paved Roads $542,346.71  $            57,506.46 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Parkway ML MP 357.56, RT 0001H TN Paved Roads $68,159,423.07  $     40,038,397.04 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Parkway ML MP 37.58 Rt 0001B MS Paved Roads $70,256,444.47  $     10,140,125.25 1

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Parkway ML MP 135.94 RT 0001D MS Paved Roads $82,000,931.00  $     23,848,155.59 1

Ninety Six NHS Historic Charleston Road (Trail) SC Trails $694,334.01  $            27,099.04 1

Ninety Six NHS Administration Building SC Buildings $559,463.33  $            57,926.00 1

Ninety Six NHS Logan Log House SC Buildings $933,150.03  $            53,946.55 1

Ninety Six NHS Visitor Center SC Buildings $977,356.32  $          173,899.56 1

Ninety Six NHS Star Fort SC All Others $3,921,942.69  $            15,588.00 1

Ninety Six NHS Kosciuszko Mine SC All Others $175,881.24  $                       -   1

Ninety Six NHS Dam D-125 - at fishing pond SC All Others $3,424,797.86  $       1,364,932.00 1

Obed WSR T006 Bridge Trail TN Trails $24,325.62  $            34,411.37 1

Obed WSR Lilly Bluff Overlook Board Walk T002 TN Trails $355,382.06  $                  67.50 1

Obed WSR Lilly Bluff Area Trail To Boulder Field T004 TN Trails $118,955.95  $                710.99 1

Ocmulgee NM Visitor Center/ Admin GA Buildings $11,039,274.30  $       1,549,748.40 1

Ocmulgee NM Earth Lodge GA Buildings $813,471.97  $                677.20 1

Ocmulgee NM Great Temple Mound GA All Others $5,876,349.95  $                       -   1

Ocmulgee NM Funeral Mound GA All Others $1,368,806.54  $                       -   1

Ocmulgee NM Park Road RT #0010 GA Paved Roads $2,100,016.92  $       2,737,852.25 1

Ocmulgee NM Visitor Center ParkingRT #0902 GA Paved Roads $320,737.45  $          270,722.30 1

Ocmulgee NM Pedestrian Bridge GA All Others $943,429.67  $          106,400.00 1

Ocmulgee NM OCMU Water System GA Water Systems $307,603.77  $                       -   1

Russell Cave NM Cave Shelter AL All Others $371,113.85  $              5,302.92 1

San Juan NHS Old San Juan City Wall PR All Others $5,000,072,919.56  $       1,592,985.70 1

San Juan NHS El Morro Fort PR All Others $7,386,435,694.69  $       3,685,917.38 1

San Juan NHS San Cristobal Fort PR All Others $6,343,859,397.66  $       3,032,839.30 1

San Juan NHS El Canuelo Fort PR All Others $186,362,240.57  $                       -   1

San Juan NHS Lighthouse PR Buildings $8,290,064.48  $                       -   1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & Ecologica
Salt River Outpost Road Rte. 0401 VI Unpaved Roads $44,805.31  $                       -   1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & Ecologica
Salt River Park Access Road VI Unpaved Roads $409,999.27  $          859,935.57 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSalt River Visitor Contact Station VI Buildings $2,445,692.88  $          260,689.12 1

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSalt River VCS Landscape VI All Others $2,437,261.28  $                       -   1

Selma to Montgomery NHT L-Interpretive Center/Vistor Center AL Buildings $6,644,987.84  $          670,720.18 1

Selma to Montgomery NHT L-East Picnic Area AL All Others $135,476.48  $              5,066.95 1

Selma to Montgomery NHT L-East Maintained Landscape AL All Others $1,144,007.31  $          119,770.59 1

Selma to Montgomery NHT U.S. HWY 80 SCENIC BYWAY Sections AL Paved Roads $85,231,802.88  $                       -   1

Selma to Montgomery NHT L- West Picnic Area AL All Others $131,814.95  $              1,151.49 1

Shiloh NMP Shiloh Commemorative Resources TN All Others $131,538,334.41  $          578,893.27 1

Shiloh NMP Interpretative Center (Corinth) MS Buildings $12,740,895.39  $            21,650.00 1

Shiloh NMP WD-Visitor Center TN Buildings $5,061,314.79  $              3,337.12 1

Shiloh NMP WD-Shiloh Bookstore TN Buildings $816,250.90  $                       -   1

Shiloh NMP ED-Manse George Cabin TN Buildings $276,458.07  $                       -   1

Shiloh NMP WD-Cemetery House (Admin Bldg) TN Buildings $1,087,014.04  $              4,315.38 1

Stones River NB Nashville Pike Cultural Landscape TN All Others $5,021,394.20  $          287,257.41 1

Stones River NB Stones River National Cemetery Cultural Landscape TN All Others $1,049,302.82  $                       -   1

Stones River NB Visitor Center (Bldg1) TN Buildings $4,481,640.85  $            20,243.01 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-Fort Exhibit FL All Others $1,621,271.28  $          330,679.42 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Slave Cabin Ruins FL All Others $279,716.08  $            33,503.08 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Kingsley Main House FL Buildings $1,743,361.96  $          235,463.06 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Kitchen House FL Buildings $1,155,494.59  $            55,200.00 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Carriage House (Barn) FL Buildings $452,494.50  $            78,793.24 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve
TIMU-KP-Kingsley Entrance Road, Unpaved FL Unpaved Roads $417,270.68  $            26,211.60 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Kingsley Grounds FL All Others $307,527.41  $          132,259.00 1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Breezeway FL Buildings $46,575.79  $                       -   1

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-TRA-Curatorial Building FL Buildings $1,182,236.84  $          127,114.60 1

Tuskegee Airmen NHS IT-System AL All Others $38,467.15  $                       -   1

Tuskegee Airmen NHS Phone System AL All Others $449,722.49  $                       -   1

Tuskegee Airmen NHS Hanger #1 AL Buildings $1,653,628.95  $          298,555.48 1

Tuskegee Airmen NHS TUAI Hanger #2 AL Buildings $3,434,284.97  $          660,160.32 1

Tuskegee Airmen NHS Skyway Club AL Buildings $1,588,788.85  $          147,153.82 1

Tuskegee Institute NHS IT-System AL All Others $0.00  $                       -   1

Tuskegee Institute NHS Phone System AL All Others $0.00  $                       -   1

Tuskegee Institute NHS Curatorial Storage Building AL Buildings $2,082,230.30  $          299,187.45 1

Tuskegee Institute NHS The George W. Carver Museum AL Buildings $10,392,061.94  $       1,994,526.19 1

Tuskegee Institute NHS The Oaks-- Booker T. Washington Home AL Buildings $9,099,395.95  $            99,987.02 1

Vicksburg NMP Cairo Museum Interpretive Exhibits MS All Others $1,979,363.72  $                       -   1

Vicksburg NMP Visitor Center MS Buildings $7,355,501.74  $          210,310.28 1

Vicksburg NMP Visitor Center Parking Area Rt 0919 MS Paved Roads $579,726.31  $          140,721.66 1

Vicksburg NMP
Waste Water System MS

Waste Water

Systems
$213,292.80  $            12,089.11 1

Vicksburg NMP Shirley House MS Buildings $4,222,039.22  $            42,437.07 1

Vicksburg NMP Confederate Avenue Rt 0012 MS Paved Roads $8,462,747.33  $       4,431,346.99 1

Vicksburg NMP Fort Hill Drive Rt 0011 MS Paved Roads $243,420.41  $            25,677.72 1

Vicksburg NMP Grant Avenue Rt 0017 MS Paved Roads $1,714,518.62  $          318,401.89 1

Vicksburg NMP Connecting Avenue Rt 0010 MS Paved Roads $1,818,427.77  $          200,529.89 1

Vicksburg NMP South Loop Rt 0019 MS Paved Roads $6,195,444.86  $          680,695.89 1

Vicksburg NMP Union Avenue Rt 0020 MS Paved Roads $12,889,106.16  $       1,994,540.51 1

Vicksburg NMP
Old Jackson Road Rt 0403 MS Unpaved Roads $14,841.62  $                       -   1

Vicksburg NMP Tour Road Landscape MS All Others $223,016,818.75  $       7,440,214.32 1

Vicksburg NMP Cairo Museum MS Buildings $3,417,051.79  $          255,676.30 1

Vicksburg NMP Cairo Gunboat MS All Others $18,209,646.18  $            23,587.00 1

Vicksburg NMP Artifact Storage MS Buildings $607,833.21  $            66,709.97 1

Vicksburg NMP National Cemetery Landscape MS All Others $15,019,368.00  $       2,023,593.70 1

Vicksburg NMP South Cemetery Road Rt 200 MS Paved Roads $2,134,101.11  $          193,681.27 1

Vicksburg NMP Pemberton Headquarters MS Buildings $3,455,739.46  $          761,389.97 1

Virgin Islands NP Cruz Bay Visitor Center Fire Protection System VI Buildings $2,822,658.89  $                       -   1

Virgin Islands NP Johnson Reef ALL Class IV Buoys VI All Others $27,511.22  $                       -   1

Virgin Islands NP Leinster Bay Buoys VI All Others $27,511.22  $            10,000.00 1

Virgin Islands NP St. John Virgin Islands National Park Mooring Syst VI All Others $27,511.22  $                       -   1

Virgin Islands NP Trunk to Cinnamon Bay Buoy System VI All Others $27,511.22  $            14,250.00 1

Virgin Islands NP Cruz Bay Mooring System VI All Others $27,511.22  $                       -   1

Virgin Islands NP Lind Point to Scott Bay/Henley Buoys VI All Others $27,511.22  $                       -   1
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Virgin Islands NP Francis Bay to Whistling Cay Buoys VI All Others $27,511.22  $                       -   1

Virgin Islands NP Southshore Buoys VI All Others $27,511.22  $                       -   1

Virgin Islands NP Hawksnest Bay Buoys VI All Others $27,511.22  $                       -   1

Virgin Islands NP Hurricane Hole Mooring System VI All Others $27,511.22  $                       -   1

Virgin Islands NP
Trunk Bay Public Waste Water System VI

Waste Water

Systems
$526,069.63  $                       -   1

Virgin Islands NP Trunk Bay Potable Water System VI Water Systems $1,711,834.27  $          326,085.00 1

Virgin Islands NP Cinnamon Bay Water System VI Water Systems $620,933.20  $                       -   1

Virgin Islands NP
Cinnamon Bay Original Waste Water Treatment Plant VI

Waste Water

Systems
$1,712,900.61  $       1,560,455.14 1

Virgin Islands NP Cruz Bay Bldg 1300 Visitor Center/Headquarters VI Buildings $2,812,520.33  $          170,539.44 1

Virgin Islands NP Cruz Bay Generator Bldg 3 VI Buildings $87,057.50  $                       -   1

Virgin Islands NP Maho to Little Maho Buoys VI All Others $878,130.90  $                       -   1

Virgin Islands NP SJW Swimming Buoys VI All Others $501,789.09  $                       -   1

Virgin Islands NP SJW Channel Buoys (30) VI All Others $126,900.33  $                       -   1

Great Onyx Job Corps Center Great Onyx Job Corps Ctr-Land KY All Others $0.00  $                       -   1

Horace Albright Training Center Dormitory Parking, Sec 1, RT 929 - paved AZ Paved Roads $818,679.97  $            11,873.68 1

Historic Preservation Training Center Jenkins Facility Complex(Shop & Warehouse) Cannery WV Buildings $13,389,577.70  $          374,082.24 1

Oconaluftee Job Corps Center Oconaluftee Job Corps Ctr-Land NC All Others $0.00  $                       -   1

Denali NP&Pres Talkeetna IM Exhibits AK All Others $1,203,747.85  $                       -   2

Denali NP&Pres Savage Cabin IM Waysides AK All Others $14,834.94  $                       -   2

Denali NP&Pres Denali Visitor Center IM Exhibits AK All Others $10,068,409.09  $                       -   2

Denali NP&Pres Kennels District IM Waysides AK All Others $53,112.75  $                       -   2

Denali NP&Pres Park Road - East (Paved) RT_010E IM Waysides AK All Others $1,904.45  $                       -   2

Denali NP&Pres Denali Visitor Center IM Waysides AK All Others $208,513.33  $                       -   2

Denali NP&Pres Wilderness Access Center Access Road RT_201Concessions AK Paved Roads $737,769.31  $          225,914.56 2

Denali NP&Pres Savage River Bridge Route 005P AK Paved Roads $7,997,655.68  $            69,336.00 2

Denali NP&Pres Sanctuary River Bridge Route 007P AK Paved Roads $4,516,795.21  $          186,340.50 2

Denali NP&Pres Teklanika River Bridge Route 008P AK Paved Roads $7,588,671.04  $          232,200.00 2

Denali NP&Pres Igloo Creek Bridge #1 Route 009P AK Paved Roads $1,704,601.66  $          112,671.00 2

Denali NP&Pres Igloo Creek Bridge #2 Route 010P AK Paved Roads $961,283.56  $          229,675.50 2

Denali NP&Pres Ghiglione Creek Bridge Route 011P AK Paved Roads $3,599,024.90  $              2,166.75 2

Denali NP&Pres East Fork Toklat River Bridge Route 012P AK Paved Roads $6,428,184.61  $          166,839.75 2

Denali NP&Pres Toklat River Bridge #1 Route 013P AK Paved Roads $10,814,440.07  $          849,366.00 2

Denali NP&Pres Toklat River Bridge #2 Route 014P AK Paved Roads $10,814,440.07  $          398,682.00 2

Denali NP&Pres Stony Creek Bridge Route 015P AK Paved Roads $2,448,398.81  $          195,007.50 2

Denali NP&Pres Moose Creek Bridge Route 016P AK Paved Roads $3,930,164.73  $            12,150.00 2

Denali NP&Pres Murie Science and Learning Center MSLC B547 AK Buildings $3,255,511.77  $            41,871.90 2

Denali NP&Pres Denali Visitor Center B548 AK Buildings $10,865,814.20  $                       -   2

Denali NP&Pres Denali Visitor Center Comfort Station B549 AK Buildings $445,682.37  $                       -   2

Denali NP&Pres
MSLC Campus Winter Wastewater System AK

Waste Water

Systems
$154,147.17  $                       -   2

Denali NP&Pres HQ Utilidor AK All Others $3,225,111.56  $                       -   2

Gates of the Arctic NP&Pres 113 Visitor Center/Office-Water System AK Water Systems $1,248,172.54  $                       -   2

Gates of the Arctic NP&Pres
113 Visitor Center/Office-Waste Water System AK

Waste Water

Systems
$122,386.66  $                       -   2

Gates of the Arctic NP&Pres CFX - VC Interp Media AK All Others $5,109,786.85  $                       -   2

Gates of the Arctic NP&Pres 00000301 AKPB-Ranger station/residence AK Housing $593,345.21  $            99,657.54 2

Gates of the Arctic NP&Pres CXF - Visitor Center AK Buildings $5,560,305.21  $                       -   2

Glacier Bay NP&Pres
Headquarters Access Road GLBA-0404 AK Unpaved Roads $228,578.56  $          124,997.05 2

Glacier Bay NP&Pres
Water Treatment Plant Access Road (Service Road C) GLBA-0407 AK Unpaved Roads $36,612.58  $            32,265.07 2

Glacier Bay NP&Pres
Seasonal Quarters Access Road (Service Road D) GLBA-0406 AK Unpaved Roads $124,338.37  $            40,817.52 2

Glacier Bay NP&Pres LA - Main Lodge Building Interpretive Exhibits AK All Others $652,981.15  $                       -   2

Glacier Bay NP&Pres LA - Glacier Bay Lodge Boardwalk East AK Trails $340,935.21  $          152,977.29 2

Glacier Bay NP&Pres LA - Glacier Bay Lodge Boardwalk West AK Trails $80,584.69  $            15,603.08 2

Glacier Bay NP&Pres LA - Whale Skeleton Shelter AK Buildings $337,629.17  $                  60.00 2

Glacier Bay NP&Pres HQ - Office Building GBA131 AK Buildings $225,842.10  $            13,084.14 2

Glacier Bay NP&Pres HQ - Office Building GBA132 AK Buildings $225,842.10  $            13,084.14 2

Glacier Bay NP&Pres CA - Campground Composting Outhouse AK Buildings $52,037.04  $                       -   2

Glacier Bay NP&Pres Park Road GLBA-0010 AK Paved Roads $11,518,133.54  $       3,659,318.02 2

Glacier Bay NP&Pres HQ - Headquarters Building GBA12 AK Buildings $2,365,225.44  $       2,307,170.54 2

Glacier Bay NP&Pres PD - Canoe Exhibit Shelter GBA64 AK Buildings $151,800.94  $              6,542.15 2

Glacier Bay NP&Pres DB - Ranger Station Building GBA72 AK Buildings $116,927.83  $              9,395.41 2

Glacier Bay NP&Pres LA - Lodge Service Building GBL17 AK Buildings $269,422.16  $              8,085.09 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 1-4 - GBQ16A AK Buildings $554,409.11  $            37,876.53 2

Glacier Bay NP&Pres CA - Campground AK Campgrounds $905,720.86  $            10,360.00 2

Glacier Bay NP&Pres CA - Campground Outhouse GBA36 AK Buildings $11,095.10  $              2,536.30 2

Glacier Bay NP&Pres CA - Campground Outhouse GBA37 AK Buildings $5,937.20  $                465.32 2

Glacier Bay NP&Pres CA - Campground Outhouse GBA38 AK Buildings $5,937.20  $              1,788.31 2

Glacier Bay NP&Pres LA - Heating Fuel System GBL16, GBL17, Guest Cabins 9-56 AK All Others $223,849.66  $              3,443.07 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 5-6 / U1 - GBQ16B AK Buildings $422,047.45  $            61,306.97 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 9-12 & 14-15 - GBQ16D AK Buildings $1,733,226.65  $            27,325.21 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 7-8 - GBQ16C AK Buildings $289,362.64  $            13,659.21 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 16-21 - GBQ16E AK Buildings $728,328.02  $            38,651.34 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 22-25 - GBQ16F AK Buildings $569,400.91  $            17,962.24 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 26-27 - GBQ16G AK Buildings $286,695.61  $            10,546.47 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 28-31 - GBQ16H AK Buildings $490,390.11  $            27,960.21 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 31-34 - GBQ16I AK Buildings $492,057.01  $          110,768.17 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 35-38 - GBQ16J AK Buildings $494,390.66  $            93,757.11 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 39-42 - GBQ16K AK Buildings $492,057.01  $          110,942.95 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 43-46 - GBQ16L AK Buildings $494,390.66  $            78,733.45 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 47-50 GBQ16M AK Buildings $494,390.66  $            97,042.01 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 51-52 / U3 - GBQ16N AK Buildings $421,714.06  $          161,865.06 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 53-54 - GBQ16O AK Buildings $221,353.34  $            17,463.95 2

Glacier Bay NP&Pres LA - Lodge Guest Cabins 55-56 - GBQ16P AK Buildings $221,353.34  $            19,384.06 2

Glacier Bay NP&Pres WT - Water Plant Building GBA15 AK Buildings $638,533.77  $            20,986.89 2

Glacier Bay NP&Pres WT - Heating Fuel System GBA15 AK All Others $26,924.53  $                       -   2

Glacier Bay NP&Pres Maintenance Facility Access Road (Service Road B) GLBA-0401 AK Paved Roads $258,446.11  $          321,442.72 2

Glacier Bay NP&Pres
Permanent Quarters Road (Service Road E) GLBA-0400 AK Unpaved Roads $102,029.63  $            40,272.16 2

Glacier Bay NP&Pres Public Dock Parking GLBA-0900 AK Paved Roads $616,582.44  $          138,033.53 2

Glacier Bay NP&Pres Utility Complex Parking Area GLBA-0904 AK Paved Roads $348,168.49  $          382,518.95 2

Glacier Bay NP&Pres
Headquarters Parking Area GLBA-0912 AK Unpaved Roads $186,575.84  $          110,858.83 2

Glacier Bay NP&Pres UC - Santec Blower Building GBA88 AK Buildings $65,482.29  $              4,091.14 2

Glacier Bay NP&Pres UC - Fuel Dock Fuel Hose Building GBA84 AK Buildings $7,202.76  $              2,052.65 2

Glacier Bay NP&Pres PD - Comfort Station Building GBA101 AK Buildings $142,492.90  $            31,803.31 2

Glacier Bay NP&Pres DA - Solid Waste / Recycle System AK All Others $516,568.56  $                       -   2

Glacier Bay NP&Pres YA - Water System GBQ102 AK Water Systems $110,755.84  $                       -   2

Glacier Bay NP&Pres LH - Propane Fuel System AK All Others $75,548.49  $                303.92 2

Glacier Bay NP&Pres
Maintenance Parking Lot GLBA-0916 AK Unpaved Roads $664,255.43  $          160,883.13 2

Glacier Bay NP&Pres IP - Indian Point Water System AK Water Systems $209,439.31  $                       -   2

Glacier Bay NP&Pres
Beachfront Service Road GLBA-0403 AK Unpaved Roads $237,749.07  $                       -   2

Glacier Bay NP&Pres GA - Gustavus Dock AK All Others $24,310,157.94  $                       -   2

Glacier Bay NP&Pres UC - Fuel Dock AK All Others $8,031,222.90  $              1,540.00 2

Glacier Bay NP&Pres PD - Public Use Dock AK All Others $7,067,771.90  $            24,560.00 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks River Cutbank Archeological Site AK All Others $15,990.06  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR GSC-BATH House (Restrooms and Showers-Planned) AK Buildings $105,100.34  $            51,005.45 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR REMOVE LC-BOAT RAMP AK All Others $314,065.22  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BC-RADIO (Base Station is at BR-39) AK All Others $984,398.17  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BC-IT (Computer Support Base is at BR-38) AK All Others $194,367.54  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KS-IT (Computer System in KS Office) AK All Others $488,029.14  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR02 Valley Road Area Utility Building AK Buildings $314,264.55  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Katmailand Brooks Lodge Interpretive Media AK All Others $10,934.24  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Brooks Camp Grounds Interpretive Media AK All Others $13,338.76  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BC Campground Interpretive Media AK All Others $19,337.41  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR Three Forks Visitor Center Interpretive Media AK All Others $380,085.14  $            15,960.53 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KS KATM, ANIA, ALAG Headquarters, Suite 7, Bldg 603 AK Buildings $3,933,537.91  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-48 Brooks Camp Quarters AK Housing $176,305.54  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-49 Brooks Camp Quarters AK Housing $122,226.92  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-50 Brooks Camp Quarters AK Housing $122,226.92  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-38 BC Ranger Station AK Buildings $153,165.92  $                674.53 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR
VR-ROAD  Valley of 10,000 Smokes Road, RT 010 AK Unpaved Roads $16,413,755.29  $       2,096,950.14 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-CAMP (Brooks Camp Campground) AK Campgrounds $227,005.75  $            36,492.50 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR LB Brooks Lake Electrical Distribution System AK All Others $469,517.49  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-OVL Three Forks Valley of 10,000 Smokes Overlook Building AK Buildings $868,669.72  $              1,071.80 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KS-HEAT Central Heating Plant (Located in  B19) AK All Others $515,073.67  $            48,337.63 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-TRAILS Brooks CampTrail System AK Trails $684,908.78  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR REMOVE LC- Dock Bulkheads AK All Others $394,847.63  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KB Fure Bay of Islands (Historic) Cabin AK Buildings $289,036.06  $            56,332.97 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KS-H2O Well & Water System PWSID 260529 AK Water Systems $986,571.73  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KATMAILAND BC Brooks Lodge /Dining Kitchen AK Buildings $1,120,335.86  $            55,487.21 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KATMAILAND BC Brooks Lodge Root Cellar- Beverage Storage AK Buildings $25,848.60  $                862.74 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KATMAILAND BC  Brooks Lodge Office and Store AK Buildings $339,963.81  $              3,101.53 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-CFC Campground Food Cache/Gear Shed/Trash Storage AK Buildings $78,321.25  $            16,673.68 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR REMOVE LC  Picnic Area AK All Others $48,090.42  $              8,743.30 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-3F/RR Three Forks Overlook Comfort Station AK Buildings $37,393.61  $                737.44 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-11 Vallery Road Admin Area Panabode Duplex AK Housing $471,116.25  $                       -   2
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Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-12 Valley Road Adminstrative Area Panabode Duples AK Housing $434,255.22  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR
VR Wastewater Sludge Disposal Pit AK

Waste Water

Systems
$131,393.14  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR LB Food Cache AK Buildings $9,305.50  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR
REMOVE LC - Ketivik Loading Ramp Road AK Unpaved Roads $184,156.94  $            74,510.30 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR
LC Loop Road and Parking AK Unpaved Roads $120,519.33  $            83,205.97 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR-GROUNDS (Brooks Camp District Maintained Grounds Area) AK All Others $553,356.18  $                  41.78 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR KS-FIRE Fire Protection System for King Salmon Housing Area AK Water Systems $510,935.37  $                       -   2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR VR-Research Bay Overlook Trail AK Trails $1,913.49  $            67,145.00 2

Katmai NP&Pres, Aniakchak NM&Pres & Alagnak WR BR- Campground Trail AK Trails $37,358.66  $            41,831.72 2

Kenai Fjords NP MF: Maintenance Facility AK Buildings $1,370,102.62  $            78,302.34 2

Kenai Fjords NP EG: Nature Center Parking, Paved, RT 900 AK Paved Roads $1,067,532.78  $          294,072.12 2

Kenai Fjords NP DT: Harbor Comfort Station AK Buildings $272,430.45  $              4,914.03 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Goodhope River Reindeer Cabin #2 AK Buildings $0.00  $              4,096.03 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Ear Mountain Shelter Cabin AK Buildings $97,247.34  $              8,724.01 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Grayling Creek Shelter Cabin AK Buildings $97,247.34  $            11,921.83 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Nuluk Shelter Cabin AK Buildings $97,247.34  $              9,001.22 2

Denali NP&Pres Front Country Water Intake Building B325 AK Buildings $56,189.00  $              6,373.13 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heating Fuel System GH AK All Others $13,791.51  $                656.61 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Cottonwood Creek Cabin AK Buildings $75,539.56  $              6,921.68 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Goodhope River Reindeer Cabin #1 AK Buildings $105,229.24  $              5,254.77 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Serpentine Hot Springs Boardwalk AK Trails $17,564.66  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Serpentine Hot Springs Airstrip AK All Others $121,651.55  $                       -   2

Denali NP&Pres HQ Rock House Residence P111 Historic AK Housing $588,056.14  $                       -   2

Denali NP&Pres HQ Apartments P12 A & B Historic AK Housing $675,503.30  $                       -   2

Denali NP&Pres HQ Apartments P13 A & B Historic AK Housing $675,503.30  $                       -   2

Denali NP&Pres HQ Superintendents Residence P23 A&B Historic AK Housing $846,842.22  $          414,584.00 2

Denali NP&Pres Denali Visitor Center Parking RT_974 AK Paved Roads $3,475,524.44  $       1,282,185.30 2

Denali NP&Pres DENA Radio System AK All Others $1,998,596.19  $                       -   2

Kenai Fjords NP EG: Nature Center Exhibit System AK All Others $125,179.71  $                       -   2

Kenai Fjords NP EG: Edge of Glacier Trails Interpretive Media AK All Others $19,257.80  $                       -   2

Kenai Fjords NP EG: Glacier View Trail Interpretive Media System AK All Others $5,304.89  $              3,681.60 2

Kenai Fjords NP EG: Road Interpretive Media System AK All Others $4,532.24  $                       -   2

Kenai Fjords NP MF - Battery Storage Facility AK Buildings $39,598.34  $                       -   2

Kenai Fjords NP EG: Alder Housing Q-00000001 AK Housing $183,029.06  $              7,277.25 2

Kenai Fjords NP EG: Plaza Comfort Station AK Buildings $549,219.79  $            19,115.18 2

Kenai Fjords NP EG: Water System  (Plaza) AK Water Systems $344,852.81  $                       -   2

Kenai Fjords NP
EG: Septic System (Plaza) AK

Waste Water

Systems
$76,678.55  $                       -   2

Kenai Fjords NP DT: Shae Building AK Buildings $646,772.91  $                       -   2

Kenai Fjords NP EG: Campground Picnic Shelter/Food Storage AK Buildings $63,620.05  $                       -   2

Klondike Gold Rush NHP Sheep Camp Campground AK Campgrounds $327,176.94  $                       -   2

Klondike Gold Rush NHP Jeff. Smith's Parlor Museum Building AK Buildings $1,244,667.79  $            94,447.56 2

Klondike Gold Rush NHP Arctic Meat Company AK Buildings $3,154,633.64  $          482,975.49 2

Klondike Gold Rush NHP Moore House Landscape AK All Others $184,553.73  $            55,680.00 2

Klondike Gold Rush NHP YMCA Building AK Buildings $1,342,887.33  $          460,903.25 2

Klondike Gold Rush NHP Canyon City Campground (7.76 mi) AK Campgrounds $182,365.34  $            33,071.70 2

Klondike Gold Rush NHP White Pass Depot Visitor Center Interpretive Exhibits AK All Others $160,251.86  $                       -   2

Klondike Gold Rush NHP White Pass Admin. Building Interpretive Exhibits AK All Others $303,450.53  $                       -   2

Klondike Gold Rush NHP Mascot Saloon Interpretive Exhibits AK All Others $242,424.33  $                       -   2

Klondike Gold Rush NHP Skagway Historic District Boardwalks AK Trails $489,371.32  $                       -   2

Klondike Gold Rush NHP Itjen Trail Center Interpretive Exhibits AK All Others $5,213.22  $                       -   2

Klondike Gold Rush NHP Brass Pic AK Buildings $91,775.97  $                       -   2

Klondike Gold Rush NHP Dennis Rental House - Historic Crib AK Buildings $147,335.10  $                       -   2

Klondike Gold Rush NHP Boas Tailor & Furrier Shop AK Buildings $1,488,542.13  $            20,140.77 2

Klondike Gold Rush NHP Boss Bakery AK Buildings $900,239.63  $            16,145.71 2

Klondike Gold Rush NHP Verbauwhedes Cigar Store and Confectionary AK Buildings $629,346.85  $            26,061.90 2

Klondike Gold Rush NHP Verbauwhedes Cribs AK Buildings $365,750.85  $            11,228.42 2

Klondike Gold Rush NHP Peniel Mission QMIS#00000001 AK Housing $1,449,099.12  $            62,152.10 2

Klondike Gold Rush NHP Moore House Outbuilding  B (Auto Shed) AK Buildings $103,225.27  $                       -   2

Klondike Gold Rush NHP James Bernard (Ben) Moore House AK Buildings $1,795,594.03  $            36,891.14 2

Klondike Gold Rush NHP Lynch & Kennedy Haberdashery & Dry Goods Store AK Buildings $3,203,284.28  $            54,060.84 2

Klondike Gold Rush NHP Goldberg Cigar Store AK Buildings $262,337.49  $            35,195.66 2

Klondike Gold Rush NHP McDermott Cabin AK Buildings $335,357.71  $          300,787.58 2

Klondike Gold Rush NHP Steel Truss Bridge (2.42 mile) AK All Others $172,822.91  $            80,447.17 2

Klondike Gold Rush NHP Beaver Pond Boardwalk (2.63 mile) AK All Others $960,789.03  $                       -   2

Klondike Gold Rush NHP Pat Moore Suspension Bridge (10.79 mile) AK All Others $141,407.44  $          161,034.35 2

Klondike Gold Rush NHP False Front AK All Others $16,777.61  $                       -   2

Klondike Gold Rush NHP Dyea Maintained Historic Landscape AK All Others $5,025,178.37  $                       -   2

Lake Clark NP&Pres PA-IC Incinerator Fuel System AK All Others $13,753.97  $                       -   2

Lake Clark NP&Pres PA - Solid Waste System AK All Others $318,807.89  $                       -   2

Lake Clark NP&Pres
PA - Woodlot Road AK Unpaved Roads $168,387.33  $          105,949.50 2

Lake Clark NP&Pres Fuel System for the Port Alsworth Airstrip Hanger Building AK All Others $28,439.61  $                       -   2

Lake Clark NP&Pres LACL Phone System AK All Others $18,036.04  $                       -   2

Lake Clark NP&Pres PA-IC Incinerator Connex Van AK Buildings $39,034.29  $                       -   2

Lake Clark NP&Pres Crescent Lake Cabin AK Housing $89,023.98  $                       -   2

Lake Clark NP&Pres Proenneke Teetering Rock Trail AK Trails $66,305.74  $                       -   2

Lake Clark NP&Pres PA-13 Well House AK Buildings $423,727.48  $            10,470.00 2

Lake Clark NP&Pres PA-SWS Solid Waste Sorting Building (former Incinerator Bldg AK Buildings $133,474.16  $              5,489.20 2

Lake Clark NP&Pres
PA - ROAD Airstrip Road (Parallel to Air Strip runs ESE to W AK Unpaved Roads $406,323.30  $                       -   2

Lake Clark NP&Pres Chinitna Bay Cabin AK Housing $154,993.48  $                       -   2

Lake Clark NP&Pres Proenneke Cabin Site AK All Others $67,187.23  $                       -   2

Lake Clark NP&Pres Telaquana Lake Cabin AK Housing $185,678.75  $                       -   2

Lake Clark NP&Pres PA-AV Avgas Bulk Fuel Storage System (Tank 1DW & 2DW) AK All Others $98,516.13  $            92,712.26 2

Lake Clark NP&Pres PA-GAS  Unleaded gasoline Bulk Fuel Systm (Tank 4DW) AK All Others $66,315.13  $            69,567.45 2

Lake Clark NP&Pres PA-D  Diesel Fuel System-Airstrip (Tank3DW) AK All Others $72,009.78  $            67,721.10 2

Lake Clark NP&Pres PT-AV Point Avgas  Dispensing System (Tanks 4 & 5) AK All Others $76,205.25  $                       -   2

Lake Clark NP&Pres PT-GAS Gasoline Fuel System-Point (Tank 6) AK All Others $79,639.27  $              2,588.23 2

Lake Clark NP&Pres PA-FS9  Fuel System for PA-1 Headquarters, PA-3 Visitor Cent AK All Others $14,185.76  $              1,325.72 2

Lake Clark NP&Pres Tanalian Falls Trail and Kontrashbuna Lake Trail AK Trails $170,924.32  $            43,240.00 2

Lake Clark NP&Pres PA Hanger Facility AK Buildings $1,498,732.15  $                       -   2

Lake Clark NP&Pres Silver Salmon Creek Cabin AK Housing $79,356.66  $                       -   2

Lake Clark NP&Pres PA-Historic Cache AK Buildings $35,339.14  $                       -   2

Lake Clark NP&Pres Historic 32'  Commercial Fishing Double Ender Sail Boat AK All Others $435,472.79  $                       -   2

Sitka NHP Totem Walk Wayside Signs AK All Others $30,613.88  $                       -   2

Sitka NHP Russian Bishop's House Complex WaySide Sign AK All Others $19,900.00  $                       -   2

Sitka NHP Indian River Bridge AK All Others $659,984.53  $          402,883.58 2

Sitka NHP Russian Memorial AK All Others $10,997.69  $                       -   2

Sitka NHP Visitor Center Fuel System AK All Others $43,629.48  $                       -   2

Sitka NHP Kiks.a'di Fort Site and Battleground Maintained Landscape AK All Others $1,672,201.40  $          278,950.00 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Visitor Info Ctr 154A aka Annex AK Buildings $1,933,275.35  $            46,846.81 2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Aniigaq Ranger Station AK Buildings $72,157.19  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Kelly River Ranger Station AK Buildings $72,157.19  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heating Fuel System ARS AK All Others $3,805.68  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heating Fuel System OPRS AK All Others $3,805.68  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Heating Fuel System KRRS AK All Others $3,805.68  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak Aniigaq Ranger Station, Cook Building AK Buildings $72,157.19  $                       -   2

Western Arctic National Parklands - Bering Land Bridge NPres, Noatak
Sewer System AK

Waste Water

Systems
$156,310.60  $                       -   2

Wrangell-Saint Elias NP&Pres Elec System for Silk Stocking AK All Others $38,459.91  $                511.63 2

Wrangell-Saint Elias NP&Pres TRAIL TANADA LAKE AK Trails $1,668,802.87  $                       -   2

Wrangell-Saint Elias NP&Pres TRAIL COPPER LAKE AK Trails $5,013,083.81  $       2,314,391.06 2

Wrangell-Saint Elias NP&Pres TRAIL  SODA LAKE AK Trails $1,735,554.98  $          527,621.99 2

Wrangell-Saint Elias NP&Pres TRAIL LOST CREEK AK Trails $1,034,657.78  $          571,011.92 2

Wrangell-Saint Elias NP&Pres TRAIL TRAIL CREEK AK Trails $4,172,007.17  $          422,178.84 2

Wrangell-Saint Elias NP&Pres
KENNECOTT WASTE WATER, Silk Stocking Septic AK

Waste Water

Systems
$27,917.68  $                       -   2

Wrangell-Saint Elias NP&Pres
KENNECOTT WASTE WATER, Main Septic System AK

Waste Water

Systems
$52,150.09  $                       -   2

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT NATIONAL CREEK BUNKHOUSE AK Buildings $2,857,281.68  $          223,110.74 2

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT RAILROAD DEPOT/STATION HOUSE AK Buildings $256,012.44  $              1,135.14 2

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT REFRIGERATION PLANT AK Buildings $592,790.71  $                       -   2

Wrangell-Saint Elias NP&Pres BPVC SLANA RANGER STATION AND VISITORS CENTER AK Buildings $1,142,912.67  $            24,987.47 2

Denali NP&Pres East Fork Upper Cabin S29 Historic AK Buildings $153,288.55  $                       -   2

Denali NP&Pres Savage Upper Cabin B30 Historic AK Buildings $151,506.13  $                       -   2

Denali NP&Pres Quigley Cabin B42 Historic AK Buildings $319,642.21  $                       -   2

Denali NP&Pres Savage River Check Station B83 AK Buildings $38,181.51  $                       -   2

Denali NP&Pres Wilderness Access Center B91 Concessions AK Buildings $3,201,285.45  $              4,662.47 2

Denali NP&Pres Talkeetna Walter Harper Ranger Station, B249 AK Buildings $4,306,177.39  $                       -   2

Denali NP&Pres
Denali Park Road - West (Unpaved) RT_010W AK Unpaved Roads $122,285,248.26  $     17,767,740.70 2

Denali NP&Pres Denali Park Road - East (Paved) RT_010E AK Paved Roads $38,203,406.64  $     12,920,015.13 2

Denali NP&Pres Park Road - West (Unpaved) RT_10W IM Waysides AK All Others $26,081.85  $                       -   2

Denali NP&Pres Front Country Wastewater System Control Bldg B634 AK Buildings $142,368.44  $                       -   2

Denali NP&Pres Wilderness Access Center IM Waysides AK All Others $13,278.19  $                       -   2

Denali NP&Pres Front Country Wastewater Chlorination Bldg, B641 AK Buildings $41,366.13  $                       -   2

Denali NP&Pres Front Country Wastewater De-Chlorination Bldg B642 AK Buildings $41,366.13  $                       -   2

Denali NP&Pres Rock Creek Water System AK Water Systems $3,592,949.77  $                       -   2

Wrangell-Saint Elias NP&Pres Copper Center Headquarters Entrance Wayside AK Paved Roads $189,695.95  $            73,051.34 2

Wrangell-Saint Elias NP&Pres Slana RS/VC Wayside/Grounds Interpretive Media AK All Others $2,166.94  $                       -   2
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Wrangell-Saint Elias NP&Pres Slana VC Grounds Propane Tank AK All Others $5,432.30  $                       -   2

Wrangell-Saint Elias NP&Pres Slana Visitor Center Interpretive Media AK All Others $25,042.82  $                       -   2

Wrangell-Saint Elias NP&Pres Kennecott General Managers Office Interpretive Media AK All Others $7,707.34  $                       -   2

Wrangell-Saint Elias NP&Pres Kennecott Railroad Depot Interpretive Media AK All Others $8,689.60  $                       -   2

Wrangell-Saint Elias NP&Pres KENNECOTT ALT ELECTRIC GENERATOR FUEL STORAGE AK All Others $93,115.43  $                       -   2

Wrangell-Saint Elias NP&Pres BA GULKANA HANGAR AK Buildings $2,276,026.92  $            35,110.59 2

Wrangell-Saint Elias NP&Pres BP HQ COMFORT STATION AK Buildings $461,597.83  $              9,800.46 2

Wrangell-Saint Elias NP&Pres BA HQ ADMINISTRATIVE MAIN OFFICE AK Buildings $4,019,612.50  $                       -   2

Wrangell-Saint Elias NP&Pres BA HQ UTILITY BUILDING AK Buildings $601,600.54  $                       -   2

Wrangell-Saint Elias NP&Pres BA HQ RESOURCE BUILDING #1 (MARC) AK Buildings $427,497.23  $            23,334.51 2

Wrangell-Saint Elias NP&Pres BA HQ RESOURCE BUILDING #2 (WILD/MINING) AK Buildings $717,443.27  $                297.23 2

Wrangell-Saint Elias NP&Pres TRAIL ROOT GLACIER AK Trails $267,008.46  $                       -   2

Wrangell-Saint Elias NP&Pres
UWW SLANA RANGER STATION WASTE WATER AK

Waste Water

Systems
$44,165.33  $                511.63 2

Wrangell-Saint Elias NP&Pres UWW CHITINA ORR OUTHOUSE AK Buildings $6,243.64  $                288.43 2

Wrangell-Saint Elias NP&Pres
UWW KENNECOTT WASTE WATER AK

Waste Water

Systems
$33,787.46  $                       -   2

Wrangell-Saint Elias NP&Pres UWATER KENNECOTT WATER AK Water Systems $173,842.44  $                       -   2

Wrangell-Saint Elias NP&Pres BRIDGE KENNECOTT NEW NATIONAL CREEK TRESTLE AK Paved Roads $4,699,070.74  $          205,534.04 2

Wrangell-Saint Elias NP&Pres
UWW HQ COMFORT STATION WASTE WATER AK

Waste Water

Systems
$165,807.73  $                       -   2

Wrangell-Saint Elias NP&Pres BRIDGE KENNECOTT NATIONAL CREEK TRAIL BRIDGE AK All Others $69,463.92  $              2,271.50 2

Wrangell-Saint Elias NP&Pres TRAIL REEVES FIELD AK Trails $609,113.05  $          126,520.54 2

Wrangell-Saint Elias NP&Pres UELEC KENNECOTT ALTERNATIVE ELECTRIC AK All Others $604,437.99  $                       -   2

Wrangell-Saint Elias NP&Pres ROAD COPPER CENTER HQ & VC AK Paved Roads $1,284,920.26  $          244,402.80 2

Wrangell-Saint Elias NP&Pres BQKNHLX KENNECOTT KIRKWOODS COTTAGE #39C(32-8) AK Buildings $457,165.07  $              4,738.69 2

Wrangell-Saint Elias NP&Pres UIT Kennecott IT System AK All Others $377,243.12  $                       -   2

Wrangell-Saint Elias NP&Pres UPhone HQ Phone System AK All Others $663,947.91  $                       -   2

Wrangell-Saint Elias NP&Pres BPKNHLX KENNECOTT TRANSFORMER HOUSE #37 AK Buildings $1,409,373.55  $            48,739.09 2

Wrangell-Saint Elias NP&Pres BPKNHLX  KENNECOTT HOSPITAL #14 AK Buildings $4,114,485.62  $            44,451.07 2

Yukon-Charley Rivers NPres BC Washington Creek Cabin AK Buildings $273,747.99  $            24,396.52 2

Yukon-Charley Rivers NPres EHQB VC Comfort Station Water System AK Water Systems $385,684.74  $                       -   2

Yukon-Charley Rivers NPres
EHQB VC Comfort Station Septic System AK

Waste Water

Systems
$178,646.38  $                       -   2

Yukon-Charley Rivers NPres FOJU 4th of July Cache AK Buildings $21,818.02  $                       -   2

Yukon-Charley Rivers NPres FOJU 4th of July Outhouse AK Buildings $31,126.65  $                       -   2

Yukon-Charley Rivers NPres FOJU 4th of July Blacksmith Shop AK Buildings $249,013.24  $                       -   2

Yukon-Charley Rivers NPres EHQB (H) Headquarters AK Buildings $508,933.95  $          232,366.15 2

Yukon-Charley Rivers NPres EHQB VC Comfort Station AK Buildings $313,395.66  $              6,191.51 2

Yukon-Charley Rivers NPres EHQB Visitor Center AK Buildings $614,564.48  $            10,186.61 2

Yukon-Charley Rivers NPres EHQU HQ Heat. Oil Fuel System AK All Others $47,816.62  $                       -   2

Yukon-Charley Rivers NPres EHQU VC Heat. Oil Fuel System AK All Others $7,877.97  $                       -   2

Yukon-Charley Rivers NPres 00002201 COCR-STR--022-01 Bunk Bdg #1-Shields AK Housing $66,160.07  $                       -   2

Yukon-Charley Rivers NPres 00002202 COCR-STR--022-02 Bunk Bdg #2-David AK Housing $73,511.19  $            19,192.91 2

Yukon-Charley Rivers NPres 00002203 COCR-STR--022-03 Bunk Bdg #3-Malcolm AK Housing $66,160.07  $            17,086.86 2

Yukon-Charley Rivers NPres COCR-STR--022-04 Bunk Bdg #4-Berail AK Buildings $66,160.07  $            17,086.86 2

Yukon-Charley Rivers NPres 00002206 COCR-STR--022-06 Bunk Bdg #6-Lyman AK Housing $98,014.92  $            20,217.72 2

Yukon-Charley Rivers NPres 00002211 COCR-STR--022-11 Bunk Bdg #11-Paul AK Housing $73,511.19  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--022-07 Lab Bldg-Juneby AK Buildings $325,449.93  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--022-10 Tool shed/Storage AK Buildings $94,013.39  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--022-12 (H) Office AK Buildings $141,090.60  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--022-13 (H) Assay Office AK Buildings $145,121.76  $                       -   2

Yukon-Charley Rivers NPres COCR-STR-022-019 (H) Mess Hall-Hall AK Housing $872,184.94  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--020 (H) Laundry/Shower AK Housing $84,515.57  $                       -   2

Yukon-Charley Rivers NPres COCR-STR-022-024(H) Paint Shed Bldg 24 AK Buildings $13,258.30  $                       -   2

Yukon-Charley Rivers NPres COCR-STR--026 (H) Machine Shop AK Buildings $1,048,579.17  $                       -   2

Yukon-Charley Rivers NPres COAL CREEK AIRSTRIP (CoCA) AK All Others $1,324,207.02  $                       -   2

Yukon-Charley Rivers NPres CoCAU AVGAS System AK All Others $94,028.55  $                       -   2

Yukon-Charley Rivers NPres CoCAU JET B System AK All Others $66,092.33  $                       -   2

Yukon-Charley Rivers NPres CoCAU JET A System AK All Others $45,615.51  $                       -   2

Yukon-Charley Rivers NPres 
CoCU Septic System AK 

Waste Water

Systems
$111,451.14  $                       -   2

Yukon-Charley Rivers NPres CoCU Water System AK Water Systems $305,393.18  $                       -   2

Yukon-Charley Rivers NPres EAPU Unleaded Gasoline  System AK All Others $45,615.51  $                       -   2

Yukon-Charley Rivers NPres EAPU Jet A-Avi. Fuel System AK All Others $45,615.51  $                       -   2

Yukon-Charley Rivers NPres EAPU AVGAS System AK All Others $45,615.51  $                       -   2

Yukon-Charley Rivers NPres EHQU Water System AK Water Systems $151,616.39  $                       -   2

Yukon-Charley Rivers NPres CoCU Diesel Fuel System AK All Others $22,807.75  $                       -   2

Yukon-Charley Rivers NPres GD Gold Dredge AK Buildings $6,484,726.16  $                       -   2

Yukon-Charley Rivers NPres YURI-STR-040B (H) Slaven Roadhouse Garage AK Buildings $104,670.78  $            15,995.42 2

Yukon-Charley Rivers NPres SACR-STR-001A (H) Sam Creek Cabin AK Buildings $59,999.56  $                       -   2

Yukon-Charley Rivers NPres SACR-STR-001B (H) Sam Creek Cache AK Buildings $34,090.66  $            37,672.50 2

Yukon-Charley Rivers NPres YURI-STR-013A (H) Nation Bluff Cabin AK Buildings $76,703.98  $                       -   2

Yukon-Charley Rivers NPres YURI-STR-013B (H) Nation Bluff Cache AK Buildings $21,818.02  $                       -   2

Yukon-Charley Rivers NPres YURI-STR-023A (H) Glenn Creek Cabin AK Buildings $66,817.69  $              9,383.65 2

Yukon-Charley Rivers NPres YURI-STR-023C (H) Glenn Creek Outhouse AK Buildings $9,935.24  $                       -   2

Yukon-Charley Rivers NPres YURI-STR-040E (H) Slaven Roadhouse Smokehouse AK Buildings $2,169.54  $                       -   2

Yukon-Charley Rivers NPres COCR Heating Oil System-Laun/Shower house AK All Others $12,687.37  $                       -   2

Yukon-Charley Rivers NPres COCR-STR-023B Cheese Creek Camp Blacksmith Shop AK Buildings $58,615.63  $                       -   2

Yukon-Charley Rivers NPres COCR-STR-023A Cheese Ck. Garage/Warehouse AK Buildings $108,476.99  $                       -   2

Yukon-Charley Rivers NPres COCR-STR Incinerator Shed AK Buildings $34,890.26  $                       -   2

Yukon-Charley Rivers NPres COCR-STR Lower Road/Trail AK Trails $972,708.98  $                       -   2

Yukon-Charley Rivers NPres UNLEADED gasoline system AK All Others $10,575.36  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM AL - Visitor Center Parking Comfort Station TX Buildings $619,346.16  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM AL - Trailhead Comfort Station TX Buildings $20,434.02  $              2,679.94 2

Amistad NRA SP/Group Campground Pavilion TX Buildings $71,293.12  $                       -   2

Amistad NRA 277N/Group Campground Pavilion TX Buildings $71,293.12  $                  95.12 2

Amistad NRA DE/Concession Maintenance Floating Storage Bldg TX Buildings $34,138.79  $                       -   2

Amistad NRA 277S/Vault Toilet TX Buildings $30,032.98  $                220.50 2

Amistad NRA SP/Vault Toilet #5 TX Buildings $30,032.98  $                       -   2

Amistad NRA SP/Campground TX Campgrounds $629,880.30  $                       -   2

Amistad NRA Headquarters TX Buildings $1,879,589.05  $                       -   2

Amistad NRA Pecos/Comfort Station Bld. 01 TX Buildings $557,512.55  $          192,209.00 2

Amistad NRA RC/Comfort Station TX Buildings $187,052.14  $          154,000.00 2

Amistad NRA Pecos/Potable Water System TX Water Systems $1,087,450.68  $                       -   2

Amistad NRA Visitor Center Exhibits TX All Others $1,529,382.57  $                       -   2

Amistad NRA
De/Overflow Parking, RT 921 TX Unpaved Roads $244,913.46  $                       -   2

Amistad NRA DE/Dam Road, RT 003 TX Paved Roads $1,183,775.04  $            90,468.54 2

Amistad NRA RC/Parking Lot, RT 915 TX Paved Roads $707,642.44  $          104,905.89 2

Amistad NRA 277N/Campground TX Campgrounds $107,979.48  $                       -   2

Amistad NRA DE/Fish Weigh-In and Release Station TX Buildings $148,866.15  $          267,376.00 2

Amistad NRA DE/Marina Comfort Station TX Buildings $174,910.76  $          322,814.84 2

Amistad NRA DE/Well House Building TX Buildings $46,187.56  $                       -   2

Amistad NRA DE/Pump House Building TX Buildings $86,700.19  $                       -   2

Amistad NRA BB/Entrance Road RT 102 TX Paved Roads $1,023,549.49  $          225,667.44 2

Amistad NRA BB/Parking Lot, RT 911 TX Paved Roads $325,374.45  $          120,573.20 2

Amistad NRA 277S/Entrance Road, RT 202 TX Paved Roads $721,289.60  $            77,539.63 2

Amistad NRA 277N/Entrance Road, RT 203 TX Paved Roads $1,118,016.87  $            70,990.65 2

Amistad NRA
SP/Flat Road, RT 101 TX Unpaved Roads $97,100.75  $                       -   2

Amistad NRA Spur 406/Vault Toilet #1 TX Buildings $21,139.41  $              1,316.00 2

Amistad NRA Spur 406/ Vault Toilet #2 TX Buildings $21,139.41  $              1,316.00 2

Amistad NRA SP/ Vault Toilet #1 TX Buildings $30,032.98  $                       -   2

Amistad NRA SP/ Vault Toilet #2 TX Buildings $30,032.98  $                       -   2

Amistad NRA SP/ Vault Toilet #3 TX Buildings $30,032.98  $                       -   2

Amistad NRA SP/ Vault Toilet #4 TX Buildings $30,032.98  $                       -   2

Amistad NRA 277N/ Vault Toilet #1 TX Buildings $21,139.41  $              2,615.58 2

Amistad NRA 277N/ Vault Toilet #2 TX Buildings $21,139.41  $              2,500.00 2

Amistad NRA 277N/ Vault Toilet #3, Double Unit TX Buildings $42,278.81  $              2,600.00 2

Amistad NRA 277N/ Vault Toilet #4 TX Buildings $21,139.41  $              2,520.00 2

Amistad NRA BB/ Vault Toilet #2 TX Buildings $21,139.41  $              1,446.03 2

Amistad NRA BB/ Vault Toilet #3 TX Buildings $21,139.41  $                301.00 2

Amistad NRA GL/ Vault Toilet #3 TX Buildings $21,139.41  $                       -   2

Amistad NRA GL/ Vault Toilet #4 TX Buildings $21,139.41  $                       -   2

Amistad NRA Pecos/Road, RT 200 TX Paved Roads $461,672.27  $          306,397.85 2

Amistad NRA GL/Road, RT 208 TX Paved Roads $1,467,881.05  $          561,224.97 2

Amistad NRA GL/Campground Road, RT 214 TX Paved Roads $224,917.26  $          292,878.13 2

Amistad NRA GL/Parking Area, RT 905 TX Paved Roads $1,326,707.88  $            67,278.29 2

Amistad NRA DE/Dump Station Parking, RT 906 TX Paved Roads $95,312.81  $            28,789.84 2

Amistad NRA RC/Marina Parking, RT 914 TX Paved Roads $780,695.32  $          115,780.60 2

Amistad NRA Pecos/Boat Ramp Parking A, RT 903A TX Paved Roads $141,267.03  $            20,965.41 2

Amistad NRA Pecos/Pecos Boat Ramp Parking B, RT 903B TX Paved Roads $994,947.72  $            61,254.13 2

Amistad NRA RC/Marina Comfort Station TX Buildings $181,586.33  $          158,550.00 2

Amistad NRA DE/ View Point Picnic Area TX All Others $364,730.69  $                       -   2

Amistad NRA DE/ View Point Vault Toilet # 5 TX Buildings $21,139.41  $                       -   2

Amistad NRA DE/ View Point Vault Toilet #4 TX Buildings $21,139.41  $                       -   2

Amistad NRA DE/ View Point Vault Toilet #3 TX Buildings $21,139.41  $                       -   2

Amistad NRA DE/ View Point Vault Toilet #2 TX Buildings $21,139.41  $                       -   2

Amistad NRA DE/ View Point Vault Toilet #1 TX Buildings $21,139.41  $                       -   2

Amistad NRA Pecos/Historical  Scenic Overlook  Pavilion TX All Others $183,965.04  $                       -   2

Amistad NRA RC/ Low Water Level Campground TX Campgrounds $63,100.54  $                       -   2

Amistad NRA BB/Picnic Area 2 TX Campgrounds $202,628.16  $              6,047.89 2

Amistad NRA GL/ Campground TX Campgrounds $71,986.32  $                       -   2
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Arches NP Administration Road RT 0404 UT Paved Roads $129,747.44  $            31,283.74 2

Arches NP Devils Garden Parking B RT 901B UT Paved Roads $31,584.36  $            18,948.02 2

Arches NP Devils Garden Parking C RT 901C UT Paved Roads $93,104.59  $            52,631.68 2

Arches NP Devils Garden Parking D RT 901D UT Paved Roads $20,315.84  $            13,157.38 2

Arches NP Fiery Furnace Parking RT 902B UT Paved Roads $92,053.93  $            49,391.69 2

Arches NP Wolfe Ranch Parking South RT 904B UT Paved Roads $113,273.38  $            67,369.51 2

Arches NP Windows Parking  B RT 908B UT Paved Roads $119,381.04  $            77,541.95 2

Arches NP Double Arch Parking A RT 925A UT Paved Roads $48,827.67  $            28,684.34 2

Arches NP Double Arch Parking B RT 925B UT Paved Roads $36,645.90  $            21,579.93 2

Arches NP AB  Wolfe Ranch Vault Toilet #1 UT Buildings $36,269.61  $              3,554.20 2

Arches NP AB 11 Old Library UT Buildings $524,263.28  $              4,700.00 2

Arches NP AB50 SAR Cache UT Buildings $661,729.67  $            30,908.45 2

Arches NP AB61 Maint. Flammable Storage Building UT Buildings $43,839.83  $                       -   2

Arches NP AB5Q Quarters #5 UT Housing $222,051.22  $              6,904.26 2

Arches NP AB6Q Quarters #6 UT Housing $222,051.22  $              1,039.34 2

Arches NP AB3Q Quarters #3 UT Housing $215,398.80  $                       -   2

Arches NP
AS03 Housing/Maintenance Septic System UT

Waste Water

Systems
$143,652.17  $                       -   2

Arches NP
AS04 Seasonal Housing Septic System UT

Waste Water

Systems
$90,662.24  $                       -   2

Arches NP AB30 Campground Comfort Station #1 UT Buildings $177,968.18  $              6,760.00 2

Arches NP AB31 Campground Comfort Station #2 UT Buildings $177,968.18  $            75,867.70 2

Arches NP AB32 Campground Comfort Station #3 UT Buildings $186,731.07  $              6,760.00 2

Arches NP AB52 Devils Garden Host Cabin UT Housing $95,416.94  $                       -   2

Arches NP AU11 Devils Garden Generator Power System UT All Others $339,570.91  $            94,451.72 2

Arches NP AB Devils Garden Flammable Storage Building UT Buildings $37,294.16  $                       -   2

Arches NP AT18 Landscape Trail UT Trails $764,109.46  $          115,644.52 2

Arches NP AA1 Devils Garden Amphitheater UT All Others $335,542.72  $            11,476.92 2

Arches NP AB55V Delicate Arch Viewpoint Vault Toilet UT Buildings $37,236.80  $              3,449.20 2

Arches NP AT7 Delicate Arch Trail UT Trails $713,098.80  $          315,212.51 2

Arches NP AB39v Windows Vault Toilet #1 UT Buildings $27,150.48  $            29,481.26 2

Arches NP AB41V Windows Vault Toilet #2 UT Buildings $27,150.48  $            29,481.26 2

Arches NP AT6 Turret Arch Loop Trail UT Trails $108,451.06  $                       -   2

Arches NP AT3 Balanced Rock Trail UT Trails $36,837.80  $            22,754.42 2

Arches NP AT4 Windows Loop Trail UT Trails $936,263.55  $          208,329.19 2

Arches NP AT8 Double Arch Trail UT Trails $148,601.03  $            92,552.20 2

Arches NP AP3 Balanced Rock Picnic Area UT All Others $27,884.48  $              4,790.00 2

Arches NP Main Park Road RT 10 UT Paved Roads $29,252,659.61  $     10,544,977.43 2

Arches NP Windows Road, RT 11 UT Paved Roads $4,367,972.06  $       1,377,585.67 2

Arches NP Delicate Arch Road, RT 100 UT Paved Roads $3,756,114.65  $       4,471,033.42 2

Arches NP
Salt Valley Road  RT 101 UT Unpaved Roads $3,476,154.36  $       1,110,483.55 2

Arches NP La Sal Mountain View Road, RT 200 UT Paved Roads $176,928.32  $            74,283.16 2

Arches NP
Cache Valley Road  RT 201 UT Unpaved Roads $91,337.06  $                       -   2

Arches NP Garden of Eden Overlook Road, RT 204 UT Paved Roads $129,747.44  $            55,263.60 2

Arches NP Panorama Overlook Road, RT 205 UT Paved Roads $365,651.87  $          125,330.06 2

Arches NP Salt Valley Overlook Road, RT 206 UT Paved Roads $306,675.76  $          104,667.19 2

Arches NP Fiery Furnace Road, RT 207 UT Paved Roads $377,447.09  $          181,332.51 2

Arches NP Devil s Garden Campground Road, RT 208 UT Paved Roads $943,617.72  $          750,654.18 2

Arches NP Administrative Maintenance  Road, RT 401 UT Paved Roads $448,218.42  $          106,176.08 2

Arches NP Arches Residence Area Road, RT 403 UT Paved Roads $200,542.16  $          179,052.46 2

Arches NP Devils Garden Parking A RT 901A UT Paved Roads $142,293.32  $            61,581.05 2

Arches NP Fiery Furnace Parking  RT 902A UT Paved Roads $101,828.51  $          103,849.36 2

Arches NP Wolfe Ranch Parking North RT 904A UT Paved Roads $188,430.38  $          111,318.50 2

Arches NP Delicate Arch Road Viewpoint Parking, RT 905 UT Paved Roads $439,433.54  $          102,926.31 2

Arches NP Windows Parking A RT 908A UT Paved Roads $52,449.69  $            61,665.31 2

Arches NP Courthouse Towers Parking, RT 910 UT Paved Roads $112,878.67  $            66,842.70 2

Arches NP La Sal Mountain View Parking, RT 911 UT Paved Roads $128,241.32  $            75,000.75 2

Arches NP Park Avenue Parking, RT 912 UT Paved Roads $131,391.24  $            86,055.20 2

Arches NP Visitor Center Parking, RT 913 UT Paved Roads $263,331.98  $          334,480.14 2

Arches NP Balanced Rock Parking, RT 915 UT Paved Roads $121,411.89  $            60,789.74 2

Arches NP Sand Dunes Arch Parking, RT 916 UT Paved Roads $244,486.66  $            44,329.09 2

Arches NP Skyline Arch Trailhead Parking, RT 917 UT Paved Roads $23,543.16  $            13,684.19 2

Arches NP Residential Parking RT 920 UT Paved Roads $25,889.27  $            16,153.82 2

Arches NP AB10Q Quarters #10 UT Housing $195,626.49  $                       -   2

Arches NP AU05 Campground Comfort Station #3 PV Power System UT All Others $73,451.86  $                       -   2

Arches NP AU06 Campground Comfort Station #2 PV Power System UT All Others $77,267.55  $            23,465.00 2

Arches NP AU07 Campground Comfort Station #1 PV Power System UT All Others $60,096.99  $              6,504.00 2

Arches NP AU08 Devils Garden Host Cabin PV Power System UT All Others $54,456.52  $            18,428.00 2

Arches NP AU09 Maintenance Area  PV Power System UT All Others $97,792.11  $              6,504.00 2

Arches NP AML Visitor Center Area Maintained Landscape UT All Others $568,052.05  $          107,514.04 2

Arches NP AB Entrance Station #1 UT Buildings $185,741.21  $            18,655.52 2

Arches NP AB Entrance Station #2 UT Buildings $254,925.15  $            18,650.52 2

Arches NP AB Balanced Rock Vault Toilet UT Buildings $27,150.48  $            26,632.47 2

Arches NP AU10 Devils Garden PV Array Field UT All Others $131,111.17  $                       -   2

Aztec Ruins NM AZRU Entrance Road (Route 0010) NM Paved Roads $178,627.57  $            17,932.56 2

Aztec Ruins NM Maintenance Entrance Road (will be combined into route 0904- NM Paved Roads $97,433.22  $              8,243.10 2

Aztec Ruins NM Government Parking NM Paved Roads $8,981.36  $              2,440.45 2

Aztec Ruins NM Cultural Resources Division Parking NM Paved Roads $122,192.02  $            15,825.19 2

Aztec Ruins NM VC Entrance Trail (sidewalk) NM Trails $77,982.46  $                       -   2

Aztec Ruins NM West Ruins Interpretive Trail NM Trails $199,365.41  $                100.00 2

Aztec Ruins NM Aztec Ruins Trading Post NM Buildings $375,189.29  $          127,256.27 2

Aztec Ruins NM West Ruin Complex NM All Others $14,004,932.05  $       1,954,658.98 2

Aztec Ruins NM Great Kiva NM All Others $979,289.88  $          351,825.92 2

Aztec Ruins NM LA-45E3 Administration-Museum Main Parking Area and Island L NM Paved Roads $591,945.43  $          257,973.47 2

Aztec Ruins NM RV Parking Lot, RT-0901 NM Paved Roads $388,695.93  $            59,948.42 2

Aztec Ruins NM Administrative Parking, RT-0902 NM Paved Roads $11,017.31  $            15,442.00 2

Bandelier NM HB-1 Cottonwood Comfort Station NM Buildings $722,817.41  $            85,777.20 2

Bandelier NM HB-4 Carpenter/Welding Shop NM Buildings $594,020.51  $          115,116.30 2

Bandelier NM HB-5 Oil House NM Buildings $134,496.07  $            39,336.97 2

Bandelier NM HB-6 Storage/Cache NM Buildings $892,872.31  $            88,905.31 2

Bandelier NM Talus House NM All Others $136,407.86  $                       -   2

Bandelier NM Duchess Castle NM All Others $1,959,076.81  $                       -   2

Bandelier NM Facility Operations Center (FOC) NM Buildings $1,312,798.24  $          133,967.90 2

Bandelier NM Frijoles Canyon Historic Walkway NM Trails $664,554.96  $          184,246.72 2

Bandelier NM TA-49 - Interagency Fire Center NM Buildings $3,028,706.57  $                       -   2

Bandelier NM Camera Overlook Interp Media System NM All Others $18,994.72  $              1,800.00 2

Bandelier NM BC Upper Crossing Trail (Ponderosa) Interp Media System NM All Others $14,172.10  $                       -   2

Bandelier NM BC Dome /Boundary Peak Trail Interp Media System NM All Others $12,043.08  $              3,600.00 2

Bandelier NM BC Apache Springs Trail Interp Media System NM All Others $17,122.58  $                       -   2

Bandelier NM FC Frey Trail Interp Media System NM All Others $10,937.12  $              9,515.60 2

Bandelier NM BC Burnt Mesa Trail Interp Media System NM All Others $7,445.91  $              1,800.00 2

Bandelier NM BC Ski Trail Interp Media System NM All Others $28,219.85  $              2,196.00 2

Bandelier NM Ponderosa Campground Interp Media System NM All Others $13,648.64  $              9,000.00 2

Bandelier NM LA 50976 (Communal Cavate) NM All Others $640,012.28  $            52,004.00 2

Bandelier NM Mesa del Pajarito Aggregate MAS NM All Others $1,271,887.04  $            96,611.20 2

Bandelier NM Mesa del Rito Aggregate MAS NM All Others $2,481,045.91  $          114,595.20 2

Bandelier NM Yapashi Mesas Aggregate MAS NM All Others $2,155,912.97  $            77,345.60 2

Bandelier NM San Miguel Mesas Aggregate MAS NM All Others $2,151,294.64  $            98,095.20 2

Bandelier NM Bosque Arriba Aggregate MAS NM All Others $482,797.14  $                       -   2

Bandelier NM LA 168738 Cuevas Arribas NM All Others $372,276.63  $            30,000.00 2

Bandelier NM BC Cerro Grande Route Interp Media System NM All Others $14,172.10  $              1,800.00 2

Bandelier NM BC Alamo Boundary Trail Interp Media System NM All Others $5,087.03  $              1,800.00 2

Bandelier NM Loop B Parking North RT 919 NM Paved Roads $14,605.89  $              2,543.78 2

Bandelier NM Loop B Parking South RT 920 NM Paved Roads $44,223.39  $              7,629.05 2

Bandelier NM Rito de Frijoles Maintained Landscape NM All Others $32,406.29  $                       -   2

Bandelier NM PLANNED-Renewable Energy Interp Media System NM All Others $61,498.16  $                       -   2

Bandelier NM BC - Cerro Grande Trail NM Trails $214,876.29  $                       -   2

Bandelier NM BC - Alamo Boundary Trail NM Trails $85,950.51  $                       -   2

Bandelier NM Ponderosa Campground NM Campgrounds $181,249.11  $                838.60 2

Bandelier NM HB-26 Entrance Station NM Buildings $408,936.43  $            69,202.14 2

Bandelier NM Quarters 52 NM Housing $287,043.13  $            28,252.92 2

Bandelier NM Quarters 53 NM Housing $287,043.13  $            28,481.92 2

Bandelier NM Quarters 54 NM Housing $287,043.13  $            28,367.92 2

Bandelier NM Quarters 55 NM Housing $287,043.13  $            28,531.92 2

Bandelier NM Quarters 56 NM Housing $312,020.84  $            21,803.91 2

Bandelier NM HB-25 Stables NM Buildings $844,937.76  $          310,896.05 2

Bandelier NM
Juniper Wastewater System NM

Waste Water

Systems
$126,444.45  $              1,616.44 2

Bandelier NM Amphitheater NM All Others $561,834.56  $                       -   2

Bandelier NM B-67 Comfort Station Loop C NM Buildings $148,986.49  $                       -   2

Bandelier NM Ponderosa Water System NM Water Systems $167,820.27  $            81,565.47 2

Bandelier NM
Ponderosa Campground Parking RT 911 NM Unpaved Roads $56,975.45  $                       -   2

Bandelier NM
Ponderosa Septic System NM

Waste Water

Systems
$60,914.82  $                       -   2

Bandelier NM B-37   Ponderosa Comfort Station NM Buildings $11,333.53  $                       -   2

Bandelier NM B-38  Ponderosa comfort station NM Buildings $11,333.53  $                       -   2

Bandelier NM B-39  Ponderosa comfort station NM Buildings $11,333.53  $                       -   2

Bandelier NM BC-Upper Crossing Trail (Ponderosa) NM Trails $472,727.83  $            97,351.69 2

Bandelier NM BC - Dome / Boundary Peak Trail NM Trails $415,427.49  $            15,913.27 2

Bandelier NM BC-Apache Springs Trail NM Trails $472,727.83  $          202,485.47 2

Bandelier NM Juniper Campground NM Campgrounds $1,139,495.45  $            23,687.20 2
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Bandelier NM Juniper Campground Water System NM Water Systems $337,284.70  $              9,306.80 2

Bandelier NM B-65 Comfort Station Loop A NM Buildings $148,177.65  $            63,283.04 2

Bandelier NM B-66 Comfort Station Loop B NM Buildings $138,218.93  $            78,668.43 2

Bandelier NM HB-15  Protection Office/meeting room/mail room NM Buildings $1,550,375.74  $          243,352.30 2

Bandelier NM HB-16 Admin Offices NM Buildings $787,096.39  $          210,422.67 2

Bandelier NM HB-18 Superintendent s Office Building NM Buildings $867,053.58  $          236,032.85 2

Bandelier NM HB-23 A-B RM/Interp Office NM Buildings $430,974.97  $          288,034.40 2

Bandelier NM Juniper Campground Loop A, RT 200A NM Paved Roads $451,728.56  $            45,812.97 2

Bandelier NM Juniper Campground Loop B, RT 200B NM Paved Roads $501,920.62  $            40,384.12 2

Bandelier NM Juniper Campground Loop C, RT 200C NM Paved Roads $568,843.37  $            59,193.95 2

Bandelier NM HB-29 Curatorial Office NM Buildings $548,926.01  $          314,226.26 2

Bandelier NM Dump Station, Area RT 908 NM Paved Roads $23,820.22  $              3,538.08 2

Bandelier NM
Apache Spring Parking, RT 909 NM Unpaved Roads $2,553.11  $                       -   2

Bandelier NM
Tsankawi Parking, RT 910 NM Unpaved Roads $2,994.63  $                       -   2

Bandelier NM
Burnt Mesa Parking, RT 912 NM Unpaved Roads $111,933.57  $                       -   2

Bandelier NM HB-19 B Office NM Buildings $333,438.53  $          151,769.17 2

Bandelier NM HB-24  Office/4 Plex NM Buildings $870,456.02  $          322,862.99 2

Bandelier NM Cottonwood Picnic Area NM All Others $572,762.27  $                       -   2

Bandelier NM BC-Rito De Los Frijoles (Mid) NM Trails $888,155.31  $            11,307.59 2

Bandelier NM BC-Burnt Mesa Trail NM Trails $358,127.14  $                       -   2

Bandelier NM FC-Long Trail NM Trails $157,575.94  $            99,449.60 2

Bandelier NM BC-Ski Trails NM Trails $730,579.37  $                872.89 2

Bandelier NM Frijolito Pueblo NM All Others $1,202,028.28  $          167,730.84 2

Bandelier NM
Fire Tower Septic System NM

Waste Water

Systems
$18,836.15  $                       -   2

Bent's Old Fort NHS InterpretiveTrail CO Trails $87,810.85  $                       -   2

Bent's Old Fort NHS Maintenance Shop CO Buildings $894,247.83  $            75,754.48 2

Bent's Old Fort NHS
Maintenance Fenced Parking/Storage Area, RT 903 CO Unpaved Roads $47,821.32  $                       -   2

Bent's Old Fort NHS
Service Road, RT 400 CO Unpaved Roads $277,583.46  $                       -   2

Bent's Old Fort NHS Potable water system CO Water Systems $378,568.97  $                       -   2

Bent's Old Fort NHS Picnic area CO All Others $14,994.48  $                       -   2

Bent's Old Fort NHS
Picnic Area Parking, RT 901 CO Unpaved Roads $49,070.06  $                       -   2

Bent's Old Fort NHS
Bents Old Fort Arch Parking, RT 904 CO Unpaved Roads $8,265.47  $                       -   2

Bent's Old Fort NHS Administrative Building CO Buildings $1,138,189.52  $            31,655.00 2

Bent's Old Fort NHS Maintained Visitor Landscape CO All Others $384,193.66  $          246,162.65 2

Big Bend NP B0256 Fire Management Office, PJ TX Buildings $724,309.60  $                       -   2

Big Bend NP Mesa de Anguila Trail, BC TX Trails $3,978,749.63  $                       -   2

Big Bend NP B0241 Booster Pump House, PJ TX Buildings $127,160.28  $                       -   2

Big Bend NP Fueling System, Concessions, PJ TX All Others $320,575.10  $                       -   2

Big Bend NP Fueling System, Concessions, RGV TX All Others $270,575.61  $                       -   2

Big Bend NP B0255 ScRM, Curatorial Storage & Research Center, PJ TX Buildings $2,280,546.80  $              4,601.81 2

Big Bend NP B0423 Spring 4 Chlorine Bldg, RGV TX Buildings $11,190.10  $                       -   2

Big Bend NP
Septic System, Harte Ranch Airport Lodge TX

Waste Water

Systems
$61,079.59  $                       -   2

Big Bend NP B0425 New Chlorination Bldg, RGV TX Buildings $158,950.35  $                       -   2

Big Bend NP Mueller Storage Building, PJ TX Buildings $456,852.20  $                       -   2

Big Bend NP B0435 Visitor Contact Station, BOC TX Buildings $650,455.21  $                       -   2

Big Bend NP B0434 Boquillas Crossing Pumphouse, RGV TX Buildings $32,044.39  $                       -   2

Big Bend NP Boquillas Crossing Trail, BOC TX Trails $65,408.88  $                       -   2

Big Bend NP Q0203 Residence, PJ TX Housing $431,125.50  $            47,099.88 2

Big Bend NP Q0205 Residence, PJ TX Housing $411,330.65  $            59,434.57 2

Big Bend NP B0310 Headquarters, Building #310, PJ TX Buildings $4,315,739.23  $                       -   2

Big Bend NP B0242 Maintenance Building #242, PJ TX Buildings $3,013,304.23  $                       -   2

Big Bend NP B0246 Emergency Services Building #246, PJ TX Buildings $866,708.42  $            10,787.19 2

Big Bend NP Fueling System, PJ TX All Others $158,492.74  $            17,149.03 2

Big Bend NP Ross Maxwell Scenic Drive  BIBE, RT 015 TX Paved Roads $43,945,044.05  $     13,601,417.09 2

Big Bend NP
Hot Springs, RT 107 TX Unpaved Roads $869,310.58  $                       -   2

Big Bend NP Rio Grande Village Campground, RT 203 TX Paved Roads $2,020,719.98  $          526,026.68 2

Big Bend NP Lower Basin Campground Rd, RT 206 TX Paved Roads $890,247.26  $          348,493.23 2

Big Bend NP Basin Group Campground, RT 234 TX Paved Roads $1,117,600.37  $          323,577.67 2

Big Bend NP
Lower Basin Lagoon Road, RT 416, CB TX Unpaved Roads $309,378.24  $          465,876.62 2

Big Bend NP Basin Residence Road, RT 417, CB TX Paved Roads $367,817.84  $          134,135.76 2

Big Bend NP Chisos Basin Residence Road, RT 418 TX Paved Roads $455,630.21  $          100,940.11 2

Big Bend NP Santa Elena Canyon Bridge, RT 7130-006P TX Paved Roads $2,049,320.44  $          200,103.75 2

Big Bend NP Harte Ranch Airstrip TX All Others $309,515.32  $                       -   2

Big Bend NP Harte Ranch Fuel System - 2000 Gallon TX All Others $70,660.88  $              3,313.90 2

Big Bend NP Campground Area, RGV TX Campgrounds $2,667,269.12  $            89,141.50 2

Big Bend NP B0441 Pumphouse Gambusia, RGV TX Buildings $10,427.14  $              3,646.93 2

Big Bend NP H0133h Persimmon Gap Visitor Center, PGAP TX Buildings $1,275,457.82  $          306,000.00 2

Big Bend NP
Septic System Visitor Center, PGAP TX

Waste Water

Systems
$77,670.25  $                       -   2

Big Bend NP H0602 Latrine, Comfort Station, CAST TX Buildings $257,833.73  $            31,158.31 2

Big Bend NP QH0603 Officer s Quarters, CAST TX Buildings $377,083.98  $                       -   2

Big Bend NP Water System, PGAP TX Water Systems $435,351.90  $                       -   2

Big Bend NP QH0604 Officers Quarters, CONCESSIONS, CAST TX Buildings $340,630.55  $                       -   2

Big Bend NP H0605 Magdelena House, CAST TX Buildings $312,319.22  $          164,576.01 2

Big Bend NP H0606 Garlick House, CAST TX Buildings $310,720.06  $            56,149.82 2

Big Bend NP H0607 Alvino House, CAST TX Buildings $924,838.79  $              7,805.93 2

Big Bend NP Cottonwood Campground, CAST TX Campgrounds $1,365,180.57  $            86,227.65 2

Big Bend NP Marufo Vega Trail, RGV TX Trails $1,578,283.49  $                       -   2

Big Bend NP B0142 Visitor Center, CB TX Buildings $1,009,532.91  $          248,200.03 2

Big Bend NP B0720 Boot Cabin, High Chisos TX Buildings $186,369.12  $            79,000.76 2

Big Bend NP Window Trail, CB TX Trails $1,479,501.99  $          185,707.73 2

Big Bend NP Window View Trail, CB TX Trails $694,891.95  $            23,385.05 2

Big Bend NP Pinnacles Trail, CB TX Trails $1,621,402.93  $          248,209.23 2

Big Bend NP Boot Canyon Trail, CB TX Trails $2,057,057.81  $          217,284.57 2

Big Bend NP Southwest Rim Trail, CB TX Trails $623,225.90  $          179,375.29 2

Big Bend NP Lost Mine Trail, CB TX Trails $1,218,585.70  $                       -   2

Big Bend NP Emory Peak Trail, CB TX Trails $764,834.03  $                       -   2

Big Bend NP B0060 Guest Units 106/109 TX Buildings $317,572.97  $                       -   2

Big Bend NP B0061 Guest Units 110/114 TX Buildings $277,317.25  $                       -   2

Big Bend NP B0062 Motel #1 TX Buildings $916,304.86  $          113,090.48 2

Big Bend NP B0063 Motel #2 TX Buildings $916,304.86  $          113,090.48 2

Big Bend NP B0065 Motel Unit B TX Buildings $1,107,528.46  $            69,618.08 2

Big Bend NP B0066 Motel Unit C TX Buildings $1,107,528.46  $            69,618.08 2

Big Bend NP B0067 Motel Unit D TX Buildings $1,107,528.46  $            57,184.17 2

Big Bend NP B0311 Concessions Service Station, PJ TX Buildings $416,785.74  $                       -   2

Big Bend NP MH036 Concession Mobile Home, PJ TX Buildings $152,366.98  $                       -   2

Big Bend NP
Septic System Housing Area, PGAP TX

Waste Water

Systems
$69,800.07  $            76,015.85 2

Big Bend NP
Cavalry Road, RT 209, CAST TX Unpaved Roads $246,099.07  $                       -   2

Big Bend NP Concessions RV Campground, RGV TX Campgrounds $313,556.41  $                       -   2

Big Bend NP B0611 Maverick Entrance Booth Fee Station (Kiosk) TX Buildings $300,149.96  $                       -   2

Big Bend NP B0460 Concessions Camper Store/Laundry/Shower, RGV TX Buildings $896,471.52  $                       -   2

Bighorn Canyon NRA RPP Horseshoe Bend Dump Station Parking MT Paved Roads $9,848.11  $                       -   2

Bighorn Canyon NRA ROAD-P Avenue B, RTE 212 MT Paved Roads $783,880.19  $          684,156.50 2

Bighorn Canyon NRA ROAD-P Barry's Landing Road Rte 219 MT Paved Roads $3,567,108.79  $       1,492,949.62 2

Bighorn Canyon NRA ROAD-P Highway 313 - Rte 10 MT Paved Roads $9,624,364.80  $       1,685,693.13 2

Bighorn Canyon NRA ROAD-P  Bad Pass Rte 13 MT Paved Roads $60,580,594.17  $     11,183,584.03 2

Bighorn Canyon NRA GRNDS Cal Taggert Visitor Center WY All Others $1,857,065.76  $          324,557.54 2

Bighorn Canyon NRA
UTIL Lovell Area Wastewater System WY

Waste Water

Systems
$93,218.84  $                       -   2

Bighorn Canyon NRA RPP Rte 919 Lovell Visitor Center Access and Parking WY Paved Roads $667,425.70  $          393,525.63 2

Bighorn Canyon NRA ROAD-P Horseshoe Bend Rte 203 WY Paved Roads $6,092,886.93  $       1,009,354.16 2

Bighorn Canyon NRA SITE Horseshoe Bend Campground WY Campgrounds $1,541,529.28  $          137,061.87 2

Bighorn Canyon NRA GRNDS Horseshoe Bend WY Campgrounds $1,441,907.32  $                       -   2

Bighorn Canyon NRA UTIL Horseshoe Bend Water System WY Water Systems $4,322,264.07  $            39,564.54 2

Bighorn Canyon NRA BLDG Horseshoe Bend Loop A Comfort Station WY Buildings $168,373.76  $            64,247.97 2

Bighorn Canyon NRA BLDG Horseshoe Bend Chlorinator WY Buildings $50,328.17  $                309.60 2

Bighorn Canyon NRA SITE Horseshoe Bend Picnic WY All Others $7,431.48  $                       -   2

Bighorn Canyon NRA BLDG Horseshoe Bend Comfort Station WY Buildings $172,363.66  $            78,555.11 2

Bighorn Canyon NRA
UTIL Horseshoe Bend Wastewater System WY

Waste Water

Systems
$2,303,141.02  $          420,033.43 2

Bighorn Canyon NRA BLDG Horseshoe Bend Loop B Comfort Station WY Buildings $168,373.76  $            72,964.22 2

Bighorn Canyon NRA BLDG Barrys Landing  Vault Toilet MT Buildings $56,779.25  $                       -   2

Bighorn Canyon NRA BRDG Crooked Creek Bridge 1320-002P WY Paved Roads $1,491,501.38  $            10,678.50 2

Bighorn Canyon NRA ROAD-U Rte 218 Lockhart Lane Bad Pass MT Paved Roads $5,962,311.75  $          264,621.37 2

Bighorn Canyon NRA GRNDS Lockhart Cultural Landscape MT All Others $413,752.48  $                       -   2

Bighorn Canyon NRA BLDG Devil Canyon Floating Comfort Station MT Buildings $507,745.64  $          284,167.81 2

Bighorn Canyon NRA BLDG Barrys Landing Floating Comfort Station MT Buildings $359,871.26  $                       -   2

Bighorn Canyon NRA BLDG Medicine Creek Floating Comfort Station MT Buildings $143,948.51  $                       -   2

Bighorn Canyon NRA
ROAD-U 3 Mile River Access Road Rte 217 MT Unpaved Roads $211,732.61  $                       -   2

Bighorn Canyon NRA BLDG 3 Mile River Vault Toilet MT Buildings $44,803.95  $                       -   2
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Bighorn Canyon NRA ROAD-P Afterbay  Rte 12 MT Paved Roads $3,432,137.10  $       1,872,780.28 2

Bighorn Canyon NRA
ROAD-U Bighorn River Launch North Rte 215 MT Unpaved Roads $214,970.69  $              7,395.49 2

Bighorn Canyon NRA
RPP Rte 908P Bighorn River Launch North Parking MT Unpaved Roads $882,873.40  $                       -   2

Bighorn Canyon NRA ROAD-P Rte 200 Afterbay Campground & Headgate Access MT Paved Roads $408,715.39  $            59,886.70 2

Bighorn Canyon NRA
ROAD-U ABR Afterbay Lagoon Rte MT Unpaved Roads $254,421.62  $                717.41 2

Bighorn Canyon NRA BRDG Afterbay Dam Bridge Rte 12 1320-003P MT Paved Roads $4,638,205.51  $            51,867.00 2

Bighorn Canyon NRA BLDG ABB Bighorn River South Vault Toilet ND 5004 MT Buildings $14,883.88  $              2,011.97 2

Bighorn Canyon NRA BLDG ABB Afterbay Picnic Area Vault Toilet ND 5002 MT Buildings $14,883.88  $              2,011.97 2

Bighorn Canyon NRA BLDG Afterbay Campground Clivus Composting Toilet ND61 MT Buildings $54,720.17  $              3,776.74 2

Bighorn Canyon NRA BLDG MK Hill Comfort Station ND 31 MT Buildings $98,949.51  $            19,097.12 2

Bighorn Canyon NRA BLDG Admin/Community Bldg ND11 MT Buildings $2,778,404.16  $            72,087.42 2

Bighorn Canyon NRA BLDG Maint Equip/Welding/Supply/Office Bldg ND10 MT Buildings $2,219,655.44  $                       -   2

Bighorn Canyon NRA UTIL Ft Smith Fuel USTs MT All Others $218,139.95  $                       -   2

Bighorn Canyon NRA UTIL Ft Smith Propane System MT All Others $203,659.82  $                       -   2

Bighorn Canyon NRA ROAD-P  Powerplant Road Rte 211 MT Paved Roads $2,051,087.55  $          580,459.59 2

Bighorn Canyon NRA ROAD-P WAPA Upper Switchback Rte 210 MT Paved Roads $3,667,534.15  $          432,452.84 2

Bighorn Canyon NRA ROAD-P Ok-A-Beh Road  Rte 011 MT Paved Roads $33,630,444.56  $       6,052,916.01 2

Bighorn Canyon NRA RPP Rte 903 Upper Ok-A-Beh Parking MT Paved Roads $4,029,052.99  $          245,161.96 2

Bighorn Canyon NRA RPP Rte 904 Lower Ok-A-Beh parking MT Paved Roads $1,778,053.90  $          108,790.55 2

Bighorn Canyon NRA BRDG Ok-A-Beh Pedestrian Bridge 1320-001T MT Paved Roads $951,514.22  $            40,941.72 2

Bighorn Canyon NRA SITE Black Canyon Boat in Campground MT Campgrounds $421,786.51  $                       -   2

Bighorn Canyon NRA BLDG Box Canyon Floating Comfort Station MT Buildings $113,175.69  $                       -   2

Bighorn Canyon NRA BLDG Black Canyon Floating Comfort Station MT Buildings $71,178.23  $              5,944.81 2

Bighorn Canyon NRA BLDG Dryhead Floating Comfort Station MT Buildings $178,894.96  $                       -   2

Bighorn Canyon NRA UTIL Fuel  USTs Ok-A-Beh MT All Others $151,686.48  $                       -   2

Bighorn Canyon NRA
UTIL Ok-A-Beh Wastewater System MT

Waste Water

Systems
$1,355,355.86  $            47,880.00 2

Bighorn Canyon NRA UTIL Ok-A-Beh Water System MT Water Systems $1,238,544.98  $          332,551.86 2

Bighorn Canyon NRA BLDG Ok-A-Beh Comfort Station MT Buildings $372,672.08  $          156,368.77 2

Bighorn Canyon NRA ROAD-P Horseshoe Bend Campground Rte207 WY Paved Roads $6,342,303.36  $       1,366,920.74 2

Bighorn Canyon NRA RPP Rte 920 Horseshoe Bend Lower Parking WY Paved Roads $915,602.99  $          510,046.02 2

Bighorn Canyon NRA RPP Rte 927 Horseshoe Bend Marina Parking WY Paved Roads $631,670.45  $                       -   2

Bighorn Canyon NRA MARINA Barry s Landing Marina MT All Others $5,179,727.17  $            91,981.96 2

Bighorn Canyon NRA RPU Rte 922 Barry's Landing Parking MT Paved Roads $940,379.05  $                       -   2

Big Thicket NPres #33 Ranch House TX Housing $195,796.58  $                       -   2

Big Thicket NPres Trail - North Turkey TX Trails $2,042,748.42  $          330,488.91 2

Big Thicket NPres Trail - South Turkey TX Trails $952,999.82  $          234,481.05 2

Big Thicket NPres Trail - South Turkey Extension TX Trails $1,766,135.54  $          120,115.79 2

Big Thicket NPres #34 Lilly House TX Housing $206,321.30  $            70,485.91 2

Big Thicket NPres Trail - Woodlands TX Trails $724,398.76  $          190,351.46 2

Big Thicket NPres Water System at Ranch House TX Water Systems $160,730.80  $                       -   2

Big Thicket NPres
Waste Water System at Ranch House TX

Waste Water

Systems
$31,820.73  $                       -   2

Big Thicket NPres Water System at Lilly House TX Water Systems $141,905.29  $                       -   2

Big Thicket NPres #24 Headquarters Building TX Buildings $4,080,238.14  $          181,898.89 2

Big Thicket NPres
Road - Headquarters Complex RT-0451 TX Unpaved Roads $68,151.14  $                       -   2

Big Thicket NPres Parking Lot at Visitor Center (Concrete) RT-0900 TX Paved Roads $191,491.87  $            60,749.28 2

Big Thicket NPres
Waste Water System at Field Research Station TX

Waste Water

Systems
$102,602.75  $                       -   2

Big Thicket NPres Water System at Field Research Station TX Water Systems $22,552.16  $                       -   2

Big Thicket NPres
Waste Water System at Lilly House TX

Waste Water

Systems
$25,849.95  $                       -   2

Black Canyon of the Gunnison NP Black Canyon of the Gunnison IT System - North Rim NR CO All Others $10,334.58  $                       -   2

Black Canyon of the Gunnison NP Tomichi Point Parking Area - Rte 0911 SR CO Paved Roads $232,075.84  $            18,869.31 2

Black Canyon of the Gunnison NP Pulpit Rock Parking Area - Rte 0910 SR CO Paved Roads $63,822.05  $              6,603.28 2

Black Canyon of the Gunnison NP Pulpit Rock Trail SR CO Trails $114,045.48  $            37,968.74 2

Black Canyon of the Gunnison NP Cross Fissures Overlook Parking Area - Rte 0909 SR CO Paved Roads $76,924.86  $              5,869.83 2

Black Canyon of the Gunnison NP Cross Fissures Trail SR CO Trails $66,901.57  $              8,259.87 2

Black Canyon of the Gunnison NP Rock Point Parking Area - Rte 0908 SR CO Paved Roads $92,875.07  $              5,554.87 2

Black Canyon of the Gunnison NP Rock Point Trail SR CO Trails $90,227.96  $            38,112.61 2

Black Canyon of the Gunnison NP Devils Lookout Trail SR CO Trails $63,822.21  $                       -   2

Black Canyon of the Gunnison NP Devils Lookout Parking Area - Rte 0907 SR CO Paved Roads $52,907.78  $            12,570.19 2

Black Canyon of the Gunnison NP Chasm View Parking Area - Rte 0906 SR CO Paved Roads $139,931.50  $            26,971.88 2

Black Canyon of the Gunnison NP Chasm View Trail SR CO Trails $88,385.89  $            10,382.37 2

Black Canyon of the Gunnison NP Painted Wall Parking Area - Rte 0905 SR CO Paved Roads $47,253.11  $            10,473.37 2

Black Canyon of the Gunnison NP Cedar Point Parking Area - Rte 0904 SR CO Paved Roads $47,829.62  $              5,345.62 2

Black Canyon of the Gunnison NP Dragon Point Parking Area - Rte 0903 SR CO Paved Roads $43,903.17  $              3,984.40 2

Black Canyon of the Gunnison NP Sunset Point (View) Parking Area - Rte 0902 SR CO Paved Roads $108,172.66  $            13,836.49 2

Black Canyon of the Gunnison NP High Point Parking Area - Rte 0901 SR CO Paved Roads $218,420.30  $            29,560.56 2

Black Canyon of the Gunnison NP Maintenance Shop SR17 CO Buildings $1,678,150.95  $          103,024.96 2

Black Canyon of the Gunnison NP Painted Wall Trail SR CO Trails $65,259.98  $                       -   2

Black Canyon of the Gunnison NP Cedar Point Trail SR CO Trails $64,449.72  $            13,579.80 2

Black Canyon of the Gunnison NP Dragon Point Trail SR CO Trails $58,216.99  $                       -   2

Black Canyon of the Gunnison NP Sunset Point Trail SR CO Trails $74,013.09  $                       -   2

Black Canyon of the Gunnison NP Warner Point Trail SR CO Trails $628,653.84  $            20,031.61 2

Black Canyon of the Gunnison NP S. Rim Amphitheater SR CO All Others $508,869.70  $          263,887.46 2

Black Canyon of the Gunnison NP S Rim VC Area Oak Flat Trail SR CO Trails $706,456.47  $            65,604.36 2

Black Canyon of the Gunnison NP S Rim VC Area Rim Rock Trail SR CO Trails $436,580.39  $            19,918.96 2

Black Canyon of the Gunnison NP North Rim Narrows Trail NR CO Trails $54,444.78  $            10,083.78 2

Black Canyon of the Gunnison NP N. Rim Balanced Rock Trail NR CO Trails $34,965.85  $              5,849.48 2

Black Canyon of the Gunnison NP N. Rim Big Island Overlook Trail NR CO Trails $34,028.75  $              3,191.38 2

Black Canyon of the Gunnison NP N. Rim Island Peaks Trail NR CO Trails $140,752.65  $            32,587.26 2

Black Canyon of the Gunnison NP North Rim Kneeling Camel Trail NR CO Trails $30,412.80  $                       -   2

Black Canyon of the Gunnison NP N. Rim Campground Chasm Trail NR CO Trails $62,819.92  $            70,399.60 2

Black Canyon of the Gunnison NP NR Photovoltaic Generator Storage Building CO Buildings $120,809.65  $              5,213.56 2

Black Canyon of the Gunnison NP South Rim Residence Road - Rte 400 SR CO Paved Roads $218,761.63  $            55,298.50 2

Black Canyon of the Gunnison NP SR South Rim Residence Rd Parking - Rte 0912 CO Paved Roads $73,560.17  $            10,796.95 2

Black Canyon of the Gunnison NP SR South Rim Campground Rd Parking - Rte 0914 CO Paved Roads $71,516.47  $            10,796.95 2

Black Canyon of the Gunnison NP
SR South Rim Pulpit Rock Parking - Rte 0915 CO Unpaved Roads $154,146.71  $                       -   2

Black Canyon of the Gunnison NP
NR North Rim Main Rd Rte 0011 CO Unpaved Roads $1,571,078.80  $            46,433.39 2

Black Canyon of the Gunnison NP
NR North Rim - Rim Drive Rte 0012 CO Unpaved Roads $1,037,117.41  $            29,452.67 2

Black Canyon of the Gunnison NP
NR The Narrows Pullout Rte 0918 CO Unpaved Roads $15,814.23  $                       -   2

Black Canyon of the Gunnison NP
NR Balanced Rock Pullout Rte 0919 CO Unpaved Roads $38,511.51  $                       -   2

Black Canyon of the Gunnison NP
NR Big Island Pullout Rte 0920 CO Unpaved Roads $74,006.02  $                       -   2

Black Canyon of the Gunnison NP
NR Island Peaks Pullout Rte 0921 CO Unpaved Roads $22,484.69  $                       -   2

Black Canyon of the Gunnison NP
NR Kneeling Camel Pullout Rte 0922 CO Unpaved Roads $140,949.00  $                       -   2

Black Canyon of the Gunnison NP
NR End of Road Parking Rte 0923 CO Unpaved Roads $73,249.82  $                       -   2

Black Canyon of the Gunnison NP
Upper Residence Parking Rte 0959 EP CO Unpaved Roads $141,427.17  $                       -   2

Bryce Canyon NP Recycle Building UT Buildings $604,946.64  $                       -   2

Bryce Canyon NP BRCA Computer System UT All Others $228,847.39  $            16,000.00 2

Bryce Canyon NP BRCA Radio System UT All Others $2,055,545.37  $                       -   2

Bryce Canyon NP Yovimpa Water System 10020 UT Water Systems $997,270.98  $          225,508.82 2

Bryce Canyon NP Fairyland Access Trail FCT-221 UT Trails $297,893.75  $            65,685.67 2

Bryce Canyon NP VC Admin Parking RT 0901 UT Paved Roads $414,967.21  $          183,319.30 2

Bryce Canyon NP VC  Propane Fuel System UT All Others $142,147.07  $                       -   2

Bryce Canyon NP B-51 Entrance Station West UT Buildings $33,862.36  $              4,993.70 2

Bryce Canyon NP B-52 Entrance Station Center UT Buildings $33,862.36  $              5,076.78 2

Bryce Canyon NP B-53 Entrance Station East UT Buildings $33,862.36  $              5,078.05 2

Bryce Canyon NP HS-05 Residence UT Housing $171,570.44  $            37,834.71 2

Bryce Canyon NP HS-07 Residence UT Housing $171,570.44  $            37,834.71 2

Bryce Canyon NP HS-08 Residence UT Housing $166,073.71  $            38,834.71 2

Bryce Canyon NP HS-09 Residence UT Housing $171,570.44  $            37,834.71 2

Bryce Canyon NP HS-10 Residence UT Housing $230,655.69  $            69,339.33 2

Bryce Canyon NP HS-117 Service Station UT Buildings $257,868.44  $            70,453.06 2

Bryce Canyon NP B-67/B-68 Propane System UT All Others $29,677.56  $                       -   2

Bryce Canyon NP B-66 Propane System UT All Others $29,677.56  $                       -   2

Bryce Canyon NP B-57 Water Treatment  Bldg UT Buildings $54,479.25  $            30,998.08 2

Bryce Canyon NP Fairyland Loop Trail FCT-220 UT Trails $1,175,819.06  $          337,798.87 2

Bryce Canyon NP Navajo/Peekaboo Connecting FCT-226 UT Trails $58,504.11  $                       -   2

Bryce Canyon NP Under The  Rim Horse Trail FCT-227 UT Trails $1,371,431.54  $                       -   2

Bryce Canyon NP HS-105 Recreation Hall UT Buildings $254,511.42  $            11,565.58 2

Bryce Canyon NP Swamp Canyon Connecting Trail BCT-269 UT Trails $208,360.64  $                       -   2

Bryce Canyon NP Mossy Cave Trail BCT-271 UT Trails $75,586.33  $              4,850.00 2

Bryce Canyon NP Mossy Cave Trail Bridge (lower) UT All Others $78,973.79  $                       -   2

Bryce Canyon NP HS-150 Standard Cabin (Quarters) UT Housing $156,864.40  $                720.00 2

Bryce Canyon NP HS-151 Standard Cabin (Quarters) UT Housing $75,470.84  $                720.00 2

Bryce Canyon NP HS-152 Standard Cabin (Quarters) UT Housing $156,864.40  $                720.00 2

Bryce Canyon NP HS-153 Standard Cabin (Quarters) UT Housing $75,470.84  $                720.00 2

Bryce Canyon NP HS-154 Standard Cabin (Quarters) UT Housing $75,470.84  $                720.00 2

Bryce Canyon NP B-101 Sunrise Motel Unit B UT Buildings $3,807,669.37  $            55,823.85 2
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Bryce Canyon NP B-102 Sunset Motel Unit A UT Buildings $3,807,669.37  $            54,660.71 2

Bryce Canyon NP Lodge Access Road RT 0207 UT Paved Roads $1,704,636.06  $              1,702.71 2

Bryce Canyon NP Western Cabin Parking Area West RT 0912 UT Paved Roads $61,677.07  $            43,410.09 2

Bryce Canyon NP Western Cabin Parking Area North RT 0913 UT Paved Roads $39,165.86  $          315,358.09 2

Bryce Canyon NP Lodge Service Parking RT 0914 UT Paved Roads $105,575.25  $              8,401.20 2

Bryce Canyon NP Lodge Area Propane Fuel System UT All Others $59,355.12  $                       -   2

Bryce Canyon NP HS-31 High Plateau's Institute UT Buildings $310,702.25  $                       -   2

Bryce Canyon NP HS-118 General Store UT Buildings $1,040,518.45  $          161,799.34 2

Bryce Canyon NP General Store Parking RT 0905 UT Paved Roads $383,880.30  $          169,856.95 2

Bryce Canyon NP Sunrise Point Access Trail FCT-229 UT Trails $286,921.56  $          199,966.82 2

Bryce Canyon NP Q-26 Duplex Building UT Housing $265,967.45  $            87,663.26 2

Bryce Canyon NP Q-27 Duplex Building UT Housing $265,967.45  $            92,157.64 2

Bryce Canyon NP B-50 Well House #2 UT Buildings $24,969.65  $            28,463.23 2

Bryce Canyon NP B-55 Well House #1 UT Buildings $24,969.65  $            41,468.99 2

Bryce Canyon NP HS-58 Rainbow Comfort Station UT Buildings $233,935.96  $            47,494.03 2

Bryce Canyon NP Rainbow Point Parking RT 0926 UT Paved Roads $558,701.72  $          235,558.20 2

Bryce Canyon NP B-41 Shop Building UT Buildings $2,449,523.14  $            33,000.00 2

Bryce Canyon NP B-42 Sign/Paint Shop UT Buildings $476,920.41  $                       -   2

Bryce Canyon NP B-40 Plow Building UT Buildings $1,089,584.94  $                       -   2

Bryce Canyon NP Maintenance Complex Propane System UT All Others $400,255.46  $                       -   2

Bryce Canyon NP Gasboy Diesel Station UT All Others $49,219.45  $              2,519.52 2

Bryce Canyon NP Gasboy Gasoline Station UT All Others $49,219.45  $              2,519.52 2

Bryce Canyon NP Ponderosa Point Parking RT 0925 UT Paved Roads $162,258.55  $            70,186.94 2

Bryce Canyon NP Natural Bridge Parking RT 0923 UT Paved Roads $304,515.84  $          129,475.16 2

Bryce Canyon NP Farview Overlook Access Trails BCT-266 UT Trails $387,601.43  $              9,700.00 2

Bryce Canyon NP Inspiration Point Parking Area RT 0921 UT Paved Roads $435,386.80  $          188,124.45 2

Bryce Canyon NP Bryce Point Parking Area RT 0919 UT Paved Roads $347,590.44  $          167,934.88 2

Bryce Canyon NP Swamp Canyon Parking UT Paved Roads $26,145.43  $              9,088.20 2

Bryce Canyon NP Bryce Point Trail FCT-236 UT Trails $1,176,696.45  $          314,472.65 2

Bryce Canyon NP Paria Point Access Road RT 0205 UT Paved Roads $613,668.98  $            36,455.40 2

Bryce Canyon NP Paria Point Parking Area RT 0920 UT Paved Roads $154,780.95  $            73,070.04 2

Bryce Canyon NP Paria Point Trail FCT-237 UT Trails $639,251.75  $              7,290.95 2

Bryce Canyon NP Stone Monument at Park Entrance UT All Others $281,802.45  $                       -   2

Bryce Canyon NP Mossy Cave Trail Bridge (upper) UT All Others $76,651.03  $                       -   2

Bryce Canyon NP General Store Picnic Area UT All Others $69,874.72  $            10,257.47 2

Bryce Canyon NP Natural Bridge Overlook Trails BCT-265 UT Trails $735,372.28  $                       -   2

Bryce Canyon NP PONDEROSA CANYON OVERLOOK TRAILS BCT-261 UT Trails $476,442.82  $                       -   2

Bryce Canyon NP John Bladh Accessible Trail Sunrise Pt. FCT-230 UT Trails $41,132.41  $                       -   2

Bryce Canyon NP Lodge Main Access Trail to Rim FCT-241 UT Trails $15,170.34  $                       -   2

Bryce Canyon NP Lodge Parking Access Trail to Rim FCT-242 UT Trails $13,843.49  $                       -   2

Bryce Canyon NP Lodge Historic District Maintained Landscape UT All Others $2,327,557.68  $          356,163.23 2

Bryce Canyon NP Swamp Canyon Overlook Trails UT Trails $611,979.70  $            14,583.92 2

Bryce Canyon NP BRCA Park Boundary UT All Others $434,820.41  $          494,338.09 2

Canyon de Chelly NM HQ Cottonwood Campground RV Station RT0905 AZ Paved Roads $12,910.19  $              2,238.30 2

Canyon de Chelly NM NR Interpretive Media AZ All Others $56,158.57  $            87,513.27 2

Canyon de Chelly NM SR Interpretive Media AZ All Others $68,687.96  $          127,199.42 2

Canyon de Chelly NM VC Interpretive Media (Exhibits) AZ All Others $1,126,387.90  $          219,498.61 2

Canyon de Chelly NM White House Ruins Evaporative Vault Toilet AZ Buildings $37,346.93  $                       -   2

Canyon de Chelly NM Antelope House Ruin Evaporative Vault Toilet AZ Buildings $37,346.93  $                       -   2

Canyon de Chelly NM Phone System AZ All Others $243,365.52  $                       -   2

Canyon de Chelly NM
CMD Canyon Del Muerto Dirt Road AZ Unpaved Roads $256,500.12  $                       -   2

Canyon de Chelly NM NR Antelope House Overlook Trail AZ Trails $228,031.16  $            59,940.02 2

Canyon de Chelly NM NR Massacre Cave Overlook Trail AZ Trails $252,677.12  $                       -   2

Canyon de Chelly NM NR Antelope House Overlook Road RT 106 AZ Paved Roads $2,489,842.80  $       1,177,583.29 2

Canyon de Chelly NM NR Massacre Cave Overlook Road RT 104 AZ Paved Roads $1,750,934.52  $       1,027,187.07 2

Canyon de Chelly NM NR Mummy Cave Overlook Road RT 105 AZ Paved Roads $1,165,975.16  $          712,228.49 2

Canyon de Chelly NM NR Radio Repeater AZ All Others $20,703.62  $              2,445.35 2

Canyon de Chelly NM SR Tunnel Canyon Trail AZ Trails $74,279.69  $                       -   2

Canyon de Chelly NM SR Tunnel Overlook Parking Lot RT 901 AZ Paved Roads $83,629.31  $            26,564.40 2

Canyon de Chelly NM SR Tsegi Overlook  Parking Lot RT 902 AZ Paved Roads $76,026.64  $            44,625.98 2

Canyon de Chelly NM SR Junction Overlook Parking Lot RT 903 AZ Paved Roads $70,129.40  $          186,388.67 2

Canyon de Chelly NM SR Sliding House Overlook Parking Lot RT 908 AZ Paved Roads $104,747.82  $          179,956.76 2

Canyon de Chelly NM SR Face Rock Overlook Parking Lot RT 915 AZ Paved Roads $21,516.97  $            19,294.28 2

Canyon de Chelly NM SR Spider Rock Overlook Parking Lot RT 907 AZ Paved Roads $146,833.42  $          176,045.86 2

Canyon de Chelly NM NR Antelope House Overlook Parking Lot RT 916 AZ Paved Roads $281,115.28  $          241,809.23 2

Canyon de Chelly NM NR Massacre Cave Overlook Parking Lot RT 910 AZ Paved Roads $205,925.41  $          173,639.66 2

Canyon de Chelly NM SR Radio Repeater AZ All Others $20,703.62  $              4,893.38 2

Canyon de Chelly NM SR Sliding House Overlook Road RT 102 AZ Paved Roads $1,981,960.60  $          926,621.38 2

Canyon de Chelly NM SR White House Overlook Road RT 103 AZ Paved Roads $716,588.90  $          276,154.10 2

Canyon de Chelly NM HQ Maintenance Shop AZ Buildings $874,358.28  $                       -   2

Canyon de Chelly NM HQ Duplex #31 and #32 QMIS 00000031 & 00000032 AZ Housing $319,158.26  $              7,132.06 2

Canyon de Chelly NM HQ Duplex #33 and #34 QMIS 00000033 & 00000034 AZ Housing $319,158.26  $            20,269.86 2

Canyon de Chelly NM HQ Residence #39 QMIS # 00000039 AZ Housing $371,367.99  $              8,793.89 2

Canyon de Chelly NM
CDC Canyon Road (Dirt Road) AZ Unpaved Roads $300,805.68  $                       -   2

Canyon de Chelly NM NR Mummy Cave Overlook Parking Lot RT 911 AZ Paved Roads $313,749.36  $          231,520.29 2

Canyon de Chelly NM SR Junction Overlook Trail AZ Trails $25,077.26  $                       -   2

Canyon de Chelly NM SR Sliding House Overlook Trail AZ Trails $55,003.24  $                       -   2

Canyon de Chelly NM SR Face Rock Overlook Trail AZ Trails $27,986.86  $                       -   2

Canyon de Chelly NM SR Spider Rock Road RT101 AZ Paved Roads $5,489,799.73  $       5,211,919.44 2

Canyon de Chelly NM SR Spider Rock Overlook Trail AZ Trails $154,260.46  $                       -   2

Canyon de Chelly NM HQ Cottonwood Picnic Area Parking  RT 904 AZ Paved Roads $150,887.81  $          121,333.23 2

Canyon de Chelly NM CMD Bare Rock Trail AZ Trails $109,286.73  $                       -   2

Canyon de Chelly NM CMD Twin Trail AZ Trails $176,031.06  $            57,390.00 2

Canyon de Chelly NM CDC Bat Trail AZ Trails $407,525.35  $          248,939.94 2

Canyon de Chelly NM CDC White Sands Trail AZ Trails $183,564.22  $                       -   2

Canyon de Chelly NM Historic Custodian's Residence AZ Buildings $460,149.07  $            39,182.49 2

Canyon de Chelly NM HQ Dplx  Trailer A-1 & A-2 QMIS # 0034122A & 0034122B AZ Housing $106,897.23  $              6,731.66 2

Canyon de Chelly NM HQ Bunkhouse B2 QMIS # 00034123 AZ Housing $106,897.23  $              4,943.52 2

Canyon de Chelly NM HQ  Picinc Area Comfort  Station AZ Buildings $111,165.51  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM
Maintenance Road-Rt. 0401 AZ Unpaved Roads $898,655.89  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM
Maintenance Yard-Rt. 0901 AZ Unpaved Roads $92,611.73  $            26,661.69 2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02017 AZ All Others $2,785,151.40  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02019 AZ All Others $601,542.75  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM Exhibit Area 1 AZ All Others $5,055.04  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM Exhibit Area 10 AZ All Others $5,055.04  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM Exhibit Area 11 AZ All Others $5,055.04  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM Boundary Fence AZ All Others $821,710.51  $            23,851.05 2

Casa Grande Ruins NM & Hohokam Pima NM B-9 Maintenance Office AZ Buildings $501,605.10  $            23,304.00 2

Casa Grande Ruins NM & Hohokam Pima NM B-11 Maintenance Shop AZ Buildings $336,291.65  $              3,375.29 2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02005 AZ All Others $20,915,632.39  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02006 AZ All Others $11,470,312.67  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02018 AZ All Others $7,071,879.20  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02021 AZ All Others $4,772,221.99  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM AZ AA02003 AZ All Others $6,437,167.82  $                       -   2

Casa Grande Ruins NM & Hohokam Pima NM B-4 Resource Office AZ Buildings $369,421.81  $            28,768.93 2

Casa Grande Ruins NM & Hohokam Pima NM B-16 Library AZ Buildings $160,275.04  $              1,020.18 2

Canyonlands NP NFSA-Maint Yard Complex Area B Pkg RT 916B UT Paved Roads $17,636.07  $              4,971.51 2

Canyonlands NP NFSA-Maint Yard Complex Area C Pkg RT 916C UT Paved Roads $14,336.22  $              8,286.61 2

Canyonlands NP IFGV-White Rim Overlook Parking RT 921 UT Paved Roads $11,601.38  $              4,971.51 2

Canyonlands NP IFUD-Willow Flat Campground Parking RT 923 UT Paved Roads $19,692.64  $              9,943.02 2

Canyonlands NP IFHA-5.B-14 4-Bedroom Dorm UT Buildings $381,708.63  $                       -   2

Canyonlands NP CANY River Corridor UT All Others $605,074.35  $          456,637.13 2

Canyonlands NP IBPA Potash Boat Ramp Picnic Grounds UT All Others $101,740.67  $            12,567.80 2

Canyonlands NP IBWR Fort Bottom Cabin UT Buildings $48,761.96  $              1,275.00 2

Canyonlands NP NFVC-Visitor Center Picnic Area and Grounds UT All Others $58,406.68  $            71,267.82 2

Canyonlands NP
IBWR-White Rim Road RT 111 UT Unpaved Roads $20,205,700.53  $          633,376.04 2

Canyonlands NP NFUA-4.B2 Generator/Water Building UT Buildings $536,194.41  $              4,000.00 2

Canyonlands NP NFFB-4.B39 Fee Booth UT Buildings $42,383.13  $              1,449.91 2

Canyonlands NP NFSA-4.B45 Ranger Building UT Buildings $935,379.19  $              9,155.74 2

Canyonlands NP NFSA-4.B42  Maintenance Building UT Buildings $1,467,857.57  $            46,170.93 2

Canyonlands NP NFSA-4.B44 Volatile Storage Building UT Buildings $34,307.42  $              2,500.00 2

Canyonlands NP NFSA-4.U-7 Unleaded Gasoline Fuel Sys UT All Others $89,949.81  $            19,104.52 2

Canyonlands NP
NFEH-Elephant Hill Access Rd RT 106 UT Unpaved Roads $1,759,407.03  $            80,517.38 2

Canyonlands NP NFHA-4.B19 Single Family Home UT Housing $249,281.68  $            25,152.76 2

Canyonlands NP NFHA-4.B21 2-Br. Single Family UT Housing $255,343.73  $              2,223.34 2

Canyonlands NP NFHA-4.B23 Handicap Access Single Family UT Housing $227,351.76  $            17,902.88 2

Canyonlands NP NFHA-Needles Residence Rd RT 401 UT Paved Roads $693,232.03  $          345,116.92 2

Canyonlands NP NFCS-Split Top Group Campsite UT Campgrounds $21,780.04  $              3,058.71 2

Canyonlands NP NFWS-Wooden Shoe Group Campsite UT Campgrounds $38,115.07  $              3,058.71 2

Canyonlands NP NFSF-Squaw Flat Campground UT Campgrounds $406,962.66  $          223,987.93 2

Canyonlands NP NFSF-4.B40 A Loop Comfort Station UT Buildings $185,405.41  $            81,729.00 2

Canyonlands NP NFSF-4.B41 B Loop Comfort Station UT Buildings $185,405.41  $              2,640.00 2

Canyonlands NP IFHA-5.B-8 3-Bedrooom House UT Housing $195,682.34  $            10,364.27 2

Canyonlands NP IFHA-5.B-9 3-Bedroom House UT Housing $195,682.34  $              9,277.21 2

Canyonlands NP IFHA-5.B-11 Duplex UT Housing $246,524.98  $              3,570.00 2

Canyonlands NP IFHA-5.B-12  3 units/ 1-bdrm. Apartments UT Housing $311,107.58  $            10,147.25 2

Canyonlands NP IFHA-5.B-14 3-Bedroom Modular Housing UT Housing $377,589.76  $          179,308.01 2

Canyonlands NP IFMA-5.B-2 Maintenance Shop UT Buildings $1,385,151.10  $          101,442.89 2
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Canyonlands NP IFMA-5.B-3 Water Treatment UT Buildings $120,074.95  $                       -   2

Canyonlands NP IFHA-ISKY Residence Rd RT 406 UT Paved Roads $136,324.10  $            45,908.53 2

Canyonlands NP
IFMA-ISKY Maintenance Rd RT 407 UT Unpaved Roads $164,260.98  $          153,054.79 2

Canyonlands NP
IFHA-ISKY Residence Spur RT 409 UT Unpaved Roads $31,897.19  $                       -   2

Canyonlands NP IFCR-Aztec Butte Trail UT Trails $85,950.51  $              7,700.00 2

Canyonlands NP IFFB-5.B-40 Entrance Station UT Buildings $41,795.97  $                803.00 2

Canyonlands NP MFHF-6.B-8 Visitor Center/Ranger Station Vault Toilet UT Buildings $27,150.48  $              5,132.40 2

Canyonlands NP MFUA-6.B-2 Maintenance Shop UT Buildings $1,151,861.02  $                       -   2

Canyonlands NP MFUA-6.B-12 Photovoltaic Bldg UT Buildings $196,837.53  $              2,638.10 2

Canyonlands NP IFUD-Aztec Butte Trailhead Pkg RT 907 UT Paved Roads $104,715.33  $            61,314.52 2

Canyonlands NP IFUD-Whale Rock Trailhead Pkg RT 908 UT Paved Roads $92,304.14  $            54,409.01 2

Canyonlands NP IFUD-Upheaval Dome Picnic Pkg RT 909 UT Paved Roads $168,347.03  $          149,658.92 2

Canyonlands NP IFCR-Mesa Arch Parking RT 903 UT Paved Roads $191,138.77  $          174,621.47 2

Canyonlands NP IFCR-Neck Springs Trailhead Pkg RT 902 UT Paved Roads $389,832.44  $          194,439.46 2

Canyonlands NP IFGV-5.B-31 Grand View Vault Toilet #1 UT Buildings $27,150.48  $              6,360.40 2

Canyonlands NP IFHA-5.B-7 SAR/Fire Cache UT Buildings $340,289.36  $              7,643.95 2

Canyonlands NP IFMA-5.B-57 Ozone Building (Air Quality) UT Buildings $17,155.08  $                       -   2

Canyonlands NP IFMA-5.B-58 Visibility Bldg (Air Quality) UT Buildings $22,292.10  $                       -   2

Canyonlands NP IFCR-Buck Canyon Overlook Trail UT Trails $29,843.93  $            13,282.40 2

Canyonlands NP IBWR-(W) Fort Bottom Trail UT Trails $171,901.03  $            50,942.04 2

Canyonlands NP IBWR-(E) Gooseberry Canyon Trail UT Trails $280,560.06  $          153,381.00 2

Canyonlands NP IFGV-Grand View Rim Trail UT Trails $103,140.62  $                       -   2

Canyonlands NP IFCR-Lathrop Canyon Trail UT Trails $286,501.71  $                       -   2

Canyonlands NP IBWR-(E) Murphy Hogback Loop Trail UT Trails $422,186.08  $                       -   2

Canyonlands NP MBDA-Granary Trail UT Trails $99,738.41  $                       -   2

Canyonlands NP MBHC-Horseshoe Canyon Trail UT Trails $335,207.01  $            91,850.77 2

Canyonlands NP MBDA-Maze Overlook Route Trail UT Trails $85,950.51  $              3,400.74 2

Canyonlands NP MBDA-River Overlook Trail UT Trails $332,461.36  $                       -   2

Canyonlands NP MBDA-Spanish Bottom Trail UT Trails $94,545.57  $                       -   2

Canyonlands NP
NFCS-Split Top Group Campsite RT 210 UT Unpaved Roads $2,538.72  $                       -   2

Canyonlands NP NFPP-The Picnic Area Parking RT 913 UT Paved Roads $63,201.21  $            36,734.55 2

Canyonlands NP NFNA-Wooden Shoe Parking RT 912 UT Paved Roads $61,227.44  $            35,628.77 2

Canyonlands NP NFSA-Maint Yard Complex Area A Pkg RT 916A UT Paved Roads $223,661.28  $          135,334.25 2

Canyonlands NP
NFCS-Cave Spring Rd RT 100 UT Unpaved Roads $422,637.78  $            20,250.00 2

Canyonlands NP
NBSC-Salt Creek Road RT 104 UT Unpaved Roads $900,490.80  $            20,097.38 2

Canyonlands NP NBSC-Salt Creek Trail UT Trails $1,146,006.86  $          231,355.50 2

Canyonlands NP NBEH-Joint Trail UT Trails $77,992.13  $                       -   2

Canyonlands NP NBEH-Devils Kitchen Trail A UT Trails $481,322.88  $            38,718.87 2

Canyonlands NP NBEH-Devils Kitchen Trail B UT Trails $118,980.81  $            48,112.94 2

Canyonlands NP NFCS-Cave Spring Trail UT Trails $120,330.72  $                       -   2

Canyonlands NP NBEH-Chesler Park Loop Trail UT Trails $452,354.37  $            83,156.67 2

Canyonlands NP NBEH-Confluence Overlook Trail UT Trails $257,851.54  $            28,862.71 2

Canyonlands NP NBEH-Druid Arch Trail UT Trails $120,330.72  $                       -   2

Canyonlands NP NB-Lower Lost Hiker Trail UT Trails $233,976.40  $                       -   2

Canyonlands NP NB-Peekaboo Trail UT Trails $280,771.68  $              7,271.02 2

Canyonlands NP NFNA-Roadside Ruin Trail UT Trails $85,950.51  $                       -   2

Canyonlands NP NFSF-Squaw Canyon Trail UT Trails $436,755.95  $                       -   2

Canyonlands NP IFGV-Murphy Point Trail UT Trails $494,215.46  $                       -   2

Canyonlands NP IBWR-(E)Shafer Canyon Overlook Trail UT Trails $79,583.81  $                       -   2

Canyonlands NP IFGV-White Rim Overlook Trail UT Trails $120,330.72  $                       -   2

Canyonlands NP IFUD-Whale Rock Trail UT Trails $68,760.41  $              7,700.00 2

Canyonlands NP IFUD-Upheaval Dome Overlook Trail UT Trails $114,600.69  $              7,700.00 2

Canyonlands NP IBWR-Upheaval Canyon Trail UT Trails $300,826.80  $              1,806.64 2

Canyonlands NP IFUD-Green River Overlook Trail UT Trails $99,479.76  $                       -   2

Canyonlands NP NFSF-Squaw Flat Amphitheater Trail UT Trails $9,788.81  $                       -   2

Canyonlands NP IFUD-Upheaval Dome Picnic Area UT All Others $58,406.68  $              1,684.37 2

Canyonlands NP IFUD-Willow Flats Campground UT Campgrounds $108,900.19  $            70,828.70 2

Canyonlands NP IFMA-Unleaded Gasoline Fuel System UT All Others $126,689.74  $            75,304.06 2

Canyonlands NP 
MFHF-Visitor Center Waste Water System UT 

Waste Water

Systems
$101,759.51  $                       -   2

Canyonlands NP MFUA-Diesel Fuel System UT All Others $99,887.99  $                       -   2

Canyonlands NP 
NFUA-Maintenance Area Septic System UT 

Waste Water

Systems
$157,667.89  $                       -   2

Canyonlands NP 
NFSF-A Loop Comfort Station Septic System UT 

Waste Water

Systems
$244,684.42  $                       -   2

Canyonlands NP 
NFSF-B Loop Comfort Station Septic System UT 

Waste Water

Systems
$72,917.91  $                       -   2

Canyonlands NP MFHA-6.B-3 Four-Plex (A-D) UT Housing $725,917.69  $            42,805.36 2

Canyonlands NP MFHA-6.B-18 Four-Plex (E-H) UT Housing $839,805.29  $            26,057.77 2

Canyonlands NP IFHA-5.B-10 Duplex UT Housing $486,105.60  $            17,260.66 2

Canyonlands NP IFHA-5.B-13 Duplex UT Housing $493,049.96  $            19,028.64 2

Canyonlands NP NFHA-4.B-15 Duplex UT Housing $368,051.38  $            24,399.95 2

Canyonlands NP NFHA-4.B-17 Duplex UT Housing $368,051.38  $            38,737.59 2

Canyonlands NP NFHA-4.B-20 Duplex UT Housing $368,051.38  $            28,949.45 2

Canyonlands NP NFHA-4.B-25 Duplex UT Housing $486,568.55  $            32,962.09 2

Canyonlands NP NFHA-4.B-28 Duplex UT Housing $486,568.55  $            32,962.09 2

Canyonlands NP NFHA-4.B-30 Duplex UT Housing $486,568.55  $            83,034.83 2

Canyonlands NP NFHA-4.B-32 Duplex UT Housing $486,568.55  $                       -   2

Canyonlands NP NFHA-4.B-35 Duplex UT Housing $486,568.55  $            82,100.92 2

Canyonlands NP IFUD - Green River Overlook Pkg RT 922 UT Paved Roads $154,944.89  $            90,865.98 2

Canyonlands NP IFVC-Visitor Center Picnic Area and Grounds UT All Others $67,827.11  $          146,208.88 2

Capitol Reef NP FD Amasa Pierce Grove (Orchard) UT All Others $32,772.44  $            13,581.80 2

Capitol Reef NP FD Behunin Grove (Orchard) UT All Others $40,965.55  $              1,720.00 2

Capitol Reef NP FD Tine Oyler Place-North (Orchard) UT All Others $90,124.21  $                       -   2

Capitol Reef NP FD Carrell Orchard UT All Others $139,282.86  $            48,561.87 2

Capitol Reef NP Interpretive Media UT All Others $412,921.53  $              7,310.64 2

Capitol Reef NP FD Administrative Building UT Buildings $1,247,655.70  $                       -   2

Capitol Reef NP FD Resource Management- Visitor Resource Protection Office UT Buildings $525,902.46  $                       -   2

Capitol Reef NP FD Loop B Comfort Station UT Buildings $204,062.55  $                       -   2

Capitol Reef NP FS Pleasant Creek Nursery UT All Others $376,061.87  $                       -   2

Capitol Reef NP
FD Capitol Dome Parking Area (RT0929) UT Unpaved Roads $121,675.41  $            21,138.62 2

Capitol Reef NP FD Gifford House Maintained Landscape UT All Others $75,212.37  $                       -   2

Capitol Reef NP FD Miner's Mountain Radio Building UT Buildings $18,796.88  $                       -   2

Capitol Reef NP FD Merin Smith Implement Shed B43 UT Buildings $202,787.12  $                       -   2

Capitol Reef NP FD Behunin Cabin B48 UT Buildings $82,145.24  $              7,698.37 2

Capitol Reef NP WPD Vault Toilet Cedar Mesa B54 UT Buildings $20,786.39  $              2,700.00 2

Capitol Reef NP FD Vault Toilet Chimney Rock B71 UT Buildings $18,098.90  $              3,480.00 2

Capitol Reef NP FD Vault Toilet Grand Wash B74 UT Buildings $18,098.90  $              1,920.00 2

Capitol Reef NP FD Comfort Station Picnic Area B76 UT Buildings $128,267.89  $                       -   2

Capitol Reef NP FD Comfort Station Loop C B83 UT Buildings $46,642.87  $                       -   2

Capitol Reef NP FD Amphitheater UT All Others $290,192.85  $                       -   2

Capitol Reef NP FD Residence Housing Q11 UT Housing $488,527.43  $                       -   2

Capitol Reef NP FD Residence Housing Q12 UT Housing $460,447.24  $            25,897.74 2

Capitol Reef NP FD Residence Housing Q16 UT Housing $446,972.54  $                       -   2

Capitol Reef NP FD Residence Housing Q18 UT Housing $446,972.54  $            28,458.59 2

Capitol Reef NP FD Ripple Rock Nature Center B38 UT Buildings $402,873.16  $                       -   2

Capitol Reef NP FD Residence Housing Q75 UT Housing $459,661.45  $            37,838.54 2

Capitol Reef NP FD Residence Housing Q77 UT Housing $311,464.55  $            34,062.67 2

Capitol Reef NP FD Residence Housing Q83 UT Housing $368,949.28  $            37,077.31 2

Capitol Reef NP FD  Maint. Bldg B08A UT Buildings $2,600,094.14  $            44,457.49 2

Capitol Reef NP FD Comfort Station A Loop B21 UT Buildings $145,758.97  $            47,688.26 2

Capitol Reef NP FD Vault Toilet Capitol Gorge (first) B33 UT Buildings $18,098.90  $              2,240.00 2

Capitol Reef NP FD Vault Toilet Capitol Gorge (second) B35 UT Buildings $18,098.90  $                780.00 2

Capitol Reef NP FD Fremont Gorge Overlook Trail UT Trails $195,821.22  $            29,085.50 2

Capitol Reef NP FD Frying Pan Trail UT Trails $302,562.92  $            23,881.56 2

Capitol Reef NP FD Golden Throne Trail UT Trails $417,353.65  $            12,000.00 2

Capitol Reef NP FD Goosenecks Trail UT Trails $20,619.61  $              6,000.00 2

Capitol Reef NP FD Sunset Point Trail UT Trails $72,019.56  $              7,200.00 2

Capitol Reef NP FD Goosenecks Road RT100 UT Paved Roads $452,659.19  $            76,062.21 2

Capitol Reef NP
FD Capitol Gorge Road RT 101 UT Unpaved Roads $600,327.96  $                       -   2

Capitol Reef NP
FD Grand Wash Road RT102 UT Unpaved Roads $315,962.74  $            13,431.45 2

Capitol Reef NP FD Dump Station Rd. RT217 UT Paved Roads $66,216.75  $              8,757.05 2

Capitol Reef NP
WPD Cedar Mesa Campground Road RT 212 UT Unpaved Roads $39,495.34  $                135.00 2

Capitol Reef NP
CD Cathedral Valley Road RT 222 UT Unpaved Roads $2,488,206.57  $                       -   2

Capitol Reef NP
WPD Notom Road RT 226 UT Unpaved Roads $5,035,656.16  $              3,172.50 2

Capitol Reef NP FD Fruita District  Orchards UT All Others $5,680,680.47  $            75,170.00 2

Capitol Reef NP FD Group Campsite UT Campgrounds $80,344.73  $            52,904.50 2

Capitol Reef NP
FD Bone Yard & Lagoon Road RT405 UT Unpaved Roads $78,990.68  $            15,032.29 2

Capitol Reef NP
FD Water Intake Road RT 402 UT Unpaved Roads $150,886.40  $            74,233.44 2

Capitol Reef NP
FD Water Tank Road RT 403 UT Unpaved Roads $131,552.60  $            11,740.26 2
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Capitol Reef NP FD Maintenance/Admin Area RT903 UT Paved Roads $441,646.31  $          193,698.23 2

Capitol Reef NP WPD Cedar Mesa Campground UT Campgrounds $125,976.06  $                       -   2

Capitol Reef NP FD Holt House B02 UT Buildings $722,577.46  $            22,695.56 2

Capitol Reef NP FD Campground A&B Access RT 103 UT Paved Roads $314,846.83  $            16,006.67 2

Capitol Reef NP FD Campground Loop A RT 214 UT Paved Roads $281,421.19  $            25,727.41 2

Capitol Reef NP FD Campground Loop B RT 215 UT Paved Roads $347,637.94  $            26,126.34 2

Capitol Reef NP FD Campground Loop C RT 216 UT Paved Roads $314,529.56  $            27,846.01 2

Capitol Reef NP FD Chimney Rock Parking RT 900 UT Paved Roads $86,395.84  $            37,481.11 2

Capitol Reef NP FD Panorama Point Parking RT 901 UT Paved Roads $121,020.67  $            32,738.26 2

Capitol Reef NP FD Petroglyphs Parking RT 904 UT Paved Roads $454,506.69  $            28,620.27 2

Capitol Reef NP FD Capitol Gorge Parking RT 905 UT Paved Roads $93,502.23  $              9,249.19 2

Capitol Reef NP
FD Grand Wash Parking RT 906 UT Unpaved Roads $26,993.33  $                       -   2

Capitol Reef NP
FD Picnic Area Parking RT 909 UT Unpaved Roads $120,377.12  $                       -   2

Capitol Reef NP
FD Gooseneck Parking RT 918 UT Unpaved Roads $8,025.14  $                       -   2

Capitol Reef NP FD Vault Toilet Hickman Bridge UT Buildings $38,711.53  $                       -   2

Capitol Reef NP FD Brimhall House UT Buildings $565,235.13  $            72,696.59 2

Carlsbad Caverns NP HB #16 Supts Offices (Bunkhouse & Mess Hall) NM Buildings $2,056,204.02  $          296,973.68 2

Carlsbad Caverns NP PR 010 CA Paved Walnut Canyon Entrance Road NM Paved Roads $18,280,055.69  $          197,194.50 2

Carlsbad Caverns NP Visitor Center East Parking Lot RT 900 NM Paved Roads $1,654,402.28  $                       -   2

Carlsbad Caverns NP Visitor Center West Parking Lot RT 0901 NM Paved Roads $1,342,925.25  $                       -   2

Carlsbad Caverns NP Historic Paved Trail to Natural Entrance NM Trails $229,620.68  $            61,300.00 2

Carlsbad Caverns NP B #62 Batflight Comfort Station NM Buildings $262,366.14  $                       -   2

Carlsbad Caverns NP Telephone System NM All Others $900,512.83  $          211,764.00 2

Carlsbad Caverns NP Paved Walks in Caverns NM Trails $3,305,577.57  $          896,102.78 2

Carlsbad Caverns NP Slaughter Canyon Trail NM Trails $1,576,259.84  $            46,664.16 2

Carlsbad Caverns NP Radio System NM All Others $657,738.12  $                       -   2

Carlsbad Caverns NP IT System NM All Others $995,366.40  $                       -   2

Carlsbad Caverns NP
RT 907 Bat Flight Handicapped Parking and Bus NM Unpaved Roads $81,102.45  $                       -   2

Carlsbad Caverns NP RT 915 Picnic Parking NM Paved Roads $26,562.12  $                       -   2

Capulin Volcano NM Trailer Pads NM Campgrounds $51,311.85  $                       -   2

Capulin Volcano NM Cavo  Fuel System NM All Others $141,045.20  $            62,270.53 2

Capulin Volcano NM Maintenance Shop/Residential Road RT-400 NM Paved Roads $202,663.23  $            57,208.98 2

Capulin Volcano NM Cavo Lava Flow Trail NM Trails $102,303.16  $              2,795.00 2

Capulin Volcano NM Maintenance Area Parking RT 906 NM Paved Roads $201,297.96  $            27,029.67 2

Capulin Volcano NM
Water Tank Road, RT 402 NM Unpaved Roads $15,637.32  $              2,700.00 2

Capulin Volcano NM
Fire Road, RT 403 NM Unpaved Roads $405,207.35  $                       -   2

Capulin Volcano NM Fire Cashe NM Buildings $51,876.14  $                       -   2

Cedar Breaks NM State Highway 143 UT Paved Roads $2,841,060.10  $          861,097.67 2

Cedar Breaks NM Spectra Point/Ramparts Trail - Unpaved UT Trails $431,226.85  $          120,000.00 2

Cedar Breaks NM Water System - Parkwide UT Water Systems $4,435,144.55  $              4,707.37 2

Cedar Breaks NM VC Parking Area - Route 900 UT Paved Roads $344,354.40  $          165,845.21 2

Cedar Breaks NM Visitor Center UT Buildings $532,891.80  $          160,706.97 2

Cedar Breaks NM Maintenance Building UT Buildings $442,889.70  $                       -   2

Cedar Breaks NM Apartment Building - 4 unit UT Housing $898,965.16  $            61,230.27 2

Cedar Breaks NM CG Comfort Station UT Buildings $187,404.39  $              3,622.33 2

Cedar Breaks NM Caretakers Cabin UT Housing $264,927.15  $                       -   2

Cedar Breaks NM Ranger Station UT Buildings $510,127.70  $                       -   2

Cedar Breaks NM Sunset Overlook Access Trail - Paved UT Trails $10,664.64  $                       -   2

Cedar Breaks NM Chessman Overlook Access Road UT Paved Roads $1,356,542.21  $            47,402.45 2

Cedar Breaks NM North View Overlook Parking Area - Route 907 UT Paved Roads $99,309.13  $            42,557.37 2

Cedar Breaks NM Alpine Pond Trailhead Parking Lot - Route 906 UT Paved Roads $316,547.84  $            24,907.99 2

Cedar Breaks NM Picnic Area Parking - Route 904 UT Paved Roads $46,476.67  $              8,136.95 2

Cedar Breaks NM Telephone/IT System Infrastructure UT All Others $241,370.66  $                       -   2

Cedar Breaks NM Park Boundary UT All Others $242,196.53  $            65,923.10 2

Chamizal NMem Cement Markers Wayside TX All Others $1,264.61  $                       -   2

Chamizal NMem Mural Wayside TX All Others $1,264.61  $                       -   2

Chamizal NMem Chamizal Trail TX Trails $1,539,320.40  $          199,256.65 2

Chamizal NMem Chamizal Water System TX Water Systems $217,449.88  $                       -   2

Chamizal NMem
Chamizal Waste Water System TX

Waste Water

Systems
$151,167.01  $                       -   2

Chamizal NMem Chamizal Amphitheater TX All Others $1,590,097.82  $                       -   2

Chaco Culture NHP Main Park Contiguous Boundary NM All Others $2,131,438.15  $          699,978.32 2

Chaco Culture NHP Pueblo Del Arroyo Parking Lot South RT 0906B NM Paved Roads $22,309.83  $              9,836.87 2

Chaco Culture NHP Pueblo Del Arroyo Parking Lot North RT 0906A NM Paved Roads $20,715.47  $              8,696.79 2

Chaco Culture NHP Visitor Center Area Maintained Landscape NM All Others $1,275,689.98  $          191,399.53 2

Chaco Culture NHP VIP Campground Kitchen NM Buildings $123,989.37  $              1,506.69 2

Chaco Culture NHP VIP Campground Restroom NM Buildings $66,411.38  $              1,190.00 2

Chaco Culture NHP MA Maintenance/Curation Building NM Buildings $800,798.43  $            67,040.66 2

Chaco Culture NHP VC Observatory Building Dome NM Buildings $174,416.76  $            98,650.66 2

Chaco Culture NHP Pueblo Del Arroyo Road RT 0206 NM Paved Roads $2,574,570.29  $          125,403.47 2

Chaco Culture NHP MA Gasoline Fueling System NM All Others $60,894.47  $                       -   2

Chaco Culture NHP MA Diesel Fueling System NM All Others $60,894.47  $                       -   2

Chaco Culture NHP 29SJ 0387 Pueblo Bonito NM All Others $2,368,325.53  $          943,368.61 2

Chickasaw NRA RT 0959, Point Campground Dump Station Road OK Paved Roads $148,101.89  $            21,994.12 2

Chickasaw NRA Black Sulphur Springs Causeway OK Paved Roads $879,776.49  $            45,690.09 2

Chickasaw NRA Rock Creek Crossing Low Water Bridge, 7510-006P OK Paved Roads $1,509,933.86  $                       -   2

Chickasaw NRA Platt Maintained Woodland OK All Others $281,390.08  $            49,246.13 2

Chickasaw NRA Point Trailer Rental Site OK Housing $101,757.94  $                371.98 2

Chickasaw NRA Little Niagara Falls Upper Dam OK All Others $65,802.70  $                       -   2

Chickasaw NRA Buffalo Pasture Dam with Rock Spillway OK All Others $231,037.93  $                       -   2

Chickasaw NRA Bromide Area OK All Others $1,236,422.53  $            95,021.24 2

Chickasaw NRA Flower Park / Vendome / Black Sulphur Area OK All Others $5,351,836.29  $            73,429.41 2

Chickasaw NRA Travertine / Little Niagara Area OK All Others $596,651.77  $            81,949.49 2

Chickasaw NRA Buffalo / Antelope Springs Area OK All Others $223,267.05  $            70,276.23 2

Chickasaw NRA Central Campground Dam OK All Others $96,763.55  $            20,516.52 2

Chickasaw NRA Panther Falls Dam OK All Others $71,895.78  $            20,516.52 2

Chickasaw NRA Upper Bear Falls OK All Others $78,263.31  $                       -   2

Chickasaw NRA Lower Bear Falls OK All Others $83,598.26  $            20,516.52 2

Chickasaw NRA Little Niagara Falls Lower Dam OK All Others $91,084.41  $            20,516.52 2

Chickasaw NRA Upper Garfield Falls OK All Others $2,581.43  $                       -   2

Chickasaw NRA Lower Garfield Falls OK All Others $73,530.69  $            20,516.52 2

Chickasaw NRA Vendome Well OK Water Systems $224,229.39  $            11,996.22 2

Chickasaw NRA Walnut Grove Picnic Area OK All Others $98,516.39  $              3,082.80 2

Chickasaw NRA Pavilion-Hillside Springs Area OK All Others $1,845,109.27  $                       -   2

Chickasaw NRA Buckhorn Picnic Areas OK All Others $285,416.05  $            11,000.00 2

Chickasaw NRA Veterans Lake Area Maintained Landscape OK All Others $40,589.51  $            14,007.19 2

Chickasaw NRA Point Picnic Areas OK All Others $79,657.54  $              2,500.00 2

Chickasaw NRA Central Campground Trail OK Trails $13,332.63  $                       -   2

Chickasaw NRA Panther / Bear Falls Area OK All Others $23,430.93  $              2,475.25 2

Chickasaw NRA CNRA Phone System OK All Others $241,725.26  $                       -   2

Chickasaw NRA B-132 Point Boathouse OK Buildings $537,471.82  $            38,000.00 2

Chickasaw NRA CNRA Radio System OK All Others $567,668.12  $                       -   2

Chickasaw NRA RT 0204A, Point Campground Connector OK Paved Roads $210,535.00  $                       -   2

Chickasaw NRA
RT 0415, Veterans Lake House Road OK Unpaved Roads $17,148.13  $                       -   2

Chickasaw NRA RT ## - Hwy 177 OK Paved Roads $1,562,583.05  $            53,033.87 2

Chickasaw NRA Flower Park/Travertine Creek Stone Dams OK All Others $220,613.92  $                       -   2

Chickasaw NRA TB-27 Vets Lake Trailhead Bridge OK All Others $141,223.72  $                       -   2

Chickasaw NRA TB-28 Vets Lake Southeast #2 Bridge OK All Others $83,450.38  $                       -   2

Chickasaw NRA TB-30 Vets Lake Spillway Bridge OK All Others $210,230.77  $                       -   2

Chickasaw NRA TB-29 Vets Lake Southwest #2 OK All Others $64,192.60  $                       -   2

Chickasaw NRA T-20, Multi-Use Trail OK Trails $374,614.51  $            30,463.16 2

Chickasaw NRA Cold Springs Campground OK Campgrounds $824,456.66  $          211,605.68 2

Chickasaw NRA Central Campground OK Campgrounds $285,811.64  $            23,075.40 2

Chickasaw NRA Rock Creek Campground OK Campgrounds $1,099,275.54  $          275,783.47 2

Chickasaw NRA BHCG-A, Buckhorn Campground Loop A OK Campgrounds $549,637.77  $            63,953.92 2

Chickasaw NRA BHCG-B, Buckhorn Campground Loop B OK Campgrounds $549,637.77  $            47,328.54 2

Chickasaw NRA BHCG-C, Buckhorn Campground Loop C OK Campgrounds $1,648,913.31  $          216,114.01 2

Chickasaw NRA BHCG-D, Buckhorn Campground Loop D OK Campgrounds $1,099,275.54  $          295,963.02 2

Chickasaw NRA Point Campground OK Campgrounds $1,374,094.43  $          105,969.02 2

Chickasaw NRA Guy Sandy Campground OK Campgrounds $824,456.66  $                       -   2

Chickasaw NRA B-6, Maintenance Foreman's Office OK Buildings $486,806.84  $          148,971.90 2

Chickasaw NRA B-17, Black Sulphur Pavilion OK Buildings $27,275.52  $              1,469.88 2

Chickasaw NRA B-18, Pavilion Springs Pavilion OK Buildings $357,397.68  $            24,543.61 2

Chickasaw NRA B-20, Resource Management Office/Lab OK Buildings $568,750.67  $            17,291.30 2

Chickasaw NRA B-21, Cold Springs Weight Room OK Buildings $236,382.28  $            22,543.12 2

Chickasaw NRA B-22, Comfort Station, Bromide Area OK Buildings $331,541.88  $            19,584.10 2

Chickasaw NRA B-25, Comfort Station, Flower Park OK Buildings $331,541.88  $            28,681.97 2

Chickasaw NRA B-26, Comfort Station, Central Campground OK Buildings $331,541.88  $            19,373.30 2

Chickasaw NRA B-29, Comfort Station, Cold Springs Campground #1 OK Buildings $331,541.88  $            67,823.38 2

Chickasaw NRA B-30, Comfort Station, Cold Springs Campground #2 OK Buildings $331,541.88  $            87,444.21 2

Chickasaw NRA B-31, Comfort Station, Travertine Island OK Buildings $331,541.88  $            21,511.54 2

Chickasaw NRA B-32, Comfort Station, Buffalo Springs OK Buildings $331,541.88  $            15,092.75 2

Chickasaw NRA B-33, Checking Station, Cold Springs Campground OK Buildings $95,586.00  $              6,764.30 2

Chickasaw NRA B-36, Warehouse, Former Mule Barn, Maintenance Area OK Buildings $1,152,428.44  $            75,354.96 2

Chickasaw NRA B-37, Crew Room, Maintenance Area OK Buildings $316,752.25  $          237,576.10 2

Chickasaw NRA B-38, Mechanic Shop, Truck Shed, Maintenance Area OK Buildings $374,575.48  $            78,659.51 2

Chickasaw NRA B-50, Comfort Station, Rock Creek Campground #1 OK Buildings $124,675.53  $            10,102.65 2
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Chickasaw NRA B-51, Comfort Station, Rock Creek Campground #2 OK Buildings $124,675.53  $            17,152.84 2

Chickasaw NRA B-60, Comfort Station, Rock Creek Campground #3 OK Buildings $155,655.51  $            19,735.17 2

Chickasaw NRA B-67, Comfort Station, Walnut Grove OK Buildings $273,190.51  $            22,796.62 2

Chickasaw NRA B-69, Comfort Station, Black Sulphur OK Buildings $155,655.51  $            11,864.72 2

Chickasaw NRA B-73, Comfort Station, Little Niagara OK Buildings $155,655.51  $            18,749.89 2

Chickasaw NRA B-82, Buckhorn Pavilion OK Buildings $118,574.71  $            46,768.16 2

Chickasaw NRA B-83, Water Treatment Plant, Buckhorn Area OK Buildings $343,647.23  $              3,825.31 2

Chickasaw NRA B-86, Comfort Station, Buckhorn Launch Ramp OK Buildings $170,767.70  $            19,725.37 2

Chickasaw NRA B-102, Comfort Station, Point Launch Ramp OK Buildings $170,767.70  $              4,907.94 2

Chickasaw NRA B-125, Central Fire Cache, Maintenance Area OK Buildings $195,789.23  $            23,090.70 2

Chickasaw NRA B-130, Storage, The Point, Butler Building OK Buildings $199,757.24  $              8,284.63 2

Chickasaw NRA B-134, Underground Paint Storage, Maintenance Area OK Buildings $161,412.05  $            20,660.70 2

Chickasaw NRA B-135, Buckhorn Ranger Station OK Buildings $245,052.82  $            19,492.13 2

Chickasaw NRA B-138, Comfort Station, Buckhorn CG Loop A OK Buildings $509,280.67  $          113,028.53 2

Chickasaw NRA B-139, Comfort Station, Buckhorn Campground Loop B OK Buildings $509,280.67  $            69,007.73 2

Chickasaw NRA B-140, Comfort Station, Buckhorn Campground Loop C OK Buildings $785,833.67  $          110,493.05 2

Chickasaw NRA B-141, Comfort Station, Buckhorn Campground Loop D OK Buildings $785,833.67  $            52,048.00 2

Chickasaw NRA B-142, Comfort Station, Point Campground, Phase 1 OK Buildings $509,280.67  $                       -   2

Chickasaw NRA B-144, Point Ranger Station OK Buildings $204,210.69  $            16,664.63 2

Chickasaw NRA RT 010, Perimeter Drive OK Paved Roads $9,723,929.70  $       2,031,342.21 2

Chickasaw NRA RT 011, Buckhorn Road OK Paved Roads $2,531,384.55  $       1,034,889.93 2

Chickasaw NRA RT 012, Guy Sandy Road OK Paved Roads $1,562,583.05  $          302,052.70 2

Chickasaw NRA RT 013ZZ, Point Roads OK Paved Roads $1,656,338.04  $          378,184.09 2

Chickasaw NRA RT 014, Twelfth Street Entrance Road OK Paved Roads $93,482.24  $            22,195.98 2

Chickasaw NRA RT 200A, Buckhorn Campground Loop A OK Paved Roads $990,911.69  $          100,006.27 2

Chickasaw NRA RT 201, Guy Sandy Campground Road OK Paved Roads $766,554.33  $            58,888.97 2

Chickasaw NRA RT 203, Point Launching Ramp Road OK Paved Roads $373,928.94  $            47,124.77 2

Chickasaw NRA RT 0204, Point Campground Access Road OK Paved Roads $2,437,629.56  $          853,915.41 2

Chickasaw NRA RT 207ZZ, Cold Springs Campground Roads OK Paved Roads $1,682,680.23  $          212,926.39 2

Chickasaw NRA RT 208ZZ, Central Campground Loops OK Paved Roads $897,429.46  $          127,600.41 2

Chickasaw NRA RT 209, Rock Creek Campground Road OK Paved Roads $2,481,709.19  $          727,227.36 2

Chickasaw NRA RT 220, Sycamore Crossing OK Paved Roads $556,116.41  $          211,672.62 2

Chickasaw NRA RT 912, Vendome Parking Lot OK Paved Roads $447,184.35  $          193,979.57 2

Chickasaw NRA T-1, Antelope and Buffalo Springs Trail OK Trails $598,708.27  $                       -   2

Chickasaw NRA T-1a, Dry Creek Trail OK Trails $29,611.09  $                       -   2

Chickasaw NRA T-1b, Tall Oaks Trail OK Trails $25,051.30  $                       -   2

Chickasaw NRA T-1c, Prairie Loop Trail OK Trails $30,088.31  $                       -   2

Chickasaw NRA T-2, Little Niagara Trail OK Trails $118,408.32  $              1,015.54 2

Chickasaw NRA T-3, Travertine Island Trail OK Trails $86,142.53  $            10,692.00 2

Chickasaw NRA T-4, Travertine Creek Trail OK Trails $425,533.09  $            16,803.28 2

Chickasaw NRA T-5, Pavilion Springs Trail OK Trails $75,069.87  $              5,347.22 2

Chickasaw NRA T-6, Veterans Center Trail OK Trails $128,388.93  $              3,045.63 2

Chickasaw NRA T-7, Flower Park Trails OK Trails $931,556.66  $            70,454.77 2

Chickasaw NRA T-8, Vendome Area Trail OK Trails $53,653.75  $              1,353.94 2

Chickasaw NRA T-9, Black Sulphur Springs/Creek Crossing OK Trails $45,711.89  $                       -   2

Chickasaw NRA T-10, Upper Buffalo Pasture Trail OK Trails $551,413.39  $            42,661.87 2

Chickasaw NRA T-11, Bromide Hill Trail OK Trails $1,996,005.15  $            10,847.60 2

Chickasaw NRA T-12, Rock Creek Campground Trail OK Trails $62,161.24  $              2,031.96 2

Chickasaw NRA T-13, Bromide Area Trail OK Trails $57,134.79  $              8,800.26 2

Chickasaw NRA T-15, Rock Creek/Lower Buffalo Pasture Trail OK Trails $203,228.71  $            74,086.55 2

Chickasaw NRA T-16, Fishing Rock Trail, The Point OK Trails $137,135.67  $                       -   2

Chickasaw NRA T-17, Lakeview Trail, The Point OK Trails $60,949.19  $                       -   2

Chickasaw NRA T-18, Buckhorn Area Trail OK Trails $121,898.37  $                       -   2

Chickasaw NRA Boat Dock Fuel System OK All Others $30,653.74  $                       -   2

Chickasaw NRA Vendome Well Basin & Fountain OK All Others $44,559.02  $                       -   2

Chickasaw NRA Buffalo Spring Stone Enclosure OK All Others $333,333.82  $          103,099.80 2

Chickasaw NRA B-133, Veterans Lake Picnic Pavilion OK Buildings $118,574.71  $              3,354.68 2

Chickasaw NRA RT 214, Veterans Lake Access Road OK Paved Roads $972,215.24  $          299,532.18 2

Chickasaw NRA RT 215, Veterans Lake Road OK Paved Roads $1,252,661.95  $          183,029.26 2

Chickasaw NRA T-14, Veterans Lake Trail OK Trails $3,131,607.89  $          756,072.35 2

Chickasaw NRA RT 200B, Buckhorn Campground Loop B OK Paved Roads $1,196,572.61  $          150,800.98 2

Chickasaw NRA RT 200C, Buckhorn Campground Loop C OK Paved Roads $1,159,179.71  $          179,909.71 2

Chickasaw NRA RT 200DZZ, Buckhorn Campground Route OK Paved Roads $1,477,019.31  $          127,557.36 2

Chickasaw NRA RT 0204, Point Campground Access Road OK Paved Roads $2,437,629.56  $                       -   2

Chickasaw NRA RT 207B, Cold Springs Campground Road OK Paved Roads $448,714.73  $                       -   2

Chickasaw NRA RT 207C, Cold Springs Campground Road OK Paved Roads $50,722.63  $                       -   2

Chickasaw NRA RT 207D, Cold Springs Campground Road OK Paved Roads $74,785.79  $                       -   2

Chickasaw NRA RT 208B, Central Campground Road OK Paved Roads $299,143.15  $          127,600.41 2

Chickasaw NRA RT 208C, Central Campground Road OK Paved Roads $93,482.24  $                       -   2

Chickasaw NRA RT 208D, Central Campground Road OK Paved Roads $373,928.94  $                       -   2

Chickasaw NRA Panther Falls Culvert Bridge, RT 7510-001P OK Paved Roads $432,140.81  $            38,758.50 2

Chickasaw NRA Perimeter Road Bridge over Limestone Creek OK Paved Roads $457,150.56  $            78,802.83 2

Chickasaw NRA Foot Trail Bridge, RT 7510-004S, Lincoln Bridge OK Paved Roads $322,935.96  $            34,080.75 2

Chickasaw NRA Travertine Creek Constructed Waterway OK All Others $2,046,907.78  $                       -   2

Chickasaw NRA Buffalo Corral OK All Others $42,056.01  $            25,000.00 2

Chickasaw NRA Buffalo Pasture OK All Others $757,035.69  $          118,553.22 2

Chickasaw NRA Buffalo Pasture Fence OK All Others $829,591.68  $                       -   2

Chickasaw NRA Veterans Lake Dam and Spillway OK All Others $5,060,016.67  $                       -   2

Chickasaw NRA 12th Street Entry Fountain OK All Others $313,331.57  $            79,494.71 2

Chickasaw NRA Buckhorn Waterfront System OK All Others $1,883,755.46  $            51,303.53 2

Chickasaw NRA Point Area Waterfront System OK All Others $2,876,803.38  $          250,731.01 2

Chickasaw NRA Guy Sandy Waterfront System OK All Others $1,282,796.22  $            89,618.65 2

Chickasaw NRA Veterans Lake Waterfront System OK All Others $292,591.57  $          102,964.21 2

Chiricahua NM & Fort Bowie NHS RD-004B Bonita Canyon Campground Loop Road  RT-200B AZ Paved Roads $329,878.64  $            40,425.43 2

Chiricahua NM & Fort Bowie NHS
Faraway Ranch House Parking - Employee RT-0905 AZ Unpaved Roads $11,097.62  $                       -   2

Chiricahua NM & Fort Bowie NHS
Faraway Ranch House Parking - Horse Parking AZ Unpaved Roads $18,159.75  $                       -   2

Chiricahua NM & Fort Bowie NHS Faraway Ranch  House Trail AZ Trails $27,704.18  $            18,029.91 2

Chiricahua NM & Fort Bowie NHS BLDG-F-05  Faraway Ranch Tool Shed AZ Buildings $35,573.01  $              1,108.37 2

Chiricahua NM & Fort Bowie NHS BLDG-F-06 Faraway Ranch Power House AZ Buildings $15,810.01  $            10,600.41 2

Chiricahua NM & Fort Bowie NHS BLDG-F-03 Faraway Ranch Storage Shed AZ Buildings $24,845.70  $              1,254.40 2

Chiricahua NM & Fort Bowie NHS Radio communication system AZ All Others $608,975.83  $                       -   2

Chiricahua NM & Fort Bowie NHS Maintained Landscape Faraway Ranch Area AZ All Others $288,702.47  $              2,153.29 2

Chiricahua NM & Fort Bowie NHS Pinery Water system AZ Water Systems $163,788.25  $                       -   2

Chiricahua NM & Fort Bowie NHS Waysides AZ All Others $53,051.81  $            45,107.12 2

Chiricahua NM & Fort Bowie NHS Kiosks AZ All Others $68,682.99  $                       -   2

Chiricahua NM & Fort Bowie NHS Electronics AZ All Others $44,734.61  $                       -   2

Chiricahua NM & Fort Bowie NHS INTERP Art AZ All Others $357,962.91  $                       -   2

Chiricahua NM & Fort Bowie NHS ADA Trail bridge-Bonita Creek birding Loop AZ All Others $51,710.71  $                       -   2

Chiricahua NM & Fort Bowie NHS Campground Trail Bridge AZ All Others $35,662.56  $                       -   2

Chiricahua NM & Fort Bowie NHS Faraway Ranch Bridge AZ All Others $25,174.95  $                       -   2

Chiricahua NM & Fort Bowie NHS Silver Spur Trail Bridge AZ All Others $21,702.54  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-018 Bonita Creek Comfort Station AZ Buildings $36,663.81  $                       -   2

Chiricahua NM & Fort Bowie NHS RD-011 Bonita Creek Parking Lot RT 903 AZ Paved Roads $162,240.88  $            21,058.27 2

Chiricahua NM & Fort Bowie NHS RD-009 Faraway Ranch Picnic Parking Lot RT 904 AZ Paved Roads $352,855.60  $            42,860.38 2

Chiricahua NM & Fort Bowie NHS RD-012 Visitor Center Parking Lot RT 900 AZ Paved Roads $470,426.19  $            25,524.88 2

Chiricahua NM & Fort Bowie NHS
RHYOLITE CREEK ROAD AZ Unpaved Roads $416,382.87  $                       -   2

Chiricahua NM & Fort Bowie NHS TRL-016 Bonita Creek Loop AZ Trails $142,369.99  $                       -   2

Chiricahua NM & Fort Bowie NHS TRL-012 Bonita Creek Trail AZ Trails $118,494.24  $                       -   2

Chiricahua NM & Fort Bowie NHS TRL-011 Silver Spur Meadow AZ Trails $173,398.39  $            20,485.38 2

Chiricahua NM & Fort Bowie NHS Corrals - HIST AZ All Others $70,425.91  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-005 Maintenance Shop - HIST AZ Buildings $369,183.47  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-006 Custodial Storage - HIST AZ Buildings $47,164.90  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-008 Museum Storage/Ready Room - HIST AZ Buildings $417,525.40  $                       -   2

Chiricahua NM & Fort Bowie NHS TRL-002 Campground Trail AZ Trails $74,581.90  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-010 Campground Comfort Station - HIST AZ Buildings $171,045.75  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-012 Amphitheater/AV Building AZ All Others $299,847.02  $            71,001.99 2

Chiricahua NM & Fort Bowie NHS RD-004A Bonita Canyon Campground Loop Road RT-200A AZ Paved Roads $746,567.46  $          262,675.45 2

Chiricahua NM & Fort Bowie NHS GRD-011 Massai Point Picnic AZ All Others $28,147.54  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-013 Massai Point Exhibit Building - HIST AZ Buildings $173,937.31  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-042 Massai Point Comfort Station AZ Buildings $79,480.12  $                       -   2

Chiricahua NM & Fort Bowie NHS RD-013 Massai Point Parking Lot RT 910 AZ Paved Roads $751,098.01  $            42,222.55 2

Chiricahua NM & Fort Bowie NHS TRL-017 Massai Point (HC) Exhibit Trail AZ Trails $168,695.04  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-017 Sugarloaf Comfort Station AZ Buildings $79,480.12  $                       -   2

Chiricahua NM & Fort Bowie NHS RD-014 Sugarloaf Parking Lot RT 909 AZ Paved Roads $229,307.54  $            31,905.87 2

Chiricahua NM & Fort Bowie NHS BLDG-016 Echo Canyon  Comfort Station AZ Buildings $79,480.12  $                       -   2

Chiricahua NM & Fort Bowie NHS RD-015 Echo Canyon Parking  Lot RT 908 AZ Paved Roads $214,980.81  $            28,608.93 2

Chiricahua NM & Fort Bowie NHS TRL-001 Natural Bridge Trail AZ Trails $527,149.75  $                       -   2

Chiricahua NM & Fort Bowie NHS TRL-014 Visitor Center Rear Walkway AZ Trails $14,825.93  $                       -   2

Chiricahua NM & Fort Bowie NHS BLDG-024 Headquarters AZ Buildings $910,743.56  $            58,887.87 2

Chiricahua NM & Fort Bowie NHS RD-016 Erickson Cemetery Parking Lot RT 902 AZ Paved Roads $71,040.16  $              8,827.22 2

Chiricahua NM & Fort Bowie NHS BLDG-007 Maintenance Bays/Warehouse - HIST AZ Buildings $1,277,411.65  $            66,183.64 2

Chiricahua NM & Fort Bowie NHS BLDG-009 Library- HIST AZ Buildings $61,438.76  $              4,795.23 2

Chiricahua NM & Fort Bowie NHS Entrance Sign Parking AZ Paved Roads $23,886.76  $                       -   2

Chiricahua NM & Fort Bowie NHS Route 10 Natural Bridge RT 907 AZ Paved Roads $24,512.55  $              2,340.20 2

Chiricahua NM & Fort Bowie NHS TRL-067 CHIR Administrative Trail AZ Trails $36,668.62  $                       -   2

Colorado NM F1-Bison Fence CO All Others $1,398,934.15  $                       -   2

Colorado NM F2-Boundary Fence CO All Others $2,090,482.73  $          563,582.78 2

Colorado NM Fuel System CO All Others $26,501.09  $              3,857.26 2

Colorado NM Lower Monument Canyon Trailhead CO All Others $20,236.15  $                       -   2

Colorado NM Distant View Maintained Landscape CO All Others $31,392.43  $                       -   2

Colorado NM Red Canyon Overlook Maintained Area CO All Others $181,597.49  $                       -   2
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Colorado NM Grand View Maintained Area CO All Others $397,244.51  $                       -   2

Colorado NM Independence Monument View Maintained Landscape CO All Others $105,164.65  $                       -   2

Colorado NM Coke Ovens Overlook Maintained Landscape CO All Others $81,718.87  $                       -   2

Colorado NM Artist Point Maintained Landscape CO All Others $197,487.27  $                       -   2

Colorado NM Highland View Maintained Landscape CO All Others $111,228.46  $                       -   2

Colorado NM
Wildwood Trailhead CO Unpaved Roads $72,198.02  $                       -   2

Colorado NM T - Corkscrew Trail CO Trails $684,271.31  $              8,018.00 2

Colorado NM
Lower Monument Canyon Parking CO Unpaved Roads $19,967.81  $                       -   2

Colorado NM
West Entrance Septic System CO

Waste Water

Systems
$23,782.94  $                       -   2

Colorado NM
East Side Septic System CO

Waste Water

Systems
$48,011.42  $                       -   2

Colorado NM
Devils Kitchen Septic System CO

Waste Water

Systems
$47,477.54  $                       -   2

Colorado NM IT System CO All Others $285,472.31  $                       -   2

Colorado NM Visitor Center Exhibits CO All Others $1,296,294.62  $                       -   2

Colorado NM Interpretive Waysides CO All Others $224,111.01  $                       -   2

Colorado NM Propane System CO All Others $124,889.24  $                       -   2

Colorado NM B1-Stone House CO Buildings $685,424.10  $            22,580.48 2

Colorado NM B2-Stone House Garage CO Buildings $82,473.77  $              9,648.69 2

Colorado NM B3-C Loop Comfort Station CO Buildings $223,611.27  $              4,173.09 2

Colorado NM B4-R&T SHOP CO Buildings $631,595.01  $            72,759.04 2

Colorado NM B5-Oil House CO Buildings $77,600.81  $            14,856.30 2

Colorado NM B6-Cold Storage Building CO Buildings $1,287,570.27  $          126,741.15 2

Colorado NM B7-B&U Shop CO Buildings $1,243,778.28  $          202,621.36 2

Colorado NM B11-Permanent Residence #11 CO Housing $223,740.44  $            24,921.17 2

Colorado NM B22-A Loop Comfort Station CO Buildings $128,496.94  $              4,583.06 2

Colorado NM B48-Devils Kitchen Picnic Shelter CO Buildings $221,504.15  $                       -   2

Colorado NM T1-Serpents Trail CO Trails $2,848,447.71  $          177,112.50 2

Colorado NM T2-Monument Canyon Trail CO Trails $2,981,842.19  $          406,381.56 2

Colorado NM T3-Devils Kitchen Trail CO Trails $131,609.54  $            36,228.86 2

Colorado NM T5-Liberty Cap Trail CO Trails $1,533,575.53  $          643,525.87 2

Colorado NM C1-Saddlehorn Campground CO Campgrounds $1,625,051.18  $          596,019.93 2

Colorado NM P1-Saddlehorn Picnic Area CO All Others $316,739.81  $          169,698.92 2

Colorado NM P2-Devils Kitchen Picnic Area CO All Others $288,233.23  $          167,420.54 2

Colorado NM WA2-East Side Water System CO Water Systems $305,877.39  $            21,284.25 2

Colorado NM RS1-COLM Radio System CO All Others $485,667.71  $                       -   2

Colorado NM PS1-COLM Phone System CO All Others $361,558.49  $                       -   2

Colorado NM RTU01-Road Tunnel #1 CO Paved Roads $3,532,588.52  $          362,134.44 2

Colorado NM RT0011-East Glade Park Road CO Paved Roads $2,787,310.31  $          356,699.88 2

Colorado NM RTU02-Road Tunnel #2 CO Paved Roads $2,873,970.32  $          390,464.98 2

Colorado NM RT0202-Devils kitchen picnic area road CO Paved Roads $464,551.72  $            20,447.09 2

Colorado NM RT0400-Sadddlehorn Maintenance/Residence Road CO Paved Roads $1,277,517.23  $          209,645.33 2

Colorado NM RT0402-East Shop Road CO Paved Roads $425,839.08  $            71,046.30 2

Colorado NM RT0201A-Saddlehorn Campground Loop A CO Paved Roads $851,678.15  $            28,086.59 2

Colorado NM RTU03-Road Tunnel #3 CO Paved Roads $8,023,167.15  $          756,357.52 2

Colorado NM RT0907-Independence Monument View Parking CO Paved Roads $315,764.95  $            20,342.96 2

Colorado NM RT0908-Grand View Parking CO Paved Roads $135,098.33  $            10,223.55 2

Colorado NM RT0909-Coke Ovens Overlook Parking CO Paved Roads $113,920.75  $              8,674.40 2

Colorado NM RT0910-Highland View Parking CO Paved Roads $162,994.31  $            11,256.31 2

Colorado NM RT0913-Ute Canyon Overlook Parking CO Paved Roads $93,473.44  $              7,952.99 2

Colorado NM RT0914-Red Canyon Overlook Parking CO Paved Roads $129,694.39  $              9,809.17 2

Colorado NM RT0915-Cold Shivers Overlook Parking CO Paved Roads $154,815.38  $            18,862.51 2

Colorado NM RT0918-Devil's Kitchen Picnic Area Parking CO Paved Roads $433,044.91  $          146,449.13 2

Colorado NM RT0919-Artists Point Parking CO Paved Roads $191,620.55  $            12,805.47 2

Colorado NM RT0921-Distant View Parking CO Paved Roads $76,677.43  $              6,814.99 2

Colorado NM RT0200-Saddlehorn Loop Road CO Paved Roads $3,677,701.10  $          401,049.56 2

Colorado NM T8-Coke Ovens Trail CO Trails $112,173.97  $            20,757.84 2

Colorado NM T9-Otto's Trail CO Trails $84,370.62  $                       -   2

Colorado NM T10-Alcove Nature Trail CO Trails $418,432.82  $                       -   2

Colorado NM T14-Canyon Rim Trail CO Trails $156,206.01  $            31,774.91 2

Coronado NMem Picnic Area Parking B AZ Paved Roads $21,478.24  $                       -   2

Coronado NMem Picnic Area Parking C AZ Paved Roads $18,056.42  $                       -   2

Coronado NMem Park Radio System AZ All Others $607,671.19  $                       -   2

Coronado NMem Cave Trail Parking RT908 AZ Paved Roads $56,618.66  $            20,882.72 2

Coronado NMem CORO00017-This is a lithic scatter with some modern glass. AZ All Others $15,763.94  $                       -   2

Coronado NMem Waysides AZ All Others $144,373.07  $                       -   2

Coronado NMem Kiosks AZ All Others $45,428.35  $                       -   2

Coronado NMem Electronics AZ All Others $39,538.09  $                       -   2

Coronado NMem Interp Art AZ All Others $725,717.23  $                       -   2

Coronado NMem Picnic Trail Bridge AZ All Others $71,973.52  $                       -   2

Coronado NMem CORO00008-light lithic scatter AZ All Others $66,391.23  $                       -   2

Coronado NMem CORO00009- light lithic scatter AZ All Others $94,751.33  $                       -   2

Coronado NMem CORO00010-historic ranch AZ All Others $23,881.11  $                       -   2

Coronado NMem CORO00011-hunting camp AZ All Others $26,271.91  $                       -   2

Coronado NMem CORO00012- miner garbage AZ All Others $16,269.01  $                       -   2

Coronado NMem CORO00013-metate fragment AZ All Others $8,035.86  $                       -   2

Coronado NMem CORO00016 (Ratliffe Ranch) AZ All Others $624,737.28  $                       -   2

Coronado NMem CORO00018 AZ All Others $25,570.53  $                       -   2

Coronado NMem CORO00019 AZ All Others $7,615.03  $                       -   2

Coronado NMem CORO00020-small and dispersed lithic scatter AZ All Others $5,090.04  $                       -   2

Coronado NMem CORO00021-historic rock feature and artifacts AZ All Others $6,773.36  $                       -   2

Coronado NMem CORO00022-rocks AZ All Others $36,160.38  $                       -   2

Coronado NMem CORO00023-lithic scatter AZ All Others $59,439.32  $                       -   2

Coronado NMem CORO00024-linear artifact scatter AZ All Others $18,551.73  $                       -   2

Coronado NMem CORO00025-small lithic and groundstone scatter AZ All Others $5,370.59  $                       -   2

Coronado NMem CORO00026-lithic scatter AZ All Others $4,809.48  $                       -   2

Coronado NMem CORO00027-high density of lithics AZ All Others $58,510.05  $                       -   2

Coronado NMem CORO00029-One flake tool AZ All Others $6,773.36  $                       -   2

Coronado NMem CORO00030-fairly dense lithic scatter AZ All Others $6,352.53  $                       -   2

Coronado NMem CORO00031 AZ All Others $6,492.81  $                       -   2

Coronado NMem CORO00032-low density lithic scatter AZ All Others $11,402.52  $                       -   2

Coronado NMem CORO00033-Prehistoric artifacts AZ All Others $9,017.80  $                       -   2

Coronado NMem CORO00034-lithic scatter AZ All Others $10,560.85  $                       -   2

Coronado NMem CORO00037-2 biface fragments AZ All Others $5,791.42  $                       -   2

Coronado NMem Visitor Center Comfort Station AZ Buildings $151,006.29  $            25,914.66 2

Coronado NMem Montezuma Pass Comfort Station AZ Buildings $120,202.49  $                       -   2

Coronado NMem Crest Trail AZ Trails $912,329.50  $                       -   2

Coronado NMem Peak Trail AZ Trails $104,350.24  $                       -   2

Coronado NMem Joe's Canyon Trail AZ Trails $607,649.41  $          131,664.52 2

Coronado NMem Yaqui Ridge Trail AZ Trails $299,942.16  $                       -   2

Coronado NMem Cave Trail AZ Trails $192,719.21  $                       -   2

Coronado NMem PICNIC AREAS AZ All Others $115,633.14  $            93,577.36 2

Coronado NMem Picnic Area Comfort Station AZ Buildings $147,924.53  $            10,945.65 2

Coronado NMem Electrical System AZ All Others $302,253.28  $                       -   2

Coronado NMem Telephone System-PMIS 143095 AZ All Others $29,266.86  $                       -   2

Coronado NMem Picnic Trail AZ Trails $144,895.64  $                       -   2

Coronado NMem Picnic Parking Area Cul De Sac RT  904 AZ Paved Roads $50,263.50  $            11,637.57 2

Coronado NMem Picnic Area Parking A  RT903A AZ Paved Roads $17,935.85  $            30,151.22 2

Coronado NMem Montezuma Pass Parking Area RT 902 AZ Paved Roads $1,013,384.83  $          153,864.51 2

Coronado NMem Visitor Center Parking RT 900 AZ Paved Roads $139,853.73  $                       -   2

Curecanti NRA Lake Fork LF Boat Wash - Decontamination CO Buildings $477,272.64  $                       -   2

Curecanti NRA
Cimarron Water Tank Rd, Rte 0409 CO Unpaved Roads $39,245.70  $                       -   2

Curecanti NRA Elk Creek Ranger Cache/ Offices EC8 CO Buildings $1,871,174.88  $            52,452.02 2

Curecanti NRA Elk Creek Boat/ Equiment Shop EC9 CO Buildings $1,257,793.82  $              6,053.70 2

Curecanti NRA Elk Creek Marina Parking Area Rte 0904 EC CO Paved Roads $1,177,704.74  $          187,797.84 2

Curecanti NRA Elk Creek Picnic Area EC CO All Others $169,871.72  $                       -   2

Curecanti NRA
Elk Creek Dump Station EC CO

Waste Water

Systems
$706,248.68  $            21,894.59 2

Curecanti NRA Elk Creek Campground Loop D Electric System CO All Others $364,504.95  $                       -   2

Curecanti NRA Elk Creek Administration Bldg EC27 CO Buildings $2,119,051.65  $            34,345.20 2

Curecanti NRA Elk Creek Propane System CO All Others $387,398.28  $              9,617.87 2

Curecanti NRA EC Elk Creek Fuel System CO All Others $286,235.41  $            31,817.51 2

Curecanti NRA
Pine Creek Parking Area CO Unpaved Roads $147,129.21  $              6,937.56 2

Curecanti NRA Pine Creek Comfort Station PC6 CO Buildings $14,795.13  $              5,385.18 2

Curecanti NRA Pine Creek Trail CO Trails $278,210.10  $            47,156.80 2

Curecanti NRA Cimarron Water System CM CO Water Systems $1,215,016.56  $              7,077.00 2

Curecanti NRA
Cimarron Sewer System CM CO

Waste Water

Systems
$1,061,189.44  $                       -   2

Curecanti NRA Lake Fork Water System LF CO Water Systems $994,378.07  $                       -   2

Curecanti NRA
Lake Fork Sewer System LF CO

Waste Water

Systems
$1,661,534.26  $                       -   2

Curecanti NRA
Lake Fork Dump Station LF CO

Waste Water

Systems
$658,546.29  $              8,013.71 2

Curecanti NRA
Bay of Chickens Rd Rte 0102 BY CO Unpaved Roads $57,186.60  $              3,265.34 2

Curecanti NRA EC Elk Creek Residence Rd Rte 0402 CO Paved Roads $308,886.37  $            82,972.67 2

Curecanti NRA
East Elk Creek Parking Rte 0950 EE CO Unpaved Roads $39,333.31  $              3,119.69 2

Curecanti NRA Pine Creek Waterfront CO All Others $390,515.74  $            55,751.05 2
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Devils Tower NM Propane System, Housing WY All Others $28,016.04  $                       -   2

Devils Tower NM G45 Campground Loop A/B Sites and Grounds WY Campgrounds $2,033,936.40  $            41,798.19 2

Devils Tower NM RT 010 Main Park Road WY Paved Roads $4,964,389.92  $          713,113.77 2

Devils Tower NM B32 Entrance Station Fee Booth (Kiosk) WY Buildings $23,829.07  $            10,267.84 2

Devils Tower NM Propane System, Entrance Station WY All Others $20,392.16  $                       -   2

Devils Tower NM RT 200 Campground Road WY Paved Roads $1,347,983.83  $          100,194.15 2

Devils Tower NM B18 Loop A Comfort Station WY Buildings $118,689.44  $            43,641.21 2

Devils Tower NM B19 Loop B Comfort Station WY Buildings $118,689.44  $            43,676.21 2

Devils Tower NM G46 Picnic Grounds WY All Others $383,980.36  $            46,515.28 2

Devils Tower NM B26 Picnic Grounds Comfort Station WY Buildings $118,689.44  $            33,736.94 2

Devils Tower NM RT400 Administration/Housing Road WY Paved Roads $554,171.13  $            61,646.31 2

Devils Tower NM B23 Administration Building WY Buildings $445,537.28  $            28,311.37 2

Devils Tower NM B22 Maintenance/Shop Building WY Buildings $1,006,127.84  $            94,968.51 2

Devils Tower NM Fuel System, Gasoline WY All Others $20,305.79  $                       -   2

Devils Tower NM Fuel System, Diesel WY All Others $20,305.79  $                       -   2

Devils Tower NM Propane System,  Admin/B24/Maint WY All Others $39,039.44  $                       -   2

Devils Tower NM 00000005 House (B05) Permanent Quarters WY Housing $216,633.68  $          168,771.42 2

Devils Tower NM 00000006 House (B06) Permanent Quarters WY Housing $216,633.68  $          181,879.65 2

Devils Tower NM B24 Offices WY Buildings $523,109.79  $          159,940.04 2

Devils Tower NM 0000021 (6-plex )Seasonal Quarters WY Housing $596,440.21  $          319,929.32 2

Devils Tower NM Propane System Visitor Center & Ranger Office WY All Others $30,823.54  $                       -   2

Devils Tower NM RT 902 Visitor Center Area Parking Lot (paved) WY Paved Roads $484,091.14  $              9,975.35 2

Devils Tower NM
RT 903 Visitor Center Area Parking Lot (unpaved) WY Unpaved Roads $107,791.00  $                       -   2

Devils Tower NM RB1390-001P Belle Fourche River Bridge WY Paved Roads $8,606,278.54  $            90,247.50 2

Devils Tower NM RT 909 Visitor Center Long RV Parking (Paved) WY Paved Roads $58,990.63  $              6,134.64 2

Dinosaur NM HQ Housing Area VIP Trailer Pads - Site 17 CO Campgrounds $28,547.29  $                       -   2

Dinosaur NM SMCG VIP Trailer Pad - Site 85 UT All Others $7,030.90  $                       -   2

Dinosaur NM GRCG VIP Trailer Pads - Site 22 UT Campgrounds $36,405.58  $                       -   2

Dinosaur NM Trailer Pad, Concrete, 30 FT, 12 FT, 3-7 LODORE VIP CO Campgrounds $10,845.94  $                       -   2

Dinosaur NM Iron Springs Bench Overlook Road CO Paved Roads $1,193,053.28  $          143,483.12 2

Dinosaur NM Island Park Overlook Rt 218 CO Paved Roads $356,710.88  $            95,408.81 2

Dinosaur NM Escalante Overlook Road CO Paved Roads $392,381.97  $          119,632.73 2

Dinosaur NM Iron Springs Bench Parking Area B, RT909B CO Paved Roads $94,255.63  $              5,775.22 2

Dinosaur NM Deerlodge Ent Rd Pkg (MP 12.54-Left) RT 911B CO Paved Roads $31,140.86  $            14,133.65 2

Dinosaur NM Harpers Corner Parking Area RT916B CO Paved Roads $196,179.74  $            11,904.57 2

Dinosaur NM Canyon Overlook Parking Area 919B CO Paved Roads $39,542.69  $              2,357.63 2

Dinosaur NM Headquarters QTRS Parking Area RT922A CO Paved Roads $67,857.62  $            11,785.73 2

Dinosaur NM Headquarters QTRS Parking Area 922B CO Paved Roads $13,103.94  $              2,238.77 2

Dinosaur NM
Cross Mountain Gorge Parking Area RT924 CO Unpaved Roads $29,375.74  $              5,185.81 2

Dinosaur NM Green River Campground Parking Area RT925A UT Paved Roads $22,572.45  $              3,890.58 2

Dinosaur NM Green River Campground Parking Area Rt 925B UT Paved Roads $69,026.57  $            10,017.50 2

Dinosaur NM Split Mtn Campground Spur Parking RT 927A UT Paved Roads $28,265.24  $            18,611.21 2

Dinosaur NM Split Mtn Campground Parking RT927B UT Paved Roads $20,924.23  $            13,738.29 2

Dinosaur NM Green River Kiosk Parking Area RT928 UT Paved Roads $50,136.32  $              8,722.26 2

Dinosaur NM Boundary Fence - Stuntz Knoll I UT All Others $34,494.69  $                       -   2

Dinosaur NM Boundary Fence - Stuntz Knoll II UT All Others $19,344.13  $                       -   2

Dinosaur NM Boundary Fence - Stuntz Knoll III CO All Others $61,636.06  $                       -   2

Dinosaur NM Boundary Fence - Iron Springs CO All Others $91,030.39  $                       -   2

Dinosaur NM Right-Of-Way - Green River (Inbound Side) UT All Others $97,073.66  $                       -   2

Dinosaur NM Right-Of-Way - Harpers Corner (Inbound Side) CO All Others $2,244,484.30  $                       -   2

Dinosaur NM Right-Of-Way - Deerlodge  (Inbound Side) CO All Others $863,397.87  $                       -   2

Dinosaur NM Boundary Fence - Ruple Ridge UT All Others $110,487.48  $                       -   2

Dinosaur NM Boundary Fence - Chin Lee Reef N-S CO All Others $3,628.79  $                       -   2

Dinosaur NM Boundary Fence - Deerlodge III UT All Others $87,206.87  $                       -   2

Dinosaur NM Boundary Fence - Disappointment Draw CO All Others $27,240.38  $                       -   2

Dinosaur NM Boundary Fence - Main South Boundary I UT All Others $709,931.98  $            10,088.39 2

Dinosaur NM Boundary Fence - Main South Boundary II CO All Others $249,142.76  $            24,139.48 2

Dinosaur NM Boundary Fence - Round Top Mountain I UT All Others $81,394.75  $                       -   2

Dinosaur NM Boundary Fence - Round Top Mountain II UT All Others $16,444.65  $                       -   2

Dinosaur NM Douglass Quarry Office/Laboratory UT Buildings $27,951.41  $                       -   2

Dinosaur NM Historic Chew Pool Creek Ranch Cabin CO Buildings $31,445.34  $                       -   2

Dinosaur NM
Gates of Lodore Well Road RT 0409 CO Unpaved Roads $60,384.40  $                       -   2

Dinosaur NM
Gates of Lodore Reservoir Road RT 0410 CO Unpaved Roads $99,177.19  $                       -   2

Dinosaur NM DINO Radio System CO All Others $615,136.44  $                       -   2

Dinosaur NM Green River District Phone System UT All Others $577,440.91  $                       -   2

Dinosaur NM Yampa District Phone System CO All Others $337,449.12  $                       -   2

Dinosaur NM Boundary Fence - Chin Lee Reef E-W CO All Others $7,059.90  $                       -   2

Dinosaur NM Boundary Fence - Split Mountain CO All Others $149,105.15  $                       -   2

Dinosaur NM Boundary Fence - Dummy Bottom CO All Others $230,589.18  $                       -   2

Dinosaur NM Boundary Fence - Conway Draw CO All Others $263,729.55  $                       -   2

Dinosaur NM Boundary Fence - Jack Springs Draw CO All Others $198,114.13  $            73,835.74 2

Dinosaur NM Boundary Fence - Iron Mine Ridge CO All Others $269,692.30  $                       -   2

Dinosaur NM Boundary Fence - Iron Mine Basin I CO All Others $53,903.31  $                       -   2

Dinosaur NM Boundary Fence - Iron Mine Basin II CO All Others $71,590.73  $                       -   2

Dinosaur NM Boundary Fence - Iron Mine Basin III CO All Others $196,971.79  $                       -   2

Dinosaur NM Boundary Fence - Deerlodge I CO All Others $37,699.88  $                       -   2

Dinosaur NM Boundary Fence - Deerlodge II CO All Others $66,280.74  $                       -   2

Dinosaur NM Boundary Fence - Docs Valley CO All Others $115,853.01  $                       -   2

Dinosaur NM Boundary Fence - Daniels Canyon CO All Others $25,443.89  $                       -   2

Dinosaur NM Boundary Fence - Cub Creek CO All Others $65,671.22  $                       -   2

Dinosaur NM Boundary Fence - Green River CO All Others $60,907.98  $                       -   2

Dinosaur NM Boundary Fence - Red Wash I CO All Others $262,345.99  $            50,268.60 2

Dinosaur NM Boundary Fence - Red Wash II CO All Others $297,758.46  $            20,107.44 2

Dinosaur NM Boundary Fence - McKee Spring I CO All Others $32,236.54  $                       -   2

Dinosaur NM Boundary Fence - McKee Spring II CO All Others $32,500.16  $                       -   2

Dinosaur NM Boundary Fence - McKee Draw CO All Others $1,007,831.25  $                       -   2

Dinosaur NM Boundary Fence - Rainbow Draw CO All Others $100,149.19  $                       -   2

Dinosaur NM Boundary Fence - Wild Mountain I CO All Others $146,081.24  $                       -   2

Dinosaur NM Boundary Fence - Wild Mountain II CO All Others $65,314.14  $                       -   2

Dinosaur NM Boundary Fence - Buster Basin CO All Others $17,235.50  $                       -   2

Dinosaur NM Right-Of-Way - Green River (Outbound Side) CO All Others $97,073.66  $                       -   2

Dinosaur NM Right-Of-Way - Harpers Corner (Outbound Side) CO All Others $2,244,484.30  $                       -   2

Dinosaur NM Right-Of-Way - Deerlodge (Outbound Side) CO All Others $863,397.87  $                       -   2

Dinosaur NM Historic Jack Chew Dugout CO Buildings $12,328.44  $                       -   2

Dinosaur NM HQ Housing Area VIP Trailer Pads -Site18 CO Campgrounds $8,368.79  $                       -   2

Dinosaur NM HQ Housing Area VIP Trailer Pads -Site 19 CO Campgrounds $8,368.79  $                       -   2

Dinosaur NM GRCG VIP Trailer Pads.-Site 38 CO All Others $8,034.03  $                       -   2

Dinosaur NM GRCG VIP Trailer Pad - Site 40 CO Campgrounds $8,368.79  $                       -   2

Dinosaur NM QVC Grounds CO All Others $499,314.89  $            20,530.12 2

Dinosaur NM Harpers Corner Parking Area RT 916A CO Paved Roads $440,937.63  $            26,872.61 2

Dinosaur NM Harpers Corner Trail CO Trails $28,939.72  $              5,432.39 2

Dinosaur NM Harpers Corner SST CO Buildings $133,910.29  $              1,455.62 2

Dinosaur NM 3-2 Lodore Ranger Station Residence CO Housing $149,296.44  $            29,401.04 2

Dinosaur NM Wade & Curtis Cabin (Bldg. 3-4) CO Buildings $89,112.16  $            12,113.83 2

Dinosaur NM Echo Park Boat Ramp SST CO Buildings $133,910.29  $                       -   2

Dinosaur NM 2-13 Echo Park Cabin CO Housing $161,268.02  $            10,138.38 2

Dinosaur NM
Echo Park Road RT 210 CO Unpaved Roads $4,037,928.58  $                       -   2

Dinosaur NM 2-1 Headquarters CO Buildings $3,352,607.69  $          322,321.42 2

Dinosaur NM 2-3 Headquarters Resource Center CO Buildings $445,388.42  $            35,343.15 2

Dinosaur NM 2-4 Headquarters Residence CO Housing $254,073.11  $            34,298.21 2

Dinosaur NM 2-5 Headquarters Residence CO Housing $254,073.11  $            24,140.93 2

Dinosaur NM 2-6 Headquarters Residence CO Housing $254,073.11  $              8,441.98 2

Dinosaur NM 2-7 Headquarters Residence CO Housing $254,073.11  $            40,190.10 2

Dinosaur NM 2-8 Headquarters Residence CO Housing $254,073.11  $            11,232.78 2

Dinosaur NM 2-9 Headquarters Residence CO Housing $245,899.13  $              1,386.95 2

Dinosaur NM 2-10 Headquarters Residence CO Housing $245,899.13  $            47,740.20 2

Dinosaur NM 2-11 Headquarters 6-Plex CO Housing $737,334.40  $            82,587.15 2

Dinosaur NM Headquarters Housing Road RT 401 CO Paved Roads $802,599.48  $          253,600.43 2

Dinosaur NM
Headquarters Quarters Well Road RT 402 CO Unpaved Roads $25,547.25  $                       -   2

Dinosaur NM
Yampa Bench Road RT 102 CO Unpaved Roads $4,041,110.06  $                       -   2

Dinosaur NM 3-5 Zenobia Firetower CO Buildings $82,435.24  $                       -   2

Dinosaur NM 2-12 Roundtop Firetower and Quarters CO Housing $220,839.55  $                       -   2

Dinosaur NM Plug Hat Picnic Area HC Trail CO Trails $15,572.46  $              5,432.39 2

Dinosaur NM Plug Hat Butte Nature Trail CO Trails $89,466.82  $                       -   2

Dinosaur NM Escalante Overlook Parking Area RT 906 CO Paved Roads $211,249.97  $            12,848.11 2

Dinosaur NM Canyon Overlook Road RT 201 CO Paved Roads $3,888,469.94  $          495,926.93 2

Dinosaur NM Canyon Overlook Parking Area RT 919A CO Paved Roads $153,636.34  $              6,835.19 2

Dinosaur NM Canyon Overlook Lower Road  RT 215 CO Paved Roads $1,325,614.75  $            85,185.14 2

Dinosaur NM Canyon Overlook Lower Road  Parking Area RT 920 CO Paved Roads $57,231.85  $            10,017.50 2

Dinosaur NM
Lodore Access Road RT 205 CO Unpaved Roads $800,501.63  $                       -   2

Dinosaur NM Lodore Bridge CO Paved Roads $478,185.39  $              6,102.00 2

Dinosaur NM Lodore Nature Trail CO Trails $13,813.39  $              5,223.90 2

Dinosaur NM Island Park Overlook Parking Area Road RT 908 CO Paved Roads $220,852.24  $            13,199.81 2

Dinosaur NM Iron Springs Bench Parking Area  RT 909A CO Paved Roads $51,691.02  $              8,957.53 2

Dinosaur NM Echo Park Overlook Road Parking Area RT 910 CO Paved Roads $144,762.92  $            25,342.09 2

Dinosaur NM Split Mountain Campground UT Campgrounds $1,349,716.84  $              2,834.04 2
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Dinosaur NM Ely Creek Trail UT Trails $195,926.82  $                       -   2

Dinosaur NM 4-4 Resource Center UT Buildings $428,020.07  $            95,286.85 2

Dinosaur NM 4-5 Residence UT Housing $253,758.82  $            73,025.26 2

Dinosaur NM Lodore Boat Ramp SST CO Buildings $133,910.29  $                       -   2

Dinosaur NM Lodore Campground SST CO Buildings $133,910.29  $                       -   2

Dinosaur NM 4-6 Residence UT Housing $281,527.31  $            15,565.50 2

Dinosaur NM 4-7 Residence UT Housing $281,527.31  $            61,650.54 2

Dinosaur NM
Headquarters Sewage Lagoon Road, RT 0408 CO Unpaved Roads $588,572.95  $                       -   2

Dinosaur NM 4-8  4-Plex UT Housing $515,986.02  $                       -   2

Dinosaur NM 4-9  4-Plex UT Housing $419,994.36  $                       -   2

Dinosaur NM 2-14 Deerlodge Ranger Station CO Housing $162,272.06  $              3,515.08 2

Dinosaur NM 4-2 Green River Maintenance Shop UT Buildings $677,367.04  $              2,497.91 2

Dinosaur NM Deerlodge Campground SST CO Buildings $133,910.29  $                       -   2

Dinosaur NM Deerlodge Entrance Road RT 101 CO Paved Roads $22,530,791.05  $       7,626,886.13 2

Dinosaur NM
Deerlodge Campground Road RT 212 CO Unpaved Roads $148,765.79  $                       -   2

Dinosaur NM
Deerlodge Ranger Station Road CO Unpaved Roads $88,551.07  $                       -   2

Dinosaur NM 4-34 Controlled Storage UT Buildings $17,229.98  $                       -   2

Dinosaur NM Yampa Maintenance Parking Area RT 918 CO Paved Roads $781,046.43  $          339,479.28 2

Dinosaur NM Headquarters Parking Area RT 904 CO Paved Roads $239,868.78  $            35,124.31 2

Dinosaur NM Green River District Fuel System UT All Others $100,494.41  $                       -   2

Dinosaur NM
Castle Park Road RT 211 CO Unpaved Roads $258,569.11  $                       -   2

Dinosaur NM
Cross Mtn. Gorge Parking Area  RT 213 CO Unpaved Roads $30,299.21  $          157,844.77 2

Dinosaur NM Maintenance Yard RT 917 UT Paved Roads $329,924.78  $          143,388.52 2

Dinosaur NM Maintenance Employee Parking  RT 915 UT Paved Roads $77,431.33  $            33,860.61 2

Dinosaur NM Parking Area (MP 3.6) RT 905 CO Paved Roads $106,359.62  $            16,030.43 2

Dinosaur NM Parking Area (MP 24.5) RT 907 CO Paved Roads $127,930.02  $            22,395.06 2

Dinosaur NM Deerlodge Entrance Road Pkg RT 911A CO Paved Roads $70,906.41  $            13,248.33 2

Dinosaur NM Parking Area (MP .10) RT 913 CO Paved Roads $114,463.70  $            19,918.58 2

Dinosaur NM Plug Hat Picnic Area Parking (MP 4.19) RT 209 CO Paved Roads $710,568.07  $            63,263.07 2

Dinosaur NM Quarry Wastewater Road  RT 403 UT Paved Roads $338,493.72  $                       -   2

Dinosaur NM 4-41 Josies Cabin Area SST UT Buildings $133,910.29  $                       -   2

Dinosaur NM
GRD Water Storage Tank Road  [Unpaved] , RT 0405 UT Unpaved Roads $42,578.75  $                       -   2

Dinosaur NM
Island Park Access Road RT 203 UT Unpaved Roads $4,197,320.50  $                       -   2

Dinosaur NM
Rainbow Park Access Road RT 204 UT Unpaved Roads $315,241.79  $                       -   2

Dinosaur NM 4-42 Rainbow Park SST UT Buildings $133,910.29  $                       -   2

Dinosaur NM McKee Springs Petroglyph Trail UT Trails $12,893.33  $                       -   2

Dinosaur NM Quarry Residential Road RT 400 UT Paved Roads $463,201.93  $          180,264.08 2

Dinosaur NM Echo Park Campground SST 1 CO Buildings $58,163.05  $              3,705.74 2

Dinosaur NM GRD Seasonal Housing Parking RT 921 UT Paved Roads $57,231.85  $            24,143.87 2

Dinosaur NM Echo Park Campground SST 2 CO Buildings $58,163.05  $              3,584.90 2

Dinosaur NM Cub Creek Petroglyph Trail #13 UT Trails $5,280.93  $                       -   2

Dinosaur NM Cub Creek Petroglyph Trail #14 UT Trails $223,317.72  $                       -   2

Dinosaur NM Hog Canyon Trail UT Trails $28,641.59  $                       -   2

Dinosaur NM 4-16 SMCG Comfort Station UT Buildings $85,807.04  $              7,516.79 2

Dinosaur NM 4-22 GRCG Comfort Station UT Buildings $522,005.97  $            85,507.49 2

Dinosaur NM 4-24 GRCG Comfort Station UT Buildings $522,005.97  $                       -   2

Dinosaur NM 4-25 GRCG Comfort Station UT Buildings $522,005.97  $                       -   2

Dinosaur NM 4-15 SMCG Well House UT Buildings $23,629.69  $                       -   2

Dinosaur NM 4-26 GRCG Comfort Station UT Buildings $522,005.97  $                       -   2

Dinosaur NM 4-21 GRCG Residence UT Housing $131,404.49  $                       -   2

Dinosaur NM SMCG Boat Ramp Parking,  RT903 UT Paved Roads $161,595.81  $          124,423.64 2

Dinosaur NM SMCG Boat Launch RT800 UT All Others $497,105.53  $                       -   2

Dinosaur NM Headquarters Fuel System CO All Others $103,751.85  $                       -   2

Dinosaur NM Lodore Gasoline Fuel System CO All Others $32,085.02  $                       -   2

Dinosaur NM Historic Chew Pool Creek Ranch House (Bldg. 2-15) CO Buildings $209,320.76  $                       -   2

Dinosaur NM Swelter Shelter Trail UT Trails $9,607.25  $                       -   2

Dinosaur NM Sound of Silence Trail UT Trails $84,193.41  $                       -   2

Dinosaur NM Box Canyon Trail UT Trails $16,604.65  $                       -   2

Dinosaur NM Green River Campground Overlook RT 902 UT Paved Roads $220,597.72  $            22,749.19 2

Dinosaur NM Blue Mountain Radio Repeater Building 4-44 UT Buildings $42,664.71  $                       -   2

Dinosaur NM Dinosaur National Monument - Interpretive Media CO All Others $1,085,106.06  $                       -   2

Dinosaur NM Lodore Boat Launch CO All Others $437,267.70  $                       -   2

Dinosaur NM Deerlodge Boat Launch CO All Others $77,340.08  $                       -   2

Dinosaur NM Echo Park Waterfront System CO All Others $313.83  $                       -   2

Dinosaur NM 2-23 Controlled Storage CO Buildings $17,229.98  $                       -   2

Dinosaur NM SMCG Boat Launch Parking RT 926 UT Paved Roads $232,293.98  $            40,310.14 2

El Malpais NM ELMA VC Maintained Landscape NM All Others $315,797.76  $                       -   2

El Malpais NM ELMA Park Boundary NM All Others $374,400.53  $                       -   2

El Malpais NM
Route 300 - BITU Loop Road NM Unpaved Roads $880,761.90  $          788,030.87 2

El Malpais NM El Calderon Loop Trail NM Trails $341,747.89  $                       -   2

El Malpais NM ELCA Vault Toilet NM Buildings $33,401.56  $            23,726.73 2

El Malpais NM ZAT Vault Toilet NM Buildings $33,401.56  $            23,726.73 2

El Malpais NM BITU Vault Toilet NM Buildings $33,401.56  $                       -   2

El Malpais NM SABL Vault Toilet NM Buildings $33,401.56  $                       -   2

El Malpais NM
Sandstone Bluffs Overlook Road - RT 201 NM Unpaved Roads $743,123.68  $                       -   2

El Malpais NM Wellhouse/Storage - IC Area NM Buildings $79,408.99  $                       -   2

El Malpais NM Fire Engine Garage/Cache - IC Area NM Buildings $351,549.64  $                       -   2

El Malpais NM Tactical Fire Equipment Storage - IC Area NM Buildings $150,664.13  $                       -   2

El Malpais NM Lava Falls Vault Toilet NM Buildings $33,401.56  $                       -   2

El Malpais NM
SABL Parking Area -  RT 903 NM Unpaved Roads $8,088.69  $                       -   2

El Malpais NM ELMA VC Parking Area - RT 900 NM Paved Roads $573,808.96  $          134,499.14 2

El Malpais NM Phone System NM All Others $474,591.41  $                       -   2

El Morro NM Visitor Center Maintained Landscape NM All Others $128,615.56  $            57,414.99 2

El Morro NM Campground NM Campgrounds $332,864.74  $              6,856.18 2

El Morro NM Water System NM Water Systems $945,160.18  $            25,599.63 2

El Morro NM Romtek Vault Toilet NM Buildings $34,320.87  $              1,201.61 2

El Morro NM Mesa Top Trail NM Trails $552,272.60  $          314,752.79 2

El Morro NM VC Propane System NM All Others $62,373.78  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, FLAG Headquarters Building (GSA Lease) AZ Buildings $2,214,105.11  $                       -   2

Florissant Fossil Beds NM
Administration Parking CO Unpaved Roads $85,074.01  $                       -   2

Florissant Fossil Beds NM FLFO Boundary Fence CO All Others $222,984.82  $            65,659.80 2

Florissant Fossil Beds NM Interpretive Media Exhibits for Visitor Center CO All Others $49,065.88  $                       -   2

Florissant Fossil Beds NM Single Stump Shelter CO Buildings $260,443.82  $                       -   2

Florissant Fossil Beds NM Parking Lot, Visitor Center CO Paved Roads $2,916,899.12  $       1,172,542.55 2

Florissant Fossil Beds NM
Road, Maintenance Utility Area CO Unpaved Roads $240,312.77  $                       -   2

Florissant Fossil Beds NM Maytag Barn CO Buildings $614,082.85  $            11,320.81 2

Florissant Fossil Beds NM
Road, Maytag CO Unpaved Roads $81,389.46  $                       -   2

Florissant Fossil Beds NM Hornbek Homestead House CO Buildings $2,039,041.42  $            50,278.41 2

Florissant Fossil Beds NM Ponderosa Loop Trail CO Trails $908,156.38  $                       -   2

Florissant Fossil Beds NM Petrified Forest Loop Trail CO Trails $123,656.45  $            45,508.63 2

Florissant Fossil Beds NM Hornbek Wildlife Loop Trail CO Trails $317,648.33  $          107,034.08 2

Florissant Fossil Beds NM Twin Rock Trail CO Trails $142,252.95  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS050 AZ All Others $11,016.89  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/ Woodshed Ruin, HS051 AZ All Others $12,031.31  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS052 AZ All Others $15,255.74  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS053 AZ All Others $11,922.62  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS054 AZ All Others $12,466.07  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS055 AZ All Others $12,284.92  $                       -   2

Chiricahua NM & Fort Bowie NHS Earth Closet/Woodshed Ruin, HS056 AZ All Others $11,342.95  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS057 AZ All Others $9,821.31  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS059 AZ All Others $14,784.76  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS060 AZ All Others $12,067.54  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS061 AZ All Others $9,676.39  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS062 AZ All Others $11,342.95  $                       -   2

Chiricahua NM & Fort Bowie NHS Reservoir, HS070 AZ All Others $15,473.12  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS063 AZ All Others $10,473.44  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS064 AZ All Others $14,313.78  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS065 AZ All Others $76,977.16  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Terrace Wall, HS066 AZ All Others $13,444.27  $                       -   2

Chiricahua NM & Fort Bowie NHS Reservoir, HS069 AZ All Others $132,813.30  $                       -   2

Chiricahua NM & Fort Bowie NHS Reservoir, HS068 AZ All Others $25,472.48  $              2,067.85 2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS101 AZ All Others $91,736.34  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS102 AZ All Others $13,661.64  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS104 AZ All Others $39,058.57  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS105 AZ All Others $44,565.46  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS106 AZ All Others $60,904.99  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS107 AZ All Others $25,363.79  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS103 AZ All Others $10,400.98  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS108 AZ All Others $26,668.06  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Ruin, HS109 AZ All Others $10,871.97  $                       -   2
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Chiricahua NM & Fort Bowie NHS Stone Ruin, HS110 AZ All Others $12,031.31  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Ruin, HS111 AZ All Others $15,907.88  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS113 AZ All Others $17,103.45  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS114 AZ All Others $11,886.40  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Ruin, HS115 AZ All Others $17,972.96  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Foundation, HS116 AZ All Others $21,704.61  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Ruin, HS150 AZ All Others $13,226.89  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Ruin, HS151 AZ All Others $14,929.68  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Retaining Wall, HS152 AZ All Others $11,596.56  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Retaining Wall, HS153 AZ All Others $11,342.95  $                       -   2

Chiricahua NM & Fort Bowie NHS Stone Retaining Wall, HS154 AZ All Others $10,763.28  $                       -   2

Chiricahua NM & Fort Bowie NHS Comfort Station AZ Buildings $51,841.21  $                       -   2

Chiricahua NM & Fort Bowie NHS Radio Comunication system AZ All Others $36,833.26  $                       -   2

Chiricahua NM & Fort Bowie NHS Waysides AZ All Others $595,893.49  $                       -   2

Chiricahua NM & Fort Bowie NHS Kiosks AZ All Others $24,728.20  $                       -   2

Chiricahua NM & Fort Bowie NHS INTERP Art AZ All Others $487,200.39  $                       -   2

Chiricahua NM & Fort Bowie NHS Visitor Center Area Grounds AZ All Others $104,412.16  $            37,479.58 2

Chiricahua NM & Fort Bowie NHS Propane System AZ All Others $9,304.60  $                       -   2

Chiricahua NM & Fort Bowie NHS Ramada AZ All Others $24,610.08  $            15,670.83 2

Chiricahua NM & Fort Bowie NHS
TRAILHEAD VISITOR PARKING AZ Unpaved Roads $53,334.17  $                       -   2

Chiricahua NM & Fort Bowie NHS TR020-Access Trail AZ Trails $250,251.71  $            20,409.76 2

Chiricahua NM & Fort Bowie NHS TR023-Overlook Ridge Trail AZ Trails $680,460.56  $          167,562.19 2

Chiricahua NM & Fort Bowie NHS TR021-Butterfield Trail AZ Trails $441,896.63  $          153,745.32 2

Chiricahua NM & Fort Bowie NHS TR022-Ruins Trail AZ Trails $213,123.74  $                       -   2

Chiricahua NM & Fort Bowie NHS TR026-First Fort Trail AZ Trails $24,923.22  $                       -   2

Chiricahua NM & Fort Bowie NHS TR025-Administrative Trail AZ Trails $14,028.01  $            89,297.66 2

Chiricahua NM & Fort Bowie NHS BLDGFB01-Maintenance Building/Office/Shop AZ Buildings $364,586.97  $          106,459.58 2

Chiricahua NM & Fort Bowie NHS Gasoline Fuel System AZ All Others $29,264.96  $            10,508.27 2

Chiricahua NM & Fort Bowie NHS Maintenance Area Grounds AZ All Others $18,702.90  $                       -   2

Chiricahua NM & Fort Bowie NHS
Administrative Road RT-0400 AZ Unpaved Roads $344,083.94  $          154,632.12 2

Chiricahua NM & Fort Bowie NHS Administration Parking Area AZ Paved Roads $65,546.60  $            32,704.65 2

Fossil Butte NM Visitor Center Area Interpretive Media WY All Others $63,255.53  $                       -   2

Fossil Butte NM Visitor Center Landscape Interpretive Media WY All Others $36,729.02  $                       -   2

Fossil Butte NM Radio System WY All Others $553,032.68  $                       -   2

Fossil Butte NM Duplex Quarters WY Housing $666,546.83  $                       -   2

Fossil Butte NM Maintenance Area Propane Gas System WY All Others $72,046.93  $                       -   2

Fossil Butte NM Maintenance Building WY Buildings $517,048.41  $          150,931.17 2

Fossil Butte NM Visitor Center Landscape WY All Others $1,953,230.77  $          234,273.06 2

Fossil Butte NM
Visitor Center Septic System WY

Waste Water

Systems
$141,903.70  $                       -   2

Fossil Butte NM Haddenham Cabin WY Buildings $88,946.51  $            20,919.57 2

Fossil Butte NM Phone System WY All Others $203,232.49  $                       -   2

Fort Davis NHS HB-15 Two-Story Officers Quarters, Ruins IA TX All Others $285,296.18  $            76,435.14 2

Fort Davis NHS HB-3 Lieutenants Quarters, IA TX Buildings $508,883.62  $            39,091.81 2

Fort Davis NHS HB-26 Enlisted Mens Barracks, Ruins IA TX All Others $1,146,989.71  $            61,924.36 2

Fort Davis NHS B-69 Maintenance Storage Building and Vehicle Bays MA TX Buildings $770,133.65  $                       -   2

Fort Davis NHS Park Hiking Trails TX Trails $437,861.11  $                       -   2

Fort Davis NHS Natural Gas System MA TX All Others $10,020.50  $                       -   2

Fort Davis NHS FODA Cultural Landscape TX All Others $754,576.60  $            48,301.60 2

Fort Davis NHS Post Garden and Historic Cottonwood Grove IA TX All Others $177,930.99  $            31,422.15 2

Fort Davis NHS Visitor Center Paved Walk TX Trails $59,892.62  $                       -   2

Fort Davis NHS FODA Non-Potable Water Systems TX Water Systems $1,214,344.56  $                       -   2

Fort Davis NHS
Historic San Antonio to El Paso Road RT 0400 TX Unpaved Roads $44,394.25  $                       -   2

Fort Davis NHS FODA Radio System TX All Others $591,247.64  $                       -   2

Fort Laramie NHS Maintenance Water Distribution System WY Water Systems $330,452.13  $                       -   2

Fort Laramie NHS
Wastewater Collection System (Deer Creek Area) WY

Waste Water

Systems
$12,486.59  $                       -   2

Fort Laramie NHS Historic Bridge Area Maintained Landscape WY All Others $93,614.21  $                       -   2

Fort Laramie NHS Fort Pasture WY All Others $5,838,737.63  $                       -   2

Fort Laramie NHS HS-1 Old Bedlam WY Buildings $3,109,771.51  $          213,804.87 2

Fort Laramie NHS HS 2 Sutlers Store WY Buildings $3,119,952.62  $          177,788.52 2

Fort Laramie NHS HS-4 Burt House WY Buildings $984,822.14  $            86,198.50 2

Fort Laramie NHS HS-6 Surgeons Quarters WY Buildings $2,898,035.23  $          108,351.25 2

Fort Laramie NHS HS-7 Captains Quarters WY Buildings $2,475,441.75  $          266,497.19 2

Fort Laramie NHS HS-8 Old Jail WY Buildings $660,430.36  $          120,623.53 2

Fort Laramie NHS HS-10 Old Bakery WY Buildings $700,393.77  $            97,100.17 2

Fort Laramie NHS HS-13 Hospital (Ruins) WY All Others $1,080,288.36  $            28,945.60 2

Fort Laramie NHS HS-15 New Guardhouse WY Buildings $914,578.88  $            63,188.44 2

Fort Laramie NHS HS-17 Administration Building (Ruins) WY All Others $1,123,370.03  $            83,937.36 2

Fort Laramie NHS Historic Parade Ground WY All Others $481,529.83  $                       -   2

Fort Laramie NHS Entrance Road RT 0010 WY Paved Roads $550,442.69  $          134,076.96 2

Fort Laramie NHS Visitor Parking RT 0900 WY Paved Roads $473,145.93  $            80,649.32 2

Fort Laramie NHS Entrance Station WY Buildings $18,624.30  $                       -   2

Fort Laramie NHS Fort Laramie Picnic Area WY All Others $83,056.22  $              6,520.52 2

Fort Laramie NHS HS-16 U.S. Army Bridge 1420-002T WY Paved Roads $3,812,744.57  $            72,150.47 2

Fort Laramie NHS BLDG Maintenance Facility WY Buildings $943,990.07  $            48,838.71 2

Fort Laramie NHS Radio System WY All Others $483,424.61  $                       -   2

Fort Union NM NM Pull Offs IM NM All Others $9,394.27  $                       -   2

Fort Union NM FOUN Ruins IM NM All Others $116,757.33  $                       -   2

Fort Union NM Fort Union Maint. & Residence Rd, RT 403 NM Paved Roads $541,989.45  $            22,005.00 2

Fort Union NM VC Propane System NM All Others $21,586.48  $                       -   2

Fort Union NM HS-11 Company Quarters NM All Others $1,075,941.31  $              4,372.00 2

Fort Union NM HS-12 Company Quarters NM All Others $1,075,941.31  $              3,236.00 2

Fort Union NM HS-13 Company Quarters NM All Others $1,075,941.31  $              2,694.00 2

Fort Union NM HS-14 Company Quarters NM All Others $1,075,941.31  $                       -   2

Fort Union NM HS-15 Company Quarters NM All Others $245,290.59  $                       -   2

Fort Union NM HS-22 Guardhouse NM All Others $172,281.49  $                       -   2

Fort Union NM HS-23 Laundresses Quarters NM All Others $528,602.64  $              2,150.00 2

Fort Union NM HS-305 Sutlers Store NM All Others $227,382.69  $                       -   2

Fort Union NM Main Maintenance Building NM Buildings $681,999.46  $                       -   2

Fort Union NM Quarters # 3 Duplex NM Housing $434,089.00  $                       -   2

Fort Union NM Quarters # 4 Duplex w/laundry facility NM Housing $289,184.91  $                       -   2

Fort Union NM Building # 15 Library NM Buildings $473,539.88  $                       -   2

Fort Union NM Well House NM Buildings $10,929.48  $                       -   2

Fort Union NM Main Complex Boundary Fence NM All Others $155,482.64  $                       -   2

Gila Cliff Dwellings NM Vault Toilet #1 NM Buildings $31,313.96  $              1,945.39 2

Gila Cliff Dwellings NM Vault Toilet #2 NM Buildings $31,313.96  $              1,945.39 2

Gila Cliff Dwellings NM Vault Toilet #3 NM Buildings $31,313.96  $              1,945.39 2

Gila Cliff Dwellings NM Vault Toilet #4 NM Buildings $31,313.96  $              1,945.39 2

Gila Cliff Dwellings NM Visitor Center Interpretive Exhibits NM All Others $182,976.71  $          180,000.00 2

Gila Cliff Dwellings NM Shop/Housing Access Road RT 404 NM Paved Roads $206,217.88  $            26,117.91 2

Gila Cliff Dwellings NM Contact Station Interpretive Media NM All Others $86,170.17  $                       -   2

Gila Cliff Dwellings NM (HQ) 8BD Dorm NM Buildings $448,924.85  $            12,889.40 2

Gila Cliff Dwellings NM (HQ) Apt #6/#7 NM Buildings $194,232.60  $                       -   2

Gila Cliff Dwellings NM (HQ) TJ Site NM All Others $472,867.44  $            12,458.08 2

Gila Cliff Dwellings NM
(GICL) Waste Water System NM

Waste Water

Systems
$1,142,406.90  $            55,990.30 2

Gila Cliff Dwellings NM Housing Road RT 402 NM Paved Roads $127,438.48  $            21,606.99 2

Gila Cliff Dwellings NM Visitor Center Parking RT 900 NM Paved Roads $451,847.41  $          105,735.05 2

Glacier NP WLD Apgar  Road, Campground Entrance, Paved Rte 0205 MT Paved Roads $1,269,092.16  $          154,928.54 2

Glacier NP HBD St Mary Road, Campground, Paved Rte 0214 A MT Paved Roads $959,171.25  $          133,395.19 2

Glacier NP HBD St Mary Road, Campground, Paved Rte 0214 B MT Paved Roads $1,023,116.00  $          146,990.25 2

Glacier NP HBD St Mary Road, Campground, Paved Rte 0214 C MT Paved Roads $1,060,662.44  $          318,627.15 2

Glacier NP HBD GTSR Parking, Wildgoose Island, Paved Rte 0949 B MT Paved Roads $48,093.76  $            31,183.33 2

Glacier NP HBD Rising Sun Parking, Lodge, Paved Parking Rte 0951 B MT Paved Roads $778,138.39  $          288,323.71 2

Glacier NP HBD Rising Sun Parking, Motel, Paved Parking 0951  C MT Paved Roads $99,331.34  $            36,770.41 2

Glacier NP HBD Rising Sun Parking, Motel, Paved Parking 0951  D MT Paved Roads $62,375.25  $            34,698.09 2

Glacier NP HBD Rising Sun Parking, Motel, Paved Parking 0951  E MT Paved Roads $56,057.74  $            31,183.33 2

Glacier NP HBD Rising Sun Parking, Motel, Paved Parking 0951  F MT Paved Roads $68,787.66  $            38,210.45 2

Glacier NP HBD Rising Sun Parking, Motel, Paved Parking 0951  G MT Paved Roads $37,810.17  $            21,081.38 2

Glacier NP HBD St Mary Parking, Dump Station, Paved Parking Rte 0955 A MT Paved Roads $28,281.58  $            18,446.51 2

Glacier NP WLD Apgar Road, Public Parking, Paved Parking 0904 B MT Paved Roads $144,524.57  $            25,117.83 2

Glacier NP HBD Rising Sun Parking, Restaurant, Paved Parking Rte 0951 H MT Paved Roads $76,596.43  $            42,602.71 2

Glacier NP WLD Avalanche Parking, Shuttle Stop, Paved Parking Rte 0997 MT Paved Roads $83,176.36  $            36,186.21 2

Glacier NP WLD Camas Road, Huckleberry Mtn, Paved Rte 0241 MT Paved Roads $1,051,106.92  $          121,119.95 2

Glacier NP WLD Building 1783 West Entrance Station Breakroom/Restroom MT Buildings $232,697.89  $            39,000.00 2

Glacier NP WLD Headquarters Old Entrance Road (Belton Bridge) MT Trails $206,857.84  $                       -   2

Glacier NP WLD Apgar Building 1776 Transit Center Lift Station MT Buildings $26,464.05  $                       -   2

Glacier NP HBD Divide Mtn Building 1778 Radio Shed MT Buildings $115,812.87  $                       -   2

Glacier NP WLD Logan Pit (Creek)Building 1779 Vault Toilet MT Buildings $186,631.20  $              5,295.14 2

Glacier NP HBD St Mary Paved Access Trail MT Trails $453,254.03  $                       -   2

Glacier NP WLD Bowman Lake Building 1589 Vault Toilet MT Buildings $21,450.54  $              2,202.00 2

Glacier NP WLD Bowman Lake Building 1590 Vault Toilet MT Buildings $21,450.54  $              2,202.00 2

Glacier NP WLD Bowman Lake Building 1591 Vault Toilet MT Buildings $21,450.54  $              2,202.00 2

Glacier NP WLD Bowman Lake Building 1592 Vault Toilet MT Buildings $21,450.54  $              2,202.00 2

Glacier NP WLD Bowman Lake Building 1593 Vault Toilet MT Buildings $21,450.54  $              2,202.00 2

Glacier NP WLD Kintla Lake Building 1587 Vault Toilet MT Buildings $21,450.54  $                122.20 2

Glacier NP WLD Kintla Lake Building 1588 Vault Toilet MT Buildings $21,450.54  $                122.20 2

Glacier NP WLD West Lakes Building 1586 Headworks WWTP Building MT Buildings $1,723,158.40  $                       -   2

Glacier NP WLD Headquarters WWTP Propane System MT All Others $61,553.46  $                       -   2

Glacier NP WLD Lake McDonald,Sperry Trailhead, Stewart Motel Rd Rt.0245 MT Paved Roads $2,686,205.97  $            45,357.77 2
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Glacier NP WLD Apgar Utilities Transit Center Propane System MT All Others $8,440.71  $                       -   2

Glacier NP WLD Headquarters Lift Station Propane MT All Others $8,440.71  $                       -   2

Glacier NP WLD Apgar Lift Station Propane System MT All Others $8,440.71  $                       -   2

Glacier NP WLD Sprague Creek Lift Station Propane System MT All Others $8,440.71  $                       -   2

Glacier NP WLD LMD Lift Station Propane System AST MT All Others $8,440.71  $                       -   2

Glacier NP HBD Many Glacier Building 1823 RS Comfort Station MT Buildings $136,041.70  $                       -   2

Glacier NP WLD Fish Creek CG Utilities Electric System MT All Others $681,455.71  $          648,220.78 2

Glacier NP HBD GTSR Parking, Wildgoose Island, Paved Parking Rte 0949 A MT Paved Roads $57,687.93  $            24,596.14 2

Glacier NP WLD Apgar Rd, Boat Launch, Paved Parking Rte 0906 MT Paved Roads $127,574.16  $          146,851.88 2

Glacier NP WLD Apgar Road, Public Parking, Paved Parking Rte 0904A MT Paved Roads $104,714.93  $              4,906.72 2

Glacier NP WLD Apgar Road, Rangers/Restrm, Paved Parking Rte 0907 MT Paved Roads $227,967.41  $            39,602.41 2

Glacier NP WLD Apgar Road, Village Complex, Paved Parking Rte 0905 MT Paved Roads $716,779.91  $          106,308.42 2

Glacier NP WLD Avalanche Road, Campground Entrance, Paved Rte 0201 MT Paved Roads $459,620.39  $          208,664.53 2

Glacier NP WLD Lake McDonald General Parking, Paved Parking Rte 0927 MT Paved Roads $783,276.45  $          290,364.78 2

Glacier NP WLD Apgar Road, School House, Paved Parking Rte 0903 MT Paved Roads $87,764.44  $            15,186.57 2

Glacier NP WLD Polebridge Road Flathead Rvr,Bridge 1430-024P MT Paved Roads $6,394,751.34  $            31,752.00 2

Glacier NP HBD Many Glac Road, Swiftcur Crk, Bridge 1430-029P MT Paved Roads $1,912,721.95  $            17,787.02 2

Glacier NP HBD Many Glac Road, Apikuni Crk, Bridge 1430-030P MT Paved Roads $898,433.64  $          248,238.49 2

Glacier NP HBD Many Glac Road, Windy Creek, Bridge 1430-031P MT Paved Roads $876,002.06  $          411,985.18 2

Glacier NP T006 Boulder Pass Trail MT Trails $3,034,560.25  $          484,222.89 2

Glacier NP T009 West Lakes Trail MT Trails $823,178.36  $          144,826.63 2

Glacier NP T015 Bowman Lake MT Trails $1,288,441.37  $          150,196.59 2

Glacier NP T035 Huckleberry Lookout Trail MT Trails $438,159.49  $              8,400.00 2

Glacier NP GH/BR Cosley Lake BC Campground MT Campgrounds $94,659.61  $            14,016.66 2

Glacier NP T066 Flattop Mountain Trail MT Trails $1,057,438.09  $          119,434.67 2

Glacier NP T098 Two Medicine South Shore Trail MT Trails $733,459.06  $          111,490.15 2

Glacier NP T100 Oldman Lake Trail MT Trails $55,001.00  $            29,281.22 2

Glacier NP T107 Red Eagle Trail MT Trails $717,196.93  $          220,315.86 2

Glacier NP T112 Rose Creek Trail MT Trails $542,770.83  $            85,165.48 2

Glacier NP T113 Piegan Pass Trail MT Trails $1,968,654.18  $          316,380.42 2

Glacier NP T122 Waterton Valley Trail MT Trails $1,228,821.63  $            85,427.79 2

Glacier NP T148 Belly River Trail MT Trails $734,749.38  $          106,450.00 2

Glacier NP T152 Ptarmigan Trail MT Trails $3,609,624.19  $            93,284.67 2

Glacier NP T154 Red Gap Pass Trail MT Trails $1,481,725.67  $          200,628.14 2

Glacier NP T155 Iceberg Trail MT Trails $282,317.92  $          100,486.70 2

Glacier NP T157 Swiftcurrent Pass Trail MT Trails $1,652,196.34  $            63,532.34 2

Glacier NP T165 Cracker Lake Trail MT Trails $800,838.92  $          147,090.93 2

Glacier NP T166 Apikuni Creek Trial MT Trails $79,957.38  $            23,050.00 2

Glacier NP T167 Swiftcurrent Lake Trail MT Trails $234,370.96  $            35,475.16 2

Glacier NP T170 Grinnell Glacier Trail MT Trails $833,101.69  $          107,191.24 2

Glacier NP T171 South Shore Josephine Lake Trail MT Trails $407,834.66  $            52,529.93 2

Glacier NP T174 Josephine Walkway Trail MT Trails $229,370.76  $            14,700.00 2

Glacier NP T257 Running Eagle Falls Loop Trail MT Trails $126,123.84  $          116,815.25 2

Glacier NP GH/BR Elizabeth Lake Foot BC Campground MT Campgrounds $225,778.96  $                       -   2

Glacier NP GH/BR Elizabeth Lake Head BC Campground MT Campgrounds $44,881.07  $                       -   2

Glacier NP GH/BR Fifty Mountain BC Campground MT Campgrounds $69,724.62  $            12,500.00 2

Glacier NP GH/BR Glenns Lake Foot BC Campground MT Campgrounds $63,156.00  $            12,100.00 2

Glacier NP GH/BR Glenns Lake Head BC Campground MT Campgrounds $75,249.70  $              6,000.00 2

Glacier NP WLD GTSW Granite Park BC Campground MT Campgrounds $98,362.11  $            20,454.78 2

Glacier NP GH/BR Stoney Indian Lake BC Campground MT Campgrounds $66,518.95  $              1,445.29 2

Glacier NP GTSE Gunsight Lake BC Campground MT Campgrounds $111,262.06  $                       -   2

Glacier NP GTSE Red Eagle Lake Foot BC Campground MT Campgrounds $75,518.45  $            12,073.95 2

Glacier NP GTSE Red Eagle Lake Head BC Campground MT Campgrounds $55,362.28  $            17,200.00 2

Glacier NP GTSE Reynolds Creek BC Campground MT Campgrounds $69,402.40  $                       -   2

Glacier NP NF Boulder Pass BC Campground MT Campgrounds $29,024.88  $              8,033.38 2

Glacier NP NF Hole-in-the-Wall BC Campground MT Campgrounds $32,787.37  $            15,947.66 2

Glacier NP TM Colbalt Lake BC Campground MT Campgrounds $67,985.39  $            23,690.03 2

Glacier NP TM Oldman Lake BC Campground MT Campgrounds $56,974.77  $            10,210.35 2

Glacier NP WLD Headquarters Build 1524 Entrance Station Vault/Shed MT Buildings $10,409.14  $                336.23 2

Glacier NP HBD St Mary Building 1354 Campground Well House (meter only) MT Buildings $11,534.80  $              4,688.78 2

Glacier NP HBD GTSR Parking, Lunch Creek, Paved Parking Rte 0944 MT Paved Roads $129,709.90  $            42,898.41 2

Glacier NP HBD GTSR Parking, Sunrift Gorge, Paved Parking 0947 MT Paved Roads $109,514.99  $            16,633.84 2

Glacier NP HBD St Mary Road, Campground, Paved Rte 0214 MT Paved Roads $353,554.15  $          146,934.97 2

Glacier NP HBD Goat/Belly,Chief Mn Intnl Peace Pkwy/MT-17/Pav Rt 0013 MT Paved Roads $25,190,732.85  $       6,796,034.93 2

Glacier NP HBD Many Glacier Road, Paved Rte 0014 MT Paved Roads $48,506,812.37  $       8,966,074.19 2

Glacier NP WLD Quarter Circle Road, WW Treatment Plant, Paved Rte 0206 MT Paved Roads $1,042,984.73  $          409,902.85 2

Glacier NP WLD Camas Road, Fish Creek Access Road, Pav Rte 0100 A MT Paved Roads $5,036,553.98  $          464,899.26 2

Glacier NP
HBD Rising Sun Utilities Wastewater System MT

Waste Water

Systems
$9,196,379.78  $          196,028.69 2

Glacier NP
HBD Logan Pass Utilities Wastewater System MT

Waste Water

Systems
$108,399.49  $            45,656.00 2

Glacier NP HBD Goat Haunt Utilities Water System MT Water Systems $1,270,760.80  $              3,999.43 2

Glacier NP HBD Belly River Utilities Water System MT Water Systems $173,907.34  $                       -   2

Glacier NP HBD Sherburne Utilities Water System MT Water Systems $168,146.81  $          206,532.00 2

Glacier NP
HBD Two Medicine Utilities CG and Housing Wastewater System MT

Waste Water

Systems
$1,276,595.46  $          120,533.08 2

Glacier NP HBD Cut Bank Creek Campground  Water System INACTIVE MT Water Systems $241,703.85  $                       -   2

Glacier NP
WLD Headquarters Utilities Wastewater System with Apgar LS MT

Waste Water

Systems
$6,885,720.09  $          775,197.42 2

Glacier NP
WLD Fish Creek Utilities Wastewater System MT

Waste Water

Systems
$2,191,862.93  $              1,708.36 2

Glacier NP WLD Lake McDonald Utilities Summer Water System MT Water Systems $6,841,021.28  $          501,915.00 2

Glacier NP WLD Lake McDonald Utilities Winter Water System MT Water Systems $148,474.90  $                       -   2

Glacier NP WLD Lake McDonald Grounds Lodge Area (NPS) MT All Others $26,476.75  $                       -   2

Glacier NP WLD Lake McDonald RS Utilities Water System MT Water Systems $259,505.34  $              2,000.21 2

Glacier NP
WLD Lake McDonald Utilities Wastewater System MT

Waste Water

Systems
$1,538,253.61  $          393,427.69 2

Glacier NP
WLD Avalanche Utilities Wastewater System MT

Waste Water

Systems
$526,337.21  $              3,264.99 2

Glacier NP WLD Granite Chalet Utilities Water System MT Water Systems $421,222.14  $          259,333.09 2

Glacier NP WLD Polebridge Utilities Water System MT Water Systems $837,884.82  $              4,749.08 2

Glacier NP WLD Bowman Lake Utilities Water System MT Water Systems $309,591.93  $            21,678.07 2

Glacier NP WLD Kintla Lake Utilities Water System MT Water Systems $145,701.14  $              2,966.08 2

Glacier NP WLD Walton Utilities Water System MT Water Systems $237,367.75  $                659.82 2

Glacier NP HBD St Mary Campground MT Campgrounds $3,178,754.14  $            43,383.82 2

Glacier NP WLD Headquarters Grounds MT All Others $246,237.65  $              4,912.59 2

Glacier NP WLD Fish Creek Campground MT Campgrounds $4,683,458.42  $          364,716.96 2

Glacier NP
WLD Sperry Chalet Utilities Wastewater System MT

Waste Water

Systems
$348,379.59  $                       -   2

Glacier NP WLD Apgar Building 228 Comfort Stn Loop A Lower MT Buildings $162,472.66  $            59,060.93 2

Glacier NP WLD Apgar Building 229 Comfort Stn Loop A Upper MT Buildings $162,472.66  $            10,884.72 2

Glacier NP WLD Apgar Building 230 Comfort Stn Loop B Upper MT Buildings $162,472.66  $              7,201.21 2

Glacier NP WLD Apgar Building 234 Comfort Stn Loop B Middle MT Buildings $162,472.66  $              8,385.99 2

Glacier NP WLD Apgar Building 235 Comfort Stn Loop B Lower MT Buildings $162,472.66  $            36,606.83 2

Glacier NP WLD Apgar Building 237 Comfort Stn Loop C Upper MT Buildings $162,472.66  $              1,542.02 2

Glacier NP WLD Apgar Building 238 Comfort Stn Loop C Lower MT Buildings $162,472.66  $          134,231.62 2

Glacier NP WLD Apgar Building 239 Comfort Stn Loop D Upper MT Buildings $162,472.66  $            40,843.89 2

Glacier NP WLD Apgar Building 240 Comfort Stn Loop D Lower MT Buildings $162,472.66  $            87,774.85 2

Glacier NP WLD Apgar Building 241 Comfort Stn Loop E MT Buildings $162,472.66  $              7,395.54 2

Glacier NP WLD Apgar Building 1144 Public Dock Comfort Stn MT Buildings $155,476.23  $              7,036.64 2

Glacier NP WLD Headquarters Building 1472 Chlorinator MT Buildings $25,423.65  $              2,963.27 2

Glacier NP HBD East Glacier Bldg 134 Housing/826 Third Avenue MT Housing $415,680.40  $            92,731.00 2

Glacier NP WLD Fish Creek Building 1064 CS/Shower House Loop A MT Buildings $266,641.74  $              3,933.41 2

Glacier NP WLD Fish Creek Building 1066 Comfort Stn Amphithtr MT Buildings $150,034.56  $            88,457.22 2

Glacier NP WLD Fish Creek Building 1080 Comft Stn Loop B Uppr MT Buildings $150,034.56  $            54,999.17 2

Glacier NP WLD Fish Creek Building 1081 Comft Stn Loop B Lowr MT Buildings $150,034.56  $            12,100.37 2

Glacier NP WLD Fish Creek Building 1082 Comft Stn Loop C Uppr MT Buildings $150,034.56  $            29,346.40 2

Glacier NP WLD Fish Creek Building 1083 Comft Stn Loop C Lowr MT Buildings $150,034.56  $              3,586.08 2

Glacier NP WLD Fish Creek Building 1084 Comft Stn Loop D MT Buildings $150,034.56  $              2,820.26 2

Glacier NP WLD Fish Creek Building 1360 Well House Picnic Are MT Buildings $52,730.53  $              4,738.16 2

Glacier NP HBD Goat Haunt Building 1123 Interpretive Shelter MT Buildings $1,030,332.27  $              9,858.48 2

Glacier NP HBD Goat Haunt Build 1129 Snowflake Ranger Office/Observa MT Buildings $372,226.06  $          122,570.08 2

Glacier NP WLD Headquarters Building 1 Housing/227 Albright Cr MT Housing $272,061.03  $            90,546.92 2

Glacier NP WLD Headquarters Build 3 Office/Resource Mgt/231 Mather Dr MT Buildings $562,159.45  $          112,744.60 2

Glacier NP WLD Headquarters Building 14 Office -3 Bdr/117 Ruhle Dr MT Buildings $967,235.55  $            36,007.35 2

Glacier NP WLD Headquarters Building 48 DayCare -3 Bdr/92 Logan Ln MT Buildings $380,726.55  $            88,552.41 2

Glacier NP WLD Headquarters Build 65 RLC Learning Center/194 Mather Dr MT Buildings $940,037.37  $              8,016.06 2

Glacier NP WLD Headquarters Building 201 Paint Shop/66 Scoyen Cr MT Buildings $211,157.53  $            60,211.39 2

Glacier NP WLD Headquarters Building 208 Plumbing Shop/224 Vint Blvd MT Buildings $988,697.45  $            75,386.67 2

Glacier NP WLD Headquarters Building 209 Auto Repair Shop/121 Scoyen Cr MT Buildings $2,901,884.43  $          926,887.81 2

Glacier NP WLD Headquarters Building 212 Supply Center/61 Scoyen Cr MT Buildings $3,409,593.76  $          154,214.43 2

Glacier NP WLD Headquarters Building 215 Commun Bldg/164&162 Mather Dr MT Buildings $947,531.68  $          382,621.29 2

Glacier NP WLD Headquarters Build 217 Old Plumbing Shop/198 Vint Blvd MT Buildings $1,223,918.45  $            75,683.43 2

Glacier NP WLD Headquarters Building 222 WLD Office/242 Mather Dr MT Buildings $1,350,824.72  $          613,091.31 2

Glacier NP WLD Headquarters Building 1308 Sewage Lift Stn MT Buildings $188,990.22  $                       -   2

Glacier NP WLD Headquarters Building 1370 Carpenter Shop/43 Ruhle Dr MT Buildings $1,453,856.05  $            48,275.63 2

Glacier NP HBD Many Glacier Building 1312 Control Sewage Plant MT Buildings $94,161.66  $            12,555.45 2

Glacier NP WLD Polebridge Building 1455 Ranger/Entrance Station MT Buildings $379,437.00  $            39,873.82 2

Glacier NP HBD Rising Sun Building 1000 Chlorinator MT Buildings $21,186.37  $                280.00 2

Glacier NP HBD Rising Sun Building 1076 Comfort Stn Boat Dock MT Buildings $153,921.47  $                       -   2

Glacier NP HBD Rising Sun Building 1078 Comfort Stn Uppr Loop MT Buildings $153,921.47  $            34,397.67 2

Glacier NP HBD Rising Sun Building 1079 Comfort Stn Lower Loo MT Buildings $153,921.47  $            34,397.67 2

Glacier NP HBD Sherburne Building 476 Entrance Station MT Buildings $158,001.14  $            24,169.92 2

Glacier NP WLD Sprague Creek Building 1006 Comfort Stn CG MT Buildings $150,034.56  $            47,620.27 2
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Glacier NP HBD St Mary Building 434 Paint Shop MT Buildings $33,662.79  $              7,550.83 2

Glacier NP HBD St Mary Building 440 Road Crew Office MT Buildings $130,891.28  $              4,151.40 2

Glacier NP HBD St Mary Bldg 444 Office & Carpenter Shop MT Buildings $1,745,215.54  $            46,452.21 2

Glacier NP HBD St Mary Building 458 Auto Repair MT Buildings $430,789.60  $          137,563.49 2

Glacier NP WLD Bowman Lake Buillding 1364 Chlorinator/Pump MT Buildings $43,801.10  $              1,616.70 2

Glacier NP WLD Granite Park Building 799 Dorm - 6 Room MT Buildings $370,021.01  $                       -   2

Glacier NP WLD Middle Fork Building 629 Scalplock Lookout MT Buildings $95,389.29  $              9,920.13 2

Glacier NP WLD Sperry Chalet Bulding 1242 Chlorinator Bld MT Buildings $13,490.54  $                       -   2

Glacier NP WLD Sperry Chalet Building 1510 Barrel Toilet MT Buildings $2,281,047.99  $                       -   2

Glacier NP WLD Sperry Chalet Building 797 Kitchen/Dining MT Buildings $2,061,374.19  $                       -   2

Glacier NP HBD St Mary Building 1018 Comfort Stn Loop B MT Buildings $151,589.33  $            50,000.00 2

Glacier NP HBD St Mary Building 1019 Comfort Stn Between B&C MT Buildings $151,589.33  $            50,000.00 2

Glacier NP HBD St Mary Building 1020 Comfort Stn Loop B MT Buildings $151,589.33  $            95,909.01 2

Glacier NP HBD St Mary Building 1021 Comfort Stn Between A&B MT Buildings $151,589.33  $            50,000.00 2

Glacier NP HBD St Mary Building 1022 Comfort Stn Loop A MT Buildings $151,589.33  $            75,468.55 2

Glacier NP HBD St Mary Building 1023 Comfort Stn Loop A MT Buildings $151,589.33  $            26,473.19 2

Glacier NP HBD St Mary Building 1133 Comfort Station MT Buildings $153,921.47  $            50,000.00 2

Glacier NP HBD St Mary Building 1134 Shower and Comfort Station MT Buildings $270,528.64  $            13,516.51 2

Glacier NP HBD St Mary Building 1353 Wastewater Treat Plant MT Buildings $163,841.29  $            27,389.88 2

Glacier NP HBD St Mary Building 1503 Chlorinator MT Buildings $31,006.50  $                137.19 2

Glacier NP HBD Swiftcurrent/Many Glacier Build 176 Ranger Station/VC MT Buildings $786,648.12  $          372,811.87 2

Glacier NP HBD Swiftcurrent Building 181 Housing Ranger Res MT Housing $150,536.85  $            14,894.00 2

Glacier NP HBD Swiftcurrent Building 182 Housing Fire Cache MT Housing $150,536.85  $              8,884.00 2

Glacier NP HBD Swiftcurrent Building 464 Comfort Stn Picnic MT Buildings $204,986.59  $            42,050.34 2

Glacier NP HBD Swiftcurrent Building 465 Comfort Stn Campgrnd MT Buildings $208,256.03  $            42,745.02 2

Glacier NP HBD Swiftcurrent Building 466 Comfort Stn Campgrnd MT Buildings $203,431.33  $          119,946.96 2

Glacier NP HBD Swiftcurrent Building 467 Comfort Stn Campgrnd MT Buildings $215,043.93  $            39,017.15 2

Glacier NP HBD Swiftcurrent Building 1049 Comfort Stn Campgnd MT Buildings $175,487.73  $            24,690.80 2

Glacier NP HBD Swiftcurrent Building 1050 Comfrt Stn Campgrnd MT Buildings $153,921.47  $              7,080.68 2

Glacier NP HBD Swiftcurrent Building 1446 Laundry & Meeting MT Buildings $277,421.52  $              5,022.56 2

Glacier NP HBD Two Medicine Building 535 Comfort Stn Loop A MT Buildings $207,837.14  $            20,512.04 2

Glacier NP HBD Two Medicine Building 536 Comfort Stn Loop A MT Buildings $153,921.47  $            16,667.28 2

Glacier NP HBD Two Medicine Building 537 Comfort Stn A-B MT Buildings $153,921.47  $          128,644.34 2

Glacier NP HBD Two Medicine Building 538 Comfort Stn Loop C MT Buildings $153,921.47  $                       -   2

Glacier NP HBD Two Medicine Building 1001 Comfort Stn Loop B MT Buildings $150,034.56  $            19,284.00 2

Glacier NP HBD Two Medicine Building 1002 Comfort Stn Loop B MT Buildings $150,034.56  $            19,284.00 2

Glacier NP HBD Two Medicine Building 1003 Comfort Stn Picnic MT Buildings $170,771.37  $            28,465.84 2

Glacier NP HBD Two Medicine Building 1004 Comfort Stn Picnic MT Buildings $150,034.56  $            47,266.90 2

Glacier NP HBD Two Medicine Building 1075 Comfort Stn Showcase MT Buildings $283,744.12  $            66,650.26 2

Glacier NP HBD Two Medicine Building 1366 Well Pump House MT Buildings $22,996.13  $            14,466.83 2

Glacier NP WLD Avalanche Building 758 Comfort Stn Loop A Lwr MT Buildings $101,059.55  $            39,153.36 2

Glacier NP WLD Avalanche Building 759 Comfort Stn Loop A Uppr MT Buildings $101,059.55  $            11,506.64 2

Glacier NP WLD Avalanche Building 760 Comfort Stn Loop B Lowr MT Buildings $101,059.55  $            74,181.41 2

Glacier NP WLD Avalanche Building 761 Comfort Stn Loop B Uppr MT Buildings $101,059.55  $              1,451.85 2

Glacier NP WLD Avalanche Building 1070 Storage MT Buildings $139,928.61  $                       -   2

Glacier NP HBD Logan Pass Building 1110 Chlorinator MT Buildings $27,783.01  $            10,627.36 2

Glacier NP WLD Lake McDonald Building 1359 8 inch Well Chloro MT Buildings $22,598.80  $              1,016.38 2

Glacier NP HBD Two Medicine Ent Sta Water System MT Water Systems $124,382.05  $                       -   2

Glacier NP HBD Cut Bank Creek RS Water System MT Water Systems $90,696.24  $          116,028.00 2

Glacier NP HBD Many Glacier Horse Conc Water System MT Water Systems $302,663.58  $                532.72 2

Glen Canyon NRA BF Bypass Road Route 417 UT Paved Roads $1,920,469.17  $          861,349.96 2

Glen Canyon NRA LF Launch Ramp Parking Route 913 AZ Paved Roads $482,839.12  $            83,832.11 2

Glen Canyon NRA WW Launch Vehicle Access Parking Route 942B AZ Paved Roads $1,150,641.78  $          130,085.50 2

Glen Canyon NRA
LF Lonely Dell Ranch Parking Route 1013 AZ Unpaved Roads $5,537.54  $                       -   2

Glen Canyon NRA Solid Waste and Recycling Program AZ All Others $2,090,768.85  $            12,199.64 2

Glen Canyon NRA
WW Low Water Boat Rental Parking Route 1010 UT Unpaved Roads $453,584.15  $                       -   2

Glen Canyon NRA DR Propane Fuel System UT All Others $405,313.35  $                       -   2

Glen Canyon NRA HC Marina Store (Concessions HC5) AZ Buildings $777,173.82  $                       -   2

Glen Canyon NRA WW Wahweap Overlook Shade Structure AZ Buildings $67,728.46  $                       -   2

Glen Canyon NRA WW Wahweap View Overlook Shade Structure AZ Buildings $78,023.19  $                       -   2

Glen Canyon NRA LF Campground Shade Structures AZ Buildings $581,110.21  $                       -   2

Glen Canyon NRA WW Campground Restrooms/Showers AZ Buildings $962,166.04  $                       -   2

Glen Canyon NRA WW Fuel Dock Equipment Building (CONC) AZ Buildings $80,621.49  $                311.43 2

Glen Canyon NRA BF Boat Rental Complex Offices AZ Buildings $626,693.60  $                       -   2

Glen Canyon NRA SL Hazardous Waste Storage Building (CONC) AZ Buildings $108,267.87  $                445.72 2

Glen Canyon NRA LR Access Road Route 004 UT Paved Roads $3,558,677.32  $       1,175,678.19 2

Glen Canyon NRA LR Main Comfort Station UT Buildings $146,228.90  $                583.64 2

Glen Canyon NRA LF River Road Route 013 AZ Paved Roads $947,296.42  $          319,312.79 2

Glen Canyon NRA
LF Ranch House Access Route 409 AZ Unpaved Roads $142,231.28  $                       -   2

Glen Canyon NRA LF Paria Bridge #1440-001P AZ Paved Roads $1,717,520.86  $          114,750.00 2

Glen Canyon NRA LF Launch Ramp Comfort Station AZ Buildings $192,433.21  $                       -   2

Glen Canyon NRA LF Water System AZ Water Systems $6,062,029.56  $       1,088,461.85 2

Glen Canyon NRA LF Campground AZ Campgrounds $669,196.78  $          363,392.00 2

Glen Canyon NRA LF Housing #201 AZ Housing $335,131.07  $            94,983.97 2

Glen Canyon NRA LF Housing #202 AZ Housing $201,650.58  $            65,846.66 2

Glen Canyon NRA LF Housing #203 AZ Housing $237,170.26  $            78,676.98 2

Glen Canyon NRA LF Housing #204 AZ Housing $210,621.33  $            93,140.47 2

Glen Canyon NRA AP 14 Day Parking Route 972 AZ Paved Roads $3,408,577.88  $          591,691.92 2

Glen Canyon NRA AP Loading Area Rt 0020 AZ Paved Roads $413,365.71  $          291,468.25 2

Glen Canyon NRA LF Marina AZ All Others $517,030.07  $          174,953.82 2

Glen Canyon NRA HI Airstrip UT All Others $2,898,364.76  $                       -   2

Glen Canyon NRA HI Water Treatment Facility UT Buildings $287,529.36  $            19,808.71 2

Glen Canyon NRA HI Housing #910 UT Housing $205,642.70  $            67,424.81 2

Glen Canyon NRA HI Housing #911 UT Housing $205,642.70  $          125,949.28 2

Glen Canyon NRA HI Water System UT Water Systems $81,769,413.95  $            10,437.13 2

Glen Canyon NRA PG Housing #0007 AZ Housing $225,704.00  $          152,916.97 2

Glen Canyon NRA PG Housing #0010 AZ Housing $225,704.00  $          143,849.02 2

Glen Canyon NRA PG Housing #0013 AZ Housing $225,704.00  $          123,998.02 2

Glen Canyon NRA PG Airport Hanger/Telecommunication Building AZ Buildings $133,779.68  $            43,770.95 2

Glen Canyon NRA DR Floating Dock Comfort Station UT Buildings $260,810.98  $          109,115.75 2

Glen Canyon NRA DR Water System Pressure Building UT Buildings $196,039.50  $                       -   2

Glen Canyon NRA DR Battery Building UT Buildings $746,817.15  $                       -   2

Glen Canyon NRA DR Housing #423 UT Housing $241,354.45  $          200,503.67 2

Glen Canyon NRA DR Water System UT Water Systems $2,331,903.63  $          154,106.84 2

Glen Canyon NRA DR Marina UT All Others $7,890,657.44  $          309,025.68 2

Glen Canyon NRA HC Fish Cleaning Station UT Buildings $176,073.57  $          425,339.00 2

Glen Canyon NRA HC Generator Building UT Buildings $546,110.04  $          543,000.00 2

Glen Canyon NRA HC Entrance Station ATM Machine Shelter UT Buildings $25,062.33  $                       -   2

Glen Canyon NRA HC Floating Ranger Station UT Buildings $249,633.25  $                       -   2

Glen Canyon NRA HC Floating Comfort Station UT Buildings $203,594.33  $                       -   2

Glen Canyon NRA HC Housing #0001 UT Housing $264,407.38  $            84,625.24 2

Glen Canyon NRA HC Housing #0002 UT Housing $264,407.38  $            73,245.85 2

Glen Canyon NRA HC Housing #0003 UT Housing $264,407.38  $            47,726.99 2

Glen Canyon NRA HC Housing #0004 UT Housing $264,407.38  $            67,140.00 2

Glen Canyon NRA HC Electrical System UT All Others $7,138,384.58  $            32,204.15 2

Glen Canyon NRA HC Water System UT Water Systems $11,236,248.47  $            70,900.00 2

Glen Canyon NRA HC Launch Access Road A Route 208A UT Paved Roads $172,235.71  $            99,977.49 2

Glen Canyon NRA BF Maintenance Shop UT Buildings $1,225,246.89  $            95,651.07 2

Glen Canyon NRA WW District Ranger Office(Historic) AZ Buildings $1,626,062.74  $            38,364.00 2

Glen Canyon NRA BF Visitor Center/Administration Building UT Buildings $4,742,487.70  $          125,728.65 2

Glen Canyon NRA WW Picnic Comfort Station AZ Buildings $132,935.36  $                       -   2

Glen Canyon NRA WW Main Ramp Comfort Station AZ Buildings $276,334.09  $              1,859.16 2

Glen Canyon NRA BF Fire Station UT Buildings $910,890.56  $            55,475.05 2

Glen Canyon NRA WW Fire Station AZ Buildings $1,064,511.02  $                       -   2

Glen Canyon NRA BF Chlorine Pump Building UT Buildings $33,606.77  $                       -   2

Glen Canyon NRA WW Marina AZ All Others $114,423,675.72  $       3,336,469.07 2

Glen Canyon NRA WW Housing #115 AZ Housing $220,806.13  $            22,455.41 2

Glen Canyon NRA BF Housing #705 UT Housing $264,407.38  $            29,184.29 2

Glen Canyon NRA WW Housing #116 AZ Housing $220,806.13  $          122,897.58 2

Glen Canyon NRA BF Housing #706 UT Housing $264,407.38  $            29,184.29 2

Glen Canyon NRA BF Housing #707 UT Housing $264,407.38  $            24,710.92 2

Glen Canyon NRA WW Housing #117 AZ Housing $220,806.13  $          112,949.29 2

Glen Canyon NRA BF Housing #708 UT Housing $291,357.21  $            25,616.00 2

Glen Canyon NRA WW Housing #118 AZ Housing $220,806.13  $            30,233.61 2

Glen Canyon NRA BF Housing #709 UT Housing $264,407.38  $            68,146.31 2

Glen Canyon NRA BF Housing #710 UT Housing $264,407.38  $            24,392.70 2

Glen Canyon NRA WW Housing Quadplex #119 AZ Housing $381,197.06  $          227,332.90 2

Glen Canyon NRA BF Housing #711 UT Housing $264,407.38  $            54,505.41 2

Glen Canyon NRA BF Housing #712 UT Housing $264,407.38  $            53,506.19 2

Glen Canyon NRA BF Housing #713 UT Housing $264,407.38  $            56,054.41 2

Glen Canyon NRA BF Housing Duplex #701 UT Housing $364,267.82  $            73,892.84 2

Glen Canyon NRA BF Housing Duplex #702 UT Housing $373,722.92  $            60,120.66 2

Glen Canyon NRA BF Housing Duplex #703 UT Housing $373,722.92  $            41,019.67 2

Glen Canyon NRA BF Housing Duplex #704 UT Housing $373,722.92  $            97,464.89 2

Glen Canyon NRA WW Housing #120 AZ Housing $208,824.37  $            30,979.53 2

Glen Canyon NRA WW Housing #121 AZ Housing $208,824.37  $            61,532.44 2

Glen Canyon NRA WW Housing #122 AZ Housing $208,824.37  $            26,428.24 2

Glen Canyon NRA BF Housing Duplex #714 UT Housing $383,862.51  $            71,844.01 2

Glen Canyon NRA WW Housing #123 AZ Housing $208,824.37  $          105,816.05 2

Glen Canyon NRA WW Housing #124 AZ Housing $208,824.37  $            34,000.00 2

Glen Canyon NRA WW Housing #125 AZ Housing $208,824.37  $            34,000.00 2
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Glen Canyon NRA BF Housing Duplex #715 UT Housing $286,566.55  $            23,431.51 2

Glen Canyon NRA WW Housing #126 AZ Housing $208,824.37  $            88,812.80 2

Glen Canyon NRA WW Marina Drive Route 010 AZ Paved Roads $706,166.43  $          458,295.61 2

Glen Canyon NRA BF Electrical System UT All Others $11,972,057.94  $            29,096.97 2

Glen Canyon NRA BF Water System UT Water Systems $36,539,689.96  $          190,306.00 2

Glen Canyon NRA
BF Wastewater System UT

Waste Water

Systems
$8,753,202.46  $          993,424.07 2

Glen Canyon NRA WW DRO Parking Route 906 AZ Paved Roads $582,054.68  $          215,647.65 2

Glen Canyon NRA WW NAVA Mountain Parking Route 958 AZ Paved Roads $197,958.00  $            35,792.42 2

Glen Canyon NRA BF Fish Cleaning Station UT Buildings $60,695.01  $                       -   2

Glen Canyon NRA WW Stateline Access Road Route 002 UT Paved Roads $2,336,505.31  $       1,072,448.63 2

Glen Canyon NRA WW  Stateline Launch Ramp Parking Route 960 UT Paved Roads $6,590,640.13  $       2,442,524.63 2

Glen Canyon NRA WW Amphitheater Parking Route 928 AZ Paved Roads $399,355.61  $            72,177.01 2

Glen Canyon NRA BF Airstrip UT All Others $2,200,498.61  $            40,220.00 2

Glen Canyon NRA WW Boulevard Route 003 AZ Paved Roads $3,598,676.12  $       2,091,552.44 2

Glen Canyon NRA WW Escalante Dominguez Parking Route 959 AZ Paved Roads $380,675.41  $            68,849.07 2

Glen Canyon NRA BF Campground Dump Station Route 925 UT Paved Roads $87,336.41  $            15,815.02 2

Glen Canyon NRA BF Ferry Boat Ramp Road Route 205 UT Paved Roads $1,395,109.28  $       1,996,563.07 2

Glen Canyon NRA WW South Entrance Parking A Route 957A AZ Paved Roads $49,412.50  $                       -   2

Glen Canyon NRA BF Parking Lot A Route 989 UT Paved Roads $1,040,003.64  $          470,207.66 2

Glen Canyon NRA BF Parking Lot D Route 985 UT Paved Roads $3,880,185.05  $       1,753,994.75 2

Glen Canyon NRA BF Visitor Center Parking Route 981 UT Paved Roads $874,405.03  $          395,353.62 2

Glen Canyon NRA BF Marina Road Route 014 UT Paved Roads $947,296.42  $          529,391.04 2

Glen Canyon NRA BF Lodge Parking Route 975 UT Paved Roads $1,096,564.69  $          198,459.86 2

Glen Canyon NRA WW Water System AZ Water Systems $14,006,114.94  $       2,242,421.95 2

Glen Canyon NRA
WW Wastewater System AZ

Waste Water

Systems
$11,525,578.69  $       3,441,333.30 2

Glen Canyon NRA BF Marina UT All Others $51,087,168.93  $          127,481.18 2

Glen Canyon NRA HC Well House/Control Building UT Buildings $143,764.68  $                       -   2

Glen Canyon NRA HC Marina UT All Others $36,699,275.79  $          151,729.69 2

Glen Canyon NRA HC Upper Launch Ramp Parking  Route 947 UT Paved Roads $974,198.67  $          440,207.31 2

Glen Canyon NRA HI Electrical System UT All Others $839,822.12  $            20,730.87 2

Glen Canyon NRA WW Houseboat Loading Area Route 965 UT Paved Roads $302,245.51  $          186,790.06 2

Glen Canyon NRA WW Launch Ramp Parking Route 942A AZ Paved Roads $2,500,181.57  $          456,961.77 2

Glen Canyon NRA WW Lodge Boat Parking Route 905 AZ Paved Roads $2,786,251.64  $              7,252.44 2

Glen Canyon NRA WW Lodge Parking Route 939 AZ Paved Roads $2,704,561.82  $       1,172,993.82 2

Glen Canyon NRA WW Marina Parking Lot Route 904 AZ Paved Roads $1,152,926.84  $          499,911.91 2

Glen Canyon NRA LF Housing Duplex #206 AZ Housing $387,511.56  $            35,814.08 2

Glen Canyon NRA LF River Petroglyphs Trail AZ Trails $112,875.42  $                       -   2

Glen Canyon NRA BF Widows Ledge Trail (Inactive) UT Trails $25,394.79  $          111,116.21 2

Glen Canyon NRA WW Well House #4 AZ Buildings $58,122.29  $                       -   2

Glen Canyon NRA WW Well House #3 AZ Buildings $73,311.58  $              1,382.46 2

Glen Canyon NRA WW Main Ramp Boat Pumpout Building AZ Buildings $91,718.48  $          410,706.00 2

Glen Canyon NRA WW Stateline Boat Pumpout Building UT Buildings $91,718.48  $          394,021.12 2

Glen Canyon NRA DR Housing  Duplex #420 UT Housing $264,407.38  $          179,341.66 2

Glen Canyon NRA DR Housing Duplex #421 UT Housing $264,407.38  $            35,460.00 2

Glen Canyon NRA DR Housing Duplex #422 UT Housing $264,407.38  $          183,107.46 2

Glen Canyon NRA HC Launch Access Road Route 208B UT Paved Roads $137,788.57  $            43,422.20 2

Glen Canyon NRA BF Lake Powell School Parking Route 992 UT Paved Roads $414,053.11  $            74,912.77 2

Glen Canyon NRA WW South Entrance Parking B Route 957B AZ Paved Roads $75,840.52  $            32,971.01 2

Glen Canyon NRA WW Wahweap Grill/Adm Bldg  (Concessions WW12) AZ Buildings $1,995,280.79  $              5,361.46 2

Glen Canyon NRA SL Boat Repair Shop (Concessions W33) UT Buildings $3,004,681.80  $            10,173.88 2

Glen Canyon NRA WW Trailer Village Stone Greenhouse (CONC) AZ Buildings $59,611.66  $              1,601.48 2

Glen Canyon NRA WW Trailer Village Employee Cabin Tri-plex 3,4,5 (CONC) AZ Buildings $296,712.79  $              1,901.29 2

Glen Canyon NRA WW- Trailer Village Storage Facility / Apartment (CONC) AZ Buildings $836,201.83  $              2,288.68 2

Glen Canyon NRA HC City Center Store/Registration(Concessions HC2) UT Buildings $181,441.36  $              2,587.03 2

Glen Canyon NRA WW Trailer Village Employee Cabin 1 (CONC) AZ Housing $91,385.81  $              1,999.15 2

Glen Canyon NRA WW Trailer Village Employee Cabin 2 (CONC) AZ Buildings $59,611.66  $                427.60 2

Glen Canyon NRA WW Trailer Village Employee Cabin 6 (CONC) AZ Buildings $88,292.75  $              2,269.86 2

Glen Canyon NRA WW Trailer Village Employee Cabin 7 (CONC) AZ Buildings $88,292.75  $              1,064.88 2

Glen Canyon NRA WW Trailer Village Employee Cabin 8 (CONC) AZ Buildings $88,292.75  $              2,688.15 2

Glen Canyon NRA WW Trailer Village Weight Room(Concessions W49) AZ Buildings $158,141.15  $                782.84 2

Glen Canyon NRA HC Housing 0005 Quadraplex UT Housing $449,542.73  $              6,652.28 2

Glen Canyon NRA HI Housing Duplex 908 UT Housing $396,504.57  $              4,233.56 2

Glen Canyon NRA HI Housing Duplex 909 UT Housing $372,295.04  $            21,213.56 2

Glen Canyon NRA BF Housing Quadraplex #699 UT Housing $426,427.07  $              6,652.28 2

Golden Spike NHS
Maintenance Road, Unpaved, RT GOSP-0402- Asset 1100 UT Unpaved Roads $110,825.37  $                       -   2

Golden Spike NHS
Maintenance Area Parking, Unpaved, RT GOSP-0902Asset 1300 UT Unpaved Roads $58,452.89  $                       -   2

Golden Spike NHS GOSP Park Boundary Fences UT All Others $812,051.76  $                       -   2

Golden Spike NHS East Railroad Grade UT All Others $1,871,045.39  $                       -   2

Golden Spike NHS West Railroad Grade UT All Others $179,908.21  $                       -   2

Golden Spike NHS
Last Cut Parking Area, Unpaved, RT GOSP-0904 - Asset 1300 UT Unpaved Roads $3,846.95  $                       -   2

Golden Spike NHS
Engine House Parking Area, Unpaved, RT GOSP-0905 - Asset 130 UT Unpaved Roads $5,556.70  $                       -   2

Golden Spike NHS Maintenance Building UT Buildings $728,958.43  $            30,575.59 2

Golden Spike NHS
Big Fill Upper Parking, Unpaved, RT GOSP-0906 - Asset 1300 UT Unpaved Roads $37,044.69  $                432.00 2

Golden Spike NHS RV Pad Area UT Campgrounds $44,151.61  $                       -   2

Grand Canyon NP
Desert View New Entrance Station Septic System AZ

Waste Water

Systems
$158,586.66  $                       -   2

Grand Canyon NP Desert View Trail, paved AZ Trails $305,800.21  $          118,709.61 2

Grand Canyon NP CONC - Trailer Village Road A, RT 279A - paved AZ Paved Roads $5,624,259.26  $       2,815,982.62 2

Grand Canyon NP Desert View Parking Access Road, RT 172 AZ Paved Roads $886,871.46  $          204,982.70 2

Grand Canyon NP Greenway Trail (Phase 3) CVIP to Tusayan AZ Trails $646,951.64  $                       -   2

Grand Canyon NP North Rim Greenway AZ Trails $2,062,210.49  $                       -   2

Grand Canyon NP Greenway Trail (Phase 5) Pipe Creek to South Kaibab AZ Trails $1,069,296.70  $                       -   2

Grand Canyon NP
Service Road to Headworks Building (WWTP) RT 604, unpaved AZ Unpaved Roads $20,311.89  $                       -   2

Grand Canyon NP Lipan Point AZ All Others $67,967.08  $          111,082.90 2

Grand Canyon NP Pipecreek Overlook AZ All Others $136,102.14  $                       -   2

Grand Canyon NP Grandview Point AZ All Others $135,313.28  $            23,641.23 2

Grand Canyon NP Shoshone Point AZ All Others $69,106.87  $                       -   2

Grand Canyon NP Pima Point AZ All Others $241,868.51  $            35,233.82 2

Grand Canyon NP Mohave Point AZ All Others $370,786.52  $            17,805.94 2

Grand Canyon NP Powell Point AZ All Others $565,563.52  $          105,215.56 2

Grand Canyon NP B#2034 - Vault Toilet #1, Hermit's Rest AZ Buildings $28,958.23  $                112.10 2

Grand Canyon NP B#2035 - Vault Toilet #2, Hermit's Rest AZ Buildings $28,958.23  $                112.10 2

Grand Canyon NP B#2036 - Vault Toilet #3, Hermit's Rest AZ Buildings $28,958.23  $                112.10 2

Grand Canyon NP B#2037 - Vault Toilet #4, Hermit's Rest AZ Buildings $28,958.23  $                112.10 2

Grand Canyon NP B#1589 - Vault, Widforss Trailhead AZ Buildings $27,876.13  $                       -   2

Grand Canyon NP B#1590 - Vault, North Rim Campground Group Use Area AZ Buildings $27,876.13  $                       -   2

Grand Canyon NP B#1143 - Lower Comfort Station, North Rim Campground AZ Buildings $279,419.94  $                       -   2

Grand Canyon NP B#1144 - Upper Comfort Station, North Rim Campground AZ Buildings $279,419.94  $                       -   2

Grand Canyon NP B#1145 - Tent Use Comfort Station, North Rim Campground AZ Buildings $279,419.94  $                       -   2

Grand Canyon NP B#1581 - Fee Collection Kiosk, NR Campground AZ Buildings $74,204.57  $                       -   2

Grand Canyon NP
Widforss Trailhead Road, RT 0200 - unpaved AZ Unpaved Roads $194,953.16  $                       -   2

Grand Canyon NP Greenway, Bridle Trail to Camper Services (NR) AZ Trails $102,508.52  $                       -   2

Grand Canyon NP B#1141 - Composting Toilet, 3 Mile BA Trail AZ Buildings $139,045.22  $            19,227.21 2

Grand Canyon NP B#1142 - Composting Toilet, Pipe Creek AZ Buildings $139,045.22  $            19,227.21 2

Grand Canyon NP Science and Resource Mgmt Bldg AZ Buildings $2,915,439.32  $                       -   2

Grand Canyon NP North Rim EMS Parking, RT 1052 - paved AZ Paved Roads $257,823.00  $          227,663.16 2

Grand Canyon NP North Rim Visitor Center Interpretive Media AZ All Others $261,193.81  $          399,375.00 2

Grand Canyon NP Desert View Visitor Center Interpretive Media AZ All Others $225,057.22  $                       -   2

Grand Canyon NP
Tusayan Park and Ride Lot, RT 1063 - unpaved AZ Unpaved Roads $84,080.02  $                       -   2

Grand Canyon NP B#1591 - Vault toilet, Tusayan Park and Ride Lot AZ Buildings $33,095.13  $                       -   2

Grand Canyon NP C:13:0124 Tusayan Ruin - MAS AZ All Others $318,342.90  $            50,814.00 2

Grand Canyon NP B:16:0004 Clear Creek Ruin - MAS AZ All Others $158,838.32  $            25,345.00 2

Grand Canyon NP C:13:0001 - MAS AZ All Others $770,378.29  $              3,805.00 2

Grand Canyon NP B:16:0001 Bright Angel Ruin - MAS AZ All Others $142,188.88  $            22,686.00 2

Grand Canyon NP C:05:0001 South Canyon Ruin - MAS AZ All Others $233,962.58  $            11,544.00 2

Grand Canyon NP C:09:0001 Nankoweap Graneries - MAS AZ All Others $270,875.32  $            11,544.00 2

Grand Canyon NP B:10:0001 Backeddy Site - MAS AZ All Others $143,235.80  $                       -   2

Grand Canyon NP B:10:0004 Deer Creek Falls Site - MAS AZ All Others $35,597.00  $                       -   2

Grand Canyon NP Q#1586 - 701-708 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1587 - 801-808 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP B#1592 - Vault Toilet - South Entrance Sign parking Area AZ Buildings $21,201.56  $                       -   2

Grand Canyon NP B#1596 - Boat Shop - New Maintenance Complex AZ Buildings $2,496,965.49  $                       -   2

Grand Canyon NP B#1148 - Composting Toilet (Residence), Roaring Springs AZ Buildings $198,636.03  $            19,227.21 2

Grand Canyon NP B#1149 Composting Toilet Day Use Area, IG AZ Buildings $198,636.03  $            19,227.21 2

Grand Canyon NP B#1150 Composting Toilet Upper Campground, IG AZ Buildings $158,908.82  $            19,227.21 2

Grand Canyon NP B#1151 Composting Toilet Lower Campground, IG AZ Buildings $158,908.82  $            19,227.21 2

Grand Canyon NP B#2042 - Vault Toilet #2, Tusayan Museum AZ Buildings $44,471.57  $                       -   2

Grand Canyon NP Bright Angel Trailhead Area AZ All Others $329,409.40  $                       -   2

Grand Canyon NP Hermit's Rest AZ All Others $432,977.56  $                       -   2

Grand Canyon NP Yaki Point AZ All Others $160,623.19  $          117,311.00 2

Grand Canyon NP BH#2A - Shed,  6 Tonto AZ Buildings $54,954.36  $              1,599.97 2

Grand Canyon NP QH#09NAVAJO - 9 Navajo AZ Housing $230,252.53  $                       -   2

Grand Canyon NP QH#11KAIBAB - 11 Kaibab AZ Housing $143,616.34  $              5,649.60 2

Grand Canyon NP QH#12KAIBAB - 12 Kaibab AZ Housing $178,230.93  $                       -   2

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



11274 

11275 

11276 

11277 

11278 

11279 

11280 

11281 

11282 

11283 

11284 

11285 

11286 

11287 

11288 

11289 

11290 

11291 

11292 

11293 

11294 

11295 

11296 

11297 

11298 

11299 

11300 

11301 

11302 

11303 

11304 

11305 

11306 

11307 

11308 

11309 

11310 

11311 

11312 

11313 

11314 

11315 

11316 

11317 

11318 

11319 

11320 

11321 

11322 

11323 

11324 

11325 

11326 

11327 

11328 

11329 

11330 

11331 

11332 

11333 

11334 

11335 

11336 

11337 

11338 

11339 

11340 

11341 

11342 

11343 

11344 

11345 

11346 

11347 

11348 

11349 

11350 

11351 

11352 

11353 

11354 

11355 

11356 

11357 

11358 

11359 

11360 

11361 

11362 

11363 

11364 

11365 

11366 

11367 

11368 

11369 

11370 

11371 

11372 

11373 

11374 

11375 

11376 

11377 

11378 

11379 

11380 

11381 

11382 

11383 

11384 

11385 

11386 

11387 

11388 

11389 

11390 

11391 

11392 

11393 

11394 

11395 

11396 

11397 

11398 

11399 

11400 

11401 

11402 

11403 

11404 

11405 

11406 

11407 

11408 

11409 

11410 

11411 

11412 

11413 

11414 

11415 

11416 

11417 

A B C D E F G

Grand Canyon NP QH#13KAIBAB - 13 Kaibab AZ Housing $157,585.92  $              1,305.64 2

Grand Canyon NP QH#14KAIBAB - 14 Kaibab AZ Housing $158,638.27  $            54,296.23 2

Grand Canyon NP QH#15KAIBAB - 15 Kaibab AZ Housing $186,532.03  $              2,072.09 2

Grand Canyon NP QH#16KAIBAB - 16 Kaibab AZ Housing $134,522.56  $            56,985.81 2

Grand Canyon NP QH#19KAIBAB - 19 Kaibab AZ Housing $250,895.94  $            35,681.40 2

Grand Canyon NP QH#21KAIBAB - 21 Kaibab AZ Housing $229,711.76  $            55,544.57 2

Grand Canyon NP QH#25TAPEAT - 25 Tapeats AZ Housing $258,989.04  $            68,727.42 2

Grand Canyon NP QH#38KAIBAB - 38 Kaibab AZ Housing $163,446.72  $            30,944.00 2

Grand Canyon NP QH#27TAPEAT - 27 Tapeats AZ Housing $330,718.55  $          108,179.66 2

Grand Canyon NP QH#35KAIBAB - 35 Kaibab AZ Housing $206,939.55  $                       -   2

Grand Canyon NP QH#37KAIBAB - 37 Kaibab AZ Housing $206,939.55  $            44,675.82 2

Grand Canyon NP QH#34KAIBAB - 34 Kaibab AZ Housing $185,981.83  $            22,115.95 2

Grand Canyon NP BH#41 - Bookstore, DV, 912 Desert View Rd AZ Buildings $764,102.13  $            18,426.10 2

Grand Canyon NP BH#43 - Storage Shed, Navajo AZ Buildings $148,704.16  $            11,516.92 2

Grand Canyon NP BH#44 - Community Building (Village Loop), 2 Victor St AZ Buildings $4,559,040.04  $          283,164.14 2

Grand Canyon NP QH#59JUNIPE - 59 Juniper Hill AZ Housing $111,595.30  $            14,195.69 2

Grand Canyon NP QH#47JUNIPE - 61 Juniper Hill AZ Housing $98,443.00  $              1,864.35 2

Grand Canyon NP QH#52JUNIPE - 52 Juniper Hill AZ Housing $163,557.47  $                       -   2

Grand Canyon NP QH#32KAIBAB - 32 Kaibab AZ Housing $168,442.00  $            16,487.05 2

Grand Canyon NP QH#50JUNIPE - 54 Juniper Hill AZ Housing $116,377.96  $              4,564.06 2

Grand Canyon NP QH#51JUNIPE - 51 Juniper Hill AZ Housing $113,189.52  $                       -   2

Grand Canyon NP QH#53JUNIPE - 53 Juniper Hill AZ Housing $53,804.88  $              7,629.92 2

Grand Canyon NP QH#54JUNIPE - 55 Juniper Hill AZ Housing $53,804.88  $            11,051.87 2

Grand Canyon NP QH#55JUNIPE - 57 Juniper Hill AZ Housing $66,757.91  $                       -   2

Grand Canyon NP QH#66JUNIPE - 65 Juniper Hill AZ Housing $139,677.26  $              1,867.59 2

Grand Canyon NP QH#67JUNIPE - 67 Juniper Hill AZ Housing $180,901.49  $                       -   2

Grand Canyon NP BH#74 - Horse Barn AZ Buildings $227,637.18  $            40,958.84 2

Grand Canyon NP QH#0084YAKI - 4 South Kaibab Rd., Yaki Point Residence AZ Housing $127,684.15  $            19,507.64 2

Grand Canyon NP BH#89 - Barn, Yaki Point AZ Buildings $399,027.39  $            35,407.74 2

Grand Canyon NP QBH#COTTRAST - Ranger Station/ Residence, Cottonwood AZ Housing $167,109.84  $          151,135.45 2

Grand Canyon NP QBH#93 - Ranger Station/Residence, Indian Garden AZ Housing $203,478.96  $                       -   2

Grand Canyon NP BH#98 - Mule Barn, Sunset AZ Buildings $355,681.41  $              3,676.76 2

Grand Canyon NP QH#000NR101 - Residence,  Admin Area AZ Housing $169,915.73  $                       -   2

Grand Canyon NP QH#000NR102 - Residence,  Admin Area AZ Housing $219,218.99  $            33,262.56 2

Grand Canyon NP QH#NRTCBUNK - Bunkhouse, Admin Area AZ Housing $232,351.38  $              2,225.15 2

Grand Canyon NP BH#114 - Tusayan Ruins Museum, 10 Tusayan Ruin Road AZ Buildings $945,230.18  $            46,335.93 2

Grand Canyon NP BH#121 - North Rim Entrance Station, Entrance Road AZ Buildings $222,251.81  $            74,652.00 2

Grand Canyon NP CONC - BH#146 - Comfort Station, Trailer Village AZ Buildings $330,594.78  $                       -   2

Grand Canyon NP QH#000NR151 - Residence, Admin Area AZ Housing $135,984.64  $              6,717.87 2

Grand Canyon NP QH#000NR152 - Residence, Admin Area AZ Housing $135,984.64  $              2,689.63 2

Grand Canyon NP QH#PHANROCK - Rock House/Operator Residence, Phantom Ranch AZ Housing $99,074.50  $            10,814.43 2

Grand Canyon NP QH#000NR155 - Residence, Admin Area AZ Housing $136,246.65  $            11,699.46 2

Grand Canyon NP CONC - BH#157 - Comfort Station, Trailer Village AZ Buildings $330,594.78  $                       -   2

Grand Canyon NP CONC - BH#158 - Comfort Station, Trailer Village AZ Buildings $330,594.78  $                       -   2

Grand Canyon NP QH#159JUNIPE - 56 Juniper Hill AZ Housing $140,119.09  $              4,592.74 2

Grand Canyon NP BH#160 - Comfort Station, Campground, Aspen #1 AZ Buildings $118,814.38  $            19,785.57 2

Grand Canyon NP QH#161JUNIPE - 58 Juniper Hill AZ Housing $112,193.14  $              3,543.92 2

Grand Canyon NP BH#162 - Comfort Station, Campground, Aspen #2 AZ Buildings $118,814.38  $            21,113.31 2

Grand Canyon NP QH#163JUNIPE - 60 Juniper Hill AZ Housing $118,769.29  $              4,953.03 2

Grand Canyon NP BH#164 - Comfort Station, Campground, Fir #1 AZ Buildings $118,814.38  $            23,233.58 2

Grand Canyon NP BH#165 - Comfort Station, Campground, Juniper #1 AZ Buildings $214,928.12  $            20,580.20 2

Grand Canyon NP BH#166 - Magistrate Building/LEO, Village Loop AZ Buildings $688,781.96  $                507.19 2

Grand Canyon NP QH#68JUNIPE - 68 Juniper Hill AZ Housing $138,446.41  $              1,286.85 2

Grand Canyon NP BH#181 - Comfort Station, Campground, Pine #1 AZ Buildings $124,436.51  $            19,617.07 2

Grand Canyon NP BH#186 - Laundry & Showerhouse,  Admin Area AZ Buildings $175,935.87  $              4,110.18 2

Grand Canyon NP BH#201 - Comfort Station, Campground, Pine #2 AZ Buildings $124,436.51  $            20,059.57 2

Grand Canyon NP BH#203 - Comfort Station, Campground, Oak #2 AZ Buildings $225,100.38  $            22,267.93 2

Grand Canyon NP BH#216 - Comfort Station, Campground, Pine #3 AZ Buildings $118,814.38  $            20,454.70 2

Grand Canyon NP BH#222 - Mule Shelter, Tack Room, Feed Room & corral AZ Buildings $422,313.83  $            38,563.05 2

Grand Canyon NP BH#229 - Comfort Station, Campground, Oak #1 AZ Buildings $124,436.51  $            20,278.65 2

Grand Canyon NP BH#289 - Comfort Station, Campground, Juniper #2 AZ Buildings $179,908.21  $            28,676.05 2

Grand Canyon NP QH#320TUWEEP - Ranger Station/Residence, Tuweep AZ Housing $292,100.47  $            78,237.10 2

Grand Canyon NP QH#29KAIBAB - 29 Kaibab AZ Housing $242,930.99  $            10,482.99 2

Grand Canyon NP QH#31KAIBAB - 31 Kaibab AZ Housing $242,930.99  $              2,361.26 2

Grand Canyon NP QM#371PARKC - 371 Park Circle AZ Housing $206,358.10  $              1,943.01 2

Grand Canyon NP QM#373PARKC - 373 Park Circle AZ Housing $206,270.18  $              7,071.22 2

Grand Canyon NP QM#374PARKC - 374 Park Circle AZ Housing $187,289.29  $              5,983.80 2

Grand Canyon NP QM#375PARKC - 375 Park Circle AZ Housing $206,649.11  $            13,545.14 2

Grand Canyon NP QM#376PARKC - 376 Park Circle AZ Housing $206,649.11  $            26,614.01 2

Grand Canyon NP QM#377PARKC - 377 Park Circle AZ Housing $206,649.11  $              8,975.41 2

Grand Canyon NP QM#378PARKC - 378 Park Circle AZ Housing $206,649.11  $                       -   2

Grand Canyon NP QM#379PARKC - 379 Park Circle AZ Housing $206,649.11  $            11,854.68 2

Grand Canyon NP QM#380PARKC - 380 Park Circle AZ Housing $206,649.11  $                       -   2

Grand Canyon NP QM#381PARKC - 381 Park Circle AZ Housing $206,649.11  $              5,200.41 2

Grand Canyon NP QM#382PARKC - 382 Park Circle AZ Housing $206,649.11  $            23,727.03 2

Grand Canyon NP QM#383PARKC - 383 Park Circle AZ Housing $206,649.11  $            25,968.24 2

Grand Canyon NP QM#384PARKC - 384 Park Circle AZ Housing $206,649.11  $            32,718.98 2

Grand Canyon NP QM#385PARKC - 385 Park Circle AZ Housing $206,649.11  $            15,515.41 2

Grand Canyon NP QM#386PARKC - 386 Park Circle AZ Housing $206,649.11  $              2,584.59 2

Grand Canyon NP QM#387PARKC - 387 Park Circle AZ Housing $206,270.18  $                       -   2

Grand Canyon NP QM#388PARKC - 388 Park Circle AZ Housing $206,270.18  $              3,581.04 2

Grand Canyon NP QM#389PARKC - 389 Park Circle AZ Housing $206,270.18  $                       -   2

Grand Canyon NP QM#390PARKC - 390 Park Circle AZ Housing $206,270.18  $              5,359.75 2

Grand Canyon NP QM#391PARKC - 391 Park Circle AZ Housing $206,270.18  $            18,860.21 2

Grand Canyon NP QM#392PARKC - 392 Park Circle AZ Housing $187,289.29  $            16,721.76 2

Grand Canyon NP QM#393PARKC - 393 Park Circle AZ Housing $187,289.29  $            13,456.20 2

Grand Canyon NP QM#394PARKC - 394 Park Circle AZ Housing $187,289.29  $              4,222.18 2

Grand Canyon NP QM#395PARKC - 395 Park Circle AZ Housing $187,289.29  $            19,491.12 2

Grand Canyon NP QM#396PARKC - 396 Park Circle AZ Housing $187,289.29  $            30,174.53 2

Grand Canyon NP QM#397PARKC - 397 Park Circle AZ Housing $187,289.29  $            22,932.60 2

Grand Canyon NP QM#398PARKC - 398 Park Circle AZ Housing $187,289.29  $            22,667.07 2

Grand Canyon NP QM#399PARKC - 399 Park Circle AZ Housing $187,289.29  $            22,516.58 2

Grand Canyon NP QM#400PARKC - 400 Park Circle AZ Housing $187,289.29  $            17,449.01 2

Grand Canyon NP QM#401PARKC - 401 Park Circle AZ Housing $186,911.42  $              1,744.45 2

Grand Canyon NP QM#403PARKC - 403 Park Circle AZ Housing $186,911.42  $              1,205.87 2

Grand Canyon NP QH#50KAIBAB - 50 Kaibab AZ Housing $190,232.78  $              7,364.06 2

Grand Canyon NP BQH#PHANRAST - Ranger Station/Residence, Phantom Ranch AZ Housing $335,288.28  $              4,439.05 2

Grand Canyon NP BM#444A - Clinic, Admin, Residence AZ Housing $6,723,901.99  $          221,089.72 2

Grand Canyon NP B#476 - Bright Angel Campground Comfort Station, PR AZ Buildings $82,791.09  $            80,612.22 2

Grand Canyon NP Q#487 - Bunkhouse/Residence, Roaring Springs AZ Housing $366,586.96  $            74,627.56 2

Grand Canyon NP B#489 - Comfort Station, Bright Angel Campground AZ Buildings $172,974.25  $          226,984.28 2

Grand Canyon NP B#490 - Comfort Station, Delta, Phantom Ranch AZ Buildings $172,974.25  $          165,262.84 2

Grand Canyon NP PARTNER - BH#533 - Kolb Studio, 13 North Village L AZ Buildings $1,073,300.18  $          729,849.91 2

Grand Canyon NP QH#026APACH - 26 Apache AZ Housing $191,935.69  $            24,706.31 2

Grand Canyon NP QH#024APACH - 24 Apache AZ Housing $180,739.34  $            82,385.99 2

Grand Canyon NP QH#018APACH - 18 Apache AZ Housing $172,464.79  $            35,559.61 2

Grand Canyon NP QH#806 - 12 Apache AZ Housing $233,715.97  $            33,292.19 2

Grand Canyon NP QH#807 - Duplex, 10 Apache AZ Housing $374,995.75  $            54,438.33 2

Grand Canyon NP QH#004APACH - 4 Apache AZ Housing $169,795.57  $            44,556.40 2

Grand Canyon NP QH#002APACH - 2 Apache AZ Housing $168,232.03  $            77,171.08 2

Grand Canyon NP QH#869PHANOPER - STP Operators House, Phantom Ranch AZ Housing $137,257.35  $          157,242.45 2

Grand Canyon NP B#1125 - Mule Shelter, Sunset AZ Buildings $267,948.06  $            31,115.70 2

Grand Canyon NP Q#1140 - 50 Juniper Hill AZ Housing $170,228.18  $              2,052.13 2

Grand Canyon NP Q#1201RTCR - 1201 Randy Thompson AZ Housing $242,802.60  $                       -   2

Grand Canyon NP Q#1202RTCR - 1202 Randy Thompson AZ Housing $190,414.95  $            15,734.55 2

Grand Canyon NP Q#1203RTCR - 1203 Randy Thompson AZ Housing $208,324.72  $              5,273.11 2

Grand Canyon NP Q#1204RTCR - 1204 Randy Thompson AZ Housing $209,669.76  $              4,535.58 2

Grand Canyon NP Q#1205RTCR - 1205 Randy Thompson AZ Housing $209,669.76  $              2,732.48 2

Grand Canyon NP Q#1206RTCR - 1206 Randy Thompson AZ Housing $250,242.88  $                       -   2

Grand Canyon NP Q#1207RTCR - 1207 Randy Thompson AZ Housing $193,952.88  $              6,207.74 2

Grand Canyon NP B#1207A - Garage, 1207 Randy Thompson AZ Housing $99,040.83  $                       -   2

Grand Canyon NP Q#1208RTCR - 1208 Randy Thompson AZ Housing $190,414.95  $              5,044.93 2

Grand Canyon NP Q#1209RTCR - 1209 Randy Thompson AZ Housing $196,426.61  $            13,893.34 2

Grand Canyon NP Q#1210RTCR - 1210 Randy Thompson AZ Housing $250,242.88  $                       -   2

Grand Canyon NP Q#1211RTCR - 1211 Randy Thompson AZ Housing $219,346.75  $                514.03 2

Grand Canyon NP Q#1212RTCR - 1212 Randy Thompson AZ Housing $208,324.72  $                       -   2

Grand Canyon NP Q#1213RTCR - 1213 Randy Thompson AZ Housing $193,952.88  $              4,342.30 2

Grand Canyon NP B#1213A - Garage, 1213 Randy Thompson AZ Housing $99,040.83  $                       -   2

Grand Canyon NP Q#1214RTCR - 1214 Randy Thompson AZ Housing $196,426.61  $            20,242.62 2

Grand Canyon NP Q#1215RTCR - 1215 Randy Thompson AZ Housing $193,952.88  $              7,888.47 2

Grand Canyon NP B#1215A - Garage, 1215 Randy Thompson AZ Housing $99,040.83  $                       -   2

Grand Canyon NP Q#1216RTCR - 1216 Randy Thompson AZ Housing $190,414.95  $            12,690.96 2

Grand Canyon NP Q#1217RTCR - 1217 Randy Thompson AZ Housing $208,324.72  $                       -   2

Grand Canyon NP Q#1218RTCR - 1218 Randy Thompson AZ Housing $196,426.61  $              4,359.26 2

Grand Canyon NP Q#1219RTCR - 1219 Randy Thompson AZ Housing $242,802.60  $            21,455.07 2

Grand Canyon NP Q#1220RTCR - 1220 Randy Thompson AZ Housing $242,802.60  $            10,366.36 2

Grand Canyon NP Q#1221RTCR - 1221 Randy Thompson AZ Housing $209,669.76  $              7,607.92 2

Grand Canyon NP Q#1222RTCR - 1222 Randy Thompson AZ Housing $209,669.76  $              5,985.91 2

Grand Canyon NP Q#1223RTCR - 1223 Randy Thompson AZ Housing $208,324.72  $              6,860.66 2

Grand Canyon NP Q#1224RTCR - 1224 Randy Thompson AZ Housing $193,952.88  $            15,399.93 2

Grand Canyon NP B#1224A - Garage, 1224 Randy Thompson AZ Housing $99,040.83  $                       -   2

Grand Canyon NP Q#1225BMST - 1225 Bob Mahn AZ Housing $190,414.95  $            19,487.65 2

Grand Canyon NP Q#1229BMST - 1229 Bob Mahn AZ Housing $209,669.76  $              9,517.01 2

Grand Canyon NP Q#1231BMST - 1231 Bob Mahn AZ Housing $193,952.88  $            13,079.03 2

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



11418 

11419 

11420 

11421 

11422 

11423 

11424 

11425 

11426 

11427 

11428 

11429 

11430 

11431 

11432 

11433 

11434 

11435 

11436 

11437 

11438 

11439 

11440 

11441 

11442 

11443 

11444 

11445 

11446 

11447 

11448 

11449 

11450 

11451 

11452 

11453 

11454 

11455 

11456 

11457 

11458 

11459 

11460 

11461 

11462 

11463 

11464 

11465 

11466 

11467 

11468 

11469 

11470 

11471 

11472 

11473 

11474 

11475 

11476 

11477 

11478 

11479 

11480 

11481 

11482 

11483 

11484 

11485 

11486 

11487 

11488 

11489 

11490 

11491 

11492 

11493 

11494 

11495 

11496 

11497 

11498 

11499 

11500 

11501 

11502 

11503 

11504 

11505 

11506 

11507 

11508 

11509 

11510 

11511 

11512 

11513 

11514 

11515 

11516 

11517 

11518 

11519 

11520 

11521 

11522 

11523 

11524 

11525 

11526 

11527 

11528 

11529 

11530 

11531 

11532 

11533 

11534 

11535 

11536 

11537 

11538 

11539 

11540 

11541 

11542 

11543 

11544 

11545 

11546 

11547 

11548 

11549 

11550 

11551 

11552 

11553 

11554 

11555 

11556 

11557 

11558 

A B C D E F G

Grand Canyon NP B#1231A - Garage, 1231 Bob Mahn AZ Housing $99,040.83  $              4,089.25 2

Grand Canyon NP Q#1232BMST - 1232 Bob Mahn AZ Housing $250,242.88  $            13,893.88 2

Grand Canyon NP Q#1233BMST - 1233 Bob Mahn AZ Housing $208,324.72  $              5,203.57 2

Grand Canyon NP Q#1234BMST - 1234 Bob Mahn AZ Housing $193,952.88  $              6,002.07 2

Grand Canyon NP B#1234A - Garage, 1234 Bob Mahn AZ Housing $99,040.83  $              3,370.80 2

Grand Canyon NP Q#1235BMST - 1235 Bob Mahn AZ Housing $193,952.88  $            11,326.40 2

Grand Canyon NP B#1235A - Garage, 1235 Bob Mahn AZ Housing $99,040.83  $                       -   2

Grand Canyon NP Q#1236BMST - 1236 Bob Mahn AZ Housing $242,802.60  $              6,362.18 2

Grand Canyon NP Q#1237BMST - 1237 Bob Mahn AZ Housing $209,669.76  $            11,124.44 2

Grand Canyon NP BM#1313 - Shrine of the Ages AZ Buildings $4,906,082.36  $       1,638,579.55 2

Grand Canyon NP B#1411 - Comfort Station, DV Campground AZ Buildings $161,917.39  $                257.69 2

Grand Canyon NP Q#1424 - 141 Havasupai AZ Housing $251,053.27  $                       -   2

Grand Canyon NP Q#1426 - 139 Havasupai AZ Housing $194,126.95  $                       -   2

Grand Canyon NP Q#1428 - 137 Havasupai AZ Housing $251,053.27  $            13,983.38 2

Grand Canyon NP B#1441 - South Entrance Station AZ Buildings $129,608.17  $            61,805.60 2

Grand Canyon NP Q#1448 - Residence, Desert View AZ Housing $203,802.77  $              5,752.33 2

Grand Canyon NP Q#1449 - Residence, Desert View AZ Housing $203,802.77  $            31,070.16 2

Grand Canyon NP Q#1450 - Residence NR AZ Housing $263,912.32  $            23,717.66 2

Grand Canyon NP Q#1451 - Residence NR AZ Housing $263,912.32  $            36,499.11 2

Grand Canyon NP B#1461 - Mule Barn and Corral, IG AZ Buildings $80,833.51  $              3,563.22 2

Grand Canyon NP B#1486 - Maintenance Building, Desert View AZ Buildings $363,194.98  $            10,491.35 2

Grand Canyon NP PARTNER - B#1487 - Bus Barn (Paul Revere), Dry Dump AZ Buildings $1,269,866.37  $            52,791.04 2

Grand Canyon NP Q#1502 - Residence, Admin Area AZ Housing $248,673.13  $              2,882.07 2

Grand Canyon NP Q#1503 - Residence, Admin Area AZ Housing $248,673.13  $            11,627.42 2

Grand Canyon NP Q#1504 - Residence, Admin Area AZ Housing $248,673.13  $                       -   2

Grand Canyon NP B#1511 - 2C Museum Collection Building AZ Buildings $3,877,208.53  $          261,986.28 2

Grand Canyon NP B#1516 - Daycare Center, 1 Mohave AZ Buildings $3,024,525.56  $          233,988.17 2

Grand Canyon NP B#1521 - Hazardous Waste Storage Building AZ Buildings $27,466.62  $                642.72 2

Grand Canyon NP B#1522 - Hazardous Waste Storage Building AZ Buildings $14,073.81  $                599.79 2

Grand Canyon NP B#1523 - Hazardous Waste Storage Building NR AZ Buildings $27,693.62  $                       -   2

Grand Canyon NP B#1536 - 2E Dutton Building - Science Center (old AZ Buildings $595,567.46  $            78,190.73 2

Grand Canyon NP B#1544 - Helibase/Hanger, Shuttle Bus Road AZ Buildings $983,505.90  $          130,783.92 2

Grand Canyon NP B#1552 - Hazardous Material Storage Shed SR, OC AZ Buildings $12,030.83  $                       -   2

Grand Canyon NP B#1558 - Emergency Services (EMS) Building, Desert View AZ Buildings $559,807.09  $            42,371.00 2

Grand Canyon NP Q#0DV1712 - Eight Plex, Desert View AZ Housing $2,027,335.49  $              9,575.12 2

Grand Canyon NP Q#0DV1707 - 1494 Colter Lane, Four Plex, DV AZ Housing $868,386.37  $              1,483.93 2

Grand Canyon NP Q#1601BHCR - 1601 Barry Hance AZ Housing $190,414.95  $              4,836.06 2

Grand Canyon NP Q#1602BHCR - 1602 Barry Hance AZ Housing $242,802.60  $            25,181.43 2

Grand Canyon NP Q#1603BHCR - 1603 Barry Hance AZ Housing $271,511.01  $            16,245.10 2

Grand Canyon NP Q#1604BHCR - 1604 Barry Hance AZ Housing $219,346.75  $            12,720.39 2

Grand Canyon NP Q#1605BHCR - 1605 Barry Hance AZ Housing $220,789.18  $            24,390.96 2

Grand Canyon NP Q#1606BHCR - 1606 Barry Hance AZ Housing $220,910.66  $              6,610.20 2

Grand Canyon NP Q#1607BHCR - 1607 Barry Hance AZ Housing $193,952.88  $                       -   2

Grand Canyon NP Q#1608BHCR - 1608 Barry Hance AZ Housing $209,669.76  $            15,227.27 2

Grand Canyon NP Q#1609BHCR - 1609 Barry Hance AZ Housing $251,546.31  $              7,842.82 2

Grand Canyon NP Q#1610BHCR - 1610 Barry Hance AZ Housing $193,952.88  $              9,489.02 2

Grand Canyon NP Q#1611BHCR - 1611 Barry Hance AZ Housing $242,802.60  $            13,484.32 2

Grand Canyon NP Q#1612BHCR - 1612 Barry Hance AZ Housing $208,324.72  $            14,261.15 2

Grand Canyon NP Q#1613BHCR - 1613 Barry Hance AZ Housing $219,346.75  $              6,859.66 2

Grand Canyon NP Q#1614BHCR - 1614 Barry Hance AZ Housing $220,910.66  $            14,306.88 2

Grand Canyon NP Q#1616BHCR - 1616 Barry Hance AZ Housing $250,242.88  $              7,077.63 2

Grand Canyon NP Q#1615BHCR - 1615 Barry Hance AZ Housing $196,426.61  $              6,130.92 2

Grand Canyon NP Q#1617BHCR - 1617 Barry Hance AZ Housing $196,426.61  $            11,815.87 2

Grand Canyon NP Q#1618BHCR - 1618 Barry Hance AZ Housing $219,346.75  $              5,147.20 2

Grand Canyon NP Q#1619BHCR - 1619 Barry Hance AZ Housing $220,910.66  $            21,617.58 2

Grand Canyon NP Q#1620BHCR - 1620 Barry Hance AZ Housing $250,242.88  $                       -   2

Grand Canyon NP Q#1621BHCR - 1621 Barry Hance AZ Housing $242,802.60  $            16,423.64 2

Grand Canyon NP Q#1622BHCR - 1622 Barry Hance AZ Housing $209,669.76  $            17,729.43 2

Grand Canyon NP Q#1623BHCR - 1623 Barry Hance AZ Housing $208,324.72  $              9,269.26 2

Grand Canyon NP Q#1624BHCR - 1624 Barry Hance AZ Housing $250,242.88  $            13,546.78 2

Grand Canyon NP Q#1626BHCR - 1626 Barry Hance AZ Housing $238,797.40  $            16,338.17 2

Grand Canyon NP CONC - BH#917 - Camper Store, Inn Area AZ Buildings $1,311,361.98  $            50,548.84 2

Grand Canyon NP QH#17KAIBAB - 17 Kaibab AZ Housing $148,478.79  $            17,756.10 2

Grand Canyon NP QH#36KAIBAB - 36 Kaibab AZ Housing $186,424.01  $              1,031.22 2

Grand Canyon NP QH#91 - River Ranger Station, Phantom Ranch AZ Housing $139,205.95  $            26,776.02 2

Grand Canyon NP QH#001APACH - 1 Apache AZ Housing $160,181.08  $            20,506.27 2

Grand Canyon NP Q#0NR1545 - Duplex, A/B, NR AZ Housing $1,000,054.17  $                399.00 2

Grand Canyon NP QH#801 Apache - Duplex, 22 Apache AZ Housing $387,495.60  $            51,630.77 2

Grand Canyon NP QH#020APACH - Duplex, 20 Apache AZ Housing $387,495.60  $            64,575.05 2

Grand Canyon NP QH#16APACH - Duplex, 16 Apache AZ Housing $360,844.96  $            34,973.95 2

Grand Canyon NP QH#805 - Duplex, 14 Apache AZ Housing $374,995.75  $          136,223.48 2

Grand Canyon NP QH#808 - Duplex, 8 Apache AZ Housing $374,995.75  $              7,380.77 2

Grand Canyon NP Q#1447 - Duplex, 20 Albright AZ Housing $588,672.57  $              3,481.44 2

Grand Canyon NP Q#0DV1493 - Duplex, A/B, DV AZ Housing $534,899.59  $            41,565.35 2

Grand Canyon NP West Rim Trail, paved AZ Trails $5,466,720.27  $          343,046.00 2

Grand Canyon NP CVIP Access Trails, paved AZ Trails $2,650,814.88  $                       -   2

Grand Canyon NP Hermits Rest Access Trail, unpaved AZ Trails $25,541.90  $                       -   2

Grand Canyon NP Tanner Trail, unpaved AZ Trails $1,245,661.94  $          452,255.22 2

Grand Canyon NP Grandview Trail, unpaved AZ Trails $1,917,529.00  $          442,407.04 2

Grand Canyon NP Hermit Trail, unpaved AZ Trails $4,269,142.44  $          405,725.29 2

Grand Canyon NP Plateau Point Trail, unpaved AZ Trails $412,581.32  $          266,492.78 2

Grand Canyon NP Phantom Ranch Area Trail, unpaved AZ Trails $1,032,361.17  $          128,898.73 2

Grand Canyon NP Uncle Jim Trail, unpaved AZ Trails $555,821.77  $          141,294.10 2

Grand Canyon NP Recycling AZ All Others $2,352,308.89  $                       -   2

Grand Canyon NP Point Imperial Road, RT 010 - paved AZ Paved Roads $14,603,660.33  $       1,461,930.17 2

Grand Canyon NP Cape Royal Road, RT 013 - paved AZ Paved Roads $108,888,889.40  $     10,918,569.35 2

Grand Canyon NP Hermit Rest Road (West Rim Drive), RT 015 - paved AZ Paved Roads $29,477,918.13  $       1,998,686.65 2

Grand Canyon NP Center Road, RT 016 - paved AZ Paved Roads $2,744,464.05  $       1,030,086.57 2

Grand Canyon NP
Rowe Well Road, RT 160 - unpaved/paved AZ Unpaved Roads $1,586,077.24  $          484,504.48 2

Grand Canyon NP North Rim Campground Road, RT 201 - paved AZ Paved Roads $582,732.99  $          312,346.94 2

Grand Canyon NP Yavapai Point Road, RT 203 - paved AZ Paved Roads $238,649.05  $            54,251.98 2

Grand Canyon NP Yaki Point Road, RT 262 - paved AZ Paved Roads $4,645,517.18  $       1,126,350.86 2

Grand Canyon NP Kaibab Trail Access, RT 263 - paved AZ Paved Roads $844,639.49  $          197,398.46 2

Grand Canyon NP Lipan Point Road, RT 267 - paved AZ Paved Roads $1,900,438.85  $          293,544.61 2

Grand Canyon NP Mather Campground Access Road, RT 271 - paved AZ Paved Roads $630,715.34  $          979,042.80 2

Grand Canyon NP Mather Campground All Loops, RT 272 - paved AZ Paved Roads $6,017,365.28  $       5,474,984.74 2

Grand Canyon NP Trailer Village Road Outer Loop A, RT 277A - paved AZ Paved Roads $1,926,238.75  $       4,210,685.95 2

Grand Canyon NP Admin Loop Road, RT 405 - paved, NR AZ Paved Roads $649,971.42  $          245,173.70 2

Grand Canyon NP Maswick Transportation Center Road, RT 426 - paved AZ Paved Roads $289,788.13  $          118,062.87 2

Grand Canyon NP Shuttle Bus Road, RT 428 - paved AZ Paved Roads $1,241,236.12  $          982,968.79 2

Grand Canyon NP CONC - El Tovar/Verkamps Parking A, RT 904A, paved AZ Paved Roads $2,552,373.47  $          210,181.08 2

Grand Canyon NP CONC - Kachina Lodge Parking, Sec 1, RT 905 - paved AZ Paved Roads $623,237.69  $            49,283.64 2

Grand Canyon NP CONC - Thunderbird Lodge Parking, Sec 1, RT 906 - paved AZ Paved Roads $500,611.92  $            46,807.12 2

Grand Canyon NP CONC - Bright Angel Lodge Parking, Sec 1, RT 907 - paved AZ Paved Roads $672,655.75  $            65,191.89 2

Grand Canyon NP CONC - Maswick Standard Parking, Sec 1, RT 908 - paved AZ Paved Roads $4,430,439.60  $       1,218,106.55 2

Grand Canyon NP Magistrate Parking, RT 924 - paved AZ Paved Roads $861,740.08  $          142,656.39 2

Grand Canyon NP CONC - General Offices Parking, Sec 1, RT 925 - paved AZ Paved Roads $358,287.48  $            82,726.11 2

Grand Canyon NP CONC-Concessions Laundry Parking, RT 938 - paved AZ Paved Roads $141,358.02  $            54,392.31 2

Grand Canyon NP Wastewater Treatment Plant Area, RT 939 - paved AZ Paved Roads $483,899.64  $          217,239.22 2

Grand Canyon NP Business Center Parking (General Store), RT 940 - paved AZ Paved Roads $3,194,953.92  $       1,150,934.27 2

Grand Canyon NP CONC - Yavapai East Parking, RT 942 - paved AZ Paved Roads $2,132,070.27  $          185,143.67 2

Grand Canyon NP CONC - Yavapai West 1 Parking, RT 943 - paved AZ Paved Roads $1,005,588.90  $          402,887.32 2

Grand Canyon NP CONC - Yavapai West 2 Parking, RT 944 - paved AZ Paved Roads $785,126.07  $          312,342.59 2

Grand Canyon NP Parking at MP 0.14, RT 945 - paved AZ Paved Roads $151,067.44  $            12,516.78 2

Grand Canyon NP Pipe Creek Pullout Parking, Sec 1, RT 946 - paved AZ Paved Roads $386,234.77  $            18,384.77 2

Grand Canyon NP Yaki Point Parking, Sec 1, RT 948 - paved AZ Paved Roads $536,558.94  $            29,313.14 2

Grand Canyon NP Duck-on-a-Rock Overlook, Sec 4, RT 950 - paved AZ Paved Roads $558,694.58  $            51,891.64 2

Grand Canyon NP North Kaibab Trailhead Parking, Sec 11, RT 963 - paved AZ Paved Roads $458,147.49  $          145,586.36 2

Grand Canyon NP NR Visitor Ctr Parking, Sec 13, RT 965 - paved AZ Paved Roads $2,277,431.97  $          897,948.03 2

Grand Canyon NP Point Imperial Parking, Sec 3, RT 967 - paved AZ Paved Roads $867,797.86  $          123,778.57 2

Grand Canyon NP CONC -North Rim Cpgrd Showers and Laundrymat, RT 972 - paved AZ Paved Roads $84,119.05  $            25,403.83 2

Grand Canyon NP Trail Bridge (Ribbon Falls), Bright Angel Creek, RT 8210-007 AZ All Others $1,393,767.39  $            19,382.78 2

Grand Canyon NP Grandview Point Road, RT 264 - paved AZ Paved Roads $1,312,569.76  $          454,754.80 2

Grand Canyon NP Desert View Campground AZ Campgrounds $515,997.94  $                       -   2

Grand Canyon NP CONC - B#618 - Maswik Lodge AZ Buildings $16,808,980.30  $                       -   2

Grand Canyon NP B#2004 - Information Kiosk, CVIP AZ All Others $110,856.63  $                       -   2

Grand Canyon NP B#2005 - Information Kiosk, CVIP AZ All Others $110,858.93  $                       -   2

Grand Canyon NP B#2006 - Information Kiosk, CVIP AZ All Others $110,856.63  $                       -   2

Grand Canyon NP B#2007 - Information Kiosk, CVIP AZ All Others $110,858.93  $                       -   2

Grand Canyon NP B#2008 - Information Kiosk, CVIP AZ All Others $198,618.13  $                       -   2

Grand Canyon NP B#2009 - Information Kiosk, CVIP AZ All Others $110,856.63  $                       -   2

Grand Canyon NP B#2010 - Information Kiosk, CVIP AZ All Others $341,807.94  $                       -   2

Grand Canyon NP B#1607A - Garage, 1607 Barry Hance AZ Housing $99,040.83  $                       -   2

Grand Canyon NP B#1610A - Garage, 1610 Barry Hance AZ Housing $99,040.83  $              5,115.72 2

Grand Canyon NP Q#1228BMST - 1228 Bob Mahn AZ Housing $219,346.75  $              9,005.22 2

Grand Canyon NP
Service Road to Sewer Ponds, RT 468 - unpaved AZ Unpaved Roads $244,808.43  $                       -   2

Grand Canyon NP
Service Road to Landfill RT 401 - unpaved AZ Unpaved Roads $506,308.35  $                       -   2

Grand Canyon NP Cottonwood Campground AZ Campgrounds $217,313.37  $            32,003.60 2

Grand Canyon NP CONC - B#1568 - Public Shower/Laundry AZ Buildings $411,708.76  $          103,700.95 2

Grand Canyon NP Diesel Fuel System, North Rim AZ All Others $355,702.36  $              3,249.95 2

Grand Canyon NP Diesel Fuel System, Old Maintenance Yard AZ All Others $201,122.58  $            80,485.59 2
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Grand Canyon NP Diesel Fuel System, Operational Complex AZ All Others $371,066.69  $              2,471.82 2

Grand Canyon NP Gasoline Fuel System, North Rim AZ All Others $171,847.30  $              3,081.37 2

Grand Canyon NP Gasoline Fuel System, Old Maintenance Area AZ All Others $180,695.26  $              6,499.91 2

Grand Canyon NP B#1575 - FMD Shops/Office AZ Buildings $8,605,676.61  $            83,540.00 2

Grand Canyon NP B#1576 - NPS Warehouse AZ Buildings $4,303,860.51  $            78,571.85 2

Grand Canyon NP B#1577 - Vehicle Maintenance AZ Buildings $3,006,249.70  $              1,477.34 2

Grand Canyon NP B#1578 - Enclosed Vehicle Storage AZ Buildings $2,353,049.48  $            47,873.92 2

Grand Canyon NP B#1579 - Covered Vehicle Storage AZ Buildings $1,291,686.44  $                       -   2

Grand Canyon NP SCHOOL - BH#227 - Historic Bldg. Principal's Office (200) AZ Buildings $991,602.92  $                       -   2

Grand Canyon NP CONC - B#267 - Trailer Village Office, 100 Trailer Village R AZ Buildings $159,850.01  $                       -   2

Grand Canyon NP SCHOOL - B#323 - Grand Canyon Elementary School (100) AZ Buildings $985,936.62  $                       -   2

Grand Canyon NP SCHOOL - BM#324 - Grand Canyon High School (400) AZ Buildings $4,362,344.56  $                       -   2

Grand Canyon NP SCHOOL - B#471 - Middle School (500) AZ Buildings $897,636.74  $                       -   2

Grand Canyon NP CONC - BH#551 - General Offices, 88 South Village Loop AZ Buildings $8,889,540.69  $                       -   2

Grand Canyon NP CONC - B#558 - Yavapai Lodge West #1 AZ Buildings $2,763,337.82  $                       -   2

Grand Canyon NP CONC - BH#563 - Mule Barn, 2 Mule Rd AZ Buildings $2,069,726.84  $                       -   2

Grand Canyon NP CONC - BH#569 - Purchasing and Receiving, AZ Buildings $5,281,643.60  $                       -   2

Grand Canyon NP CONC - QH#595 - Maswik (101N) AZ Buildings $123,390.16  $                       -   2

Grand Canyon NP CONC - QH#596 - Maswik (201N) AZ Buildings $123,390.16  $                       -   2

Grand Canyon NP CONC - QH#597 - Maswik (203N) AZ Buildings $123,390.16  $                       -   2

Grand Canyon NP CONC - QH#598 - Maswik (205N) AZ Buildings $208,559.95  $            18,308.00 2

Grand Canyon NP CONC - QH#599 - Maswik (207N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#600 - Maswik (209N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#601 - Maswik (112N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#602 - Maswik (114N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#603 - Maswik (116N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#604 - Maswik (118N) AZ Buildings $208,559.95  $              7,938.82 2

Grand Canyon NP CONC - QH#605 - Maswik (119N) AZ Buildings $208,559.95  $              6,986.16 2

Grand Canyon NP CONC - QH#606 - Maswik (120N) AZ Buildings $208,559.95  $                       -   2

Grand Canyon NP CONC - QH#607 - Maswik (211-213N) AZ Buildings $262,544.38  $                       -   2

Grand Canyon NP CONC - QH#610 - Maswik (100-102N) AZ Buildings $262,544.38  $                       -   2

Grand Canyon NP CONC - QH#611 - Maswik (103-105N) AZ Buildings $443,765.66  $                       -   2

Grand Canyon NP CONC - QH#612 - Maswik (104 - 106N) AZ Buildings $262,544.38  $                       -   2

Grand Canyon NP CONC - QH#613 - Maswik (107 - 109N) AZ Buildings $443,765.66  $                       -   2

Grand Canyon NP CONC - QH#614 - Maswik (108 - 110N) AZ Buildings $443,765.66  $                       -   2

Grand Canyon NP CONC - QH#615 - Maswik (111 - 113N) AZ Buildings $443,765.66  $                       -   2

Grand Canyon NP CONC - BH#636 - Maswik Electric/Switch/Boiler Room AZ Buildings $64,905.59  $                       -   2

Grand Canyon NP CONC - Q#651 - Maswik (6701) AZ Buildings $146,218.81  $                       -   2

Grand Canyon NP CONC - Q#652 - Maswik (6702) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#653 - Maswik (6703) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - B#654 - Maswik North Laundry AZ Buildings $201,801.10  $                       -   2

Grand Canyon NP CONC - Q#655 - Maswik (6704) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#656 - Maswik (6710) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#657 - Maswik (6705) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#658 - Maswik (6709) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#659 - Maswik (6706) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#660 - Maswik (6708) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - Q#661 - Maswik (6707) AZ Buildings $123,575.10  $                       -   2

Grand Canyon NP CONC - B#757 - Yavapai Lodge West #2 AZ Buildings $2,775,181.22  $                       -   2

Grand Canyon NP CONC - B#1481 - Yavapai Lodge West #3 AZ Buildings $2,785,517.96  $            19,260.00 2

Grand Canyon NP CONC - B#1482 - Yavapai Lodge West #4 AZ Buildings $2,774,688.05  $              2,644.32 2

Grand Canyon NP CONC - B#1525 - Employee Dining Room AZ Buildings $6,499,701.23  $                       -   2

Grand Canyon NP CONC - BM#1266 - Camper Services, Mather Campground AZ Buildings $4,290,276.21  $                       -   2

Grand Canyon NP CONC - BM#1268 - Yavapai Lodge, 11 Yavapai Rd. AZ Buildings $13,062,487.75  $                       -   2

Grand Canyon NP CONC - BM#1269 - Yavapai Lodge West #10 AZ Buildings $2,810,129.43  $                       -   2

Grand Canyon NP CONC - BM#1270 - Yavapai Lodge West #8 AZ Buildings $2,787,752.01  $                       -   2

Grand Canyon NP CONC - BM#1271 - Yavapai Lodge West #7 AZ Buildings $2,808,159.24  $                       -   2

Grand Canyon NP CONC - BM#1272 - Yavapai Lodge West #9 AZ Buildings $2,785,799.06  $                       -   2

Grand Canyon NP CONC - B#1273 - Yavapai Lodge East #1 AZ Buildings $5,332,794.80  $                       -   2

Grand Canyon NP CONC - B#1274 - Yavapai Lodge East #2 AZ Buildings $5,290,333.20  $            18,308.00 2

Grand Canyon NP CONC - B#1275 - Yavapai Lodge East #3 AZ Buildings $5,290,333.20  $                       -   2

Grand Canyon NP CONC - B#1276 - Yavapai Lodge East #4 AZ Buildings $5,290,333.20  $                       -   2

Grand Canyon NP CONC - B#1277 - Yavapai Lodge East #5 AZ Buildings $5,290,333.20  $                       -   2

Grand Canyon NP CONC - B#1278 - Yavapai Lodge East #6 AZ Buildings $5,290,333.20  $                       -   2

Grand Canyon NP CONC - BM#1099 - Yavapai Lodge West #5 AZ Buildings $2,775,671.93  $                       -   2

Grand Canyon NP CONC - BM#1100 - Yavapai Lodge West #6 AZ Buildings $2,713,651.32  $                       -   2

Grand Canyon NP CONC - B#1104 - Maswik Lodge South #1 AZ Buildings $2,551,707.93  $              1,485.00 2

Grand Canyon NP CONC - B#1105 - Maswik Lodge South #2 AZ Buildings $2,531,391.94  $              2,928.21 2

Grand Canyon NP CONC - B#1106 - Maswik Lodge South #3 AZ Buildings $2,531,391.94  $                       -   2

Grand Canyon NP CONC - B#1107 - Maswik Lodge South #4 AZ Buildings $2,315,439.45  $                743.58 2

Grand Canyon NP CONC - B#1108 - Maswik Lodge South #5 AZ Buildings $2,297,002.44  $                       -   2

Grand Canyon NP CONC - B#1109 - Maswik Lodge South #6 AZ Buildings $2,297,002.44  $                       -   2

Grand Canyon NP CONC - B#1388 - General Store, DV, 915 Desert View Rd AZ Buildings $2,501,173.20  $                       -   2

Grand Canyon NP CONC - BM#1300 - Thunderbird Lodge, 7 North Village Loop AZ Buildings $11,897,634.39  $                       -   2

Grand Canyon NP POST OFFICE - BM#1310 - Post Office AZ Buildings $803,884.08  $                       -   2

Grand Canyon NP CONC - BM#1311 - Village General Store AZ Buildings $12,923,602.31  $            76,430.00 2

Grand Canyon NP Q#096HAVA - 96 Havasupai, Triplex A & B & C AZ Housing $362,260.04  $            14,656.56 2

Grand Canyon NP CONC - BM#1320 - Kachina Lodge, 5 North Village Loop AZ Buildings $10,019,601.19  $                       -   2

Grand Canyon NP CONC - B#1326 - Maswik Lodge North #1 AZ Buildings $18,410,888.79  $                       -   2

Grand Canyon NP CONC - B#1327 - Maswik Lodge North #2 AZ Buildings $1,051,891.22  $                       -   2

Grand Canyon NP CONC - B#1328 - Maswik Lodge North #3 AZ Buildings $2,059,972.02  $                       -   2

Grand Canyon NP CONC - B#1329 - Maswik Lodge North #4 AZ Buildings $2,638,833.11  $                       -   2

Grand Canyon NP CONC - B#1330 - Maswik Lodge North #5 AZ Buildings $2,058,004.28  $                       -   2

Grand Canyon NP CONC - QH#878 - Bunkhouse, Phantom Ranch AZ Buildings $1,014,985.12  $              2,126.97 2

Grand Canyon NP CONC - BH#880 - Guest Cabin #4, Phantom Ranch AZ Buildings $268,482.07  $              1,063.98 2

Grand Canyon NP CONC - BH#881 - Guest Cabin #3, Phantom Ranch AZ Buildings $156,703.52  $              1,063.98 2

Grand Canyon NP CONC - BH#882 - Guest Cabin #2, Phantom Ranch AZ Buildings $156,703.52  $              1,063.98 2

Grand Canyon NP CONC - BH#883 - Managers Cabin, Phantom Ranch AZ Buildings $329,903.46  $              1,063.98 2

Grand Canyon NP CONC - BH#884 - Guest Cabin #1, Phantom Ranch AZ Buildings $156,703.52  $              1,063.98 2

Grand Canyon NP CONC - BH#885 - Guest Cabin #5, Phantom Ranch AZ Buildings $148,455.32  $              1,063.98 2

Grand Canyon NP CONC - BH#886 - Guest Cabin #6, Phantom Ranch AZ Buildings $148,455.32  $              1,063.98 2

Grand Canyon NP CONC - BH#887 - Guest Cabin #7, Phantom Ranch AZ Buildings $148,455.32  $              1,063.98 2

Grand Canyon NP CONC - QH#888 - Guest Cabin #9, Phantom Ranch AZ Buildings $413,130.16  $              1,063.98 2

Grand Canyon NP CONC - QH#889 - Guest Cabin #10, Phantom Ranch AZ Buildings $148,455.32  $              1,063.98 2

Grand Canyon NP CONC - QH#890 - Guest Cabin #11, Phantom Ranch AZ Buildings $314,156.66  $              1,063.98 2

Grand Canyon NP CONC - QH#891 - Guest Cabin #8, Phantom Ranch AZ Buildings $413,130.16  $              1,063.98 2

Grand Canyon NP CONC - BH#894 -  Shower Building, Phantom Ranch AZ Buildings $830,910.89  $              6,380.89 2

Grand Canyon NP CONC - B#899 - 12 Guest Dormitory, Phantom Ranch AZ Buildings $259,425.09  $              1,063.98 2

Grand Canyon NP CONC - B#900 - 13 Guest Dormitory, Phantom Ranch AZ Buildings $259,425.09  $              6,395.98 2

Grand Canyon NP CONC - B#901 - 14 Guest Dormitory, Phantom Ranch AZ Buildings $259,425.09  $              1,063.98 2

Grand Canyon NP CONC - B#902 - 15 Guest Dormitory, Phantom Ranch AZ Buildings $259,425.09  $              1,063.98 2

Grand Canyon NP B#914  - Offices (Caretaker's House), Desert View AZ Buildings $485,155.91  $          223,017.95 2

Grand Canyon NP CONC - B#872 - Phantom Ranch Barn AZ Buildings $188,934.40  $            10,040.58 2

Grand Canyon NP CONC - B#1331 - Maswik Lodge North 6 AZ Buildings $2,462,758.01  $          119,035.63 2

Grand Canyon NP CONC - B#1332 - Maswik Lodge North 7 AZ Buildings $2,555,095.98  $          115,927.31 2

Grand Canyon NP CONC - B#1333 - Maswik Lodge North 8 AZ Buildings $2,524,776.13  $          123,676.99 2

Grand Canyon NP CONC - B#1334 - Maswik Lodge North 9 AZ Buildings $669,781.20  $            24,223.23 2

Grand Canyon NP CONC - B#1335 - Maswik Lodge North 10 AZ Buildings $2,524,776.13  $          118,030.44 2

Grand Canyon NP CONC - B#1336 - Maswik Lodge North 11 AZ Buildings $2,462,758.01  $          118,183.36 2

Grand Canyon NP CONC - B#1337 - Maswik Lodge North 12 AZ Buildings $2,524,776.13  $          134,525.75 2

Grand Canyon NP CONC - B#1338 - Maswik Main Laundry AZ Buildings $3,175,493.99  $            42,143.43 2

Grand Canyon NP North Rim Campground AZ Campgrounds $5,432,834.23  $          254,852.42 2

Grand Canyon NP Flamables Storage Building - SR WWTP AZ Buildings $12,711.82  $              1,071.48 2

Grand Canyon NP Chemical Storage Building - SR WWTP AZ Buildings $63,559.12  $              3,014.48 2

Grand Canyon NP Interp Program Area, Mather Campground AZ All Others $408,882.30  $                       -   2

Grand Canyon NP B#444B - Emergency Services (EMS), South Rim AZ Buildings $2,980,454.41  $                       -   2

Grand Canyon NP Q#1580 - 101-108 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1581 - 201-208 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1582 - 301-308 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1583 - 401-408 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1584 - 501-508 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP Q#1585 - 601-608 Paiute St (Eight Plex), South Rim AZ Housing $1,677,339.46  $                       -   2

Grand Canyon NP B#1588 - Vault, South Kaibab Trailhead AZ Buildings $38,783.35  $                       -   2

Grand Canyon NP B#1593 - Vault, North Kaibab Trailhead AZ Buildings $50,992.92  $                       -   2

Grand Canyon NP B#1594 - Vault, Grandview Trailhead AZ Buildings $38,783.35  $                       -   2

Grand Canyon NP B#2029, Vault toilet, Buggelin Hill AZ Buildings $25,855.57  $                566.48 2

Grand Canyon NP B#1595 - Vault Toilet, Tusayan Museum AZ Buildings $38,783.35  $                       -   2

Grand Canyon NP Visitor Center Bus Parking, RT 992 - paved AZ Paved Roads $477,677.03  $                       -   2

Grand Canyon NP New Maintenance Area, RT 999 - paved AZ Paved Roads $2,570,762.62  $          190,107.46 2

Grand Canyon NP Pima Point Road, RT 167 - paved AZ Paved Roads $2,027,134.77  $          341,830.13 2

Grand Canyon NP Mojave Point Road, RT 168 - Paved AZ Paved Roads $1,013,567.39  $          141,961.46 2

Grand Canyon NP Powell Memorial Road, RT 169 - Paved AZ Paved Roads $971,335.41  $          110,134.23 2

Grand Canyon NP
Lindberg Hill Maintenance Area, RT407 - unpaved AZ Unpaved Roads $93,025.52  $              1,474.00 2

Grand Canyon NP Helicopter Pad A, RT 1011A - paved AZ All Others $49,845.78  $              5,303.84 2

Grand Canyon NP B#1732 - Entrance Station Office, Desert View AZ Buildings $393,402.36  $                       -   2

Grand Canyon NP CONC - Feed Shed #1- CC Hill AZ Buildings $246,700.19  $                       -   2

Grand Canyon NP South Entrance Bypass Lane, RT 502 - paved AZ Paved Roads $13,331,866.46  $            87,029.84 2

Grand Canyon NP Village Loop Trail AZ Trails $2,045,142.14  $          106,707.66 2

Grand Canyon NP Interp Program Area, Phantom Ranch AZ All Others $268,802.25  $                       -   2

Grand Canyon NP Interp Program Area, Desert View Campground AZ All Others $163,552.92  $                       -   2

Grand Canyon NP B#2030, Vault, Hopi Point AZ Buildings $28,958.23  $                112.10 2

Grand Canyon NP B#2031 - Vault, Yaki Point AZ Buildings $21,201.56  $              1,098.94 2

Grand Canyon NP B#2032 - Vault, Shoshone Point AZ Buildings $28,958.23  $              1,098.94 2
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Grand Canyon NP B#2033 - Vault, Yaki Picnic Area AZ Buildings $21,201.56  $              1,098.94 2

Grand Canyon NP B# - Composting Toilet, Point Sublime AZ Buildings $63,563.53  $            19,227.21 2

Grand Canyon NP
Cottonwood Septic System AZ

Waste Water

Systems
$682,379.12  $          423,386.00 2

Grand Canyon NP
Roaring Springs Bunkhouse Septic System AZ

Waste Water

Systems
$218,859.48  $                       -   2

Grand Canyon NP
Hermit's Rest Septic System AZ

Waste Water

Systems
$130,387.67  $                       -   2

Grand Canyon NP
North Entrance Septic System AZ

Waste Water

Systems
$68,409.93  $                       -   2

Grant-Kohrs Ranch NHS Effluent Irrigation System MT All Others $71,119.24  $                       -   2

Grant-Kohrs Ranch NHS Boundary Fences MT All Others $459,463.20  $                       -   2

Grant-Kohrs Ranch NHS Warren Water System MT Water Systems $18,668.75  $                       -   2

Grant-Kohrs Ranch NHS Lower Yard Water System MT Water Systems $7,165.17  $                       -   2

Grant-Kohrs Ranch NHS Non-Irrigated Pastures MT All Others $533,438.96  $            27,990.50 2

Grant-Kohrs Ranch NHS 0004 Museum Storage Building MT Buildings $4,261,264.59  $            22,455.94 2

Grant-Kohrs Ranch NHS HS-03 Garage-Blacksmith Shop MT Buildings $839,501.87  $            12,965.98 2

Grant-Kohrs Ranch NHS HS-04 Coal Shed MT Buildings $46,878.72  $              1,491.67 2

Grant-Kohrs Ranch NHS HS-06 Granary MT Buildings $514,985.17  $                       -   2

Grant-Kohrs Ranch NHS HS-09 Dairy MT Buildings $465,082.96  $              5,099.64 2

Grant-Kohrs Ranch NHS HS-11 Bielenberg Barn MT Buildings $287,848.84  $                       -   2

Grant-Kohrs Ranch NHS HS-13  L-Barn Cow Shed MT Buildings $1,277,617.83  $              3,835.83 2

Grant-Kohrs Ranch NHS HS-16 Stallion Barn MT Buildings $172,120.71  $                       -   2

Grant-Kohrs Ranch NHS HS-17 Buggy Shed MT Buildings $117,756.34  $                       -   2

Grant-Kohrs Ranch NHS HS-19 Stallion Barn MT Buildings $239,592.03  $              6,459.89 2

Grant-Kohrs Ranch NHS HS-22 Chicken Coop MT Buildings $141,236.90  $                       -   2

Grant-Kohrs Ranch NHS HS-50 Flume MT All Others $105,000.97  $                       -   2

Grant-Kohrs Ranch NHS HS-55 Kohrs-Manning Ditch Bridge MT Paved Roads $148,362.15  $                       -   2

Grant-Kohrs Ranch NHS HS-58 Warren Residence, park headquarters MT Buildings $1,284,976.66  $            12,646.22 2

Grant-Kohrs Ranch NHS HS-62 Bull Barn MT Buildings $81,274.97  $                       -   2

Grant-Kohrs Ranch NHS HS-64 Red Barn MT Buildings $6,474,734.06  $       2,841,847.42 2

Grant-Kohrs Ranch NHS HS-66 Scale House MT Buildings $60,802.29  $                       -   2

Grant-Kohrs Ranch NHS HS-86 Pump House,  North MT Buildings $25,389.27  $                       -   2

Grant-Kohrs Ranch NHS HS-87 Pump House,  South MT Buildings $53,138.13  $                       -   2

Grant-Kohrs Ranch NHS HS-89 Clark Fork River Bridge MT Paved Roads $581,014.42  $          174,582.00 2

Grant-Kohrs Ranch NHS HS-90 Slough Bridge MT Paved Roads $184,007.89  $            24,099.28 2

Grant-Kohrs Ranch NHS Irrigation system MT All Others $2,891,932.26  $              1,500.00 2

Grant-Kohrs Ranch NHS HS-63 Bull Barn MT Buildings $81,274.97  $                       -   2

Grant-Kohrs Ranch NHS Asphalt Trail MT Trails $183,930.19  $                       -   2

Grant-Kohrs Ranch NHS
Warren Complex MT Unpaved Roads $362,826.63  $                       -   2

Grant-Kohrs Ranch NHS
Kohrs System MT Unpaved Roads $1,554,973.92  $                       -   2

Grant-Kohrs Ranch NHS HS-91 West Side Ditch System MT All Others $1,057,804.88  $              5,205.00 2

Grant-Kohrs Ranch NHS HS-92 Kohrs Manning Ditch System MT All Others $352,601.63  $              4,100.00 2

Grant-Kohrs Ranch NHS HS-93 Warren Ditch System MT All Others $1,410,406.50  $            15,125.00 2

Great Sand Dunes NP&Pres Pinon Flats Campground Loop 202A CO Paved Roads $685,484.67  $            68,009.06 2

Great Sand Dunes NP&Pres Pinon Flats Campground Loop 202B CO Paved Roads $1,145,346.79  $            68,655.12 2

Great Sand Dunes NP&Pres Pinon Flats Campground Loop 202C CO Paved Roads $487,106.50  $            43,164.18 2

Great Sand Dunes NP&Pres Dunes Picnic Area Loop  0201A CO Paved Roads $74,939.53  $              4,979.82 2

Great Sand Dunes NP&Pres Dunes Picnic Area Loop 0201B CO Paved Roads $74,939.53  $            43,235.73 2

Great Sand Dunes NP&Pres Dunes Area Maintained Landscape CO All Others $252,791.96  $            32,740.00 2

Great Sand Dunes NP&Pres Entrance Road Interpretive Wayside Signs CO All Others $24,817.04  $                       -   2

Great Sand Dunes NP&Pres Dunes Area Interpretive Wayside Signs CO All Others $4,653.20  $                       -   2

Great Sand Dunes NP&Pres Visitor Center Interpretive Trail Wayside Signs CO All Others $30,633.54  $                       -   2

Great Sand Dunes NP&Pres Visitor Center Interior Interpretive Exhibits CO All Others $343,056.50  $          409,638.00 2

Great Sand Dunes NP&Pres Visitor Center Auditorium_AV system CO All Others $46,280.63  $                       -   2

Great Sand Dunes NP&Pres Orientation Kiosk_Visitor Center CO All Others $51,702.17  $            10,576.00 2

Great Sand Dunes NP&Pres Residence #9 CO Housing $448,858.69  $          118,207.73 2

Great Sand Dunes NP&Pres Residence #10 CO Housing $682,236.56  $            33,433.98 2

Great Sand Dunes NP&Pres Residence #11 CO Housing $692,313.61  $          347,123.96 2

Great Sand Dunes NP&Pres Residence #14 Triplex CO Housing $587,620.80  $          111,862.30 2

Great Sand Dunes NP&Pres Dunes Picnic Area Maintained Landscape CO All Others $2,177,189.81  $            74,416.71 2

Great Sand Dunes NP&Pres B-26 Dome Comfort Station CO Buildings $255,853.66  $            71,825.62 2

Great Sand Dunes NP&Pres B-19 Mission 66 Comfort Station CO Buildings $224,343.69  $            78,410.89 2

Great Sand Dunes NP&Pres Building 20 Comfort Station CO Buildings $233,166.72  $            95,707.09 2

Great Sand Dunes NP&Pres Building 21 Comfort Station CO Buildings $229,384.52  $            51,917.34 2

Great Sand Dunes NP&Pres Building 22 Comfort Station CO Buildings $254,658.64  $            13,619.93 2

Great Sand Dunes NP&Pres Building 23 Comfort Station CO Buildings $284,019.27  $            43,440.34 2

Great Sand Dunes NP&Pres Building 24 Comfort Station CO Buildings $284,019.27  $            43,440.34 2

Great Sand Dunes NP&Pres Campground Road/Rte's. 0202 CO Paved Roads $355,962.55  $            41,234.69 2

Great Sand Dunes NP&Pres Mosca Pass Trail CO Trails $459,688.63  $          185,565.00 2

Great Sand Dunes NP&Pres Entrance Station CO Buildings $54,130.01  $            61,618.00 2

Great Sand Dunes NP&Pres Medano Lake Trail CO Trails $478,944.10  $            78,093.99 2

Great Sand Dunes NP&Pres Propane System Housing/Maintenance Shop CO All Others $147,804.69  $                       -   2

Great Sand Dunes NP&Pres Propane System Trailers/HQ CO All Others $66,081.12  $                       -   2

Great Sand Dunes NP&Pres
Residence #6 Septic System CO

Waste Water

Systems
$28,406.76  $                       -   2

Great Sand Dunes NP&Pres
Residence #7 Septic System CO

Waste Water

Systems
$28,406.76  $              4,145.47 2

Great Sand Dunes NP&Pres
Residence #8 Septic System CO

Waste Water

Systems
$28,406.76  $            20,420.15 2

Great Sand Dunes NP&Pres
Residence #11 Septic System CO

Waste Water

Systems
$28,406.76  $              2,765.00 2

Great Sand Dunes NP&Pres
Residence #14 Apartments Septic System CO

Waste Water

Systems
$28,406.76  $            15,965.09 2

Great Sand Dunes NP&Pres
B-2 Headquarters Septic System CO

Waste Water

Systems
$28,406.76  $                       -   2

Great Sand Dunes NP&Pres
Resource Management Lab Septic System CO

Waste Water

Systems
$28,406.76  $                       -   2

Great Sand Dunes NP&Pres
Campground Loop 1 Septic System CO

Waste Water

Systems
$185,500.96  $                       -   2

Great Sand Dunes NP&Pres
Campground Loop 2 Septic System CO

Waste Water

Systems
$160,997.78  $                       -   2

Great Sand Dunes NP&Pres
Campground Loop 3 Septic System CO

Waste Water

Systems
$106,715.22  $                       -   2

Great Sand Dunes NP&Pres Visitor Center Interpretive Trail CO Trails $282,432.11  $          112,455.14 2

Great Sand Dunes NP&Pres Dunes Picnic Area Road 201 CO Paved Roads $562,045.14  $                       -   2

Grand Teton NP Q - Q0001 Beaver Creek (HS) WY Housing $333,866.51  $                       -   2

Grand Teton NP Q - Q0008 Beaver Creek (HS) WY Housing $353,110.52  $            22,968.97 2

Grand Teton NP Q - Q0158 Moose WY Housing $227,935.33  $                  64.31 2

Grand Teton NP Q165 Moose Duplex WY Housing $414,482.05  $              1,618.35 2

Grand Teton NP Q168 Moose WY Housing $231,605.00  $              3,141.83 2

Grand Teton NP Q171 Moose WY Housing $261,342.23  $              1,640.54 2

Grand Teton NP T - (HS) DEATH CANYON TRAIL WY Trails $7,925,937.56  $          205,890.02 2

Grand Teton NP T - (HS) GARNET CANYON TRAIL WY Trails $1,630,960.16  $          300,631.98 2

Grand Teton NP T - GRANITE CANYON TRAIL WY Trails $8,140,709.41  $          859,923.69 2

Grand Teton NP T - (HS) PAINTBRUSH CANYON TRAIL WY Trails $3,494,463.86  $       2,488,083.03 2

Grand Teton NP T - VALLEY TRAIL WY Trails $1,703,746.07  $          242,496.95 2

Grand Teton NP Q00356 Quarters SHADOW MOUNTAIN Roskam WY Housing $346,556.93  $            58,059.05 2

Grand Teton NP CBV-010 Marina Courtesy Dock WY All Others $1,858,931.86  $                       -   2

Grand Teton NP B - B1061 MORAN Entrance Kiosk (East) WY Buildings $38,643.86  $              4,903.68 2

Grand Teton NP B - B1062 MORAN Entrance Kiosk (West) WY Buildings $20,254.71  $              1,000.00 2

Grand Teton NP JLCG Individual Camping Sites WY Campgrounds $1,444,045.58  $                       -   2

Grand Teton NP B - B1071 LSR Comfort Station Hiker Staging WY Buildings $676,117.64  $                       -   2

Grand Teton NP B - B1072 LSR Comfort Station Parking Lot WY Buildings $830,788.79  $                       -   2

Grand Teton NP B - B1073 LSR Comfort Station Phelps Lake WY Buildings $448,660.07  $                       -   2

Grand Teton NP Q - Q0369 Rudd Property (Antelope Flats) WY Housing $509,512.30  $            87,014.28 2

Grand Teton NP Q - Qtrs 823 BC (Seasonal) WY Housing $117,559.34  $              6,609.50 2

Grand Teton NP R - Craig Thomas DVC Entrance Road, Rte-0252 WY Paved Roads $305,887.47  $            60,787.67 2

Grand Teton NP B - B1416 NEW Colter Bay Auto Shop WY Buildings $1,972,350.52  $            22,727.67 2

Grand Teton NP B0292 SIGNAL MOUNTAIN Repeater Shack WY Buildings $84,039.28  $            16,012.00 2

Grand Teton NP R - Colter Bay Concession Cabin Area Roads Rte-0254ZZ WY Paved Roads $1,768,933.17  $          343,002.44 2

Grand Teton NP R - Colter Bay Concession Tent Village Area Roads Rte-0255ZZ WY Paved Roads $1,448,940.65  $          206,450.86 2

Grand Teton NP R - JXL Concession Employee Roads Rte-0256ZZ WY Paved Roads $852,304.16  $          157,665.12 2

Grand Teton NP R - JXL Concession Manager Residence Road, Rte-0441 WY Paved Roads $643,248.43  $                       -   2

Grand Teton NP R - COLTER BAY Concession Store & Gas Parking, Rte-1010 WY Paved Roads $351,799.85  $            67,862.69 2

Grand Teton NP R - EAST Boundary Parking, Rte-1023 WY Paved Roads $104,907.82  $                       -   2

Grand Teton NP R - JXL Lodge Clinic & Service Station Parking, Rte-1028 WY Paved Roads $605,778.75  $            51,857.82 2

Grand Teton NP R - JXL Concession Cottage N Pkg Areas, Rte-1033ZZ WY Paved Roads $362,812.89  $          127,042.02 2

Grand Teton NP R - JXL Concession Cottage S Pkg Areas, Rte-1034ZZ WY Paved Roads $580,666.07  $          203,268.61 2

Grand Teton NP B413 4 Lazy F Dude Ranch Barn (HS) WY Buildings $549,021.85  $          200,619.46 2

Grand Teton NP B400 4 Lazy F Dude Ranch Cabin (HS) WY Buildings $184,274.85  $            60,548.50 2

Grand Teton NP B401-402 4 Lazy F Dude Ranch (Helps) Cabin (HS) WY Buildings $346,354.12  $          125,196.40 2

Grand Teton NP B404 4 Lazy F Dude Ranch Cabin(Bathhouse) (HS) WY Buildings $208,018.94  $            67,734.74 2

Grand Teton NP B407 4 Lazy F Dude Ranch Cabin (HS) WY Buildings $168,717.55  $            93,285.19 2

Grand Teton NP B408 4 Lazy F Dude Ranch Cabin (HS) WY Buildings $168,717.55  $            81,886.47 2

Grand Teton NP B409 4 Lazy F Dude Ranch Cabin (HS) WY Buildings $168,717.55  $            93,341.11 2

Grand Teton NP B410 4 Lazy F Dude Ranch Cabin (HS) WY Buildings $208,018.94  $            99,685.77 2

Grand Teton NP B412 4 Lazy F Dude Ranch Caretaker House (HS) WY Buildings $515,223.50  $          175,215.46 2

Grand Teton NP B - (HS)0399 4 Lazy F Dude Ranch(Main)Lodge WY Buildings $1,124,783.69  $          358,676.98 2

Grand Teton NP B - B0411 4 Lazy F Modern Cabin WY Buildings $204,405.71  $            83,384.31 2

Grand Teton NP JENNY Lake Boat Marina System WY All Others $710,262.22  $          704,804.47 2
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Grand Teton NP
GROS VENTRE CAMPGROUND WASTE Water Systems WY

Waste Water

Systems
$2,433,873.93  $          637,448.18 2

Grand Teton NP GROS VENTRE CAMPGROUND WATER Systems WY Water Systems $3,180,607.28  $          448,467.66 2

Grand Teton NP GRANITE Water System WY Water Systems $144,632.32  $                       -   2

Grand Teton NP B - B307 JENNY/STRING LAKE CL2 Shed (Wood) WY Buildings $8,575.44  $              6,318.72 2

Grand Teton NP 4 LAZY F WATER SYSTEM WY Water Systems $345,689.83  $          292,501.09 2

Grand Teton NP
4 LAZY F WASTEWATER SYSTEM WY

Waste Water

Systems
$499,102.94  $          460,726.57 2

Grand Teton NP IM - JLVC Interpretive Media WY All Others $1,406,297.34  $          321,142.40 2

Grand Teton NP B - B189 Wash Bay MOOSE WY Buildings $428,771.85  $                       -   2

Grand Teton NP B - B1245 LEEKS Lift Station (Marina) WY Buildings $21,438.59  $                       -   2

Grand Teton NP R - South JENNY VC Pick Up/Drop Off Rte-0266 WY Paved Roads $1,608,121.07  $          573,890.40 2

Grand Teton NP T - SURPRISE LAKE TRAIL WY Trails $1,372,472.77  $          301,752.19 2

Grand Teton NP T - (HS) BRADLEY LAKE WY Trails $792,307.25  $          128,147.80 2

Grand Teton NP R - KELLY Residential Roads WY Paved Roads $1,517,138.96  $                       -   2

Grand Teton NP Q00246 - Quarters 246 Four Plex CB Seasonal WY Housing $367,743.82  $            40,007.54 2

Grand Teton NP R - CBVC Loop Parking RT 968 WY Paved Roads $3,885,947.54  $       4,669,385.66 2

Grand Teton NP B - B0147 GTA Warehouse WY Buildings $259,406.97  $              6,464.27 2

Grand Teton NP B - B0148 RADIO Shop/Qtrs/Interp/Library Warehouse WY Buildings $255,548.02  $                114.39 2

Grand Teton NP B - B0140 Moose - (OAB) Warehouse/Gym/GTA WY Buildings $3,508,329.46  $       2,489,647.65 2

Grand Teton NP HIGHLANDS WATER SYSTEMS WY Water Systems $493,359.80  $          103,870.97 2

Grand Teton NP
HIGHLANDS WASTEWATER SYSTEMS WY

Waste Water

Systems
$474,729.36  $          115,868.31 2

Grand Teton NP LUPINE MEADOWS WATER SYSTEMS WY Water Systems $623,176.91  $            22,901.43 2

Grand Teton NP
LUPINE MEADOWS WASTE WATER SYSTEMS WY

Waste Water

Systems
$346,618.51  $            17,748.80 2

Grand Teton NP R - S. JENNY LAKE ACCESS ROAD RT-105 WY Paved Roads $949,861.09  $          173,829.73 2

Grand Teton NP B - (HS)0107 JENNY Lake Boating Quarters(Reimer Cabin) WY Buildings $395,337.50  $            16,239.36 2

Grand Teton NP SOUTH JENNY WATER SYSTEMS WY Water Systems $592,259.33  $          453,423.41 2

Grand Teton NP
SOUTH JENNY WASTE WATER SYSTEMS WY

Waste Water

Systems
$1,215,306.77  $          440,128.96 2

Grand Teton NP JENNY LAKE LODGE/STRING LAKE WATER SYSTEMS WY Water Systems $2,378,409.16  $          457,542.14 2

Grand Teton NP
JENNY LAKE LODGE/STRING LAKE WASTE SYSTEM WY

Waste Water

Systems
$957,468.34  $          595,969.27 2

Grand Teton NP B - (HS)0182 MOOSE Entrance Station Office WY Buildings $55,377.11  $              3,309.00 2

Grand Teton NP
R - South JENNY Lake Boat Ramp , Unpaved, RT-226 WY Unpaved Roads $162,995.67  $                       -   2

Grand Teton NP R - JENNY Lake Campground Parking RT 986P WY Paved Roads $24,692.91  $                       -   2

Grand Teton NP
LEEKS MARINA WASTE WATER SYSTEMS WY

Waste Water

Systems
$377,404.80  $          119,840.67 2

Grand Teton NP LEEKS WATER SYSTEMS WY Water Systems $753,845.52  $          460,742.70 2

Grand Teton NP Q00662 - (HS) Quarters 662 LM WY Housing $306,618.85  $            46,366.15 2

Grand Teton NP R - DEADMANS Bar Road RT-217 WY Paved Roads $864,325.73  $          524,584.35 2

Grand Teton NP
R - DEADMANS Parking, Unpaved, RT-0992P WY Unpaved Roads $84,195.20  $       6,750,000.00 2

Grand Teton NP R - GROS VENTRE Ranger Station Parking RT 983P WY Paved Roads $113,426.87  $                       -   2

Grand Teton NP R - MOOSE Boat Launch Access RT-408 WY Paved Roads $788,867.69  $          928,021.79 2

Grand Teton NP R - MOOSE  Boat Trailer Parking, RT 914 WY Paved Roads $136,156.69  $            47,798.42 2

Grand Teton NP R - STRING Lake Trailhead Parking RT 937P WY Paved Roads $289,894.73  $            81,635.85 2

Grand Teton NP R - TAGGART Lake Trailhead Parking RT 923P WY Paved Roads $465,029.18  $          109,741.50 2

Grand Teton NP R- Ditch Creek Culvert Bridge, RT 011P WY Paved Roads $258,532.20  $                       -   2

Grand Teton NP R - GROS VENTRE Road RT-104 WY Paved Roads $16,598,420.10  $       2,965,942.33 2

Grand Teton NP Q01410 - Quarters 1410 Duplex BC WY Housing $340,977.29  $            17,788.02 2

Grand Teton NP Q01034 - (HS) Quarters 1034 Highlands WY Housing $234,921.90  $                       -   2

Grand Teton NP Q01035 - (HS) Quarters 1035 Highlands WY Housing $110,850.60  $              2,430.46 2

Grand Teton NP Q01036 - (HS) Quarters 1036 Highlands WY Housing $100,680.82  $                       -   2

Grand Teton NP Q01037 - (HS) Quarters 1037 Highlands WY Housing $163,733.45  $              4,124.84 2

Grand Teton NP Q01038 -  (HS) Quarters 1038 Highlands WY Housing $100,680.82  $              3,351.30 2

Grand Teton NP Q01039 - (HS) Quarters 1039 Highlands WY Housing $229,837.01  $              3,373.70 2

Grand Teton NP Q01040 - (HS) Quarters 1040 Highlands WY Housing $229,837.01  $            51,682.00 2

Grand Teton NP Q01041 - (HS) Quarters 1041 Highlands WY Housing $226,786.08  $            10,777.61 2

Grand Teton NP Q01042 - Quarters 1042 Highlands WY Housing $305,093.38  $            18,156.99 2

Grand Teton NP Q01043 - (HS) Quarters 1043 Highlands WY Housing $68,646.01  $              7,675.71 2

Grand Teton NP Q01044 - (HS) Quarters 1044 Highlands WY Housing $168,818.34  $              3,693.19 2

Grand Teton NP Q01045 - (HS) Quarters 1045 Highlands WY Housing $232,318.52  $            15,121.90 2

Grand Teton NP Q01046 - (HS) Quarters 1046 Duplex Highlands WY Housing $185,089.98  $            10,951.80 2

Grand Teton NP Q01047 - (HS)1047 Highlands Dormitory WY Housing $120,003.40  $              3,897.64 2

Grand Teton NP Q01049 - (HS) Quarters 1049 Duplex Highlands WY Housing $254,556.75  $              9,107.21 2

Grand Teton NP Q01050 - (HS) Quarters 1050 Duplex Highlands WY Housing $599,555.98  $            26,594.19 2

Grand Teton NP Q01051 - Quarters 1051 Highlands WY Housing $305,093.38  $            16,412.09 2

Grand Teton NP Q01052  - (HS) Quarters 1052 Highlands WY Housing $202,887.10  $              8,712.59 2

Grand Teton NP Q01053 - (HS) Quarters 1053 Highlands WY Housing $160,174.03  $              8,296.85 2

Grand Teton NP Q01054 - (HS) Quarters 1054 Highlands WY Housing $160,174.03  $              8,268.92 2

Grand Teton NP Q00656 - (HS) Quarters 656 LM WY Housing $245,091.68  $            77,335.18 2

Grand Teton NP Q00657 - (HS) Quarters 657 LM WY Housing $245,091.68  $            60,736.68 2

Grand Teton NP Q00658 - (HS) Quarters 658 LM WY Housing $245,091.68  $            58,317.32 2

Grand Teton NP Q00660 - (HS) Quarters 660 LM WY Housing $245,091.68  $            38,415.11 2

Grand Teton NP Q00661 - (HS) Quarters 661 LM WY Housing $245,091.68  $            32,174.63 2

Grand Teton NP Q00663 - (HS) Quarters 663 LM WY Housing $245,091.68  $            24,073.37 2

Grand Teton NP Q00664 - (HS) Quarters 664 LM WY Housing $245,091.68  $            37,150.95 2

Grand Teton NP Q00665 - (HS) Quarters 665 LM WY Housing $245,091.68  $            23,618.92 2

Grand Teton NP Q00666 - (HS) Quarters 666 LM WY Housing $185,598.47  $            42,251.72 2

Grand Teton NP Q00667 - (HS) Quarters 667 LM WY Housing $366,112.06  $            38,849.95 2

Grand Teton NP Q00668 - (HS) Quarters 668 LM WY Housing $142,376.91  $              5,309.16 2

Grand Teton NP Q00669 - Quarters 669 LM WY Housing $180,167.57  $              4,638.93 2

Grand Teton NP R - ANTELOPE  Flats Road RT-101 WY Paved Roads $5,328,881.72  $          914,449.18 2

Grand Teton NP R - LEEKS Marina Access Road RT-115 WY Paved Roads $998,159.11  $          243,963.12 2

Grand Teton NP R - MOOSE/WILSON Road, RT-0100ZZ WY Paved Roads $10,669,619.52  $     13,763,133.04 2

Grand Teton NP R - LEEKS Marina Boat Trailer Parking RT-970 WY Paved Roads $479,820.23  $          111,823.42 2

Grand Teton NP R - LEIGH Lake Trailhead Parking RT 935P WY Paved Roads $799,247.68  $            74,608.61 2

Grand Teton NP R - STRING Lake Road to 1-way loop RT-110 WY Paved Roads $853,265.05  $            85,435.97 2

Grand Teton NP R - STRING Lake Canoe Launch Parking RT 936P WY Paved Roads $437,015.08  $            40,750.94 2

Grand Teton NP R - CB Visitor Use Roads RT-103 WY Paved Roads $1,062,556.48  $          253,246.86 2

Grand Teton NP R - Lake Creek Bridge, RT 013P WY Paved Roads $385,804.02  $                       -   2

Grand Teton NP T - TAGGART Corral WY All Others $53,664.47  $            45,000.71 2

Grand Teton NP B - B1060 MOOSE Kiosk 2 (West) WY Buildings $11,193.39  $              2,276.76 2

Grand Teton NP Q - (HS)1359 Dick & Ethel REIMER Residence (Antelope Flats) WY Housing $465,851.21  $            16,157.56 2

Grand Teton NP B - B1059 MOOSE Kiosk 1 (East) WY Buildings $11,193.39  $              2,500.00 2

Grand Teton NP B - B0181 MOOSE Entrance Office (Moose Caboose) WY Buildings $22,623.05  $          100,665.00 2

Grand Teton NP B - B1066 GRANITE Entrance Station WY Buildings $213,033.76  $            29,613.90 2

Grand Teton NP B - (HS)0133 BRINKERHOFF WY Buildings $1,587,872.63  $            47,368.85 2

Grand Teton NP Q - (HS)0134 BRINKERHOFF Residence (Caretaker) WY Housing $117,661.16  $                       -   2

Grand Teton NP LIZARD CREEK CAMPGROUND WATER SYSTEM WY Water Systems $1,112,197.42  $          209,092.70 2

Grand Teton NP AMK Ranch Water System WY Water Systems $593,309.46  $          369,164.62 2

Grand Teton NP CLIMBER S RANCH  WATER SYSTEMS WY Water Systems $201,201.29  $                       -   2

Grand Teton NP B - B0241 CB Fire Cache WY Buildings $312,083.81  $          111,540.78 2

Grand Teton NP B - 0659A KIMMEL Pedestrian Bridge WY All Others $4,829.80  $                       -   2

Grand Teton NP Q1448 - Quarters 1448 Duplex Beaver Creek WY Housing $196,494.19  $                258.78 2

Grand Teton NP B - B1063 MORAN Entrance WY Buildings $271,040.01  $            11,163.92 2

Grand Teton NP Q - Q1095 TANKE Residence WY Housing $540,126.57  $          105,942.26 2

Grand Teton NP
LIZARD CREEK CAMPGROUND WASTE WATER SYSTEM WY

Waste Water

Systems
$277,742.58  $            89,838.13 2

Grand Teton NP Q - Q1096 TANKE Guest House WY Housing $239,164.26  $            31,817.59 2

Grand Teton NP B - (HS)0117 Snake River Land Company Main Building WY Housing $1,618,621.72  $          724,893.72 2

Grand Teton NP COLTER BAY Marina System WY All Others $239,900.65  $                       -   2

Grand Teton NP Qtr 1439 6-Plex CB WY Housing $473,627.37  $            28,167.34 2

Grand Teton NP Qtr 1440 6-Plex CB WY Housing $473,627.37  $            30,693.22 2

Grand Teton NP Qtr 1441 4-Plex CB WY Housing $384,621.95  $            24,552.01 2

Grand Teton NP Qtr 1442 4-Plex CB WY Housing $384,621.95  $            24,032.87 2

Grand Teton NP CBV-001 GroceryStore/GiftShop/Activities (CB-1) WY Buildings $1,009,276.84  $          493,984.45 2

Grand Teton NP CBV-004 Launderette/Showers (CB-3 COLTER BAY Conc Laundry/Sh WY Buildings $808,859.93  $            96,163.97 2

Grand Teton NP CBV-015 Telephone Equipment/Storage (CB-4) WY Buildings $106,464.03  $              4,854.15 2

Grand Teton NP CBV-901 Tent Village Office/Restrooms (CB-116) WY Buildings $413,959.70  $            13,968.78 2

Grand Teton NP CBV-905 Tent Village Upper Rest Rooms (CB-117) WY Buildings $327,406.03  $              9,085.86 2

Grand Teton NP CBV-305 Employee West Dorm    (CB-124 Employee Housing) WY Buildings $1,984,603.80  $            22,329.27 2

Grand Teton NP CBV-303 Employee South Dorm   (CB-125 Employee Housing) WY Buildings $995,502.86  $            25,456.48 2

Grand Teton NP CBV-304 Employee East Dorm  (CB-126 Employee Housing) WY Buildings $1,947,484.28  $            12,019.18 2

Grand Teton NP CBV-302 Employee North Dorm   (CB-127 Employee Housing) WY Buildings $2,557,395.01  $            28,835.80 2

Grand Teton NP CBV-301 EmpVlgOffice/Laundry/RecHall/Maint (CB-128) WY Buildings $1,480,115.91  $          102,141.07 2

Grand Teton NP CBV-111 Manager's Cabin   (CB-136 Manager Unit) WY Buildings $254,425.66  $              2,489.95 2

Grand Teton NP (HS) Andy Chambers Corral WY All Others $49,913.39  $                       -   2

Grand Teton NP JNS-001 Jenny Lake Store  (JS-01 Jenny Lake Store) WY Buildings $602,187.43  $            14,048.27 2

Grand Teton NP B - B390 Climbers Ranch Shower House/Laundry WY Buildings $405,402.18  $            32,612.15 2

Grand Teton NP JLL-100 Cottage 101-119             (JL-3 M.U. (10) 101-119) WY Buildings $434,576.76  $          100,516.25 2

Grand Teton NP JLL-101 Cottage 121 - 127 (JL-4 M.U. (4)) WY Buildings $242,428.82  $          179,418.88 2

Grand Teton NP JLL-102 Cottage 129 - 143 (JL-5 M.U. (8) 129-143) WY Buildings $364,094.85  $          138,881.82 2

Grand Teton NP JLL-103 Cottage 100 - 114 & 301-315  (JL-6 M.U. (16)) WY Buildings $711,267.02  $          108,163.70 2

Grand Teton NP JLL-104 Cottage 116 - 130 & 317-331  (JL-7 M.U. (16)) WY Buildings $699,257.65  $          115,528.48 2

Grand Teton NP JLL-105 Cottage 132 - 146 & 333-347  (JL-8 M.U. (16)) WY Buildings $714,332.09  $          122,799.50 2

Grand Teton NP JLL-106 Cottage 300 - 310 & 501-511  (JL-9 M.U. (12)) WY Buildings $522,336.79  $          281,973.82 2

Grand Teton NP JLL-107 Cottage 312 - 322 & 513-52  (JL-10 M.U. (12)) WY Buildings $523,359.17  $            20,553.98 2

Grand Teton NP JLL-108 Cottage 324 - 330 & 529-535  (JL-11 M.U. (8)) WY Buildings $455,016.11  $          254,968.22 2

Grand Teton NP JLL-109 Cottage 332-346 & 537- 551  (JL-12 M.U. (16)) WY Buildings $709,604.85  $          136,337.70 2

Grand Teton NP JLL-118 Cottage 201 - 211 (JL-21 M.U. (6)) WY Buildings $305,877.39  $          234,991.66 2
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Grand Teton NP JLL-119 Cottage 200 - 214 & 401-41  (JL-22 M.U. (16)) WY Buildings $709,094.71  $          237,931.39 2

Grand Teton NP JLL-120 Cottage 216 - 222 & 417-423  (JL-23 M.U. (8)) WY Buildings $364,640.53  $            11,372.42 2

Grand Teton NP JLL-121 Cottage 224 - 234 & 425-435 (JL-24 M.U. (12)) WY Buildings $538,686.60  $          273,428.38 2

Grand Teton NP JLL-122 Cottage 236-246, 437-44 (JL-25 M.U. (12)) WY Buildings $523,869.31  $          278,278.62 2

Grand Teton NP JLL-123 Cottage 400 - 418 & 601-619 (JL-26 M.U. (20)) WY Buildings $883,462.75  $          311,075.94 2

Grand Teton NP JLL-124 Cottage 420 - 426 & 621-627 (JL-27 M.U. (8)) WY Buildings $363,467.63  $          165,494.68 2

Grand Teton NP JLL-125 Cottage 428 - 446 & 629-647 (JL-28 M.U. (20)) WY Buildings $886,017.66  $          313,941.10 2

Grand Teton NP JLL-126 Cottage 600 - 610 & 801-811 (JL-29 M.U. (12)) WY Buildings $522,336.79  $            74,142.17 2

Grand Teton NP JLL-127 Cottage 612 - 618 & 813-819  (JL-30 M.U. (8)) WY Buildings $455,016.11  $          239,010.98 2

Grand Teton NP JLL-128 Cottage 620 - 630 & 825-835 (JL-31 M.U. (12)) WY Buildings $518,631.95  $            19,651.65 2

Grand Teton NP JLL-006 Stable/Corral Bldg (HS) JL-22 Jackson Lake Stable WY Buildings $153,000.38  $            28,028.95 2

Grand Teton NP JLL-301 Staff 1 & 3   (JL-35 Staff Housing Duplex) WY Buildings $429,050.86  $            12,557.92 2

Grand Teton NP JLL-302 Staff 5 & 7  (JL-36 Staff Housing Duplex) WY Buildings $592,663.97  $            14,340.84 2

Grand Teton NP JLL-303 Staff 9&11,15-1,15-2,15-3,15-4,15A&B (JL-37) WY Buildings $563,654.55  $            32,124.28 2

Grand Teton NP JLL-304 Staff 15 C-F (JL-38 Staff Housing 4-Plex) WY Buildings $694,346.42  $            25,913.52 2

Grand Teton NP JLL-305 Staff 17 & 19  (JL-39 Staff Housing Duplex) WY Buildings $365,834.38  $            39,190.92 2

Grand Teton NP JLL-306 Staff 21 & 23  (JL-40 Staff Housing Duplex) WY Buildings $617,148.96  $            34,398.48 2

Grand Teton NP JLL-307 Staff 2 & 4  (JL-41 Staff Housing Duplex) WY Buildings $431,325.63  $            31,146.99 2

Grand Teton NP JLL-308 Staff 6 & 8  (JL-42 Staff Housing Duplex) WY Buildings $431,325.63  $            28,542.87 2

Grand Teton NP JLL-309 Staff 10 & 12 & 14 & 16 (JL-43 Staff Housing 4-Plex) WY Buildings $617,148.96  $          137,266.79 2

Grand Teton NP JLL-310 Dorm 1  (JL-44 Staff Housing/Dorms) WY Buildings $1,532,452.04  $            27,498.70 2

Grand Teton NP JLL-311 Dorm 3  (JL-45 Staff Housing/Dorms) WY Buildings $1,485,733.79  $          113,680.83 2

Grand Teton NP JLL-313 Dorm 7  (JL-47 Staff Housing/Dorms) WY Buildings $1,532,452.04  $          118,346.39 2

Grand Teton NP JLL-314 Dorm 9  (JL-48 Staff Housing/Dorms) WY Buildings $1,485,733.79  $          201,566.96 2

Grand Teton NP JLL-315 Dorm 11 ?? (JL-49 Staff Housing/Dorms) WY Buildings $1,532,452.04  $            43,204.35 2

Grand Teton NP JLL-317 Dorm 2   (JL-50 Staff Housing/Dorms) WY Buildings $1,436,134.49  $          123,812.35 2

Grand Teton NP JLL-318 Dorm 4  (JL-51 Staff Housing/Dorms) WY Buildings $1,532,452.04  $            50,620.87 2

Grand Teton NP JLL-319 Dorm 6  (JL-52 Staff Housing/Dorms) WY Buildings $1,485,733.79  $            51,853.94 2

Grand Teton NP JLL-321 Dorm 8  (JL-53 Staff Housing/Dorms) WY Buildings $1,502,692.03  $          144,242.60 2

Grand Teton NP JLL-322 Dorm 10  (JL-54 Staff Housing/Dorms) WY Buildings $1,479,653.84  $          116,803.06 2

Grand Teton NP JLL-315 Dorm 11 ??  (JL-55 Staff Housing/Dorms) WY Buildings $1,738,848.55  $            42,204.13 2

Grand Teton NP JLL-316 Dorm 13  (JL-57 Staff Housing/Dorms) WY Buildings $2,022,682.98  $            81,153.80 2

Grand Teton NP JLL-  ?? 10B1  10B2  10B3  10B4 (JL-58 Staff Housing 4-Plex) WY Buildings $617,148.96  $            48,399.09 2

Grand Teton NP Q - Q1446 (1451) Fire Dorm BC WY Housing $362,513.36  $              6,389.58 2

Grand Teton NP Q - Q1447 Duplex BC (1452) WY Housing $315,317.33  $                714.14 2

Grand Teton NP Q - Qtrs 815 BC (Seasonal) WY Housing $274,382.80  $                       -   2

Grand Teton NP Q - Qtrs 816 (Seasonal) BC WY Housing $135,125.68  $            14,415.79 2

Grand Teton NP Q - Qtrs 819 (Seasonal) BC WY Housing $130,171.07  $              2,694.60 2

Grand Teton NP B - B0654 Jenny Lake Recue Cache LM WY Buildings $352,471.13  $                733.30 2

Grand Teton NP B -  B827 WCHP Shop/Offices Moose (JY Shop) WY Buildings $1,336,744.80  $            12,596.03 2

Grand Teton NP B - B249 Plumbing Shop CB WY Buildings $385,894.67  $            25,753.68 2

Grand Teton NP TB - Exum Bridge WY All Others $219,890.88  $          148,984.09 2

Grand Teton NP TB - N Jenny Lake TH Bridge WY All Others $234,776.57  $          154,089.91 2

Grand Teton NP TB - Jenny Lake Boat Dock Bridge WY All Others $224,197.82  $          119,116.40 2

Grand Teton NP TB - Taggart Lake Bridge WY All Others $270,944.29  $          126,944.17 2

Grand Teton NP TB - Leigh Lake Bridge WY All Others $310,305.51  $          119,787.47 2

Grand Teton NP TB - Bradley Lake Bridge WY All Others $100,910.96  $            80,138.22 2

Grand Teton NP
Granite Waste Water System WY

Waste Water

Systems
$80,247.51  $                       -   2

Grand Teton NP
AMK Ranch Waste Water Systems WY

Waste Water

Systems
$211,629.24  $          151,316.78 2

Grand Teton NP
Climbers Ranch Waste Water System WY

Waste Water

Systems
$195,399.38  $            20,518.88 2

Grand Teton NP B - B247 COLTER BAY Fire Cache WY Buildings $273,342.06  $                       -   2

Grand Teton NP T - Grand Teton Pathway (Moose to Jenny Lake) WY Trails $14,985,122.65  $          213,300.00 2

Grand Teton NP B - B0106 BC Chemical Building WY Buildings $198,644.16  $          175,412.11 2

Grand Teton NP B - B0273 CB Ambulance Cache WY Buildings $305,964.52  $            22,743.57 2

Grand Teton NP B - B0348 Colter Bay B&U Building WY Buildings $601,995.68  $            99,695.88 2

Grand Teton NP B - (HS)0036 JENNY Lake Ranger Station WY Buildings $354,781.60  $            11,583.30 2

Grand Teton NP B - (HS)0298 JENNY Lake Visitor Center/CRANDALL Studio WY Buildings $1,202,280.26  $          177,823.29 2

Grand Teton NP B - (HS)0010 Beaver Creek #10 WY Buildings $1,155,684.57  $          585,619.78 2

Grand Teton NP B - B0297 JENNY Lake Visitor Comfort Station WY Buildings $141,594.43  $              4,914.18 2

Grand Teton NP B - (HS)43 String Lake Comfort Station WY Buildings $306,759.34  $            41,548.66 2

Grand Teton NP Q00893- Qtrs 893 Lizard Creek Seasonal WY Housing $82,877.08  $              2,734.31 2

Grand Teton NP Q01428 - Quarters 1428 MORAN Seas WY Housing $115,082.04  $            43,038.36 2

Grand Teton NP Q00272 - Quarters 272 Colter Bay Seasonal WY Housing $89,182.95  $              8,260.51 2

Grand Teton NP Q00887 - Quarters 887 Colter Bay Seasonal WY Housing $64,860.33  $            13,658.86 2

Grand Teton NP Q00888 - Quarters 888 Colter Bay Seasonal WY Housing $64,860.33  $              5,808.64 2

Grand Teton NP Q00889 - Quarters 889 Colter Bay Seasonal WY Housing $75,670.38  $            14,929.95 2

Grand Teton NP Q00890 - Quarters 890 Colter Bay Seasonal WY Housing $67,562.84  $            22,430.51 2

Grand Teton NP Q01103 - Quarters 1103 Colter Bay Seasonal WY Housing $145,034.90  $            26,585.61 2

Grand Teton NP Q01104 - Quarters 1104 Colter Bay Seasonal WY Housing $145,034.90  $            25,147.17 2

Grand Teton NP B - B0233 CB Picnic area Comfort Station WY Buildings $141,594.43  $          143,697.13 2

Grand Teton NP Q - Quarters 1130/Ranger Station SM WY Housing $204,003.01  $            10,825.55 2

Grand Teton NP Q - (HS) 66 Qtrs Willow Flats (f. Jackson Lake Ranger Statio WY Housing $765,369.47  $            11,425.19 2

Grand Teton NP Q01429 - Quarters 1429 Duplex MORAN Seas WY Housing $205,721.94  $            50,147.24 2

Grand Teton NP Q01430 - Quarters 1430 Duplex MORAN Seas WY Housing $205,721.94  $            50,531.79 2

Grand Teton NP Q01431 - Quarters 1431 Duplex MORAN Seas WY Housing $205,721.94  $            92,490.51 2

Grand Teton NP Q01432 - Quarters 1432 Duplex MORAN Seas WY Housing $174,762.55  $            51,474.70 2

Grand Teton NP Q01435 - Quarters 1435 Duplex MORAN WY Housing $174,762.55  $            52,854.82 2

Grand Teton NP
TANKE Waste Water System WY

Waste Water

Systems
$54,441.21  $              1,258.60 2

Grand Teton NP TANKE Water System WY Water Systems $123,750.36  $                       -   2

Guadalupe Mountains NP 2-Way Radio System TX All Others $533,317.32  $            72,150.76 2

Guadalupe Mountains NP Frijole Ranch House Trail TX Trails $100,581.77  $                       -   2

Guadalupe Mountains NP Q-305 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-306 Residence [2 BR] TX Housing $233,724.68  $                       -   2

Guadalupe Mountains NP Q-307 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-309 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-310 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-311 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-312 Residence [2 BR/Accessible] TX Housing $256,135.93  $                       -   2

Guadalupe Mountains NP Q-313 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-317 Apartment Bldg [2-Unit] TX Housing $295,594.13  $            33,429.68 2

Guadalupe Mountains NP Q-314 Apartment Bldg [2-Unit] TX Housing $239,349.14  $            33,429.68 2

Guadalupe Mountains NP Q-302 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-304 Residence [3 BR] TX Housing $277,353.88  $                       -   2

Guadalupe Mountains NP Q-315 Mens Dorm [4-Beds] TX Housing $227,019.15  $            51,478.07 2

Guadalupe Mountains NP Q-316 Womens Dorm [4-Beds] TX Housing $227,019.15  $            51,478.07 2

Guadalupe Mountains NP Q-318 Apartment Bldg [2-Unit] TX Housing $295,594.13  $            34,073.60 2

Guadalupe Mountains NP Q-319 Apartment Bldg [2-Unit] TX Housing $239,349.14  $                       -   2

Guadalupe Mountains NP Building 303 Ranger Station TX Buildings $566,110.85  $            31,566.92 2

Guadalupe Mountains NP Building 308 Resource Management Office TX Buildings $566,110.85  $            31,566.92 2

Guadalupe Mountains NP Building 321 Cholla Chateau (rec.-hall) TX Buildings $230,149.81  $            10,325.13 2

Guadalupe Mountains NP Building 105 Maintenance Office TX Buildings $162,642.73  $                       -   2

Guadalupe Mountains NP Building 206 Maintenance Shop TX Buildings $989,239.72  $          105,739.15 2

Guadalupe Mountains NP Building 210 Emergency Services TX Buildings $360,918.15  $                       -   2

Guadalupe Mountains NP Building 217 Wild Land Fire Cache TX Buildings $902,295.38  $                       -   2

Guadalupe Mountains NP Building 106 Butterfield Stage ruins TX All Others $206,650.44  $                       -   2

Guadalupe Mountains NP Pine Springs Tent Campground TX Campgrounds $403,329.58  $                       -   2

Guadalupe Mountains NP Amphitheater Trail TX Trails $8,778.68  $                       -   2

Guadalupe Mountains NP Building 103 Comfort Station TX Buildings $197,690.80  $            86,933.92 2

Guadalupe Mountains NP Devil s Hall Trail TX Trails $224,151.60  $                       -   2

Guadalupe Mountains NP Pinery Trail TX Trails $463,514.50  $                       -   2

Guadalupe Mountains NP Pine Springs Campground Trail TX Trails $50,813.51  $                       -   2

Guadalupe Mountains NP Building 201 School House TX Buildings $118,917.10  $                       -   2

Guadalupe Mountains NP Building 202 Bath/Restroom TX Buildings $61,726.63  $              2,624.32 2

Guadalupe Mountains NP Building 203 Spring House TX Buildings $20,066.06  $                       -   2

Guadalupe Mountains NP Building 204 Frijole Pump House TX Buildings $24,843.70  $              4,373.61 2

Guadalupe Mountains NP Building 205 Frijole Barn TX Buildings $181,959.61  $                870.05 2

Guadalupe Mountains NP Building 207 Bunkhouse TX Buildings $87,632.72  $              5,723.29 2

Guadalupe Mountains NP Frijole Maintained Landscape TX All Others $98,910.98  $            14,346.27 2

Guadalupe Mountains NP Smith Springs Trail TX Trails $402,569.90  $                       -   2

Guadalupe Mountains NP Frijole Trail TX Trails $458,068.78  $                       -   2

Guadalupe Mountains NP Foothills Trail TX Trails $263,726.08  $                       -   2

Guadalupe Mountains NP Q-361 DC Residence [3 BR] TX Housing $331,982.68  $            34,058.82 2

Guadalupe Mountains NP Q-364 DC Apartment Bldg [2-Unit] TX Housing $709,015.37  $            14,008.06 2

Guadalupe Mountains NP DC Building 161 Contact Station TX Buildings $223,076.06  $                       -   2

Guadalupe Mountains NP DC Building 261 Barn TX Buildings $244,614.88  $            15,105.69 2

Guadalupe Mountains NP DC Building 263 Pump controls/chlorine building TX Buildings $18,966.85  $                       -   2

Guadalupe Mountains NP DC Indian Meadows Trail TX Trails $60,976.21  $                       -   2

Guadalupe Mountains NP McKittrick Nature Trail TX Trails $147,931.33  $                       -   2

Guadalupe Mountains NP McKittrick Canyon Trail TX Trails $1,092,192.43  $                       -   2

Guadalupe Mountains NP Building 242 Pratt Cabin Pump House TX Buildings $23,358.26  $                214.14 2

Guadalupe Mountains NP Building 342 Pratt Cabin TX Buildings $793,939.68  $                813.69 2

Guadalupe Mountains NP Guadalupe Peak Trail TX Trails $1,103,392.43  $                       -   2

Guadalupe Mountains NP Tejas Trail TX Trails $1,848,419.34  $                       -   2

Guadalupe Mountains NP Bear Canyon Trail TX Trails $356,190.81  $                       -   2

Guadalupe Mountains NP El Capitan Trail TX Trails $1,375,321.77  $                       -   2

Guadalupe Mountains NP Salt Basin Trail TX Trails $540,194.64  $                       -   2

Guadalupe Mountains NP Bowl Trail TX Trails $491,691.83  $                       -   2

Guadalupe Mountains NP Juniper Trail TX Trails $287,130.89  $            45,511.30 2

Guadalupe Mountains NP Bush Mountain Trail TX Trails $766,389.01  $            66,533.94 2

Guadalupe Mountains NP Blue Ridge Trail TX Trails $309,175.01  $                       -   2
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Guadalupe Mountains NP Marcus Trail TX Trails $495,610.18  $                       -   2

Guadalupe Mountains NP McKittrick Ridge Trail TX Trails $1,347,910.80  $            94,724.89 2

Guadalupe Mountains NP Permian Reef Geology Trail TX Trails $674,866.62  $                       -   2

Guadalupe Mountains NP DC Main Corral TX All Others $28,470.32  $                       -   2

Hovenweep NM HVTL - Little Ruin Trail UT Trails $361,076.70  $                       -   2

Hovenweep NM HVQT - H-8 (S) Mission 66 UT Housing $516,534.91  $            39,359.91 2

Hovenweep NM HVRD - RTE0404 - Housing Road (P) UT Paved Roads $154,605.00  $          146,778.10 2

Hovenweep NM HVQT - H-9 (P/S) Duplex UT Housing $1,113,930.28  $            28,978.32 2

Hovenweep NM HVTL - Little Ruin Overlook Trail UT Trails $104,021.06  $                       -   2

Hovenweep NM HVPB - Park Boundary UT All Others $509,895.19  $                       -   2

Hovenweep NM HVAS -42SA1951- Cajon Castle UT All Others $439,061.46  $                       -   2

Hovenweep NM HVAS -42SA1951- Cajon House UT All Others $62,723.06  $            15,000.00 2

Hovenweep NM HVAS -42SA1951- Cajon Tower UT All Others $37,633.83  $                       -   2

Hovenweep NM HVAS -5MT00602- Holly Tower CO All Others $61,732.94  $            24,373.60 2

Hovenweep NM HVAS -5MT00601- Horseshoe House CO All Others $426,592.27  $            26,700.00 2

Hovenweep NM HVAS -5MT00601- Horseshoe Kiva CO All Others $31,361.53  $                       -   2

Hovenweep NM HVAS -5MT00601- Horseshoe Tower CO All Others $50,143.14  $                       -   2

Hovenweep NM HVAS -5MT17414- Hackberry Cave CO All Others $313,615.33  $            26,700.00 2

Hovenweep NM HVAS -5MT00603- Cutthroat Castle CO All Others $328,128.00  $                       -   2

Hovenweep NM HVMA - Unleaded Fuel System UT All Others $31,216.02  $                       -   2

Hubbell Trading Post NHS NH Maintenance Shop AZ Buildings $936,362.06  $              5,756.64 2

Hubbell Trading Post NHS HD Ram Corral Pasture AZ All Others $7,948.71  $                       -   2

Hubbell Trading Post NHS HD Kitchen Garden AZ All Others $3,974.36  $                       -   2

Hubbell Trading Post NHS
HD Comfort Station Parking - RT903 AZ Unpaved Roads $8,815.92  $                       -   2

Hubbell Trading Post NHS 
Wastewater System AZ

Waste Water

Systems
$584,452.13  $              7,348.18 2

Hubbell Trading Post NHS HD Barn HB03 AZ Buildings $1,653,581.34  $          623,415.25 2

Hubbell Trading Post NHS HD Manager House HB04 QMIS 0000HB04 AZ Housing $263,852.18  $            17,349.39 2

Hubbell Trading Post NHS HD Bread Oven HB07 AZ All Others $77,495.67  $            12,684.70 2

Hubbell Trading Post NHS HD Corrals, Sheds and Fencing AZ All Others $125,330.85  $            36,162.43 2

Hubbell Trading Post NHS HD Comfort Station (Restroom) HB13 AZ Buildings $202,021.93  $          197,080.01 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH03 QMIS 00R00003 AZ Housing $310,651.14  $            13,664.02 2

Hubbell Trading Post NHS NH 2 Bedroom Residence RH04 QMIS 00R00004 AZ Housing $326,432.17  $            14,747.91 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH08 QMIS 00R00008 AZ Housing $310,651.14  $            15,617.72 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH10 QMIS 00R00010 AZ Housing $310,651.14  $            21,859.22 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH11 QMIS 00R00011 AZ Housing $310,651.14  $            14,490.18 2

Hubbell Trading Post NHS NH 2 Bedroom Residence RH12 QMIS 00R00012 AZ Housing $326,432.17  $            17,210.08 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH14 QMIS 00R00014 AZ Housing $310,651.14  $            12,778.29 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH15 QMIS 00R00015 AZ Housing $310,651.14  $            18,259.44 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH18 QMIS 00R00018 AZ Housing $310,651.14  $            56,526.38 2

Hubbell Trading Post NHS NH 3 Bedroom Residence RH17 QMIS 00R00017 AZ Housing $310,651.14  $            20,686.62 2

Hubbell Trading Post NHS HD Irrigated Field HB18 AZ All Others $508,070.56  $            94,734.66 2

Hubbell Trading Post NHS HD Wide Reed Ruins AZ All Others $127,237.90  $                       -   2

Hubbell Trading Post NHS HD Pueblo Colorado Wash AZ All Others $869,552.09  $                       -   2

Hubbell Trading Post NHS NH Museum Storage Facility AZ Buildings $2,406,427.17  $                       -   2

Hubbell Trading Post NHS HD Stone Privacy Wall AZ All Others $252,079.90  $            45,284.64 2

John D Rockefeller Jr Memorial Parkway R - Arizona Creek Culvert Bridge, RT 016P WY Paved Roads $366,890.92  $          145,962.00 2

John D Rockefeller Jr Memorial Parkway Flagg Ranch Lodge WY Buildings $6,647,166.79  $            16,964.32 2

John D Rockefeller Jr Memorial Parkway B - CNC - Maintenance Building - Shop Flagg Ranch WY Buildings $665,571.18  $                151.67 2

John D Rockefeller Jr Memorial Parkway Generator Building WY Buildings $80,135.00  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM SC - Comfort Station #1 TX Buildings $20,434.02  $                890.81 2

Lake Meredith NRA & Alibates Flint Quarry NM FF - Boat Ramp TX All Others $4,431,268.12  $          348,238.68 2

Lake Meredith NRA & Alibates Flint Quarry NM HB Paved Parking Lot RT-900B TX Paved Roads $807,549.56  $            94,522.84 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Comfort Station Parking Lot RT-903B TX Paved Roads $31,862.60  $              4,222.08 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905B TX Paved Roads $30,849.90  $              2,302.59 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905C TX Paved Roads $32,061.14  $              2,302.59 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905D TX Paved Roads $35,714.21  $              1,534.41 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905E TX Paved Roads $23,899.67  $              1,727.93 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905F TX Paved Roads $20,710.21  $              2,207.80 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905G TX Paved Roads $42,714.62  $              3,167.55 2

Lake Meredith NRA & Alibates Flint Quarry NM SY - Campground Parking Lots (Rt. 915B) TX Paved Roads $50,454.66  $              5,950.02 2

Lake Meredith NRA & Alibates Flint Quarry NM SY - Campground Parking Lots (Rt. 915C) TX Paved Roads $460,909.61  $              1,919.48 2

Lake Meredith NRA & Alibates Flint Quarry NM
FF Dump Station Lift Station TX

Waste Water

Systems
$11,839.17  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM SC Comfort Station #2 TX Buildings $20,434.02  $                890.81 2

Lake Meredith NRA & Alibates Flint Quarry NM SC Comfort Station #3 TX Buildings $20,434.02  $                890.81 2

Lake Meredith NRA & Alibates Flint Quarry NM SC Comfort Station #4 TX Buildings $20,434.02  $                890.81 2

Lake Meredith NRA & Alibates Flint Quarry NM SC Boardwalk TX Trails $25,019.25  $              1,236.00 2

Lake Meredith NRA & Alibates Flint Quarry NM Radio System TX All Others $542,247.18  $            17,081.74 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Campground TX Campgrounds $176,606.44  $            76,882.58 2

Lake Meredith NRA & Alibates Flint Quarry NM
FF RV Dump Station TX

Waste Water

Systems
$68,580.39  $              3,303.00 2

Lake Meredith NRA & Alibates Flint Quarry NM
SY -  RV Dump Station TX

Waste Water

Systems
$68,580.39  $              2,223.66 2

Lake Meredith NRA & Alibates Flint Quarry NM SY - Campground TX Campgrounds $703,972.89  $            82,164.59 2

Lake Meredith NRA & Alibates Flint Quarry NM SC Picnic Area TX All Others $2,626,857.25  $            21,000.00 2

Lake Meredith NRA & Alibates Flint Quarry NM SC - Fishing Piers TX All Others $126,816.50  $            10,662.52 2

Lake Meredith NRA & Alibates Flint Quarry NM SC - Comfort Station #5 TX Buildings $20,434.02  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM
FC - Waste Water System TX

Waste Water

Systems
$162,852.66  $            47,367.51 2

Lake Meredith NRA & Alibates Flint Quarry NM South Shore Multi-Use Trail TX Trails $2,188,224.41  $            35,000.00 2

Lake Meredith NRA & Alibates Flint Quarry NM
FF Waste Water System TX

Waste Water

Systems
$815,458.54  $                       -   2

Lake Meredith NRA & Alibates Flint Quarry NM FF Water System TX Water Systems $2,708,880.59  $            69,830.96 2

Lake Meredith NRA & Alibates Flint Quarry NM SC Paved Trail TX Trails $225,935.23  $            22,977.83 2

Lake Meredith NRA & Alibates Flint Quarry NM HB Paved Road RT- 0104 TX Paved Roads $769,611.61  $          271,972.62 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Picnic Road RT- 0202 TX Paved Roads $537,276.03  $            54,018.13 2

Lake Meredith NRA & Alibates Flint Quarry NM SY - Paved Campground Loop (Rt. 217) TX Paved Roads $1,599,275.12  $          125,098.36 2

Lake Meredith NRA & Alibates Flint Quarry NM HB Paved Parking Lot RT-900A TX Paved Roads $73,967.10  $              5,085.06 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Comfort Station Parking Lot RT-903A TX Paved Roads $39,830.42  $              8,750.96 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Paved Parking Lot 905A TX Paved Roads $268,996.63  $            57,639.42 2

Lake Meredith NRA & Alibates Flint Quarry NM FF Dump Station Parking Lot RT-906 TX Paved Roads $88,186.12  $            13,051.33 2

Lake Meredith NRA & Alibates Flint Quarry NM SY - Campground Parking Lots (Rt. 915A) TX Paved Roads $71,099.01  $              5,085.06 2

Little Bighorn Battlefield NM National Cemetery Road - Route 200 MT Paved Roads $313,860.36  $            42,667.16 2

Little Bighorn Battlefield NM Calhoun Hill Road - Route 012 MT Paved Roads $454,516.29  $            69,371.19 2

Little Bighorn Battlefield NM Deep Coulee - Culvert 001 MT Paved Roads $445,751.45  $            89,559.00 2

Little Bighorn Battlefield NM Medicine Tail Coulee - Culvert 002 MT Paved Roads $998,599.03  $          249,898.50 2

Little Bighorn Battlefield NM Park IT System MT All Others $242,098.70  $                       -   2

Little Bighorn Battlefield NM Visitor Center Area Interpretive Media MT All Others $619,082.32  $          896,000.00 2

Little Bighorn Battlefield NM Last Stand Hill Trail MT Trails $684,669.89  $                       -   2

Little Bighorn Battlefield NM Visitor Center Landscape MT All Others $742,027.88  $            39,331.77 2

Little Bighorn Battlefield NM Custer Battlefield Boundary MT All Others $452,327.02  $          296,052.92 2

Little Bighorn Battlefield NM Reno-Benteen Battlefield Boundary MT All Others $218,316.03  $                       -   2

Little Bighorn Battlefield NM Cemetery Street - Route 201 MT Paved Roads $188,316.21  $            67,565.91 2

Little Bighorn Battlefield NM Visitor Center Building MT Buildings $6,714,595.51  $          719,201.26 2

Little Bighorn Battlefield NM Restroom Building MT Buildings $326,777.72  $            19,097.14 2

Little Bighorn Battlefield NM Kiosk Building MT Buildings $22,365.88  $            11,166.60 2

Little Bighorn Battlefield NM Visitor Center Parking - Route 901 MT Paved Roads $1,184,387.21  $          128,232.53 2

Little Bighorn Battlefield NM Battlefield Tour Road - Route 010 MT Paved Roads $10,587,555.98  $       2,411,751.23 2

Little Bighorn Battlefield NM
Waste Water System MT

Waste Water

Systems
$847,736.02  $          394,493.00 2

Little Bighorn Battlefield NM Park Telephone System MT All Others $85,013.53  $                       -   2

Lyndon B Johnson NHP John Bruckner Barn, HB-010, LCS 000878 TX Buildings $480,325.08  $                       -   2

Lyndon B Johnson NHP Event Center, B-108 TX Buildings $1,559,012.35  $            25,815.59 2

Lyndon B Johnson NHP Settlement Polk Barn, HB-011, LCS  005716 TX Buildings $233,726.90  $                       -   2

Lyndon B Johnson NHP Johnson Sr., Sam E. Farmhouse, HB-044, LCS 065450 TX Buildings $302,749.70  $            87,424.68 2

Lyndon B Johnson NHP Jordan Dam HB-051 TX All Others $552,010.30  $                       -   2

Lyndon B Johnson NHP Bryan, George T. House (Education Center), HB-099, LCS 06539 TX Buildings $368,769.18  $            47,646.55 2

Lyndon B Johnson NHP Cantwell House HB-101 Temp Housing LCS 065383 TX Housing $289,532.65  $            28,460.81 2

Lyndon B Johnson NHP Jones House HB-103 Temp Housing LCS 065386 TX Housing $192,251.76  $            26,543.38 2

Lyndon B Johnson NHP Walker House HB-104 Temp Housing  LCS 65389 TX Housing $205,196.99  $            35,902.32 2

Lyndon B Johnson NHP White House Communications Building (Bus Barn), HB-034, LCS TX Buildings $1,196,690.33  $          123,545.91 2

Lyndon B Johnson NHP Fertilizer Shed (Auto Shop), HB-081, LCS 65520 TX Buildings $492,318.36  $            74,001.35 2

Lyndon B Johnson NHP Bailey, Oriole House (Ranger Station), HB-084, LCS 65522 TX Buildings $359,101.07  $            21,374.93 2

Lyndon B Johnson NHP Museum Storage Building, B-137 TX Buildings $792,883.99  $              2,901.83 2

Lyndon B Johnson NHP Sprayer Storage Building, B-109, (Back 40) TX Buildings $14,605.76  $                       -   2

Lyndon B Johnson NHP Red Maint/Housing/Ed Ctr Landscape TX All Others $342,620.90  $            45,114.48 2

Lyndon B Johnson NHP Texas White House River Pump Water System TX Water Systems $123,874.20  $                       -   2

Lyndon B Johnson NHP Cemetery River Pump Water System TX Water Systems $77,435.24  $                       -   2

Lyndon B Johnson NHP Settlement Landscape (Includes Event Center Picnic Area & Pr TX All Others $632,199.86  $            12,315.84 2

Lyndon B Johnson NHP Pump Control Building & Water Softner Building, HB-39, LCS 5 TX Buildings $18,361.52  $                       -   2

Lyndon B Johnson NHP Pressure Tank Building HB-029, LCS 005727, (Behind TWH/Caban TX Buildings $50,494.19  $                       -   2

Lyndon B Johnson NHP Chlorinator Building TX Buildings $9,563.29  $                307.42 2

Lyndon B Johnson NHP Martin Well Chlorinator Building TX Buildings $9,563.29  $                307.42 2

Lyndon B Johnson NHP Welder Storage Shed, HB 042, LCS 005740 TX Buildings $38,253.17  $              1,230.68 2

Lyndon B Johnson NHP Sam E. Johnson Farmhouse Landscape TX All Others $270,071.34  $              8,829.49 2

Lyndon B Johnson NHP Ranch VIP Wash House TX Housing $129,753.48  $              7,381.08 2

Lyndon B Johnson NHP Southwest Well House (Ranger Station) TX Buildings $6,885.57  $                       -   2

Lyndon B Johnson NHP Cedar Guest House Well House TX Buildings $6,885.57  $                       -   2

Lyndon B Johnson NHP Pump House - Birthplace Area TX Buildings $6,885.57  $                       -   2

Lyndon B Johnson NHP Radio Equipment Shed (Base of Comm Tower) TX Buildings $15,301.27  $                       -   2

Lyndon B Johnson NHP
Cow Pens Access Road, RT 0417, Unpaved TX Unpaved Roads $10,696.66  $                       -   2
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Lyndon B Johnson NHP
Junction School Access and Parking, RT 0912, Unpaved TX Unpaved Roads $4,946.22  $                       -   2

Lyndon B Johnson NHP
Show Barn Parking, RT 0913, Unpaved TX Unpaved Roads $8,967.90  $                       -   2

Lyndon B Johnson NHP
Settlement Parking, RT 0916, Unpaved TX Unpaved Roads $39,799.12  $                       -   2

Lyndon B Johnson NHP Farm and Ranch Field Landscape TX All Others $3,163,587.25  $                       -   2

Lyndon B Johnson NHP Ranch VIP Site Landscape TX Campgrounds $106,106.06  $                       -   2

Lyndon B Johnson NHP Withers & Spaulding Interpretive Media TX All Others $86,469.97  $                       -   2

Lyndon B Johnson NHP VC/HQ Interpretive Media TX All Others $376,838.25  $                       -   2

Lyndon B Johnson NHP Johnson City District Interpretive Media (Waysides) TX All Others $79,450.15  $                       -   2

Lyndon B Johnson NHP Ranch District Interpretive Media (Waysides) TX All Others $143,857.82  $                       -   2

Lyndon B Johnson NHP Cattle Medicine Bldg TX Buildings $7,928.84  $                380.54 2

Lyndon B Johnson NHP Sam E. Johnson Water System TX Water Systems $198,410.10  $                       -   2

Lyndon B Johnson NHP Boyhood Home Well Water System TX Water Systems $124,887.20  $                       -   2

Lyndon B Johnson NHP Malachek House Landscape TX All Others $205,187.67  $            12,823.25 2

Lyndon B Johnson NHP
Johnson Settlement Road, RT 0200, Unpaved TX Unpaved Roads $52,368.77  $                       -   2

Lyndon B Johnson NHP Visitor Center Employee Parking, RT 0901, Paved TX Paved Roads $131,791.49  $            14,029.47 2

Lyndon B Johnson NHP Education Center Parking, RT 0902, Paved TX Paved Roads $24,472.00  $              2,269.04 2

Lyndon B Johnson NHP Visitor Center Bus Parking, RT 0904, Paved TX Paved Roads $162,856.62  $                835.38 2

Lyndon B Johnson NHP English Park Road, RT 0403, Paved TX Paved Roads $1,578,165.87  $          195,999.80 2

Lyndon B Johnson NHP Airstrip Access Road, RT 0407, Paved TX Paved Roads $215,204.44  $              9,541.76 2

Lyndon B Johnson NHP
LBJ Birthplace Road., RT 0412, Unpaved TX Unpaved Roads $22,443.76  $                       -   2

Lyndon B Johnson NHP Settlement Trail TR-01 TX Trails $139,915.40  $                       -   2

Lyndon B Johnson NHP AST Unit S-138 Ranch District Fuel TX All Others $53,688.69  $                       -   2

Lyndon B Johnson NHP Hay & Storage Shed  B-112 (Back 40 - Wood,Plumbing,Interp, F TX Buildings $317,153.60  $                       -   2

Lyndon B Johnson NHP JC VIP Wash House, B-115 TX Housing $22,951.90  $              8,807.47 2

Lyndon B Johnson NHP West Guard Shack & Gate HB-086 TX Buildings $9,941.59  $                       -   2

Lyndon B Johnson NHP Big Hay Shed, HB-060, LCS 65507 TX Buildings $339,668.78  $          111,587.27 2

Lyndon B Johnson NHP Jordan Barn & Working Pens HB-045 LCS 065451 TX Buildings $376,411.24  $                       -   2

Lyndon B Johnson NHP
Septic at White House Communications Building (Bus Barn) TX

Waste Water

Systems
$18,337.49  $                       -   2

Lyndon B Johnson NHP
Septic at Cedar Guest House TX

Waste Water

Systems
$14,278.10  $                       -   2

Lyndon B Johnson NHP
Septic at Bailey House TX

Waste Water

Systems
$14,278.10  $                       -   2

Mesa Verde NP (HQ) Chapin Mesa Picnic Area Landscape CO All Others $1,197,695.36  $            97,978.38 2

Mesa Verde NP (HQ) Stone Residence Landscape CO All Others $520,775.70  $          103,447.18 2

Mesa Verde NP (UA) White House Loop Landscape CO All Others $358,033.29  $            99,520.65 2

Mesa Verde NP *(MF) Morefield Snow Plow Shed # 241 CO Buildings $435,650.54  $            83,744.70 2

Mesa Verde NP (WS) Main Raw Water Pipeline (Jackson Lake to WTP) CO Water Systems $14,697,580.26  $       2,751,489.80 2

Mesa Verde NP (HQ) Hogan Area Landscape CO All Others $534,511.76  $          108,840.20 2

Mesa Verde NP (HQ) Headquarters Area Landscape CO All Others $1,567,901.15  $          432,094.24 2

Mesa Verde NP (MEVE) Solid Waste Disposal System/Contract CO All Others $533,232.00  $          108,665.56 2

Mesa Verde NP (WS) Raw Waterline (Intake to Jackson Canal) CO Water Systems $9,656,636.71  $       1,242,143.84 2

Mesa Verde NP *(RL) Sun Temple Vault Toilet CO Buildings $60,410.60  $                       -   2

Mesa Verde NP (p) (EA) VRC Road & Parking Area (MEVE-0957) CO Paved Roads $1,353,570.77  $          199,237.37 2

Mesa Verde NP *(EA) Fee Office CO Buildings $349,690.99  $                       -   2

Mesa Verde NP (FFS) Square Tower House (5MV650) CO All Others $1,124,844.02  $          301,993.50 2

Mesa Verde NP (HQ) Historic District Interpretive Exhibits/Displays CO All Others $1,155,997.21  $            36,000.00 2

Mesa Verde NP (EA) Photovoltaic Array and Electrical System (WTP) CO All Others $580,378.24  $                       -   2

Mesa Verde NP (RL) Ruins Road Interpretive Waysides CO All Others $114,214.74  $            31,500.00 2

Mesa Verde NP (EA) VRC Photovoltaic Power Supply CO All Others $805,052.34  $                       -   2

Mesa Verde NP (FV) Far View Area Interpretive Waysides CO All Others $27,528.99  $              3,100.00 2

Mesa Verde NP (R) Far View House (5MV808) CO All Others $2,375,534.34  $          211,563.20 2

Mesa Verde NP (R) Far View Tower (5MV810) CO All Others $636,878.08  $            68,629.60 2

Mesa Verde NP (UA) MEVE Motor Fuel System CO All Others $274,307.57  $              3,144.40 2

Mesa Verde NP (EA) VRC Interpretive Exhibits/Displays CO All Others $1,133,738.26  $            17,605.00 2

Mesa Verde NP *(EA) W. Entrance Station # 134 A CO Buildings $268,322.34  $            11,486.40 2

Mesa Verde NP (EA) Quarters # 41 CO Housing $360,966.92  $            47,982.09 2

Mesa Verde NP
(MF) Morefield Wastewater System CO

Waste Water

Systems
$2,651,760.59  $          374,302.20 2

Mesa Verde NP (WS) Morefield Fresh Water Distribution System CO Water Systems $15,156,422.27  $          335,244.83 2

Mesa Verde NP +(HQ) Spruce Tree Canyon Trail CO Trails $1,810,074.21  $            95,116.85 2

Mesa Verde NP *(HQ) Comfort Station # 46 (Picnic S) CO Buildings $340,339.95  $          138,622.63 2

Mesa Verde NP *(HQ) Comfort Station # 65 (Picnic N) CO Buildings $340,339.95  $          103,402.32 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 36 CO Housing $196,582.38  $            22,707.26 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 37 CO Housing $272,677.43  $            23,684.44 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 38 CO Housing $153,679.49  $            13,848.45 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 39 CO Housing $158,536.95  $              2,107.26 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 43 CO Housing $158,536.95  $              2,199.10 2

Mesa Verde NP *(HQ) Quarters (Hogan) # 44 CO Housing $158,536.95  $            30,207.26 2

Mesa Verde NP *(HQ) Hogan Comfort Station # 47 CO Buildings $267,633.94  $          111,263.48 2

Mesa Verde NP (HQ) Overflow Parking Lot (MEVE-0915) CO Paved Roads $272,684.71  $            67,311.30 2

Mesa Verde NP (HQ) Museum Parking (MEVE-0920ZZ) CO Paved Roads $464,880.30  $            54,221.35 2

Mesa Verde NP *(HQ) Chief Ranger's Office # 14 CO Buildings $1,250,173.11  $          137,484.82 2

Mesa Verde NP *(HQ) Headquarters Office # 15 CO Buildings $2,036,196.60  $          144,154.59 2

Mesa Verde NP *(HQ) Library # 9 CO Buildings $1,430,617.87  $          106,883.72 2

Mesa Verde NP (HQ) Chapin Amphitheater # 11 CO All Others $1,413,507.38  $          135,097.01 2

Mesa Verde NP (UA) Quarters # 17 (First on NE Side of Loop) CO Housing $182,838.71  $            54,662.03 2

Mesa Verde NP (UA) Quarters # 18 CO Housing $212,459.40  $            39,657.63 2

Mesa Verde NP (UA) Quarters # 19 CO Housing $207,952.39  $            45,080.95 2

Mesa Verde NP (UA) Quarters # 20 CO Housing $246,045.10  $            27,933.26 2

Mesa Verde NP (UA) Quarters # 21 CO Housing $245,499.52  $            21,134.96 2

Mesa Verde NP (UA) Quarters # 22 CO Housing $226,724.50  $              8,750.00 2

Mesa Verde NP (UA) Quarters # 23 CO Housing $187,841.14  $            31,241.27 2

Mesa Verde NP (UA) Quarters # 24 CO Housing $187,841.14  $            19,486.26 2

Mesa Verde NP (UA) Quarters # 25 CO Housing $217,835.39  $            22,884.86 2

Mesa Verde NP (UA) Quarters # 26 (South End) CO Housing $187,841.14  $            17,952.86 2

Mesa Verde NP (UA) Quarters # 27 (First on SW Side) CO Housing $187,841.14  $            18,249.76 2

Mesa Verde NP (UA) Quarters # 28 CO Housing $187,841.14  $            15,716.56 2

Mesa Verde NP (UA) Quarters # 29 CO Housing $187,841.14  $            39,657.63 2

Mesa Verde NP (UA) Quarters # 32 CO Housing $187,841.14  $            16,219.66 2

Mesa Verde NP (UA) Quarters # 33 CO Housing $187,841.14  $            12,703.26 2

Mesa Verde NP (UA) Quarters # 34 CO Housing $187,841.14  $            39,657.63 2

Mesa Verde NP (UA) Quarters # 35 (Last on NW Side of Loop) CO Housing $187,841.14  $            15,744.66 2

Mesa Verde NP *(UA) Auto Shop # 55 CO Buildings $779,215.94  $            39,125.92 2

Mesa Verde NP *(UA) Fire Station # 182 CO Buildings $160,781.36  $            17,882.99 2

Mesa Verde NP (UA) Quarters # 58 (Fire Dorm) CO Housing $408,696.44  $              5,500.00 2

Mesa Verde NP *(CC) Rec. Hall # 148 CO Buildings $741,760.55  $            58,612.00 2

Mesa Verde NP *(CC) Office Barracks # 2 Bldg. # 194 CO Buildings $619,851.56  $            30,813.28 2

Mesa Verde NP *(CC) Office Barracks # 3 Bldg. # 195 CO Buildings $619,244.45  $            30,813.28 2

Mesa Verde NP (RL) Balcony House Parking (MEVE-0923ZZ) CO Paved Roads $428,263.59  $          122,848.16 2

Mesa Verde NP (RL) Cliff Palace Parking (MEVE-0922ZZ) CO Paved Roads $535,196.18  $          172,209.33 2

Mesa Verde NP (p) (MC) Park Point Road (MEVE-0206) CO Paved Roads $789,183.36  $          103,958.59 2

Mesa Verde NP *(MC) Park Point Lookout Building # 42 CO Buildings $229,801.08  $            25,821.34 2

Mesa Verde NP (R) Coyote Village (5MV820) CO All Others $1,183,645.29  $            76,671.60 2

Mesa Verde NP (R) Pipe Shrine House (5MV809) CO All Others $775,209.13  $          107,707.10 2

Mesa Verde NP (p) (WM) Wetherill Mesa Road (MEVE-0200) CO Paved Roads $48,566,770.56  $       6,890,569.80 2

Mesa Verde NP (WE) Step House (5MV1285) CO All Others $2,406,204.07  $          251,944.00 2

Mesa Verde NP (WNW) Long House (5MV1200) CO All Others $7,714,816.57  $          479,180.00 2

Mesa Verde NP +(WM) Long House Trail CO Trails $759,911.96  $            63,695.62 2

Mesa Verde NP +(WM) Step House Trail CO Trails $1,326,801.07  $            89,978.70 2

Mesa Verde NP (WS) Mancos River Water Intake System (External Park) CO Water Systems $1,499,260.69  $            52,835.76 2

Mesa Verde NP (HQ) Headquarters Area Propane System CO All Others $150,214.39  $            14,789.68 2

Mesa Verde NP (BC) Boundary Fence CO All Others $2,444,762.07  $          625,248.87 2

Mesa Verde NP (RL) Square Tower House Parking (MEVE-0940) CO Paved Roads $88,516.51  $            13,664.62 2

Mesa Verde NP *(HQ) HVAC Bldg. # 231 CO Buildings $279,732.03  $            29,302.08 2

Mesa Verde NP (HQ) Main Headquarters HVAC System CO All Others $3,415,714.16  $          307,619.22 2

Montezuma Castle NM & Tuzigoot NM MOCA Radio System AZ All Others $582,182.70  $                       -   2

Montezuma Castle NM & Tuzigoot NM MOCA Interpretive Circle AZ All Others $154,466.65  $                       -   2

Montezuma Castle NM & Tuzigoot NM MOCA Castle Diorama AZ Buildings $82,695.86  $                       -   2

Montezuma Castle NM & Tuzigoot NM MOCA Castle Access Road, Rt 010 AZ Paved Roads $2,020,754.75  $          696,810.18 2

Montezuma Castle NM & Tuzigoot NM MOCA Chief Ranger Office/HB AZ Buildings $589,268.28  $                       -   2

Montezuma Castle NM & Tuzigoot NM MOWE Vault Toilet AZ Buildings $61,047.87  $              3,783.90 2

Montezuma Castle NM & Tuzigoot NM MOWE Well Access Road, Rt 011 AZ Paved Roads $1,010,377.38  $          585,821.82 2

Montezuma Castle NM & Tuzigoot NM MOCA Visitor Center Exhibits AZ All Others $1,129,845.56  $            99,856.51 2

Montezuma Castle NM & Tuzigoot NM MOWE Picnic Area Grounds AZ All Others $135,654.22  $            24,330.80 2

Montezuma Castle NM & Tuzigoot NM MOWE Pithouse Protective Shelter AZ Buildings $196,341.25  $                       -   2

Montezuma Castle NM & Tuzigoot NM MOCA Castle Visitors Center Parking, Rt 900 AZ Paved Roads $625,893.82  $          131,216.94 2

Montezuma Castle NM & Tuzigoot NM MOWE Well Parking, Rt 903 AZ Paved Roads $264,036.48  $            76,954.93 2

Montezuma Castle NM & Tuzigoot NM MOWE Pithouse Parking, Rt 904 AZ Paved Roads $26,545.20  $              7,991.03 2

Montezuma Castle NM & Tuzigoot NM MOWE Picnic Area Parking, Rt 905 AZ Paved Roads $91,894.66  $            31,772.52 2

Montezuma Castle NM & Tuzigoot NM MOCA Boundary AZ All Others $693,022.50  $          166,693.11 2

Montezuma Castle NM & Tuzigoot NM MOWE Boundary AZ All Others $120,206.60  $            23,650.30 2

Montezuma Castle NM & Tuzigoot NM MOCA IT System AZ All Others $100,610.21  $                       -   2

Natural Bridges NM BRAS -42SA6799 Owachamo Bridge Ruin UT All Others $139,792.64  $                       -   2

Natural Bridges NM BRVC - Visitor Center UT Buildings $3,158,382.34  $          478,319.33 2

Natural Bridges NM BRQT - BH-11 (S) UT Housing $565,684.69  $                200.00 2

Natural Bridges NM BRQT - BH-12 (S) UT Housing $565,684.69  $                200.00 2

Natural Bridges NM BRQT - BH-2 (P) UT Housing $628,497.67  $            22,176.53 2

Natural Bridges NM BRQT - BH-3 (P/S) Quadplex UT Housing $886,983.60  $            68,608.55 2
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Natural Bridges NM BRQT - BH-14 (P/S) Duplex UT Housing $1,472,664.42  $            16,589.77 2

Natural Bridges NM BRPB - Park Boundary UT All Others $1,598,006.09  $            29,083.34 2

Natural Bridges NM BRAS -42SA06801- Kachina Bridge Ruin UT All Others $156,807.67  $                       -   2

Natural Bridges NM BRAS -42SA06804- Alcove Habitation UT All Others $31,361.53  $                       -   2

Natural Bridges NM BRAS -42SA06819- Horsecollar Ruin, South Unit UT All Others $94,084.59  $            11,874.40 2

Natural Bridges NM BRAS -42SA06820- Horsecollar Ruin, North Unit UT All Others $94,084.59  $            11,874.40 2

Natural Bridges NM BRAS -42SA06965- Bare Ladder Ruin UT All Others $125,446.14  $            91,647.08 2

Natural Bridges NM BRAS -42SA06967- Lightning House Ruin UT All Others $112,901.51  $            11,874.40 2

Navajo NM Resource Office Propane Fuel System AZ All Others $18,437.54  $                       -   2

Navajo NM Visitor Center Propane Fuel System AZ All Others $28,063.59  $                       -   2

Navajo NM Keet Seel Trail AZ Trails $619,330.22  $                       -   2

Navajo NM Betatakin Parking Lot Vault Toilet AZ Buildings $17,739.79  $                       -   2

Navajo NM North Main Park Road, Rte. No. 0011 AZ Paved Roads $1,291,519.84  $            47,393.10 2

Navajo NM Sunset View Campground AZ Campgrounds $390,581.78  $            38,948.86 2

Navajo NM HB Sweat Lodge (VC Exhibit) Outside VC AZ Buildings $34,604.84  $                       -   2

Navajo NM HB Hogan (VC Exhibit) Outside VC AZ Buildings $33,712.79  $              5,340.00 2

Navajo NM Residence # 3 (Mission 66) QMIS 00000003 AZ Housing $264,698.62  $            31,496.62 2

Navajo NM Residence # 4 (Mission 66) QMIS 00000004 AZ Housing $264,698.62  $            40,185.77 2

Navajo NM Residence # 5 (Mission 66) QMIS 00000005 AZ Housing $264,698.62  $            40,095.03 2

Navajo NM Residence # 6 (Mission 66) QMIS 00000006 AZ Housing $264,698.62  $            37,480.26 2

Navajo NM Residence # 7 (Wooden Hogan) QMIS 00000007 AZ Housing $166,907.35  $            32,586.64 2

Navajo NM Residence # 8 (Wooden Hogan) QMIS 00000008 AZ Housing $108,329.37  $            34,581.29 2

Navajo NM Sunset View - Campground Comfort Station AZ Buildings $158,252.59  $            17,771.90 2

Navajo NM Keet Seel Ranger Hogan AZ Buildings $120,570.04  $            18,907.74 2

Navajo NM KS-Hogan Composting Toilet AZ Buildings $20,411.95  $                       -   2

Navajo NM Betatakin Composting Toilet AZ Buildings $45,926.89  $                       -   2

Navajo NM Maintenance Shop Building AZ Buildings $606,207.73  $            73,283.55 2

Navajo NM HB Old Ranger Station AZ Buildings $58,997.38  $                       -   2

Navajo NM Maintenance / Housing Propane System AZ All Others $61,072.13  $                       -   2

Navajo NM VC Parking A, Rte. No. 0900A AZ Paved Roads $188,687.31  $            38,912.36 2

Navajo NM VC Parking B, Rte. No. 0900B AZ Paved Roads $74,688.73  $            31,781.77 2

Navajo NM Canyon (Tsegi)  Overlook Parking, Rte. No. 0901 AZ Paved Roads $52,413.14  $              8,919.36 2

Navajo NM Sunset View CG Access Road, Rte. No. 0100 AZ Paved Roads $106,507.35  $            40,363.43 2

Navajo NM Sunset View CG Loop Road, Rte. No. 0200 AZ Paved Roads $332,835.46  $          106,736.13 2

Organ Pipe Cactus NM Fish Refugium AZ All Others $2,553.11  $                       -   2

Organ Pipe Cactus NM Boneyard Storage Shed AZ Buildings $304,007.65  $                       -   2

Organ Pipe Cactus NM Rt 0206 Campground Sites 1-6 Access Road AZ Paved Roads $160,339.13  $            45,543.37 2

Organ Pipe Cactus NM Rt 0207 Campground sites 7-15 Access Road AZ Paved Roads $195,970.05  $          106,940.52 2

Organ Pipe Cactus NM Rt 0208 Campground Sites 16-23 Access Road AZ Paved Roads $231,600.97  $            63,565.97 2

Organ Pipe Cactus NM Rt 0209 Camground Sites 24-34 Access Road AZ Paved Roads $267,231.88  $            72,784.26 2

Organ Pipe Cactus NM Rt 0210 Campground Sites 35-45 Access Road AZ Paved Roads $285,047.34  $            78,256.56 2

Organ Pipe Cactus NM Rt 0211 Campground Sites 46-57 Access Road AZ Paved Roads $302,862.80  $            82,503.91 2

Organ Pipe Cactus NM Rt 0212 Campground Sites 58-70 Access Road AZ Paved Roads $320,678.26  $            87,137.36 2

Organ Pipe Cactus NM Rt 0213 Campground Sites 71-85 Access Road AZ Paved Roads $338,493.72  $            92,734.77 2

Organ Pipe Cactus NM Rt 0214 Campground Sites 86-95 Access Road AZ Paved Roads $356,309.18  $            96,581.58 2

Organ Pipe Cactus NM Rt 0215 Campground Sites 96-112 Access Road AZ Paved Roads $356,309.18  $            97,937.95 2

Organ Pipe Cactus NM Rt 0216 Campground Sites 113-128 Access Road AZ Paved Roads $374,124.64  $          101,032.31 2

Organ Pipe Cactus NM Rt 0217 Campground Sites 129-145 Access Road AZ Paved Roads $391,940.10  $          107,410.95 2

Organ Pipe Cactus NM Rt 0218 Campground Sites 146-158 Access Road AZ Paved Roads $409,755.55  $          111,889.61 2

Organ Pipe Cactus NM Rt 0219 Campground Sites 159-174 Access Road AZ Paved Roads $409,755.55  $          112,935.47 2

Organ Pipe Cactus NM Rt 0221 Campground Sites 192-208 Access Road AZ Paved Roads $463,201.93  $          126,294.00 2

Organ Pipe Cactus NM Rt 0220 Campground Sites 175-191 Access Road AZ Paved Roads $445,386.47  $          119,766.83 2

Organ Pipe Cactus NM Rt 0908 Dump Station Loop AZ Paved Roads $249,416.42  $            38,571.01 2

Organ Pipe Cactus NM Route 0909 Campground Ranger Parking AZ Paved Roads $30,865.57  $            13,248.33 2

Organ Pipe Cactus NM Route 0907 Campground Parking AZ Paved Roads $10,550.02  $              5,299.82 2

Organ Pipe Cactus NM Route 0906 Group Campground Parking AZ Paved Roads $124,516.68  $            63,891.27 2

Organ Pipe Cactus NM Route 0905 Office Parking AZ Paved Roads $92,662.76  $            38,571.01 2

Organ Pipe Cactus NM
Route 0902 Golden Bell Mine Parking AZ Unpaved Roads $44,046.56  $                       -   2

Organ Pipe Cactus NM Route 0403 Campground Housing Road AZ Paved Roads $178,154.59  $            19,751.22 2

Organ Pipe Cactus NM
Route 413 Firearms Ranger Road AZ Unpaved Roads $71,347.60  $                314.97 2

Organ Pipe Cactus NM
Route 0900 Quitobaquito Parking AZ Unpaved Roads $62,183.38  $                       -   2

Organ Pipe Cactus NM
Route 0901 Senita Basin Parking AZ Unpaved Roads $49,228.51  $                       -   2

Organ Pipe Cactus NM ORPI - Radio Communication System AZ All Others $978,779.70  $                       -   2

Organ Pipe Cactus NM Arch CanyonTrail AZ Trails $146,602.39  $                       -   2

Organ Pipe Cactus NM Maintenance Shop & Fill Station Propane Fuel Station AZ All Others $30,142.39  $                       -   2

Organ Pipe Cactus NM Route 0910 Tillotson Peak Wayside Parking AZ Paved Roads $375,851.53  $          144,860.82 2

Organ Pipe Cactus NM Ajo Mountains Wayside Parking AZ Paved Roads $385,189.38  $          154,575.14 2

Organ Pipe Cactus NM Kris Eggle Visitor Center  Exhibits AZ All Others $659,032.99  $            22,069.60 2

Organ Pipe Cactus NM Route 912  Housing Area Duplex Housing Parking AZ Paved Roads $48,353.73  $              8,833.83 2

Organ Pipe Cactus NM
Tower Site 170 Road AZ Unpaved Roads $3,050,691.46  $                       -   2

Organ Pipe Cactus NM
Tower Site 310 Road AZ Unpaved Roads $739,033.24  $                       -   2

Organ Pipe Cactus NM Quitobaquito Area AZ All Others $509,941.49  $            20,883.00 2

Organ Pipe Cactus NM Boundary Fence AZ All Others $2,163,878.69  $          241,109.77 2

Organ Pipe Cactus NM Shooting Range AZ All Others $54,385.18  $                       -   2

Organ Pipe Cactus NM Resource Management Plant Nursery AZ All Others $3,714.49  $                       -   2

Organ Pipe Cactus NM Housing Recreation Area AZ All Others $132,646.79  $                       -   2

Organ Pipe Cactus NM Community Building AZ Buildings $296,431.56  $                       -   2

Organ Pipe Cactus NM Playground AZ All Others $10,797.95  $                       -   2

Organ Pipe Cactus NM
Bates Well Parking Area AZ Unpaved Roads $14,662.10  $                       -   2

Organ Pipe Cactus NM LE/VRP Office AZ Buildings $551,907.69  $                       -   2

Organ Pipe Cactus NM Manufactured Office Building # 3 AZ Buildings $514,519.29  $                       -   2

Organ Pipe Cactus NM Resource Office 1 AZ Buildings $411,615.43  $            15,741.52 2

Organ Pipe Cactus NM Resource Office 2 AZ Buildings $411,615.43  $            14,510.58 2

Organ Pipe Cactus NM Maintenance Storage Area AZ All Others $97,079.79  $                       -   2

Organ Pipe Cactus NM Victoria Mine Trail Interp Media AZ All Others $2,370.04  $                       -   2

Organ Pipe Cactus NM Puerto Blanco Interp Media AZ All Others $13,714.09  $                       -   2

Organ Pipe Cactus NM Loop Road 24 - 34 Interp Media AZ All Others $9,319.47  $                       -   2

Organ Pipe Cactus NM Loop Road 96 - 112 Interp Media AZ All Others $9,319.47  $                       -   2

Organ Pipe Cactus NM Loop Road 159 - 174 Interp Media AZ All Others $9,319.47  $                       -   2

Organ Pipe Cactus NM VC Picnic Area Interp Media AZ All Others $4,659.74  $                       -   2

Organ Pipe Cactus NM Desert View Trail interp Media AZ All Others $6,025.52  $              5,098.62 2

Organ Pipe Cactus NM Bates Well Ranch Interp Media AZ All Others $1,458.18  $                       -   2

Organ Pipe Cactus NM Dripping Springs Trail Interp Media AZ All Others $5,206.05  $                       -   2

Organ Pipe Cactus NM Group Campground Interp Media AZ All Others $4,659.74  $                       -   2

Organ Pipe Cactus NM VC Nature Trail Interp Media AZ All Others $12,669.66  $              2,313.00 2

Organ Pipe Cactus NM Ajo Mountain Drive Interpretive Media AZ All Others $7,158.32  $                       -   2

Organ Pipe Cactus NM Arch Canyon Trail Interpretive Media AZ All Others $7,290.88  $                       -   2

Organ Pipe Cactus NM Bull Pasture Trail Interpretive Media AZ All Others $1,458.18  $                       -   2

Organ Pipe Cactus NM Alamo Campground Interpretive Media AZ All Others $4,659.74  $                       -   2

Organ Pipe Cactus NM Alamo Trail AZ Trails $37,946.32  $                       -   2

Organ Pipe Cactus NM Alamo Trail Interpretive Media AZ All Others $1,458.18  $                       -   2

Organ Pipe Cactus NM Tillotson Wayside Interpretive Media AZ All Others $2,916.35  $                       -   2

Organ Pipe Cactus NM Ajo Mt Wayside Interpretive Media AZ All Others $4,374.53  $                       -   2

Organ Pipe Cactus NM Victoria Mine Trail Interpretive Media AZ All Others $1,586.72  $                       -   2

Organ Pipe Cactus NM VC Picnic Area AZ All Others $139,749.44  $                       -   2

Organ Pipe Cactus NM VC Nature Trail AZ Trails $91,828.95  $                       -   2

Organ Pipe Cactus NM VC Palo Verde Trail AZ Trails $127,360.82  $            16,860.42 2

Organ Pipe Cactus NM Route 100 Resident Access Road AZ Paved Roads $676,987.44  $          571,506.91 2

Organ Pipe Cactus NM Route 402 East Spur Resident Road AZ Paved Roads $213,785.51  $          191,964.91 2

Organ Pipe Cactus NM Route 401 West Spur Resident Road AZ Paved Roads $143,988.19  $            25,606.48 2

Organ Pipe Cactus NM Route 408  100K Water Tank Road AZ Paved Roads $162,042.28  $          189,241.02 2

Organ Pipe Cactus NM Route 416  VIP Road AZ Paved Roads $91,202.29  $                       -   2

Organ Pipe Cactus NM VIP Trailer Park AZ Campgrounds $330,561.18  $              1,425.17 2

Organ Pipe Cactus NM Smith Building AZ Buildings $219,528.23  $            33,554.59 2

Organ Pipe Cactus NM Route 205 Maintenance Access Road AZ Paved Roads $142,523.67  $            45,054.50 2

Organ Pipe Cactus NM Rt 0903 Maintenance Area Paved Parking AZ Paved Roads $300,747.76  $          134,554.69 2

Organ Pipe Cactus NM Maintenance Shop Building AZ Buildings $1,314,833.09  $            35,379.20 2

Organ Pipe Cactus NM Maintenance Office Building AZ Buildings $157,442.90  $                       -   2

Organ Pipe Cactus NM Fire Cache Building AZ Buildings $379,093.64  $                       -   2

Organ Pipe Cactus NM Custodial Supply Building AZ Buildings $159,129.00  $                       -   2

Organ Pipe Cactus NM Southeast Storage Building AZ Buildings $119,703.01  $            11,215.45 2

Organ Pipe Cactus NM Roads and Trails Building AZ Buildings $169,579.27  $                       -   2

Organ Pipe Cactus NM
Route 410 Domestic Water Wells Road AZ Unpaved Roads $128,789.96  $                       -   2

Organ Pipe Cactus NM Route 101 Twin Peaks Access Road AZ Paved Roads $2,351,640.57  $          794,632.80 2

Organ Pipe Cactus NM Route 200 Camground Loop Road AZ Paved Roads $1,460,867.63  $          274,302.46 2

Organ Pipe Cactus NM
Route 0700 50 K Water Tank Rd. AZ Unpaved Roads $68,418.59  $                       -   2

Organ Pipe Cactus NM Route 409 Group Campground Access Rd. AZ Paved Roads $200,645.05  $          281,108.73 2

Organ Pipe Cactus NM Campground Ranger Station AZ Buildings $48,269.09  $            13,081.91 2

Organ Pipe Cactus NM Campground Restroom #1 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Campground Restroom # 2 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Campground Restroom #3 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Vehicle Barricade AZ All Others $101,745,081.67  $                       -   2

Organ Pipe Cactus NM Campground Restroom  #4 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Campground Restroom #5 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Campground Restroom  #6 AZ Buildings $266,669.50  $              1,861.93 2
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Organ Pipe Cactus NM Campground Restroom #7 AZ Buildings $266,669.50  $              1,861.93 2

Organ Pipe Cactus NM Desert View Nature Trail AZ Trails $109,951.79  $                       -   2

Organ Pipe Cactus NM Campground Perimeter Trail AZ Trails $122,168.66  $            11,617.90 2

Organ Pipe Cactus NM Victoria Mine Trail AZ Trails $208,670.24  $          120,698.99 2

Organ Pipe Cactus NM
Route 201 Camino De Dos Republicas AZ Unpaved Roads $772,170.49  $                       -   2

Organ Pipe Cactus NM
Route 204 (Alamo Canyon  Road) AZ Unpaved Roads $393,397.63  $              1,489.06 2

Organ Pipe Cactus NM Estes Canyon Picnic Area AZ All Others $75,417.67  $            11,106.95 2

Organ Pipe Cactus NM Estes Canyon Restroom AZ Buildings $35,407.57  $            51,412.59 2

Organ Pipe Cactus NM Estes Canyon Trail AZ Trails $206,159.61  $            17,984.81 2

Organ Pipe Cactus NM Bull Pasture Trail AZ Trails $160,346.36  $            61,432.73 2

Organ Pipe Cactus NM Alamo Canyon Campground AZ Campgrounds $77,745.23  $            13,473.38 2

Organ Pipe Cactus NM Alamo Canyon Restroom AZ Buildings $15,149.45  $                       -   2

Organ Pipe Cactus NM Route 012 PUERTO BLANCO DRIVE AZ Paved Roads $6,072,428.18  $          945,016.59 2

Organ Pipe Cactus NM Pinkley Peak Picnic Area AZ All Others $99,053.18  $            13,355.23 2

Organ Pipe Cactus NM Pinkley Peak Restroom AZ Buildings $73,853.55  $                590.75 2

Organ Pipe Cactus NM
Route 202 Senita Basin Road AZ Unpaved Roads $764,324.76  $              1,754.50 2

Organ Pipe Cactus NM
Route 203 (Quitobaquito Road) AZ Unpaved Roads $68,209.31  $                       -   2

Organ Pipe Cactus NM
Route 404 (Pozo Nuevo Road) AZ Unpaved Roads $1,299,708.14  $                       -   2

Organ Pipe Cactus NM
Route 405 (Bates  Well Road) AZ Unpaved Roads $1,675,110.67  $                       -   2

Organ Pipe Cactus NM
Route 412 Tiger Cage Road AZ Unpaved Roads $60,885.69  $                       -   2

Organ Pipe Cactus NM Lost Cabin Mine Trail AZ Trails $403,156.56  $            21,418.83 2

Organ Pipe Cactus NM Martinez Mine Trail AZ Trails $293,204.77  $            21,418.83 2

Organ Pipe Cactus NM Senita Basin Trail AZ Trails $206,159.61  $            10,114.35 2

Organ Pipe Cactus NM Milton Mine Trail AZ Trails $206,159.61  $                       -   2

Organ Pipe Cactus NM Red Tanks Tinaja Trail AZ Trails $109,951.79  $                       -   2

Organ Pipe Cactus NM Baker Mine Trail AZ Trails $274,879.47  $                       -   2

Organ Pipe Cactus NM Dripping Springs Mine Trail AZ Trails $210,613.67  $                       -   2

Organ Pipe Cactus NM Bates Well Historic Ranch - Restricted AZ All Others $271,992.05  $            35,655.90 2

Organ Pipe Cactus NM Bonita Well Restroom AZ Buildings $15,149.45  $                       -   2

Organ Pipe Cactus NM Fuel  Distribution System AZ All Others $96,209.30  $            20,370.43 2

Organ Pipe Cactus NM Campground Information Ramada AZ Buildings $100,975.69  $                       -   2

Organ Pipe Cactus NM Twin Peaks Campground AZ Campgrounds $666,113.41  $          417,238.05 2

Organ Pipe Cactus NM Group Campground AZ Campgrounds $300,938.81  $            25,512.39 2

Organ Pipe Cactus NM Bonita Well Picnic Area AZ All Others $32,909.75  $            11,558.57 2

Organ Pipe Cactus NM Diablo Canyon Picnic Area AZ All Others $29,178.45  $                       -   2

Organ Pipe Cactus NM Senita Basin Picnic Area AZ All Others $49,718.55  $                       -   2

Organ Pipe Cactus NM Phone System AZ All Others $412,522.39  $                       -   2

Organ Pipe Cactus NM AM Radio Station AZ All Others $97,287.07  $                       -   2

Organ Pipe Cactus NM Route 013 State Route 85(Sign & Monument Markers) AZ Paved Roads $148,127.41  $            26,262.89 2

Organ Pipe Cactus NM VIP Campground Laundry/Shower Facility AZ Buildings $80,024.15  $                       -   2

Palo Alto Battlefield NHS MEXICAN LINE TRAIL TX Trails $69,826.51  $            35,323.39 2

Palo Alto Battlefield NHS U.S. Battle Line Trail TX Trails $78,646.70  $            44,726.86 2

Palo Alto Battlefield NHS INTERPRETIVE MEDIA--BATTLEFIELD OVERLOOK TX All Others $19,797.84  $                       -   2

Palo Alto Battlefield NHS INTERPRETIVE MEDIA--OVERLOOK TRAIL TX All Others $17,404.69  $                       -   2

Palo Alto Battlefield NHS INTERPRETIVE MEDIA--AUXILIARY TRAIL TX All Others $5,221.41  $                       -   2

Palo Alto Battlefield NHS RESACA DE LA PALMA INTERPRETIVE TRAIL TX Trails $352,807.62  $          100,447.58 2

Palo Alto Battlefield NHS INTERPRETIVE MEDIA--RESACA DE LA PALMA TRAIL TX All Others $46,883.89  $                       -   2

Palo Alto Battlefield NHS INTERPRETIVE OBJECTS--CORE BATTLEFIELD TX All Others $155,803.68  $                       -   2

Palo Alto Battlefield NHS MAINTENANCE BUILDING TX Buildings $337,187.21  $                       -   2

Palo Alto Battlefield NHS Overlook Parking Lot - Route 902 TX Paved Roads $79,408.91  $              4,305.03 2

Palo Alto Battlefield NHS PARK BOUNDARY TX All Others $820,958.65  $            49,117.25 2

Padre Island NS Sea Turtle Division Laboratory TX Buildings $1,015,381.60  $            12,087.00 2

Padre Island NS Malaquite Visitor Center Deck TX All Others $469,406.80  $          286,036.23 2

Padre Island NS Boat Ramp Parking TX Paved Roads $1,173,080.29  $          498,636.39 2

Padre Island NS Amphitheater Trail TX Trails $49,013.40  $                       -   2

Padre Island NS Malaquite Campground Restrooms TX Buildings $161,379.47  $                       -   2

Padre Island NS Malaquite Campground Showers TX Buildings $113,691.99  $                       -   2

Padre Island NS Malaquite Campground Boardwalk TX Trails $30,249.93  $              1,729.43 2

Padre Island NS
BIB RV Parking Area TX Unpaved Roads $88,660.20  $                       -   2

Padre Island NS
North Beach Sand Road TX Unpaved Roads $809,128.31  $              1,267.76 2

Padre Island NS South Malaquite Visitor Center Road TX Paved Roads $215,204.44  $            80,927.79 2

Padre Island NS Malaquite VC Maintained Landscape TX All Others $331,165.87  $                       -   2

Padre Island NS Malaquite Pavilion Maintained Landscape TX All Others $86,964.08  $                       -   2

Padre Island NS BIB Maintained Landscape TX All Others $107,509.17  $          239,095.00 2

Padre Island NS North Beach Maintained Landscape TX All Others $589,423.99  $            13,510.74 2

Padre Island NS South Beach Maintained Landscape TX All Others $32,109,258.08  $          736,889.68 2

Padre Island NS Visitor Center Interpretive Exhibits TX All Others $484,522.96  $          178,641.21 2

Padre Island NS Bird Island Basin Rd, RT 0200 TX Paved Roads $1,594,106.67  $          603,586.05 2

Padre Island NS
Windsurfers Road TX Unpaved Roads $177,991.26  $                       -   2

Padre Island NS STSR Necropsy and RM Storage Facility TX Buildings $516,000.62  $            12,257.75 2

Padre Island NS Malaquite Campground TX Campgrounds $1,495,105.83  $                       -   2

Padre Island NS Malaquite Education Center TX Buildings $473,126.91  $            23,664.60 2

Padre Island NS Grasslands Nature Trail (Paved) TX Trails $353,160.43  $            30,307.32 2

Padre Island NS South Beach Vault Toilet TX Buildings $62,742.84  $            47,224.77 2

Padre Island NS Windsurfer Vault Toilet - BIB TX Buildings $53,318.47  $            47,224.77 2

Padre Island NS Boat Ramp Vault Toilet-BIB TX Buildings $45,423.20  $                       -   2

Padre Island NS BIB Center Vault Toilet (Day-Use Area) TX Buildings $46,261.95  $                       -   2

Padre Island NS Bird Island Basin Waterfront TX All Others $1,587,733.21  $          223,224.59 2

Pecos NHP GCW - Trail NM Trails $1,442,651.42  $          153,174.42 2

Pecos NHP RL - Bridge NM Paved Roads $357,285.47  $            74,358.00 2

Pecos NHP FLR - House NM Buildings $3,476,333.67  $          155,990.42 2

Pecos NHP Arrowhead Ruin NM All Others $2,710,026.11  $          191,276.54 2

Pecos NHP TP - Water System NM Water Systems $222,198.45  $                       -   2

Pecos NHP IT/COMPUTER SYSTEM NM All Others $93,517.15  $            12,500.00 2

Petrified Forest NP Blue Mesa Road Interpretive Media AZ All Others $34,273.17  $              9,204.00 2

Petrified Forest NP
Chinde Wastewater System AZ

Waste Water

Systems
$67,004.87  $            20,337.51 2

Petrified Forest NP PDC Gift Shop/Gas Station/Snack Bar Maintained Landscape AZ All Others $78,075.40  $            19,598.19 2

Petrified Forest NP PDC Gift Shop/Gas Station/Snack Bar Utility Yard Asphalt Pav AZ Paved Roads $32,076.02  $            72,249.22 2

Petrified Forest NP RFC Maintained Landscape AZ All Others $2,879.45  $                       -   2

Petrified Forest NP Puerco Pueblo and Newspaper Rock Interpretive Media AZ All Others $45,643.65  $                416.00 2

Petrified Forest NP Mid Road Overlooks Interpretive Media AZ All Others $28,479.92  $              2,080.00 2

Petrified Forest NP PD VC Interpretive Media AZ All Others $28,197.73  $              4,888.00 2

Petrified Forest NP Rim Road Overlook Interpretive Media AZ All Others $52,768.85  $              3,952.00 2

Petrified Forest NP Rim Trail and Tawa Point Interpretive Media AZ All Others $46,621.72  $              2,912.00 2

Petrified Forest NP Rainbow Forest Museum Interpretive Media AZ All Others $314,879.93  $                       -   2

Petrified Forest NP Agate House-Long Logs Trails Interpretive Media AZ All Others $7,594.65  $              1,248.00 2

Petrified Forest NP HH Parking 1 RTE# 923 Paved AZ Paved Roads $53,294.45  $          241,803.27 2

Petrified Forest NP HH Parking 2 RTE# 924 Paved AZ Paved Roads $42,832.23  $          193,974.40 2

Petrified Forest NP PD Plaza Interpretive Media AZ All Others $18,768.88  $                       -   2

Petrified Forest NP
Black Knoll Road - Expansion Lands AZ Unpaved Roads $75,196.19  $                       -   2

Petrified Forest NP
Doubtful Tank Cutoff Road - Expansion Lands AZ Unpaved Roads $161,134.69  $                       -   2

Petrified Forest NP
Doubtful Tank Road - Expansion Lands AZ Unpaved Roads $555,914.68  $                       -   2

Petrified Forest NP
Saddle Horse Tank Road - Expansion Lands AZ Unpaved Roads $451,177.13  $                       -   2

Petrified Forest NP
Blue Tank Road - Expansion Lands AZ Unpaved Roads $475,347.34  $                       -   2

Petrified Forest NP
Rock Tank Road - Expansion Lands AZ Unpaved Roads $467,290.60  $                       -   2

Petrified Forest NP
South Nine Mile To East Puerco Well Road - Expansion Lands AZ Unpaved Roads $102,051.97  $                       -   2

Petrified Forest NP
Puerco River Road - Expansion Lands AZ Unpaved Roads $620,368.56  $                       -   2

Petrified Forest NP
Sweetwater Road - Expansion Lands AZ Unpaved Roads $504,888.70  $                       -   2

Petrified Forest NP Eastern Expansion Lands Maintained Landscape AZ All Others $2,228,696.47  $                       -   2

Petrified Forest NP PD Vehicle Storage Building (PD255) AZ Buildings $967,581.37  $          152,328.72 2

Petrified Forest NP PD Trailer Court Building (PD256) AZ Buildings $844,942.65  $            33,295.43 2

Petrified Forest NP PD Housing Block D AZ Buildings $1,579,604.44  $          182,006.25 2

Petrified Forest NP PD 4 Space Carport (PD225) AZ Buildings $174,141.27  $            59,381.86 2

Petrified Forest NP PD 2 Space Carport (PD222) AZ Buildings $54,695.38  $            17,679.51 2

Petrified Forest NP PD 2 Space Carport (PD220) AZ Buildings $54,695.38  $            17,061.37 2

Petrified Forest NP RF Gas & Oil Building (RF101) AZ Buildings $82,391.45  $                       -   2

Petrified Forest NP Chinde Point Access RTE# 200 Paved Road AZ Paved Roads $525,911.79  $          176,003.60 2

Petrified Forest NP
Old Route 66 RTE# 400 AZ Unpaved Roads $800,329.33  $                       -   2

Petrified Forest NP Gravel Pit Road RTE# 401 AZ Paved Roads $46,997.62  $            33,709.27 2

Petrified Forest NP
Northeast Fence Line Road RTE# 404 AZ Unpaved Roads $1,123,519.82  $                       -   2

Petrified Forest NP Old Route 180 North RTE# 409  Paved Road AZ Paved Roads $2,985,322.81  $       3,102,603.78 2

Petrified Forest NP PD Residence Area RTE# 415  Paved Road AZ Paved Roads $2,163,080.49  $          782,593.25 2
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Petrified Forest NP
Horse Corral Road RTE#413 AZ Unpaved Roads $110,734.11  $                       -   2

Petrified Forest NP
Horse Corral Spur RTE# 414 AZ Unpaved Roads $63,276.64  $                       -   2

Petrified Forest NP South Residence Area RTE# 416  Paved Road AZ Paved Roads $525,911.79  $          190,057.55 2

Petrified Forest NP
Chinde Point Parking RTE# 903P MP2.42 - Unpaved AZ Unpaved Roads $31,998.54  $            50,489.20 2

Petrified Forest NP Tiponi Point Parking RTE# 905, MP .9  Paved AZ Paved Roads $395,719.15  $          258,255.28 2

Petrified Forest NP Tawa Point Parking RTE# 906P, MP 1.8   Paved AZ Paved Roads $307,682.44  $          200,609.06 2

Petrified Forest NP Nizhoni Point Parking RTE# 909P, MP 4.2  Paved AZ Paved Roads $234,538.16  $          152,954.78 2

Petrified Forest NP Whipple Point Parking RTE# 910P, MP 4.4  Paved AZ Paved Roads $207,561.46  $          135,276.39 2

Petrified Forest NP Lacy Point Parking RTE# 911P   Paved AZ Paved Roads $148,478.32  $            64,348.21 2

Petrified Forest NP Blue Mesa Loop Trail Parking RTE# 914P  Paved AZ Paved Roads $87,353.82  $            22,470.33 2

Petrified Forest NP No Name OverLook Parking RTE# 915P, MP 1.6   Paved AZ Paved Roads $86,820.02  $            48,422.08 2

Petrified Forest NP South Area Ranger Parking RTE#919P, MP 26.5  Paved AZ Paved Roads $45,863.44  $            30,745.78 2

Petrified Forest NP PD Horse Barn and Pasture AZ All Others $91,758.56  $                       -   2

Petrified Forest NP PDC Managers Residence PD230 AZ Buildings $217,238.57  $                       -   2

Petrified Forest NP RFC Managers Residence RF150B AZ Buildings $162,625.75  $                       -   2

Petrified Forest NP PD Maintenance and Administration Area Parking RTE #920 AZ Paved Roads $424,267.21  $          231,598.85 2

Petrified Forest NP Painted Desert Wilderness Trail AZ Trails $23,417.71  $              7,723.44 2

Petrified Forest NP Chinde Point Comfort Station AZ Buildings $224,885.26  $            82,084.11 2

Petrified Forest NP RF Picnic Area AZ All Others $69,874.72  $                       -   2

Petrified Forest NP Rio Puerco Pump House (102) AZ Buildings $105,049.10  $                       -   2

Petroglyph NM HQ Recycling/Storage Shed NM Buildings $509,481.85  $            71,248.24 2

Petroglyph NM HQB1-Headquarters Building NM Buildings $613,173.43  $            19,662.22 2

Petroglyph NM HQB2-Maintenance Shop NM Buildings $736,984.88  $          216,989.98 2

Petroglyph NM Route 0908: Headquarters Parking NM Paved Roads $184,289.17  $                       -   2

Petroglyph NM LIB4-Lava Shadows NM Buildings $837,503.42  $          131,031.38 2

Petroglyph NM LIB5-Lava Shadows Garage NM Buildings $127,406.37  $                       -   2

Petroglyph NM LIB6-VC SST NM Buildings $47,006.11  $            12,143.58 2

Petroglyph NM RCB11-SST NM Buildings $48,359.49  $              2,984.39 2

Petroglyph NM VB12-Volcanoes SST NM Buildings $56,513.35  $            23,092.55 2

Petroglyph NM B-Fence Southwest NM All Others $602,487.17  $            84,034.70 2

Petroglyph NM B-Fence Northwest NM All Others $725,218.00  $          126,907.10 2

Petroglyph NM Equipment/Maintenance Building NM Buildings $636,852.31  $            96,059.40 2

Petroglyph NM B-Fence Northeast NM All Others $790,526.25  $            94,868.40 2

Petroglyph NM B-Fence Southeast NM All Others $376,241.09  $            54,025.00 2

Petroglyph NM Interpretive Media NM All Others $654,505.24  $                       -   2

Petroglyph NM Mesa Top Landscape NM All Others $289,381.45  $              6,280.60 2

Petroglyph NM Mesa Prieta Landscape NM All Others $48,291.27  $            63,527.00 2

Petroglyph NM Northern Window Landscape NM All Others $337,667.39  $                       -   2

Petroglyph NM Piedras Marcadas Landscape NM All Others $408,041.21  $                       -   2

Petroglyph NM Headquarters Landscape NM All Others $253,459.39  $            28,997.72 2

Petroglyph NM Volcanoes Wayside System NM All Others $20,209.92  $                       -   2

Petroglyph NM Provide ADA Accessible 150 Seat Interpre NM All Others $519,624.81  $                       -   2

Petroglyph NM Greggs Trail NM Trails $85,421.90  $            30,538.80 2

Petroglyph NM Batwings Trail NM Trails $225,536.38  $            18,559.20 2

Petroglyph NM La Questa Trail NM Trails $140,789.69  $          118,046.00 2

Petroglyph NM Unser Trail NM Trails $137,926.32  $                       -   2

Petroglyph NM Lava Bluff Trail NM Trails $205,778.39  $            53,390.67 2

Petroglyph NM Mesa Arroyo Trail NM Trails $106,465.12  $            17,715.60 2

Petroglyph NM
V-Parking Lot Rt. 904 NM Unpaved Roads $249,714.32  $                       -   2

Petroglyph NM
RC Parking Lot Rt. 902 NM Unpaved Roads $307,340.71  $                       -   2

Petroglyph NM Parkwide Radio System NM All Others $552,926.04  $                       -   2

Petroglyph NM Mesa Point Parking Area NM Paved Roads $19,275.81  $                       -   2

Petroglyph NM Cliff Base/Macaw Parking Area NM Paved Roads $23,228.28  $                       -   2

Petroglyph NM Mesa Point Trail NM Trails $93,632.64  $                       -   2

Petroglyph NM Boardwalk Trail NM Trails $161,569.30  $                       -   2

Petroglyph NM Picnic Area Trail NM Trails $27,947.90  $                       -   2

Petroglyph NM Canyon Trail NM Trails $103,404.35  $                       -   2

Pipe Spring NM Information Technology System AZ All Others $75,436.64  $                       -   2

Pipe Spring NM
Well Road AZ Unpaved Roads $85,908.24  $              6,832.28 2

Pipe Spring NM
Water Storage Tank Road AZ Unpaved Roads $105,504.86  $              4,815.59 2

Pipe Spring NM
Honeymoon Trail Road AZ Unpaved Roads $13,564.91  $              5,095.63 2

Pipe Spring NM
Maintenance Shop Loop AZ Unpaved Roads $31,073.35  $                       -   2

Pipe Spring NM IM - East Cabin Interp Media AZ All Others $3,312.08  $                       -   2

Pipe Spring NM IM - West Cabin Interp Media AZ All Others $13,490.12  $                       -   2

Pipe Spring NM IM - Ridge Trail Interp Media AZ All Others $17,866.80  $            13,700.00 2

Pipe Spring NM IM - Paved Walks Interp Media AZ All Others $29,057.94  $              5,480.00 2

Pipe Spring NM IM - Visitor Center Interp Media AZ All Others $1,999,528.88  $            45,767.50 2

Pipe Spring NM VC Parking Area AZ Paved Roads $463,906.04  $          201,203.04 2

Pipe Spring NM VC Maintained Landscape AZ All Others $53,453.13  $                  90.90 2

Pipe Spring NM VC Sidewalks AZ Trails $135,430.90  $                       -   2

Pipe Spring NM East Cabin Corral AZ All Others $56,212.00  $            33,613.86 2

Pipe Spring NM South Corral AZ All Others $75,944.29  $            10,157.45 2

Pipe Spring NM Historic District Landscape AZ All Others $190,156.75  $          132,224.52 2

Pipe Spring NM Paved Walks AZ Trails $159,369.69  $                       -   2

Pipe Spring NM Ridge Trail AZ Trails $148,415.83  $              9,869.96 2

Pipe Spring NM Sidewalk Bridge AZ All Others $74,514.49  $            30,526.61 2

Pipe Spring NM Q-8  Modular Residence AZ Housing $203,974.88  $              6,835.45 2

Pipe Spring NM Q-Trailer Residence, #235 AZ Housing $79,616.17  $            33,928.13 2

Pipe Spring NM Maintenance Shop AZ Buildings $450,147.39  $              3,049.68 2

Pipe Spring NM Housing/Maintenance Access Road AZ Paved Roads $523,100.59  $          376,501.89 2

Pipe Spring NM Monument Boundary Fence AZ All Others $39,303.60  $              1,743.55 2

Rainbow Bridge NM Rainbow Bridge National Monument Marina AZ All Others $2,461,125.64  $       2,128,708.78 2

Rocky Mountain NP Rte 0104 P ESD Lumpy Ridge Access Road CO Paved Roads $683,274.95  $                       -   2

Rocky Mountain NP B-1128-N ESD Glacier Gorge Bus Shelter CO Buildings $48,008.79  $                       -   2

Rocky Mountain NP Rte 0205A CRD Timber Creek Campground  Aspen Loop CO Paved Roads $192,718.58  $                       -   2

Rocky Mountain NP Rte 0205B CRD Timber Creek Campground Road Beaver Loop CO Paved Roads $350,397.41  $                       -   2

Rocky Mountain NP Rte 0205C CRD Timber Creek Campground Columbine Loop CO Paved Roads $245,278.19  $                       -   2

Rocky Mountain NP Rte 0205D CRD Timber Creek Campground Dogwood Loop CO Paved Roads $210,238.45  $                       -   2

Rocky Mountain NP Rte 0200C ESD P Moraine Park Campground Loop C CO Paved Roads $12,263,909.41  $            46,884.15 2

Rocky Mountain NP
Rte 1005 U ESD Wild Basin Road Parking Areas CO Unpaved Roads $379,059.86  $            12,873.51 2

Rocky Mountain NP Rte 1008A P ESD Parking Area A CO Paved Roads $52,205.27  $              8,124.37 2

Rocky Mountain NP Rte 1008BP  ESD Parking Area B CO Paved Roads $33,176.87  $              5,117.08 2

Rocky Mountain NP Rte 1009 P ESD Parking Area #3 CO Paved Roads $65,240.21  $              9,931.71 2

Rocky Mountain NP Rte 1010 P ESD Parking Area #2 CO Paved Roads $18,407.11  $              7,221.93 2

Rocky Mountain NP Rte 1011 P ESD Parking Area #1 CO Paved Roads $29,672.51  $              4,814.63 2

Rocky Mountain NP B-1138-N CRD Maintenance Storage Facility CO Buildings $953,484.15  $                       -   2

Rocky Mountain NP B-1136 ESD Bus Shelter Moraine Park Campground CO Buildings $34,819.56  $                       -   2

Rocky Mountain NP B-1137-N ESD Bus Shelter Fern LakeTrailhead CO Buildings $34,819.56  $                       -   2

Rocky Mountain NP B-1153-N ESD Chasm Meadows Patrol Cabin CO Buildings $392,988.97  $                       -   2

Rocky Mountain NP Solid Waste Disposal System ESD CO All Others $314,239.54  $                       -   2

Rocky Mountain NP B-1085-N ESD Pumphouse Glacier Creek Livery CO Buildings $18,664.19  $                727.63 2

Rocky Mountain NP
Wastewater System BME ESD CO

Waste Water

Systems
$51,000.58  $                       -   2

Rocky Mountain NP B-1141-N CRD GLE Remit Office CO Buildings $193,554.32  $              8,408.00 2

Rocky Mountain NP B-1146 CRD Screen & Stage TCCG CO Buildings $43,521.49  $              3,681.70 2

Rocky Mountain NP B-1147-N CRD Projection Booth TCCG CO Buildings $10,316.20  $              1,131.97 2

Rocky Mountain NP
Wastewater System Holzwarth Septic CRD CO

Waste Water

Systems
$57,130.05  $            21,973.69 2

Rocky Mountain NP B-1148-N ESD Bus Shelter BMVC CO Buildings $34,819.56  $                       -   2

Rocky Mountain NP B-1159-N CRD Holzwarth Ranch Vault Toilet CO Buildings $18,960.75  $                       -   2

Rocky Mountain NP B-1185-N CRD Picnic Shelter Harbison Picnic Area CO Buildings $55,763.27  $                       -   2

Rocky Mountain NP B-1156-N ESD Pumphouse Longs Peak Water System CO Buildings $20,692.05  $                       -   2

Rocky Mountain NP B-1155-N ESD Pumphouse , Aspenglen CO Buildings $44,794.05  $                       -   2

Rocky Mountain NP WV-04 CRD E Shore Trail - Continental Divide Trail CO Trails $809,051.47  $          136,188.97 2

Rocky Mountain NP B-1080-N CRD Vault Toilet - East Inlet CO Buildings $54,296.69  $                       -   2

Rocky Mountain NP B-1034-N CRD Vault Toilet - North Inlet CO Buildings $31,313.96  $                       -   2

Rocky Mountain NP
Rte 1001 U CRD East Inlet Trailhead Parking CO Unpaved Roads $148,579.76  $                       -   2

Rocky Mountain NP Q-0464-N S CRD Duplex - Building CO Housing $618,058.03  $                       -   2

Rocky Mountain NP Q-0465-N S CRD Duplex - Building CO Housing $618,058.03  $                       -   2

Rocky Mountain NP Q-0468-N S CRD Duplex - Building CO Housing $497,504.98  $              5,815.82 2

Rocky Mountain NP Q-0577-H CRD 1-bdrm cabin "Hotata Ha" 00000577 CO Housing $94,205.88  $            34,427.34 2

Rocky Mountain NP Q-0578-H CRD 1-bdrm cabin "Na Ha Non" 00000578 CO Housing $94,205.88  $            38,207.31 2

Rocky Mountain NP Q-0579-H CRD 1-bdrm cabin "Bakuni" 00000579 CO Housing $114,286.61  $            24,470.07 2

Rocky Mountain NP Q-0580-H CRD 2-bdrm cabin "Ba Haa Thoson" 00000580 CO Housing $150,924.79  $              1,719.62 2

Rocky Mountain NP Q-0583-H CRD 1-bdrm cabin "Abasaw Awxa" 00000583 CO Housing $121,971.83  $            40,409.19 2

Rocky Mountain NP Q-0727-H CRD efficiency cabin "Pioneer" 00000727 CO Housing $82,306.19  $              1,416.24 2

Rocky Mountain NP Q-0731-H CRD 2-bdrm cabin "Mineral" 00000731 CO Housing $133,871.52  $              1,724.76 2

Rocky Mountain NP Q-0732-H CRD 1-bdrm cabin "Parika" 00000732 CO Housing $147,754.49  $              1,434.45 2

Rocky Mountain NP Q-0733-H CRD 2-bdrm cabin "Arapahoe" 00000733 CO Housing $187,023.91  $              2,525.96 2

Rocky Mountain NP Q-0734-H CRD 1-bdrm cabin "Onahu" 00000734 CO Housing $148,746.13  $              2,862.83 2

Rocky Mountain NP Q-0735-H CRD efficiency cabin "Cumulus" 00000735 CO Housing $81,314.55  $              5,487.93 2

Rocky Mountain NP Q-0736-H CRD efficiency cabin "Nimbus" 00000736 CO Housing $132,238.46  $              5,533.17 2

Rocky Mountain NP Q-0737-H CRD efficiency cabin "Cirrus" 00000737 CO Housing $81,314.55  $              5,533.17 2
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Rocky Mountain NP Q-0740-H CRD 2-bedroom cabin "Meadow" 00000740 CO Housing $126,604.21  $            12,440.43 2

Rocky Mountain NP 325323 Water System Green Mountain Onahu CRD CO Water Systems $1,168,114.98  $            41,416.56 2

Rocky Mountain NP
Green Mountain Wastewater System CRD CO

Waste Water

Systems
$415,885.98  $              8,228.04 2

Rocky Mountain NP
Grand Lake Entrance Area Wastewater System CRD CO

Waste Water

Systems
$891,353.80  $                       -   2

Rocky Mountain NP B-1048-N CRD Vault Toilet (SST) Green Mountain Traihead CO Buildings $36,197.79  $                       -   2

Rocky Mountain NP Rte  0936 P CRD Green Mountain Trailhead Parking Area CO Paved Roads $220,168.34  $            48,267.77 2

Rocky Mountain NP WV-06 CRD Green Mountain Trail CO Trails $604,449.35  $          117,165.03 2

Rocky Mountain NP Rte 0935 P CRD Onahu Creek Trailhead Parking Lot CO Paved Roads $139,392.77  $            45,251.73 2

Rocky Mountain NP B-1050-N CRD Vault Toilet - Coyote Valley CO Buildings $32,750.38  $                       -   2

Rocky Mountain NP
Rte 0934 U CRD Coyote Valley Trailhead Parking Area CO Unpaved Roads $9,973.57  $                       -   2

Rocky Mountain NP Rte 0933 P CRD Bowen-Baker Parking Area CO Paved Roads $210,535.35  $            47,480.36 2

Rocky Mountain NP B-0783-H CRD Fleshut Cabin CO Buildings $46,892.34  $              4,069.83 2

Rocky Mountain NP B-1069-N CRD Holzwarth Picnic Area Vault Toilet CO Buildings $54,296.69  $                925.13 2

Rocky Mountain NP
Rte 0971 U CRD Holzwarth Historic  Parking Area CO Unpaved Roads $178,295.72  $            48,034.89 2

Rocky Mountain NP Holzwarth Picnic Area CRD CO All Others $232,915.74  $              9,185.29 2

Rocky Mountain NP Rte 0407 U CRD Holzwarth Historic Site Road CO Paved Roads $306,389.59  $                       -   2

Rocky Mountain NP Q-0750-H S CRD Historic Cabin "Tivoli" 00000750 CO Housing $139,077.63  $            24,478.26 2

Rocky Mountain NP Q-0752-H S CRD 2-bdrm Cabin "Columbine" 00000752 CO Housing $154,402.68  $            15,587.33 2

Rocky Mountain NP B-0775-H CRD Historic Tent House CO Buildings $19,715.08  $                       -   2

Rocky Mountain NP B-0241-H CRD Historic Barn Trails  (formerly Timber Creek Ro CO Buildings $294,093.91  $                       -   2

Rocky Mountain NP B-0245-H CRD Comfort Station, Log First A Loop (river side) CO Buildings $201,073.83  $              3,878.61 2

Rocky Mountain NP B-0246-H CRD Comfort Station, Log Second A Loop (TRR side) CO Buildings $201,073.83  $              5,832.60 2

Rocky Mountain NP B-0247-H CRD Comfort Station, Log C Loop CO Buildings $201,073.83  $                       -   2

Rocky Mountain NP Q-0351-N CRD Ranger Station, Office (& attached duplex) CO Housing $507,343.93  $                       -   2

Rocky Mountain NP B-0352-N CRD Comfort Station, Brick B Loop CO Buildings $175,743.67  $            79,600.00 2

Rocky Mountain NP Rte 0205 P CRD Timber Creek Campground Entrance Road CO Paved Roads $560,635.86  $                       -   2

Rocky Mountain NP
Rte 0975 U CRD Beaver Ponds Picnic Area Parking CO Unpaved Roads $40,355.00  $                       -   2

Rocky Mountain NP Rte 0932 P CRD Timber Lake Trailhead Parking Area CO Paved Roads $589,945.87  $          110,466.99 2

Rocky Mountain NP NS-03 CRD Colorado River Trail CO Trails $717,759.75  $            55,575.43 2

Rocky Mountain NP B-1065-N CRD Vault Toilet (SST) Lake Irene CO Buildings $53,147.55  $                       -   2

Rocky Mountain NP Lake Irene Picnic Area CRD CO All Others $79,967.74  $              9,185.29 2

Rocky Mountain NP B-1043-N CRD Vault Toilet (SST) Milner Pass CO Buildings $37,921.50  $              2,021.37 2

Rocky Mountain NP B-0909-N CRD Ranger Station & Patrol Cabin Poudre Pass CO Buildings $198,808.89  $              1,568.25 2

Rocky Mountain NP BC-12 H Gem Lake Trail, upper portion ESD note CO Trails $445,420.32  $            74,565.60 2

Rocky Mountain NP BC-13 Gem Lake Trail, lower portion ESD CO Trails $425,381.20  $            57,673.14 2

Rocky Mountain NP KA-02 CRD CDNST Bowen Gulch Connector Trail CO Trails $244,551.61  $            15,610.40 2

Rocky Mountain NP WV-08 CRD Tonahutu Creek - Flattop junction CDT Trail CO Trails $3,652,442.83  $          479,338.16 2

Rocky Mountain NP WV-10 CRD North Inlet - Flattop junction CDT Trail CO Trails $9,629,944.80  $          138,910.70 2

Rocky Mountain NP Rte 0100 P ESD Endovalley Road CO Paved Roads $8,116,750.86  $       1,069,254.92 2

Rocky Mountain NP TR-11 ESD Chasm Falls Trail CO Trails $696,020.54  $                977.70 2

Rocky Mountain NP 325351 Water System Homestead Ranch NSR CRD CO Water Systems $174,465.43  $            21,535.88 2

Rocky Mountain NP B-1158 ESD Greenline Pumphouse CO Buildings $29,629.40  $                       -   2

Rocky Mountain NP B-0824-N ESD Stage & Screen GBCG CO Buildings $64,391.44  $                       -   2

Rocky Mountain NP B-0860-N ESD GBCG Entrance Kiosk CO Buildings $15,661.34  $            10,058.00 2

Rocky Mountain NP B-1187-N ESD Vault Toilet MPCG CO Buildings $29,762.63  $                       -   2

Rocky Mountain NP Q-0681-H ESD Deerhaven Lodge 00000681 CO Housing $432,632.62  $            58,951.26 2

Rocky Mountain NP Q-0682-H ESD 2-bdr  house, Deerhaven 00000682 CO Housing $248,248.00  $            10,729.78 2

Rocky Mountain NP Q-0894-N ESD 3-Bdrm House (Good) 00000894 CO Housing $401,799.29  $            13,034.86 2

Rocky Mountain NP B-0996-N ESD Sandbeach Trailhead Vault Toilet CO Buildings $28,965.42  $                       -   2

Rocky Mountain NP B-1035-N ESD Wild Basin Vault Toilet CO Buildings $28,965.42  $              1,958.96 2

Rocky Mountain NP B-0338-N ESD Comfort Station Longs Peak Trailhead CO Buildings $153,702.83  $            10,206.07 2

Rocky Mountain NP B-0343-N ESD Comfort Station - Longs Peak Campground CO Buildings $153,702.83  $            10,206.07 2

Rocky Mountain NP B-0554-N ESD Ranger Station Longs Peak Campground CO Buildings $86,846.16  $                       -   2

Rocky Mountain NP B-1037-N ESD Solar Toilet - Chasm Meadows CO Buildings $50,498.66  $            36,305.89 2

Rocky Mountain NP B-1057-N ESD Vault Toilet Longs Peak Parking Lot CO Buildings $28,965.42  $                       -   2

Rocky Mountain NP B-1058-N ESD Vault Toilet Longs Peak Campground CO Buildings $28,965.42  $              1,664.29 2

Rocky Mountain NP B-1070-N ESD Solar Toilet - Boulderfield West CO Buildings $50,498.66  $            36,305.89 2

Rocky Mountain NP B-1071-N Solar Toilet - Boulderfield ESD CO Buildings $50,498.66  $            36,305.89 2

Rocky Mountain NP B-1072-N ESD Solar Toilet - Chasm Jct CO Buildings $50,498.66  $            36,305.89 2

Rocky Mountain NP Sprague Lake Dam CO All Others $107,572.60  $          800,000.00 2

Rocky Mountain NP B-0044-H ESD Bighorn Ranger Station CO Buildings $728,050.65  $            33,232.53 2

Rocky Mountain NP B-0169-H ESD Bighorn Ranger Station CO Buildings $308,772.72  $            12,771.84 2

Rocky Mountain NP B-0353-N ESD Entrance Station Fall River CO Buildings $109,649.88  $          145,966.50 2

Rocky Mountain NP B-0669-N ESD Kiosk - Entrance Station Fall River CO Buildings $124,414.83  $            49,564.14 2

Rocky Mountain NP B-0670-N ESD Kiosk - Entrance Station Fall River CO Buildings $121,220.78  $            33,267.82 2

Rocky Mountain NP B-0671-N ESD Kiosk - Entrance Station Fall River CO Buildings $124,414.83  $            48,000.09 2

Rocky Mountain NP Q-0743-H  ESD Seasonal Quarters (Stirling) 00000743 CO Housing $317,137.03  $            64,744.36 2

Rocky Mountain NP Q-0748-N ESD 1 Bdrm House by AGCG 00000748 CO Housing $206,927.39  $            42,000.17 2

Rocky Mountain NP Q-0749-N ESD Efficiency Cabin (Smith) 00000749 CO Housing $81,866.15  $            17,872.15 2

Rocky Mountain NP B-1062-N ESD Vault Toilet - West Alluvial Fan CO Buildings $28,965.42  $              1,958.96 2

Rocky Mountain NP Q-1196-N ESD 4-Bedroom Modular Home CO Housing $465,943.80  $                       -   2

Rocky Mountain NP B-0153-H ESD Comfort Station Aspenglen Campground CO Buildings $110,172.96  $            28,918.77 2

Rocky Mountain NP B-0366-N ESD Comfort Station Aspenglen Campground CO Buildings $140,605.35  $            35,260.53 2

Rocky Mountain NP B-0367-N ESD Comfort Station Aspenglen Campground CO Buildings $140,605.35  $            79,600.00 2

Rocky Mountain NP B-0401-N ESD Comfort Station Aspenglen Campground CO Buildings $140,605.35  $            47,656.87 2

Rocky Mountain NP B-0992-N ESD Kiosk Aspenglen Campground CO Buildings $52,201.84  $                       -   2

Rocky Mountain NP Q-0002-H  ESD 2-bedroom house 00000002 CO Housing $391,346.14  $            22,237.99 2

Rocky Mountain NP B-1001-H ESD Cabin #1 "Eagles Nest" CO Buildings $731,791.36  $            28,394.63 2

Rocky Mountain NP B-1002-H ESD Cabin #2 "Prospector" CO Buildings $129,684.54  $              3,147.61 2

Rocky Mountain NP B-1003-H ESD Cabin #3 "Rustlers Roost" CO Buildings $126,408.28  $              3,976.25 2

Rocky Mountain NP B-1004-H ESD Cabin #4 "Cheyenne" CO Buildings $120,662.45  $              3,631.85 2

Rocky Mountain NP B-1005-H ESD Cabin #5 "Twin Owls" 00001005 CO Buildings $198,231.17  $            11,231.85 2

Rocky Mountain NP B-1006-H ESD Cabin #6 "Arapahoe" CO Buildings $120,662.45  $            10,765.74 2

Rocky Mountain NP B-1007-H ESD Cabin 7 "Columbine" CO Buildings $120,662.45  $            17,170.47 2

Rocky Mountain NP B-1008-H ESD Cabin "Beaver" 00001008 CO Buildings $112,304.58  $              9,121.55 2

Rocky Mountain NP B-1010-H ESD Pumphouse (Cabin) CO Buildings $34,193.34  $              8,758.88 2

Rocky Mountain NP B-1055-N ESD Vault Toilet Endovalley North Picnic Area CO Buildings $28,965.42  $              1,769.40 2

Rocky Mountain NP B-1056-N ESD Vault Toilet Endovalley South Picnic Area CO Buildings $28,965.42  $                       -   2

Rocky Mountain NP B-1063-N ESD Vault Toilet Rock Cut South CO Buildings $97,525.76  $                853.49 2

Rocky Mountain NP B-1064-N ESD Vault Toilet Rock Cut North CO Buildings $97,525.76  $              1,649.51 2

Rocky Mountain NP B-1060-N ESD Vault Toilet Upper Beaver Meadows Parking CO Buildings $34,545.91  $              3,680.69 2

Rocky Mountain NP B-1068-N ESD Vault Toilet Upper Beaver Meadows Picnic CO Buildings $17,538.69  $                       -   2

Rocky Mountain NP Q-0049-H ESD Duplex, Outer Shell & Services CO Housing $231,881.92  $          177,044.66 2

Rocky Mountain NP B-0070-H ESD Garage, double, Marmot Dr supports housing unit CO Housing $105,068.97  $            22,122.65 2

Rocky Mountain NP B-0071-H ESD Garage, Double, Marmot Dr supports housing unit CO Housing $105,068.97  $                       -   2

Rocky Mountain NP B-0072-H ESD Garage, Double, Marmot Dr  supports housing uni CO Housing $106,015.54  $                       -   2

Rocky Mountain NP B-0073-H ESD Equipment Storage Shed CO Buildings $390,726.26  $            61,728.40 2

Rocky Mountain NP B-0075-H ESD B&U Building CO Buildings $1,393,781.47  $            57,859.47 2

Rocky Mountain NP B-0077-H ESD Equipment Storage Shed CO Buildings $529,370.47  $            10,676.62 2

Rocky Mountain NP B-0079-H ESD Warehouse CO Buildings $2,516,549.87  $            59,673.77 2

Rocky Mountain NP B-0080-H ESD Research Biologist/Ranger Offices ROLL CO Buildings $869,581.19  $            85,336.51 2

Rocky Mountain NP B-0081-H ESD Automotive Shop CO Buildings $1,893,994.15  $            43,001.21 2

Rocky Mountain NP B-0097-H ESD Barn, Historic Utility District CO Buildings $957,232.70  $                       -   2

Rocky Mountain NP Q-0100-H ESD Duplex, Outer Envelope CO Housing $183,442.52  $            96,033.44 2

Rocky Mountain NP B-0119-N ESD Wash House supports housing CO Buildings $306,591.82  $              3,472.00 2

Rocky Mountain NP B-0136-N ESD Projects Shop & Offices CO Buildings $508,060.46  $              5,907.39 2

Rocky Mountain NP B-0138-H ESD Garage, 4-stall, Ptarmigan Lane supports housin CO Housing $147,924.53  $            36,618.35 2

Rocky Mountain NP B-0354-N ESD Garage, Double, supports housing units CO Housing $124,046.37  $            13,144.05 2

Rocky Mountain NP B-0450-N ESD Garage by Q-0458,Marmot Drive supports housing CO Housing $89,503.20  $            25,307.18 2

Rocky Mountain NP B-0612-N ESD Volunteers-In-Parks Office CO Buildings $184,644.13  $              5,056.64 2

Rocky Mountain NP Q-0684-N ESD  2-Bedroom House 00000684 CO Housing $189,707.05  $                       -   2

Rocky Mountain NP Q-0685-H ESD  (685A) 1-Bdrm House  00000685 CO Housing $224,817.82  $            93,256.55 2

Rocky Mountain NP B-0686-N ESD Guest Cabin Eagle Cliff CO Buildings $156,377.55  $              5,530.27 2

Rocky Mountain NP Q-0699-N ESD 2-Bedroom House 00000699 CO Housing $253,350.27  $          112,316.28 2

Rocky Mountain NP B-0808-H ESD Hale Garage by #714, Bierstadt Lane, supports h CO Housing $81,310.69  $            15,150.91 2

Rocky Mountain NP B-0828-N ESD Maintenance Complex CO Buildings $4,228,930.54  $            49,830.52 2

Rocky Mountain NP B-0849-N ESD Garage (Stiverson), Junco Lane supports housing CO Housing $38,275.39  $              3,712.12 2

Rocky Mountain NP B-0850-N ESD Garage Herman #710, Ypsilon Lane supports housi CO Housing $101,857.57  $              9,564.69 2

Rocky Mountain NP B-0854-N ESD Ball Garage for #668, Loch Vale Lane CO Housing $154,505.92  $                       -   2

Rocky Mountain NP B-0863-N ESD EastTrails Shop (New) CO Buildings $1,076,255.91  $            43,769.62 2

Rocky Mountain NP B-1039-N ESD Greenhouse CO Buildings $1,448,071.05  $                       -   2

Rocky Mountain NP B-1051-N ESD Custodial Storage CO Buildings $6,447.63  $              3,248.26 2

Rocky Mountain NP Q-0557-H ESD 4-Bedroom House, Hoffmeister 00000557 CO Housing $302,385.86  $            41,946.44 2

Rocky Mountain NP Q-0698-H ESD 1-Bedroom House, Gillen 00000698 CO Housing $139,702.03  $            92,063.97 2

Rocky Mountain NP Q-0715-N ESD 3-Bedroom House, Luby 00000715 CO Housing $419,523.49  $              3,503.25 2

Rocky Mountain NP Q-0718-H ESD 4-Bedroom House, Johnston 00000718 CO Housing $421,609.88  $            25,162.86 2

Rocky Mountain NP Q-0803-N ESD 2-Bedroom House, Hertz 00000803 CO Housing $233,939.52  $            16,713.58 2

Rocky Mountain NP Q-0805-N ESD Effncy Cabin, Hertz, 00000805 CO Housing $59,892.92  $            15,868.55 2

Rocky Mountain NP B-1144-N ESD Vault Toilet Lumpy Ridge Parking Lot - note CO Buildings $28,965.42  $              1,971.41 2

Rocky Mountain NP B-0217 Moraine Park Discovery Center CO Buildings $2,655,145.56  $          111,823.18 2

Rocky Mountain NP B-0613-N ESD Comfort Station MPCG CO Buildings $349,009.44  $                       -   2

Rocky Mountain NP B-0614-N ESD Comfort Station MPCG CO Buildings $155,628.93  $          101,555.52 2

Rocky Mountain NP B-0615-N ESD Comfort Station, Moraine Park Campground CO Buildings $349,009.44  $            83,758.50 2

Rocky Mountain NP B-0616-N ESD Comfort Station, Moraine Park Campground CO Buildings $349,009.44  $          123,752.58 2

Rocky Mountain NP B-0617-N ESD Comfort Station, Moraine Park Campground CO Buildings $155,628.93  $                       -   2

Rocky Mountain NP B-0618-N ESD Comfort Station, Moraine Park Campground CO Buildings $349,009.44  $            94,346.35 2

Rocky Mountain NP B-0619 ESD Ranger Stn & Qtrs MPCG 0000619B CO Housing $433,621.81  $            11,773.93 2

Rocky Mountain NP Q-0658-H ESD 2-Bdrm House, MP (Black) 00000658 CO Housing $189,472.96  $            77,276.12 2

Rocky Mountain NP Q-0703-H ESD Duplex Building (Kaley) CO Housing $135,849.08  $                623.96 2
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Rocky Mountain NP Q-0705-H ESD 2-Bedroom House (Kaley) 00000705 CO Housing $136,078.55  $            26,462.68 2

Rocky Mountain NP Q-0706-H ESD 2-Bedroom House (Kaley)00000706 CO Housing $225,064.83  $            34,131.57 2

Rocky Mountain NP Q-0707-H ESD 1-Bedroom House (Kaley) 00000707 CO Housing $84,388.64  $              3,508.77 2

Rocky Mountain NP Q-0708-N ESD 2-Bedroom House (Kaley) 00000708 CO Housing $146,304.10  $            49,438.68 2

Rocky Mountain NP Q-0709-H ESD Efficiency Cabin (Kaley) 00000709 CO Housing $108,217.34  $            61,533.13 2

Rocky Mountain NP B-0719-H ESD W.A. White House CO Buildings $276,518.25  $            80,778.03 2

Rocky Mountain NP B-0036-H ESD Mill Creek Ranger Station CO Buildings $276,616.26  $            21,913.14 2

Rocky Mountain NP Q-0037-H ESD 3-Bedroom House 00000037 CO Housing $193,915.61  $          129,052.43 2

Rocky Mountain NP B-0012-H ESD Ranger Station Glacier Basin Campground CO Buildings $113,677.92  $            73,195.39 2

Rocky Mountain NP B-0371-N ESD Comfort Station GBCG CO Buildings $169,496.86  $            98,916.69 2

Rocky Mountain NP B-0372-N ESD Comfort Station GBCG CO Buildings $169,496.86  $            23,930.64 2

Rocky Mountain NP B-0373-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP B-0374-N ESD Comfort Station GBCG CO Buildings $231,132.08  $                       -   2

Rocky Mountain NP B-0375-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP B-0376-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP B-0377-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP B-0378-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP B-0379-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                  62.86 2

Rocky Mountain NP B-0408-N ESD Comfort Station GBCG CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP Q-0500-H ESD 1-Bedroom Cabin 00000500 CO Housing $133,233.15  $            35,844.77 2

Rocky Mountain NP B-0502-N ESD Comfort Station, GBCG Group Site CO Buildings $169,496.86  $                       -   2

Rocky Mountain NP Q-0504-N ESD 1-Bedroom Cabin 00000504 CO Housing $101,816.73  $            42,785.65 2

Rocky Mountain NP B-0994-N ESD Lift Station Control Building CO Buildings $14,698.05  $              1,627.83 2

Rocky Mountain NP B-0950-N ESD Pit Toilet at Handicamp CO Buildings $4,968.70  $              2,150.93 2

Rocky Mountain NP B-1054-N ESD Comfort Station, Sprague Lake CO Buildings $240,377.36  $              3,316.82 2

Rocky Mountain NP B-1059-N ESD Vault Toilet, Sprague Lake CO Buildings $28,965.42  $                       -   2

Rocky Mountain NP Q-0678-H ESD 2-Bdrm House Norlin 00000678 CO Housing $246,653.73  $            78,319.24 2

Rocky Mountain NP Q-0697-H ESD 1-Bdrm House (Tinsley) 00000697 CO Housing $172,416.89  $            30,990.26 2

Rocky Mountain NP Q-0716-H ESD 2-Bedroom House (Grosvenor) 00000716 CO Housing $217,028.66  $            72,303.78 2

Rocky Mountain NP Q-0759-H ESD 2-Bedroom Cabin (Hughes) 00000759 CO Housing $220,886.40  $            86,149.70 2

Rocky Mountain NP FR-04 ESD Bear Lake to Bierstadt Junction Trail CO Trails $234,832.73  $                977.70 2

Rocky Mountain NP FR-06 H ESD Flattop Mountain Trail CO Trails $2,164,883.37  $          235,354.04 2

Rocky Mountain NP FR-08 ESD Loch/Mills jct to Andrews/Sky Pond jct Trail CO Trails $972,127.39  $          129,145.91 2

Rocky Mountain NP FR-10 ESD Sky Pond Trail CO Trails $519,895.98  $            39,217.82 2

Rocky Mountain NP FR-11 ESD Black Lake Trail CO Trails $1,349,342.16  $          106,307.00 2

Rocky Mountain NP FR-18 ESD Glacier Creek Trail CO Trails $1,283,519.69  $            35,505.77 2

Rocky Mountain NP FR-24 ESD The Pool - Cub Lake trailhead Trail CO Trails $1,371,735.47  $          420,103.69 2

Rocky Mountain NP FR-27 ESD East and West Deer Mountain Trail CO Trails $1,693,688.35  $          216,846.35 2

Rocky Mountain NP FR-49 ESD Aspenglen Campground Trails CO Trails $138,738.47  $            62,138.75 2

Rocky Mountain NP LP-03 H ESD Boulder Field Trail CO Trails $726,687.83  $          216,378.42 2

Rocky Mountain NP LP-14 ESD Twin Sisters Trail CO Trails $531,979.39  $          311,098.74 2

Rocky Mountain NP LP-16 ESD Lily Ridge Trail CO Trails $631,837.72  $            14,272.77 2

Rocky Mountain NP LP-17 ESD New Storm Pass Trail CO Trails $1,941,866.96  $                977.70 2

Rocky Mountain NP B-0014-H ESD Fern Lake Patrol Cabin CO Buildings $201,595.13  $            39,599.63 2

Rocky Mountain NP B-0017-H ESD Patrol Cabin, North Fork CO Buildings $94,329.00  $            39,276.28 2

Rocky Mountain NP B-0023-H ESD Twin Sisters Radio Tower Bldg CO Buildings $30,795.91  $                       -   2

Rocky Mountain NP B-0859-N ESD Entrance Kiosk Moraine Park Campground CO Buildings $16,241.39  $              9,840.00 2

Rocky Mountain NP B-1030-N ESD Vault Toilet, Cub Lake Trailhead CO Buildings $30,294.11  $              1,971.41 2

Rocky Mountain NP B-1032-N ESD Vault MPCG Toilet West Campground CO Buildings $31,888.53  $              1,965.96 2

Rocky Mountain NP B-1033-N Vault Toilet, ESD Campground MPCG CO Buildings $31,888.53  $              1,965.96 2

Rocky Mountain NP B-1061-N ESD Vault Toilet, MPCG E Loop CO Buildings $28,965.42  $              1,664.29 2

Rocky Mountain NP B-0027-H ESD Shelter Cabin, Patrol Cabin, Willow Park CO Buildings $219,246.00  $            19,762.36 2

Rocky Mountain NP B-0200-H ESD Patrol Cabin, Lawn Lake CO Buildings $106,331.69  $            25,808.44 2

Rocky Mountain NP B-0239-H ESD Patrol Cabin, Thunder Lake CO Buildings $54,709.35  $              3,041.60 2

Rocky Mountain NP B-1026-N ESD Hazardous Materials Storage Building CO Buildings $38,685.77  $                       -   2

Rocky Mountain NP B-1031-N ESD Vault Toilet, Lawn Lake Trailhead CO Buildings $31,888.53  $              1,971.41 2

Rocky Mountain NP B-1092-N CRD Vault Toilet, Colorado River Trailhead CO Buildings $25,510.83  $                       -   2

Rocky Mountain NP B-1066-N ESD Vault Toilet, McGraw Ranch CO Buildings $29,496.89  $              6,684.90 2

Rocky Mountain NP B-1067-N ESD Vault Toilet, Rainbow Curve CO Buildings $97,525.76  $              9,612.04 2

Rocky Mountain NP B-1073-N ESD Solar Toilet, Gem Lake CO Buildings $50,498.66  $            37,200.53 2

Rocky Mountain NP Rte 0200 P ESD Moraine Park Campground Road CO Paved Roads $1,191,351.20  $          551,095.56 2

Rocky Mountain NP Rte 0202 P ESD Glacier Basin Campground Road CO Paved Roads $805,914.05  $          160,566.56 2

Rocky Mountain NP Rte 0204 P ESD Aspenglen Campground Road Complex CO Paved Roads $2,225,023.57  $            91,033.70 2

Rocky Mountain NP Rte 0211 P ESD Longs Peak Campground Road CO Paved Roads $613,195.47  $          137,819.49 2

Rocky Mountain NP Rte 0214 P ESD Hollowell Park Road CO Paved Roads $437,996.76  $          112,345.29 2

Rocky Mountain NP
Rte 0216 U ESD Fern Lake Trailhead Road CO Unpaved Roads $580,532.55  $          119,806.79 2

Rocky Mountain NP Rte 0218 P ESD Sprague Lake Picnic Area Road CO Paved Roads $788,394.18  $          227,782.15 2

Rocky Mountain NP Rte 0904 P ESD Sheep Lakes Parking Area CO Paved Roads $186,225.10  $            33,613.10 2

Rocky Mountain NP Rte 0907ZZ P ESD Endovalley Road Parking Areas CO Paved Roads $437,659.98  $          197,419.29 2

Rocky Mountain NP Rte 0911 P ESD Horseshoe Park Overlook CO Paved Roads $145,875.18  $            65,907.26 2

Rocky Mountain NP Rte 0912 P ESD The Wood Pecker Army Parking Area CO Paved Roads $37,065.89  $            16,853.66 2

Rocky Mountain NP Rte 0913 P ESD Beaver Ponds (abandoned) Parking Area CO Paved Roads $35,756.87  $              6,505.43 2

Rocky Mountain NP Rte 0925 P CRD Medicine Bow Curve Parking Area CO Paved Roads $166,658.72  $                       -   2

Rocky Mountain NP Rte 0927 P CRD Crater Trail Head Parking Area CO Paved Roads $31,542.75  $                       -   2

Rocky Mountain NP Rte 0931 P CRD Colorado River Trailhead Parking Area CO Paved Roads $654,037.50  $                       -   2

Rocky Mountain NP Rte 0937 P CRD Harbison Picnic Area Parking CO Paved Roads $268,333.26  $            58,237.41 2

Rocky Mountain NP Rte 0943 P ESD YMCA Picnic Area Parking CO Paved Roads $93,812.99  $                       -   2

Rocky Mountain NP Rte 0945A P ESD Sprague Lake Parking Areas CO Paved Roads $126,492.52  $            56,551.24 2

Rocky Mountain NP 335315 Water System Glacier Basin Campground ESD CO Water Systems $2,971,854.39  $          285,845.30 2

Rocky Mountain NP 335324 Water System Green Pipeline ESD CO Water Systems $433,896.65  $          198,315.72 2

Rocky Mountain NP 335845 Water System Wild Basin Entrance ESD CO Water Systems $145,266.56  $            43,683.48 2

Rocky Mountain NP B-1132-N CRD Vault Toilet SST TCCG CO Buildings $31,622.79  $                       -   2

Rocky Mountain NP B-1091-N CRD Vault Toilet, SST, Bowen-Baker CO Buildings $34,186.80  $                       -   2

Rocky Mountain NP RR-01 ESD Lawn Lake Trail, lower portion CO Trails $4,112,870.36  $          798,043.54 2

Rocky Mountain NP Lily Lake Group Picnic Area ESD CO All Others $17,993.38  $            25,730.97 2

Rocky Mountain NP Copeland Lake Picnic Area ESD CO All Others $12,926.82  $            46,902.52 2

Rocky Mountain NP Glacier Creek Livery Bridge ESD CO Paved Roads $1,368,532.57  $            70,354.94 2

Rocky Mountain NP Wild Basin Bridge #1 ESD CO Paved Roads $507,732.95  $            68,257.13 2

Rocky Mountain NP Wild Basin Bridge #2 ESD CO Paved Roads $827,090.99  $            99,978.60 2

Rocky Mountain NP
Sewer System Aspenglen Campground, connection ESD CO

Waste Water

Systems
$511,404.13  $          198,695.19 2

Rocky Mountain NP
McGraw Ranch Sewer System ESD CO

Waste Water

Systems
$279,428.02  $                       -   2

Rocky Mountain NP B-1088 ESD Fire Operations Building (new) CO Buildings $618,978.29  $            28,303.42 2

Rocky Mountain NP B-1087 CRD Vault Toilet, Timber Lake Trailhead CO Buildings $24,706.43  $                       -   2

Rocky Mountain NP
Wastewater System, Deer Haven Q-0681 ESD CO

Waste Water

Systems
$26,086.56  $                       -   2

Rocky Mountain NP
Wastewater System, Deer Haven Q-0682 ESD CO

Waste Water

Systems
$12,477.91  $                       -   2

Rocky Mountain NP B-1090-N BMVC Comfort Station CO Buildings $820,518.87  $              5,195.44 2

Rocky Mountain NP
Wastewater System Glacier Basin Campground ESD CO

Waste Water

Systems
$1,248,945.94  $          278,948.03 2

Rocky Mountain NP Coyote Valley Trail Culvert CRD CO All Others $103,130.48  $            70,999.79 2

Rocky Mountain NP CR 663 Tonahutu Creek Culvert CRD CO Paved Roads $136,933.98  $            43,200.30 2

Rocky Mountain NP
Wastewater System, Glacier Creek Stables ESD CO

Waste Water

Systems
$195,681.07  $                       -   2

Rocky Mountain NP B-1053-N ESD Hollowell Vault Toilet CO Buildings $31,888.53  $              5,315.62 2

Rocky Mountain NP B-1089-N ESD Vault Toilet, Willow Park CO Buildings $21,259.02  $              2,669.47 2

Rocky Mountain NP B-1121-N ESD Vault Toilet, Bierstadt Trailhead CO Buildings $28,965.42  $              4,438.63 2

Rocky Mountain NP Natural Gas Vehicle Fueling System CO All Others $210,822.94  $                       -   2

Rocky Mountain NP B-1115-N ESD Vault Toilet AVC 6-stall CO Buildings $175,386.93  $                       -   2

Rocky Mountain NP B-1127 ESD Picnic Shelter, Hidden Val Picnic CO Buildings $87,312.68  $                       -   2

Rocky Mountain NP B-1116-N ESD Ranger Kiosk Park & Ride CO Buildings $125,147.63  $                       -   2

Rocky Mountain NP B-1117-N ESD Moraine Rt Bus Shelter Park&Ride CO Buildings $51,701.77  $                       -   2

Rocky Mountain NP B-1118-N ESD Bear Lake Rt Bus Shelter Park&Ride CO Buildings $133,474.98  $              1,598.81 2

Rocky Mountain NP B-1119-N Vault Toilet Park & Ride ESD CO Buildings $175,386.93  $              5,523.36 2

Rocky Mountain NP B-1122-N ESD Glacier Gorge Trlhd Vault Toilet CO Buildings $28,965.42  $                       -   2

Rocky Mountain NP B-1123-N ESD Bus Shelter Bear Lake CO Buildings $139,278.24  $                       -   2

Rocky Mountain NP B-1124-N ESD Ranger Kiosk Bear Lake CO Buildings $79,292.05  $              1,834.29 2

Rocky Mountain NP B-1125-N Vault Toilet Bear Lake ESD CO Buildings $175,386.93  $                       -   2

Rocky Mountain NP B-1126-N ESD Vault Toilet Bear Lake West CO Buildings $175,386.93  $                       -   2

Rocky Mountain NP Culvert (Bridge), Holzwarth Historic Site Road CRD CO Paved Roads $111,748.36  $            75,600.53 2

Rocky Mountain NP Rte 1038 P ESD Lumpy Ridge Parking Area CO Paved Roads $415,510.01  $            12,400.14 2

Rocky Mountain NP B-1129-N ESD Vault Toilet Lily Lake CO Buildings $65,105.75  $              4,099.97 2

Rocky Mountain NP Solid Waste Disposal CRD CO All Others $27,539.20  $                       -   2

Rocky Mountain NP 028 Fern Lake Group/Indiv Camp Area CO Campgrounds $148,724.07  $            21,080.69 2

Rocky Mountain NP 039 Glacier Gorge Camp Area CO Campgrounds $53,771.75  $            13,753.80 2

Rocky Mountain NP 044 Boulderfield Camp Area (FRP) CO Campgrounds $186,185.62  $                       -   2

Rocky Mountain NP 049 Sandbeach Lake Group/Indiv Camp Area CO Campgrounds $129,734.35  $            16,894.04 2

Rocky Mountain NP 055 Thunder Lake Group/Stock/Indiv Camp Area CO Campgrounds $154,026.42  $            43,823.31 2

Rocky Mountain NP Rte 0961 P ESD Beaver Meadows Entrance Fee Station Parking CO Paved Roads $34,631.58  $            15,648.75 2

Rocky Mountain NP
Rte 0962 U ESD Beaver Meadows Parking CO Unpaved Roads $30,541.40  $                       -   2

Rocky Mountain NP 
Wastewater  System GLE Septic CRD CO

Waste Water

Systems
$37,306.33  $                       -   2

Rocky Mountain NP Rte 0989 P ESD Hollowell Park Parking Areas CO Paved Roads $62,304.68  $            28,287.75 2

Rocky Mountain NP Fall River VC Parking Area P CO Paved Roads $293,318.94  $                       -   2

Rocky Mountain NP B-0868-N CRD Pumphouse Holzwarth CO Buildings $30,266.25  $                       -   2

Rocky Mountain NP B-0689-N CRD Pumphouse with chlorinator TCCG CO Buildings $22,699.69  $                       -   2

Rocky Mountain NP B-0869-N ESD Pumphouse, Bighorn CO Buildings $19,830.70  $                       -   2

Rocky Mountain NP B-0851-H ESD Pumphouse, Deer Haven CO Buildings $29,012.59  $                       -   2

Rocky Mountain NP B-0871-N Pumphouse, Glacier Basin Campground CO Buildings $43,627.54  $              4,513.04 2

Rocky Mountain NP B-0603-N ESD Pumphouse, BME CO Buildings $9,098.79  $              1,001.60 2
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Rocky Mountain NP B-0987-N ESD Pumphouse - new by Good house CO Buildings $18,664.19  $              1,226.96 2

Rocky Mountain NP B-1139-N ESD Emergency Operations Building CO Buildings $907,620.05  $              3,472.00 2

San Antonio Missions NHP SAJO - Grist Mill Water System TX Water Systems $310,836.40  $            27,487.76 2

San Antonio Missions NHP RADE - Boundary TX All Others $299,649.94  $                       -   2

San Antonio Missions NHP CONC - Boundary TX All Others $127,175.68  $                       -   2

San Antonio Missions NHP ESAC - Espada Aqueduct Boundary TX All Others $39,061.91  $                       -   2

San Antonio Missions NHP ESAC - Espada Park TX All Others $354,711.26  $                641.46 2

San Antonio Missions NHP ESAC - Espada Park Boundary TX All Others $321,451.67  $              5,646.15 2

San Antonio Missions NHP ESAC - Acequia en Medio Boundary TX All Others $290,562.91  $              7,904.61 2

San Antonio Missions NHP ESAC - Acequia Afuerra Boundary TX All Others $289,718.94  $            16,938.44 2

San Antonio Missions NHP ESLA - Espada Labores North Boundary TX All Others $241,433.12  $            11,292.31 2

San Antonio Missions NHP ESLA - Espada Labores South Boundary TX All Others $137,480.08  $              5,646.15 2

San Antonio Missions NHP SJAC - Acequia Park TX All Others $660,736.66  $                658.46 2

San Antonio Missions NHP SJAC - Acequia Park Boundary TX All Others $219,995.82  $              5,646.15 2

San Antonio Missions NHP SJAC - Acequia en Medio Boundary TX All Others $142,751.55  $            11,292.31 2

San Antonio Missions NHP SJAC - Acequia Afuerra Boundary TX All Others $224,705.53  $            11,292.31 2

San Antonio Missions NHP SJLA - San Juan Labores East Boundary TX All Others $75,411.24  $              3,877.24 2

San Antonio Missions NHP SJLA - San Juan Labores West Boundary TX All Others $69,303.00  $              2,512.00 2

San Antonio Missions NHP SAJO - Boundary TX All Others $217,001.26  $              5,646.15 2

San Antonio Missions NHP SAJU - Maintenance Barn TX Buildings $382,531.75  $                       -   2

San Antonio Missions NHP CONC - Visitor Contact Station TX Buildings $833,741.94  $            90,647.21 2

San Antonio Missions NHP CONC - Parking Lot TX Paved Roads $281,618.42  $            81,564.57 2

San Antonio Missions NHP SJAC - San Juan Acequia Trail TX Trails $373,490.38  $                       -   2

San Antonio Missions NHP SAJU - Tufa House TX Buildings $165,810.63  $              8,510.55 2

San Antonio Missions NHP SAJO - Park Visitor Center TX Buildings $5,438,111.58  $          635,813.43 2

San Antonio Missions NHP SAJO - Visitor Parking Lot TX Paved Roads $1,938,376.53  $            84,762.15 2

San Antonio Missions NHP ESAC - Espada Aqueduct TX All Others $2,628,833.76  $            17,776.00 2

San Antonio Missions NHP ESPA - Parking Lot TX Paved Roads $519,208.00  $            26,291.61 2

San Antonio Missions NHP ESAC -  Aqueduct Parking Lot TX Paved Roads $761,505.06  $            31,227.65 2

San Antonio Missions NHP HQ - Computer Network TX All Others $190,495.96  $                       -   2

San Antonio Missions NHP SAJO - VC Computer Network TX All Others $88,571.06  $                       -   2

San Antonio Missions NHP ESAC - Aqueduct Grounds TX All Others $1,154,873.87  $              1,123.33 2

San Antonio Missions NHP
RADE - Entrance Road TX Unpaved Roads $141,195.85  $            27,491.79 2

San Antonio Missions NHP SJLA - San Juan Labores East TX All Others $83,461.47  $              9,457.31 2

Saguaro NP
TM Valley View Parking (unpaved) AZ Unpaved Roads $6,233.48  $                       -   2

Saguaro NP TM Sandario Road AZ Paved Roads $3,941,473.20  $          526,258.97 2

Saguaro NP
TM King Canyon Trailhead Parking (unpaved) AZ Unpaved Roads $74,519.17  $                       -   2

Saguaro NP
TM Hugh Norris Trailhead Parking (unpaved) AZ Unpaved Roads $6,768.49  $                       -   2

Saguaro NP
TM Sendero Esperanza Trailhead Parking (unpaved) AZ Unpaved Roads $20,636.08  $                       -   2

Saguaro NP
RM Loma Alta Access Road - Route 405 AZ Unpaved Roads $403,549.98  $              6,456.13 2

Saguaro NP RM Manning Camp Campground AZ Campgrounds $45,591.34  $                       -   2

Saguaro NP RM Douglas Springs Campground AZ Campgrounds $11,397.83  $                       -   2

Saguaro NP RM Grass Shack Campground AZ Campgrounds $22,795.67  $                       -   2

Saguaro NP
RM Loma Alta Trailhead Parking - Route 930 AZ Unpaved Roads $41,332.15  $                       -   2

Saguaro NP TM  Interpretive Media AZ All Others $1,388,625.00  $                       -   2

Saguaro NP RM Interpretive Media AZ All Others $731,157.35  $            20,000.00 2

Saguaro NP TM Radio System AZ All Others $313,615.33  $                       -   2

Saguaro NP RM Radio System AZ All Others $140,995.43  $                       -   2

Saguaro NP RM Heli-base Access Road - Route 406 AZ Paved Roads $110,361.25  $            17,148.39 2

Saguaro NP RM Heli-base Parking - Route 931 AZ Paved Roads $136,174.12  $            56,540.96 2

Saguaro NP RM Heli-base Flightline Access Road - Route 407 AZ Paved Roads $141,893.04  $            29,726.88 2

Saguaro NP
RM Magnetic Observatory Access Road - Route 408 AZ Unpaved Roads $21,923.09  $                       -   2

Saguaro NP RM Cactus Forest South Trailhead Parking AZ Paved Roads $36,313.10  $                       -   2

Saguaro NP TM King Canyon Trailhead AZ All Others $13,356.57  $                       -   2

Saguaro NP RM Quilter Trail AZ Trails $900,639.65  $          155,744.25 2

Saguaro NP RM Javelina Rocks Trail AZ Trails $116,823.03  $            29,645.60 2

Saguaro NP SAGU Telephone System AZ All Others $57,144.70  $                       -   2

Saguaro NP TM Cam-Boh Interpretive Media AZ All Others $6,381.90  $                       -   2

Saguaro NP TM Hugh Norris Trail Interpretive Media AZ All Others $2,258.24  $                       -   2

Saguaro NP TM King Canyon Trail Interpretive Media AZ All Others $4,255.19  $                       -   2

Saguaro NP RM Douglas Spring Comfort Station AZ Buildings $17,748.57  $                       -   2

Saguaro NP RM Grass Shack Comfort Station AZ Buildings $17,748.57  $                       -   2

Saguaro NP SODN - Kingston Ranch Facility  CPO Mike Bozek AZ Buildings $1,555,293.31  $                       -   2

Saguaro NP RM Freeman Homestead Trail Interp Media AZ All Others $8,670.35  $                       -   2

Saguaro NP RM Mica View Trail Interpretive Media AZ All Others $3,370.03  $                       -   2

Saguaro NP TM Desert Discovery Trail Interpretive Media AZ All Others $23,168.93  $                       -   2

Saguaro NP TM Sweetwater Trail Interpretive Media AZ All Others $1,397.96  $                       -   2

Saguaro NP RM Douglas Spring Trail Interpretive Media AZ All Others $6,740.05  $                       -   2

Saguaro NP RM Loma Verde Mine Interpretive Media AZ All Others $561.67  $                       -   2

Saguaro NP RM Manning Camp Trail Interpretive Media AZ All Others $2,580.84  $                       -   2

Saguaro NP RM Tanque Verde Trail Interpretive Media AZ All Others $3,390.64  $                       -   2

Saguaro NP RM Wildhorse Trail Interpretive Media AZ All Others $2,580.84  $                       -   2

Saguaro NP RM Wildhorse Trail Interpretive Media AZ All Others $5,161.69  $                       -   2

Saguaro NP RM Desert Ecology Interpretive Media AZ All Others $21,062.66  $                       -   2

Saguaro NP
TM El Camino del Cerro Trailhead Parking Lot AZ Unpaved Roads $113,115.30  $                       -   2

Saguaro NP RM Manning Camp Campground Comfort Station AZ Buildings $4,788.07  $                       -   2

Saguaro NP RM Miller Creek Trail Interpretive Media AZ All Others $2,580.84  $                       -   2

Saguaro NP RM Loma Alta Interpretive Media AZ All Others $5,161.69  $                       -   2

Saguaro NP TM El Camino del Cerro Interpretive Media AZ All Others $0.00  $                       -   2

Saguaro NP TM Belmont Trail Interpretive Media AZ All Others $6,142.83  $                       -   2

Saguaro NP TM Operations Bldg AZ Buildings $780,126.59  $            71,873.62 2

Saguaro NP TM Maintenance Bldg AZ Buildings $562,447.78  $          101,700.68 2

Saguaro NP TM Education Center AZ Buildings $306,050.28  $                       -   2

Saguaro NP TM Sus Picnic Site AZ All Others $49,981.61  $                       -   2

Saguaro NP TM Ez-Kim-In-Zin Picnic Site AZ All Others $37,486.21  $                       -   2

Saguaro NP TM Kinney Road - Route 12 AZ Paved Roads $4,340,508.48  $       1,925,130.23 2

Saguaro NP TM Picture Rocks Road - Route 102 AZ Paved Roads $4,877,153.16  $       3,417,555.75 2

Saguaro NP
TM Golden Gate Road - Route 101 AZ Unpaved Roads $6,265,113.40  $                       -   2

Saguaro NP
TM Hohokam Road - Route 300 AZ Unpaved Roads $1,872,471.90  $                       -   2

Saguaro NP
TM Sus Picnic  Road - Route 204 AZ Unpaved Roads $399,514.48  $                       -   2

Saguaro NP
TM Cam-Boh Picnic Area Access Road - Route 201 AZ Unpaved Roads $58,109.67  $                       -   2

Saguaro NP TM Hugh Norris Trail AZ Trails $528,803.19  $          236,009.25 2

Saguaro NP TM Air Quality Bldg AZ Buildings $10,088.75  $                       -   2

Saguaro NP
TM Ez-Kim-In-Zin Picnic Road - Route 202 AZ Unpaved Roads $112,993.99  $                       -   2

Saguaro NP
RM Mica View Access Road - Route 200 AZ Unpaved Roads $311,467.21  $                       -   2

Saguaro NP
RM Madrona Access Road - Route 404 AZ Unpaved Roads $81,648.48  $                       -   2

Saguaro NP
RM Residence Road (unpaved) AZ Unpaved Roads $56,497.00  $                       -   2

Saguaro NP RM Javelina Picnic Area Access Road - Route 100 AZ Paved Roads $2,604,305.09  $          794,016.11 2

Saguaro NP RM Headquarters Bldg AZ Buildings $724,880.27  $              9,298.49 2

Saguaro NP RM Headquarters Annex AZ Buildings $424,971.68  $          197,832.80 2

Saguaro NP RM Maintenance Building AZ Buildings $544,582.29  $            37,717.21 2

Saguaro NP RM Fire Management Bldg. AZ Buildings $852,381.16  $              8,501.90 2

Saguaro NP RM Air Operations Bldg. AZ Buildings $255,893.66  $                       -   2

Saguaro NP RM Resource Mgmt Bldg AZ Buildings $426,185.89  $            34,513.93 2

Saguaro NP RM LE and Resources Offices (previously Q 15) AZ Buildings $426,185.89  $            45,180.39 2

Saguaro NP RM Manning Cabin AZ Buildings $663,026.00  $          113,462.43 2

Saguaro NP RM Bridal Wreath Falls Trail AZ Trails $29,166.84  $            45,571.22 2

Saguaro NP RM Carrillo Trail AZ Trails $973,587.78  $                       -   2

Saguaro NP RM Cow Head Saddle Trail AZ Trails $476,588.68  $            53,282.67 2

Saguaro NP RM Douglas Springs Trail AZ Trails $1,156,822.00  $       1,246,565.80 2

Saguaro NP RM Fire Loop Trail AZ Trails $1,168,305.34  $            32,713.50 2

Saguaro NP RM Freeman Homestead Trail AZ Trails $192,938.27  $                       -   2

Saguaro NP RM Garwood Trail AZ Trails $389,435.11  $                       -   2

Saguaro NP RM Hope Camp Trail AZ Trails $661,041.14  $          138,148.97 2

Saguaro NP RM Italian Springs Trail AZ Trails $236,086.12  $            10,937.50 2

Saguaro NP RM Loma Verde Trail AZ Trails $556,335.88  $            10,908.80 2

Saguaro NP RM Manning Camp Trail AZ Trails $1,909,253.88  $       1,370,718.43 2

Saguaro NP RM Mica Mountain Trail AZ Trails $137,845.16  $              6,250.00 2

Saguaro NP RM Mica View Trail AZ Trails $162,170.78  $            65,965.60 2

Saguaro NP RM Miller Creek Trail AZ Trails $815,959.28  $          278,888.85 2

Saguaro NP RM Pink Hill Trail AZ Trails $149,712.21  $          551,005.88 2

Saguaro NP RM Squeeze Pen Trail AZ Trails $468,805.49  $                       -   2

Saguaro NP RM Stock By-Pass Trail AZ Trails $77,801.11  $            46,904.12 2

Saguaro NP RM Wild Horse Trail AZ Trails $216,677.69  $          681,208.82 2

Saguaro NP TM Gould Mine Trail AZ Trails $118,925.24  $            11,423.89 2

Saguaro NP TM King Canyon Trail AZ Trails $248,641.39  $          178,067.22 2

Saguaro NP TM Sendero Esperanza Trail AZ Trails $495,748.56  $            76,363.86 2
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Saguaro NP TM Sweetwater Trail AZ Trails $261,905.81  $          514,269.99 2

Saguaro NP TM Thunderbird Trail AZ Trails $61,972.61  $            33,257.14 2

Saguaro NP RM Manning Camp Water System-still exists AZ Water Systems $170,926.98  $                       -   2

Saguaro NP
RM Madrona Road (unpaved) Route 408 AZ Unpaved Roads $40,824.24  $                       -   2

Saguaro NP RM Mica View Picnic Area AZ All Others $49,981.61  $                       -   2

Saguaro NP RM Freeman Homestead Trailhead Parking - Route 904 AZ Paved Roads $59,892.40  $            22,764.38 2

Saguaro NP RM Javelina Picnic Area Parking - Route 906 AZ Paved Roads $185,281.54  $            74,050.67 2

Saguaro NP TM Desert Discovery Nature Trail Parking - Route 912 AZ Paved Roads $67,744.64  $            15,686.62 2

Saguaro NP TM Wildlife Waterhole Parking - Route 913 AZ Paved Roads $36,264.68  $            20,391.75 2

Saguaro NP
TM Ez-Kim-In-Zin Picnic Area Parking - Route 914 (unpaved) AZ Unpaved Roads $12,534.51  $                       -   2

Saguaro NP
TM Sus Picnic Area Parking - Route 916 (unpaved) AZ Unpaved Roads $33,170.59  $                       -   2

Saguaro NP
RM Mica View Public Parking - Route 919 (unpaved) AZ Unpaved Roads $60,226.78  $                       -   2

Saguaro NP
TM Cam-boh Picnic Area Parking - Route 920 (unpaved) AZ Unpaved Roads $5,732.24  $                       -   2

Saguaro NP RM Mica View Comfort Station AZ Buildings $26,857.83  $                       -   2

Saguaro NP TM Sus Comfort Station AZ Buildings $22,982.73  $                       -   2

Saguaro NP TM Signal Hill Comfort Station AZ Buildings $22,982.73  $                       -   2

Saguaro NP TM Ez-Kim-In-Zin Comfort Station AZ Buildings $22,982.73  $                       -   2

Saguaro NP RM Manning Camp Comfort Station AZ Buildings $111,090.00  $                       -   2

Saguaro NP RM Manning Camp Corral Area AZ All Others $20,617.42  $                       -   2

Saguaro NP RM Air Quality Bldg AZ Buildings $26,903.33  $                       -   2

Sand Creek Massacre NHS SAND Tornado Shelter CO Buildings $19,636.71  $                       -   2

Sand Creek Massacre NHS Water System #2 Fire Suppresion CO Water Systems $82,500.41  $                       -   2

Sand Creek Massacre NHS Cemetary CO All Others $65,984.95  $              1,500.00 2

Salinas Pueblo Missions NM GQ San Isidro Convento NM All Others $433,527.85  $                       -   2

Salinas Pueblo Missions NM GQ Pueblo Mound 10 NM All Others $760,209.10  $                       -   2

Salinas Pueblo Missions NM GQ Campo Santo NM All Others $684,976.92  $                       -   2

Salinas Pueblo Missions NM ABO Storage Rooms NM All Others $101,469.24  $                       -   2

Salinas Pueblo Missions NM QU Second Courtyard NM All Others $415,228.24  $                       -   2

Salinas Pueblo Missions NM QU Rooms East of Second Courtyard NM All Others $204,290.59  $                       -   2

Salinas Pueblo Missions NM QU Kiva in Second Courtyard NM All Others $36,690.00  $                       -   2

Salinas Pueblo Missions NM QU Lucero Structures NM All Others $1,554,304.45  $                       -   2

Salinas Pueblo Missions NM GQ Photovoltaic System NM All Others $220,841.94  $                       -   2

Salinas Pueblo Missions NM GQ Well House NM Buildings $53,072.94  $                       -   2

Salinas Pueblo Missions NM ABO Visitor Center NM Buildings $450,246.82  $          120,156.66 2

Salinas Pueblo Missions NM ABO Interpretive Trail NM Trails $601,003.15  $              7,465.00 2

Salinas Pueblo Missions NM GQ Visitor Center NM Buildings $1,055,757.29  $            90,172.02 2

Salinas Pueblo Missions NM GQ Interpretive Trail NM Trails $296,093.65  $            30,826.60 2

Salinas Pueblo Missions NM GQ Residence #12 w/garage NM Housing $227,065.97  $            65,630.24 2

Salinas Pueblo Missions NM GQ Residence #13 w/garage NM Housing $227,065.97  $            69,363.61 2

Salinas Pueblo Missions NM QU Visitor  Center NM Buildings $441,346.60  $          199,762.24 2

Salinas Pueblo Missions NM QU Interpretive Trail NM Trails $317,395.24  $              7,465.00 2

Salinas Pueblo Missions NM QU Museum NM Buildings $133,220.71  $            48,029.02 2

Salinas Pueblo Missions NM SAPU IT System NM All Others $243,695.56  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Roadside Connector Trail AZ Trails $218,389.99  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Orientation Parking Waysides AZ All Others $7,819.95  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Visitor Center Parking Waysides AZ All Others $6,771.55  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Wupatki-Sunset Crater Scenic Loop Road, RT 0010 AZ Paved Roads $22,477,520.46  $     14,105,051.03 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Sunset Crater Residence Road, RT 0403 AZ Paved Roads $286,623.93  $            56,889.57 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Lava Flow Trail Parking, RT 0911P AZ Paved Roads $506,584.32  $          112,590.04 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Sunset Crater Visitor Center Parking, RT 0914P AZ Paved Roads $140,329.07  $          207,439.18 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, SUCR Haz Mat Building AZ Buildings $54,400.44  $                       -   2

Timpanogos Cave NM Visitor Center Building (Temporary Modular Trailer) UT Buildings $956,186.29  $          440,383.34 2

Timpanogos Cave NM Maintenance Building UT Buildings $1,150,732.00  $            42,563.20 2

Timpanogos Cave NM Rock House UT Buildings $583,843.02  $                       -   2

Timpanogos Cave NM Swinging Bridge Comfort Station UT Buildings $275,287.35  $            41,167.10 2

Timpanogos Cave NM Cave Trail UT Trails $4,405,009.64  $          934,688.69 2

Timpanogos Cave NM Historic Rock Bridge (Quarters 8 and HQ) UT Paved Roads $553,969.75  $                       -   2

Timpanogos Cave NM Radio Tower/System UT All Others $571,198.12  $                       -   2

Timpanogos Cave NM Historic Rock Bridge (Historic District) UT Paved Roads $553,969.75  $                       -   2

Timpanogos Cave NM Cave Trail - Inside Cave System UT Trails $378,321.71  $                       -   2

Tonto NM
Well House Parking RT 904 AZ Unpaved Roads $2,325.42  $              5,873.16 2

Tonto NM Cactus Patch Trail AZ Trails $37,574.68  $              6,202.56 2

Tonto NM Admin Bldg Parking Lot AZ Paved Roads $52,037.36  $                       -   2

Tonto NM Boundary Fence AZ All Others $43,547.28  $                       -   2

Tonto NM Maintenance Shop AZ Buildings $422,874.14  $              8,027.43 2

Tonto NM Tool Shed AZ Buildings $67,972.95  $                       -   2

Tonto NM Fire Cache AZ Buildings $37,282.13  $                       -   2

Tonto NM Welding Shed AZ Buildings $13,388.61  $                       -   2

Tonto NM Powered Equip. Shed AZ Buildings $16,478.29  $                       -   2

Tonto NM Residential Road RT 400 and RT 903 AZ Paved Roads $309,011.50  $            63,931.69 2

Tonto NM Maintenance Area  RT 902 AZ Paved Roads $101,378.07  $            43,663.81 2

Tonto NM Four Bay Carport AZ Buildings $142,312.51  $                       -   2

Tonto NM Heavy Equipment Carport AZ Buildings $64,040.63  $                       -   2

Tumacacori NHP Lime Kiln AZ All Others $41,481.18  $                       -   2

Tumacacori NHP Compuerta and Historic Acequia AZ All Others $39,170.51  $                       -   2

Tumacacori NHP Anza Trail AZ Trails $161,636.13  $          111,841.84 2

Tumacacori NHP Orchard AZ All Others $85,912.22  $                       -   2

Tumacacori NHP Cisterns and Drain AZ All Others $35,430.92  $                       -   2

Tumacacori NHP Interpretative Media AZ All Others $1,469,317.51  $                       -   2

Tumacacori NHP Anza Trail  Backcountry Area AZ All Others $440,737.93  $                       -   2

Tumacacori NHP CA Compound Walls Ruins AZ All Others $137,383.31  $                       -   2

Tumacacori NHP SFH-11 Residence QMIS#00000002 AZ Housing $223,062.11  $                       -   2

Tumacacori NHP HS001 Boundey House AZ Buildings $441,970.55  $            39,324.28 2

Tumacacori NHP Main Park Access Road RT-0400 AZ Paved Roads $69,918.62  $            19,818.89 2

Montezuma Castle NM & Tuzigoot NM TUZI Marsh OverlookTrail AZ Trails $323,302.46  $            80,164.27 2

Montezuma Castle NM & Tuzigoot NM TUZI Ent Road, Rt 010 AZ Paved Roads $1,878,256.40  $       2,122,322.73 2

Montezuma Castle NM & Tuzigoot NM TUZI Resource Center AZ Buildings $564,605.24  $              7,963.36 2

Montezuma Castle NM & Tuzigoot NM TUZI Generator Bld. AZ Buildings $52,545.57  $              4,748.13 2

Montezuma Castle NM & Tuzigoot NM TUZI Visitors Center Parking, Rt 900 AZ Paved Roads $419,041.06  $          203,608.86 2

Montezuma Castle NM & Tuzigoot NM TUZI Boundary AZ All Others $52,439.37  $            11,850.84 2

Valles Caldera NPres Bunkhouse Cabin NM Buildings $360,618.83  $            66,213.24 2

Valles Caldera NPres Valles Grande Contact Station NM Buildings $187,928.83  $            12,570.40 2

Valles Caldera NPres Banco Bonito Contact Station NM Buildings $82,106.64  $                       -   2

Valles Caldera NPres Cowboy Cabin NM Buildings $194,197.28  $              9,600.07 2

Valles Caldera NPres Otero Cabin NM Buildings $207,615.44  $              2,926.26 2

Valles Caldera NPres Ranch Foreman's Cabin NM Buildings $456,217.24  $            21,271.70 2

Valles Caldera NPres Lower A-Frame NM Housing $239,983.19  $                       -   2

Valles Caldera NPres Upper A-Frame NM Housing $239,983.19  $                       -   2

Valles Caldera NPres Baca Lodge NM Housing $1,675,627.76  $          106,230.36 2

Valles Caldera NPres Union Building NM Buildings $904,355.50  $                       -   2

Valles Caldera NPres Redondo Creek Water System NM Water Systems $127,415.79  $                       -   2

Valles Caldera NPres
Redondo Creek Waste Water System NM

Waste Water

Systems
$5,096.63  $                       -   2

Valles Caldera NPres Pit toilets Valles Grande Staging Area NM Buildings $23,528.57  $                       -   2

Valles Caldera NPres Ranch District Maintained Landscape NM All Others $61,812.25  $                       -   2

Valles Caldera NPres Banco Bonito Maintained Landscape NM All Others $91,566.60  $            41,614.64 2

Valles Caldera NPres Banco Bonito Pit Toilet NM Buildings $23,528.57  $                       -   2

Washita Battlefield NHS Washita Battlefield Boundary OK All Others $72,267.34  $            12,600.00 2

Washita Battlefield NHS WABA Domestic Water Supply System OK Water Systems $798,594.90  $                       -   2

Washita Battlefield NHS Visitors Center Interpretive Media OK All Others $206,849.58  $                       -   2

Washita Battlefield NHS Washita Battlefield Overlook Area Interpretive Media OK All Others $1,317.31  $                       -   2

Washita Battlefield NHS RT 900, Visitor Center Parking Loop OK Paved Roads $1,605,618.78  $                       -   2

Washita Battlefield NHS Native Garden OK All Others $5,443.41  $                       -   2

Washita Battlefield NHS Washita Battlefield Overlook Vault Toilet OK Buildings $12,200.00  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10197 (North Rim 1 Site) AZ All Others $60,022.55  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10198 (North Rim 1 Site) AZ All Others $76,358.64  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10199  (North Rim 1 Site) AZ All Others $192,206.32  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10203 (South Rim 1 Site) AZ All Others $73,709.55  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10204 (South Rim 1 Site) AZ All Others $295,824.49  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10148 AZ All Others $49,618.22  $              4,850.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10151 AZ All Others $43,686.45  $            10,441.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10168 AZ All Others $544,022.84  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10146 (Third Fort Site) AZ All Others $60,353.69  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10147 (Third Fort Site) AZ All Others $193,896.66  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10163 (Third Fort Site) AZ All Others $376,608.96  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10164 (Third Fort Site) AZ All Others $37,725.99  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10166 (Third Fort Site) AZ All Others $359,550.52  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10175 (Ranger Canyon Site) AZ All Others $75,150.16  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10176 (Ranger Canyon Site) AZ All Others $71,800.40  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10177 (Ranger Canyon Site) AZ All Others $377,421.61  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10193 (North Rim 1 Site) AZ All Others $55,891.96  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10194 (North Rim 1 Site) AZ All Others $79,338.88  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10195 (North Rim 1 Site) AZ All Others $93,571.73  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10196 (North Rim 1 Site) AZ All Others $204,883.91  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10205 (South Rim 1 Site) AZ All Others $91,149.43  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10206 (South Rim 2 Site) AZ All Others $60,353.69  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10207 (South Rim 2 Site) AZ All Others $43,686.45  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10208 (South Rim 2 Site) AZ All Others $189,332.73  $                       -   2
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Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10210 (South Rim 2 Site) AZ All Others $189,332.73  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10211 (South Rim 2 Site) AZ All Others $126,179.93  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10212 (South Rim 3 Site) AZ All Others $119,075.33  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10213 (South Rim 3 Site) AZ All Others $94,129.67  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10214 (South Rim 3 Site) AZ All Others $182,064.25  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10215 (South Rim 3 Site) AZ All Others $62,450.89  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10216 (South Rim 3 Site) AZ All Others $257,622.69  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Visitor Center Exterior Exhibits AZ All Others $3,763.73  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10172 AZ All Others $86,734.10  $              4,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10173 AZ All Others $80,773.81  $              4,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10178 AZ All Others $54,393.22  $              4,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10179 AZ All Others $81,656.84  $              4,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10180 AZ All Others $31,213.62  $              4,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10182 AZ All Others $105,719.47  $              6,350.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10183 AZ All Others $107,816.67  $              5,850.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10186 AZ All Others $51,412.99  $              4,850.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Site 10187 AZ All Others $35,076.89  $              4,850.00 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA WNPA Shed AZ Buildings $43,565.05  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Entrance Road, RT 0020 AZ Paved Roads $4,640,398.16  $       1,696,065.56 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Walnut Canyon Residential & Maintenance Area Road, RT 0 AZ Paved Roads $394,147.32  $            84,452.61 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WACA Walnut Canyon Visitor Center Parking, RT 0918P AZ Paved Roads $408,013.98  $          156,346.04 2

Western Archeological Center Intermountain Cultural Resources Center AZ Buildings $11,027,873.64  $                       -   2

Waco Mammoth NM Main Entrance Road TX Paved Roads $1,175,179.34  $                       -   2

Waco Mammoth NM Welcome Center Parking Lot TX Paved Roads $920,344.86  $                       -   2

Waco Mammoth NM City Dig Shelter Trail TX Trails $80,087.18  $                       -   2

Waco Mammoth NM Picnic Area Landscape TX All Others $4,473.03  $                       -   2

Waco Mammoth NM Dig Shelter Landscape TX All Others $235,660.46  $                       -   2

Waco Mammoth NM WACO Site Irrigation System TX Water Systems $181,064.21  $                       -   2

Waco Mammoth NM Dig Shelter Amphitheater TX All Others $127,207.83  $                       -   2

Waco Mammoth NM NPS Dig Shelter Trail TX Trails $322,237.13  $                       -   2

White Sands NM Vault Toilet #6 NM Buildings $42,534.80  $                       -   2

White Sands NM Vault Toilet #12 Backcountry Camping Area NM Buildings $42,534.80  $                       -   2

White Sands NM Historic Grounds NM All Others $303,731.58  $            34,241.76 2

White Sands NM Museum Collections Storage Unit NM Buildings $43,986.95  $                       -   2

White Sands NM Amphitheater Interpretive Media NM All Others $1,406.56  $                       -   2

White Sands NM Visitor Center Interpretive Media NM All Others $2,802,264.40  $          340,130.00 2

White Sands NM Boundary Fence NM All Others $5,815,647.32  $          118,881.87 2

White Sands NM Residence #1 - Historic NM Housing $242,011.97  $              1,540.33 2

White Sands NM Residence #2 - Historic NM Housing $232,487.18  $              1,540.33 2

White Sands NM Residence #3 - Historic NM Housing $273,446.61  $              1,540.33 2

White Sands NM Administration Building #20A NM Buildings $1,679,500.24  $          166,860.33 2

White Sands NM Maint. Office/Storage Building #32 - Historic NM Buildings $562,480.38  $                       -   2

White Sands NM Boardwalk NM Trails $368,708.42  $            16,800.00 2

White Sands NM Alkali Flats Trail NM Trails $203,281.07  $            29,537.28 2

White Sands NM Dune Life Trail NM Trails $64,734.28  $            29,537.28 2

White Sands NM Water System NM Water Systems $2,928,673.60  $            33,389.03 2

White Sands NM Maint. Garage Building # 31- Shop - Historic NM Buildings $801,676.84  $                       -   2

White Sands NM Larger Entrance Kiosk NM Buildings $1,192,250.87  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01395 (Hockey Team Site) AZ All Others $327,219.10  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA North Entrance Pullout Waysides AZ All Others $8,154.82  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Visitor Center Exterior Waysides AZ All Others $5,522.36  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Citadel Trail Waysides AZ All Others $12,360.96  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA South Entrance Pullout Waysides AZ All Others $6,838.59  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00016 AZ All Others $46,361.57  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00075 AZ All Others $346,396.53  $            16,624.32 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00155 AZ All Others $80,925.66  $            10,660.20 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00245 AZ All Others $301,740.98  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00249 AZ All Others $1,220,616.47  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00746 (Crying Hawk Site) AZ All Others $83,064.80  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00805 AZ All Others $48,275.54  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00807 AZ All Others $388,226.89  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 00895 AZ All Others $152,429.39  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01027 (Cloud House) AZ All Others $334,672.29  $            16,584.69 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01396 (Wukoki View Site) AZ All Others $323,982.55  $            21,924.48 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01400 AZ All Others $329,499.84  $            21,924.48 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01434 AZ All Others $38,417.23  $              5,941.72 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01634 AZ All Others $75,193.89  $            24,988.40 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01680 AZ All Others $431,224.83  $            76,469.20 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01685 AZ All Others $271,447.94  $            24,498.20 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01723 AZ All Others $1,012,931.35  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01736 AZ All Others $234,027.30  $            17,885.15 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01742 AZ All Others $34,990.32  $              9,372.50 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01744 AZ All Others $161,739.81  $            17,885.15 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01806 AZ All Others $318,690.80  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01807 AZ All Others $347,119.19  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02260 AZ All Others $73,607.53  $            49,958.51 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 02286 (Heiser Ruin) AZ All Others $241,395.65  $            99,072.60 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01494 (Campground Ruin) AZ All Others $264,725.37  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Site 01043 (Ledge House) AZ All Others $365,362.21  $                       -   2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wupatki-Sunset Crater Scenic Loop Road, RT 0010 AZ Paved Roads $33,647,621.74  $       7,955,114.37 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wukoki Road, RT 0202 AZ Paved Roads $3,896,040.41  $       1,257,814.40 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Lomaki Road, RT 0200 AZ Paved Roads $579,576.26  $          191,518.20 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Lomaki Parking, RT 0901P AZ Paved Roads $384,764.88  $            96,548.81 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wupatki Visitor Center Parking, RT 0904P AZ Paved Roads $396,222.39  $            99,889.05 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wupatki Residence Area Parking, RT 0905P AZ Paved Roads $169,640.27  $            94,726.08 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA Wukoki Parking, RT 0906P AZ Paved Roads $265,140.09  $            66,584.31 2

Flagstaff Area Parks - Sunset Crater Volcano NM, Walnut Canyon NM, WUPA WNPA Shed AZ Buildings $22,218.18  $              6,515.34 2

Yellowstone NP Mammoth Campground WY All Others $2,671,314.58  $            75,241.20 2

Yellowstone NP MA0036PH-Administration Building WY Buildings $22,607,933.79  $          156,897.82 2

Yellowstone NP MA0070QH-Apartment Buildings, 20 unit MT Housing $5,367,142.98  $          548,157.78 2

Yellowstone NP OF1206Q - Eight-plex WY Housing $1,909,020.38  $            11,100.00 2

Yellowstone NP WE1401P -  West Yellowstone Information Center MT Buildings $2,179,421.12  $            65,631.33 2

Yellowstone NP NS1808U WTP generator building WY Buildings $60,970.08  $              5,479.47 2

Yellowstone NP NS1809U - WWTP generator building WY Buildings $61,695.92  $              1,528.24 2

Yellowstone NP NS1811U - WWTP Headworks WY Buildings $32,904.49  $              2,413.36 2

Yellowstone NP MJ0121PH-Museum WY Buildings $596,522.29  $          385,329.48 2

Yellowstone NP MJ0123Q-SF WY Housing $284,141.56  $            50,476.77 2

Yellowstone NP MJ0418Q-8-plex WY Housing $1,061,830.63  $            89,895.26 2

Yellowstone NP MJ0428U-Lift Station, Lab & Control Building WY Buildings $65,325.09  $            31,133.97 2

Yellowstone NP MJ0480U-Lift Station, Picnic Area WY Buildings $21,775.03  $            32,022.70 2

Yellowstone NP MJ0481U-Lift Station,Campground Loop G WY Buildings $29,033.37  $            27,592.73 2

Yellowstone NP WE0129Q-SF MT Housing $205,282.93  $            34,046.35 2

Yellowstone NP WE0130Q-SF MT Housing $288,264.72  $            25,874.54 2

Yellowstone NP WE0133QH-Duplex MT Housing $604,575.93  $            13,800.29 2

Yellowstone NP WE0441QH-House MT Housing $201,428.21  $            62,812.88 2

Yellowstone NP WE0455Q-SF MT Housing $267,830.42  $            53,522.54 2

Yellowstone NP WE0458P-Fire Cache & Garage MT Buildings $878,089.32  $            16,555.97 2

Yellowstone NP BL0463U-Generator Shed WY Buildings $34,840.05  $            23,297.43 2

Yellowstone NP BL0465PH-Ranger Station/Office WY Buildings $81,550.86  $            39,229.50 2

Yellowstone NP GV0605U-Pump House, Raw Water Intake WY Buildings $42,098.39  $            11,521.07 2

Yellowstone NP GV0629Q-8-plex WY Housing $1,726,369.30  $          203,529.67 2

Yellowstone NP GV0633Q-8-plex WY Housing $1,042,582.95  $          180,484.27 2

Yellowstone NP GV0634Q-4-plex WY Housing $1,042,582.95  $            58,740.81 2

Yellowstone NP GV0640U-Generator, Marina WY Buildings $71,131.76  $                       -   2

Yellowstone NP GV0642Q-SF WY Housing $252,225.93  $            62,013.47 2

Yellowstone NP GV0644U-WWTP Lab/Control Building WY Buildings $207,588.46  $            36,402.99 2

Yellowstone NP GV0645U-WWTP Wet Well Building WY Buildings $74,858.03  $            17,413.54 2

Yellowstone NP GV0647Q-SF WY Housing $348,509.29  $            20,139.84 2

Yellowstone NP GV0648Q-SF WY Housing $464,651.22  $            44,044.05 2

Yellowstone NP GV0698Q-4-plex WY Housing $1,505,267.69  $            94,713.46 2

Yellowstone NP SE0211Q-Duplex WY Housing $996,684.62  $          133,250.82 2

Yellowstone NP SE0236Q-SF WY Housing $226,109.71  $            32,155.68 2

Yellowstone NP SE0637P-Contact Station/Office WY Buildings $1,179,835.13  $            38,174.41 2

Yellowstone NP SE0639P-Kiosk, West Unit WY Buildings $63,010.89  $            11,173.09 2

Yellowstone NP SE0651P-Kiosk, East Unit WY Buildings $63,010.89  $            11,173.09 2

Yellowstone NP WT0201PH-Ranger Station/Warming Hut WY Buildings $290,271.67  $            32,688.34 2

Yellowstone NP CA0323Q-Messhall & Apartment WY Housing $896,603.40  $          158,304.90 2

Yellowstone NP CA0801Q-SF WY Housing $214,673.92  $            63,270.90 2

Yellowstone NP CA0802Q-10-plex WY Housing $844,183.73  $          326,461.98 2

Yellowstone NP CA0804Q-8-plex WY Housing $1,151,653.16  $          131,634.74 2

Yellowstone NP CA0805Q-8-plex WY Housing $1,054,180.91  $          477,046.59 2

Yellowstone NP CA0807U-Lift Station, Gov't  Area WY Buildings $38,350.07  $              6,904.63 2

Yellowstone NP CA0810Q-8-plex WY Housing $1,042,336.18  $          317,452.54 2

Yellowstone NP CA0814U-Backwash Building, WTP WY Buildings $78,390.11  $              5,347.78 2

Yellowstone NP CA0820Q-4-plex WY Housing $1,189,152.96  $          145,710.14 2

Yellowstone NP CA0825Q-SF, Quarters WY Housing $172,094.35  $            10,678.16 2

Yellowstone NP CA0859P-Old BRC Barracks WY Housing $336,665.98  $          166,088.22 2

Yellowstone NP CA0868P-Comfort Station, Long Trail WY Buildings $645,441.12  $          409,248.44 2

Yellowstone NP CA0869P-Comfort Station, Upper Falls WY Buildings $645,441.12  $          477,208.71 2

Yellowstone NP CA0870P-Comfort Station Uncle Toms WY Buildings $645,441.12  $          378,589.15 2

Yellowstone NP CA0871Q-SF WY Housing $273,315.26  $            30,975.81 2

Yellowstone NP CA0872U-Lift Station, Long Trail WY Buildings $59,518.42  $            38,476.42 2

Yellowstone NP CA0873U-Lift Station, Upper Falls WY Buildings $126,537.12  $            31,013.24 2

Yellowstone NP CA0875U-Blower Building-WWTP WY Buildings $195,007.49  $            28,981.26 2
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Yellowstone NP CA0874U-Lift Station, Uncle Tom s WY Buildings $74,543.78  $            36,791.69 2

Yellowstone NP NS0111PH-Ranger Museum, Soldier Station WY Buildings $1,272,214.87  $          421,652.27 2

Yellowstone NP NS0112QH-SF WY Housing $211,595.63  $            63,250.91 2

Yellowstone NP NS0113QH-SF WY Housing $152,467.49  $              7,878.90 2

Yellowstone NP NS0402P-Comfort Station, Campground WY Buildings $229,759.16  $            74,115.07 2

Yellowstone NP NS0403P-Comfort Station, Campground WY Buildings $199,631.56  $            62,884.42 2

Yellowstone NP NS0404P-Comfort Station, Campground WY Buildings $199,631.56  $            30,119.06 2

Yellowstone NP NS0405P-Comfort Station, Campground WY Buildings $199,631.56  $            33,831.45 2

Yellowstone NP NS2273H-SF WY Housing $220,106.28  $            71,226.34 2

Yellowstone NP OF0124Q-SF WY Housing $292,521.58  $            90,536.43 2

Yellowstone NP OF0258Q-3-plex WY Housing $345,471.27  $            23,637.17 2

Yellowstone NP OF0415U-Backwash Pump House, WTP WY Buildings $203,813.43  $              5,179.45 2

Yellowstone NP OF0460Q-4-plex WY Housing $1,529,944.21  $          135,635.09 2

Yellowstone NP OF0490Q-SF WY Housing $487,277.07  $            65,199.93 2

Yellowstone NP OF0491Q-SF WY Housing $526,916.97  $            65,849.27 2

Yellowstone NP OF0531Q-4-plex WY Housing $972,995.16  $          181,548.81 2

Yellowstone NP OF0536P-Comfort Station (Upper) WY Buildings $732,884.49  $          321,068.15 2

Yellowstone NP NE0251QH-SF MT Housing $364,074.65  $            77,254.26 2

Yellowstone NP NE0259Q-4-plex MT Housing $2,267,566.86  $          122,606.19 2

Yellowstone NP NO0101QH-SF MT Housing $460,819.34  $            87,528.93 2

Yellowstone NP LA0191QH-Ranger Station WY Buildings $1,875,052.22  $          426,720.93 2

Yellowstone NP LA0288U-Lake Domestic Pump House WY Buildings $78,632.05  $            10,564.72 2

Yellowstone NP LA0704PH-Maintenance Shop WY Buildings $450,985.06  $          128,451.65 2

Yellowstone NP LA0707Q-10-plex WY Housing $839,988.72  $          277,919.62 2

Yellowstone NP LA0709Q-8-plex WY Housing $1,151,653.16  $          208,182.69 2

Yellowstone NP LA0710Q-8-plex WY Housing $1,330,353.56  $          187,633.98 2

Yellowstone NP LA0711Q-4-plex WY Housing $706,982.28  $          120,227.85 2

Yellowstone NP LA0712Q-4-plex WY Housing $647,265.11  $            10,483.80 2

Yellowstone NP 1209T  Mobile Visitor Center WY Buildings $1,186,690.33  $                       -   2

Yellowstone NP LA0731QH-SF, FWS WY Housing $165,516.36  $            28,632.70 2

Yellowstone NP LA0739Q-SF WY Housing $330,981.90  $            25,222.86 2

Yellowstone NP LA0769Q-4-plex WY Housing $1,513,164.17  $          157,508.99 2

Yellowstone NP EE0446P-Entrance Station WY Buildings $128,054.39  $            95,487.75 2

Yellowstone NP LV0106QH-SF WY Housing $382,554.34  $          140,863.93 2

Yellowstone NP LV0108QH-Bunkhouse WY Housing $262,188.52  $          169,413.24 2

Yellowstone NP 1210T  Mobile Bathrooms WY Buildings $430,909.15  $            37,770.83 2

Yellowstone NP TR0238QH-Bunkhouse WY Housing $322,336.68  $          117,258.44 2

Yellowstone NP MA13 Heating Plant WY All Others $984,559.18  $          223,135.90 2

Yellowstone NP MA27 Heating Plant WY All Others $1,113,606.77  $          135,000.00 2

Yellowstone NP MA34 Heating Plant WY All Others $954,981.91  $              5,697.12 2

Yellowstone NP MA36 North Heating Plant WY All Others $1,289,361.20  $          220,014.92 2

Yellowstone NP MA36 South Heating Plant WY All Others $1,289,361.20  $          220,014.92 2

Yellowstone NP MA70 Heating Plant WY All Others $913,848.68  $            55,608.34 2

Yellowstone NP MA23 Heating Plant WY All Others $980,620.50  $            72,639.73 2

Yellowstone NP TR0241QH-SF WY Housing $314,495.67  $            42,082.95 2

Yellowstone NP TR0242QH-SF WY Housing $273,066.19  $          104,819.89 2

Yellowstone NP TR0907Q-4-plex WY Housing $1,529,944.21  $          117,352.24 2

Yellowstone NP CA0879P - Ranger Station WY Buildings $1,015,552.72  $            11,635.44 2

Yellowstone NP GARD - YPSS Residence next to Laundry Building ID Buildings $193,101.90  $              4,925.64 2

Yellowstone NP MA36 South Chiller WY All Others $538,782.06  $                       -   2

Yellowstone NP FC Lake View Deck WY Trails $115,111.56  $            55,000.00 2

Yellowstone NP South Entrance Electrical Distribution System WY All Others $111,472.15  $                       -   2

Yellowstone NP Bechler Electrical Distribution System ID All Others $100,425.36  $                       -   2

Yellowstone NP FC Norris Ranger Museum Boardwalk/Trail WY Trails $84,630.46  $            27,001.12 2

Yellowstone NP Interpretive Wayside Exhibits WY All Others $2,147,857.43  $          239,396.71 2

Yellowstone NP Artist Paintpots Parking Rt 1025 WY Paved Roads $39,266.32  $            82,702.24 2

Yellowstone NP LL Water System WY Water Systems $571,296.87  $            97,111.30 2

Yellowstone NP BB1102 Bulkhead Lift Station WY Buildings $48,388.96  $                266.86 2

Yellowstone NP MA0331QH-SF, Middle Mammoth WY Housing $271,755.10  $          114,367.16 2

Yellowstone NP MA0332QH-SF,Middle Mammoth WY Housing $274,600.91  $          105,522.82 2

Yellowstone NP MA0370U-Lift Station, Lower Mammoth WY Buildings $68,470.37  $            12,785.28 2

Yellowstone NP MA0371Q-SF, Middle Mammoth WY Housing $335,669.59  $              1,540.04 2

Yellowstone NP MA0372Q-SF, Middle Mammoth WY Housing $268,942.85  $            33,293.84 2

Yellowstone NP MA0373Q-SF, Middle Mammoth WY Housing $268,942.85  $            35,048.05 2

Yellowstone NP MA0374Q-SF, Middle Mammoth WY Housing $268,942.85  $            33,487.25 2

Yellowstone NP MA0375Q-SF, Middle Mammoth WY Housing $348,880.50  $            22,146.87 2

Yellowstone NP MA0376Q-SF, Lower Mammoth WY Housing $337,554.18  $            50,595.79 2

Yellowstone NP MA0377Q-SF, Lower Mammoth WY Housing $338,295.25  $            59,449.43 2

Yellowstone NP MA0378Q-SF, Lower Mammoth WY Housing $408,186.56  $            76,221.45 2

Yellowstone NP MA0379Q-SF, Lower Mammoth WY Housing $337,554.18  $            55,627.05 2

Yellowstone NP MA0380Q-SF, Lower Mammoth WY Housing $337,554.18  $            60,917.59 2

Yellowstone NP MA0381Q-SF, Lower Mammoth WY Housing $408,186.56  $            56,528.54 2

Yellowstone NP MA0382Q-SF, Lower Mammoth WY Housing $337,554.18  $            48,091.09 2

Yellowstone NP MA0383Q-SF, Lower Mammoth WY Housing $338,295.25  $            75,715.27 2

Yellowstone NP MA0384Q-SF, Lower Mammoth WY Housing $408,186.56  $            63,774.13 2

Yellowstone NP MA0385Q-SF, Lower Mammoth WY Housing $337,554.18  $            72,534.53 2

Yellowstone NP MA0392Q-4-plex, Powerhouse Apts WY Housing $726,365.50  $            77,755.14 2

Yellowstone NP MA0393Q-4-plex, Powerhouse Apts WY Housing $726,365.50  $            52,544.26 2

Yellowstone NP MA0394Q-Duplex, Lower Mammoth WY Housing $635,667.14  $            75,420.66 2

Yellowstone NP MA0395Q-SF, Lower Mammoth WY Housing $256,677.90  $            15,639.40 2

Yellowstone NP MA0501QH-Duplex, Cliff House, Middle Mammoth WY Housing $652,200.41  $            25,221.61 2

Yellowstone NP MA0505P-Decant Pump House WY Buildings $104,520.14  $              2,242.62 2

Yellowstone NP MA0508P-Vehicle Repair Garage, CC Camp WY Buildings $8,869,211.65  $          378,086.71 2

Yellowstone NP MA0551Q-SF, Lower Mammoth WY Housing $317,699.23  $              2,632.76 2

Yellowstone NP MA0552Q-SF, Lower Mammoth WY Housing $336,513.74  $              8,721.64 2

Yellowstone NP MA0553Q-SF, Lower Mammoth WY Housing $336,513.74  $            26,077.49 2

Yellowstone NP MA0554Q-SF, Lower Mammoth WY Housing $336,513.74  $            25,279.03 2

Yellowstone NP MA0555Q-SF, Lower Mammoth WY Housing $336,513.74  $            34,728.95 2

Yellowstone NP 02-YPMS-557  MA0557P - Mammoth Clinic WY Buildings $909,814.19  $            22,531.64 2

Yellowstone NP MA0558Q-SF, Lower Mammoth WY Housing $286,884.82  $            16,636.35 2

Yellowstone NP MA0559Q-SF, Lower Mammoth WY Housing $286,884.82  $            57,398.18 2

Yellowstone NP MA0560Q-SF, Lower Mammoth WY Housing $286,884.82  $            29,293.09 2

Yellowstone NP MA0561Q-SF, Lower Mammoth WY Housing $286,884.82  $            58,695.00 2

Yellowstone NP MA0562Q-SF, Lower Mammoth WY Housing $286,884.82  $            47,149.93 2

Yellowstone NP MA0563Q-SF, Lower Mammoth WY Housing $286,884.82  $            69,211.21 2

Yellowstone NP MA0564Q-SF, Lower Mammoth WY Housing $286,884.82  $            29,578.86 2

Yellowstone NP MA0565Q-SF, Lower Mammoth WY Housing $286,884.82  $            44,605.61 2

Yellowstone NP MA0566Q-SF, Lower Mammoth WY Housing $261,800.02  $            27,729.96 2

Yellowstone NP MA0567Q-SF, Lower Mammoth WY Housing $261,800.02  $            40,677.01 2

Yellowstone NP MA0568Q-SF, Lower Mammoth WY Housing $225,807.08  $            39,996.39 2

Yellowstone NP MA0569Q-SF, Lower Mammoth WY Housing $241,550.75  $            48,115.81 2

Yellowstone NP MA0570Q-SF, Lower Mammoth WY Housing $225,807.08  $              7,589.64 2

Yellowstone NP MA0571Q-SF, Lower Mammoth WY Housing $225,807.08  $            36,846.17 2

Yellowstone NP MA0572Q-SF, Lower Mammoth WY Housing $247,143.41  $            39,385.87 2

Yellowstone NP MA0576PH-SCOUTHOUSE- CC Camp WY Buildings $290,079.86  $            74,463.90 2

Yellowstone NP MA0578PH-Storage Shed WY Buildings $166,348.74  $            22,013.96 2

Yellowstone NP MA0584Q-Dorm 1, YACC FAcility WY Housing $1,988,029.64  $       1,099,548.08 2

Yellowstone NP MA0585Q-Dorm 2, YACC Facility WY Housing $1,988,029.64  $       1,086,613.64 2

Yellowstone NP MA0586P-Messhall, YACC Facility WY Buildings $2,237,207.30  $       1,015,371.83 2

Yellowstone NP MA0587Q-Dorm (Utah), CC Camp WY Housing $589,982.70  $            54,085.29 2

Yellowstone NP
Tower Falls Service Road, Rt 498-unpaved WY Unpaved Roads $124,412.72  $            47,159.94 2

Yellowstone NP MA0595Q-Duplex, Lower Mammoth WY Housing $1,066,762.41  $            30,655.84 2

Yellowstone NP WE1404P - West Entrance Admin Building MT Buildings $726,188.55  $              9,130.33 2

Yellowstone NP LA0736PH - Patrol Cabin, Clear Creek WY Buildings $119,094.19  $                       -   2

Yellowstone NP LA0954PH- Patrol Cabin, Peale Island WY Buildings $269,120.68  $          112,457.42 2

Yellowstone NP LA0284PH - Patrol Cabin, Pelican Creek WY Buildings $93,588.72  $                       -   2

Yellowstone NP SC0102QH - SF, Stephens Creek MT Housing $361,451.96  $            11,582.71 2

Yellowstone NP 03-004  OFI Maint Mgr Residence WY Buildings $301,240.93  $            49,093.18 2

Yellowstone NP Pebble Creek Campground WY All Others $232,183.43  $                       -   2

Yellowstone NP 12-005  GV Guest Lodging Unit A WY Buildings $6,948,135.81  $            22,587.83 2

Yellowstone NP 12-006  GV Guest Lodging Unit B WY Buildings $5,872,385.78  $            20,469.88 2

Yellowstone NP 12-007  GV Guest Lodging Unit C WY Buildings $5,872,385.78  $              9,202.92 2

Yellowstone NP 12-008  GV Guest Lodging Unit D WY Buildings $6,948,135.81  $            20,239.86 2

Yellowstone NP 12-009  GV Guest Lodging Unit E WY Buildings $6,948,135.81  $            50,722.13 2

Yellowstone NP 12-010  GV Guest Lodging Unit F WY Buildings $6,948,135.81  $            30,040.00 2

Yellowstone NP 02-010  MHS M3  Residence (Hensleigh) WY Buildings $784,005.54  $            16,616.68 2

Yellowstone NP 02-011  MHS M1  Residence (McCaleb) WY Buildings $788,681.81  $            12,122.91 2

Yellowstone NP 02-012  MHS M2  Residence (Tompkins) WY Buildings $659,722.91  $              6,975.25 2

Yellowstone NP 02-013  MHS M8  Residence (Cote) WY Buildings $614,091.74  $            10,155.46 2

Yellowstone NP 04-010  CV Winterkeeper Residence WY Buildings $378,722.91  $                       -   2

Yellowstone NP 04-108  CV Cascade Lodge WY Buildings $6,081,339.42  $                       -   2

Yellowstone NP 04-109  CV Dunraven Lodge WY Buildings $8,048,068.87  $                       -   2

Yellowstone NP LA0659Q-4-plex WY Housing $2,267,566.86  $          130,034.73 2

Yellowstone NP OF0496Q-6-plex WY Housing $1,829,840.35  $            24,407.00 2

Yellowstone NP OF0461Q-4-plex WY Housing $2,267,566.86  $          156,210.18 2

Yellowstone NP OF0467Q-Duplex WY Housing $742,431.56  $              5,768.11 2

Yellowstone NP Canyon Campground WY All Others $8,013,943.73  $          106,482.58 2

Yellowstone NP Bridge Bay Campground WY All Others $9,701,089.78  $            14,713.76 2

Yellowstone NP Grant Village Campground WY All Others $10,544,662.80  $            11,516.80 2

Yellowstone NP Lewis Lake Campground WY All Others $1,160,917.16  $            28,416.80 2

Yellowstone NP Madison Campground WY All Others $5,764,415.66  $                       -   2

Yellowstone NP Norris Campground WY All Others $1,451,146.45  $          244,707.32 2

Yellowstone NP TR0249P - Tower Fall Comfort Station WY Buildings $406,471.14  $                       -   2
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Yellowstone NP 02-021-TICKET  MHS Corral Ticket Booth WY Buildings $77,304.06  $              5,092.05 2

Yellowstone NP 02-021-RR  MHS Corral Restroom WY Buildings $20,585.06  $                409.50 2

Yellowstone NP 08-090-A1  FBRV Comfort Station A1 WY Buildings $147,147.15  $              5,382.90 2

Yellowstone NP 08-090-B1  FBRV Comfort Station B1 WY Buildings $159,595.98  $              6,768.48 2

Yellowstone NP 08-090-E1  FBRV Comfort Station E1 WY Buildings $159,595.98  $              4,448.15 2

Yellowstone NP 08-090-G1  FBRV Comfort Station G1 WY Buildings $159,595.98  $                288.82 2

Yellowstone NP 10-CAB-700  OFSL Guest Cabin 700,701 WY Buildings $137,027.59  $            15,276.36 2

Yellowstone NP 10-CAB-702  OFSL Guest Cabin 702,703 WY Buildings $137,027.59  $              6,229.38 2

Yellowstone NP 10-CAB-704  OFSL Guest Gabin 704,705 WY Buildings $137,027.59  $              5,618.17 2

Yellowstone NP 10-CAB-706  OFSL Guest Cabin 706,707 WY Buildings $137,027.59  $              5,876.20 2

Yellowstone NP 10-CAB-708  OFSL Guest Cabin 708,709 WY Buildings $137,027.59  $              7,793.75 2

Yellowstone NP 10-CAB-710  OFSL Guest Cabin 710,711,712,713 WY Buildings $362,869.36  $            12,126.80 2

Yellowstone NP 10-CAB-714  OFSL Guest Cabin 714,715,716,717 WY Buildings $362,869.36  $            10,968.56 2

Yellowstone NP 10-CAB-718  OFSL Guest Cabin 718,719,720,721 WY Buildings $362,869.36  $              9,720.01 2

Yellowstone NP 10-CAB-722  OFSL Guest Cabin 722,723,724,725 WY Buildings $362,869.36  $              9,597.53 2

Yellowstone NP 10-CAB-726  OFSL Guest Cabin 726,727,728,729 WY Buildings $362,869.36  $              9,399.07 2

Yellowstone NP 10-CAB-730  OFSL Guest Cabin 730,731,732,733 WY Buildings $362,869.36  $            10,518.63 2

Yellowstone NP 22-105-A1  MCG Comfort Station A1 WY Buildings $135,656.58  $              3,319.90 2

Yellowstone NP 22-105-B1  MCG Comfort Station B1 WY Buildings $135,656.58  $              3,492.36 2

Yellowstone NP 22-105-B2  MCG Comfort Station B2 WY Buildings $135,656.58  $              3,666.74 2

Yellowstone NP 22-105-C1  MCG Comfort Station C1 WY Buildings $135,656.58  $              3,168.99 2

Yellowstone NP 22-105-C2  MCG Comfort Station C2 WY Buildings $135,656.58  $              4,484.21 2

Yellowstone NP 22-105-D1  MCG Comfort Station D1 WY Buildings $135,656.58  $              3,707.36 2

Yellowstone NP 22-105-D2  MCG Comfort Station D2 WY Buildings $135,656.58  $              3,301.08 2

Yellowstone NP 22-105-E1  MCG Comfort Station E1 WY Buildings $135,656.58  $              3,896.66 2

Yellowstone NP 22-105-E2  MCG Comfort Station E2 WY Buildings $135,656.58  $              3,790.68 2

Yellowstone NP 22-105-F1  MCG Comfort Station F1 WY Buildings $135,656.58  $              3,369.40 2

Yellowstone NP 22-105-G1  MCG Comfort Station G1 WY Buildings $135,656.58  $              3,627.09 2

Yellowstone NP 22-105-G2  MCG Comfort Station G2 WY Buildings $135,656.58  $              3,500.56 2

Yellowstone NP 22-105-H1  MCG Comfort Station H1 WY Buildings $135,656.58  $              3,544.61 2

Yellowstone NP 22-105-H2  MCG Comfort Station H2 WY Buildings $135,656.58  $              3,193.26 2

Yellowstone NP 14-105-A1  BBCG Comfort Station A1 WY Buildings $145,631.33  $            12,471.57 2

Yellowstone NP 14-105-A2  BBCG Comfort Station A2 WY Buildings $145,631.33  $              4,011.49 2

Yellowstone NP 14-105-B1  BBCG Comfort Station B1 WY Buildings $145,631.33  $            16,077.92 2

Yellowstone NP 14-105-B2  BBCG Comfort Station B2 WY Buildings $145,631.33  $            16,618.05 2

Yellowstone NP 14-105-C1  BBCG Comfort Station C1 WY Buildings $145,631.33  $            16,814.43 2

Yellowstone NP 14-105-C2  BBCG Comfort Station C2 WY Buildings $145,631.33  $            12,687.31 2

Yellowstone NP 14-105-D1  BBCG Comfort Station D1 WY Buildings $145,631.33  $            13,766.44 2

Yellowstone NP 14-105-D2  BBCG Comfort Station D2 WY Buildings $145,631.33  $            17,467.68 2

Yellowstone NP 14-105-E1  BBCG Comfort Station E1 WY Buildings $145,631.33  $              8,825.77 2

Yellowstone NP 14-105-F1  BBCG Comfort Station F1 WY Buildings $145,631.33  $            15,681.48 2

Yellowstone NP 14-105-G1  BBCG Comfort Station G1 WY Buildings $145,631.33  $            17,523.34 2

Yellowstone NP 14-105-G2  BBCG Comfort Station G2 WY Buildings $145,631.33  $            12,443.91 2

Yellowstone NP 14-105-H1  BBCG Comfort Station H1 WY Buildings $145,631.33  $              7,259.11 2

Yellowstone NP 14-105-H2  BBCG Comfort Station H2 WY Buildings $145,631.33  $              7,334.73 2

Yellowstone NP 14-105-I1  BBCG Comfort Station I1 WY Buildings $145,631.33  $              7,991.89 2

Yellowstone NP 14-105-J1  BBCG Comfort Station J1 WY Buildings $145,631.33  $            12,739.39 2

Yellowstone NP 04-105-A1  CV CG Comfort Station A1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-B1  CVCG Comfort Station B1 WY Buildings $197,500.03  $                       -   2

Yellowstone NP 04-105-B2  CVCG Comfort Station B2 WY Buildings $197,500.03  $                       -   2

Yellowstone NP 04-105-C1  CVCG Comfort Station C1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-C2  CVCG Comfort Station C2 WY Buildings $197,500.03  $                       -   2

Yellowstone NP 04-105-D1  CVCG Comfort Station D1 WY Buildings $197,500.03  $                       -   2

Yellowstone NP 04-105-D2  CVCG Comfort Station D2 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-E1  CVCG Comfort Station E1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-E2  CVCG Comfort Station E2 WY Buildings $197,500.03  $                       -   2

Yellowstone NP 04-105-F1  CVCG Comfort Station F1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-G1  CVCG Comfort Station G1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-H1  CVCG Comfort Station H1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-J1  CVCG Comfort Station J1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-K1  CVCG Comfort Station K1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-L1  CVCG Comfort Station L1 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-105-L2  CVCG Comfort Station L2 WY Buildings $161,590.93  $                       -   2

Yellowstone NP 04-CAB-A01  CV Guest Cabin A1 WY Buildings $533,411.91  $                618.40 2

Yellowstone NP 04-CAB-A02  CV Guest Cabin A2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-A03  CV Guest Cabin A3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-A04  CV Guest Cabin A4 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-A05  CV Guest Cabin A5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-A06  CV Guest Cabin A6 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-A07  CV Guest Cabin A7 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-B02  CV Guest Cabin B2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-B03  CV Guest Cabin B3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-B04  CV Guest Cabin B4 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-B05  CV Guest Cabin B5 WY Buildings $267,982.06  $                       -   2

Yellowstone NP 04-CAB-B06  CV Guest Cabin B6 WY Buildings $267,982.06  $                       -   2

Yellowstone NP 04-CAB-C01  CV Guest Cabin C1 WY Buildings $533,411.91  $            25,381.10 2

Yellowstone NP 04-CAB-C02  CV Guest Cabin C2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-C03  CV Guest Cabin C3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-C04  CV Guest Cabin C4 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-C05  CV Guest Cabin C5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-D01  CV Guest Cabin D1 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-D02  CV Guest Cabin D2 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-E01  CV Guest Cabin E1 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-E02  CV Guest Cabin E2 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-E04  CV Guest Cabin E4 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-E05  CV Guest Cabin E5 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-F01  CV Guest Cabin F1 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-F02  CV Guest Cabin F2 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-F03  CV Guest Cabin F3 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-F08  CV Guest Cabin F8 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-F09  CV Guest Cabin F9 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-G01  CV Guest Cabin G1 WY Buildings $533,667.13  $                       -   2

Yellowstone NP 04-CAB-G02  CV Guest Cabin G2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-G03  CV Guest Cabin G3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-G04  CV Guest Cabin G4 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-G05  CV Guest Cabin G5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-G06  CV Guest Cabin G6 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-G07  CV Guest Cabin G7 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-H01  CV Guest Cabin H1 WY Buildings $267,982.06  $                       -   2

Yellowstone NP 04-CAB-H03  CV Guest Cabin H3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-J01  CV Guest Cabin J1 WY Buildings $533,411.91  $            63,605.18 2

Yellowstone NP 04-CAB-J02  CV Guest Cabin J2 WY Buildings $530,347.53  $            58,772.63 2

Yellowstone NP 04-CAB-J03  CV Guest Cabin J3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-K01  CV Guest Cabin K1 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-K02  CV Guest Cabin K2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-K03  CV Guest Cabin K3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-K04  CV Guest Cabin K4 WY Buildings $535,964.12  $                       -   2

Yellowstone NP 04-CAB-K05  CV Guest Cabin K5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-L01  CV Guest Cabin L1 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-M02  CV Guest Cabin M2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-M03  CV Guest Cabin M3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-M04  CV Guest Cabin M4 WY Buildings $267,982.06  $                       -   2

Yellowstone NP 04-CAB-M05  CV Guest Cabin M5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-N01  CV Guest Cabin N1 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-N02  CV Guest Cabin N2 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-N03  CV Guest Cabin N3 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-N05  CV Guest Cabin N5 WY Buildings $533,411.91  $                       -   2

Yellowstone NP 04-CAB-P01  CV Guest Cabin P1,2,3,4 WY Buildings $371,346.57  $                       -   2

Yellowstone NP 04-CAB-P05  CV Guest Cabin P5,6,7,8,9,10 WY Buildings $515,546.44  $                       -   2

Yellowstone NP 04-CAB-P11  CV Guest Cabin P11,12,13,14 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P15  CV Guest Cabin P15,16,17,18 WY Buildings $371,346.57  $                       -   2

Yellowstone NP 04-CAB-P19  CV Guest Cabin P19,20,21,22 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P23  CV Guest Cabin P23,24,25,26 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P27  CV Guest Cabin P27,28,29,30,31,32 WY Buildings $543,620.75  $                       -   2

Yellowstone NP 04-CAB-P33  CV Guest Cabin P33,34,35,36,37,38 WY Buildings $515,546.44  $                       -   2

Yellowstone NP 04-CAB-P39  CV Guest Cabin P39,40,41,42 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P43  CV Guest Cabin P43,44,45,46 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P47  CV Guest Cabin P47,48,49,50,51,52 WY Buildings $543,620.75  $                       -   2

Yellowstone NP 04-CAB-P53  CV Guest Cabin P53,54,55,56,57,58 WY Buildings $515,546.44  $                       -   2

Yellowstone NP 04-CAB-P59  CV Guest Cabin P59,60,61,62 WY Buildings $371,346.57  $                       -   2

Yellowstone NP 04-CAB-P63  CV Guest Cabin P63,64,65,66 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P67  CV Guest Cabin P67,68,69,70,71,72 WY Buildings $543,620.75  $                       -   2

Yellowstone NP 04-CAB-P73  CV Guest Cabin P73,74,75,76 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P77  CV Guest Cabin P77,78,79,80 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P81  CV Guest Cabin P81,82,83,84 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P85  CV Guest Cabin P85,86,87,88 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P89  CV Guest Cabin P89,90,91,92 WY Buildings $371,346.57  $                       -   2

Yellowstone NP 04-CAB-P93  CV Guest Cabin P93,94,95,96 WY Buildings $343,272.26  $                       -   2

Yellowstone NP 04-CAB-P97  CV Guest Cabin P97,98,99,100 WY Buildings $343,272.26  $                       -   2

Yellowstone NP TF Water System, Tower Falls WY Water Systems $2,988,318.88  $       1,348,496.75 2

Yellowstone NP LAV048L - Vault Toilet, Mud Volcano Parking WY Buildings $28,985.95  $                       -   2

Yellowstone NP EEV058S - Vault Toilet, East Entrance WY Buildings $28,845.18  $            27,000.00 2

Yellowstone NP EEV059S - Vault Toilet, East Entrance WY Buildings $28,845.18  $            27,000.00 2

Yellowstone NP 05-CAB-A01  LL Guest Cabin A1,2,3,4 WY Buildings $371,346.57  $            23,673.40 2
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Yellowstone NP 05-CAB-A05  LL Guest Cabin A5,6,7,8 WY Buildings $371,346.57  $            32,469.00 2

Yellowstone NP 05-CAB-A09  LL Guest Cabin A9,10,11,12 WY Buildings $371,346.57  $            32,419.54 2

Yellowstone NP 05-CAB-A13  LL Guest Cabin A13,14,15,16 WY Buildings $371,346.57  $            33,510.39 2

Yellowstone NP 05-CAB-A17  LL Guest Cabin A17,18 WY Buildings $101,755.80  $            15,559.42 2

Yellowstone NP 05-CAB-A19  LL Guest Cabin A19,20 WY Buildings $101,755.80  $            12,279.04 2

Yellowstone NP 05-CAB-A21  LL Guest Cabin A21,22 WY Buildings $101,755.80  $            16,015.17 2

Yellowstone NP 05-CAB-A23  LL Guest Cabin A23,24 WY Buildings $121,236.31  $                453.63 2

Yellowstone NP 05-CAB-A25  LL Guest Cabin A25,26 WY Buildings $121,236.31  $                       -   2

Yellowstone NP 05-CAB-A27  LL Guest Cabin A27,28 WY Buildings $121,236.31  $              1,318.99 2

Yellowstone NP 05-CAB-A29  LL Guest Cabin A29,30 WY Buildings $121,236.31  $            13,107.68 2

Yellowstone NP 05-CAB-A31  LL Guest Cabin A31,32,33,34 WY Buildings $371,346.57  $            31,395.26 2

Yellowstone NP 05-CAB-B01  LL Guest Cabin B1,2,3,4 WY Buildings $371,346.57  $            38,859.23 2

Yellowstone NP 05-CAB-B05  LL Guest Cabin B5,6 WY Buildings $121,236.31  $            14,544.16 2

Yellowstone NP 05-CAB-B07  LL Guest Cabin B7,8 WY Buildings $121,236.31  $            14,292.02 2

Yellowstone NP 05-CAB-B09  LL Guest Cabin B9,10 WY Buildings $121,236.31  $            15,172.95 2

Yellowstone NP 05-CAB-B11  LL Guest Cabin B11,12 WY Buildings $121,236.31  $            16,122.35 2

Yellowstone NP 05-CAB-B15  LL Guest Cabin B15,16 WY Buildings $121,236.31  $              5,525.36 2

Yellowstone NP 05-CAB-B17  LL Guest Cabin B17,18 WY Buildings $121,236.31  $                       -   2

Yellowstone NP 05-CAB-B19  LL Guest Cabin B19,20 WY Buildings $121,236.31  $              3,936.77 2

Yellowstone NP 05-CAB-C01  LL Guest Cabin C1,2 WY Buildings $121,236.31  $            12,512.27 2

Yellowstone NP 05-CAB-C03  LL Guest Cabin C3,4 WY Buildings $121,236.31  $            12,465.82 2

Yellowstone NP 05-CAB-C05  LL Guest Cabin C5,6 WY Buildings $121,236.31  $            22,540.11 2

Yellowstone NP 05-CAB-C07  LL Guest Cabin  C7,8 WY Buildings $121,236.31  $            15,085.66 2

Yellowstone NP 05-CAB-C09  LL Guest Cabin C9,10 WY Buildings $121,236.31  $            14,321.44 2

Yellowstone NP 05-CAB-C11  LL Guest Cabin C11,12 WY Buildings $121,236.31  $            17,466.25 2

Yellowstone NP 05-CAB-C13  LL Guest Cabin C13,14 WY Buildings $121,236.31  $            16,400.46 2

Yellowstone NP 05-CAB-C15  LL Guest Cabin C15,16 WY Buildings $121,236.31  $            18,342.95 2

Yellowstone NP 05-CAB-D01  LL Guest Cabin D1,2 WY Buildings $121,236.31  $            19,067.54 2

Yellowstone NP 05-CAB-D03  LL Guest Cabin D3,4 WY Buildings $121,236.31  $            15,316.99 2

Yellowstone NP 05-CAB-D05  LL Guest Cabin D5,6 WY Buildings $121,236.31  $            15,899.58 2

Yellowstone NP 05-CAB-D07  LL Guest Cabin D7,8 WY Buildings $121,236.31  $              8,497.75 2

Yellowstone NP 05-CAB-D09  LL Guest Cabin D9,10 WY Buildings $121,236.31  $            15,272.08 2

Yellowstone NP 05-CAB-E01  LL Guest Cabin E1,2 WY Buildings $121,236.31  $            15,010.07 2

Yellowstone NP 05-CAB-E03  LL Guest Cabin E3,4 WY Buildings $121,236.31  $            13,717.81 2

Yellowstone NP 05-CAB-E05  LL Guest Cabin E5,6 WY Buildings $121,236.31  $            15,595.86 2

Yellowstone NP 05-CAB-E07  LL Guest Cabin E7,8 WY Buildings $179,342.82  $            15,616.29 2

Yellowstone NP 05-CAB-E09  LL Guest Cabin E9,10 WY Buildings $121,236.31  $            12,978.46 2

Yellowstone NP 05-CAB-E13  LL Guest Cabin E13,14 WY Buildings $179,342.82  $            13,765.77 2

Yellowstone NP 05-CAB-E15  LL Guest Cabin E15,16 WY Buildings $121,236.31  $            19,044.64 2

Yellowstone NP 05-CAB-E17  LL Guest Cabin E17,18 WY Buildings $121,236.31  $            18,184.84 2

Yellowstone NP 05-CAB-F01  LL Guest Cabin F1,2,3,4 WY Buildings $371,346.57  $            21,955.82 2

Yellowstone NP 05-CAB-F05  LL Guest Cabin F5,6,7,8 WY Buildings $371,346.57  $            26,752.87 2

Yellowstone NP 05-CAB-F09  LL  Guest Cabin F9,10,11,12 WY Buildings $371,346.57  $            25,182.33 2

Yellowstone NP 05-CAB-F13  LL Guest Cabin F13,14,15,16 WY Buildings $371,346.57  $            27,508.26 2

Yellowstone NP 05-CAB-G01  LL Guest Cabin G1,2,3,4 WY Buildings $371,346.57  $            23,882.50 2

Yellowstone NP 05-CAB-G05  LL Guest Cabin G5,6,7,8 WY Buildings $371,346.57  $            30,737.90 2

Yellowstone NP 05-CAB-G09  LL Guest Cabin G9,10,11,12,13,14 WY Buildings $515,546.44  $            45,570.53 2

Yellowstone NP 05-CAB-G15  LL Guest Cabin G15,16,17,18,19,20 WY Buildings $515,546.44  $            41,262.84 2

Yellowstone NP 05-CAB-H01  LL Guest Cabin H1,2,3,4,5,6 WY Buildings $515,546.44  $            45,480.28 2

Yellowstone NP 05-CAB-H07  LL Guest Cabin H7,8,9,10 WY Buildings $371,346.57  $            27,504.62 2

Yellowstone NP 05-CAB-H11  LL Guest Cabin H11,12,13,14,15,16 WY Buildings $515,546.44  $            35,514.31 2

Yellowstone NP 05-CAB-H17  LL Guest Cabin H17,18,19,20,21,22 WY Buildings $515,546.44  $            46,011.05 2

Yellowstone NP 05-CAB-H23  LL Guest Cabin H23,24,25,26 WY Buildings $371,346.57  $            24,207.38 2

Yellowstone NP 05-CAB-J01  LL Guest Cabin J1,2,3,4,5,6 WY Buildings $515,546.44  $            29,663.22 2

Yellowstone NP 05-CAB-J07  LL Guest Cabin J7,8,9,10 WY Buildings $371,346.57  $            24,641.65 2

Yellowstone NP 05-CAB-J11  LL Guest Cabin J11,12,13,14 WY Buildings $371,346.57  $            23,070.21 2

Yellowstone NP 06-005  OFL Winter Keepers Cabin WY Buildings $160,623.69  $              8,920.77 2

Yellowstone NP 07-006  RL Corral Horse Ticket Booth WY Buildings $79,791.06  $              4,111.99 2

Yellowstone NP 07-CAB-001  RL Guest Cabin 1 WY Buildings $43,093.95  $              1,475.25 2

Yellowstone NP 07-CAB-002  RL Guest Cabin 2 WY Buildings $43,093.95  $              2,787.21 2

Yellowstone NP 07-CAB-003  RL Guest Cabin 3 WY Buildings $43,093.95  $              1,025.19 2

Yellowstone NP 07-CAB-004  RL Guest Cabin 4 WY Buildings $43,093.95  $              2,060.85 2

Yellowstone NP 07-CAB-005  RL Guest Cabin 5a/5 WY Buildings $43,093.95  $                762.73 2

Yellowstone NP 07-CAB-006  RL Guest Cabin 6 WY Buildings $43,093.95  $              1,897.21 2

Yellowstone NP 07-CAB-007  RL Guest Cabin 7 WY Buildings $43,093.95  $                150.40 2

Yellowstone NP 07-CAB-008  RL Guest Cabin 8 WY Buildings $43,093.95  $              1,973.74 2

Yellowstone NP 07-CAB-009  RL Guest Cabin 9 WY Buildings $43,093.95  $                365.43 2

Yellowstone NP 07-CAB-010  RL Guest Cabin 10 WY Buildings $43,093.95  $              6,423.72 2

Yellowstone NP 07-CAB-011  RL Guest Cabin 11 WY Buildings $43,093.95  $              4,764.12 2

Yellowstone NP 07-CAB-012  RL Guest Cabin 12 WY Buildings $43,093.95  $              4,158.27 2

Yellowstone NP 07-CAB-013  RL Guest Cabin 13 WY Buildings $43,093.95  $              3,390.33 2

Yellowstone NP 07-CAB-014  RL Guest Cabin 14 WY Buildings $43,093.95  $              3,367.23 2

Yellowstone NP 07-CAB-015  RL Guest Cabin 15 WY Buildings $43,093.95  $              2,500.32 2

Yellowstone NP 07-CAB-016  RL Guest Cabin 16 WY Buildings $43,093.95  $              4,344.06 2

Yellowstone NP 07-CAB-017  RL Guest Cabin 17 WY Buildings $43,093.95  $              2,036.13 2

Yellowstone NP 07-CAB-018  RL Guest Cabin 18 WY Buildings $43,093.95  $              5,622.81 2

Yellowstone NP 07-CAB-050  RL Guest Cabin 50 WY Buildings $43,093.95  $                173.02 2

Yellowstone NP 07-CAB-051  RL Guest Cabin 51 WY Buildings $43,093.95  $              1,312.75 2

Yellowstone NP 07-CAB-052  RL Guest Cabin 52 WY Buildings $43,093.95  $              3,544.97 2

Yellowstone NP 07-CAB-053  RL Guest Cabin 53 WY Buildings $43,093.95  $              3,210.63 2

Yellowstone NP 07-CAB-054  RL Guest Cabin 54 WY Buildings $43,093.95  $              3,921.44 2

Yellowstone NP 07-CAB-056  RL Guest Cabin 56 WY Buildings $43,093.95  $              2,530.80 2

Yellowstone NP 07-CAB-060  RL Guest Cabin 60 WY Buildings $43,093.95  $              2,400.15 2

Yellowstone NP 07-CAB-061  RL Guest Cabin 61 WY Buildings $43,093.95  $              2,260.17 2

Yellowstone NP 07-CAB-062  RL Guest Cabin 62 WY Buildings $43,093.95  $              4,122.44 2

Yellowstone NP 07-CAB-063  RL Guest Cabin 63 WY Buildings $43,093.95  $              5,092.03 2

Yellowstone NP 07-CAB-064  RL Guest Cabin 64 WY Buildings $43,093.95  $              9,223.66 2

Yellowstone NP 07-CAB-065  RL Guest Cabin 65 WY Buildings $43,093.95  $              6,371.74 2

Yellowstone NP 07-CAB-066  RL Guest Cabin 66 WY Buildings $43,093.95  $              3,064.10 2

Yellowstone NP 07-CAB-067  RL Guest Cabin 67 WY Buildings $43,093.95  $              4,190.58 2

Yellowstone NP 07-CAB-068  RL Guest Cabin 68 WY Buildings $43,093.95  $              3,696.39 2

Yellowstone NP 07-CAB-069  RL Guest Cabin 69 WY Buildings $43,093.95  $              8,219.15 2

Yellowstone NP OFV073S - Vault Toilet, Old Faithful Parking WY Buildings $28,845.18  $                       -   2

Yellowstone NP 07-CAB-070  RL Guest Cabin 70 WY Buildings $43,093.95  $              5,015.83 2

Yellowstone NP 07-CAB-071  RL Guest Cabin 71 WY Buildings $43,093.95  $              1,505.52 2

Yellowstone NP 07-CAB-072  RL Guest Cabin 72 WY Buildings $43,093.95  $              2,656.05 2

Yellowstone NP 07-CAB-073  RL Guect Cabin 73 WY Buildings $43,093.95  $              2,766.79 2

Yellowstone NP 07-CAB-074  RL Guest Cabin 74 WY Buildings $43,093.95  $            10,239.67 2

Yellowstone NP 07-CAB-076  RL Guect Cabin 76 WY Buildings $43,093.95  $            10,135.96 2

Yellowstone NP 07-CAB-079  RL Guest Cabin 79 WY Buildings $43,093.95  $              4,462.80 2

Yellowstone NP 07-CAB-080  RL Guest Cabin 80 WY Buildings $43,093.95  $              5,594.22 2

Yellowstone NP 07-CAB-081  RL Guest Cabin 81 WY Buildings $43,093.95  $              3,466.83 2

Yellowstone NP 07-CAB-082  RL Guest Cabin 82 WY Buildings $43,093.95  $              2,154.20 2

Yellowstone NP 07-CAB-088  RL Guest Cabin 88 WY Buildings $43,093.95  $              1,958.13 2

Yellowstone NP 07-CAB-089  RL Guest Cabin 89 WY Buildings $43,093.95  $              3,328.16 2

Yellowstone NP 07-CAB-097  RL Guest Cabin 97 WY Buildings $43,093.95  $              3,861.77 2

Yellowstone NP 07-CAB-098  RL Guest Cabin 98 WY Buildings $43,093.95  $              2,230.92 2

Yellowstone NP 07-CAB-100  RL Guest Cabin 100 WY Buildings $43,093.95  $              2,388.18 2

Yellowstone NP 07-CAB-101  RL Guest Cabin 101 WY Buildings $43,093.95  $                287.98 2

Yellowstone NP 07-CAB-102  RL Guest Cabin 102 WY Buildings $43,093.95  $              3,392.36 2

Yellowstone NP 07-CAB-103  RL Guest Cabin 103 WY Buildings $43,093.95  $              1,506.26 2

Yellowstone NP 07-CAB-104  RL Guest Cabin 104 WY Buildings $43,093.95  $              5,342.83 2

Yellowstone NP 07-CAB-105  RL Guest Cabin 105 WY Buildings $43,093.95  $              7,644.55 2

Yellowstone NP 07-CAB-106  RL Guest Cabin 106 WY Buildings $43,093.95  $              3,631.57 2

Yellowstone NP 07-CAB-107  RL Guest Cabin 107 WY Buildings $43,093.95  $              1,850.42 2

Yellowstone NP 07-CAB-108  RL Guest Cabin 108 WY Buildings $43,093.95  $              9,738.73 2

Yellowstone NP 07-CAB-109  RL Guest Cabin 109 WY Buildings $43,093.95  $            10,204.31 2

Yellowstone NP 07-CAB-110  RL Guest Cabin 110 WY Buildings $43,093.95  $            11,751.74 2

Yellowstone NP 07-CAB-111  RL Guest Cabin 111 WY Buildings $43,093.95  $              6,232.21 2

Yellowstone NP 07-CAB-112  RL Guest Cabin 112 WY Buildings $43,093.95  $              3,694.12 2

Yellowstone NP 07-CAB-113  RL Guest Cabin 113 WY Buildings $43,093.95  $            11,389.51 2

Yellowstone NP 07-CAB-114  RL Guest Cabin 114 WY Buildings $43,093.95  $                589.98 2

Yellowstone NP 07-CAB-115  RL Guest Cabin 115 WY Buildings $43,093.95  $            11,153.82 2

Yellowstone NP 12-105-608  GVCG Comfort Station #608 - Loop A WY Buildings $145,631.33  $              2,119.95 2

Yellowstone NP 12-105-609  GVCG Comfort Station #609 - Loop B WY Buildings $145,631.33  $              2,212.84 2

Yellowstone NP 12-105-610  GVCG Comfort Station #610 - Loop D WY Buildings $145,631.33  $              2,507.00 2

Yellowstone NP 12-105-611  GVCG Comfort Station #611 -  Loop E/F WY Buildings $145,631.33  $              2,214.81 2

Yellowstone NP 12-105-612  GVCG Comfort Station #612 - Loop G WY Buildings $145,631.33  $                       -   2

Yellowstone NP 12-105-613  GVCG Comfort Station #613 - Loop H WY Buildings $145,631.33  $              3,092.62 2

Yellowstone NP 12-105-614  GVCG Comfort Station #614 - Loop L WY Buildings $145,631.33  $                402.31 2

Yellowstone NP 12-105-615  GVCG Comfort Station #615 - Loop J WY Buildings $145,631.33  $              2,334.43 2

Yellowstone NP 12-105-616  GVCG Comfort Station #616 - Loop K WY Buildings $145,631.33  $              5,457.54 2

Yellowstone NP 12-105-617  GVCG Comfort Station #617 - Loop L WY Buildings $145,631.33  $              3,040.18 2

Yellowstone NP 12-105-620  GVCG Comfort Station #620 - Loop A WY Buildings $145,631.33  $                212.59 2

Yellowstone NP 12-105-621  GVCG Comfort Station #621 - Loop C WY Buildings $145,631.33  $                370.58 2

Yellowstone NP 12-105-622  GVCG Comfort Station #622 - Loop I WY Buildings $145,631.33  $              1,564.52 2

Yellowstone NP 12-105-623  GVCG Comfort Station #623 - Loop I WY Buildings $145,631.33  $                230.34 2

Yellowstone NP 12-105-624  GVCG Comfort Station #624 - Loop L WY Buildings $145,631.33  $              2,716.92 2

Yellowstone NP 12-105-631  GVCG Comfort Station #631 - Loop J WY Buildings $145,631.33  $                455.71 2

Yellowstone NP 12-105-632  GVCG Comfort Station #632 - Loop G WY Buildings $145,631.33  $              2,033.43 2

Yellowstone NP 07-YGS-181   Tower - General Store WY Buildings $3,886,113.48  $            91,777.40 2

Yellowstone NP 08-YGS-DORM  Fishing Bridge - Employee Dorm WY Buildings $1,545,676.44  $            84,774.03 2

Yellowstone NP 12-YGS-131   Grant Village - General Store WY Buildings $9,090,928.35  $            13,208.12 2

Yellowstone NP 12-YGS-232   Grant Village - Mini-Store WY Buildings $592,541.36  $              3,113.88 2
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Yellowstone NP 03-YPSS-UPPER-2  OF - YPSS Upper Station WY Buildings $1,026,007.46  $          408,517.98 2

Yellowstone NP 03-YPSS-LOWER-1  OF - YPSS Lower Service Station WY Buildings $976,373.11  $          212,477.46 2

Yellowstone NP 01-YPMS-713  Lake Clinic (713) WY Buildings $4,075,496.91  $          586,693.67 2

Yellowstone NP LV0107PH-Messhall, YAI WY Buildings $617,738.24  $          482,901.49 2

Yellowstone NP EE0789Q-4-plex WY Housing $1,014,346.07  $            32,266.15 2

Yellowstone NP EE0790Q-4-plex WY Housing $971,291.00  $          102,767.59 2

Yellowstone NP OF0468P-Emergency Services/Maintenance WY Buildings $1,737,971.32  $            16,236.54 2

Yellowstone NP CA0816U-Generator Bldg WY Buildings $72,583.43  $            96,138.00 2

Yellowstone NP MA0597Q-SF, Middle Mammoth WY Housing $314,284.71  $              4,049.17 2

Yellowstone NP LA0788Q- 4-plex WY Housing $2,267,566.86  $            43,736.72 2

Yellowstone NP WE0429Q-4-plex MT Housing $2,417,311.85  $          112,238.30 2

Yellowstone NP North Entrance Service Rd, Arch Bypass, RT 601 MT Paved Roads $643,525.71  $       1,955,547.90 2

Yellowstone NP Park Street, Gardiner, RT 600 MT Paved Roads $321,762.85  $       1,683,499.82 2

Yellowstone NP Inspiration Pt Road, RT 217 WY Paved Roads $1,642,356.34  $          168,821.97 2

Yellowstone NP Norris Geyser Basin Road, RT 220 WY Paved Roads $965,288.56  $          630,248.50 2

Yellowstone NP MA Fuel Station WY-3750 WY All Others $207,864.43  $                       -   2

Yellowstone NP TR Fuel Station WY-3009 WY All Others $101,544.10  $              7,271.91 2

Yellowstone NP CA Fuel Station WY-3008 WY All Others $250,645.63  $          122,872.77 2

Yellowstone NP LA Fuel Station WY-3006 WY All Others $253,266.73  $          148,739.87 2

Yellowstone NP GV Fuel Station WY-3028 WY All Others $253,266.73  $                       -   2

Yellowstone NP OF Fuel Station WY-3029 WY All Others $253,266.73  $          166,048.75 2

Yellowstone NP MJ Fuel Station WY-3030 WY All Others $253,266.73  $          362,160.00 2

Yellowstone NP NE Fuel Station MT3-408869 MT All Others $118,837.35  $                       -   2

Yellowstone NP NS Fuel Station WY-3031 WY All Others $118,837.35  $          325,000.00 2

Yellowstone NP EE Fuel Station WY-3007 WY All Others $118,837.35  $                       -   2

Yellowstone NP SE Fuel Station WY-3027 WY All Others $118,837.35  $            23,629.70 2

Yellowstone NP WE Fuel Station MT1-608870 MT All Others $227,244.51  $          207,271.91 2

Yellowstone NP Indian Creek Water System WY Water Systems $411,557.22  $          186,830.92 2

Yellowstone NP MA0509P - Comfort Station WY Buildings $648,757.67  $              6,900.00 2

Yellowstone NP Mammoth Micro-Hydro Plant WY All Others $2,510,634.00  $                       -   2

Yellowstone NP BC Slough Creek Trail WY Trails $1,451,844.21  $            97,180.01 2

Yellowstone NP BC Chittenden Road/Mt Washburn Trail WY Trails $1,710,616.26  $                       -   2

Yellowstone NP CA0882P Snow Barn/Shed WY Buildings $231,751.60  $                       -   2

Yellowstone NP SC1355U Chlorination Building MT Buildings $10,161.68  $                       -   2

Yellowstone NP BC Heart Lake Trail WY Trails $2,474,710.64  $          349,820.00 2

Yellowstone NP FC Jupiter-Minerva Boardwalk Loop Wayside MT All Others $19,775.76  $                       -   2

Yellowstone NP FC Mammoth Terraces Boardwalk & Trails waysides WY All Others $21,973.07  $                       -   2

Yellowstone NP Canary Springs Boardwalk Loop Waysides WY All Others $8,789.23  $                       -   2

Yellowstone NP LA1704 Clinic Generator Bld. WY Buildings $45,727.56  $                       -   2

Yellowstone NP Bechler Portable Solar Trailer WY All Others $500,460.45  $                       -   2

Yellowstone NP Old Lake Boathouse WY Buildings $1,911,363.74  $          651,087.04 2

Yellowstone NP LA1701P-Fire Hall WY Buildings $289,631.18  $                       -   2

Yellowstone NP FC South Rim Trail WY Trails $669,516.79  $       1,400,000.00 2

Yellowstone NP FC North Rim Trail WY Trails $465,728.63  $          180,000.00 2

Yellowstone NP FC Brink of Upper Falls Trail WY Trails $165,436.72  $       3,460,000.00 2

Yellowstone NP FC Brink of Lower Falls Trail WY Trails $330,873.44  $       5,025,000.00 2

Yellowstone NP FC Grandview Point Trail WY Trails $41,776.95  $                       -   2

Yellowstone NP FC Inspiration Point Trail WY Trails $119,733.69  $          750,000.00 2

Yellowstone NP BC Thorofare Trail/E Shore of Yell Lake Trail WY Trails $4,409,724.56  $          559,230.24 2

Yellowstone NP BC DeLAcy Creek/Shoshone Lake, E Shore Trail WY Trails $987,251.59  $                       -   2

Yellowstone NP FC Biscuit Basin Boardwalk Trail WY Trails $807,579.77  $                       -   2

Yellowstone NP FC Black Sand Basin Boardwalk Trail WY Trails $499,416.12  $          421,698.61 2

Yellowstone NP FC Kepler Cascades Boardwalk Trail WY Trails $32,975.67  $                       -   2

Yellowstone NP FC Observation Pt -Solitary Geyser Trail WY Trails $73,623.84  $            30,000.00 2

Yellowstone NP FC Upper Geyser Basin-Biscuit Basin Trail WY Trails $133,182.91  $              7,758.40 2

Yellowstone NP FC Punch Bowl - Black Sand Basin Trail WY Trails $63,551.18  $                       -   2

Yellowstone NP FC Terrace Spring Boardwalk Trail WY Trails $246,410.69  $                       -   2

Yellowstone NP FC Artist s Paint Pots Trail & Boardwalk WY Trails $431,582.91  $                755.01 2

Yellowstone NP Slough Creek Water System WY Water Systems $118,099.53  $              2,965.50 2

Yellowstone NP Pebble Creek Water System WY Water Systems $118,099.53  $                395.82 2

Yellowstone NP Stephens Creek Water System MT Water Systems $1,342,771.07  $              3,501.94 2

Yellowstone NP MA0550Q - Duplex, Lower Mammoth WY Housing $619,205.94  $            20,090.02 2

Yellowstone NP Old Faithful Inn Rd, RT 104 WY Paved Roads $572,022.85  $          232,202.44 2

Yellowstone NP Upper Falls Rd, RT 214 WY Paved Roads $610,335.13  $       5,399,751.92 2

Yellowstone NP Lake Lodge Rd, RT 216 WY Paved Roads $471,918.85  $          139,115.79 2

Yellowstone NP Fishing Bridge RV Park Rd, RT 228ZZ WY Paved Roads $7,570,364.91  $       5,335,225.14 2

Yellowstone NP Old Faithful Lodge Cabins Rd, RT 247ZZ WY Paved Roads $1,823,322.84  $       1,718,094.23 2

Yellowstone NP Old Faithful Lodge Rd, RT 506 WY Paved Roads $983,164.27  $          296,804.75 2

Yellowstone NP
MJ Wastewater System WY

Waste Water

Systems
$5,668,831.65  $          570,387.62 2

Yellowstone NP Firehole Canyon Road, RT 504 WY Paved Roads $3,937,678.37  $       1,243,157.94 2

Yellowstone NP Lake Road, RT 110 WY Paved Roads $2,538,351.40  $          141,750.00 2

Yellowstone NP Canyon Village Rd, RT 103 WY Paved Roads $536,271.42  $          192,232.43 2

Yellowstone NP North Rim Road, RT 503 WY Paved Roads $4,128,084.85  $          394,041.55 2

Yellowstone NP South Rim Road, RT 108 WY Paved Roads $3,240,324.67  $          461,899.80 2

Yellowstone NP NO Water System (Gardiner Public Water System) MT Water Systems $2,721,695.19  $          660,784.65 2

Yellowstone NP
NE Wastewater System MT

Waste Water

Systems
$961,208.88  $                       -   2

Yellowstone NP EE Water System WY Water Systems $808,057.37  $                       -   2

Yellowstone NP
EE Wastewater System WY

Waste Water

Systems
$1,068,204.47  $            33,459.98 2

Yellowstone NP SE Water System WY Water Systems $2,195,884.06  $                       -   2

Yellowstone NP
BL Wastewater System WY

Waste Water

Systems
$223,667.36  $                       -   2

Yellowstone NP WE Water System (West Yellowstone Public Water System) MT Water Systems $2,776,041.76  $          793,208.24 2

Yellowstone NP
NS Wastewater System WY

Waste Water

Systems
$6,128,883.10  $          179,962.86 2

Yellowstone NP Gibbon Falls Parking, RT 918 WY Paved Roads $835,579.17  $            57,603.51 2

Yellowstone NP Midway Geyser Basin Parking Area, RT 923 WY Paved Roads $570,416.04  $                       -   2

Yellowstone NP Fountain Paint Pots Parking, RT 932 WY Paved Roads $232,233.65  $                       -   2

Yellowstone NP Flood Geyser Parking, RT 936 WY Paved Roads $135,072.11  $                       -   2

Yellowstone NP Mud Volcano Parking Area, RT 949a WY Paved Roads $1,092,178.01  $          356,562.97 2

Yellowstone NP Sulpher Cauldron Parking, RT 949b WY Paved Roads $468,053.12  $            98,324.39 2

Yellowstone NP West Thumb Geyser Basin Parking, RT 985 WY Paved Roads $1,498,848.50  $          567,793.33 2

Yellowstone NP Fishing  Bridge VC Parking, RT 905g WY Paved Roads $881,106.76  $          245,810.96 2

Yellowstone NP Old Faithful East Lot Parking, RT 903HZZ WY Paved Roads $2,409,478.35  $       1,549,709.12 2

Yellowstone NP Old Faithful VC Loop Parking, RT 903b WY Paved Roads $2,927,779.17  $       1,001,468.89 2

Yellowstone NP Canyon VC Parking Area, RT 906c WY Paved Roads $3,280,787.41  $          369,065.69 2

Yellowstone NP Artist Point Parking, RT 906q WY Paved Roads $1,111,106.67  $                       -   2

Yellowstone NP Upper Falls Parking, RT 906p WY Paved Roads $1,487,785.24  $       5,950,083.16 2

Yellowstone NP Inspiration Point Parking, RT WY Paved Roads $393,708.47  $          337,501.35 2

Yellowstone NP
Lake Lodge Dorm Rd, Unpaved, RT 486 WY Unpaved Roads $76,117.92  $                       -   2

Yellowstone NP Dunraven Lodge Parking Area , RT  1016 WY Paved Roads $3,494,321.69  $          178,419.15 2

Yellowstone NP Grand View Parking, RT 906m WY Paved Roads $381,590.26  $                       -   2

Yellowstone NP Lower Falls Parking, RT 906OZZ WY Paved Roads $882,580.24  $            57,935.71 2

Yellowstone NP Chittenden Memorial Bridge, RT 020P WY Paved Roads $3,827,513.75  $          131,652.00 2

Yellowstone NP Lewis River  Bridge, RT 028P WY Paved Roads $5,058,656.36  $       3,567,404.12 2

Yellowstone NP 03-020  Old Faithful 14-Plex WY Buildings $6,142,315.97  $              6,591.67 2

Yellowstone NP 25-001  GARD Residence (Harbach) WY Buildings $371,950.68  $              8,499.03 2

Yellowstone NP 25-002  GARD Residence G2 (Hoeninghausen) WY Buildings $374,485.72  $            18,921.51 2

Yellowstone NP 25-003/004  GARD Residence (Cloghessy/Rhemer) WY Buildings $675,896.36  $            56,757.23 2

Yellowstone NP 25-005  GARD Residence (Cleveland) WY Buildings $527,820.09  $            19,027.06 2

Yellowstone NP 25-010  GARD Bunkhouse WY Buildings $2,980,610.95  $          135,549.15 2

Yellowstone NP 25-012  GARD Purch,F&B Repair WY Buildings $557,952.56  $            26,234.94 2

Yellowstone NP FC OF Daisy Group Boardwalk/Trail WY Trails $796,583.06  $            41,758.00 2

Yellowstone NP FC OF Geyser Hill Loop Boardwalk WY Trails $1,176,336.47  $            85,311.00 2

Yellowstone NP FC OF Geyser Hill-Castle Boardwalk WY Trails $1,312,256.97  $            66,714.00 2

Yellowstone NP FC OF Geyser Loop Boardwalk WY Trails $849,682.65  $            99,129.48 2

Yellowstone NP FC OF Grand -Grotto Boardwalk WY Trails $1,055,791.89  $            12,000.00 2

Yellowstone NP FC OF Morning Glory Pool Boardwalk WY Trails $191,129.14  $                       -   2

Yellowstone NP FC Firehole Lake Drive Boardwalk WY Trails $1,134,885.70  $            91,454.00 2

Yellowstone NP MA0013QH-Apt & Jail, Ft Yellowstone WY Housing $1,904,155.20  $          105,000.00 2

Yellowstone NP MA0017PH-Chapel WY Buildings $3,487,925.91  $            39,589.73 2

Yellowstone NP MA0019PH-Electric Shop WY Buildings $989,313.44  $            14,944.28 2

Yellowstone NP MA0022PH-Plumbing Shop WY Buildings $633,623.91  $            60,001.56 2

Yellowstone NP MA0023PH-Fire Cache WY Buildings $4,505,664.75  $          182,525.87 2

Yellowstone NP MA0025PH-Carpenter Shop WY Buildings $1,937,012.89  $            23,602.69 2

Yellowstone NP MA0028PH-ND Maintenance shop/storage WY Buildings $2,293,878.96  $            32,370.70 2

Yellowstone NP MA0030QH-SF, Soapsuds Row WY Housing $497,612.13  $            16,675.09 2

Yellowstone NP MA0031QH-SF, Soapsuds Row WY Housing $425,256.23  $              1,080.20 2

Yellowstone NP MA0032QH-SF, Soapsuds Row WY Housing $400,778.15  $              4,516.11 2

Yellowstone NP MA0033QH-SF, Soapsuds Row WY Housing $395,329.35  $            16,373.90 2

Yellowstone NP MA0034PH-Supply Warehouse WY Buildings $15,668,681.39  $          377,209.60 2

Yellowstone NP MA0035PH-Canteen WY Buildings $2,801,884.18  $       1,982,854.75 2

Yellowstone NP MA0039PH-North District Rangers Office WY Buildings $1,798,315.19  $          257,068.28 2

Yellowstone NP MA0040QPH-Chittenden House WY Housing $673,710.75  $            12,645.84 2

Yellowstone NP MA0047PH-Sign Shop Bake Room WY Buildings $83,229.00  $            27,931.89 2

Yellowstone NP MA0048PH-Sign Shop WY Buildings $393,883.69  $            43,831.29 2

Yellowstone NP MA0049QH-Magistrate s Residence WY Housing $673,346.87  $            54,627.31 2

Yellowstone NP NS0486Q-SF WY Housing $340,346.49  $              9,927.50 2

Yellowstone NP NS0487Q-SF WY Housing $372,454.94  $            19,968.47 2

Yellowstone NP MA0080QH-SF, Middle Mammoth WY Housing $274,713.61  $            51,507.82 2

Yellowstone NP MA0081QH-SF, Middle Mammoth WY Housing $278,084.35  $            52,502.82 2
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Yellowstone NP MA0082QH-SF, Middle Mammoth WY Housing $279,385.11  $            75,492.36 2

Yellowstone NP MA0083QH-SF, Middle Mammoth WY Housing $278,760.27  $            56,915.79 2

Yellowstone NP MA0084QH-SF, Middle Mammoth WY Housing $217,244.21  $            34,900.45 2

Yellowstone NP MA0085QH-SF, Middle Mammoth WY Housing $229,955.89  $            30,089.48 2

Yellowstone NP MA0086QH-SF, Middle Mammoth WY Housing $230,122.39  $            53,154.49 2

Yellowstone NP MA0087QH-SF, Middle Mammoth WY Housing $267,050.75  $            97,205.23 2

Yellowstone NP MA0088QH-SF, Middle Mammoth WY Housing $309,282.91  $            34,677.65 2

Yellowstone NP MA0095QH-SF, Middle Mammoth WY Housing $331,314.33  $              9,870.81 2

Yellowstone NP MA0096QH-SF, Middle Mammoth WY Housing $331,314.33  $            62,560.09 2

Yellowstone NP FB0761U- Control building, wastewater treat plnt WY Buildings $395,235.17  $          160,917.43 2

Yellowstone NP BB0688U - (bikini beach) Fish Cleaning  Sewage Lift station WY Buildings $25,398.43  $            10,146.39 2

Yellowstone NP FC Ft Yellowstone Sidewalk WY Trails $560,574.36  $          115,351.76 2

Yellowstone NP 01-003  LYH Maintenance Mgr  Res WY Buildings $324,449.72  $            71,516.38 2

Yellowstone NP 03-001  Old Faithful Inn WY Buildings $105,719,206.45  $       3,757,166.65 2

Yellowstone NP 03-003  OFI Electric/Plumbing Shop WY Buildings $365,336.61  $            62,692.83 2

Yellowstone NP 10-005  OFSL Snow Lodge WY Buildings $43,736,838.23  $            86,735.74 2

Yellowstone NP Lamar Buffalo Ranch Electrical System WY All Others $291,233.54  $                       -   2

Yellowstone NP Bechler Electrical System WY All Others $107,455.14  $                       -   2

Yellowstone NP NO1001Q-LaPeyre House MT Housing $1,098,062.28  $            22,136.07 2

Yellowstone NP FC Great Fountain Boardwalk WY Trails $179,804.38  $            12,000.00 2

Yellowstone NP FC Beryl Springs Boardwalk WY Trails $78,240.59  $                       -   2

Yellowstone NP 01-YGS-STORAGE   Lake - Storage Building WY Buildings $128,473.84  $              7,382.54 2

Yellowstone NP MJ0413U -Pump House Firehole Drive WY Buildings $59,040.20  $                       -   2

Yellowstone NP FB0766U - Pump/Chlorinator Bldg WY Buildings $84,215.84  $            26,420.86 2

Yellowstone NP LA0785Q - SF WY Housing $385,860.86  $            17,681.81 2

Yellowstone NP TR0909U - Disinfections Bldg/Tower Falls CG WY Buildings $23,393.29  $            18,667.95 2

Yellowstone NP SE0657U-Chlorination building WY Buildings $86,220.97  $              4,054.43 2

Yellowstone NP SC Bison Capture Facility MT All Others $2,452,387.29  $          723,000.00 2

Yellowstone NP FC Canary Springs Boardwalk Loop WY Trails $431,670.18  $            10,000.00 2

Yellowstone NP FC Jupiter-Minerva Boardwalk Loop WY Trails $394,822.30  $          198,032.00 2

Yellowstone NP FC New Blue-Liberty Boardwalk Loop WY Trails $771,459.78  $          176,525.00 2

Yellowstone NP FB0324PH-Comfort Station WY Buildings $124,339.34  $            75,270.52 2

Yellowstone NP MJ1311Q- 4-plex WY Housing $2,326,444.56  $              7,659.50 2

Yellowstone NP FC Porcelain Basin Trail & Boardwalk WY Trails $1,267,418.26  $            91,950.00 2

Yellowstone NP FC Back Basin Trail & Boardwalk WY Trails $1,254,822.10  $          165,774.78 2

Yellowstone NP FC Porkchop/Echinus Loop WY Trails $1,236,855.20  $            45,642.96 2

Yellowstone NP BB1100U Generator bld, Bikini Beach lift sta WY Buildings $40,548.37  $                       -   2

Yellowstone NP Canyon Backup Electrical System WY All Others $150,638.04  $                       -   2

Yellowstone NP Madison Backup Electrical System WY All Others $90,382.82  $                       -   2

Yellowstone NP Lake Backup Electrical System WY All Others $125,531.70  $                       -   2

Yellowstone NP South Entrance Backup Electrical System WY All Others $50,212.68  $                       -   2

Yellowstone NP Bridge Bay WY All Others $1,462,681.90  $          728,025.21 2

Yellowstone NP Grant Village Marina WY All Others $2,264,632.04  $            35,916.80 2

Yellowstone NP MA1010Q -  Eight plex WY Housing $1,166,653.43  $            11,350.00 2

Yellowstone NP OF0489Q Eight Plex WY Housing $1,271,099.53  $            10,020.00 2

Yellowstone NP SE0658Q - Four Plex WY Housing $808,869.19  $            56,906.53 2

Yellowstone NP WE1400U - Lift Station/Generator bldg WY Buildings $62,382.10  $                       -   2

Zion NP ZILO B508-B511 Deluxe Quadraplex "Western" Cabin HS-210 UT Buildings $342,188.07  $            62,712.07 2

Zion NP ZILO B514-B515 Deluxe Duplex "Western" Cabin HS-212 UT Buildings $173,180.55  $            39,493.94 2

Zion NP ZILO B516-B517 Deluxe Duplex "Western" Cabin HS-213 UT Buildings $173,180.55  $            42,868.33 2

Zion NP ZILO B518-B519 Deluxe Duplex "Western" Cabin HS-214 UT Buildings $173,180.55  $            36,582.12 2

Zion NP ZILO B520-B521 Deluxe Duplex "Western" Cabin HS-215 UT Buildings $173,180.55  $            26,156.42 2

Zion NP ZILO B522-B523 Deluxe Duplex "Western" Cabin HS-216 UT Buildings $173,180.55  $            38,292.14 2

Zion NP ZILO B526-B529 Deluxe Quadraplex "Western" Cabin HS-217 UT Buildings $342,188.07  $            63,893.76 2

Zion NP ZILO B530-B531 Deluxe Duplex "Western" Cabin HS-218 UT Buildings $173,180.55  $            44,777.96 2

Zion NP ZILO B504-B507 Deluxe Quadraplex "Western" Cabin HS-207 UT Buildings $342,188.07  $            20,647.46 2

Zion NP ZILO B532-B533 Deluxe Duplex "Western" Cabin HS-219 UT Buildings $173,180.55  $            32,067.68 2

Zion NP ZILO B534-B535 Deluxe Duplex "Western" Cabin HS-220 UT Buildings $173,180.55  $            33,814.45 2

Zion NP ZILO B536-B537 Deluxe Duplex "Western" Cabin HS-221 UT Buildings $173,180.55  $            51,882.25 2

Zion NP ZILO B538-B539 Deluxe Duplex "Western" Cabin HS-222 UT Buildings $173,180.55  $            51,205.73 2

Zion NP Pa'Rus Trail Bridge #1 UT All Others $656,032.69  $              5,865.00 2

Zion NP RT 0933B Pine Creek Overlook Parking B UT Paved Roads $123,940.95  $              7,019.60 2

Zion NP RT 202A Watchman Campground Loop A UT Paved Roads $400,905.08  $          109,849.10 2

Zion NP RT 202B Watchman Campground Loop B UT Paved Roads $683,023.47  $          424,633.98 2

Zion NP RT 202C Watchman Campground Loop C UT Paved Roads $430,601.75  $          179,412.61 2

Zion NP RT 202D Watchman Campground Loop D UT Paved Roads $222,725.04  $          168,241.19 2

Zion NP RT 202E Watchman Campground Loop C & D Maintenance Access UT Paved Roads $192,811.00  $          212,446.31 2

Zion NP RT 0925B Zion Lodge Maintenance Parking UT Paved Roads $85,047.52  $            35,915.32 2

Zion NP RT 0909C Oak Creek Maintenance Overflow Parking C UT Paved Roads $99,712.97  $          280,279.35 2

Zion NP RT 403 1590-010S Oak Creek Service Bridge UT Paved Roads $796,171.89  $            48,006.00 2

Zion NP Pa'Rus Trail Bridge #2 UT All Others $655,901.23  $            15,832.98 2

Zion NP Pa'Rus Trail Bridge #3 UT All Others $531,330.29  $            18,324.21 2

Zion NP Pa'Rus Trail Bridge #4 UT All Others $269,187.60  $            20,430.28 2

Zion NP Pa'Rus Trail Bridge #5 UT All Others $162,519.18  $            18,452.22 2

Zion NP Little Siberia Trail Bridge UT All Others $51,951.28  $              8,573.05 2

Zion NP Birch Creek (Sand Bench) Trail Bridge UT All Others $86,947.61  $              2,651.46 2

Zion NP Weeping Rock Trail Bridge UT All Others $20,020.95  $              8,838.22 2

Zion NP Canyon Overlook Trail Bridge UT All Others $90,738.20  $            60,902.01 2

Zion NP Clear Creek Trail Bridge (East Rim) UT All Others $237,877.43  $            11,068.96 2

Zion NP TESI B140 Temple of Sinewava Comfort Station (2010) UT Buildings $462,784.72  $                       -   2

Zion NP Interpetive Media Wayside Systems UT All Others $302,954.27  $          475,399.10 2

Zion NP Zion Canyon (Virgin River Corridor) Maintained Landscape UT All Others $2,351,405.01  $          198,184.00 2

Zion NP Park Phone System UT All Others $1,984,482.46  $                       -   2

Zion NP VOIP Telephone & Messaging System UT All Others $1,202,023.36  $                       -   2

Zion NP TESI Temple of Sinawava Trailside Exhibit HS-0127 UT All Others $631,310.68  $                       -   2

Zion NP SOEN South Entrance Sign HS-0072 UT All Others $2,168,874.27  $          101,669.00 2

Zion NP EAEN East Entrance Sign HS-0073 UT All Others $1,463,037.42  $                       -   2

Zion NP RT 0943P Upper Lee Pass Parking UT Paved Roads $139,466.03  $            46,814.54 2

Zion NP RT 202F Watchman Campground Loop B (side loop) UT Paved Roads $360,408.31  $          180,711.04 2

Zion NP Timber Creek Overlook Trail UT Trails $107,621.63  $            11,393.49 2

Zion NP Administration and Museum Maintained Landscape UT All Others $209,730.28  $          192,497.00 2

Zion NP Southwest Corner Boundary Fence UT All Others $931,096.79  $                       -   2

Zion NP EAHO Eastside Residence HS-0031 UT Housing $786,412.85  $                       -   2

Zion NP OCHO Q26 Oak Creek HS-0026 UT Housing $408,754.15  $                       -   2

Zion NP OCHO Q25 Oak Creek HS-0025 UT Housing $408,754.15  $            14,441.62 2

Zion NP OCHO Q24 Oak Creek HS-0024 UT Housing $597,373.54  $              4,244.29 2

Zion NP OCHO Q21 Oak Creek HS-0021 UT Housing $408,754.15  $                       -   2

Zion NP OCHO Q27 Oak Creek UT Housing $542,191.34  $              8,384.80 2

Zion NP OCHO Q15 Oak Creek UT Housing $395,100.69  $            23,016.59 2

Zion NP OCHO Q14 Oak Creek UT Housing $395,100.69  $            14,968.00 2

Zion NP OCHO Q11 Oak Creek UT Housing $627,138.45  $              2,250.00 2

Zion NP OCHO Q9 Oak Creek HS-0009 UT Housing $632,662.63  $            51,073.80 2

Zion NP OCHO Q8 Oak Creek HS-0008 UT Housing $509,843.90  $            16,800.18 2

Zion NP OCHO Q6 Oak Creek UT Housing $609,574.02  $            17,042.58 2

Zion NP WAHO Q34 Watchman UT Housing $464,610.87  $            78,851.18 2

Zion NP WAHO Q35 Watchman UT Housing $429,339.80  $            18,000.00 2

Zion NP WAHO Q36 Watchman UT Housing $464,610.87  $            16,183.00 2

Zion NP WAHO Q37 Watchman UT Housing $429,339.80  $            33,844.00 2

Zion NP WAHO Q38 Watchman UT Housing $464,610.87  $                       -   2

Zion NP WAHO Q39 Watchman UT Housing $383,487.40  $            56,186.55 2

Zion NP WAHO Q40 Watchman UT Housing $482,246.41  $            52,238.78 2

Zion NP WAHO Q41 Watchman UT Housing $464,610.87  $            45,240.00 2

Zion NP WAHO Q42 Watchman UT Housing $438,157.56  $            53,311.40 2

Zion NP WAHO Q43 Watchman UT Housing $441,684.67  $                       -   2

Zion NP WAHO Q46 Watchman UT Housing $429,339.80  $            48,264.69 2

Zion NP WAHO Q47 Watchman UT Housing $429,339.80  $            52,640.26 2

Zion NP PCHO Q2 Pine Creek HS-0002 UT Housing $713,587.94  $              3,325.00 2

Zion NP PCHO Q3 Pine Creek HS-0003 UT Housing $655,301.96  $          347,245.24 2

Zion NP RT 202 Watchman Campground Road from RT 10 UT Paved Roads $1,633,316.99  $          844,142.01 2

Zion NP RT 402 Maintenance Access Road UT Paved Roads $400,453.61  $          557,434.63 2

Zion NP RT 0908N Administration Parking UT Paved Roads $204,881.06  $            11,310.46 2

Zion NP RT 0911P Museum Parking Area UT Paved Roads $570,161.92  $          289,545.21 2

Zion NP RT 0912P Tunnel East (Canyon Overlook) Parking UT Paved Roads $146,501.58  $            30,112.01 2

Zion NP RT 0913P Checkerboard Mesa Viewpoint Parking UT Paved Roads $262,664.73  $            20,930.66 2

Zion NP RT 0902P Visitor Center Parking UT Paved Roads $1,473,006.53  $          432,283.96 2

Zion NP RT 11 Court of the Patriarchs Parking RT-0996I 0915P UT Paved Roads $82,237.41  $            29,611.76 2

Zion NP RT 0917P Zion Lodge Cabin Parking UT Paved Roads $892,307.46  $          456,997.03 2

Zion NP RT 0918P West Rim Trailhead Parking UT Paved Roads $39,880.42  $            23,493.15 2

Zion NP RT 0919P Grotto Picnic Parking UT Paved Roads $194,147.01  $                       -   2

Zion NP RT 11 Weeping Rock Parking RT-0996G 0920P UT Paved Roads $499,626.45  $          229,582.73 2

Zion NP RT 11 Great White Throne Parking  RT-0996F 0921P UT Paved Roads $158,076.26  $            32,759.01 2

Zion NP RT 11 Big Bend Bus & Trailer Parking RT-0996E 0922P UT Paved Roads $447,582.03  $          308,215.96 2

Zion NP RT 11 Temple of Sinawava Parking RT-0996D  0923P UT Paved Roads $636,058.88  $            88,356.89 2

Zion NP RT 0924P Emerald Pools Horse Corral Parking UT Paved Roads $165,574.80  $          291,327.77 2

Zion NP RT 11  Zion Lodge Visitor Parking A RT-0996K 0925A UT Paved Roads $345,630.48  $          209,439.72 2

Zion NP Lodge to Grotto Trail RT-0002 UT Trails $260,463.33  $                       -   2

Zion NP Sand Bench Trail UT Trails $1,663,769.77  $          501,482.69 2

Zion NP Court of the Patriarchs Trail UT Trails $328,995.32  $          123,030.06 2

Zion NP Pa'Rus Trail UT Trails $2,438,432.82  $          271,710.69 2

Zion NP Temple Water Collection & Distribution System UT Water Systems $491,143.87  $                       -   2

Zion NP East Side Water Collection & Distribution System UT Water Systems $1,154,026.16  $            37,675.20 2

Zion NP BUMA Bus Maintenance Propane Fueling System UT All Others $1,852,116.83  $                       -   2

Zion NP Temple of Sinawava Maintained Landscape UT All Others $162,754.85  $            13,686.00 2

Zion NP Grotto Picnic Area Maintained Landscape UT All Others $1,299,017.14  $            99,733.85 2
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Zion NP Visitor Center Maintained Landscape UT All Others $2,278,116.41  $          818,938.34 2

Zion NP Nature Center Maintained Landscape UT All Others $194,087.35  $                       -   2

Zion NP Watchman Campground Maintained Landscape UT Campgrounds $8,897,086.83  $       1,191,346.23 2

Zion NP RT 0939P East Entrance Station Parking Area UT Paved Roads $118,239.93  $              8,590.73 2

Zion NP Connector Trail UT Trails $1,004,644.26  $            11,131.82 2

Zion NP Hidden Canyon Trail RT-0004 UT Trails $761,631.97  $          322,468.39 2

Zion NP Cable Mountain Trail UT Trails $498,861.69  $          144,184.53 2

Zion NP RT 0926P Kolob Visitor Center Parking UT Paved Roads $396,303.20  $            89,403.70 2

Zion NP RT 0930P Kolob Canyon Overlook Parking UT Paved Roads $837,790.29  $            60,665.63 2

Zion NP RT 0928P South Fork Parking Area UT Paved Roads $153,176.64  $            34,612.72 2

Zion NP RT 0929P Lee Pass Trailhead Parking UT Paved Roads $135,426.52  $            10,729.72 2

Zion NP RT 0927P Taylor Creek Trailhead Parking UT Paved Roads $179,426.04  $            34,612.72 2

Zion NP Taylor Creek Trail UT Trails $485,674.80  $            54,473.71 2

Zion NP LaVerkin Creek Trail UT Trails $2,480,603.08  $            41,980.50 2

Zion NP Hop Valley Trail UT Trails $1,270,847.69  $            19,515.20 2

Zion NP EOPC B009 Emergency Operations Center Building UT Buildings $6,217,248.76  $          249,969.50 2

Zion NP NACE B090 Zion Nature Center HS-0090 UT Buildings $4,217,025.23  $            62,129.12 2

Zion NP SOCA  B131 South Campground Comfort Station Rock HS-0131 UT Buildings $176,298.94  $          138,204.36 2

Zion NP SOEN B052 South Entrance Station 1 UT Buildings $26,546.42  $          237,376.56 2

Zion NP SOEN B055 South Entrance Station 2 UT Buildings $33,905.83  $          244,880.83 2

Zion NP RIEN B003 River Entrance Station Walk-up UT Buildings $225,590.86  $            13,194.00 2

Zion NP WACA B146 Watchman Campground B Loop Comfort Station S UT Buildings $176,298.94  $                       -   2

Zion NP WACA B147 Watchman Campground E Loop Comfort Station UT Buildings $176,298.94  $                       -   2

Zion NP ZILO B225 Motel A UT Buildings $7,597,694.30  $          297,623.93 2

Zion NP ZILO B226 Motel B UT Buildings $12,764,126.42  $          733,383.67 2

Zion NP ZILO B512-B513 Deluxe Duplex "Western" Cabin HS-211 UT Buildings $173,180.55  $            49,513.89 2

Zion NP ZILO B500-B503 Deluxe Quadraplex "Western" Cabin HS-206 UT Buildings $342,188.07  $            61,690.20 2

Zion NP ZILO B208 Dormitory (Overlook) HS-208 UT Buildings $1,821,366.26  $          722,473.89 2

Zion NP ZILO B209 Dormitory (Canyon Vista) HS-209 UT Buildings $1,897,256.52  $            10,225.77 2

Zion NP BICR B550 Birch Creek Machine Shop HS-086 UT Buildings $480,476.69  $            26,679.66 2

Zion NP BUMA B008 Bus Maintenance Bldg. UT Buildings $8,098,409.16  $            56,555.36 2

Zion NP WERO B165 Weeping Rock Vault Toilet UT Buildings $24,323.38  $                       -   2

Zion NP GROT B128 Grotto Original Museum HS-0032 UT Buildings $480,864.73  $              3,473.55 2

Zion NP GROT B130 Grotto Comfort Station HS-0130 UT Buildings $116,357.30  $          111,296.39 2

Zion NP ZILO B005 Zion Lodge Comfort Station UT Buildings $427,524.93  $            89,791.62 2

Zion NP BICR B551 Birch Creek 5-Stall Shed HS-0086A UT Buildings $744,180.92  $              3,556.22 2

Zion NP BICR Birch Creek 8-Stall Shed HS-0004 (B553) UT Buildings $744,180.92  $              4,440.21 2

Zion NP BICR B554 Birch Creek 2-Story Horse Barn HS-0223 UT Buildings $620,150.76  $              8,603.90 2

Zion NP EAEN B058 East Entrance Station II HS-0058 UT Buildings $43,137.94  $            20,828.94 2

Zion NP EAEN B006 East Entrance Station I UT Buildings $87,935.02  $              2,563.16 2

Zion NP Park Radio System UT All Others $6,737,682.60  $                       -   2

Zion NP Lava Point Area Boundary Fence UT All Others $876,731.95  $            70,773.95 2

Zion NP Lodge Area Maintained Landscape UT All Others $2,032,255.01  $            63,475.80 2

Zion NP RT 0932P Canyon Overlook Parking UT Paved Roads $113,803.80  $              6,092.74 2

Zion NP RT 0933A Pine Creek Parking A UT Paved Roads $120,205.71  $                       -   2

Zion NP RT 0934P PTI Facility Parking UT Paved Roads $1,061,093.71  $          247,264.10 2

Zion NP RT 0937P Zion VC Shuttle Bus Visitor Pick Up UT Paved Roads $1,199,916.13  $            51,157.33 2

Zion NP
East Entrance Station Septic System UT

Waste Water

Systems
$53,199.37  $                       -   2

Zion NP
East Side Housing Septic UT

Waste Water

Systems
$79,481.00  $              2,651.46 2

Zion NP RT 202 1590-001P Watchman Campground Bridge UT Paved Roads $1,812,819.78  $            22,288.50 2

Zion NP Lee Valley Boundry Fence UT All Others $736,935.08  $          327,715.07 2

Zion NP Horse Ranch Mountain Boundary Fence UT All Others $2,147,309.25  $          304,060.10 2

Zion NP Hop Valley Fence UT All Others $744,180.92  $          548,366.80 2

Agate Fossil Beds NM Daemonelix Trail NE Trails $387,228.41  $                       -   2

Agate Fossil Beds NM Maintenance Shop NE Buildings $443,904.98  $                       -   2

Agate Fossil Beds NM Hoffman Ranch House & Attached Garage NE Housing $565,656.44  $            30,543.45 2

Agate Fossil Beds NM Harold J. Cook Homestead Cabin NE Buildings $113,695.26  $                       -   2

Agate Fossil Beds NM Picnic Area NE All Others $23,775.04  $                       -   2

Agate Fossil Beds NM River Road, RT 10 NE Paved Roads $4,855,894.98  $       1,677,676.41 2

Agate Fossil Beds NM Housing Access Road, RT 400 NE Paved Roads $346,849.64  $            16,061.49 2

Agate Fossil Beds NM Headquarters Access Road, RT 200 NE Paved Roads $346,849.64  $            34,790.13 2

Agate Fossil Beds NM Radio System NE All Others $293,277.60  $                       -   2

Agate Fossil Beds NM Boundary Fence NE All Others $2,129,422.49  $            56,518.77 2

Apostle Islands NL STQBC01 - Campgrounds WI Campgrounds $36,381.98  $            12,774.81 2

Apostle Islands NL MIV01 - Lightstation Vault WI Buildings $29,925.42  $                       -   2

Apostle Islands NL RAV01 - Lightstation Grounds Vault #1 WI Buildings $29,925.42  $                       -   2

Apostle Islands NL RAV02 - Lightstation Grounds Vault #2 WI Buildings $29,925.42  $                       -   2

Apostle Islands NL RAP01 - Propane System for Light Station WI All Others $18,840.86  $                       -   2

Apostle Islands NL LSP01 - Propane System for LSBW01 WI All Others $17,174.51  $                       -   2

Apostle Islands NL LSP02 - Propane System for LSB01, LSB02 & LSW02 WI All Others $17,174.51  $                       -   2

Apostle Islands NL LSP03 - Propane System for LSB03 WI All Others $17,174.51  $                       -   2

Apostle Islands NL LSP04 - Propane System for LSB04 & LSB05 WI All Others $17,174.51  $                       -   2

Apostle Islands NL SAB01 - Lighthouse & Quarters, QMIS # 00000106 WI Housing $3,041,819.87  $          122,490.28 2

Apostle Islands NL DEB01 - Devils Light Tower WI Buildings $6,819,679.79  $            23,886.05 2

Apostle Islands NL LOB01 - La Pointe Light Tower WI Buildings $3,525,329.84  $          242,170.28 2

Apostle Islands NL MIB06 - Michigan Island Light Station Second Tower WI Buildings $4,547,653.49  $                       -   2

Apostle Islands NL OUB01 - Outer Island Lighthouse and Quarters, QMIS # 0000014 WI Housing $14,906,679.89  $            39,786.99 2

Apostle Islands NL LSB03 - Hokenson Quarters, QMIS # 00000180 WI Housing $937,357.30  $            55,860.88 2

Apostle Islands NL LSB05 - Visitor Center WI Buildings $2,240,249.07  $          610,164.24 2

Apostle Islands NL LSB22 - Fuel Station (Gas & Diesel) ASTs WI All Others $58,100.07  $                       -   2

Apostle Islands NL Meyers Beach - Access Roads, RT 0102 WI Paved Roads $591,220.98  $                       -   2

Apostle Islands NL RP - Fuel Station ASTs WI All Others $38,736.53  $                       -   2

Apostle Islands NL
LSBWW - Waste Water Treatment System WI

Waste Water

Systems
$640,699.75  $                       -   2

Apostle Islands NL STPIC01 - Campgrounds WI Campgrounds $197,809.63  $                       -   2

Apostle Islands NL STPI - Marina/Waterfront System WI All Others $5,923,007.75  $                       -   2

Apostle Islands NL RA - Marina/Waterfront System WI All Others $1,085,377.83  $          438,978.85 2

Apostle Islands NL LSB - Marina/Waterfront System WI All Others $2,980,252.31  $          157,754.32 2

Apostle Islands NL LSB - Wells and Water System WI Water Systems $997,493.60  $            75,597.17 2

Apostle Islands NL MBV01 - Vault Toilet (double) WI Buildings $51,471.73  $                       -   2

Apostle Islands NL STPIV01 - Presque Isle Vault Comfort Station WI Buildings $201,433.72  $            39,823.00 2

Apostle Islands NL STQBV01 - Quarry Bay Vault #1 East End Double WI Buildings $11,970.17  $              5,418.41 2

Apostle Islands NL LSB04 - Comfort Station WI Buildings $351,383.22  $                       -   2

Apostle Islands NL RP - Parkwide Telecom System WI All Others $38,092.76  $                       -   2

Apostle Islands NL RA- Raspberry Island Lightstation Cultural Landsca WI All Others $657,652.80  $            44,658.21 2

Apostle Islands NL APIS - Parkwide Radio System WI All Others $743,725.33  $                       -   2

Arkansas Post NMem
ARPO Waste Water System AR

Waste Water

Systems
$3,190,630.77  $          494,809.31 2

Arkansas Post NMem Picnic Area Access Road RT0200 AR Paved Roads $1,362,961.43  $          210,928.19 2

Arkansas Post NMem Earthworks Grounds  HB-6 Fort Hindman AR All Others $1,684,346.58  $                       -   2

Arkansas Post NMem Visitor Center Grounds AR All Others $2,563,246.22  $              4,962.24 2

Arkansas Post NMem Old Townsite Paved  Walks AR Trails $315,762.22  $              4,579.45 2

Badlands NP South Unit Maintained Landscape SD All Others $258,857.47  $          154,557.55 2

Badlands NP #186 CP CG Amphitheater Projection Building SD Buildings $51,907.26  $                       -   2

Badlands NP #164 Administration Building SD Buildings $968,935.44  $                       -   2

Badlands NP #152 Conference / Maintenance Building SD Buildings $581,361.26  $            10,505.96 2

Badlands NP #12  Resource Protection Building SD Buildings $679,985.05  $            51,160.51 2

Badlands NP #172 Natural Resources Office Building SD Buildings $472,932.77  $                       -   2

Badlands NP Q - 00000028 - 3 BR - #28 Quarters SD Housing $256,593.54  $                       -   2

Badlands NP Q - 00000029 - 3 BR - #29 Quarters SD Housing $256,593.54  $            41,018.62 2

Badlands NP Q - 00000030 - 3 BR - #30 Quarters SD Housing $259,915.09  $              7,734.00 2

Badlands NP Q - 00000031 - 3 BR - #31 Quarters SD Housing $259,915.09  $                       -   2

Badlands NP Q - 00000032 - 2 BR - #32 Quarters SD Housing $236,911.75  $            16,530.79 2

Badlands NP Q - 00000033 - 2 BR - #33 Quarters SD Housing $236,911.75  $            63,427.04 2

Badlands NP Q - 00000034 - 3 BR - #34 Quarters SD Housing $236,081.97  $                       -   2

Badlands NP Q - 00000046 - 2 BR - #46 Quarters SD Housing $236,911.75  $              9,086.88 2

Badlands NP #135 Seasonal Apartment Building SD Housing $626,521.54  $            10,760.00 2

Badlands NP #45 Seasonal Apartment Building SD Housing $482,338.60  $            10,800.00 2

Badlands NP #51 Seasonal Apartment Building SD Housing $482,338.60  $              8,042.40 2

Badlands NP #52 Seasonal Apartment Building SD Housing $482,338.60  $              8,445.60 2

Badlands NP #35 Maintenance Shop SD Buildings $2,302,286.03  $            83,297.20 2

Badlands NP Q - 00000060 - 3 BR - #60 Quarters SD Housing $218,433.16  $            38,695.50 2

Badlands NP Door / Window Parking Lot - RT 902P SD Paved Roads $1,198,636.34  $                       -   2

Badlands NP #171 Door / Window Vault Toilet SD Buildings $112,352.01  $                       -   2

Badlands NP Door Trail SD Trails $397,191.72  $                       -   2

Badlands NP #145 South Unit Ranger Station SD Buildings $346,048.37  $                       -   2

Badlands NP #176 Collection Storage Building SD Buildings $1,243,414.20  $                       -   2

Badlands NP #177 CP Area Fire Cache SD Buildings $1,276,651.97  $                       -   2

Badlands NP Fossil Trail  Parking, RT 912P SD Paved Roads $861,550.67  $          704,557.28 2

Badlands NP #189 Fossil Exhibit Vault Toilet SD Buildings $112,352.01  $                       -   2

Badlands NP #156  Bigfoot Pass Overlook Picnic Area Vault Toilet SD Buildings $17,057.49  $                       -   2

Badlands NP #155 Conata Picnic Area Vault Toilet SD Buildings $17,057.49  $                       -   2

Badlands NP Q - 00000200 - 3 BR - #200 Quarters SD Housing $284,524.79  $            14,278.20 2

Badlands NP #154 Sage Creek CG North Vault Toilet SD Buildings $17,057.49  $                       -   2

Badlands NP #198 Sage Creek CG South Vault Toilet SD Buildings $17,057.49  $                       -   2

Badlands NP
Cedar Pass Campground Wastewater System SD

Waste Water

Systems
$329,804.86  $            31,295.00 2

Badlands NP Pinnacles Overlook Parking Area, RT 922P SD Paved Roads $569,798.49  $            56,976.59 2

Badlands NP Pinnacles Overlook Trail SD Trails $61,793.82  $                       -   2

Badlands NP Window Trail SD Trails $280,307.73  $                       -   2

Badlands NP Fossil Exhibit Trail SD Trails $310,257.48  $                       -   2

Badlands NP Cliff Shelf Nature Trail Parking Area, RT 903P SD Paved Roads $586,084.05  $            35,871.13 2
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Badlands NP Cliff Shelf Nature Trail SD Trails $851,038.27  $                       -   2

Badlands NP Conata Road (Paved) - RT 204 SD Paved Roads $6,129,501.84  $          826,316.53 2

Badlands NP Cedar Pass CG Access Road (Paved) - RT 203 SD Paved Roads $928,611.09  $            12,294.19 2

Badlands NP
Sage Creek Rim Road (Gravel) - RT 201 SD Unpaved Roads $6,429,156.47  $          228,902.40 2

Badlands NP
Sheep Mountain Road (Gravel), RT 200 SD Unpaved Roads $2,722,921.75  $          163,196.22 2

Badlands NP
South Unit Wastewater System SD

Waste Water

Systems
$167,694.27  $          140,554.10 2

Badlands NP
Cedar Pass Wastewater Lagoons SD

Waste Water

Systems
$2,668,883.71  $                       -   2

Badlands NP Big Badlands Overlook Parking, RT 901P SD Paved Roads $1,334,967.68  $              5,552.16 2

Badlands NP Ben Reifel VC Parking - RT 904P SD Paved Roads $839,496.57  $            98,021.10 2

Badlands NP RV Parking and Rear VC Parking - RT 905 SD Paved Roads $1,553,061.43  $          113,459.70 2

Badlands NP Bigfoot Pass Overlook Parking - RT 914P SD Paved Roads $813,997.84  $            64,531.17 2

Badlands NP Big Badlands Trail SD Trails $143,352.13  $                       -   2

Badlands NP Panoramic Overlook Trail SD Trails $32,856.16  $                       -   2

Badlands NP
CP Developed Area Wastewater Systems SD

Waste Water

Systems
$4,669,040.97  $          120,894.75 2

Badlands NP Cedar Pass Developed Area Water System SD Water Systems $305,051.77  $                       -   2

Badlands NP Conata Picnic Road - RT 208 SD Paved Roads $1,139,580.77  $          865,356.55 2

Badlands NP Bison Corrals Maintained Landscape SD All Others $1,262,832.73  $                       -   2

Badlands NP Homestead Overlook Trail SD Trails $91,182.67  $                       -   2

Badlands NP Conata Basin Overlook Trail SD Trails $75,985.56  $                       -   2

Badlands NP Bigfoot Pass Overlook Trail SD Trails $158,049.96  $                       -   2

Badlands NP BADL Boundary Fence SD All Others $20,935,168.66  $       1,563,261.41 2

Badlands NP #201 Pinnacles Vault Toilet SD Buildings $112,352.01  $                       -   2

Badlands NP
White River Visitor Center Parking, RT 928P SD Unpaved Roads $145,937.87  $              9,634.05 2

Badlands NP Amphitheater Seating SD All Others $539,497.48  $                       -   2

Badlands NP BADL Radio Tower SD All Others $143,950.42  $                       -   2

Brown v. Board of Education NHS BRVB Computer System KS All Others $185,594.97  $                       -   2

Buffalo NR LD Buffalo Point Campground Loop D Road AR Paved Roads $119,324.52  $            21,359.05 2

Buffalo NR LD Buffalo Point Campground Loop E Road AR Paved Roads $119,324.52  $            24,417.05 2

Buffalo NR LD Buffalo Point Campground Loop B Road AR Paved Roads $132,582.80  $            47,889.28 2

Buffalo NR LD Buffalo Point Campground Loop A Road AR Paved Roads $318,198.73  $            64,473.81 2

Buffalo NR LD Buffalo Point Campground Loop C Road AR Paved Roads $185,615.93  $            33,866.87 2

Buffalo NR LD Buffalo Point Campground Loop B Loop Road AR Paved Roads $66,291.40  $            15,346.75 2

Buffalo NR LD Buffalo Point Mid Level Group Campground Road AR Paved Roads $492,706.37  $            81,646.16 2

Buffalo NR LD Buffalo Point Rustic Cabin Loop Road AR Paved Roads $1,018,259.83  $            70,705.20 2

Buffalo NR LD Buffalo Point Modern Cabin Loop Road AR Paved Roads $318,198.73  $            53,803.31 2

Buffalo NR LD Buffalo Point Cabin 13 and 14 Access Road AR Paved Roads $172,357.65  $            25,356.43 2

Buffalo NR LD Buffalo Point RV Dump  Station Road AR Paved Roads $66,291.40  $            11,993.95 2

Buffalo NR MD Tyler Bend Information Loop Road AR Paved Roads $66,291.40  $            15,699.24 2

Buffalo NR MD Tyler Bend RV Dump Station Road AR Paved Roads $79,549.68  $            18,641.84 2

Buffalo NR MD Tyler Bend Campground Loop A Road AR Paved Roads $397,748.41  $          112,271.14 2

Buffalo NR MD Tyler Bend Campground Loop B Road AR Paved Roads $477,298.10  $            50,467.64 2

Buffalo NR MD Tyler Bend Visitor Center Parking AR Paved Roads $146,556.76  $            21,728.68 2

Buffalo NR MD Tyler Bend Pavilion / Picnic Parking AR Paved Roads $515,064.31  $            89,370.47 2

Buffalo NR MD Woolum Horse Camp AR Campgrounds $128,551.57  $                       -   2

Buffalo NR MD TB Shine Eye Vault Toilet AR Buildings $12,870.33  $              1,120.51 2

Buffalo NR UD BV LV Lost Valley Campground AR Campgrounds $124,266.52  $                       -   2

Buffalo NR
MD TB Maintenance Waste Water System AR

Waste Water

Systems
$56,745.19  $                       -   2

Buffalo NR UD PR Pruitt Gasoline Fuel System AR All Others $59,124.94  $              9,242.72 2

Buffalo NR UD PR Pruitt Diesel Fuel System AR All Others $59,124.94  $            16,242.72 2

Buffalo NR UD PR Maint. Shop 415 AR Buildings $1,059,318.69  $            66,119.03 2

Buffalo NR MD WO Woolum Campground 301 AR Campgrounds $282,813.46  $              9,736.80 2

Buffalo NR UD PR Equipment Shop 423 AR Buildings $706,212.46  $            24,242.72 2

Buffalo NR MD TB Tyler Bend Gasoline Fuel Systems AR All Others $59,124.94  $              9,242.72 2

Buffalo NR MD Tyler Bend Groupsite Loop Road AR Paved Roads $238,649.05  $            67,883.56 2

Buffalo NR MD TB Tyler Bend Diesel Fuel System AR All Others $59,124.94  $            16,242.72 2

Buffalo NR UD SC Steel Cr. Ranger Sta./Fire Cache/Garage 417 AR Buildings $412,074.97  $            18,447.93 2

Buffalo NR UD KY Kyles Restroom 4131 AR Buildings $181,907.19  $              4,349.74 2

Buffalo NR LD BP CG Bathhouse A 216 AR Buildings $201,438.89  $            19,574.05 2

Buffalo NR LD BP CG Comfort Station B 217 AR Buildings $139,928.61  $                       -   2

Buffalo NR LD BP CG Bathhouse B 218 AR Buildings $201,438.89  $                       -   2

Buffalo NR LD BP CG Restroom C 220 AR Buildings $110,776.82  $                       -   2

Buffalo NR LD BP CG Bathhouse C 221 AR Buildings $223,011.22  $            21,183.10 2

Buffalo NR MD TB Fire Cache 3-25 AR Buildings $604,729.88  $              1,813.91 2

Buffalo NR LD BP CG Restroom D 224 AR Buildings $110,776.82  $                       -   2

Buffalo NR LD BP CG Bathhouse D 225 AR Buildings $223,011.22  $            21,183.10 2

Buffalo NR MD TB Visitor Center 3-30 AR Buildings $1,660,939.59  $          180,599.14 2

Buffalo NR MD TB Amphitheater 3-33 AR All Others $826,850.87  $                       -   2

Buffalo NR MD TB Campground Restroom #1 3-34 AR Buildings $134,972.80  $              9,279.31 2

Buffalo NR MD TB Campground Restroom #2 3-35 AR Buildings $134,972.80  $              2,157.35 2

Buffalo NR MD TB Campground Restroom #3 3-36 AR Buildings $134,972.80  $              9,673.56 2

Buffalo NR MD TB Campground Restroom #4 3-37 AR Buildings $134,972.80  $              7,510.47 2

Buffalo NR MD TB Campground Restroom/Shower #5 3-38 AR Buildings $164,096.66  $            51,250.87 2

Buffalo NR MD TB Visitor Center Grounds 3-09 AR All Others $120,489.10  $                       -   2

Buffalo NR MD TB Sod Collier Grounds 3-16 AR All Others $302,193.24  $                       -   2

Buffalo NR UD PR Fire Cache 442A AR Buildings $806,306.51  $                       -   2

Buffalo NR MD TB Water System Maintenance 3-12 AR Water Systems $1,139,317.48  $          188,060.54 2

Buffalo NR UD ER Erbie CG Water System 4-59 AR Water Systems $674,214.99  $                  85.81 2

Buffalo NR UD BV William Villines (Beaver Jim) Landscaped Area AR All Others $37,774.15  $              3,468.05 2

Buffalo NR MD TB Campground Water System 3-12 AR Water Systems $1,322,042.04  $          145,146.41 2

Buffalo NR UD ER Parker-Hickman Grounds 4-11 AR All Others $151,096.62  $                       -   2

Buffalo NR LD DF Dillards Ferry Picnic Area 205 AR All Others $204,249.19  $              8,092.93 2

Buffalo NR
LD BP  Septic System, Mid-Level Pavilion 210 AR

Waste Water

Systems
$67,691.12  $                       -   2

Buffalo NR LD DF Dillards Ferry Water System 202 AR Water Systems $317,459.86  $                       -   2

Buffalo NR LD BP CG Restroom E 240 AR Buildings $36,148.22  $                       -   2

Buffalo NR
LD DF Dillards Septic System AR

Waste Water

Systems
$89,893.06  $                       -   2

Buffalo NR LD BP Ranger Station  202 AR Buildings $297,747.00  $            26,548.96 2

Buffalo NR
MD TB RV Site Sewage Lift Station U3-E AR

Waste Water

Systems
$177,086.73  $                978.02 2

Buffalo NR
LD RU Rush Road 121.1 AR Unpaved Roads $1,186,436.93  $            88,141.26 2

Buffalo NR
UD ER Erbie CG RR 461 Wastewater/Septic Sys. AR

Waste Water

Systems
$89,893.06  $                       -   2

Buffalo NR
UD ER Erbie CG RR 469/470 Wastewater/Septic Sys. AR

Waste Water

Systems
$95,842.00  $                       -   2

Buffalo NR
UD PR Upper Pruitt Waste Water/Septic System AR

Waste Water

Systems
$89,893.06  $                       -   2

Buffalo NR LD RU Rush Campground Water System 248 AR Water Systems $300,062.66  $                       -   2

Buffalo NR LD Buffalo Point Road AR Paved Roads $3,054,779.48  $          441,654.13 2

Buffalo NR
MD GL Gilbert  Access Road 930 AR Unpaved Roads $162,711.35  $                       -   2

Buffalo NR LD Buffalo Point Campground Road AR Paved Roads $689,430.58  $          180,383.53 2

Buffalo NR LD RU Rush Trail AR Trails $295,150.82  $              6,438.54 2

Buffalo NR
UD PR Maintenance Waste Water System AR

Waste Water

Systems
$89,893.06  $                       -   2

Buffalo NR LD RU Rush Historic Smelter 261 AR All Others $43,835.94  $                       -   2

Buffalo NR UD BV Lost Valley Road 244 AR Paved Roads $203,389.19  $            38,401.57 2

Buffalo NR
UD BV Ponca Access Road 249 AR Unpaved Roads $122,033.51  $                       -   2

Buffalo NR UD BV LV Lost Valley Trail AR Trails $139,331.69  $              4,591.70 2

Buffalo NR
UD KY Kyles Road 144 AR Unpaved Roads $912,507.96  $                       -   2

Buffalo NR
UD ER Erbie Campground Road 269 AR Unpaved Roads $373,907.40  $            81,787.39 2

Buffalo NR LD BP Buffalo Point Diesel Fuel System AR All Others $59,124.94  $            16,242.72 2

Buffalo NR
UD OZ Ozark Campground Road 248 AR Unpaved Roads $1,477,393.84  $                       -   2

Buffalo NR UD OZ Ozark CG Water System 4-08 AR Water Systems $472,868.81  $                       -   2

Buffalo NR
UD PR Pruitt Picnic Area Road 942 AR Unpaved Roads $47,457.48  $            10,763.16 2

Buffalo NR
UD HA Hasty Campground Road 943 AR Unpaved Roads $47,457.48  $                       -   2

Buffalo NR
UD CA Carver Road 140 AR Unpaved Roads $142,372.43  $                       -   2

Buffalo NR UD BV LV Water System 4-02 AR Water Systems $415,349.97  $                       -   2

Buffalo NR LD BP Indian Rockhouse Loop Trail AR Trails $312,233.22  $              9,388.74 2

Buffalo NR
UD BV LV Waste Water/Septic System AR

Waste Water

Systems
$168,852.60  $                       -   2

Buffalo NR UD BV Ponca Access Grounds 4-04 AR All Others $121,071.39  $                       -   2

Buffalo NR UD SC Steel Creek Campground AR Campgrounds $398,509.87  $          136,553.04 2

Buffalo NR
UD SC Steel Cr. CG RR Waste Water/Septic System AR

Waste Water

Systems
$84,102.26  $                       -   2

Buffalo NR
UD SC Steel Cr. Launch RR Waste Water/Septic Sys. AR

Waste Water

Systems
$83,458.84  $                       -   2

Buffalo NR UD KY Kyles Campground 4-09 AR Campgrounds $291,383.56  $            25,662.45 2

Buffalo NR UD OZ Ozark Campground 4-15 AR Campgrounds $89,986.10  $            35,953.23 2
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Buffalo NR UD PR Upper Pruitt Picnic Area 4-17 AR All Others $206,518.62  $            14,064.73 2

Buffalo NR UD PR Lower Pruitt Access Grounds 4-21 AR All Others $213,655.40  $                       -   2

Buffalo NR LD BP Buffalo Point Gasoline Fuel System AR All Others $59,124.94  $              9,242.72 2

Buffalo NR LD BP Buffalo Point Upper Level Landscaped Area 20 AR Campgrounds $1,119,548.31  $            50,404.96 2

Buffalo NR UD SC Steel Creek Campground Restroom 4-125 AR Buildings $134,972.80  $              4,135.91 2

Buffalo NR UD SC Steel Creek Launch Restroom 4-126 AR Buildings $185,405.41  $              4,135.91 2

Buffalo NR UD BV Villines Farm Grounds 4-43 AR All Others $151,096.62  $                       -   2

Buffalo NR UD PR Upper Pruitt Water System 4-06 AR Water Systems $415,349.97  $                       -   2

Buffalo NR UD KY Kyles  Water Sys. 4-24 AR Water Systems $342,216.90  $            11,473.56 2

Buffalo NR UD SC Steel Creek Water System 4-12 AR Water Systems $197,667.83  $            31,298.14 2

Buffalo NR UD CA Carver Water System 4-62 AR Water Systems $24,394.23  $                       -   2

Buffalo NR
UD KY Kyles RR Waste Water/Septic System AR

Waste Water

Systems
$58,926.63  $                       -   2

Buffalo NR
UD OZ Ozark RR Waste Water/Septic System AR

Waste Water

Systems
$107,223.59  $                       -   2

Buffalo NR LD BP CG RV Electrical System AR All Others $2,021,982.14  $                       -   2

Little Rock Central High School NHS
UTIL Waste Water System New VC AR

Waste Water

Systems
$101,904.19  $                       -   2

Little Rock Central High School NHS UTIL Water System AR Water Systems $87,969.67  $                       -   2

Little Rock Central High School NHS Interpretive Media Exhibits AR All Others $2,056,060.55  $            23,885.04 2

Little Rock Central High School NHS GRDS Commemorative Garden AR All Others $159,369.41  $                       -   2

Cuyahoga Valley NP ND Dzerzynski (Boston Store) Grounds (Tract 118-75) OH All Others $136,215.89  $                       -   2

Cuyahoga Valley NP ND Peninsula Depot Grounds OH All Others $3,130.43  $              2,456.68 2

Cuyahoga Valley NP ND CVSR Corridor Interpretive Media OH All Others $56,483.06  $              1,800.00 2

Cuyahoga Valley NP ND Frazee House Interpretive Media (Tract 125-43) OH All Others $614,811.70  $                       -   2

Cuyahoga Valley NP ND Brandywine Falls Complex Interpretive Media OH All Others $16,138.62  $            27,300.00 2

Cuyahoga Valley NP ND Boston Store Interpretive Media (Track 118-74) OH All Others $1,051,062.13  $                       -   2

Cuyahoga Valley NP ND Peninsula Depot Visitor Center Complex Interpretive Media OH All Others $198,346.20  $                       -   2

Cuyahoga Valley NP ND Countryside Initiative Interpretive Media OH All Others $10,964.96  $                       -   2

Cuyahoga Valley NP SD CVSR Corridor Interpretive Media OH All Others $56,483.06  $              3,000.00 2

Cuyahoga Valley NP SD Countryside Initiative Interpretive Media OH All Others $12,792.45  $                       -   2

Cuyahoga Valley NP ND Frazee House (Tract 125-43) OH Buildings $2,355,133.64  $            37,918.65 2

Cuyahoga Valley NP SD VK  Lake Grounds OH All Others $228,753.86  $            53,794.15 2

Cuyahoga Valley NP SD Botzum Berry Farm Cottage Privy OH Buildings $9,004.21  $                       -   2

Cuyahoga Valley NP SD Botzum Berry Farm Cottage OH Buildings $240,112.24  $                       -   2

Cuyahoga Valley NP ND Fitzwater Rd Bridge over River, 6160-035P OH Paved Roads $11,448,401.06  $            65,866.50 2

Cuyahoga Valley NP ND Stanford Rd Bridge OH Paved Roads $487,839.03  $                       -   2

Cuyahoga Valley NP CUVA - Pedestrian Bridge-241721 OH All Others $545,269.68  $          780,000.00 2

Cuyahoga Valley NP ND East Rim Trail OH Trails $531,800.38  $                       -   2

Cuyahoga Valley NP ND Boston Store Grounds (Tract 118-74) OH All Others $167,520.17  $              1,417.55 2

Cuyahoga Valley NP ND Brandywine Falls Comfort Station OH Buildings $374,540.82  $                       -   2

Cuyahoga Valley NP ND Brandywine Falls Grounds OH All Others $305,005.15  $            26,241.45 2

Cuyahoga Valley NP ND Brandywine Falls Parking, CUVA-0911 OH Paved Roads $568,666.66  $            18,420.26 2

Cuyahoga Valley NP ND CMA Central Maintenance Area & Auto Shop OH Buildings $2,151,005.45  $            38,464.22 2

Cuyahoga Valley NP ND CMA Central Maintenance Area Parking, CUVA-0906 OH Paved Roads $652,846.52  $            14,714.10 2

Cuyahoga Valley NP SD Ledges Grounds OH All Others $2,165,536.56  $          111,547.29 2

Cuyahoga Valley NP SD Ledges Parking Area, CUVA-0920 OH Paved Roads $962,128.27  $            35,037.79 2

Cuyahoga Valley NP SD Octagon Parking Area, CUVA-0918 OH Paved Roads $605,120.27  $            32,508.27 2

Cuyahoga Valley NP SD Octagon Grounds OH All Others $622,210.50  $            66,108.01 2

Cuyahoga Valley NP
ND Hines Hill Parking Area, CUVA-0951 OH Unpaved Roads $263,778.69  $            77,529.68 2

Cuyahoga Valley NP ND Hines Hill Grounds OH All Others $854,352.84  $            12,913.30 2

Cuyahoga Valley NP
ND Homestead Parking (Tract 113-02) OH Unpaved Roads $87,022.50  $            27,095.79 2

Cuyahoga Valley NP ND Jaite HQ Parking A, North Side, CUVA-0908A OH Paved Roads $135,978.40  $              2,976.71 2

Cuyahoga Valley NP ND Jaite Duplex Parking, CUVA-0909 OH Paved Roads $160,894.23  $          144,472.99 2

Cuyahoga Valley NP SD Everett Covered Bridge OH All Others $1,298,667.30  $                       -   2

Cuyahoga Valley NP SD Everett Covered Bridge Grounds OH All Others $202,828.42  $            10,597.98 2

Cuyahoga Valley NP SD Hunt Farm Grounds (Tract 121-05) OH All Others $117,426.98  $              2,456.68 2

Cuyahoga Valley NP SD South District Ranger Station (Gifford) (Tract 114-55) OH Buildings $1,369,046.28  $            45,103.34 2

Cuyahoga Valley NP SD CVEEC  Grounds OH All Others $1,186,601.17  $              4,914.37 2

Cuyahoga Valley NP SD CVEEC  Trails OH Trails $895,793.02  $                       -   2

Cuyahoga Valley NP
SD Oak Hill Road DUA, CUVA-0206 OH Unpaved Roads $374,575.09  $            12,135.30 2

Cuyahoga Valley NP SD Botzum (Indian  Mound ) Parking, CUVA-0936 OH Paved Roads $1,054,560.00  $            15,416.76 2

Cuyahoga Valley NP SD Botzum ( Indian Mound ) Grounds (Tract 116-32) OH All Others $137,252.32  $                       -   2

Cuyahoga Valley NP SD Towpath  Ira Trailhead Parking Area, CUVA-0935 OH Paved Roads $292,491.60  $          207,980.01 2

Cuyahoga Valley NP SD Ira Trailhead Grounds OH All Others $38,125.64  $              2,456.68 2

Cuyahoga Valley NP SD VK Complex Docks OH All Others $931,751.60  $                       -   2

Cuyahoga Valley NP SD VK  Lake Dam OH All Others $1,292,060.19  $          111,031.86 2

Cuyahoga Valley NP
ND Clayton Stanford Road, CUVA-0706 OH Unpaved Roads $19,208.98  $                       -   2

Cuyahoga Valley NP SD CVEEC Cattail Dam OH All Others $721,859.62  $                       -   2

Cuyahoga Valley NP SD CVEEC Whirlygig Dam OH All Others $143,355.38  $                       -   2

Cuyahoga Valley NP SD Horseshoe Dam OH All Others $1,129,983.80  $                       -   2

Cuyahoga Valley NP SD Pine Hollow Parking, CUVA-0924 OH Paved Roads $1,122,374.95  $          607,594.55 2

Cuyahoga Valley NP ND Brecksville Station Road Trail Bridge, RT 001T (Track 104 OH All Others $1,238,091.94  $          692,974.53 2

Cuyahoga Valley NP SD CVEEC  Redwing Dam OH All Others $313,706.26  $                       -   2

Cuyahoga Valley NP ND Brecksville Station Road Grounds (Track 104-44) OH All Others $525,827.18  $            20,268.08 2

Cuyahoga Valley NP ND Brandywine Falls Boardwalk Trail OH Trails $404,837.61  $            18,441.31 2

Cuyahoga Valley NP SD Pine Hollow Comfort Station OH Buildings $578,177.24  $            41,621.66 2

Cuyahoga Valley NP ND Rockside Road Shelter Parking, CUVA-0954 OH Paved Roads $1,831,257.68  $          111,338.35 2

Cuyahoga Valley NP ND Brecksville Station Road Shelter (Track 104-44) OH Buildings $790,863.86  $            57,794.54 2

Cuyahoga Valley NP ND Towpath Red Lock Trailhead Parking, CUVA-0907 OH Paved Roads $117,826.32  $            23,220.15 2

Cuyahoga Valley NP SD Towpath Hunt Parking Area, CUVA-0098 OH Paved Roads $179,507.25  $                       -   2

Cuyahoga Valley NP ND Towpath Lock 29 Parking, CUVA-0914 OH Paved Roads $397,397.36  $            26,324.97 2

Cuyahoga Valley NP ND Towpath Lock 29 Water Systems OH Water Systems $68,693.07  $                       -   2

Cuyahoga Valley NP SD Railroad Culvert Bridge #439, 6160-006 OH Paved Roads $1,795,236.62  $          274,711.50 2

Cuyahoga Valley NP ND Lock 36 Canal Bridge OH All Others $221,369.86  $                       -   2

Cuyahoga Valley NP ND Canal Lock 39 OH All Others $375,552.12  $                       -   2

Cuyahoga Valley NP ND Canal Lock 39 Wasteway OH All Others $1,498,758.18  $                       -   2

Cuyahoga Valley NP ND Canal Lock 37 OH All Others $349,618.37  $                       -   2

Cuyahoga Valley NP ND Canal Lock 35 OH All Others $433,685.81  $                       -   2

Cuyahoga Valley NP ND Canal Lock 34 (Red Lock) OH All Others $457,917.53  $                       -   2

Cuyahoga Valley NP ND Canal Lock 33 OH All Others $397,830.65  $                       -   2

Cuyahoga Valley NP ND Canal Lock 32 OH All Others $410,191.08  $                       -   2

Cuyahoga Valley NP ND Canal Lock 31 OH All Others $500,927.85  $                       -   2

Cuyahoga Valley NP ND Canal Lock 30 OH All Others $471,411.56  $                       -   2

Cuyahoga Valley NP ND Canal Lock 29 OH All Others $664,921.67  $                       -   2

Cuyahoga Valley NP SD Canal Lock 28 OH All Others $433,685.81  $                       -   2

Cuyahoga Valley NP SD Canal Lock 27 OH All Others $482,797.03  $                       -   2

Cuyahoga Valley NP SD Canal Lock 26 OH All Others $399,539.30  $                       -   2

Cuyahoga Valley NP SD Canal Lock 25 (Half Lock) OH All Others $476,616.83  $                       -   2

Cuyahoga Valley NP SD Canal Lock 24 (Half Lock) OH All Others $476,778.76  $                       -   2

Cuyahoga Valley NP ND Fitzwater Maintenance Yard Road, CUVA-0400 OH Paved Roads $637,888.02  $            73,452.46 2

Cuyahoga Valley NP ND Brecksville Station Parking, CUVA-0905 OH Paved Roads $1,245,401.19  $          163,594.94 2

Cuyahoga Valley NP SD Hunt Farm Visitor Info Center Parking, CUVA-0934 OH Paved Roads $210,041.99  $          164,071.22 2

Cuyahoga Valley NP ND Frazee Vault Toilet OH Buildings $32,477.46  $              1,376.77 2

Cuyahoga Valley NP SD Wetmore Trailhead Vault Toilet OH Buildings $32,477.46  $              1,376.77 2

Cuyahoga Valley NP SD Horseshoe Pond Vault Toilet OH Buildings $32,477.46  $              2,326.48 2

Cuyahoga Valley NP ND Pine Lane Vault Toilet OH Buildings $32,477.46  $              1,376.77 2

Cuyahoga Valley NP SD Everett Covered Bridge Vault Toilet (Tract 112-81) OH Buildings $32,477.46  $              2,326.48 2

Cuyahoga Valley NP SD Indigo Lake Vault Toilet OH Buildings $32,477.46  $                       -   2

Cuyahoga Valley NP SD Howe Meadow Vault Toilet (Tract 121-29) OH Buildings $53,844.22  $                       -   2

Cuyahoga Valley NP SD Oakhill Vault Toilet OH Buildings $53,844.22  $              2,326.48 2

Cuyahoga Valley NP SD Botzum Vault Toilet OH Buildings $53,844.22  $              7,101.81 2

Cuyahoga Valley NP SD Furnace Run Trail OH Trails $253,070.41  $              3,319.73 2

Cuyahoga Valley NP
ND Boston Trailhead Parking, CUVA-0947 (118-79) OH Unpaved Roads $172,244.23  $              1,363.59 2

Dayton Aviation NHP DAAV Information Technology Systems OH All Others $338,880.88  $                       -   2

Dayton Aviation NHP WDS Courtyard & Grounds OH All Others $213,079.51  $            11,561.03 2

Effigy Mounds NM
Fire Point Loop Maintenance Access Road  RTE # 401 IA Unpaved Roads $126,886.62  $            39,350.83 2

Effigy Mounds NM
Hanging Rock Maint Access Road  RTE # 403 IA Unpaved Roads $47,582.48  $                       -   2

Effigy Mounds NM EFMO Visitor Center Parking , Paved  RT 0900 IA Paved Roads $498,036.09  $          710,312.69 2

Effigy Mounds NM
Bridge Access Road    RTE # 404 IA Unpaved Roads $47,582.48  $                       -   2

Effigy Mounds NM 
WasteWater System,  Maintenance Complex IA

Waste Water

Systems
$74,194.33  $            48,526.56 2

Effigy Mounds NM Main Park LP Tank IA All Others $78,373.06  $                       -   2

Effigy Mounds NM Park Phone System IA All Others $7,044.63  $                       -   2

Effigy Mounds NM Park Computer LAN IA All Others $215,214.57  $                       -   2

Fort Larned NHS Visitor Center Exhibits (IM) KS All Others $2,099,361.83  $            30,000.00 2

Fort Larned NHS HS-9 North Officer Quarters KS Buildings $1,546,379.35  $            64,671.48 2

Fort Larned NHS HS-10 Block House KS Buildings $339,393.91  $            68,964.27 2

Fort Larned NHS BLD #3 Metal Barn KS Buildings $336,712.01  $                       -   2

Fort Larned NHS Santa Fe Trails Ruts  Maintained  Grounds KS All Others $90,485.92  $              2,237.24 2

Fort Larned NHS
Septic System #1 @ HS-1 KS

Waste Water

Systems
$87,524.56  $            47,708.33 2

Fort Larned NHS FOLS Computer System KS All Others $204,398.51  $                       -   2

Fort Larned NHS Fort Larned Telephone System KS All Others $29,487.02  $                       -   2

Fort Larned NHS Restored Prairie Grounds KS All Others $2,532,498.29  $                       -   2

Fort Scott NHS Site Access Road, FOSC-0201 KS Paved Roads $229,810.19  $            34,813.94 2
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Fort Scott NHS HS 30 Trade Shop KS Buildings $161,643.85  $              1,314.86 2

Fort Scott NHS HS 31 Carriage House KS Buildings $930,784.74  $            17,327.09 2

Fort Scott NHS HS 32  Carriage House KS Buildings $1,473,067.20  $              4,365.67 2

Fort Scott NHS HS 38 Parade Ground walkway KS Trails $38,528.14  $                       -   2

Fort Smith NHS Historic Belle Point Landscape AR All Others $11,392,423.09  $            75,889.75 2

Fort Smith NHS Hanging Gallows AR All Others $1,481,743.11  $                       -   2

Fort Smith NHS Historic Second Fort Grounds AR All Others $10,759,510.69  $            84,051.53 2

Fort Smith NHS Maintenance Building AR Buildings $3,212,758.35  $            23,762.03 2

Fort Smith NHS Frisco Station AR Buildings $10,653,100.01  $          670,216.23 2

Fort Union Trading Post NHS B16 Maintenance Shop ND Buildings $625,502.47  $            63,782.32 2

Fort Union Trading Post NHS Fort Entrance Road, FHWA RTE #0010 MT Paved Roads $337,068.92  $          185,520.20 2

Fort Union Trading Post NHS Bodmer Overlook Trail ND Trails $107,136.80  $              1,226.32 2

Fort Union Trading Post NHS Parking Lot, FHWA RTE #900 MT Paved Roads $260,133.09  $          215,866.01 2

Fort Union Trading Post NHS Parking Lot, FHWA RTE #901 ND Paved Roads $85,202.62  $            71,841.34 2

Fort Union Trading Post NHS Maintained Landscapes ND All Others $1,036,223.24  $            42,347.90 2

George Rogers Clark NHP Wayside Exhibits IN All Others $14,065.59  $            63,452.00 2

George Rogers Clark NHP GERO Memorial IN Buildings $22,014,739.00  $       2,209,494.00 2

Grand Portage NM Heritage Center Parking Lot Rte. 0906 MN Paved Roads $973,189.78  $          123,662.61 2

Grand Portage NM
Waste Water System MN

Waste Water

Systems
$613,940.40  $            87,098.99 2

Grand Portage NM Gatehouse MN Buildings $77,136.35  $            46,309.91 2

Grand Portage NM
Sewage Lift Station MN

Waste Water

Systems
$602,021.91  $            26,181.49 2

George Washington Carver NM
Waste Water System - Visitor Center (NEW) MO

Waste Water

Systems
$123,856.46  $                       -   2

George Washington Carver NM Carver Trail Bridge #1 MO All Others $78,918.34  $                       -   2

George Washington Carver NM Carver Trail Bridge #2 MO All Others $159,969.60  $                       -   2

George Washington Carver NM Park Entrance Road Rte 0010 MO Paved Roads $472,976.78  $          116,988.54 2

George Washington Carver NM HS-31 Moses Carver Family Cemetary MO All Others $196,740.39  $                       -   2

George Washington Carver NM HS-26 Bust of George Washington Carver MO All Others $121,737.97  $                       -   2

George Washington Carver NM Visitor Center Parking Area Rte 0900ZZ MO Paved Roads $135,629.37  $            23,469.83 2

George Washington Carver NM GWCA Computer System MO All Others $479,139.17  $                       -   2

George Washington Carver NM GWCA Radio System MO All Others $150,234.37  $                       -   2

George Washington Carver NM Water System MO Water Systems $363,383.92  $                       -   2

George Washington Carver NM HS-30 Boy Carver Statue MO All Others $348,378.24  $                       -   2

Herbert Hoover NHS HS-02 Peter T. Smith House IA Buildings $514,428.22  $            94,943.78 2

Herbert Hoover NHS HS-03 Friends (Quaker) Meeting House IA Buildings $1,688,916.41  $            37,325.51 2

Herbert Hoover NHS HS-06 Laban Miles House IA Housing $689,602.28  $            42,693.69 2

Herbert Hoover NHS HS-07 Amanda Garvin House IA Buildings $412,116.29  $          117,347.74 2

Herbert Hoover NHS HS-08 Charles E. Smith House IA Buildings $797,459.37  $            89,940.59 2

Herbert Hoover NHS HS-16 Jesse Hoover Blacksmith and Wagon Shop IA Buildings $494,747.96  $            57,447.56 2

Herbert Hoover NHS HS-17 First West Branch Schoolhouse IA Buildings $493,275.50  $            62,079.56 2

Herbert Hoover NHS Presidential Gravesite Memorial Grounds IA All Others $788,516.82  $          167,995.88 2

Herbert Hoover NHS Parkside Drive RT 0010 IA Paved Roads $530,331.22  $          168,485.44 2

Herbert Hoover NHS Library Drive RT 0104 IA Paved Roads $364,602.71  $            89,701.18 2

Herbert Hoover NHS HS-48 Loop Road RT 0500 IA Paved Roads $613,195.47  $          388,739.74 2

Herbert Hoover NHS Library Visitor Parking Lot RT 904 IA Paved Roads $235,101.90  $            71,948.25 2

Herbert Hoover NHS Parkside Street Bridge IA Paved Roads $3,165,862.37  $            33,750.00 2

Herbert Hoover NHS HEHO Preserved Grounds IA All Others $21,980,041.67  $          301,815.72 2

Herbert Hoover NHS Isis Statue IA All Others $644,768.80  $                       -   2

Herbert Hoover NHS
Penn Street RT 0403 IA Unpaved Roads $29,660.92  $                       -   2

Herbert Hoover NHS
Downey Street RT 0404 IA Unpaved Roads $76,270.95  $                       -   2

Herbert Hoover NHS
Poplar Street RT 0405 IA Unpaved Roads $21,186.37  $                       -   2

Herbert Hoover NHS HS-26 Downey Street Bridge IA Paved Roads $674,944.74  $            56,700.00 2

Hopewell Culture NHP Visitor Center Parking Lot OH Paved Roads $43,633.94  $            20,824.06 2

Hopewell Culture NHP HOCU Telephone System OH All Others $97,563.88  $                       -   2

Hopewell Culture NHP HOCU Computer System OH All Others $150,801.10  $                       -   2

Hopewell Culture NHP Seip Interpretive Trail OH Trails $409,112.65  $                       -   2

Homestead NM of America Maintenance Storage Building NE Buildings $278,119.31  $                       -   2

Homestead NM of America HS-04 Palmer-Epard Cabin NE Buildings $89,570.73  $              8,273.38 2

Homestead NM of America HDQ-G -NRD  Potable Water System NE Water Systems $156,345.88  $                       -   2

Homestead NM of America Cub Creek and  Stream Bank NE All Others $253,876.20  $                       -   2

Homestead NM of America HS-08 Shed, Coal Storage NE Buildings $58,433.20  $                       -   2

Homestead NM of America HS-10 Boys Privy NE Buildings $7,181.73  $            21,118.01 2

Homestead NM of America HS-09 Girls Privy, Adaptive Use NE Buildings $11,738.42  $                       -   2

Homestead NM of America Freeman School  Grounds NE All Others $541,650.40  $                104.79 2

Homestead NM of America Phone System NE All Others $165,424.79  $                       -   2

Homestead NM of America Computer System NE All Others $225,423.83  $              9,806.33 2

Homestead NM of America Storm Shelter Bldg 2B NE Buildings $97,932.72  $                       -   2

Homestead NM of America Heritage Center Parking Lot NE Paved Roads $360,682.16  $            69,376.81 2

Homestead NM of America Homestead Heritage Trail NE Trails $31,015.62  $              7,817.55 2

Homestead NM of America Heritage Center Maintained Grounds NE All Others $2,807,717.10  $            25,126.62 2

Homestead NM of America Education Center Grounds NE All Others $439,416.05  $                       -   2

Hot Springs NP Lamar Bathhouse, Building 101 AR Buildings $5,762,858.88  $          112,073.52 2

Hot Springs NP Ozark Bathhouse, Building 103 AR Buildings $3,152,021.86  $          159,468.50 2

Hot Springs NP Quapaw Bathhouse, Building 104 AR Buildings $5,406,693.76  $            56,510.28 2

Hot Springs NP Maurice Bathhouse, Building 106 AR Buildings $5,364,842.26  $          791,533.88 2

Hot Springs NP Hale Bathhouse, Building 107 AR Buildings $4,432,767.93  $            40,365.14 2

Hot Springs NP Superior Bathhouse, Building 108 AR Buildings $4,295,392.79  $            22,686.67 2

Hot Springs NP Mens Comfort Station, Building 3-A AR Buildings $71,477.42  $                912.63 2

Hot Springs NP Womens Comfort Station, Building 3-B AR Buildings $71,477.42  $              2,656.33 2

Hot Springs NP Low-Level Pump Station, Building 188 AR Buildings $40,254.11  $              2,293.07 2

Hot Springs NP High-Level Pump Station, Building 187 AR Buildings $10,223.27  $              1,096.03 2

Hot Springs NP Cool Water Station, Building 6 AR Buildings $250,310.28  $              9,752.82 2

Hot Springs NP Heat Exchanger Building, Building 69 AR Buildings $91,050.96  $              7,445.56 2

Hot Springs NP Foot Bridges, Whittington Area AR Trails $90,831.45  $              2,607.63 2

Hot Springs NP Maintained Landscapes, Maintenance Area AR All Others $344,467.87  $          160,641.99 2

Hot Springs NP Noble Fountain, Structure 12 AR All Others $742,227.69  $                       -   2

Hot Springs NP Gulpha Gorge Campground Road-Rt. 0200 AR Paved Roads $443,336.91  $            93,892.45 2

Hot Springs NP HOSP Amphitheater AR All Others $1,039,957.96  $          118,094.87 2

Hot Springs NP Contact Station, Building 43 AR Buildings $170,775.01  $              8,129.73 2

Hot Springs NP Tower Parking Roads, FHWA Route 0202ZZ AR Paved Roads $802,407.51  $          118,672.88 2

Hot Springs NP Tower Return Road, FHWA Route 0201, Oertel Trl. AR Paved Roads $1,575,096.23  $          372,262.61 2

Hot Springs NP Pagoda, Building 51 AR Buildings $116,663.16  $              5,210.32 2

Hot Springs NP Maintained Landscapes, Hot Springs Mountain AR All Others $486,307.58  $              7,424.68 2

Hot Springs NP Medical Directors Residence, Bldg. 4A AR Buildings $1,984,010.66  $            26,519.44 2

Hot Springs NP Quarters 71A AR Buildings $542,142.45  $            51,860.30 2

Hot Springs NP Quarters 71B AR Buildings $542,142.45  $            56,490.48 2

Hot Springs NP East Garage, Bldg. 72 AR Buildings $180,824.02  $              3,137.15 2

Hot Springs NP Sunset Trail AR Trails $1,465,636.50  $          351,249.18 2

Hot Springs NP Shelter House, Building 62 AR Buildings $32,107.45  $              1,315.54 2

Hot Springs NP Underground Tank, Bldg. 190 AR Buildings $53,672.15  $                183.77 2

Hot Springs NP North Mountain Loop Road, Route 0100, Oertel Trail AR Paved Roads $2,258,628.56  $          710,953.59 2

Hot Springs NP Maintenance Area Parking, FHWA 0907 AR Paved Roads $669,313.50  $          228,662.07 2

Hot Springs NP Ranger Station Parking, FHWA 0909 AR Paved Roads $404,976.15  $          331,390.71 2

Hot Springs NP Gulpha Gorge Amphitheater Road, FHWA 0203 AR Paved Roads $191,713.26  $            42,009.87 2

Hot Springs NP Gulpha Gorge C/G Access Road, FHWA Route 0204 AR Paved Roads $143,784.94  $            22,573.30 2

Harry S Truman NHS Truman Farm Visitor Center (Paint Store) MO Buildings $1,899,123.53  $          148,185.58 2

Harry S Truman NHS Truman  Home Landscape MO All Others $720,773.36  $              4,578.09 2

Harry S Truman NHS George Wallace Landscape MO All Others $68,290.67  $              3,658.94 2

Harry S Truman NHS Noland Home MO Buildings $1,442,678.95  $                       -   2

Harry S Truman NHS Noland Home Landscape MO All Others $76,090.24  $                       -   2

Harry S Truman NHS Truman Home MO Buildings $7,100,957.09  $       1,293,597.11 2

Ice Age NST Contact Station Water System WI Water Systems $96,869.86  $            13,495.21 2

Ice Age NST Contact Station Grounds WI All Others $161,913.76  $                       -   2

Ice Age NST
Contact Station Waste Water System WI

Waste Water

Systems
$41,512.54  $                       -   2

Ice Age NST Cross Plains Electrical System WI All Others $91,508.30  $                       -   2

Indiana Dunes NL Portage Lakefront Beaches IN All Others $93,405.18  $                       -   2

Indiana Dunes NL Bldg#302 West Beach Contact Station & Restroom IN Buildings $162,515.92  $            54,350.58 2

Indiana Dunes NL #408 Glenwood Dunes Restroom IN Buildings $144,544.31  $            12,976.48 2

Indiana Dunes NL #450 Lake View Restroom IN Buildings $112,331.58  $                255.09 2

Indiana Dunes NL #604 Campground Mather Loop Restroom IN Buildings $466,258.64  $            50,327.12 2

Indiana Dunes NL #606 Campground Douglas Loop Restroom IN Buildings $466,258.64  $            52,474.41 2

Indiana Dunes NL HS-12 Chellberg Windmill IN Buildings $50,207.51  $            12,614.40 2

Indiana Dunes NL HS-13 Chellberg Barn IN Buildings $696,839.89  $              8,211.03 2

Indiana Dunes NL HS-14 Corn Crib IN Buildings $45,054.89  $              2,016.94 2

Indiana Dunes NL HS-15 Chicken Coop IN Buildings $79,811.51  $              5,409.02 2

Indiana Dunes NL HS-16 Granary IN Buildings $166,059.44  $            10,568.49 2

Indiana Dunes NL HS-17 Sugar Shack IN Buildings $122,722.25  $            32,117.53 2

Indiana Dunes NL HS-18 Bailly Main House IN Buildings $2,291,757.08  $       1,639,629.46 2

Indiana Dunes NL HS-19 Bailly Brick House IN Buildings $643,797.25  $          383,354.48 2

Indiana Dunes NL #107 Receiving IN Buildings $591,706.65  $          105,901.42 2

Indiana Dunes NL #108 Custodial Services Bldg IN Buildings $457,312.03  $            43,299.41 2

Indiana Dunes NL Bldg#110 Fitness Center IN Buildings $926,725.36  $            77,707.57 2

Indiana Dunes NL #112 Support Services IN Buildings $762,909.17  $            96,188.07 2

Indiana Dunes NL #202 Good Fellow Well House IN Buildings $111,565.68  $              9,159.84 2

Indiana Dunes NL Directors Cabin Bldg#203 IN Buildings $460,251.08  $            18,097.36 2

Indiana Dunes NL Staff Cabin (DLC Office) Bldg #204 IN Buildings $503,733.14  $            11,302.18 2

Indiana Dunes NL Bldg#205 Caretakers House IN Housing $538,801.32  $            31,209.13 2

Indiana Dunes NL DLC Bldg#207 Gatehouse IN Buildings $141,925.11  $              7,251.43 2
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Indiana Dunes NL DLC Bldg#208 Pool House IN Buildings $621,857.40  $            18,940.20 2

Indiana Dunes NL DLC Bldg#210 Jack Pine Cabin #1 IN Buildings $140,765.67  $            23,436.43 2

Indiana Dunes NL DLC Bldg#211 Black Cherry Cabin #2 IN Buildings $140,765.67  $            15,777.24 2

Indiana Dunes NL DLC Bldg#212 Sassafras Cabin #3 IN Buildings $140,765.67  $            23,436.43 2

Indiana Dunes NL DLC Bldg#213 Cottonwood Cabin #4 IN Buildings $140,765.67  $            28,632.96 2

Indiana Dunes NL DLC Bldg#214 Sugar Maple Cabin #5 IN Buildings $140,765.67  $            24,810.73 2

Indiana Dunes NL DLC Bldg#215 Cowles Lodge IN Buildings $1,520,652.62  $          237,167.26 2

Indiana Dunes NL DLC Bldg#216 White Pine Cabin #6 IN Buildings $140,765.67  $            24,810.73 2

Indiana Dunes NL DLC Bldg#217 Black Oak Cabin #7 IN Buildings $140,765.67  $            24,975.51 2

Indiana Dunes NL DLC Bldg#218 Service Berry Cabin #8 IN Buildings $140,765.67  $            20,602.69 2

Indiana Dunes NL DLC Bldg#219 Paper Birch Cabin #9 IN Buildings $140,765.67  $            20,602.69 2

Indiana Dunes NL DLC Bldg#220 Witch Hazel Cabin #10 IN Buildings $140,765.67  $            28,663.26 2

Indiana Dunes NL HS-23 Bailly Cemetery IN All Others $4,273,318.85  $            79,885.17 2

Indiana Dunes NL HQ Electrical Systems IN All Others $741,467.09  $          138,575.82 2

Indiana Dunes NL Great Marsh Trail IN Trails $170,139.57  $                       -   2

Indiana Dunes NL Bailly/Chellberg Trail IN Trails $362,657.11  $          188,998.51 2

Indiana Dunes NL Little Calumet River Trail IN Trails $638,833.30  $          535,923.35 2

Indiana Dunes NL Cowles Bog/Greenbelt Trail IN Trails $616,210.74  $            77,888.94 2

Indiana Dunes NL Dune Ridge Trail IN Trails $77,193.29  $            33,387.15 2

Indiana Dunes NL Tolleston Dune Trail IN Trails $390,151.42  $            51,365.99 2

Indiana Dunes NL Marquette Trail IN Trails $688,692.15  $              5,025.93 2

Indiana Dunes NL Miller Woods Trail IN Trails $357,551.99  $            55,783.52 2

Indiana Dunes NL W. B. Long Lake/W.B. loops IN Trails $437,848.98  $            57,016.62 2

Indiana Dunes NL Glenwood Dunes Trail System IN Trails $2,257,739.32  $          158,459.15 2

Indiana Dunes NL Heron Rookery Trail IN Trails $215,807.09  $            21,471.17 2

Indiana Dunes NL Hobart Woodland Trail IN Trails $145,319.89  $                       -   2

Indiana Dunes NL Dunewood Campground Access Roads RT222ZZ IN Paved Roads $1,876,140.93  $            40,203.36 2

Indiana Dunes NL West Beach Visitor Parking_ RT 923P IN Paved Roads $2,821,313.60  $                       -   2

Indiana Dunes NL Bailly Cemetery Trail IN Trails $38,596.65  $            18,121.34 2

Indiana Dunes NL Headquarters Parking Areas  RT 918ZZP IN Paved Roads $1,286,779.80  $            97,118.96 2

Indiana Dunes NL Building #121 Bailly/Chellberg Contact Restroom IN Buildings $542,441.76  $          103,069.96 2

Indiana Dunes NL Douglas Center Parking_ RT 920P IN Paved Roads $309,423.42  $            20,904.51 2

Indiana Dunes NL Good Fellow Camp Road DLC RT207 IN Paved Roads $612,172.35  $                       -   2

Indiana Dunes NL West Beach County Line Overpass_ RT 003P IN Paved Roads $3,508,786.00  $            35,343.00 2

Indiana Dunes NL Little Calumet (Oak Hill Bridge) IN All Others $122,086.67  $            18,653.04 2

Indiana Dunes NL Douglas Center Pedestrian Bridge IN All Others $245,696.24  $                       -   2

Indiana Dunes NL Little Calumet River Trail - (Steel Bridge) IN All Others $135,031.41  $            61,613.15 2

Indiana Dunes NL HS-07 House of Tomorrow IN Buildings $2,050,248.96  $       3,847,940.76 2

Indiana Dunes NL West  Beach Succession Trail IN Trails $579,753.79  $          136,804.48 2

Indiana Dunes NL West Beach Access Roads RT0014ZZ IN Paved Roads $2,167,985.07  $                       -   2

Indiana Dunes NL Kemil Beach Trail IN Trails $157,029.53  $            35,324.69 2

Indiana Dunes NL West Beach grounds - Beaches IN All Others $642,160.63  $          344,340.67 2

Indiana Dunes NL Phone System (HQ Bldg #104) IN All Others $826,231.88  $                       -   2

Indiana Dunes NL Dunewood CG Parkings_RT 0900ZZP IN Paved Roads $59,873.13  $                       -   2

Indiana Dunes NL Chellberg Farm Grounds IN All Others $860,867.52  $            37,627.14 2

Indiana Dunes NL Lake View Grounds IN All Others $412,044.61  $          192,397.78 2

Indiana Dunes NL Bldg # 209 Sears HS-499Z IN Buildings $982,163.11  $          103,046.24 2

Indiana Dunes NL
Tremont Waste Water System IN

Waste Water

Systems
$73,542.29  $            11,472.68 2

Indiana Dunes NL Tremont Water System IN Water Systems $93,398.37  $                       -   2

Indiana Dunes NL Kemil Water System IN Water Systems $48,825.47  $                       -   2

Indiana Dunes NL
Kemil Waste Water System IN

Waste Water

Systems
$51,194.54  $                       -   2

Indiana Dunes NL C. D. Interp Ctr Black Oak Trail IN Trails $427,038.72  $            74,225.33 2

Indiana Dunes NL Chellberg Farm Water System IN Water Systems $100,531.65  $              2,330.64 2

Indiana Dunes NL
Chellberg Farm Waste Water System IN

Waste Water

Systems
$60,649.81  $                       -   2

Indiana Dunes NL Caretakers Cabin Water System IN Water Systems $115,393.00  $                       -   2

Indiana Dunes NL Hawleywood Dorm Water System IN Water Systems $81,082.67  $              7,230.91 2

Indiana Dunes NL
Hawleywood Dorm Waste Water System IN

Waste Water

Systems
$36,745.73  $                       -   2

Indiana Dunes NL U.S. 12 Dorm Water System IN Water Systems $92,586.97  $              5,398.23 2

Indiana Dunes NL Furnessville House Water System IN Water Systems $73,807.43  $              6,512.21 2

Indiana Dunes NL
Furnessville House Waste Water System IN

Waste Water

Systems
$91,228.89  $                       -   2

Indiana Dunes NL US 20 Dorm Water System IN Water Systems $310,243.92  $                       -   2

Indiana Dunes NL
US 20 Dorm Waste Water System IN

Waste Water

Systems
$156,287.63  $                       -   2

Indiana Dunes NL Pinhook Bog Trail System IN Trails $696,662.64  $          269,246.09 2

Indiana Dunes NL
Porter Beach Restroom Waste Water System IN

Waste Water

Systems
$276,482.57  $                       -   2

Indiana Dunes NL Porter Beach Restroom Water System IN Water Systems $13,080.18  $                       -   2

Indiana Dunes NL Dunbar Water System IN Water Systems $14,869.17  $                       -   2

Indiana Dunes NL
Dunbar Waste Water System IN

Waste Water

Systems
$57,189.13  $                       -   2

Indiana Dunes NL
Lake View Plaza Waste Water Sys IN

Waste Water

Systems
$20,216.64  $                       -   2

Indiana Dunes NL R & T Electrical Standby Generator System IN All Others $66,310.07  $            29,965.71 2

Indiana Dunes NL Tolleston Dune Overlook Trail/Boardwalk IN Trails $150,412.30  $          133,210.35 2

Isle Royale NP Houghton Museum Storage Building MI Buildings $1,062,589.32  $          187,100.85 2

Isle Royale NP Quincy Hill Radio Building B0261 MI Buildings $19,235.88  $                       -   2

Isle Royale NP Windigo Pump House B0091 MI Buildings $64,921.10  $                754.72 2

Isle Royale NP Windigo Water Treatment Building B0097 MI Buildings $61,990.64  $            12,845.79 2

Isle Royale NP Mott HQ, Maint. Shops, Library B0002 MI Buildings $3,500,406.77  $          263,103.12 2

Isle Royale NP Mott Quarters B0004 MI Housing $826,832.85  $            15,368.66 2

Isle Royale NP Mott Quarters B0006 MI Housing $1,145,143.42  $            25,000.89 2

Isle Royale NP Mott Fire Pump House MI Buildings $67,926.71  $                551.51 2

Isle Royale NP Rock Harbor Spruces Medical, First Aide B0047 MI Buildings $232,977.09  $              2,724.95 2

Isle Royale NP Rock Harbor Ranger Station B0171 MI Buildings $84,284.02  $              9,658.31 2

Isle Royale NP Rock Harbor Auditorium B0359 MI Buildings $949,870.28  $            22,391.78 2

Isle Royale NP Malone Bay Water System MI Water Systems $397,934.69  $                       -   2

Isle Royale NP Malone Bay NPS Gasoline Fuel System MI All Others $105,811.33  $                       -   2

Isle Royale NP Amygdaloid Water System MI Water Systems $246,140.91  $                       -   2

Isle Royale NP Amygdaloid NPS Gasoline Fuel System MI All Others $103,021.65  $                       -   2

Isle Royale NP Edisen Fishery Sleeping Cabin B0139 MI Buildings $28,232.80  $                130.15 2

Isle Royale NP Davidson House, B0025 MI Housing $1,049,583.76  $          159,486.77 2

Isle Royale NP Passage Island Trail MI Trails $123,682.25  $            10,310.77 2

Isle Royale NP Raspberry Island Trail MI Trails $231,904.22  $                       -   2

Isle Royale NP Raspberry Island Marina Waterfront System MI All Others $183,005.22  $          110,917.80 2

Isle Royale NP Daisy Farm Campground MI Campgrounds $514,702.19  $            27,780.62 2

Isle Royale NP Daisy Farm Trail MI Trails $136,979.82  $          122,935.79 2

Isle Royale NP East Huginnin Cove Trail MI Trails $825,858.65  $              1,111.25 2

Isle Royale NP Greenstone Ridge Trail MI Trails $8,393,563.81  $          336,866.99 2

Isle Royale NP Kneutson Trail MI Trails $46,380.84  $                       -   2

Isle Royale NP Lake Richie Trail MI Trails $474,926.00  $                       -   2

Isle Royale NP Lane Cove Trail MI Trails $491,784.44  $                       -   2

Isle Royale NP Lookout Louise Trail MI Trails $231,904.22  $            75,738.10 2

Isle Royale NP Mount Ojibway Trail MI Trails $479,029.59  $          129,159.85 2

Isle Royale NP Rock Harbor Trail MI Trails $2,435,672.42  $            16,392.86 2

Isle Royale NP Rock Harbor Lighthouse Trail MI Trails $69,571.27  $              5,154.32 2

Isle Royale NP Stoll Trail MI Trails $814,789.37  $                       -   2

Isle Royale NP Tobin Harbor Trail MI Trails $765,417.31  $            14,181.03 2

Isle Royale NP West Huginnin Cove Trail MI Trails $753,674.07  $            57,161.95 2

Isle Royale NP Windigo Nature Trail MI Trails $306,513.62  $            64,645.83 2

Isle Royale NP Chickenbone East Campground MI Campgrounds $73,329.18  $                       -   2

Isle Royale NP Three Mile Campground MI Campgrounds $214,522.79  $            21,679.20 2

Isle Royale NP Hidden Lake Dock File No. 25 MI All Others $244,616.98  $                       -   2

Isle Royale NP McCargoe Cove, Dock File No. 20 MI All Others $199,780.70  $                       -   2

Isle Royale NP Siskiwit Bay Dock File No. 41 MI All Others $931,422.87  $                       -   2

Isle Royale NP ISRO Satellite Telephone System MI All Others $531,782.68  $                       -   2

Isle Royale NP Davidson Island Water System MI Water Systems $416,549.62  $                       -   2

Isle Royale NP Ralph House Water System MI Water Systems $414,741.63  $                       -   2

Isle Royale NP Mott Gas Barge Cove Dock MI All Others $109,803.13  $                       -   2

Isle Royale NP Windigo NPS Gasoline Fuel System  AVGAS MI All Others $128,448.82  $            64,585.20 2

Isle Royale NP Hidden Lake Area MI All Others $38,634.44  $                       -   2

Isle Royale NP Mott Fire Suppression System MI Water Systems $853,170.35  $                       -   2

James A Garfield NHS Transceiver OH All Others $65,987.46  $                       -   2

James A Garfield NHS TH Tenant House OH Buildings $2,121,046.72  $              2,793.60 2

James A Garfield NHS TH Horse Barn OH Buildings $1,000,238.46  $            21,488.71 2

James A Garfield NHS MH Campaign House OH Buildings $481,939.75  $            46,740.85 2

Jewel Cave NM Phone System SD All Others $256,631.23  $                       -   2

Jewel Cave NM Building 9 (Maintenance) Parking-RT 0901 SD Paved Roads $100,750.69  $            14,500.26 2

Jewel Cave NM Q35 Custer Apartments SD Housing $1,528,048.70  $            82,086.11 2

Jewel Cave NM B1 Historic Cabin SD Buildings $375,703.49  $            74,063.72 2

Jewel Cave NM B33 Well House SD Buildings $37,837.61  $            38,241.90 2

Jewel Cave NM B36 Kiosk SD Buildings $24,299.38  $                       -   2

Jewel Cave NM
Sewage System SD

Waste Water

Systems
$1,427,190.06  $                       -   2

Jewel Cave NM Q14 Residence SD Housing $982,955.30  $            60,980.03 2

Jewel Cave NM R14 Visitor Center Parking-RT 0900 SD Paved Roads $2,304,969.97  $                       -   2

Jefferson National Expansion Memorial Grounds Maint Complex and Warehouse Building MO Buildings $115,895,759.27  $          378,959.56 2

Jefferson National Expansion Memorial Arch Parking Garage Demolitioned in 2015 MO Buildings $75,234,723.31  $              2,574.32 2

Jefferson National Expansion Memorial Arch Museum Of Westward Expansion MO All Others $34,239,734.21  $            16,973.00 2

Keweenaw NHP CU VG Italian Hall Grounds MI All Others $5,063.68  $                       -   2
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Keweenaw NHP CU Keweenaw History Center Parking Area Rte. 0901 MI Paved Roads $138,341.96  $            62,323.22 2

Keweenaw NHP
CU C&H Warehouse No.1 Parking Area Rte. 0903 MI Unpaved Roads $560,853.07  $                       -   2

Keweenaw NHP CU Union Building VC MI Buildings $13,848,198.39  $          112,281.24 2

Keweenaw NHP QU Quincy Mine Office Building MI Buildings $4,616,348.96  $       1,456,839.27 2

Keweenaw NHP CS Computer System MI All Others $298,744.29  $                       -   2

Keweenaw NHP
QU Quincy Mine Office Waste Water System MI

Waste Water

Systems
$39,854.06  $                       -   2

Keweenaw NHP QU Quincy Mining Co. -  #2 Hoist House (1918) MI Buildings $4,338,861.11  $          132,422.27 2

Knife River Indian Village NHS KNRI Radio System ND All Others $567,358.85  $            21,165.96 2

Knife River Indian Village NHS KNRI Computer System ND All Others $279,580.65  $                       -   2

Knife River Indian Village NHS VC Parking Area ND Paved Roads $429,305.08  $          161,545.59 2

Knife River Indian Village NHS
Maintenance Parking  Area ND Unpaved Roads $31,315.83  $                       -   2

Knife River Indian Village NHS Sakakawea Trail ND Trails $58,300.03  $                       -   2

Knife River Indian Village NHS Village Trail ND Trails $301,702.67  $            55,151.95 2

Knife River Indian Village NHS Two Rivers Trail ND Trails $1,651,910.97  $              3,450.45 2

Knife River Indian Village NHS North Forest Trail ND Trails $1,261,585.21  $                121.15 2

Knife River Indian Village NHS
Two Rivers Trailhead Access Parking ND Unpaved Roads $10,700.19  $              9,866.23 2

Lewis & Clark NHT Exterior Wayside Exhibits NE All Others $16,594.66  $                       -   2

Lewis & Clark NHT Interior Exhibits NE All Others $88,912.60  $          277,943.69 2

Lincoln Boyhood NMem BU-19 ROMTEC Vault Toilet IN Buildings $69,522.75  $                       -   2

Lincoln Boyhood NMem Plaza Trail, IN Trails $41,276.67  $            63,289.15 2

Lincoln Boyhood NMem East Allee Trail IN Trails $27,374.41  $            48,164.11 2

Lincoln Boyhood NMem West Allee Trail IN Trails $27,374.41  $            49,056.11 2

Lincoln Boyhood NMem Boyhood Trail IN Trails $125,460.40  $            33,660.10 2

Lincoln Boyhood NMem LF-03  Log Cabin IN Buildings $67,996.49  $            11,880.00 2

Lincoln Boyhood NMem Water System IN Water Systems $734,564.58  $          225,470.77 2

Lincoln Boyhood NMem
Sewer System IN

Waste Water

Systems
$350,225.70  $          214,995.01 2

Lincoln Boyhood NMem HS-30 VC Plaza Area IN All Others $569,349.58  $                       -   2

Lincoln Home NHS Stuve Parking Area Rt.0902 IL Paved Roads $46,165.90  $            84,571.03 2

Lincoln Home NHS HS-13B Dean Barn IL Buildings $131,276.03  $                       -   2

Lincoln Home NHS S-34 Visitor Center IL Buildings $4,437,025.39  $          651,332.35 2

Lincoln Home NHS VP - Visitor Parking Lot Rt. 10 IL Paved Roads $831,368.30  $          146,890.07 2

Lincoln Home NHS BP - Bus Parking Lot RT. 11 IL Paved Roads $455,959.92  $            60,497.23 2

Lincoln Home NHS HS-09 Morse House IL Buildings $1,566,471.12  $            48,413.40 2

Lincoln Home NHS HS-10 Robinson House IL Buildings $2,129,911.26  $          121,787.00 2

Lincoln Home NHS HS-11 Sprigg House IL Buildings $1,400,118.00  $            57,340.53 2

Lincoln Home NHS HS-13 Dean House IL Buildings $2,705,191.65  $          226,520.65 2

Lincoln Home NHS HS-14 Miller House IL Buildings $2,133,608.22  $          860,683.44 2

Lincoln Home NHS HS-15 Dubois House IL Buildings $1,464,287.29  $          158,687.16 2

Lincoln Home NHS HS-17 Shutt House IL Buildings $2,050,633.89  $            93,709.88 2

Lincoln Home NHS HS-19 Cook House IL Buildings $2,271,348.97  $            28,427.19 2

Lincoln Home NHS HS-20 Arnold House IL Buildings $1,273,820.87  $            47,515.91 2

Lincoln Home NHS HS-27 Oak Boardwalks IL Trails $654,227.03  $          131,702.23 2

Lincoln Home NHS Eighth Street (HS-29) Rt. 404 IL Paved Roads $197,949.51  $          279,200.99 2

Lincoln Home NHS East Alley Rt. 401 IL Paved Roads $197,949.51  $          106,900.16 2

Lincoln Home NHS West Alley Rt. 400 IL Paved Roads $197,949.51  $          105,152.81 2

Lincoln Home NHS Jackson Street (HS-29) Rt.403 IL Paved Roads $631,935.07  $          104,790.82 2

Lincoln Home NHS HS-21 Allen Barn IL Buildings $253,034.13  $            10,205.06 2

Lincoln Home NHS HS-08 Lyon House IL Buildings $2,215,031.23  $            32,784.06 2

Lincoln Home NHS HS-05A Stuve Carriage House IL Buildings $1,430,321.57  $          844,546.20 2

Lincoln Home NHS HS-05 Stuve House IL Buildings $5,725,307.32  $       1,882,003.60 2

Lincoln Home NHS HS-02 Corneau House IL Buildings $980,303.36  $            67,535.06 2

Lincoln Home NHS HS-13A Dean Outbuilding IL Buildings $69,253.69  $              3,556.97 2

Minuteman Missile NHS Delta - 01 Site Overflow Parking A RT 0900 SD Paved Roads $218,436.85  $          104,880.38 2

Minuteman Missile NHS Delta - 01 Garage Building SD Buildings $267,314.03  $                       -   2

Minuteman Missile NHS Delta - 01 Maintained Landscape SD All Others $926,872.75  $            66,656.37 2

Minuteman Missile NHS Delta - 09 Maintained Landscape SD All Others $158,391.23  $            15,008.96 2

Minuteman Missile NHS Delta - 09 Launch Facility Support Building SD All Others $2,759,315.63  $                       -   2

Minuteman Missile NHS Delta - 09 Missile Silo SD All Others $3,914,825.47  $          228,667.90 2

Mississippi NRRA Lilydale/Harriet Island Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Minneapolis Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Mississippi River Visitor Center Interpretive Media MN All Others $304,830.96  $          375,000.00 2

Mississippi NRRA East Coon Rapids Dam Regional Park Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Confluence Area Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Dakota County Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Dayton City Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Hastings City Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA South Saint Paul Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Riverfront Regional Park Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Coon Rapids West Dam Regional Park Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Manomin Park Interpretive Media MN All Others $78,585.07  $                       -   2

Mississippi NRRA Islands of Peace Park Interpretive Media MN All Others $78,585.07  $                       -   2

Missouri NRR Mulberry Bend Cultural Site SD All Others $244,663.19  $                       -   2

Mount Rushmore NMem LPG Tank Farm - WWTF System SD All Others $34,751.03  $              1,560.00 2

Mount Rushmore NMem Black Berry Trail SD Trails $247,477.95  $          238,210.76 2

Mount Rushmore NMem Water Treatment Facility SD Water Systems $7,352,953.20  $          101,522.00 2

Mount Rushmore NMem Parking Facility Developed Landscape SD All Others $83,784.97  $                577.06 2

Mount Rushmore NMem Energy Center SD Buildings $201,976.76  $            12,098.88 2

Mount Rushmore NMem Security Operations Facility SD Buildings $1,294,973.72  $            11,095.50 2

Mount Rushmore NMem
Housing Wastewater System SD

Waste Water

Systems
$644,731.14  $          330,506.25 2

Mount Rushmore NMem Amphitheater Complex SD All Others $8,613,029.88  $          396,738.39 2

Mount Rushmore NMem Main Restroom SD Buildings $530,562.64  $              7,277.67 2

Mount Rushmore NMem Information Center SD Buildings $714,635.95  $                       -   2

Mount Rushmore NMem Security Light System SD All Others $2,747,111.73  $          226,683.73 2

Mount Rushmore NMem Security Alarm Systems SD All Others $1,263,648.75  $          236,335.69 2

Mount Rushmore NMem Electronic Surveillance System SD All Others $3,790,946.25  $                       -   2

Mount Rushmore NMem Compressor Building SD Buildings $49,729.13  $              4,258.08 2

Mount Rushmore NMem
Concession Dorm Lift Station Etc. SD

Waste Water

Systems
$332,312.53  $            78,900.00 2

Mount Rushmore NMem Generator Set- Energy Center SD All Others $135,907.95  $            88,400.00 2

Mount Rushmore NMem WTF Building SD Buildings $137,711.43  $            30,789.42 2

Mount Rushmore NMem WWTF Building (south) SD Buildings $1,595,615.95  $            46,535.63 2

Mount Rushmore NMem Maintenance Access Parking,RT 909 SD Paved Roads $94,243.53  $            41,952.80 2

Mount Rushmore NMem Resitech Building @ WWTF SD Buildings $86,069.64  $            22,811.46 2

Nicodemus NHS Old First Baptist Church KS Buildings $1,676,805.84  $          187,278.30 2

Nicodemus NHS St. Francis Hotel KS Buildings $1,441,983.42  $            92,214.56 2

Niobrara NSR NIOB Headquarters Building-LEASED NE Buildings $2,015,579.99  $                       -   2

Niobrara NSR NIOB Grounds NE All Others $70,370.63  $            42,589.40 2

Ozark NSR
UC AK Akers Store/Office 223 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR
JF PM Powder Mill Quarters 305 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR
JF PM Powder Mill Maintenance Shop 311 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR
LC BS Partney Qrts A&B 445 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR
JF PM Two Rivers Comfort Station 366 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR Two Rivers Boat Launch RT 0801 MO Paved Roads $11,176.63  $                       -   2

Ozark NSR Big Spring Boat Launch #1 RT 0803 MO Paved Roads $30,992.01  $                       -   2

Ozark NSR Big Spring Boat Launch #2 RT 0804 MO Paved Roads $38,038.37  $                       -   2

Ozark NSR Big Spring Picnic Area Loop Rd Parking B RT 0912B MO Paved Roads $14,789.38  $                       -   2

Ozark NSR Big Spring Picnic Area Loop Rd Parking C RT 0912C MO Paved Roads $42,845.42  $                       -   2

Ozark NSR Big Spring Picnic Area Loop Rd Parking D RT 0912D MO Paved Roads $50,578.49  $                       -   2

Ozark NSR Big Spring Picnic Area Loop Rd Parking E RT 0912E MO Paved Roads $208,534.26  $                       -   2

Ozark NSR Round Spring Picnic Parking B RT 0931B MO Paved Roads $28,225.23  $                       -   2

Ozark NSR Round Spring Picnic Parking C RT 0931C MO Paved Roads $28,225.23  $                       -   2

Ozark NSR Round Spring Lower River Access Parking RT 0944 MO Paved Roads $239,018.70  $                       -   2

Ozark NSR Two Rivers Boat Launch Parking RT 0946 MO Paved Roads $12,261.45  $              2,408.82 2

Ozark NSR
JF PM Powder Mill CXT Toilet 367 Waste Water System MO

Waste Water

Systems
$75,445.93  $                       -   2

Ozark NSR UC AK Cedargrove CXT Vault Toilet 258B MO Buildings $26,573.78  $                       -   2

Ozark NSR
UC RS Pulltite ShowerHouse/Ranger Contact Station Waste Wate MO

Waste Water

Systems
$334,507.01  $                       -   2

Ozark NSR
UC AK Akers Concession Parking Lot MO Unpaved Roads $153,137.60  $                       -   2

Ozark NSR UC RS Pulltite Old Restroom #203(amphitheater) MO Buildings $143,687.11  $              2,980.84 2

Ozark NSR UC RS Pulltite Amphitheater #205 MO All Others $420,240.14  $            19,527.19 2

Ozark NSR UC RS Round Spring Amphitheater 207 MO All Others $420,240.14  $            12,750.70 2

Ozark NSR UC RS Jerktail Vault Toilet 211 MO Buildings $23,916.40  $                       -   2

Ozark NSR Q-00000218 UC AK Welch Quarters 218 MO Housing $164,582.41  $                       -   2

Ozark NSR UC AK Welch Lodge 219 MO Buildings $1,722,104.16  $                       -   2

Ozark NSR UC RS Round Spring Maintenance Shop/Office #221 MO Buildings $359,853.88  $            49,353.48 2

Ozark NSR UC AK Devils Well CXT Vault Toilet 231 MO Buildings $12,755.41  $                       -   2

Ozark NSR UC AK Baptist Camp CXT Vault Toilet #234 MO Buildings $54,210.50  $                       -   2

Ozark NSR Q-0000236A&B UC RS Round Spring Quarters/Duplex 236 MO Housing $300,582.90  $            73,082.07 2

Ozark NSR Q-0000237A&B UC RS Round Spring Quarters/Duplex 237 MO Housing $300,582.90  $            32,048.53 2

Ozark NSR Q-0000238 A&B UC RS Round Spring Quarters/Duplex 238 MO Housing $300,582.90  $            35,821.43 2

Ozark NSR JF BH Blue Spring Primitive Campground MO Campgrounds $132,582.80  $            19,695.55 2
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Ozark NSR UC AK Upper Landing Vault Toilet #239 MO Buildings $38,266.24  $                       -   2

Ozark NSR UC AK Akers Pumphouse 241 MO Buildings $33,595.54  $                       -   2

Ozark NSR UC RS Round Spring Carrs Restroom #249 MO Buildings $108,632.08  $          116,000.03 2

Ozark NSR UC RS Round Spring Ranger/Interp Contact Station #250 MO Buildings $427,028.64  $                       -   2

Ozark NSR JF BH Rymers Primitive Campground MO Campgrounds $83,258.84  $                       -   2

Ozark NSR UC RS Round Spring Well House Restroom #251 MO Buildings $108,632.08  $          202,186.44 2

Ozark NSR UC RS 5-Mod Restroom/Hot Showers #253 MO Buildings $366,729.56  $              3,351.41 2

Ozark NSR UC RS Round Spring Picnic Area Restroom #254 MO Buildings $108,632.08  $          208,929.11 2

Ozark NSR UC RS Round Spring Group Sites 4-9 Restroom #255 MO Buildings $213,026.73  $          332,047.72 2

Ozark NSR UC RS WWTP Lab/Blower Bldg #256 MO Buildings $195,876.43  $                       -   2

Ozark NSR UC AK Dee Murray/Cedargrove CXT Vault Toilet #257 MO Buildings $54,210.50  $                       -   2

Ozark NSR UC AK Cedargrove CXT Vault Toilet  #258A MO Buildings $26,573.78  $                       -   2

Ozark NSR UC AK Group Sites Vault Toilet #259 MO Buildings $74,938.05  $                       -   2

Ozark NSR UC AK Group Sites Vault Toilet #260 MO Buildings $74,938.05  $              7,656.59 2

Ozark NSR UC RS Round Spring Group Sites 1-3 CXT Restroom #269 MO Buildings $251,548.74  $                       -   2

Ozark NSR UC RS Pulltite New Restroom/Hot Showers #275 MO Buildings $390,998.43  $                       -   2

Ozark NSR UC RS Pulltite Group Site Vault Toilet #276 MO Buildings $11,160.99  $                       -   2

Ozark NSR UC AK Akers Flammable Storage 282 MO Buildings $33,595.54  $                       -   2

Ozark NSR UC AK Akers Maint Shop/Open Storage #283 MO Buildings $335,955.36  $            11,292.20 2

Ozark NSR JF AS Bay Creek Primitive Campground MO Campgrounds $226,495.62  $                       -   2

Ozark NSR JF AS Horse Camp Primitive Campground MO Campgrounds $94,603.36  $              8,489.91 2

Ozark NSR JF AS Shawnee Primitive Campground MO Campgrounds $94,603.36  $                       -   2

Ozark NSR JF PM Log Yard Primitive Campground MO Campgrounds $132,582.80  $                       -   2

Ozark NSR JF PM Powder Mill Pumphouse 302 MO Buildings $20,297.30  $                       -   2

Ozark NSR JF PM Two Rivers Pumphouse 307 MO Buildings $9,798.70  $                560.01 2

Ozark NSR JF PM Powder Mill Pumphouse 317 MO Buildings $5,132.65  $                770.26 2

Ozark NSR JF PM Two Rivers Vault Toilet 363 MO Buildings $38,266.24  $                       -   2

Ozark NSR JF PM Log Yard CXT Vault Toilet 364 MO Buildings $54,210.50  $              1,786.34 2

Ozark NSR JF AS Shawnee Pumphouse 513 MO Buildings $14,931.35  $              5,627.98 2

Ozark NSR JF BH Blue Spring CXT Vault Toilet 552 MO Buildings $54,210.50  $                       -   2

Ozark NSR JF AS Shawnee Creek Vault Toilet 553 MO Buildings $47,832.80  $                       -   2

Ozark NSR LC BS Big Spring Curatorial Bldg 1403 MO Buildings $1,089,623.49  $              3,471.16 2

Ozark NSR LC BS Big Spring Rental Cabin HS-401 MO Buildings $222,712.63  $          138,828.08 2

Ozark NSR LC BS Big Spring Rental Cabin HS-402 MO Buildings $131,758.34  $            86,305.37 2

Ozark NSR LC BS Big Spring Rental Cabin HS-403 MO Buildings $131,758.34  $            82,165.37 2

Ozark NSR LC BS Big Spring Rental Cabin HS-404 MO Buildings $126,743.32  $            79,078.88 2

Ozark NSR LC BS Big Spring Rental Cabin HS-405 MO Buildings $126,743.32  $            79,368.88 2

Ozark NSR LC BS Big Spring Rental Cabin HS-406 MO Buildings $97,792.96  $            61,702.31 2

Ozark NSR LC BS Big Spring Rental Cabin HS-407 MO Buildings $97,792.96  $            65,252.31 2

Ozark NSR LC BS Big Spring Rental Cabin HS-408 MO Buildings $97,792.96  $            66,042.31 2

Ozark NSR LC BS Big Spring Rental Cabin HS-409 MO Buildings $118,992.83  $            73,250.07 2

Ozark NSR LC BS Big Spring Rental Cabin HS-410 MO Buildings $122,412.16  $            73,250.07 2

Ozark NSR LC BS Big Spring Rental Cabin HS-411 MO Buildings $118,992.83  $            73,250.07 2

Ozark NSR LC BS Big Spring Rental Cabin HS-412 MO Buildings $118,992.83  $            73,250.07 2

Ozark NSR LC BS Big Spring Rental Cabin HS-413 MO Buildings $148,399.10  $            91,323.36 2

Ozark NSR LC BS Big Spring Rental Cabin HS-414 MO Buildings $187,379.51  $          115,070.98 2

Ozark NSR LC BS Big Spring Rental Cabin HS-415 MO Buildings $446,793.00  $          274,455.74 2

Ozark NSR Q-00000430 LC BS Cotton Farm Qrts 430 MO Housing $272,708.94  $          109,179.69 2

Ozark NSR Q-00000444 LC BS Big Spring May/Winters Qtrs 444 MO Housing $207,704.30  $            29,244.93 2

Ozark NSR Q-0000445A&B LC BS Partney Qrts A&B 445 MO Housing $389,313.62  $          342,517.48 2

Ozark NSR LC BS Big Spring Group Site #1 Restroom 479 MO Buildings $216,736.29  $          294,056.42 2

Ozark NSR LC BS Big Spring 800 Loop Restroom #487 MO Buildings $108,632.08  $          209,129.39 2

Ozark NSR LC BS Big Spring 400 Loop Restroom #489 MO Buildings $108,632.08  $          185,386.79 2

Ozark NSR LC BS Big Spring 300 Loop Restroom #490 MO Buildings $108,632.08  $          185,386.79 2

Ozark NSR JF AS Alley Spring Shelter 503 MO Buildings $635,736.52  $              7,148.04 2

Ozark NSR Q-00000504 JF AS Alley Spring Quarters 504 MO Housing $320,403.27  $            52,759.02 2

Ozark NSR Q-00000505 JF AS Alley Spring Cabin/Quarters 505 MO Housing $150,755.65  $              6,606.38 2

Ozark NSR Q-00000506 JF AS Alley Spring Cabin/Quarters 506 MO Housing $150,755.65  $              7,315.58 2

Ozark NSR JF AS Alley Spring Pumphouse #1 - 507 MO Buildings $80,006.44  $              3,031.35 2

Ozark NSR JF AS Alley Spring Story Creek School HS-520 MO Buildings $753,676.42  $                       -   2

Ozark NSR JF AS Alley Spring Pumphouse NE 526 MO Buildings $33,595.54  $              3,818.28 2

Ozark NSR JF AS Alley Spring Amphitheater 551 MO All Others $420,240.14  $            37,725.13 2

Ozark NSR JF AS Bay Creek Vault Toilet 555 MO Buildings $47,832.80  $                403.21 2

Ozark NSR JF AS Dixon CXT Vault Toilet 556 MO Buildings $26,573.78  $              1,183.31 2

Ozark NSR JF AS Jones Vault Toilet 558 MO Buildings $11,958.20  $                       -   2

Ozark NSR JF BH Buck Hollow Vault Toilet 568 MO Buildings $38,266.24  $            54,424.89 2

Ozark NSR UC RS Broadfoot Horse Staging Vault Toilet 212 MO Buildings $23,916.40  $                       -   2

Ozark NSR JF AS Shawnee Horse Staging Vault Toilet 553B MO Buildings $23,916.40  $                       -   2

Ozark NSR UC RS Sinking Creek Vault Toilet 268 MO Buildings $23,916.40  $              2,393.29 2

Ozark NSR UC AK Akers Fuel System MO All Others $57,582.76  $                       -   2

Ozark NSR UC RS Round Spring Fuel System MO All Others $59,062.48  $            31,717.23 2

Ozark NSR UC RS Pulltite Store/Office #201 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR UC RS Pulltite New Restroom/Hot Showers 275 Propane Fuel Sys MO All Others $3,252.13  $                609.11 2

Ozark NSR UC RS Ran/Interp Contact Sta #250 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR UC RS 5-Mod Hot Showers #253 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR JF AS Alley Spring 5-mod #530 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR LC BS BS Dining Lodge 422 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR LC BS BS 5-Mod #4 Comfort 481 Propane Fuel System MO All Others $3,252.13  $                609.11 2

Ozark NSR UC RS Pulltite Campground MO Campgrounds $1,178,645.35  $            33,250.30 2

Ozark NSR UC RS Round Spring Campground MO Campgrounds $1,621,574.51  $       1,880,882.37 2

Ozark NSR JF AS Alley Spring Campground MO Campgrounds $4,246,792.96  $       2,115,852.03 2

Ozark NSR JF PM Two Rivers Campground MO Campgrounds $253,130.56  $              7,768.79 2

Ozark NSR JF PM Powder Mill Campground MO Campgrounds $124,888.27  $            70,954.72 2

Ozark NSR UC RS Pulltite Picnic Area MO All Others $149,550.25  $            17,179.28 2

Ozark NSR UC RS Round Spring Picnic Area MO All Others $71,815.69  $            23,186.31 2

Ozark NSR JF PM Powder Mill Picnic Area MO All Others $71,815.69  $                       -   2

Ozark NSR JF PM Rocky Falls Picnic Area MO All Others $71,815.69  $              7,340.37 2

Ozark NSR LC BS Big Tree Primitive Campground MO Campgrounds $124,888.27  $            36,085.69 2

Ozark NSR LC BS Big Spring Chubb Hollow Trail MO Trails $0.00  $                       -   2

Ozark NSR UC AK Devils Well/Cave Spring  Loop Trail MO Trails $414,022.01  $                       -   2

Ozark NSR UC AK Lower Welch Spring Trail MO Trails $98,752.09  $              3,563.17 2

Ozark NSR UC RS Pulltite Nature Trail MO Trails $100,952.34  $                       -   2

Ozark NSR JF PM Rocky Falls Trail MO Trails $65,230.74  $              6,197.62 2

Ozark NSR UC RS Round Spring Cave Trail MO Trails $111,664.51  $            24,033.60 2

Ozark NSR UC RS Round Spring Trail MO Trails $50,108.49  $              3,740.37 2

Ozark NSR UC AK Upper Welch Spring Trail MO Trails $121,867.59  $                       -   2

Ozark NSR JF AS Alley Spring Pedestrian Walk Bridge 6640-003T MO All Others $804,304.11  $          104,253.95 2

Ozark NSR JF AS Shawnee Horse Trail MO Trails $861,045.77  $            69,762.09 2

Ozark NSR JF PM Two Rivers Horse Trail MO Trails $683,369.66  $            28,733.64 2

Ozark NSR UC RS Broadfoot Horse Trail MO Trails $1,025,054.48  $          172,725.01 2

Ozark NSR UC RS Jerktail Horse Trail MO Trails $683,369.66  $              9,838.07 2

Ozark NSR 4-22 Peavine Rd RT 0010 MO Paved Roads $5,623,878.46  $       2,026,166.10 2

Ozark NSR 2-111 Round Spring Cave Access Rd RT 0170 MO Paved Roads $525,596.12  $          113,652.00 2

Ozark NSR 2-112 Round Spring Picnic Access Rd RT 0171 MO Paved Roads $420,476.89  $          119,417.69 2

Ozark NSR 4-126 Old State 106 West Rd RT 0131 MO Paved Roads $2,905,023.41  $          569,940.61 2

Ozark NSR 4-131 Big Spring Picnic Area Loops Rd RT 0114 MO Paved Roads $700,005.64  $          262,782.79 2

Ozark NSR 5-229 Alley Spring Picnic Area Rd RT 0161 MO Paved Roads $70,000.56  $            26,642.90 2

Ozark NSR 5-228 Alley Spring Boat Launch Rd Parking A RT 0901 MO Paved Roads $58,997.69  $            16,006.98 2

Ozark NSR Alley Spring Ranger Station Parking RT 0903 MO Paved Roads $28,201.31  $              7,639.35 2

Ozark NSR 5-229 Alley Spring Picnic Area Rd Parking RT 905 MO Paved Roads $369,981.43  $          100,772.63 2

Ozark NSR Alley Spring Picnic Area River Parking RT 906 MO Paved Roads $49,088.19  $            13,461.03 2

Ozark NSR 4-22 Peavine Rd Parking  A  RT 0911A MO Paved Roads $17,258.37  $                       -   2

Ozark NSR Big Spring Picnic Area Loop Rd Parking A RT 0912A MO Paved Roads $14,938.89  $            16,390.88 2

Ozark NSR 4-132 Big Spring Boat Launch Rd Parking RT 0913 MO Paved Roads $169,919.78  $            46,384.57 2

Ozark NSR Big Spring Showers Parking RT 914 MO Paved Roads $108,154.78  $            29,468.00 2

Ozark NSR 2-111 Round Spring Cave Parking RT 930 MO Paved Roads $311,753.08  $          115,409.81 2

Ozark NSR Round Spring Picnic Parking A RT 0931A MO Paved Roads $96,522.89  $              4,563.05 2

Ozark NSR Round Spring Ranger Station Parking RT 937 MO Paved Roads $17,775.09  $                547.67 2

Ozark NSR Round Spring Ranger Station Upper Parking RT 938 MO Paved Roads $11,918.96  $                547.67 2

Ozark NSR 2-100 Baptist Access Parking RT 940 MO Paved Roads $317,792.93  $          136,663.15 2

Ozark NSR 2-15 Pulltite Concession Parking  A RT 0941A MO Paved Roads $9,725.78  $              4,306.92 2

Ozark NSR
2-106 Devils Well Rd Parking RT 0951 MO Unpaved Roads $43,003.98  $              6,841.92 2

Ozark NSR 2-108 Pulltite Campground Rd Parking A RT 0952 MO Paved Roads $75,259.09  $            38,382.40 2

Ozark NSR 2-15 Pulltite Rd Parking RT 0955 MO Paved Roads $43,003.98  $            41,055.94 2

Ozark NSR 4-123 Two Rivers Rd Parking RT 0956 MO Paved Roads $473,726.88  $          334,096.99 2

Ozark NSR
4-125 Old State 106 East Rd Parking RT 0958 MO Unpaved Roads $16,127.55  $              2,923.26 2

Ozark NSR
2-3023 Akers Rd Parking RT 0965 MO Unpaved Roads $112,892.88  $            23,919.35 2

Ozark NSR
4-212 Powder Mill Campground Rd Parking RT 0967 MO Unpaved Roads $145,139.50  $            26,301.01 2

Ozark NSR
5-225 Buck Hollow Landing Rd Parking RT 0980 MO Unpaved Roads $43,003.98  $                663.71 2

Ozark NSR 2-108 Pulltite Campground Rd RT 0148 MO Paved Roads $2,400,222.27  $          339,045.87 2

Ozark NSR
2-11 Dent Co Rd 651/Shan Co Rd 421(County Owned Pa MO Unpaved Roads $716,704.76  $            13,007.00 2

Ozark NSR
2-3023 Akers Rd RT 0150 (upper road to river) MO Unpaved Roads $206,052.62  $                       -   2

Ozark NSR 4-125 Old State 106 East Rd  RT 0129 MO Paved Roads $1,120,009.02  $          467,740.68 2

Ozark NSR
4-210 Ramsey Farm Rd RT 0704 (County Owned/Park Ma MO Unpaved Roads $1,881,350.00  $          148,466.26 2

Ozark NSR
5-229 Alley Spring Picnic Area Rd RT 0160 MO Unpaved Roads $537,528.57  $            35,913.08 2
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Ozark NSR 4-218 Big Spring Cabin Rd RT 0112 MO Paved Roads $700,794.71  $            34,654.41 2

Ozark NSR 2-11 Mill Race Cedargrove Rd Bridge (concrete) MO Paved Roads $1,174,304.84  $                       -   2

Ozark NSR 2-112 RS Spring Valley Rd Bridge (concrete) MO Paved Roads $3,826,276.60  $                       -   2

Ozark NSR 4-125 Old State 106 East Rd Bridge (concrete) MO Paved Roads $538,223.05  $                       -   2

Ozark NSR LC BS Big Spring Rd Bridge 6640-001P MO Paved Roads $2,477,049.27  $       2,632,500.34 2

Ozark NSR UC AK Akers Area Landscape MO All Others $1,411,651.74  $                       -   2

Ozark NSR JF AS Shawnee Cmpgrnd/Horse Staging Area Landscape MO All Others $282,330.35  $                       -   2

Ozark NSR LC BS Big Spring Area Landscape MO All Others $7,058,258.68  $       1,180,458.27 2

Ozark NSR 4-134 Chubb Hollow Parking  A RT 0959 MO Paved Roads $9,404.26  $            32,692.09 2

Ozark NSR LC BS Gooseneck/Hawes Primitive Campground MO Campgrounds $174,014.93  $            40,289.30 2

Ozark NSR JF AS Alley Spring Blacksmith Trail MO Trails $9,051.93  $                682.32 2

Ozark NSR
JF AS Shawnee Maint. Shop 516 Waste Water System MO

Waste Water

Systems
$61,911.43  $                       -   2

Ozark NSR
JF PM Research Center #301 Waste Water System MO

Waste Water

Systems
$159,809.63  $                       -   2

Pea Ridge NMP EH Monument to Confederate Generals AR All Others $31,311.38  $              1,107.28 2

Pea Ridge NMP EH Monument to Reunited Soldiery AR All Others $34,200.17  $              1,383.09 2

Pea Ridge NMP HQ Visitor Center Parking Rt 900 AR Paved Roads $283,414.66  $            76,566.21 2

Perry's Victory & International Peace Memorial North Seawall OH All Others $4,752,035.61  $          883,169.00 2

Perry's Victory & International Peace Memorial South Seawall OH All Others $3,751,607.06  $          693,919.00 2

Perry's Victory & International Peace Memorial Administration Office  (Ladd House) OH Buildings $672,062.36  $            79,769.43 2

Perry's Victory & International Peace Memorial House # 50 (Single Family) OH Housing $353,281.31  $          105,259.98 2

Perry's Victory & International Peace Memorial Apartment Duplex 100 OH Housing $483,485.08  $          141,136.17 2

Perry's Victory & International Peace Memorial Monument Service Road OH Paved Roads $141,050.43  $              4,187.35 2

Perry's Victory & International Peace Memorial
Waste Water System OH

Waste Water

Systems
$753,290.34  $            38,375.74 2

Perry's Victory & International Peace Memorial Computer Systems OH All Others $206,752.00  $                       -   2

Pipestone NM Historic Circle Trail MN Trails $622,657.16  $            13,304.55 2

Pipestone NM South Quarry Trail MN Trails $109,456.14  $                       -   2

Pipestone NM Visitors Center Parking Lot RT 10 MN Paved Roads $504,117.96  $          152,041.05 2

Pipestone NM Visitors Center Area Grounds MN All Others $140,519.86  $              5,071.20 2

Pipestone NM Building #3-Office MN Buildings $339,133.42  $              4,740.62 2

Pipestone NM
Wastewater System MN

Waste Water

Systems
$550,800.42  $            24,982.07 2

Pictured Rocks NL PIRO - Park Boundary MI All Others $217,916.99  $                       -   2

Pictured Rocks NL NT Grand Sable V.C. to Sable Falls Trail MI Trails $239,312.47  $            15,762.13 2

Pictured Rocks NL
SP Sand Pt. Headquarters Parking (unpaved), RT 909 MI Unpaved Roads $160,156.60  $                       -   2

Pictured Rocks NL SP Sand Pt. Boat House HS-08 MI Buildings $1,294,946.02  $          320,000.00 2

Pictured Rocks NL MF Munising Falls Comfort Station #4A MI Buildings $236,827.09  $            16,511.96 2

Pictured Rocks NL CM U.S.C.G. Station Grounds MI All Others $61,678.95  $                       -   2

Pictured Rocks NL CM U.S.C.G. Front Range Light MI Buildings $1,424,302.13  $                       -   2

Pictured Rocks NL CM U.S.C.G. Rear Range Light MI Buildings $1,111,376.64  $                       -   2

Pictured Rocks NL CM U.S.C.G. Range Light Garage MI Buildings $49,755.88  $            12,859.84 2

Pictured Rocks NL CM U.S.C.G. Range Light Oil House MI Buildings $32,807.35  $                       -   2

Pictured Rocks NL MM Munising Ski Trail Parking Rte. 0902A MI Paved Roads $57,437.08  $                       -   2

Pictured Rocks NL
MM Munising E. City Ski Trail Parking (unpaved) MI Unpaved Roads $103,524.33  $                       -   2

Pictured Rocks NL MM Munising Maintenance Elect. Power Supply Syst. MI All Others $43,587.98  $                       -   2

Pictured Rocks NL MA Miners Castle Comfort Station #20 MI Buildings $1,293,882.12  $              8,318.61 2

Pictured Rocks NL MA Miners Castle Elect. (underground) Power Syst. MI All Others $392,544.07  $                       -   2

Pictured Rocks NL
CA Chapel Parking (unpaved), RT 912 MI Unpaved Roads $193,738.38  $                       -   2

Pictured Rocks NL LB Little Beaver Campground MI Campgrounds $154,770.59  $              6,293.04 2

Pictured Rocks NL TM 12 Mile Campground MI Campgrounds $680,990.59  $            22,810.13 2

Pictured Rocks NL HR Hurricane Lower Campground MI Campgrounds $723,867.77  $              9,439.56 2

Pictured Rocks NL HR Hurricane Upper Campground MI Campgrounds $789,673.93  $              7,866.30 2

Pictured Rocks NL AS AuSable L.S. Fog Signal Building HS-16 MI Buildings $477,442.41  $            12,322.08 2

Pictured Rocks NL GS Grand Sable Lake (dunes) - Grounds MI All Others $21,874.24  $                       -   2

Pictured Rocks NL SF Sable Falls Comfort Station Building #25 MI Buildings $225,634.88  $              9,368.24 2

Pictured Rocks NL
CG Grand Marais Breakwall Parking MI Unpaved Roads $313,333.63  $                       -   2

Pictured Rocks NL
CG Grand Marais Ranger Station Parking MI Unpaved Roads $19,696.72  $                       -   2

Pictured Rocks NL CG Grand Marais Ranger Station HS-18 - Grounds MI All Others $40,091.31  $              7,955.51 2

Pictured Rocks NL CG Grand Marais Ranger Station HS-18 MI Buildings $3,648,205.30  $                       -   2

Pictured Rocks NL NC Cliffs Backcountry Campground MI Campgrounds $30,954.12  $              3,783.31 2

Pictured Rocks NL NC Potato Patch Backcountry Campground MI Campgrounds $30,954.12  $              1,012.63 2

Pictured Rocks NL NC Mosquito River Backcountry Campground MI Campgrounds $92,862.35  $                291.12 2

Pictured Rocks NL NC Chapel Backcountry Campground MI Campgrounds $329,030.81  $                       -   2

Pictured Rocks NL NC Coves Backcountry Campground MI Campgrounds $197,418.48  $              2,898.62 2

Pictured Rocks NL NC Lowney Creek Backcountry Campground MI Campgrounds $154,770.59  $              2,436.38 2

Pictured Rocks NL NC Beaver Creek Backcountry Campground MI Campgrounds $92,862.35  $              2,280.47 2

Pictured Rocks NL NC Trappers Lake Backcountry Campground MI Campgrounds $92,862.35  $              2,025.26 2

Pictured Rocks NL NC Pine Bluff Backcountry Campground MI Campgrounds $92,862.35  $              1,012.63 2

Pictured Rocks NL NC Seven Mile Creek Backcountry Campground MI Campgrounds $92,862.35  $              3,480.86 2

Pictured Rocks NL NC Benchmark Backcountry Campground MI Campgrounds $92,862.35  $              4,526.73 2

Pictured Rocks NL NC AuSable Point East Backcountry Campground MI Campgrounds $123,816.47  $              2,823.35 2

Pictured Rocks NL NC Masses Homestead Backcountry Campground MI Campgrounds $92,862.35  $              1,890.45 2

Pictured Rocks NL CG 0000HS18 Grand Marais Dormitory - HS-18 MI Housing $1,522,109.42  $          268,732.59 2

Pictured Rocks NL SP Sand Point - USCG 36 Ft Life Boat #36528 MI All Others $895,663.13  $                       -   2

Pictured Rocks NL TM Fox River Pathway - NCT to Lakeshore Boundary MI Trails $83,204.67  $                       -   2

Pictured Rocks NL CS Computer Systems MI All Others $330,589.98  $                       -   2

Pictured Rocks NL NT Munising Falls - Sand Point Trail MI Trails $608,741.20  $                       -   2

Pictured Rocks NL NT Miners Castle - Mosquito Trail MI Trails $1,020,881.66  $                       -   2

Pictured Rocks NL NT Mosquito - Chapel Trail MI Trails $928,445.23  $            26,412.70 2

Pictured Rocks NL NT Chapel - Beaver Creek Trail MI Trails $1,119,221.65  $            19,155.29 2

Pictured Rocks NL NT Trappers Lake - 7 Mile Creek Trail MI Trails $841,001.09  $                       -   2

Pictured Rocks NL NT 7 Mile Creek - 12 Mile Campground Trail MI Trails $579,500.70  $                       -   2

Pictured Rocks NL NT 12 Mile Campground - Hurricane River C.G. Trail MI Trails $728,001.22  $                       -   2

Pictured Rocks NL NT Hurricane River C.G. - Log Slide Trail MI Trails $774,041.14  $                       -   2

Pictured Rocks NL NT Log Slide - Grand Sable Visitor Center Trail MI Trails $1,075,281.66  $            12,980.76 2

Pictured Rocks NL SP Sand Pt. Elect. Power (underground) Supply Syst MI All Others $150,471.41  $                       -   2

Pictured Rocks NL LB Buck Hill Elect. Underground Power MI All Others $64,487.75  $                       -   2

River Raisin NBP River Raisin Visitor Center MI Buildings $1,762,433.57  $            57,808.33 2

River Raisin NBP Pavilion MI Buildings $132,686.18  $            49,413.12 2

Saint Croix NSR & Lower Saint Croix NSR BU LD Osceola Landing Comfort Station -New WI Buildings $288,755.45  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR MW-MD HWY 70 Landing Waterfront WI All Others $148,771.73  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR MW MD Old Railroad Waterfront (boat launch) WI All Others $47,606.95  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR MW-LD Osceola Landing Waterfront WI All Others $238,034.76  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR BU-ND Namekagon Visitor Center Building WI Buildings $2,227,543.81  $            11,448.00 2

Saint Croix NSR & Lower Saint Croix NSR RO ND Namekagon Visitor Center Parking (Pave) SACN-0912 WI Paved Roads $300,918.66  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR
RO MD Old Railroad Parking Area SACN-0923 WI Unpaved Roads $49,689.76  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR MW-MD Riverside Landing Waterfront WI All Others $49,590.58  $            16,371.00 2

Saint Croix NSR & Lower Saint Croix NSR MW-MD Thayers Landing Waterfront WI All Others $74,385.86  $                       -   2

Saint Croix NSR & Lower Saint Croix NSR LD UT Floating Restroom WI Buildings $404,713.34  $            17,500.00 2

Saint Croix NSR & Lower Saint Croix NSR LD UT Floating Restroom WI Buildings $404,713.34  $            17,500.00 2

Scotts Bluff NM Trail Tunnel #1 NE All Others $173,049.78  $                       -   2

Scotts Bluff NM Oregon Trail Ruts NE All Others $596,639.51  $                       -   2

Scotts Bluff NM Fee Booth (SB09) NE Buildings $17,545.20  $                       -   2

Scotts Bluff NM Maintenance Building (SB03) NE Buildings $872,543.92  $            93,941.08 2

Scotts Bluff NM Administration Building (SB02) NE Buildings $410,953.84  $            38,236.28 2

Scotts Bluff NM Picnic Area NE All Others $37,956.54  $                       -   2

Scotts Bluff NM Pump House (SB11) Underground Vault NE Buildings $67,232.47  $            32,781.01 2

Scotts Bluff NM Comfort Station (SB04) NE Buildings $84,956.66  $            35,726.27 2

Scotts Bluff NM Handicap Toilet (SB05) NE Buildings $8,546.70  $                       -   2

Scotts Bluff NM Saddle Rock Trail NE Trails $389,558.41  $            77,155.99 2

Scotts Bluff NM Oregon Trail NE Trails $212,972.28  $                       -   2

Scotts Bluff NM North Overlook Trail NE Trails $139,653.02  $            23,128.99 2

Scotts Bluff NM South Overlook Trail NE Trails $46,570.61  $            11,292.48 2

Scotts Bluff NM Boundary Fence (SCBL) NE All Others $299,143.15  $            11,337.58 2

Sleeping Bear Dunes NL PRCG Loop 1 Road RT 0201GZZ MI Paved Roads $1,005,863.96  $            33,449.92 2

Sleeping Bear Dunes NL North Unity School Grounds MI All Others $470,808.31  $                       -   2

Sleeping Bear Dunes NL Barratt Farmstead Grounds MI All Others $1,660,440.01  $                       -   2

Sleeping Bear Dunes NL Miller Farmstead Grounds MI All Others $1,303,130.14  $                       -   2

Sleeping Bear Dunes NL Brunson Farmstead Grounds MI All Others $344,698.94  $            14,653.12 2

Sleeping Bear Dunes NL Maddy Miller Farmstead Grounds MI All Others $1,605,792.62  $                       -   2

Sleeping Bear Dunes NL Olsen/Houdek Farmstead Grounds MI All Others $319,477.07  $                       -   2

Sleeping Bear Dunes NL Weaver Farmstead Grounds MI All Others $395,142.69  $                       -   2

Sleeping Bear Dunes NL Laura Basch Farmstead Grounds MI All Others $1,866,418.65  $                       -   2

Sleeping Bear Dunes NL Burfiend, Peter Chicken Coop MI Buildings $11,407.72  $              1,402.68 2

Sleeping Bear Dunes NL PRCG Platte River Campground MI Campgrounds $3,365,360.46  $          559,903.69 2

Sleeping Bear Dunes NL Carsten Burfiend Chicken Coop #2 MI Buildings $24,727.21  $              5,139.93 2

Sleeping Bear Dunes NL D.H. Day Maintenance Shop MI Buildings $307,959.08  $            14,917.42 2

Sleeping Bear Dunes NL Kelderhouse Pig Barn MI Buildings $60,467.70  $              1,176.84 2

Sleeping Bear Dunes NL Kelderhouse Chicken Coop MI Buildings $58,113.11  $              9,412.89 2

Sleeping Bear Dunes NL Olsen, Ole Barn MI Buildings $521,387.82  $            52,334.02 2

Sleeping Bear Dunes NL Olsen, Ole Granary MI Buildings $122,200.21  $              8,492.78 2

Sleeping Bear Dunes NL Kelderhouse Farmhouse MI Buildings $624,416.61  $            39,802.85 2

Sleeping Bear Dunes NL Olsen, Ole Farmhouse MI Buildings $593,984.68  $            45,786.45 2

Sleeping Bear Dunes NL Dechow/Klett Farmhouse QTRS MI Housing $605,930.60  $          132,230.97 2

Sleeping Bear Dunes NL Dechow/Klett Granary MI Buildings $204,933.88  $            10,295.19 2

Sleeping Bear Dunes NL Dechow/Klett Barn MI Buildings $565,744.71  $            44,865.03 2
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Sleeping Bear Dunes NL Dechow/Klett Chicken Coop MI Buildings $88,164.31  $              8,787.20 2

Sleeping Bear Dunes NL Dechow/Klett Brooder House MI Buildings $130,166.59  $            16,901.03 2

Sleeping Bear Dunes NL Dechow/Klett Pasture Barn MI Buildings $882,738.97  $            47,499.46 2

Sleeping Bear Dunes NL Dechow/Klett Sugar Shack MI Buildings $30,413.45  $              5,161.07 2

Sleeping Bear Dunes NL Carsten Burfiend House #1 MI Buildings $989,818.74  $            65,658.88 2

Sleeping Bear Dunes NL Carsten Burfiend House #2 MI Buildings $793,588.66  $            56,818.55 2

Sleeping Bear Dunes NL Burfiend Machine Shed MI Buildings $247,117.29  $            15,706.61 2

Sleeping Bear Dunes NL Carsten Burfiend Butchering Shed MI Buildings $164,745.88  $            13,718.86 2

Sleeping Bear Dunes NL Thoreson Farmhouse MI Buildings $900,872.52  $            49,093.78 2

Sleeping Bear Dunes NL Thoreson Granary MI Buildings $256,529.60  $                       -   2

Sleeping Bear Dunes NL Thoreson Barn MI Buildings $442,156.26  $                       -   2

Sleeping Bear Dunes NL Thoreson Stone Barn MI Buildings $72,596.86  $            24,149.65 2

Sleeping Bear Dunes NL Thoreson Corn Crib MI Buildings $12,298.07  $              1,679.31 2

Sleeping Bear Dunes NL PR Platte River Picnic Area MI All Others $604,933.93  $                       -   2

Sleeping Bear Dunes NL PRCG Entrance Road RT 0010 MI Paved Roads $728,384.25  $            31,819.01 2

Sleeping Bear Dunes NL PRCG Comfort Station 121 MI Buildings $232,103.80  $            75,243.68 2

Sleeping Bear Dunes NL PRCG Comfort Station 122 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 123 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 124 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 125 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 126 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 127 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PRCG Comfort Station 128 MI Buildings $232,103.80  $            68,850.00 2

Sleeping Bear Dunes NL PR Picnic Area Comfort Station 129 MI Buildings $232,103.80  $            94,626.66 2

Sleeping Bear Dunes NL Empire QTRS 31 MI Housing $176,696.31  $            10,067.29 2

Sleeping Bear Dunes NL Empire QTRS 32 MI Housing $176,696.31  $            10,067.29 2

Sleeping Bear Dunes NL Empire QTRS 33 MI Housing $176,696.31  $            10,067.29 2

Sleeping Bear Dunes NL Empire QTRS 34 MI Housing $176,696.31  $            10,067.29 2

Sleeping Bear Dunes NL Empire QTRS 35 MI Housing $152,062.09  $              9,291.27 2

Sleeping Bear Dunes NL Empire QTRS 37 MI Housing $176,696.31  $            10,287.41 2

Sleeping Bear Dunes NL Empire QTRS 38 MI Housing $154,042.69  $              9,669.95 2

Sleeping Bear Dunes NL Empire QTRS 39 MI Housing $152,062.09  $              8,336.47 2

Sleeping Bear Dunes NL Tweddle Farmhouse QTRS MI Housing $533,718.17  $            56,180.80 2

Sleeping Bear Dunes NL Picnic Mountain Comfort Station MI Buildings $151,936.37  $            61,501.54 2

Sleeping Bear Dunes NL SMI Thompson, Thomas and Hattie House MI Buildings $1,249,745.92  $          115,690.35 2

Sleeping Bear Dunes NL SMI USLSS Boathouse #2 MI Buildings $181,357.66  $            19,985.07 2

Sleeping Bear Dunes NL SMI USLSS Small Shed MI Buildings $11,733.70  $              7,662.19 2

Sleeping Bear Dunes NL SMI USLSS Wood Shed MI Buildings $58,198.34  $              5,744.09 2

Sleeping Bear Dunes NL SMI USLHS Oil Shed MI Buildings $30,259.31  $              8,709.89 2

Sleeping Bear Dunes NL SMI Lighthouse MI Buildings $9,886,485.66  $          147,558.26 2

Sleeping Bear Dunes NL SMI USLHS Keepers Residence MI Buildings $2,238,045.21  $          399,887.02 2

Sleeping Bear Dunes NL SMI USLHS Whistle Shed MI Buildings $310,060.05  $          104,181.43 2

Sleeping Bear Dunes NL SMI Lighthouse Magazine MI Buildings $74,082.66  $            35,832.71 2

Sleeping Bear Dunes NL NMI Diesel Fuel System MI All Others $21,368.56  $                       -   2

Sleeping Bear Dunes NL NMI USLSS Root Cellar MI Buildings $15,932.76  $              2,993.02 2

Sleeping Bear Dunes NL MAINROC MI Buildings $3,723,055.51  $          134,981.41 2

Sleeping Bear Dunes NL D.H. Day Campground MI Campgrounds $1,161,379.30  $          148,470.15 2

Sleeping Bear Dunes NL SLBE Phone System MI All Others $957,981.50  $                       -   2

Sleeping Bear Dunes NL SLBE I.T. System MI All Others $1,221,456.23  $                       -   2

Sleeping Bear Dunes NL Goffar Farmstead Grounds MI All Others $62,956.92  $              6,233.92 2

Sleeping Bear Dunes NL Goffar Farmstead Barn MI Buildings $223,633.95  $            21,083.02 2

Sleeping Bear Dunes NL NMI USCG Generator Building [Laundry] MI Buildings $51,751.16  $              7,902.48 2

Sleeping Bear Dunes NL SLBE USCGS (Maritime Museum) MI Buildings $2,490,754.96  $            54,862.26 2

Sleeping Bear Dunes NL SLBE Boat House #1 MI Buildings $247,703.73  $            22,732.80 2

Sleeping Bear Dunes NL SLBE Boat House #2 Comfort Station MI Buildings $343,574.71  $            65,976.78 2

Sleeping Bear Dunes NL SLBE Fire Cache MI Buildings $46,655.01  $              7,081.76 2

Sleeping Bear Dunes NL Fitzgerald House MI Buildings $199,645.05  $          144,957.52 2

Sleeping Bear Dunes NL USLSS House MI Buildings $74,602.86  $              5,786.23 2

Sleeping Bear Dunes NL Cannery Building MI Buildings $2,078,371.50  $          141,680.00 2

Sleeping Bear Dunes NL Sleeping Bear Inn MI Buildings $1,451,104.93  $            64,698.00 2

Sleeping Bear Dunes NL Sleeping Bear Inn Garage MI Buildings $429,422.97  $            25,261.96 2

Sleeping Bear Dunes NL Blacksmith Shop MI Buildings $441,371.02  $            26,895.00 2

Sleeping Bear Dunes NL Rude House MI Buildings $139,752.15  $            10,014.48 2

Sleeping Bear Dunes NL Warner House MI Buildings $699,760.47  $            34,732.29 2

Sleeping Bear Dunes NL Bumgardner House MI Buildings $284,757.65  $            30,437.77 2

Sleeping Bear Dunes NL Dean House MI Buildings $211,548.46  $                       -   2

Sleeping Bear Dunes NL William Day House QTRS MI Housing $314,321.28  $            15,138.12 2

Sleeping Bear Dunes NL D.H. Day Garage (Comfort Station) MI Buildings $308,835.49  $            15,552.06 2

Sleeping Bear Dunes NL D.H. Day Store Generator Building MI Buildings $54,312.57  $              3,028.43 2

Sleeping Bear Dunes NL Miller, John Barn MI Buildings $595,614.78  $            58,473.59 2

Sleeping Bear Dunes NL Barratt Pig Barn MI Buildings $186,287.35  $            16,057.20 2

Sleeping Bear Dunes NL North Unity School House MI Buildings $97,579.68  $            12,905.55 2

Sleeping Bear Dunes NL Burfiend, John Barn MI Buildings $463,999.20  $            25,877.99 2

Sleeping Bear Dunes NL SLBE USCGS Parking Area RT 0921 MI Paved Roads $315,362.34  $            34,020.00 2

Sleeping Bear Dunes NL
D.H. Day Campground Access Road RT 0014 MI Unpaved Roads $425,240.79  $          106,441.98 2

Sleeping Bear Dunes NL Dune Climb Parking Area RT 0920 MI Paved Roads $2,507,058.93  $          195,043.95 2

Sleeping Bear Dunes NL Glen Haven Grounds MI All Others $937,412.97  $              6,801.28 2

Sleeping Bear Dunes NL Rude Garage MI Buildings $65,717.23  $                       -   2

Sleeping Bear Dunes NL D.H. Day Campground Water System MI Water Systems $310,340.29  $            15,277.97 2

Sleeping Bear Dunes NL Brunson Barn MI Buildings $439,016.41  $            12,309.19 2

Sleeping Bear Dunes NL Dechow/Klett Farmstead Grounds MI All Others $2,694,536.83  $            95,776.90 2

Sleeping Bear Dunes NL Carsten Burfiend Farmstead Grounds MI All Others $2,404,485.28  $            67,293.35 2

Sleeping Bear Dunes NL Kelderhouse Farmstead Grounds MI All Others $1,092,947.86  $            26,828.73 2

Sleeping Bear Dunes NL Olsen, Ole Farmstead Grounds MI All Others $1,000,467.65  $            31,741.07 2

Sleeping Bear Dunes NL Esch Farmhouse QTRS MI Housing $930,650.32  $            42,714.90 2

Sleeping Bear Dunes NL Thoreson Farmstead Grounds MI All Others $2,005,138.95  $            39,982.84 2

Sleeping Bear Dunes NL Lawr Barn MI Buildings $475,950.28  $            48,213.25 2

Sleeping Bear Dunes NL Lawr House MI Buildings $813,293.24  $            66,702.98 2

Sleeping Bear Dunes NL Lawr Farmstead Grounds MI All Others $1,130,780.67  $            36,192.46 2

Sleeping Bear Dunes NL Lawr Chicken Coop MI Buildings $45,440.59  $              2,739.84 2

Sleeping Bear Dunes NL Lawr Garage MI Buildings $175,063.81  $            20,577.52 2

Sleeping Bear Dunes NL Basch, Martin Farmstead Grounds MI All Others $891,172.87  $            92,307.52 2

Sleeping Bear Dunes NL Basch, Martin Farmhouse MI Buildings $573,447.65  $            47,280.55 2

Sleeping Bear Dunes NL SLBE USCGS Grounds MI All Others $182,027.63  $            21,003.35 2

Sleeping Bear Dunes NL NMI MIA Historic District Grounds MI All Others $84,072.91  $                841.69 2

Sleeping Bear Dunes NL Barrack Street RT 0403 MI Paved Roads $208,109.78  $            29,835.00 2

Sleeping Bear Dunes NL PRCG Dump Station and Entrance Parking Areas RT 0906ZZ MI Paved Roads $386,891.81  $            40,125.38 2

Sleeping Bear Dunes NL Olsen, Ole Privy MI Buildings $3,800.53  $                658.77 2

Sleeping Bear Dunes NL Olsen, Ole Pig Barn MI Buildings $22,269.00  $              3,557.87 2

Sleeping Bear Dunes NL Olsen, Ole Shed # 1 MI Buildings $9,955.68  $              1,287.19 2

Sleeping Bear Dunes NL Olsen, Ole Rabbit Hutch MI Buildings $5,433.69  $                668.77 2

Sleeping Bear Dunes NL Olsen, Ole Chicken Coop # 1 MI Buildings $10,680.17  $              1,371.93 2

Sleeping Bear Dunes NL Olsen, Ole Chicken Coop # 2 MI Buildings $16,654.18  $              1,982.42 2

Sleeping Bear Dunes NL Olsen, Ole Brooder House MI Buildings $38,560.94  $              3,612.65 2

Sleeping Bear Dunes NL Burfiend Granary/Corncrib MI Buildings $258,159.72  $            23,054.95 2

Sleeping Bear Dunes NL Carsten Burfiend Chicken Coop # 1 MI Buildings $55,396.25  $              3,778.85 2

Sleeping Bear Dunes NL Carsten Burfiend Garage MI Buildings $229,014.12  $            15,948.42 2

Sleeping Bear Dunes NL Carsten Burfiend Privy #1 MI Buildings $8,328.61  $              1,169.08 2

Sleeping Bear Dunes NL Basch, Martin Blacksmith Shop MI Buildings $66,622.86  $            16,156.85 2

Sleeping Bear Dunes NL Basch, Martin Granary MI Buildings $141,571.26  $            10,573.32 2

Sleeping Bear Dunes NL Basch, Martin Machine Garage MI Buildings $52,139.09  $              9,716.19 2

Sleeping Bear Dunes NL Basch, Martin Corn Crib MI Buildings $14,664.88  $              2,212.89 2

Sleeping Bear Dunes NL Thoreson Shed MI Buildings $7,423.01  $                834.24 2

Sleeping Bear Dunes NL Olsen, Bertha Garage MI Buildings $69,855.05  $              5,844.74 2

Sleeping Bear Dunes NL Schmidt, George Privy MI Buildings $5,249.51  $              2,700.67 2

Sleeping Bear Dunes NL Schmidt, George Shed/Smokehouse MI Buildings $7,966.38  $              4,063.94 2

Sleeping Bear Dunes NL Schmidt, George Granary/Corn Crib MI Buildings $203,306.84  $            24,021.06 2

Sleeping Bear Dunes NL Schmidt, George Farmhouse MI Buildings $470,742.81  $            49,107.14 2

Sleeping Bear Dunes NL Thoreson Privy MI Buildings $6,155.13  $                916.45 2

Sleeping Bear Dunes NL Schmidt, George Farmstead Grounds MI All Others $571,695.80  $            27,124.10 2

Sleeping Bear Dunes NL Wickland House MI Buildings $135,458.28  $                       -   2

Sleeping Bear Dunes NL Scenic Drive Grounds MI All Others $1,545,768.47  $          110,513.22 2

Sleeping Bear Dunes NL Kelderhouse Privy MI Buildings $3,619.42  $                516.13 2

Sleeping Bear Dunes NL Kelderhouse Brooder House MI Buildings $14,846.01  $              3,028.38 2

Sleeping Bear Dunes NL Thoreson Equip Shed MI Buildings $307,944.20  $            18,007.50 2

Sleeping Bear Dunes NL Thoreson Milkhouse MI Buildings $26,069.54  $              4,431.85 2

Sleeping Bear Dunes NL Burfiend, Peter Granary MI Buildings $91,243.39  $            10,189.42 2

Sleeping Bear Dunes NL Burfiend, Peter Farmhouse MI Buildings $549,548.94  $            43,370.86 2

Sleeping Bear Dunes NL Werner/Basch Cent Farmhouse MI Buildings $674,326.34  $            52,773.20 2

Sleeping Bear Dunes NL Werner/Basch Stone Barn MI Buildings $67,166.22  $            21,660.87 2

Sleeping Bear Dunes NL Werner/Basch Garage MI Buildings $66,622.86  $            14,881.58 2

Sleeping Bear Dunes NL Werner/Basch Cent Barn MI Buildings $355,196.01  $            39,924.20 2

Sleeping Bear Dunes NL Werner/Basch Granary/Corn Crib MI Buildings $178,502.08  $            27,449.16 2

Sleeping Bear Dunes NL Werner/Basch Privy MI Buildings $5,068.40  $              1,040.95 2

Sleeping Bear Dunes NL Glen Haven Cannery Privy MI Buildings $15,389.37  $                       -   2

Sleeping Bear Dunes NL Eckhert, Henry Privy MI Buildings $5,068.40  $                926.95 2

Sleeping Bear Dunes NL Eckhert, Henry Brooder House MI Buildings $22,809.33  $              1,694.03 2

Sleeping Bear Dunes NL Eckhert, Henry Chicken Coop MI Buildings $54,493.70  $              3,612.65 2

Sleeping Bear Dunes NL Eckhert, Henry Shed MI Buildings $61,011.09  $              5,171.09 2

Sleeping Bear Dunes NL Eckhert, Henry Small Barn MI Buildings $189,366.43  $            10,518.28 2

Sleeping Bear Dunes NL Eckhert, Henry Barn MI Buildings $325,507.05  $            19,327.70 2

Sleeping Bear Dunes NL Eckhert, Henry Farmhouse MI Buildings $577,927.95  $            76,474.57 2

Sleeping Bear Dunes NL Jacklin House MI Buildings $237,471.53  $            93,141.61 2
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Sleeping Bear Dunes NL Burfiend, Peter Farmstead Grounds MI All Others $1,563,756.16  $                       -   2

Sleeping Bear Dunes NL Werner/Basch Farmstead Grounds MI All Others $1,643,625.43  $            16,985.76 2

Sleeping Bear Dunes NL Eckhert, Henry Farmstead Grounds MI All Others $453,993.72  $            70,735.22 2

Sleeping Bear Dunes NL Burfiend, Peter Tractor Shed MI Buildings $26,431.78  $              2,506.15 2

Sleeping Bear Dunes NL Dune Climb Water System MI Water Systems $169,388.43  $              2,326.29 2

Sleeping Bear Dunes NL SLBE USCGS Water System MI Water Systems $91,014.67  $            11,730.87 2

Sleeping Bear Dunes NL
D.H. Day RV Dump Station MI

Waste Water

Systems
$39,681.30  $            45,960.31 2

Sleeping Bear Dunes NL
Glen Haven Waste Water System MI

Waste Water

Systems
$283,158.15  $                       -   2

Sleeping Bear Dunes NL PR Platte Point Comfort Station Water System MI Water Systems $121,981.15  $            18,875.29 2

Sleeping Bear Dunes NL Lake Michigan Overlook Vault Toilet MI Buildings $20,540.81  $            31,438.00 2

Sleeping Bear Dunes NL Burfiend, John Farmstead Grounds MI All Others $348,902.58  $            32,049.62 2

Sleeping Bear Dunes NL SMI Lighthouse Complex Grounds MI All Others $966,536.32  $          951,881.25 2

Sleeping Bear Dunes NL SMI USLHS Lighthouse Walkway MI Buildings $223,299.91  $          121,828.49 2

Sleeping Bear Dunes NL Carsten Burfiend Barn Foundation MI Buildings $332,205.55  $            16,099.80 2

Tallgrass Prairie NPres Spring Hill Headquarters Grounds KS All Others $1,512,893.74  $       1,906,551.21 2

Tallgrass Prairie NPres HS110  Spring Hill  Barn KS Buildings $5,473,995.75  $          339,608.51 2

Tallgrass Prairie NPres Phone Systems KS All Others $169,329.60  $                       -   2

Tallgrass Prairie NPres Computer System KS All Others $216,179.36  $                       -   2

Tallgrass Prairie NPres Radio System KS All Others $519,811.62  $                       -   2

Tallgrass Prairie NPres HS201 Lower Fox Creek Schoolhouse KS Buildings $1,629,944.06  $                       -   2

Tallgrass Prairie NPres
Spring Hill Ranch House Waste Water System KS

Waste Water

Systems
$158,160.09  $                       -   2

Tallgrass Prairie NPres Spring Hill Corral KS All Others $1,844,760.54  $          255,859.21 2

Tallgrass Prairie NPres HS-122 Metal Shed Restrooms KS Buildings $234,991.22  $                       -   2

Tallgrass Prairie NPres
Lower Fox Creek Schoolhouse Road KS Unpaved Roads $63,377.77  $            31,926.79 2

Tallgrass Prairie NPres
Tour Bus Road KS Unpaved Roads $665,466.60  $          103,158.75 2

Tallgrass Prairie NPres
Bottomland Trail Parking Area KS Unpaved Roads $14,746.64  $                       -   2

Theodore Roosevelt NP & International Peace Garden SU-Waysides ND All Others $98,549.24  $          136,669.70 2

Theodore Roosevelt NP & International Peace Garden NU-Waysides ND All Others $45,233.43  $            71,385.79 2

Theodore Roosevelt NP & International Peace Garden NU - Temporary Visitor Center - Trailer #1 ND Buildings $204,276.98  $              5,413.55 2

Theodore Roosevelt NP & International Peace Garden NU - Temporary Visitor Center - Trailer #2 ND Buildings $204,276.98  $              5,413.55 2

Theodore Roosevelt NP & International Peace Garden NU-Historic Shelter 215, Overlook Area ND Buildings $257,459.88  $          107,730.13 2

Theodore Roosevelt NP & International Peace Garden NU-Trail Caprock Coulee Loop ND Trails $274,535.99  $                957.11 2

Theodore Roosevelt NP & International Peace Garden NU-Trail Little Mo. ND Trails $285,551.01  $          127,637.49 2

Theodore Roosevelt NP & International Peace Garden NU-Quarters 201, Seasonal ND Housing $262,971.78  $            15,387.43 2

Theodore Roosevelt NP & International Peace Garden NU-Quarters 202, Seasonal ND Housing $262,971.78  $            33,924.08 2

Theodore Roosevelt NP & International Peace Garden
NU-Headquarters Wastewater System ND

Waste Water

Systems
$1,434,441.26  $          228,045.48 2

Theodore Roosevelt NP & International Peace Garden NU-Historic Shelter 213, Group Camp Area ND Buildings $138,646.46  $            13,395.43 2

Theodore Roosevelt NP & International Peace Garden NU-Historic Shelter 214, Picnic Area ND Buildings $225,992.48  $            14,648.15 2

Theodore Roosevelt NP & International Peace Garden NU-Road 200, Campground Road FHWA Rt 0200 ND Paved Roads $2,413,007.04  $          364,906.38 2

Theodore Roosevelt NP & International Peace Garden
NU-Campground Wastewater System ND

Waste Water

Systems
$1,840,091.71  $          325,218.63 2

Theodore Roosevelt NP & International Peace Garden SU-Old East Entrance Station H9 ND Buildings $281,557.88  $              5,928.99 2

Theodore Roosevelt NP & International Peace Garden
SU-Headquarters Wastewater System ND

Waste Water

Systems
$513,461.07  $          187,149.27 2

Theodore Roosevelt NP & International Peace Garden
SU-Cottonwood Campground Wastewater Systems ND

Waste Water

Systems
$588,181.81  $          144,367.92 2

Theodore Roosevelt NP & International Peace Garden SU-WHF Corral Complex ND All Others $1,908,495.32  $       1,099,020.70 2

Theodore Roosevelt NP & International Peace Garden SU-Peaceful Valley Road 203, Stable Access Rt 0203 ND Paved Roads $445,099.42  $            88,446.79 2

Theodore Roosevelt NP & International Peace Garden SU-Painted Canyon VC Road/ Parking FHWA Rt 0922 ND Paved Roads $1,506,711.34  $          205,474.66 2

Theodore Roosevelt NP & International Peace Garden
SU-Painted Canyon Wastewater System ND

Waste Water

Systems
$918,432.46  $            86,529.40 2

Theodore Roosevelt NP & International Peace Garden SU- Boundary Fence ND All Others $22,914,516.53  $       2,596,345.00 2

Theodore Roosevelt NP & International Peace Garden SU-Well / Peaceful Valley Water System ND Water Systems $907,968.44  $            17,990.75 2

Theodore Roosevelt NP & International Peace Garden SU-Road #204 Buck Hill FHWA Rt 0204 ND Paved Roads $2,950,959.68  $       6,533,388.61 2

Theodore Roosevelt NP & International Peace Garden SU-Maah Daah Hey Trail ND Trails $572,036.39  $              4,850.03 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 101, Permanent ND Housing $247,881.68  $            19,165.28 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 102, Permanent ND Housing $258,429.84  $            34,841.76 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 103, Permanent ND Housing $258,429.84  $            17,596.02 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 104, Permanent ND Housing $247,881.68  $            19,575.63 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 105, Permanent ND Housing $263,405.93  $            43,381.72 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 106, Permanent ND Housing $252,654.67  $            41,785.00 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 110, Permanent ND Housing $261,445.68  $            31,731.02 2

Theodore Roosevelt NP & International Peace Garden SU-Quarters 112, Permanent ND Housing $250,774.42  $            46,647.50 2

Theodore Roosevelt NP & International Peace Garden NU-Trail Overlook/Riverbend ND Trails $47,242.18  $            28,917.16 2

Theodore Roosevelt NP & International Peace Garden NU-Boundary Fence ND All Others $12,447,725.59  $            39,863.68 2

Theodore Roosevelt NP & International Peace Garden NU-Squaw Creek Bridge #1 FHWA Rt 1540-005P ND Paved Roads $937,660.03  $            19,440.00 2

Theodore Roosevelt NP & International Peace Garden SU-Paddock Creek Bridge #1 FHWA Rt 1540-001P ND Paved Roads $1,152,855.94  $            80,352.00 2

Theodore Roosevelt NP & International Peace Garden SU-Paddock Creek Bridge #2 FHWA Rt 1540-004P ND Paved Roads $671,867.88  $              6,480.00 2

Theodore Roosevelt NP & International Peace Garden SU-Jules Creek Bridge FHWA Rt 1540-003P ND Paved Roads $186,460.57  $            46,656.00 2

Theodore Roosevelt NP & International Peace Garden
SU-Peaceful Valley Ranch Waste Water System ND

Waste Water

Systems
$77,889.17  $                       -   2

Theodore Roosevelt NP & International Peace Garden NU-Road 10 FHWA Rt 0010 ND Paved Roads $52,960,460.04  $       9,909,798.13 2

Theodore Roosevelt NP & International Peace Garden
SU-Buck Hill Spur (dirt) FHWA Rt 0204 ND Unpaved Roads $11,007.86  $                       -   2

Theodore Roosevelt NP & International Peace Garden SU-Headquarters Street FHWA Rt 0405 ND Paved Roads $563,792.59  $          222,414.59 2

Theodore Roosevelt NP & International Peace Garden SU-Maintenance Yard FHWA Rt 0902 ND Paved Roads $383,282.83  $          129,739.08 2

Theodore Roosevelt NP & International Peace Garden NU-Maintenance Yard Parking FHWA Rt 0940 ND Paved Roads $144,684.22  $            22,494.39 2

Theodore Roosevelt NP & International Peace Garden NU-Visitor Center parking FHWA Rt 0924 ND Paved Roads $104,095.42  $            26,073.13 2

Ulysses S Grant NHS Summer Kitchen HS-02 MO Buildings $840,086.66  $            15,001.28 2

Ulysses S Grant NHS Chicken House HS-05 MO Buildings $358,436.97  $              9,199.40 2

Ulysses S Grant NHS Grounds MO All Others $3,163,741.00  $              6,440.50 2

Ulysses S Grant NHS Visitor Center BD-03 MO Buildings $16,361,389.95  $          158,436.55 2

Ulysses S Grant NHS Ice House HS-04 MO Buildings $579,126.18  $              9,414.85 2

Ulysses S Grant NHS Maintenance Access Road/ FHW-0201 MO Paved Roads $138,973.40  $              3,788.07 2

Ulysses S Grant NHS Parking Lot Route FHW-0900 MO Paved Roads $249,595.91  $            24,184.44 2

Voyageurs NP RRW Rainy Lake Visitor Center Interpretive Canoe Marina/Wate MN All Others $77,973.02  $                       -   2

Voyageurs NP RRW Rainy Lake Picnic Area Paddle Access Marina/Waterfront S MN All Others $23,843.29  $                       -   2

Voyageurs NP RRW Rainy Lake Group Campsite East Marina/Waterfront System MN All Others $99,905.21  $                       -   2

Voyageurs NP NNL Aspen Bench Campsite Marina/Waterfront System MN All Others $30,113.53  $                       -   2

Voyageurs NP NKF Primary Three Phase Electric Cable for Kettle Falls Comp MN All Others $2,132,928.00  $                       -   2

Voyageurs NP RRW Rainy East RV Site MN Campgrounds $15,288.83  $                       -   2

Voyageurs NP RRW Rainy West RV Site MN Campgrounds $15,288.83  $                       -   2

Voyageurs NP NNL BH146 IW Stevens Log Sauna Historic Structure MN Buildings $26,245.82  $                       -   2

Voyageurs NP NAR B168 Ash River Boat Ramp Comfort Station MN Buildings $36,772.36  $                       -   2

Voyageurs NP NNL BH149 IW Stevens Log Cabin Historic MN Buildings $232,444.79  $                       -   2

Voyageurs NP NAR F126 Ash River Fuel Station MN All Others $98,970.77  $                       -   2

Voyageurs NP RKF B112 Kettle Falls Villa Housing Pump House MN Buildings $71,492.38  $                       -   2

Voyageurs NP RKF B109 Kettle Falls Lodging Unit #1 Leaning Pine MN Buildings $620,259.01  $            33,362.93 2

Voyageurs NP RKF B110 Kettle Falls Lodging Unit #2 Jessie Villa MN Buildings $333,102.06  $            33,021.14 2

Voyageurs NP RKF B111 Kettle Falls Lodging Unit #3 Bear Point MN Buildings $620,259.01  $            48,286.35 2

Voyageurs NP RKF F156 Kettle Falls Fuel Station Namakan Side MN All Others $69,380.34  $              9,663.68 2

Voyageurs NP RRW BH096 Rainy Lake City Saloon Historic MN Buildings $263,360.07  $            11,618.04 2

Voyageurs NP RRW BH114 Oveson Fish Camp House Historic MN Buildings $99,889.74  $            32,771.10 2

Voyageurs NP RRW BH115 Oveson Fish Camp Dockhouse Historic MN Buildings $75,544.28  $              4,635.83 2

Voyageurs NP RRW BH116 Oveson Fish Camp Ice House Historic MN Buildings $74,472.97  $              8,371.10 2

Voyageurs NP RRW BF132 Rainy Lake Fuel Station MN All Others $119,283.80  $              9,663.68 2

Voyageurs NP RRW NPS 2 Rainy Lake Visitor Center Road, Paved, RT 010 MN Paved Roads $3,333,510.51  $       2,704,946.98 2

Voyageurs NP RRW Little American Island Hiking Trail MN Trails $523,064.02  $                       -   2

Voyageurs NP RRW Oberholtzer Hiking Trail MN Trails $352,297.19  $                       -   2

Voyageurs NP NSP B159 Mukooda Lake Pump House MN Buildings $6,691.59  $                       -   2

Voyageurs NP NSP BH140 Ingersoll Cabin Historic MN Buildings $514,938.64  $          446,944.87 2

Voyageurs NP NKL BH059 Ellsworth Rock Gardens Workshop Building Historic MN Buildings $38,740.80  $                       -   2

Voyageurs NP NKL West Kab Fuel Station MN All Others $102,828.40  $            14,495.53 2

Voyageurs NP RRW Arden Island Campsite Marina/Waterfront Syst. MN All Others $129,531.86  $                       -   2

Voyageurs NP NAR Ash River Barge Marina/Waterfront Syst. MN All Others $178,224.05  $                       -   2

Voyageurs NP NKL Bald Rock Campsite Marina/Waterfront Syst. MN All Others $38,745.35  $                       -   2

Voyageurs NP NNL Beast Lake Trailhead Marina/Waterfront Syst. MN All Others $99,905.21  $              8,391.10 2

Voyageurs NP RRW Black Bay Beaver Pond Hiking Trail Marina/Wate MN All Others $99,905.21  $            10,631.96 2

Voyageurs NP RRW Breakwater Cove Campsite Marina/Waterfront Sys MN All Others $33,248.65  $                       -   2

Voyageurs NP NSP Browns Bay View Campsite Marina/Waterfront Sys MN All Others $33,248.65  $                       -   2

Voyageurs NP NSP Burnt Island Campsite Marina/Waterfront Syst. MN All Others $33,248.65  $                       -   2

Voyageurs NP NKL Cruiser Lake Trailhead Lost Bay Marina/Waterfr MN All Others $126,114.63  $              7,130.09 2

Voyageurs NP NNL Marker Twenty Three Campsite Marina/Waterfron MN All Others $33,248.65  $            15,137.72 2

Voyageurs NP RRW Dryweed Island Campsite Marina/Waterfront Syst MN All Others $151,086.38  $                       -   2

Voyageurs NP NKL Ellsworth Rock Gardens Marina/Waterfront System MN All Others $203,305.01  $          150,221.34 2

Voyageurs NP NKL Fox Farm Campsite Marina/Waterfront Syst. MN All Others $33,248.65  $                       -   2

Voyageurs NP NKL Gold Portage Marina/Waterfront Syst. MN All Others $33,248.65  $                       -   2

Voyageurs NP NSP Granite Cliff South Campsite Marina/Waterfron MN All Others $33,248.65  $                       -   2

Voyageurs NP NNL Hammer Bay South Campsite Marina/Waterfront Sy MN All Others $33,248.65  $                       -   2

Voyageurs NP NKL Happy Landing Campsite Marina/Waterfront Syst MN All Others $33,248.65  $                       -   2

Voyageurs NP RRW Harry Ovesons Fish Camp West Bay Marina/Waterf MN All Others $120,454.12  $                       -   2

Voyageurs NP NNL Catamaran Campsite Marina/Waterfront Syst. MN All Others $33,248.65  $                       -   2

Voyageurs NP NNL Kettle Falls Gas Namakan Marina/Waterfront Sys MN All Others $129,249.75  $            28,703.15 2

Voyageurs NP RRE Kettle Falls Rainy Gas Marina/Waterfront Syst. MN All Others $186,332.59  $                       -   2

Voyageurs NP RRE Kettle Falls Guest Marina/Waterfront Syst. MN All Others $345,522.96  $            11,383.38 2

Voyageurs NP NNL Kettle Falls Maintenance Marina/Waterfront Sys MN All Others $120,513.28  $                       -   2

Voyageurs NP NNL Kettle Falls Picnic Marina/Waterfront Syst. MN All Others $138,833.71  $            10,653.56 2
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Voyageurs NP NNL Kettle Falls Kalispel Marina/Waterfront Syst. MN All Others $186,050.47  $            23,729.66 2

Voyageurs NP NNL Kettle Falls McGill Marina/Waterfront Syst. MN All Others $186,050.47  $            22,482.45 2

Voyageurs NP NNL Kettle Portage Campsite Marina/Waterfront Syst MN All Others $31,246.54  $            16,146.05 2

Voyageurs NP NSP King Pin Campsite Marina/Waterfront Syst. MN All Others $25,344.87  $                       -   2

Voyageurs NP NSP King Williams Narrows East Marina/Waterfront MN All Others $144,479.42  $            73,595.69 2

Voyageurs NP NSP King Williams Narrows West Marina/Waterfront MN All Others $144,479.42  $            47,730.57 2

Voyageurs NP NSP Sand Point Lake Quarters Marina/Waterfront Sy MN All Others $120,513.28  $                       -   2

Voyageurs NP RRW Little American Island Marina/Waterfront Syst. MN All Others $206,080.66  $                       -   2

Voyageurs NP NKL Locator Trailhead Marina/Waterfront Syst. MN All Others $103,040.33  $              5,682.08 2

Voyageurs NP RRW Makinen Point Campsite Marina/Waterfront Syst. MN All Others $56,222.84  $                       -   2

Voyageurs NP NNL McManus Island West Campsite Marina/Waterfron MN All Others $28,111.42  $                       -   2

Voyageurs NP NNL Mica Island Campsite Marina/Waterfront Syst. MN All Others $57,050.99  $                       -   2

Voyageurs NP NSP Mukooda Lake Campground Marina/Waterfront Syst MN All Others $144,479.42  $            15,137.72 2

Voyageurs NP NNL Namakan Entrance Campsite Marina/Waterfront Sy MN All Others $33,248.65  $                       -   2

Voyageurs NP RRW Nuthatch Campsite Marina/Waterfront Syst. MN All Others $25,786.25  $              5,666.50 2

Voyageurs NP NKL Peterson Point Campsite Marina/Waterfront Syst MN All Others $28,111.42  $                       -   2

Voyageurs NP NNL Rainbow Island Campsite Marina/Waterfront Syst MN All Others $33,248.65  $                       -   2

Voyageurs NP RRW Rainy Lake Maintenance Marina/Waterfront Syst. MN All Others $194,877.95  $                       -   2

Voyageurs NP RRE Saginaw Bay Campsite Marina/Waterfront Syst. MN All Others $88,256.58  $            12,785.44 2

Voyageurs NP NNL Sexton Island Campsite Marina/Waterfront Syst. MN All Others $28,111.42  $            15,137.72 2

Voyageurs NP NKL Shelter Bay Campsite Marina/Waterfront Syst. MN All Others $34,440.82  $                       -   2

Voyageurs NP NKL Sphunge Island East Campsite Marina/Waterfron MN All Others $33,248.65  $                       -   2

Voyageurs NP RRE Virgin Island South Campsite Marina/Waterfron MN All Others $88,256.58  $                       -   2

Voyageurs NP NAR Whispering Pines Marina/Waterfront Syst. MN All Others $149,857.81  $                       -   2

Voyageurs NP NNL Williams Island North Campsite Marina/Waterfro MN All Others $28,111.42  $              4,946.01 2

Voyageurs NP NKL Windigo Campsite Marina/Waterfront Syst. MN All Others $28,111.42  $                       -   2

Voyageurs NP NSP Wolf Island Campsite Marina/Waterfront Syst. MN All Others $28,111.42  $              2,194.16 2

Voyageurs NP RKF Kettle Falls Leaning Pine Villa Marina/Waterfr MN All Others $30,113.53  $                       -   2

Voyageurs NP RKF Kettle Falls Jessie Villa Marina/Waterfront Sy MN All Others $30,113.53  $              4,001.73 2

Voyageurs NP RKF Kettle Falls Bear Point Villa Marina/Waterfron MN All Others $33,248.65  $              4,001.73 2

Voyageurs NP NAR Ash River Bulkhead Marina/Waterfront Syst. MN All Others $230,952.31  $          127,162.16 2

Voyageurs NP NAR Ash River Staff Marina/Waterfront Syst. MN All Others $228,932.00  $            27,808.35 2

Voyageurs NP RRW Lyle Mine Campsite Marine/Waterfront MN All Others $87,364.73  $                       -   2

Voyageurs NP NKL Round Bear Day Use Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP NNL Sheen Point Day Use Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP NSP Sand Point Day Use Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP NNL Twin Beach Day Use Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP RRE Little Cedar Island Day Use Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP RRW Drywood Island Day Use Site Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP RRW Lost Bay West Day Use Site Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP NSP Casareto Destination Site Marina/Waterfront MN All Others $199,810.42  $                       -   2

Voyageurs NP NNL Hoist Bay Destination Marina/Waterfront Syst. MN All Others $99,905.21  $                       -   2

Voyageurs NP NKL Shoepack Day Use North Marina/Waterfront Sys MN All Others $33,248.65  $                       -   2

Voyageurs NP NKL Shoepack Day Use South Marina/Waterfront Sys MN All Others $33,248.65  $                       -   2

Voyageurs NP RRW Krantz Point Campsite Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP NAR Ash River VC Boat Ramp MN All Others $491,426.61  $            11,174.05 2

Voyageurs NP NNL BH120 Hoist Bay Ice House Historic MN Buildings $180,301.24  $                       -   2

Voyageurs NP RRW B181 Black Bay Cross Country Ski Tr. Comf.Sta MN Buildings $18,386.18  $                       -   2

Voyageurs NP NKL B180 Ellsworth Rock Gardens Picnic Shelter MN Buildings $120,720.31  $                       -   2

Voyageurs NP Q-TRPD02 NKL Quarters RV site South 00TRPD02 MN Campgrounds $15,288.83  $                       -   2

Voyageurs NP Q-TRPD01 NKL Quarters RV Site North 00TRPD01 MN Campgrounds $15,288.83  $                       -   2

Voyageurs NP RRE Anderson Bay Destination Marina/Waterfront System MN All Others $199,810.42  $                       -   2

Voyageurs NP RRW Bardens Is. Day Use Marina/Waterfront Syst. MN All Others $103,040.33  $                       -   2

Voyageurs NP NAR Ash River Canoe Access Marina/Waterfront Syst. MN All Others $120,513.28  $                       -   2

Voyageurs NP RRW Rainy Lake VC Boat Ramp MN All Others $491,426.61  $                       -   2

Voyageurs NP NKL Kab Lake VC Boat Ramp MN All Others $491,426.61  $            54,667.92 2

Voyageurs NP RHQ Museum Collections Storage at HQ MN Buildings $1,554,473.42  $                       -   2

Voyageurs NP NSP Grassy Bay Island Day Use Marina/Waterfront System MN All Others $168,723.14  $                       -   2

Voyageurs NP RRW Sunrise Point Campsite Marina/Waterway System MN All Others $65,523.55  $                       -   2

Voyageurs NP RRE Kettle Falls Tourboat Bulkhead Marina/Waterfront System MN All Others $218,411.83  $                       -   2

Voyageurs NP RRE Kempton Entrance East Marina/Waterfront System MN All Others $47,686.58  $                       -   2

Voyageurs NP RRW Loon Bay Campsite Marina/Waterfront System MN All Others $87,364.73  $                       -   2

Voyageurs NP RRE Fujita Cabin Marina/Waterfront System MN All Others $47,686.58  $                       -   2

Voyageurs NP RRW Rainy Lake Recreation Trail MN Trails $2,058,736.23  $                       -   2

Voyageurs NP NSP Jensen Bay Campsite Marina Waterfront MN All Others $87,364.73  $                       -   2

Voyageurs NP NKL Martin Island Day Use Marina Waterfront MN All Others $43,682.37  $                       -   2

Voyageurs NP NSP Partridge Point East Campsite Marina MN All Others $43,682.37  $                       -   2

Voyageurs NP NSP Partridge Point West Campsite Marina MN All Others $43,682.37  $                       -   2

Voyageurs NP RRW Paved Parking Lot RLVC, RT 900 MN Paved Roads $784,912.86  $          331,513.02 2

Voyageurs NP NKL Paved Parking Lot Kab Lake VC Boat Launch, RT 905 MN Paved Roads $765,064.28  $          317,838.61 2

Voyageurs NP NAR Paved Parking Lot Ash River VC, RT 907 MN Paved Roads $581,872.04  $          226,788.54 2

Voyageurs NP NAR Paved Parking Lot Forest Overlook Trail, RT 911 MN Paved Roads $356,824.32  $          107,615.90 2

Voyageurs NP NAR Paved Parking Lot Kab Lake Overlook Trail, RT 912 MN Paved Roads $154,776.59  $            42,232.32 2

Voyageurs NP NAR Paved Parking Lot Beaver Pond Overlook, RT 913 MN Paved Roads $133,736.29  $          118,820.06 2

Voyageurs NP NAR NPS 1 Ash River Visitor Center Access Road, RT 100 MN Paved Roads $6,343,771.52  $       3,887,802.14 2

Voyageurs NP RRW Oveson Fish Camp Dock for Dockhouse Marina/Wat MN All Others $118,611.27  $                       -   2

Voyageurs NP RRW  Little American Island Trail Boardwalk MN Trails $115,180.57  $                       -   2

Voyageurs NP NKL BH182 Ellsworth Rock Gardens Guest Cabin Historic MN Buildings $80,963.26  $                       -   2

Voyageurs NP NKL West Kab Breakwater & Moorage Basin MN All Others $568,780.80  $                       -   2

Voyageurs NP NSP BH188 Ingersoll Boat House Historic MN Buildings $172,181.32  $            73,691.37 2

Voyageurs NP NSP BH189 Ingersoll Caretakers Chipperfield Cabin Historic MN Buildings $334,622.21  $          247,999.07 2

Voyageurs NP NNL BH022 Hoist Bay Cabin #22 Historic (2) MN Buildings $193,703.99  $              9,202.02 2

Voyageurs NP NNL BH023 Hoist Bay Cabin #23 Historic (3) MN Buildings $193,996.39  $              8,761.62 2

Voyageurs NP NNL BH024 Hoist Bay Cabin #24 Historic (4) MN Buildings $193,996.39  $              8,761.62 2

Voyageurs NP NNL BH021 Hoist Bay Cabin #21 Historic (1) MN Buildings $189,264.77  $              8,533.50 2

Voyageurs NP NNL BH027 Hoist Bay Kitchen Historic MN Buildings $235,468.70  $              8,533.50 2

Voyageurs NP NNL BH030 Hoist Bay Boat House Historic MN Buildings $124,909.72  $              7,433.70 2

Voyageurs NP RRE BH200 Fujita Cabin Historic MN Buildings $110,404.45  $            28,765.69 2

Voyageurs NP NSP BH208 Casareto Cabin Log Bldg Historic MN Buildings $294,411.86  $            10,788.56 2

Voyageurs NP NNL BH236 IW Stevens Resort House Historic MN Buildings $212,922.86  $                319.36 2

Voyageurs NP NAR Ash River Fuel Marina/Waterfront Syst. MN All Others $178,224.05  $                       -   2

Voyageurs NP NNL Kettle Falls Cabin Marina/Waterfront Syst. MN All Others $99,905.21  $                       -   2

Voyageurs NP RRW Paved Parking Lot RLVC Launch Area, RT 901 MN Paved Roads $868,094.19  $          567,711.81 2

Voyageurs NP RKF Kettle Falls Dam Overlook Trail MN Trails $58,265.91  $                       -   2

Voyageurs NP RKF Kettle Falls Overlook and Boardwalk MN Trails $345,113.44  $            87,311.89 2

Voyageurs NP RRE Rainy East Sites (Campsites, Day Use, HB) MN Campgrounds $1,005,604.45  $          269,385.06 2

Voyageurs NP NAR Paved Parking Lot Ash River Lower Overflow #1, RT 908 MN Paved Roads $405,843.30  $          123,716.82 2

Voyageurs NP NAR Paved Parking Lot Ash River Upper Overflow #2, RT 909 MN Paved Roads $505,695.32  $          155,942.71 2

Voyageurs NP NKL Parking Lot Lights West Kab Visitor Center MN All Others $69,657.45  $            45,887.90 2

Voyageurs NP RRW Rainy West Sites (Campsites, Day Use, HB) MN Campgrounds $687,997.26  $          387,106.54 2

Voyageurs NP RBC Rainy Backcountry Sites (Campsites, Day Use) MN Campgrounds $65,296.04  $            15,296.32 2

Voyageurs NP NNL Namakan Lake Sites (Campsites, Day Use, HB) MN Campgrounds $963,196.16  $          293,756.25 2

Voyageurs NP NKL  Kabetogama Lake Sites (Campsites, Day Use, HB) MN Campgrounds $1,074,995.71  $          274,889.64 2

Voyageurs NP NBC Back Country Sites (Campsites, Day Use) MN Campgrounds $52,236.83  $            58,446.96 2

Voyageurs NP NSP Sand Point Lake Sites (Campsites, Day Use, HB) MN Campgrounds $366,931.87  $          296,038.21 2

Voyageurs NP RRW Rainy Lake VC Grounds MN All Others $505,077.35  $          143,146.22 2

Voyageurs NP NAR Ash River Paddle Access Trail MN Trails $49,142.66  $                       -   2

Voyageurs NP NKL Ellsworth Rock Garden Grounds MN All Others $398,146.56  $            97,439.26 2

Voyageurs NP NKL West Kab Grounds MN All Others $172,681.85  $                       -   2

Voyageurs NP NAR Ash River Grounds MN All Others $101,015.47  $            12,089.69 2

Voyageurs NP NAR Whispering Pines Grounds MN All Others $44,319.40  $                       -   2

Voyageurs NP NNL Hoist Bay Grounds MN All Others $21,704.68  $                       -   2

Voyageurs NP RRE Kawawia Campsite Marina/Waterfront Syst. MN All Others $126,114.63  $                       -   2

Voyageurs NP RRW Rainy Maint. Breakwater & Moorage Basin MN All Others $700,148.55  $                       -   2

Voyageurs NP NKL Kabetogama Lake Group Campsite Marina/Waterfront System MN All Others $344,226.14  $              6,560.31 2

Voyageurs NP NKL Long Slu Canoe Portage Marina/Waterfront Syst. MN All Others $33,248.65  $                       -   2

Voyageurs NP NNL Depthfinder Island Campsite Marina/Waterway Syst. MN All Others $39,209.47  $                       -   2

Voyageurs NP NNL Hoist Bay Campsite Marina/Waterfront Syst. MN All Others $39,209.47  $              1,872.99 2

Voyageurs NP NNL Sandbar Point Campsite Marina/Waterfront Syst. MN All Others $39,209.47  $                       -   2

Voyageurs NP NNL Sheen Point Campsite Marina/Waterfront Syst. MN All Others $39,209.47  $                       -   2

Voyageurs NP RKF Kettle Falls Boat Ramp Rainy Side MN All Others $114,666.21  $                       -   2

Voyageurs NP NNL Kettle Falls Boat Ramp Namakan Side MN All Others $171,999.31  $                       -   2

Wind Cave NP WICA Telephone System SD All Others $590,607.23  $                       -   2

Wind Cave NP WICA IT System (Computer) SD All Others $1,891,705.25  $                       -   2

Wind Cave NP Visitor Center Interpretive Media SD All Others $2,733,416.02  $       1,702,500.00 2

Wind Cave NP Adm/Maint Access Road, RT 0400 SD Paved Roads $675,225.28  $            74,068.67 2

Wind Cave NP R-01 - U S Hwy 385, RT 0010 SD Paved Roads $9,678,840.84  $       4,003,320.56 2

Wind Cave NP R-02 - Hwy 87, RT 0012 SD Paved Roads $10,421,955.45  $       3,290,814.65 2

Wind Cave NP
R-05 - NPS Route 5, RT 0204 SD Unpaved Roads $4,613,416.29  $              6,908.61 2

Wind Cave NP
R-06 - NPS Route 6, RT 0205 SD Unpaved Roads $2,999,568.64  $              5,232.92 2

Wind Cave NP Boundary Fence SD All Others $26,183,824.13  $          817,769.17 2

Wind Cave NP T-01 - Interior Cave Trail SD Trails $2,217,735.19  $          141,820.00 2

Wind Cave NP B-40 - Residence SD Housing $167,909.39  $              1,742.37 2

Wind Cave NP B-41 - Residence SD Housing $167,909.39  $                       -   2

Wind Cave NP B-42 - 8-unit Apartment SD Housing $873,286.74  $              1,117.09 2

Wind Cave NP B-43 - 4-unit Apartment SD Housing $467,106.86  $            23,970.25 2

Wind Cave NP B-44 - 4-unit Apartment SD Housing $588,960.82  $                       -   2

Wind Cave NP R-10 - Upper Housing Service Road, RT 0402 SD Paved Roads $1,301,091.41  $          105,393.76 2

Wind Cave NP G-10 - Upper Housing Area - Maintained Landscape SD All Others $402,510.18  $            77,217.47 2

Wind Cave NP R-03 - Beaver Creek Bridge, SN 1560-001P SD Paved Roads $6,370,349.85  $          358,380.18 2

Wind Cave NP R-04 - Pigtail Bridge, SN 1560-003P SD Paved Roads $2,494,991.14  $            18,900.00 2

Wind Cave NP R-07 - VC Access Road, RT 0011 SD Paved Roads $2,615,580.64  $          737,133.43 2
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Wind Cave NP VC Parking Lot, RT 0900 SD Paved Roads $1,606,832.85  $            87,359.67 2

Wind Cave NP G-04 - VC/Elev Bldg - Maintained Landscape SD All Others $44,466.22  $                       -   2

Wind Cave NP B-03 - Residence SD Housing $706,631.97  $                       -   2

Wind Cave NP B-05 - Residence SD Housing $520,236.76  $                       -   2

Wind Cave NP B-06 - Residence SD Housing $530,361.35  $              1,036.74 2

Wind Cave NP B-07 - Residence SD Housing $467,474.57  $              6,198.67 2

Wind Cave NP B-08 - Residence SD Housing $634,912.52  $              4,581.35 2

Wind Cave NP B-11 - Garage SD Buildings $1,102,621.66  $            36,412.11 2

Wind Cave NP B-12 - Garage (old fire cache) SD Buildings $478,330.76  $              1,277.06 2

Wind Cave NP B-13 - Window House SD Buildings $54,290.77  $              5,748.44 2

Wind Cave NP B-16 - Oil & Gas Building SD Buildings $29,171.16  $              1,479.62 2

Wind Cave NP B-17 - Carpenter Shop/Fire Cache SD Buildings $677,888.30  $            47,638.92 2

Wind Cave NP B-18 - ROTR/Auto Shop SD Buildings $600,873.31  $                395.01 2

Wind Cave NP
R-14 - Mixing Circle Road, RT 0403 SD Unpaved Roads $497,558.78  $              2,335.51 2

Wind Cave NP B-04 - Fire Office SD Housing $450,811.73  $            34,625.92 2

Wind Cave NP HS-96 - CCC Cave Structures SD Trails $92,767.44  $                       -   2

Wind Cave NP HS-97 - Trail to Cave Ent & Elv Bldg SD Trails $738,734.28  $            13,268.88 2

Wind Cave NP Foot Bridge SD All Others $106,942.08  $                452.33 2

Wind Cave NP Rock Barrier Wall SD All Others $95,723.59  $                       -   2

Wind Cave NP Park Sign - Adm Area SD All Others $63,577.66  $                       -   2

Wind Cave NP Fuel Storage Tank - Propane - B-15/B-27 SD All Others $14,794.52  $                       -   2

Wind Cave NP Fuel Storage Tank - Propane - B-17/B-18 SD All Others $102,857.47  $                       -   2

Wind Cave NP Fuel Storage Tank - Gasoline SD All Others $79,549.90  $              9,753.40 2

Wind Cave NP Fuel Storage Tank - Diesel SD All Others $53,812.39  $              9,753.40 2

Wind Cave NP
R-15 - Well Road, RT 0404 SD Unpaved Roads $350,588.84  $            36,949.50 2

Wind Cave NP B-101 - Residence SD Housing $134,085.74  $                       -   2

Wind Cave NP U-04 - Elk Mtn Campground Water System SD Water Systems $1,896,775.16  $                       -   2

Wind Cave NP
R-17 - Elk Mtn Campground Reservoir Road, RT 0407 SD Unpaved Roads $337,771.33  $                       -   2

Wind Cave NP Radio System SD All Others $966,293.04  $            20,000.00 2

Wind Cave NP Box Culvert Bridge, SN 1560-002P SD Paved Roads $245,149.36  $            31,050.00 2

Wind Cave NP Elevator Parking A, RT 0907a SD Paved Roads $69,763.69  $              1,854.51 2

Wind Cave NP G-06 - Mixing Circle Area - Maintained Landscape SD All Others $45,292.73  $                       -   2

Wind Cave NP Fuel Storage Tank - Propane - B-01 SD All Others $192,456.12  $                       -   2

Wind Cave NP B-40A - Garage SD Housing $98,841.56  $                       -   2

Wind Cave NP B-41A - Garage SD Housing $98,841.56  $                       -   2

William Jefferson Clinton Birthplace Home NHS Clinton Grounds AR All Others $135,949.99  $            24,896.15 2

Wilson's Creek NB 00000001-Harwood House MO Housing $951,095.15  $            51,051.37 2

Wilson's Creek NB
Harwood House Wastewater System MO

Waste Water

Systems
$46,462.28  $              7,000.00 2

Wilson's Creek NB
Civil War Museum Wastewater System MO

Waste Water

Systems
$37,557.31  $                       -   2

Wilson's Creek NB Civil War Museum Parking WICR-0915 MO Paved Roads $95,585.04  $          142,744.40 2

Wilson's Creek NB Library Addition MO Buildings $3,762,964.01  $          150,512.59 2

Wilson's Creek NB MT. Under Grd Water Bld #13 MO Buildings $37,832.81  $            37,264.06 2

Wilson's Creek NB VC Parking NST WICR-0900 MO Paved Roads $623,599.25  $          271,761.93 2

Wilson's Creek NB Tour Stop 1 Prkg WICR-0901 MO Paved Roads $144,774.09  $          101,568.09 2

Wilson's Creek NB Tour Stop 2 Prkg. WICR-0902 MO Paved Roads $233,873.00  $            96,146.03 2

Wilson's Creek NB Tour Stop 3 Prkg. WICR-0903 MO Paved Roads $175,963.36  $          103,701.71 2

Wilson's Creek NB Tour Stop 5 Prkg. WICR-0904 MO Paved Roads $161,708.36  $            72,173.92 2

Wilson's Creek NB Tour Stop 7 Prkg. WICR-0905 MO Paved Roads $212,459.47  $            95,364.70 2

Wilson's Creek NB H.Q.VC. Area Propane Fuel System MO All Others $66,822.86  $                       -   2

Wilson's Creek NB Landscape Maintenance MO All Others $11,271,777.96  $            98,675.08 2

Wilson's Creek NB Bloody Hill Trail MO Trails $168,778.59  $                       -   2

Wilson's Creek NB Gibson Mill Trail MO Trails $348,400.99  $            69,649.81 2

Wilson's Creek NB Ray House Trail MO Trails $222,407.16  $            74,944.64 2

Wilson's Creek NB
Horse Overflow Parking WICR-0912 MO Unpaved Roads $59,686.44  $                       -   2

Wilson's Creek NB Gasoline Fuel System MO All Others $8,869.43  $                       -   2

Wilson's Creek NB Phone System MO All Others $39,103.68  $                       -   2

Wilson's Creek NB Computer System MO All Others $175,959.45  $                       -   2

Wilson's Creek NB Skeggs Branch Culvert WICR-006 MO Paved Roads $853,398.71  $            23,625.00 2

Wilson's Creek NB Picnic Area MO All Others $134,729.95  $            21,355.09 2

Wilson's Creek NB Black Powder Portable Shed #28 MO Buildings $18,587.76  $                       -   2

Wilson's Creek NB Boundary Fence MO All Others $1,456,533.87  $                       -   2

William Howard Taft NHS Education Center OH Buildings $5,095,193.51  $          189,834.74 2

William Howard Taft NHS Computer System OH All Others $93,111.91  $                       -   2

William Howard Taft NHS Telephone System OH All Others $51,263.86  $                       -   2

Antietam NB Starke Avenue Historic Landscape (Mowable) MD All Others $17,558.26  $                       -   2

Antietam NB Pry Smokehouse Foundation MD All Others $34,333.03  $                       -   2

Antietam NB Pry Cavehouse MD Buildings $83,259.96  $                       -   2

Antietam NB Pry Spring House MD Buildings $168,281.62  $            44,448.00 2

Antietam NB Branch Avenue Historic Landscape (Mowable) MD All Others $688,224.77  $            58,768.00 2

Antietam NB Mule Barn MD Buildings $197,148.60  $            11,367.08 2

Antietam NB Rostrum MD Buildings $392,657.11  $            12,748.14 2

Antietam NB Admin. Building MD Buildings $1,232,251.52  $            48,996.15 2

Antietam NB Piper Ice House MD Buildings $125,326.73  $                       -   2

Antietam NB Piper Wagon Shed MD Buildings $280,469.37  $                       -   2

Antietam NB Poffenberger Corncrib/Wagonshed MD Buildings $345,743.72  $                       -   2

Antietam NB Sherrick Corncrib MD Buildings $149,482.51  $            19,046.00 2

Antietam NB Mumma Smoke House MD Buildings $102,367.71  $                       -   2

Antietam NB Cunningham (Park )  Log Dependency House MD Buildings $60,728.65  $            12,750.00 2

Antietam NB Cunningham (Park ) House MD Buildings $424,268.71  $                       -   2

Antietam NB
Bloody Lane RT 702 MD Unpaved Roads $198,208.73  $                       -   2

Antietam NB Richardson Ave Historic Landscape (Mowable) MD All Others $266,509.35  $            79,362.09 2

Antietam NB Mansfield Ave Historic Landscape (Mowable) MD All Others $260,665.13  $                       -   2

Antietam NB Cornfield Ave Historic Landscape (Mowable) MD All Others $164,138.41  $                       -   2

Antietam NB Smoketown Road Historic Landscape (Mowable) MD All Others $47,031.06  $                       -   2

Antietam NB Dunker Church Road Historic Landscape (Mowable) MD All Others $235,155.31  $            68,252.27 2

Antietam NB Rodman Ave Historic Landscape (Mowable) MD All Others $344,112.38  $            43,000.00 2

Antietam NB Confederate Ave Historic Landscape (Mowable) MD All Others $23,515.53  $                       -   2

Antietam NB Philadelphia Brigade  Historic Landscape (Mowable) MD All Others $786,516.13  $                       -   2

Catoctin Mountain Park Gas Tank /AST Diesel Fuel System MD All Others $16,880.47  $                       -   2

Catoctin Mountain Park PHQ PG-159 Office Building MD Buildings $1,655,028.31  $            14,889.39 2

Catoctin Mountain Park PHQ Grounds MD All Others $74,718.33  $                  49.94 2

Catoctin Mountain Park Administrative Road/Parking Lots -0917 MD Paved Roads $394,425.84  $              7,749.70 2

Catoctin Mountain Park
PHQ Septic System MD

Waste Water

Systems
$93,742.19  $                       -   2

Catoctin Mountain Park Visitor Center Parking Lot Rt 0900 MD Paved Roads $157,320.45  $            58,365.48 2

Catoctin Mountain Park TR-1 Chimney Rock Trail/ Wolf Rock Trail MD Trails $288,678.69  $            80,111.82 2

Catoctin Mountain Park TR-7 Thurmont Vista Trail MD Trails $112,159.32  $                       -   2

Catoctin Mountain Park TR-4  Whiskey Still Trail MD Trails $35,184.46  $                       -   2

Catoctin Mountain Park TR-6 Charcoal Trail MD Trails $32,500.25  $                       -   2

Catoctin Mountain Park TR-3 Cunningham Falls Trail MD Trails $133,706.09  $                350.82 2

Catoctin Mountain Park TR-9 Hog Rock Trail MD Trails $100,877.48  $            58,585.57 2

Catoctin Mountain Park TR-5 Blue Ridge Summit Trail MD Trails $185,525.67  $                       -   2

Catoctin Mountain Park MM-13 Dining Hall/ Kitchen MD Buildings $1,411,903.78  $            15,387.58 2

Catoctin Mountain Park TR-15 Browns Farm Trail MD Trails $94,450.63  $              6,074.56 2

Catoctin Mountain Park TR-13 Spicebush Trail MD Trails $38,119.49  $            14,016.45 2

Catoctin Mountain Park TR-16 Sawmill Trail MD Trails $93,274.29  $                       -   2

Catoctin Mountain Park TR-14 Horse Trail MD Trails $269,185.83  $                       -   2

Catoctin Mountain Park GT-138 Dining Hall/ Kitchen MD Buildings $2,437,831.12  $            30,979.67 2

Catoctin Mountain Park GT-139 Recreation Hall MD Buildings $1,428,724.01  $            17,549.78 2

Catoctin Mountain Park
CATO- GreenTop Camp Grounds Road -0202 Gravel MD Unpaved Roads $78,829.46  $              4,725.00 2

Catoctin Mountain Park Grounds GT Stable MD Campgrounds $728,421.57  $          260,355.04 2

Catoctin Mountain Park RM-001 Resources Management Lab Building MD Buildings $602,043.95  $            23,894.82 2

Catoctin Mountain Park RM-003 Dining Hall/ Kitchen MD Buildings $2,110,005.42  $          187,085.63 2

Catoctin Mountain Park CATO- Round Meadow Road -0404 MD Paved Roads $346,849.64  $          163,028.82 2

Catoctin Mountain Park Grounds Round Meadow MD Campgrounds $449,651.44  $          225,719.93 2

Catoctin Mountain Park
Waste Water/ Septic System, Lower MD

Waste Water

Systems
$47,493.20  $                       -   2

Catoctin Mountain Park
Waste Water/ Septic System, Upper MD

Waste Water

Systems
$72,786.17  $                       -   2

Catoctin Mountain Park Amphitheater MD All Others $113,578.42  $              4,779.44 2

Catoctin Mountain Park CATO- Quarters # 5 Driveway/ Parking Lot MD Paved Roads $144,931.04  $                       -   2

Catoctin Mountain Park CATO-0402 Ranger Quarters # 6 Access Road MD Paved Roads $268,322.34  $            39,757.47 2

Catoctin Mountain Park Wayside Exhibits Visitor Center MD All Others $26,034.16  $                       -   2

Catoctin Mountain Park Visitor Service Access Road MD Paved Roads $142,053.00  $            30,160.47 2

Catoctin Mountain Park Camp #3 Turnaround Rt 0908 MD Paved Roads $52,398.84  $              4,172.80 2

Chesapeake & Ohio Canal NHP Lock 10 Parking - RT 0902 MD Paved Roads $347,859.83  $            39,686.21 2

Chesapeake & Ohio Canal NHP Administrative and Maintenanece Parking RT 0920 MD Paved Roads $251,729.94  $          123,370.09 2

Chesapeake & Ohio Canal NHP Pivot Bridge Lock 20 3100-061T DC All Others $25,396.06  $                       -   2

Chesapeake & Ohio Canal NHP 33rd Street Foot Bridge 3100-058T DC All Others $114,282.28  $                       -   2

Chesapeake & Ohio Canal NHP Marsden Tract (011.06) MD Campgrounds $49,466.16  $          149,998.77 2

Chesapeake & Ohio Canal NHP 31st Street Bridge DC Paved Roads $286,906.98  $                       -   2

Chesapeake & Ohio Canal NHP Wisconsin Avenue Bridge DC Paved Roads $2,138,829.90  $                       -   2

Chesapeake & Ohio Canal NHP 30th (Washington) Street Bridge DC Paved Roads $421,891.56  $                       -   2

Chesapeake & Ohio Canal NHP Jefferson Street Bridge DC Paved Roads $202,713.48  $                       -   2

Chesapeake & Ohio Canal NHP Towpath Bridge - Widewater West MD All Others $283,174.77  $                       -   2

Chesapeake & Ohio Canal NHP Towpath Bridge - Widewater - East MD All Others $226,574.54  $                       -   2
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Chesapeake & Ohio Canal NHP Lock 20 Footbridge MD All Others $32,553.81  $                       -   2

Chesapeake & Ohio Canal NHP Pedestrian Bridge (135.05) MD All Others $34,724.07  $                       -   2

Chesapeake & Ohio Canal NHP Storage Shed - Lock 19 MD Buildings $18,496.04  $                       -   2

Chesapeake & Ohio Canal NHP Guard Lock #3 (062.30) MD All Others $3,665,970.00  $                       -   2

Chesapeake & Ohio Canal NHP Lock 71 (167.05) MD All Others $2,653,197.57  $                       -   2

Chesapeake & Ohio Canal NHP Guard Lock #5 (106.81) MD All Others $3,665,970.00  $            99,884.98 2

Chesapeake & Ohio Canal NHP Lock 70 (166.71) MD All Others $2,653,197.57  $                       -   2

Chesapeake & Ohio Canal NHP Guard Lock #4 (085.60) MD All Others $3,665,970.00  $                       -   2

Chesapeake & Ohio Canal NHP Guard Lock #6 (133.97) MD All Others $3,665,970.00  $                       -   2

Chesapeake & Ohio Canal NHP Lock 69 (166.45) MD All Others $2,653,197.57  $                       -   2

Chesapeake & Ohio Canal NHP Lock 68 (164.83) MD All Others $2,653,197.57  $                       -   2

Chesapeake & Ohio Canal NHP Lock #75 (175.62) MD All Others $3,772,515.31  $                       -   2

Chesapeake & Ohio Canal NHP Wasteweir/Stop Gate (183.99) MD All Others $3,665,970.00  $                       -   2

Chesapeake & Ohio Canal NHP Lock #52 (122.91) MD All Others $3,772,515.31  $          581,654.67 2

Chesapeake & Ohio Canal NHP Lock 24 (22.84) MD All Others $3,772,515.31  $                       -   2

Chesapeake & Ohio Canal NHP Lock #44 (099.32) MD All Others $2,653,197.57  $          112,680.07 2

Chesapeake & Ohio Canal NHP Culvert #241 (182.63) MD All Others $1,108,955.93  $                       -   2

Chesapeake & Ohio Canal NHP Lock #1 (000.38) DC All Others $2,653,197.57  $          205,128.00 2

Chesapeake & Ohio Canal NHP Lock #6 (005.41) MD All Others $3,772,515.31  $          225,079.20 2

Chesapeake & Ohio Canal NHP Lock #7 (007.03) MD All Others $3,772,515.31  $                       -   2

Chesapeake & Ohio Canal NHP Lock #8 (008.34) MD All Others $3,772,515.31  $            55,347.35 2

Chesapeake & Ohio Canal NHP Lock #9 (008.71) MD All Others $3,772,515.31  $                       -   2

Chesapeake & Ohio Canal NHP Lock 16 (13.64) MD All Others $3,772,515.31  $          234,567.31 2

Chesapeake & Ohio Canal NHP Lock 17 (13.99) MD All Others $2,653,197.57  $          542,483.23 2

Chesapeake & Ohio Canal NHP Lock 18 (14.09) MD All Others $2,653,197.57  $          405,432.69 2

Chesapeake & Ohio Canal NHP Culvert #82 (052.51) MD All Others $2,957,215.80  $                       -   2

Chesapeake & Ohio Canal NHP Culvert #37 (023.92) MD All Others $2,772,389.81  $                       -   2

Chesapeake & Ohio Canal NHP Ferry Hill Garage Office (072.87) MD Buildings $268,460.68  $                       -   2

Chesapeake & Ohio Canal NHP Trolley Barn (Wmspt Power Generating Station) MD Buildings $4,841,749.13  $          311,408.67 2

Chesapeake & Ohio Canal NHP Great Falls Comfort Station (NEW) MD Buildings $152,699.87  $                       -   2

Chesapeake & Ohio Canal NHP Ferry Hill - Exhibits MD All Others $352,664.36  $                       -   2

Chesapeake & Ohio Canal NHP Ferry Hill Waysides MD All Others $8,446.39  $                       -   2

Chesapeake & Ohio Canal NHP Trolley Barn - Waysides MD All Others $1,689.28  $                       -   2

Chesapeake & Ohio Canal NHP Trolley Barn - Exhibits MD All Others $2,043,558.32  $                       -   2

Chesapeake & Ohio Canal NHP Cushwa Warehouse - Waysides MD All Others $1,689.28  $                       -   2

Chesapeake & Ohio Canal NHP Cushwa Warehouse - Exhibits MD All Others $1,196,345.81  $                       -   2

Chesapeake & Ohio Canal NHP Palisades Waysides MD All Others $54,680.10  $                       -   2

Chesapeake & Ohio Canal NHP Monocacy Waysides MD All Others $43,556.24  $                       -   2

Chesapeake & Ohio Canal NHP Lockhouse 44 - Waysides MD All Others $1,419.46  $                       -   2

Chesapeake & Ohio Canal NHP Conococheague Waysides MD All Others $21,802.96  $                       -   2

Chesapeake & Ohio Canal NHP Four Locks Waysides MD All Others $28,994.91  $                       -   2

Chesapeake & Ohio Canal NHP Paw Paw - Waysides MD All Others $37,402.87  $                       -   2

Chesapeake & Ohio Canal NHP Georgetown Boat MD All Others $1,374,738.75  $                       -   2

Chesapeake & Ohio Canal NHP 29th Street Bridge DC Paved Roads $544,464.00  $                       -   2

Chesapeake & Ohio Canal NHP Guard Dike - Inlet Lock 1, MP 005.64 MD All Others $560,078.74  $                       -   2

Chesapeake & Ohio Canal NHP Towpath Milepost 127-128 (127.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP McCoys Ferry  Parking  - RT 0945B MD Paved Roads $535,480.40  $            62,532.70 2

Chesapeake & Ohio Canal NHP CHOH - Point of Rocks Parking - RT 0921 MD Paved Roads $114,026.33  $                       -   2

Chesapeake & Ohio Canal NHP CHOH - Lander Boat Ramp Parking Lot - RT 0924 MD Paved Roads $22,031.01  $                       -   2

Chesapeake & Ohio Canal NHP Moore Property (166.55) MD Housing $484,604.87  $                       -   2

Chesapeake & Ohio Canal NHP Georgetown VC (000.52) DC Buildings $2,798,188.31  $            68,015.17 2

Chesapeake & Ohio Canal NHP Abner Cloud House (003.13) DC Buildings $1,591,019.25  $            28,030.49 2

Chesapeake & Ohio Canal NHP Fletchers Grounds Area (003.16) DC All Others $1,265,004.05  $            88,898.56 2

Chesapeake & Ohio Canal NHP Arizona Avenue Bridge (003.64) 3100-025T DC Paved Roads $1,810,881.29  $            26,730.00 2

Chesapeake & Ohio Canal NHP Lockhouse 6 (005.42) MD Buildings $375,200.76  $            14,941.55 2

Chesapeake & Ohio Canal NHP Lockhouse #9 & #10 (008.72) MD Buildings $375,200.76  $            14,941.55 2

Chesapeake & Ohio Canal NHP Carderock Area (010.53) MD All Others $1,524,147.40  $                       -   2

Chesapeake & Ohio Canal NHP Anglers Area (012.31) MD All Others $636,045.80  $                       -   2

Chesapeake & Ohio Canal NHP Olmsted Overlook (014.08) MD All Others $2,541,320.79  $          233,005.86 2

Chesapeake & Ohio Canal NHP Engineers House - Great Falls (014.33) MD Buildings $644,247.99  $                       -   2

Chesapeake & Ohio Canal NHP Great Falls (Davis) House (014.56) MD Housing $249,022.01  $                       -   2

Chesapeake & Ohio Canal NHP Swains Lock-Lockhouse 21 MD Buildings $611,300.61  $          698,531.23 2

Chesapeake & Ohio Canal NHP Lockhouse #22 (019.65) MD Buildings $732,460.81  $            14,941.55 2

Chesapeake & Ohio Canal NHP Lockhouse(Rileys) #24 (022.83) MD Buildings $920,146.47  $          169,888.60 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 23-24 (023.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 24-25 (024.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 25-26 (025.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 27-28 (027.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 28-29 (028.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 29-30 (029.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 31-32 (031.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 32-33 (032.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 33-34 (033.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 35-36 (035.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 36-37 (036.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 37-38 (037.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 39-40 (039.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 39-40 (039.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 40-41 (040.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 40-41 (040.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 41-42 (41.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Monocacy Boat Ramp Turnaround - RT 0918 MD Paved Roads $69,772.34  $            10,353.65 2

Chesapeake & Ohio Canal NHP Monocacy Parking - RT 0917 MD Paved Roads $141,123.60  $            55,317.02 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 43-44 (043.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 44-45 (044.00) MD Trails $3,864,543.38  $          286,119.46 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 45-46 (045.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 47-48 (047.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Fletchers Road Culvert (003.21) DC Paved Roads $1,842,375.94  $            63,855.00 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 48-49 (048.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP CHOH - Point Of Rocks Boat Ramp Parking Lot -RT 0922 MD Paved Roads $22,470.13  $                       -   2

Chesapeake & Ohio Canal NHP Lockhouse #28 (048.94) MD Buildings $730,317.87  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 49-50 (049.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Road Tunnel Carderock MD Paved Roads $7,914,727.17  $              9,652.50 2

Chesapeake & Ohio Canal NHP CHOH - Carderock Picnic Area Road - RT 0235 MD Paved Roads $1,160,890.50  $          119,143.63 2

Chesapeake & Ohio Canal NHP Great Falls Maintenance Area - RT 0908 MD Paved Roads $151,650.37  $          146,750.67 2

Chesapeake & Ohio Canal NHP CHOH - Edwards Ferry Parking - RT 0913 MD Paved Roads $483,670.95  $          104,327.42 2

Chesapeake & Ohio Canal NHP
CHOH - Pennyfield Lock Parking - RT 0910 MD Unpaved Roads $143,151.01  $            36,180.00 2

Chesapeake & Ohio Canal NHP
CHOH - Violettes Lock Parking -RT 0911 MD Unpaved Roads $176,246.97  $                       -   2

Chesapeake & Ohio Canal NHP
CHOH - Whites Ferry Parking - RT 0915 MD Unpaved Roads $450,243.68  $                       -   2

Chesapeake & Ohio Canal NHP
CHOH - Monocacy Aqueduct Parking - RT 0916 MD Unpaved Roads $78,843.58  $                       -   2

Chesapeake & Ohio Canal NHP CHOH - Nolands Ferry Parking - RT 0919 MD Paved Roads $506,888.92  $          142,733.88 2

Chesapeake & Ohio Canal NHP
CHOH - Burma Road - RT 0413 MD Unpaved Roads $551,219.32  $                       -   2

Chesapeake & Ohio Canal NHP CHOH - Dargon Bend Parking - RT 0928 MD Paved Roads $696,905.78  $          175,981.23 2

Chesapeake & Ohio Canal NHP CHOH - Snyders Landing Parking -  RT 0934 MD Paved Roads $140,921.69  $            34,966.27 2

Chesapeake & Ohio Canal NHP CHOH - Taylors Landing Parking - RT 0936 MD Paved Roads $363,087.91  $            89,423.84 2

Chesapeake & Ohio Canal NHP CHOH - Dam 4 Parking - RT 0937 MD Paved Roads $37,559.55  $            10,603.93 2

Chesapeake & Ohio Canal NHP CHOH - Big Slackwater Parking - RT 0938 MD Paved Roads $1,203,079.46  $          126,439.58 2

Chesapeake & Ohio Canal NHP CHOH - Four Locks Parking - RT 0944 MD Paved Roads $866,143.85  $          234,162.33 2

Chesapeake & Ohio Canal NHP
CHOH - Fifteen Mile Creek Parking - RT 0956 MD Unpaved Roads $191,197.44  $                       -   2

Chesapeake & Ohio Canal NHP
CHOH - Spring Gap - RT 0959 MD Unpaved Roads $85,566.67  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Mile 51-52 (51.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Mile 52-53 (052.00) MD Trails $3,864,543.38  $          404,485.80 2

Chesapeake & Ohio Canal NHP Towpath, Mile 53-54 (053.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Mile 54-55 (054.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Mile 55-56 (055.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP CHOH - Brunswick Area Parking - RT 0925 MD Paved Roads $317,128.81  $            39,010.92 2

Chesapeake & Ohio Canal NHP Towpath, Mile 56-57 (056.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 57-58 (057.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 58-59 (058.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Fletchers Office and Snack Bar MD Buildings $93,493.77  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 59-60 (059.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 61-62 (061.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 63-64 (063.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 64-65 (064.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 65-66 (065.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 66-67 (066.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 67-68 (067.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 68-69 (068.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 69-70 (069.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Antietam Creek Campground (069.03) MD Campgrounds $533,642.06  $            22,208.00 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 70-71 (070.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath,Milepost 71-72 (071.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 72-73 (072.00) MD Trails $3,864,543.38  $          191,017.92 2

Chesapeake & Ohio Canal NHP Ferry Hill Mansion (former HQs Bldg) (072.86) MD Buildings $4,131,454.87  $            83,143.22 2

Chesapeake & Ohio Canal NHP Ferry Hill Garage Apartment (072.87) MD Housing $193,131.98  $              6,734.76 2

Chesapeake & Ohio Canal NHP Ferry Hill HQs Grounds (072.89) MD All Others $2,204,978.31  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 73-74 (073.00) MD Trails $3,864,543.38  $          133,017.82 2
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Chesapeake & Ohio Canal NHP Towpath, Milepost 74-75 (074.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 76-77 (076.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 77-78 (077.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 78-79 (078.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 80-81 (080.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 81-82 (081.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 83-84 (083.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 84-85 (084.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 85-86 (085.00) MD Trails $3,864,543.38  $          474,998.38 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 86-87 (086.00) MD Trails $3,864,543.38  $          474,998.38 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 87-88 (087.00) MD Trails $3,864,543.38  $          474,998.38 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 88-89 (088.00) MD Trails $7,352,828.47  $       6,980,543.53 2

Chesapeake & Ohio Canal NHP Towpath, Mile 89-90 (089.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 91-92 (091.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 92-93 (092.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 93-94 (093.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 94-95 (094.00) MD Trails $3,864,543.38  $          173,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 96-97 (096.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 97-98 (097.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Bollman Bridge (099.60) 3100-009P MD Paved Roads $1,155,798.87  $            16,335.00 2

Chesapeake & Ohio Canal NHP Railroad Lift Bridge (099.69) MD Paved Roads $3,023,696.75  $       2,587,924.08 2

Chesapeake & Ohio Canal NHP Cushwa Warehouse (099.72) MD Buildings $5,244,777.17  $          378,982.39 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 100-101 (100.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 100-101 (101.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 102-103 (102.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 103-104 (103.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Mile 104-105 (104.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 105-106 (105.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, MIlepost 106-107 (106.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 107-108 (107.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 108-109 (108.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Lockhouse #49 (108.72) MD Buildings $444,195.91  $            14,941.55 2

Chesapeake & Ohio Canal NHP Weber (Prather) House Property  (108.73) MD Housing $518,045.55  $            11,767.79 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 109-110 (109.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP McCoys Ferry Campground (110.02) MD Campgrounds $425,839.08  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 111-112 (111.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 112-113 (112.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism,Milepost 112-113 (112.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 113-114 (113.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 113-114 (113.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 114-115 (114.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 115-116 (115.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 117-118 (117.00) MD Trails $3,864,543.38  $          228,244.95 2

Chesapeake & Ohio Canal NHP GSI Concessions Great Falls MD Buildings $308,483.07  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 118-119 (118.00) MD Trails $3,864,543.38  $            83,017.57 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 119-120 (119.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 119-120 (119.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 120-121 (120.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 121-122 (121.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 122-123 (122.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Hancock Visitor Center (Little Property) (122.80) MD Buildings $1,645,420.29  $            96,093.88 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 124-125 (124.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 125-126 (125.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 128-129 (128.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 130-131 (130.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 131-132 (131.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 132-133 (132.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, M ilepost 134-135 (134.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 135-136 (135.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 136-137 (136.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 137-138 (137.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 138-139 (138.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 140-141 (140.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Fifteen Mile Creek Campground (140.09) MD Campgrounds $406,824.91  $            45,277.00 2

Chesapeake & Ohio Canal NHP Towpath, Mile 141-142 (141.00) MD Trails $3,864,543.38  $            36,718.00 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 142-143 (142.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 143-144 (143.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 145-146 (145.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 146-147 (146.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 147-148 (147.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 148-149 (148.00) MD Trails $3,864,543.38  $          150,066.86 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 150-151 (150.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 150-151 (150.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 151-152 (151.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 151-152 (151.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 152-153 (152.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 153-154 (153.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 155-156 (155.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 155-156 (155.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 156-157 (156.00) MD Trails $3,864,543.38  $            50,000.00 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 158-159 (158.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 159-160 (159.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 160-161 (160.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 161-162 (161.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 162-163 (162.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 163-164 (163.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 163-164 (163.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 164-165 (164.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 165-166 (165.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 165-166(165.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 166-167 (166.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 166-167 (166.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 167-168 (167.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 167-168 (167.01) MD All Others $6,008,117.51  $            92,304.93 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 168-169 (168.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 170-171 (170.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 170-171 (170.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 171-172 (171.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 172-173 (172.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 173-174 (173.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Spring Gap Campground (173.03) MD Campgrounds $679,222.77  $            33,583.80 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 174-175 (174.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 176-177 (176.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 177-178 (177.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 178-179 (178.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 179-180 (179.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 179-180 (179.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 180-181 (180.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Towpath, Milepost 181-182 (181.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Access Trail Hgwy 51 to Towpath  at Paw-Paw Tunnel MD Trails $59,640.93  $                       -   2

Chesapeake & Ohio Canal NHP Towpath,  Milepost 182-183 (182.00) MD Trails $3,864,543.38  $          133,017.82 2

Chesapeake & Ohio Canal NHP Towpath, Milepost 183-184 (183.00) MD Trails $3,864,543.38  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 183-184 (183.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP Canal Prism, Milepost 184.184.5 (184.01) MD All Others $6,008,117.51  $                       -   2

Chesapeake & Ohio Canal NHP West Property (22.85) MD Buildings $788,681.41  $                       -   2

George Washington Memorial Parkway Fort Hunt Access Ramps (RT-0106ZZ) VA Paved Roads $1,797,333.11  $          508,687.64 2

George Washington Memorial Parkway SB GWMP RAMP to Mem Blvd (RT-0506 A) VA Paved Roads $508,292.38  $            92,557.30 2

George Washington Memorial Parkway North Bound Parkway Ramps at 395 (RT-0503 AZZ) VA Paved Roads $1,369,396.65  $       1,450,822.59 2

George Washington Memorial Parkway South Bound GWMP Spur to Boundary Channell Dr (RT-0505ZZ) VA Paved Roads $2,118,115.99  $          228,831.48 2

George Washington Memorial Parkway Northdown Road (RT-0104) VA Paved Roads $1,540,571.24  $            56,297.93 2

George Washington Memorial Parkway Fort Hunt Road an ramp (RT-0105ZZ) VA Paved Roads $4,813,900.01  $          688,191.66 2

George Washington Memorial Parkway Alexandria Ave (RT-0107) VA Paved Roads $65,586.11  $            39,210.32 2

George Washington Memorial Parkway Morningside Lane (RT-0205) VA Paved Roads $770,224.01  $            45,959.94 2

George Washington Memorial Parkway Fort Hunt Picnic Loop B (RT-0207 B) VA Paved Roads $3,565,212.86  $       1,093,568.58 2

George Washington Memorial Parkway FHWA / CIA Southbound Access Ramps (RT-0210 AZZ) VA Paved Roads $1,733,004.00  $          206,069.16 2

George Washington Memorial Parkway EB Clara Barton Pkwy RAMPS @ Cabin John RD (RT-0512A) MD Paved Roads $1,639,652.85  $          450,690.55 2

George Washington Memorial Parkway SB Washington Blvd Ramp Boundray Channell DR (RT-0505B) VA Paved Roads $1,283,809.36  $          151,308.11 2

George Washington Memorial Parkway Boundry Channel DR (RT-0505C) VA Paved Roads $2,801,689.80  $          260,027.91 2

George Washington Memorial Parkway Gravelly Point (RT- 0937) VA Paved Roads $2,704,628.64  $          757,821.91 2

George Washington Memorial Parkway Iwo Jima Memorial (RT-0949) VA Paved Roads $96,180.89  $            41,731.74 2

George Washington Memorial Parkway Jones Point Park 112712   (3100) VA All Others $6,090,931.39  $                       -   2

George Washington Memorial Parkway Arlington House Comfort Station VA Buildings $545,087.52  $                       -   2

George Washington Memorial Parkway Fort Hunt Park Area  (3100) VA All Others $2,453,933.83  $          104,000.00 2

George Washington Memorial Parkway Fort Hunt Area A Comfort Station/Pavilion/Ranger Office VA Buildings $1,315,956.17  $            20,000.00 2

George Washington Memorial Parkway Fort Hunt Area B Comfort Station VA Buildings $126,324.44  $            77,500.00 2

George Washington Memorial Parkway Fort  Hunt Area  E   Comfort Station VA Buildings $126,324.44  $          110,000.00 2

George Washington Memorial Parkway Belle Haven Comfort Station VA Buildings $171,801.24  $              6,000.00 2

George Washington Memorial Parkway Belle Haven Marina Comfort Station VA Buildings $234,963.46  $          217,000.00 2

George Washington Memorial Parkway Little Hunting Creek Bridge (026P) VA Paved Roads $3,161,801.99  $          314,496.00 2

George Washington Memorial Parkway Ft Hunt exit Bridge (025P) VA Paved Roads $1,560,585.49  $          137,592.00 2

George Washington Memorial Parkway Hunting Creek Bridge (023P) VA Paved Roads $9,281,467.00  $          561,600.00 2

George Washington Memorial Parkway Jones Point- Comfort Station VA Buildings $613,575.84  $                       -   2

George Washington Memorial Parkway Clara Barton Parkway (3100) VA All Others $882,907.77  $          100,000.00 2

George Washington Memorial Parkway JONES POINT PARKING (RT-0965) VA Paved Roads $1,253,901.87  $          572,006.53 2
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George Washington Memorial Parkway SB Ramp to Theodore Roosevelt (I-66 EB) (RT-0514) VA Paved Roads $80,406.05  $            20,196.16 2

George Washington Memorial Parkway NB GWMP Ramp to NB I-495 (RT-0515) VA Paved Roads $289,461.79  $          112,582.39 2

George Washington Memorial Parkway WB Ramp from Cabin John Parkway (RT-0517) VA Paved Roads $498,517.53  $          196,896.38 2

George Washington Memorial Parkway Mt Vernon Circle (3100) VA All Others $269,147.07  $                       -   2

George Washington Memorial Parkway GWMP- South Parkway  (3100) VA All Others $5,408,081.60  $       1,085,000.00 2

George Washington Memorial Parkway Great Falls Trails (2100) VA Trails $1,476,789.15  $          329,172.23 2

George Washington Memorial Parkway Great Falls Visitor Center VA Buildings $7,273,950.78  $            95,652.96 2

George Washington Memorial Parkway Great Falls Comfort Station VA Buildings $131,377.42  $            87,542.52 2

George Washington Memorial Parkway Arlington House Administration Building (OAB) VA Buildings $1,755,254.48  $          610,971.64 2

George Washington Memorial Parkway Arlington House Curatorial Building VA Buildings $1,325,844.13  $          693,671.02 2

George Washington Memorial Parkway Arlington House South Flower Garden (3100) VA All Others $286,523.33  $                       -   2

George Washington Memorial Parkway Arlington House Vegetable Garden (3100) VA All Others $119,600.38  $                       -   2

George Washington Memorial Parkway Central Parkway- Alexandria to LBJP  (3100) VA All Others $20,569,787.00  $          380,000.00 2

George Washington Memorial Parkway DI- Stockpile, Material & Green Area (3100) VA All Others $5,845,260.74  $                       -   2

George Washington Memorial Parkway Daingerfield Island Picnic Area (3100) VA All Others $140,119.15  $                       -   2

George Washington Memorial Parkway Daingerfield Island Recreation Field (3100) VA All Others $134,573.54  $                       -   2

George Washington Memorial Parkway Parkway Maintenance HQ (PkwyHQ) VA Buildings $2,999,085.89  $          329,634.25 2

George Washington Memorial Parkway Building # 2  Auto & equip. repair shop VA Buildings $2,885,382.34  $            60,886.50 2

George Washington Memorial Parkway Building # 3 Salt & sand storage VA Buildings $543,691.88  $            82,395.99 2

George Washington Memorial Parkway Building # 4 Grounds Operation storage VA Buildings $1,202,242.64  $            21,759.41 2

George Washington Memorial Parkway Building # 5/6 Grounds operation building VA Buildings $3,661,375.32  $            60,704.88 2

George Washington Memorial Parkway Building # 7 Roads & Bridges/Tree Operations VA Buildings $2,218,684.15  $            28,460.56 2

George Washington Memorial Parkway Building # 8  B & U/Signs VA Buildings $2,218,684.15  $            75,672.59 2

George Washington Memorial Parkway Gravelly Point Recreation Field North (3100) VA All Others $176,350.49  $                       -   2

George Washington Memorial Parkway Gravelly Point Recreation Field South (3100) VA All Others $264,525.73  $                       -   2

George Washington Memorial Parkway Bridge over Four Mile Run (022P) VA Paved Roads $17,440,757.49  $          727,272.00 2

George Washington Memorial Parkway Bridge from Reagan Nat. Air. to Alex.(027P) VA Paved Roads $3,235,864.87  $       1,828,008.00 2

George Washington Memorial Parkway Bridge from Rt 1 to Reagan Nat. Air.(028P) VA Paved Roads $6,310,348.55  $          404,352.00 2

George Washington Memorial Parkway Bridge  S/B exit to Reagan Nat. Air.(021P) VA Paved Roads $2,878,242.13  $          174,096.00 2

George Washington Memorial Parkway Columbia Island Comfort Station DC Buildings $234,963.46  $          135,600.00 2

George Washington Memorial Parkway Lady Bird Johnson Park (3100) DC All Others $12,372,262.16  $                       -   2

George Washington Memorial Parkway Humpback Bridge   S. Boundary Channel  (020P) DC Paved Roads $22,607,384.15  $              8,424.00 2

George Washington Memorial Parkway S/B Parkway, N. Boundary Channel (019P) DC Paved Roads $9,585,196.51  $          327,132.00 2

George Washington Memorial Parkway Wash. Blvd. Bridge over S/B Pky (018P) DC Paved Roads $23,235,794.06  $       7,244,640.00 2

George Washington Memorial Parkway Wash. Boulevard Bridge over S/B connector (017P) DC Paved Roads $2,166,613.20  $          292,032.00 2

George Washington Memorial Parkway Bridge over S/B Pky, Mem Circle to Rosslyn (014P) DC Paved Roads $12,774,199.85  $          346,773.39 2

George Washington Memorial Parkway Little River Inlet Brdg, N. Boundary Channel (013P) DC Paved Roads $4,582,325.07  $          129,168.00 2

George Washington Memorial Parkway Lyndon Bains Johnson Park (3100) DC All Others $399,284.12  $                       -   2

George Washington Memorial Parkway Memorial Avenue Corridor (3100) DC All Others $1,754,631.89  $                       -   2

George Washington Memorial Parkway Memorial Avenue Bridge (015P) DC Paved Roads $36,426,548.17  $       2,255,580.00 2

George Washington Memorial Parkway Memorial Circle Area (3100) DC All Others $34,604.62  $                       -   2

George Washington Memorial Parkway Theodore Roosevelt Island Memorial Plaza (7100) DC All Others $3,466,008.00  $            73,000.00 2

George Washington Memorial Parkway Theodore Roosevelt Island Parking Lot(RT- 0902) DC Paved Roads $605,800.86  $          327,510.00 2

George Washington Memorial Parkway Theodore Roosevelt Island Trails (2100) DC Trails $360,313.40  $            22,967.25 2

George Washington Memorial Parkway W/B Spout Run Pkwy over Spout Run (029P) VA Paved Roads $1,188,590.58  $          168,480.00 2

George Washington Memorial Parkway E/B Spout Run Parkway over Spout Run (039P) VA Paved Roads $761,042.93  $            15,444.00 2

George Washington Memorial Parkway GWMP-  Headquarters/Admin. (TRHQ) VA Buildings $2,916,374.26  $            58,700.40 2

George Washington Memorial Parkway USPP- D2 Turkey Run Facility (GWMP) VA Buildings $2,236,462.24  $          160,118.21 2

George Washington Memorial Parkway
TRP- A area sewer pump house & lift station VA

Waste Water

Systems
$192,721.14  $                       -   2

George Washington Memorial Parkway
TRP- sewer pump house & lift station (yard) VA

Waste Water

Systems
$481,389.99  $            37,204.05 2

George Washington Memorial Parkway
TRP- C area sewer pump house & lift station VA

Waste Water

Systems
$231,067.20  $                       -   2

George Washington Memorial Parkway TRP- IRRM/Ranger building VA Buildings $1,086,300.48  $          133,250.00 2

George Washington Memorial Parkway S/B Bridge between Spout Run & Rossalyn (043P) VA Paved Roads $232,605.18  $            58,968.00 2

George Washington Memorial Parkway Bridge from Rosslyn Cir over S/B Pky (012P) VA Paved Roads $2,306,768.63  $          909,792.00 2

George Washington Memorial Parkway N/B Pky Bridge over Spout Run (011P) VA Paved Roads $779,757.52  $          449,280.00 2

George Washington Memorial Parkway S/B Pky Bridge over Spout Run Pky (3300-010P) VA Paved Roads $10,312,352.79  $          845,208.00 2

George Washington Memorial Parkway Windy Run Bridge (3300-009P) VA Paved Roads $22,586,922.32  $       5,155,380.00 2

George Washington Memorial Parkway Donaldson Run Bridge (008P) VA Paved Roads $19,660,172.96  $       1,857,477.39 2

George Washington Memorial Parkway Gulf Branch Bridge (007P) VA Paved Roads $17,321,536.73  $       1,391,349.39 2

George Washington Memorial Parkway Glebe Road Bridge (006P) VA Paved Roads $22,437,891.29  $          839,592.00 2

George Washington Memorial Parkway Pimmit Run Bridge (3300-005P) VA Paved Roads $15,067,944.46  $       1,460,160.00 2

George Washington Memorial Parkway Route 123 Bridge (004P) VA Paved Roads $6,996,611.82  $       2,927,448.00 2

George Washington Memorial Parkway Bridge over Pky to CIA (003P) VA Paved Roads $6,621,738.96  $       3,943,512.00 2

George Washington Memorial Parkway Turkey Run Bridge (3300-002P) VA Paved Roads $24,718,855.86  $          898,560.00 2

George Washington Memorial Parkway Dead Run Bridge (3300-001P) VA Paved Roads $18,158,308.88  $          885,909.39 2

George Washington Memorial Parkway Iwo Jima Area (3100) VA All Others $3,495,584.60  $       3,337,751.90 2

George Washington Memorial Parkway Netherlands Carillon Area (3100) VA All Others $145,605.61  $                       -   2

George Washington Memorial Parkway Bridge to Carderock Park CBP (030P) MD Paved Roads $2,906,548.10  $          864,648.00 2

George Washington Memorial Parkway Bridge over Riverside Ave CBP (031P) MD Paved Roads $1,429,843.83  $          112,320.00 2

George Washington Memorial Parkway CBP Bridge to Cabin John (Erricson) (032P) MD Paved Roads $3,086,214.27  $       1,453,125.39 2

George Washington Memorial Parkway Cabin John  Pky & Creek Bridge CBP (033P) MD Paved Roads $13,114,611.75  $       2,138,130.00 2

George Washington Memorial Parkway Cantilever Structure CBP (044P) MD Paved Roads $18,517,328.90  $                       -   2

George Washington Memorial Parkway Bridge over Little Falls Branch CBP (037P) MD Paved Roads $1,320,615.93  $          419,796.00 2

George Washington Memorial Parkway GE-Carousel & Bandorgan room (331) MD Buildings $3,268,783.90  $          233,671.02 2

George Washington Memorial Parkway GE-Spanish Ballroom (332) MD Buildings $10,510,982.20  $          343,634.00 2

George Washington Memorial Parkway GE-Glen Echo Bridge/Boardwalk(045T) MD All Others $602,610.93  $                       -   2

George Washington Memorial Parkway Daingerfield Island   Comfort Station VA Buildings $234,963.46  $          138,600.00 2

George Washington Memorial Parkway Netherlands Carillon Bell Tower VA All Others $17,330,040.00  $       2,082,453.82 2

George Washington Memorial Parkway Great Falls Upper Lot (north)(RT- 0924) VA Paved Roads $2,088,501.81  $          278,623.15 2

George Washington Memorial Parkway Great Falls Lower Lot (RT- 0925) VA Paved Roads $191,350.48  $          316,724.26 2

George Washington Memorial Parkway MVT Bridge 01  (.4 mile N. from Mt Vernon) VA All Others $463,403.74  $                       -   2

George Washington Memorial Parkway MVT Bridge 02  (.7 mile N. from Mt Vernon) VA All Others $131,634.36  $                       -   2

George Washington Memorial Parkway MVT Bridge 03  (150 yds N. of Riverside Park) VA All Others $682,794.33  $                       -   2

George Washington Memorial Parkway MVT Bridge 04  (1.25 miles N. of Mt Vernon) VA All Others $200,135.01  $                       -   2

George Washington Memorial Parkway MVT Bridge 05  (Across from Cedar Knoll) VA All Others $244,013.12  $                       -   2

George Washington Memorial Parkway MVT Bridge 06  (Across from Vernon View Dr.) VA All Others $386,381.33  $                       -   2

George Washington Memorial Parkway MVT Bridge 07  (150 yds S. of Riverfarm Dr.) VA All Others $150,889.97  $                       -   2

George Washington Memorial Parkway MVT Bridge 08  (Across from  Riverfarm Dr.) VA All Others $150,889.97  $                       -   2

George Washington Memorial Parkway MVT Bridge 09  (2.25 mile marker) VA All Others $906,609.11  $                       -   2

George Washington Memorial Parkway MVT Bridge 10  (Next to N/B  Pkwy Ft Hunt Exit) VA All Others $781,284.42  $                       -   2

George Washington Memorial Parkway MVT Bridge 11  (Near Ft. Hunt Park entrance) VA All Others $611,138.86  $                       -   2

George Washington Memorial Parkway MVT Bridge 12  (Between Ft. Hunt & Waynewood) VA All Others $1,188,806.86  $          800,000.00 2

George Washington Memorial Parkway MVT Bridge 13  (100 Yds N of Waynewood Blvd) VA All Others $405,636.94  $                       -   2

George Washington Memorial Parkway MVT Bridge 14  (50 ft N. of MVT Bridge 13) VA All Others $454,881.98  $                       -   2

George Washington Memorial Parkway MVT Bridge 15  (3.3 mile, N of sleigh ride hill) VA All Others $904,397.02  $                       -   2

George Washington Memorial Parkway MVT Bridge 16  (100 yds N. of Chadwick) VA All Others $734,251.46  $                       -   2

George Washington Memorial Parkway MVT Bridge 17  (Across from Morningside La) VA All Others $244,013.12  $                       -   2

George Washington Memorial Parkway MVT Bridge 18  (50 yds S. of mile 6) VA All Others $58,430.42  $                       -   2

George Washington Memorial Parkway MVT Bridge 19  (Across frm Dyke Marsh overlook) VA All Others $488,026.26  $                       -   2

George Washington Memorial Parkway MVT Bridge 20  (100 yds N. Dyke M. overlook) VA All Others $131,634.36  $                       -   2

George Washington Memorial Parkway MVT Bridge 21  (20 ft N. of MVT 20) VA All Others $102,593.84  $                       -   2

George Washington Memorial Parkway MVT Bridge 22  (150 yds S. of Tulane Dr.) VA All Others $79,548.73  $                       -   2

George Washington Memorial Parkway MVT Bridge 23  (Long Dyke Marsh Bridge) VA All Others $1,155,372.97  $          360,000.00 2

George Washington Memorial Parkway MVT Bridge 24  (100 yds S. of Belle Haven) VA All Others $79,548.73  $                       -   2

George Washington Memorial Parkway MVT Bridge 25  (N. of Jone Point Lighthouse) VA All Others $148,838.09  $              7,967.29 2

George Washington Memorial Parkway MVT Bridge 26  (Behind PEPCO Power Plant) VA All Others $800,540.02  $            27,393.77 2

George Washington Memorial Parkway MVT Bridge 27  (Behind Marina Towers) VA All Others $2,406,050.38  $          146,991.44 2

George Washington Memorial Parkway MVT Bridge 28  (250 yds S. of WSM) VA All Others $2,029,755.90  $          210,922.52 2

George Washington Memorial Parkway MVT Bridge 29  (Between WSM & Four Mile Run) VA All Others $153,983.18  $          100,000.00 2

George Washington Memorial Parkway MVT Bridge 29A   (Over Four Mile Run) VA All Others $1,178,971.40  $                       -   2

George Washington Memorial Parkway MVT Bridge 29B   (046T)    Over Ent. to National Airport VA All Others $1,714,321.44  $                       -   2

George Washington Memorial Parkway MVT Bridge 29C   (047T)   Over Exit to National Airport VA All Others $2,142,886.40  $                       -   2

George Washington Memorial Parkway MVT Bridge 30A   (042T)   Over N. Boundary Channel VA All Others $451,812.17  $                       -   2

George Washington Memorial Parkway MVT Bridge 31  (Mile 17, S. of TRI) VA All Others $4,017,981.33  $          800,000.00 2

George Washington Memorial Parkway MVT Bridge 31A  (Between TRI & Rosslyn) VA All Others $1,787,018.27  $                       -   2

George Washington Memorial Parkway Mt Vernon East Lot (RT-0917) VA Paved Roads $1,007,220.48  $          435,736.58 2

George Washington Memorial Parkway Mt Vernon West Lot (RT-0916) VA Paved Roads $340,420.10  $          484,241.30 2

George Washington Memorial Parkway West Boulevard Drive (RT-0100) VA Paved Roads $8,558,729.09  $          434,194.13 2

George Washington Memorial Parkway Great Falls Main Lot (RT- 0923) VA Paved Roads $1,102,919.85  $          488,331.67 2

George Washington Memorial Parkway
Fort Hunt Sewer Lift Station VA

Waste Water

Systems
$231,067.20  $            40,450.00 2

George Washington Memorial Parkway
Belle Haven Sewer Lift Station VA

Waste Water

Systems
$259,950.60  $                       -   2

George Washington Memorial Parkway
Belle Haven Marina Sewer Lift Station VA

Waste Water

Systems
$231,067.20  $                       -   2

George Washington Memorial Parkway
Washington Sailing Marina Sewer Lift Station VA

Waste Water

Systems
$722,085.00  $                  24.87 2

George Washington Memorial Parkway
Columbia Island Marina Sewer Lift Station DC

Waste Water

Systems
$211,811.59  $                       -   2

George Washington Memorial Parkway
Parkway Maintenance Sewer Lift Station VA

Waste Water

Systems
$234,918.31  $                       -   2

George Washington Memorial Parkway
Great Falls Sewer Lift Station VA

Waste Water

Systems
$231,067.20  $                       -   2

George Washington Memorial Parkway Navy Marine Memorial Sculpture DC All Others $2,909,521.15  $                       -   2

George Washington Memorial Parkway Riverside Picnic Area Comfort Station VA Buildings $69,297.98  $            40,000.00 2

Harpers Ferry Center HAFC Surrounding Landscape WV All Others $6,041,518.56  $          617,032.87 2

Harpers Ferry NHP B58 Morrell House WV Buildings $2,001,389.78  $            88,105.76 2

Harpers Ferry NHP
School House Ridge North Road WV Unpaved Roads $109,773.65  $                       -   2

Harpers Ferry NHP B9 Gerard Bond Wager (J-Brown Story Exhibit) WV Buildings $2,135,815.47  $            12,398.61 2

Harpers Ferry NHP B10 John C Unseld Building WV Buildings $1,801,655.34  $            12,398.61 2
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Harpers Ferry NHP B11 William Anderson Building WV Buildings $2,269,424.78  $            45,308.39 2

Harpers Ferry NHP B12 Ann C Stephenson Building WV Buildings $2,337,382.63  $                       -   2

Harpers Ferry NHP B12A  Ann Stephenson Out Building WV Buildings $852,506.82  $                       -   2

Harpers Ferry NHP B&O Railroad Train Station WV Buildings $1,393,148.95  $            18,194.92 2

Harpers Ferry NHP B5 Frederick A Roeder Store WV Buildings $597,548.19  $            12,398.61 2

Harpers Ferry NHP B8  Gerard Bond Wager Annex WV Buildings $946,205.15  $            12,398.61 2

Harpers Ferry NHP B14 Alfred Burton Jewelry Shop WV Buildings $268,808.65  $              6,622.94 2

Harpers Ferry NHP B16 A  Frederick Roeder Annex (Cooling Tower) WV Buildings $383,299.79  $                       -   2

Harpers Ferry NHP B35 Dry Goods Store WV Buildings $3,890,671.06  $                       -   2

Harpers Ferry NHP B43 McCabemarmion Building (Industry Exhibit) WV Buildings $1,964,390.89  $            26,600.00 2

Harpers Ferry NHP B44-A Cooling Tower WV Buildings $68,513.95  $                       -   2

Harpers Ferry NHP S05 Lower Town District Monuments WV All Others $30,918.92  $                       -   2

Harpers Ferry NHP
Historic Market Street - RT 414 WV Unpaved Roads $22,796.73  $                       -   2

Harpers Ferry NHP
Historic Bridge Street WV Unpaved Roads $11,398.37  $                       -   2

Harpers Ferry NHP
Historic Hamilton Street - RT 413 WV Unpaved Roads $302,705.14  $                       -   2

Harpers Ferry NHP
Historic Hamilton Alley RT 0412 WV Unpaved Roads $1,481.79  $                       -   2

Harpers Ferry NHP B15  Susan Downey House (Soldier Life Exhibit) WV Buildings $1,584,595.69  $                       -   2

Harpers Ferry NHP B1A  Harper House WV Buildings $1,383,178.88  $              7,553.69 2

Harpers Ferry NHP B1B  Wager House (or Marmion Hall) WV Buildings $2,094,896.53  $            37,674.49 2

Harpers Ferry NHP B32  Ice House WV Buildings $705,095.80  $                       -   2

Harpers Ferry NHP B33  McGraw Building & 33A WV Buildings $2,174,062.59  $                       -   2

Harpers Ferry NHP B34  Provost Marshal's Office WV Buildings $1,226,319.60  $                       -   2

Harpers Ferry NHP B37 Black History Exhibit (or John T. Reily) WV Buildings $665,472.26  $              6,622.94 2

Harpers Ferry NHP B40  Frankel Brother Store (or William Richards) WV Buildings $1,592,357.04  $              6,622.94 2

Harpers Ferry NHP Brackett House Parking - RT 0911 WV Paved Roads $55,694.33  $            28,560.63 2

Harpers Ferry NHP JR  Jefferson Rock WV All Others $2,779,404.26  $                       -   2

Harpers Ferry NHP B3   Civil War Story WV Buildings $1,756,421.62  $            96,279.92 2

Harpers Ferry NHP S08 Camp Hill; Morrell Grave Memorial WV All Others $12,524.55  $                       -   2

Harpers Ferry NHP B55 Maintenance & Contracting Offices WV Buildings $4,716,569.28  $                       -   2

Harpers Ferry NHP Q-00000036  H36 Quarters WV Housing $537,313.57  $                       -   2

Harpers Ferry NHP Q-00000240  H240 Quarters 2nd Floor Apartment WV Housing $510,447.89  $                       -   2

Harpers Ferry NHP Q-0000008  H8 Quarters WV Housing $268,656.79  $                       -   2

Harpers Ferry NHP Q-0000001C  H1C Quarters WV Housing $912,579.87  $            11,659.24 2

Harpers Ferry NHP Q-0000001D  H1D Quarters WV Housing $660,009.87  $              7,662.42 2

Harpers Ferry NHP Shenandoah River Front WV All Others $464,125.13  $          174,494.70 2

Harpers Ferry NHP B93 Equipment Shed Maintenance Yard WV Buildings $224,781.01  $                       -   2

Harpers Ferry NHP Bolivar Heights Parking - RT 0921 WV Paved Roads $53,592.32  $            11,916.68 2

Harpers Ferry NHP Potoma Wayside Parking - RT 0917 MD Paved Roads $1,007,932.70  $          305,314.73 2

Harpers Ferry NHP Maintenance Area Parking -  RT 0902 WV Paved Roads $1,818,619.73  $          103,492.00 2

Harpers Ferry NHP Fuel System Heating Fuel Maint Yard WV All Others $44,825.61  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel 58 Morrell House WV All Others $23,876.85  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel B57 Brackett House WV All Others $24,962.08  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel B1B Wager House WV All Others $9,111.87  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel 1C Quarters WV All Others $9,111.87  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel 1D Quarters WV All Others $13,753.12  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel B44 Restroom WV All Others $35,014.15  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel Grandview School WV All Others $39,024.05  $                       -   2

Harpers Ferry NHP Fuel System Heating Fuel (Bus Maintenance Shop) WV All Others $25,859.62  $                       -   2

Harpers Ferry NHP Bus Maintenance Shop & Garage (Cavalier Heights) WV Buildings $1,777,131.69  $                       -   2

Harpers Ferry NHP
HAFE - Lincoln Avenue Parking - RT 0905 WV Unpaved Roads $23,834.19  $                       -   2

Harpers Ferry NHP HAFE - Morrell House Fillmore St Parking - RT0909A WV Paved Roads $39,723.65  $              5,350.66 2

Harpers Ferry NHP
HAFE - Morrell House Fillmore St Parking B - RT 909B WV Unpaved Roads $39,723.65  $                       -   2

Harpers Ferry NHP HAFE - Bolivar Heights Bus Loop - RT 0922 WV Paved Roads $27,284.21  $                       -   2

Harpers Ferry NHP Church Street Parking - RT 0925 WV Paved Roads $300,887.55  $            27,105.66 2

Harpers Ferry NHP Nash Dairy Barn WV Buildings $587,836.32  $            23,879.61 2

Harpers Ferry NHP Q-00000340  H340 Quarters 3rd Floor Apartments WV Housing $334,029.94  $                       -   2

Manassas NBP Brawner Farm Restroom Facility VA Buildings $271,244.04  $                       -   2

Manassas NBP MANA - Brawner Farm Access Road - RT 0015 VA Paved Roads $2,022,650.07  $                       -   2

Manassas NBP Historical Rail Fence NE VA All Others $132,891.33  $                       -   2

Manassas NBP Trails - Hiking NE VA Trails $1,732,084.92  $            37,350.00 2

Manassas NBP Quarters 9 VA Housing $448,763.24  $          110,152.21 2

Manassas NBP Quarters 6  (Pringle House) VA Housing $322,913.22  $            54,566.50 2

Manassas NBP Stone Bridge Landscape VA All Others $860,092.55  $                       -   2

Manassas NBP Trails - Hiking NW VA Trails $1,513,657.44  $            12,525.00 2

Manassas NBP Unfinished Railroad Landscape VA All Others $10,160,223.15  $            38,500.00 2

Manassas NBP Battery Heights Landscape VA All Others $1,336,059.86  $                       -   2

Manassas NBP Historical Rail Fence NW VA All Others $180,262.22  $                       -   2

Manassas NBP Trails - Hiking SE VA Trails $760,646.08  $            12,575.00 2

Manassas NBP Portici Landscape VA All Others $7,207,579.24  $                       -   2

Manassas NBP Historical Rail Fence SW VA All Others $254,578.24  $                       -   2

Manassas NBP Maintenance Office Building VA Buildings $1,023,869.95  $            14,672.80 2

Manassas NBP Trails - Hiking SW VA Trails $1,215,976.66  $            12,525.00 2

Manassas NBP Maintenance Shop VA Buildings $854,918.33  $              5,849.00 2

Manassas NBP Chinn Ridge Landscape VA All Others $3,474,673.22  $                       -   2

Manassas NBP New York Avenue Landscape VA All Others $2,655,668.48  $                       -   2

Manassas NBP Quarters 10 VA Housing $359,960.86  $            87,533.26 2

Manassas NBP Park Headquarters VA Buildings $797,902.55  $            10,836.80 2

Manassas NBP Stuarts Hill Center VA Buildings $1,125,567.86  $                       -   2

Manassas NBP Brownsville Picnic Area VA All Others $136,483.40  $                       -   2

Manassas NBP Historical Rail Fence SE VA All Others $208,694.67  $                       -   2

Manassas NBP MANA - Visitor Protection Parking - RT 0908 VA Paved Roads $58,666.66  $            41,948.42 2

Manassas NBP MANA - Stone House Parking - RT 0909 VA Paved Roads $166,825.99  $            72,462.09 2

Manassas NBP MANA - South Chinn Ridge Road - RT 0011 VA Paved Roads $362,945.00  $                       -   2

Manassas NBP MANA - North Chinn Ridge Road - RT 0012 VA Paved Roads $1,233,286.00  $                       -   2

Manassas NBP MANA - New York Avenue Road - RT 0014 VA Paved Roads $687,299.02  $                       -   2

Manassas NBP MANA - Visitor Center Parking - RT 0902 VA Paved Roads $791,518.26  $          287,966.87 2

Manassas NBP MANA - North Chinn Interpretive Parking - RT 0903 VA Paved Roads $10,761.59  $                       -   2

Manassas NBP MANA - South Chinn Ridge Parking - RT 0904 VA Paved Roads $154,193.93  $                       -   2

Manassas NBP MANA - Maintenance Vehicle Parking - RT 0905 VA Paved Roads $562,695.56  $          176,858.33 2

Manassas NBP
MANA - Stuarts Hill Center Parking - RT 0916 VA Unpaved Roads $85,344.80  $                       -   2

Manassas NBP MANA - Stuarts Hill Center Employee Parking - RT 0917 VA Paved Roads $55,193.12  $          248,555.45 2

Manassas NBP SE Quad Grounds VA All Others $2,251,344.43  $                       -   2

Manassas NBP SW Quad Grounds VA All Others $39,577,783.04  $                       -   2

Manassas NBP NE Quad Grounds VA All Others $18,648,144.80  $            60,000.00 2

Manassas NBP NW Quad Grounds VA All Others $24,867,360.90  $            50,000.00 2

Manassas NBP
MANA - Rock Road - 0404 VA Unpaved Roads $387,136.52  $                       -   2

Manassas NBP Robinson Farm Landscape VA All Others $5,897,578.46  $                       -   2

Monocacy NB Baker Dairy Barn MD Buildings $1,374,814.29  $            18,700.00 2

Monocacy NB Blacksmith Shop Ruins MD All Others $118,581.91  $                       -   2

Monocacy NB Baker Milkhouse #1 MD Buildings $580,867.39  $              8,120.00 2

Monocacy NB Baker Milkhouse #2 MD Buildings $105,228.00  $              3,000.00 2

Monocacy NB Baker Smokehouse MD Buildings $70,947.57  $                650.00 2

Monocacy NB Visitor Center Access Road: RT 011 MD Paved Roads $157,658.93  $            71,667.34 2

Monocacy NB Visitor Center parking: RT 908 MD Paved Roads $4,452.49  $            55,246.40 2

Monocacy NB Visitor Center Interpretive Media Waysides MD All Others $12,285.67  $                       -   2

Monocacy NB Best Farm Interpretive Media Waysides MD All Others $6,142.83  $                       -   2

Monocacy NB Thomas Farm Interpretive Media Waysides MD All Others $11,773.76  $                       -   2

Monocacy NB Worthington Farm Interpretive Media Waysides MD All Others $12,285.67  $                       -   2

Monocacy NB Gambrill Mill Interpretive Media Waysides MD All Others $13,821.37  $                       -   2

Monocacy NB
Thomas Interpretive Pull Off MD Unpaved Roads $6,173.23  $                       -   2

Monocacy NB Lewis House MD Buildings $1,253,152.36  $          184,454.20 2

Monocacy NB Lewis Barn MD Buildings $1,626,485.58  $          239,591.40 2

Monocacy NB Lewis Corn crib MD Buildings $210,569.58  $                       -   2

Monocacy NB RM Building MD Buildings $859,865.00  $            27,813.69 2

Monocacy NB Thomas Pumphouse MD Buildings $27,785.80  $                       -   2

Monocacy NB Thomas Barn MD Buildings $3,219,086.04  $                       -   2

Monocacy NB Thomas Brick Outbuilding MD Buildings $28,463.50  $                       -   2

Monocacy NB Baker Barn MD Buildings $3,265,183.94  $            55,000.00 2

Monocacy NB Thomas Brick Silo MD Buildings $1,093,504.19  $                       -   2

Monocacy NB Baker Brick Silo MD Buildings $1,093,504.19  $                       -   2

Monocacy NB Gambrill Mill MD Buildings $2,054,986.76  $            95,806.88 2

Monocacy NB Thomas Corncrib MD Buildings $174,260.22  $                       -   2

Monocacy NB Best Log Outbuilding MD Buildings $71,443.70  $                       -   2

Monocacy NB Best Corncrib MD Buildings $1,016,553.48  $                       -   2

Monocacy NB Thomas Frame Shed MD Buildings $126,514.89  $                       -   2

Monocacy NB Gambrill Entrance Road: RT 010 MD Paved Roads $457,726.35  $          122,779.80 2

Monocacy NB Gambrill Trail Parking Lot: RT 900 MD Paved Roads $315,937.12  $            52,784.88 2

Monocacy NB
Best Farm Lane: RT 400 MD Unpaved Roads $414,436.44  $                       -   2

Monocacy NB Thomas House Lane MD Paved Roads $441,942.68  $            53,034.86 2

Monocacy NB Thomas Farm Parking: RT 905 MD Paved Roads $51,540.39  $            50,588.71 2

Monocacy NB
Worthington Farm Lane: RT 100 MD Unpaved Roads $509,937.01  $                       -   2

Monocacy NB
Worthington Farm Parking 2: RT 906B MD Unpaved Roads $49,748.41  $                       -   2
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National Capital Parks-East Andrews AFB North Gate and Marboro Pike, MD4 Ramp C RT0503C MD Paved Roads $3,291,818.88  $                       -   2

National Capital Parks-East Andrews AFB North Gate and Marboro Pike, MD4  Ramp B SUIT050 MD Paved Roads $411,477.36  $                       -   2

National Capital Parks-East Laurel-Bowie Rd. MD RT 198 507D MD Paved Roads $2,221,977.74  $                       -   2

National Capital Parks-East Laurel-Bowie Rd. MD RT 198 507E MD Paved Roads $1,316,727.55  $                       -   2

National Capital Parks-East Laurel-Bowie Rd. MD RT 198 507F MD Paved Roads $2,633,455.10  $                       -   2

National Capital Parks-East
Accokeek Outer Visitor Parking NACE-0961 MD Unpaved Roads $33,129.65  $                       -   2

National Capital Parks-East Park Headquarters  AN-BV DC Buildings $5,140,943.18  $       1,005,174.81 2

National Capital Parks-East D.C. Aquatic Education Center  AN-BC DC Buildings $639,426.49  $          537,531.11 2

National Capital Parks-East Roller Skating Pavilion  AN-BV DC Buildings $6,985,696.47  $          175,808.14 2

National Capital Parks-East USPP Heliport AN-HP DC Buildings $1,365,036.73  $       1,294,294.59 2

National Capital Parks-East USPP - D5 Anacostia Operations Facility DC Buildings $29,116,422.88  $          983,613.97 2

National Capital Parks-East Caretakers Cottage  FR-BH DC Buildings $807,783.35  $            15,000.80 2

National Capital Parks-East Greenhouse NO 1  KG-BH DC Buildings $993,912.45  $            60,000.00 2

National Capital Parks-East Greenhouse NO 2  KG-BH DC Buildings $575,911.89  $            89,082.67 2

National Capital Parks-East Administration (Shaw) Building  KG-BH DC Buildings $540,495.76  $          332,780.38 2

National Capital Parks-East Branch Avenue Overpass 3564-001P SU MD Paved Roads $1,666,110.05  $            93,150.00 2

National Capital Parks-East Silver Hill Road Underpass 3564-005P  SU MD Paved Roads $9,443,538.72  $          133,481.25 2

National Capital Parks-East Suitland Road Overpass 3564-002P SU MD Paved Roads $1,657,116.20  $            67,500.00 2

National Capital Parks-East Old Marlboro Pike Overpass 3564-003P SU MD Paved Roads $2,543,010.07  $            60,500.05 2

National Capital Parks-East Stable (Maintenance Building) FW-BM MD Buildings $2,143,770.38  $          814,348.36 2

National Capital Parks-East USPP Stables  FD-BP DC Buildings $1,168,039.33  $          233,516.84 2

National Capital Parks-East Ridge Picnic Area  FD DC All Others $393,368.80  $            32,450.67 2

National Capital Parks-East Maintenace Headquarters (Selner House)  OX-BM MD Buildings $290,498.50  $              3,192.66 2

National Capital Parks-East Farm House-Oxon Hill  OX-BV MD Buildings $2,113,601.89  $       1,854,278.43 2

National Capital Parks-East Fee Booth  FW-BP MD Buildings $27,711.85  $                983.40 2

National Capital Parks-East Ranger Station  GB-BV MD Buildings $1,020,612.73  $          382,924.06 2

National Capital Parks-East Maintenance/ Admin Headquarters  GB-BM MD Buildings $1,615,777.82  $          147,239.82 2

National Capital Parks-East Salt Shed  GB-BM MD Buildings $435,650.54  $          590,000.00 2

National Capital Parks-East Maintenance Bay Sheds  GB-BM MD Buildings $1,126,301.87  $              7,507.42 2

National Capital Parks-East USPP - D4  Greenbelt Substation MD Buildings $1,263,495.48  $          482,617.86 2

National Capital Parks-East Comfort Station Sweetgum  GB-BV MD Buildings $152,942.80  $              9,136.88 2

National Capital Parks-East Comfort Station Campground A  GB-BV MD Buildings $127,018.53  $                       -   2

National Capital Parks-East Comfort Station Campground B  GB-BV MD Buildings $152,942.80  $          272,959.28 2

National Capital Parks-East Comfort Station Campground C  GB-BV MD Buildings $217,649.37  $              1,369.34 2

National Capital Parks-East Comfort Station Campground D  GB-BV MD Buildings $152,942.80  $          249,821.55 2

National Capital Parks-East Comfort Station Holly Picnic  GB-BV MD Buildings $181,178.40  $              3,469.34 2

National Capital Parks-East Managed Landscape-River Terrace   KE DC All Others $1,504,247.47  $          253,643.64 2

National Capital Parks-East Greenhouse No 3  KG-BM DC Buildings $628,549.00  $          273,055.66 2

National Capital Parks-East Main Greenhouse  KG-BM DC Buildings $4,974,206.72  $          352,018.49 2

National Capital Parks-East Gasoline Fuel System AST-500 Gal.  FW MD All Others $27,383.24  $                       -   2

National Capital Parks-East Diesel Fuel System AST-2000 Gal.  FW MD All Others $64,151.36  $            24,235.44 2

National Capital Parks-East Heating Oil Fuel System AST-1000 Gal.  FW MD All Others $18,076.56  $              3,611.58 2

National Capital Parks-East Managed Landscape-Kenilworth  KE DC All Others $17,406,292.18  $            68,099.29 2

National Capital Parks-East Oxon Hill Visitor Center Parking 950 MD Paved Roads $430,588.63  $          180,191.32 2

National Capital Parks-East Oxon Hill Heating Oil Fuel System  AST-500 Gal  OX MD All Others $8,078.46  $                       -   2

National Capital Parks-East Comfort Station with Shower Campground B  GB-BV MD Buildings $217,649.37  $              3,997.16 2

National Capital Parks-East Comfort Station with Shower Campground D  GB-BV MD Buildings $217,649.37  $                       -   2

National Capital Parks-East Laurel Comfort Station  GB-BV MD Buildings $152,942.80  $                       -   2

National Capital Parks-East Managed Landscape-Eastland Gardens  KE DC All Others $2,747,042.41  $            79,266.68 2

National Capital Parks-East Managed Landscape-Fort Circle Parks  FC DC All Others $9,042,033.51  $                       -   2

National Capital Parks-East Managed Landscape-Shepherd Pkwy  SH DC All Others $5,064,593.10  $          930,143.15 2

National Capital Parks-East Managed Landscape-Fort Dupont  FD DC All Others $6,203,140.47  $          184,628.48 2

National Capital Parks-East Lanham Estates Picnic Areas-Fort Dupont   FD DC All Others $179,123.29  $                       -   2

National Capital Parks-East Picnic Areas-Aquatic Gardens  KG DC All Others $462,123.74  $          361,017.08 2

National Capital Parks-East Managed Landscape-Harmony Hall  HH MD All Others $8,502,718.40  $            25,922.74 2

National Capital Parks-East Electric System-Fort Washington  FW MD All Others $1,066,464.00  $                       -   2

National Capital Parks-East Managed Landscape-Suitland  Su MD All Others $61,436,278.67  $          112,922.98 2

National Capital Parks-East Trails-Piscataway  PI MD Trails $738,798.48  $                       -   2

National Capital Parks-East Trails-Greenbelt  GB MD Trails $1,939,292.26  $          581,168.20 2

National Capital Parks-East Holly Picnic Area-Greenbelt  GB MD All Others $93,813.28  $            33,727.73 2

National Capital Parks-East Electric Systems-Greenbelt  GB MD All Others $4,799,088.00  $                       -   2

National Capital Parks-East National Colonial Farm, Fishing Pier MD All Others $698,533.92  $                       -   2

National Capital Parks-East Visitor Center  PI-BV MD Buildings $916,199.93  $              1,274.06 2

National Capital Parks-East USPP Park Police Substation Parking 900 GB MD Paved Roads $130,770.35  $            45,930.12 2

National Capital Parks-East Park Headquarters Parking  906 GB MD Paved Roads $259,239.22  $            78,024.94 2

National Capital Parks-East Colonial Farm - Farm House PI DC Buildings $185,226.94  $                       -   2

National Capital Parks-East Colonial Farm Administrative Building PI DC Buildings $855,817.08  $                       -   2

National Capital Parks-East
Colonial Farm Main Entrance Road DC Unpaved Roads $153,470.04  $                       -   2

National Capital Parks-East Colonial Farm Bryan Point Road DC Paved Roads $481,017.39  $                       -   2

National Capital Parks-East
Colonial Farm Education Center Parking L DC Unpaved Roads $196,441.64  $                       -   2

National Capital Parks-East Laurel Picnic Area-Greenbelt  GB MD All Others $40,760.25  $              4,236.02 2

National Capital Parks-East
Wagon Road 203  OX MD Unpaved Roads $111,373.68  $            28,703.52 2

National Capital Parks-East
Main Entrance Loop 400  OX MD Unpaved Roads $198,542.00  $          103,113.69 2

National Capital Parks-East Fort Davis 018 FD DC Paved Roads $9,957,752.11  $       1,127,861.44 2

National Capital Parks-East Landover Rd,  202 Interchange 502A  BW MD Paved Roads $3,127,227.94  $          382,438.11 2

National Capital Parks-East Annapolis Rd. MD RT 460 Interchange BAWA-503A MD Paved Roads $757,616.03  $          386,238.93 2

National Capital Parks-East Riverdale Rd, MD RT 410 Interchange BAWA-504 A MD Paved Roads $536,644.68  $          364,729.20 2

National Capital Parks-East New Ft. Meade Rd, MD RT 198 Interchange 508A MD Paved Roads $1,499,448.38  $       1,759,652.86 2

National Capital Parks-East Jessup Rd. MD RT 175 Interchange  510A MD Paved Roads $2,057,386.80  $          453,509.00 2

National Capital Parks-East Anacostia Drive 013 AN DC Paved Roads $17,199,753.65  $       6,027,754.27 2

National Capital Parks-East Good Hope Road 014 AN DC Paved Roads $576,068.30  $            73,600.73 2

National Capital Parks-East Nicholson Drive 015 AN DC Paved Roads $411,477.36  $            54,385.57 2

National Capital Parks-East Loop Road around Roller Rink 016 AN DC Paved Roads $4,608,546.43  $          322,267.61 2

National Capital Parks-East Headquarters Access 104 AN DC Paved Roads $4,361,660.02  $                       -   2

National Capital Parks-East
Railroad Yard Access  114 AN DC Unpaved Roads $106,535.67  $                       -   2

National Capital Parks-East Anacostia Pool & Rec Facility Road 105 AN DC Paved Roads $493,772.83  $                       -   2

National Capital Parks-East Farmington Landing Access Road 120 PI MD Paved Roads $1,316,727.55  $            54,518.98 2

National Capital Parks-East
Accokeek Access Road  202 PI MD Unpaved Roads $242,129.99  $            43,997.01 2

National Capital Parks-East Marshall Hall Access Road 300  PI MD Paved Roads $2,139,682.27  $          511,478.32 2

National Capital Parks-East Marshall Hall Road 301 PI MD Paved Roads $576,068.30  $          139,896.00 2

National Capital Parks-East
Accokeek Creek Parking  (TAYAC) 952 PI MD Unpaved Roads $51,964.70  $                       -   2

National Capital Parks-East
Piscataway Park Visitors Center Parking 953 PI MD Unpaved Roads $291,366.14  $            10,626.66 2

National Capital Parks-East Allentown Road 010 SU MD Paved Roads $905,250.19  $            90,812.41 2

National Capital Parks-East Satellite Maintenance Area Access 400  SU MD Paved Roads $3,703,296.24  $          280,511.86 2

National Capital Parks-East Branch Avenue Interchange 500A  SU MD Paved Roads $5,431,501.15  $          284,419.40 2

National Capital Parks-East Silver Hill Road Interchange 501A  SU MD Paved Roads $4,443,955.49  $          470,764.33 2

National Capital Parks-East Suitland Road Interchange 502A SU MD Paved Roads $2,468,864.16  $          256,564.45 2

National Capital Parks-East Andrews AFB North Gate Ramp A 503A  SU MD Paved Roads $3,538,705.30  $       1,056,152.63 2

National Capital Parks-East Ranger Station Parking 904 GB MD Paved Roads $109,895.54  $            45,930.12 2

National Capital Parks-East Langston Club House KE DC Buildings $1,827,016.93  $          314,875.26 2

National Capital Parks-East Sweetgum Picnic Parking 907 GB MD Paved Roads $248,817.36  $          104,228.10 2

National Capital Parks-East Greenbelt Maintenance Area 910 GB MD Paved Roads $470,060.96  $          296,454.96 2

National Capital Parks-East Administrative Office/Comfort Station DC Buildings $547,189.60  $          663,353.19 2

National Mall & Memorial Parks East Potomac Park  Res # 333 DC All Others $1,777,440.00  $       3,932,789.19 2

National Mall & Memorial Parks Columbus Memorial Fountains DC All Others $85,245,240.33  $       4,549,396.21 2

National Mall & Memorial Parks Constitution Gardens DC All Others $77,198,504.61  $    148,003,449.82 2

National Mall & Memorial Parks German American Friendship Gardens DC All Others $628,467.24  $                       -   2

National Mall & Memorial Parks Kiosk - Korean War Veterans Memorial DC Buildings $113,322.46  $                       -   2

National Mall & Memorial Parks DC War Memorial DC All Others $53,323,200.00  $                       -   2

National Mall & Memorial Parks NAMA - Inlet Bridge RT 033P DC Paved Roads $3,471,101.43  $          645,300.00 2

National Mall & Memorial Parks NAMA - Outlet Bridge RT 031P DC Paved Roads $7,279,781.38  $       1,020,600.00 2

National Mall & Memorial Parks 56 Signers Memorial Island DC All Others $855,073.06  $                       -   2

National Mall & Memorial Parks Army Corp of Engineers Flood Levee DC All Others $113,062,958.40  $            25,000.00 2

National Mall & Memorial Parks USPP - D1 East Potomac Substation DC Buildings $2,896,665.53  $          356,195.76 2

National Mall & Memorial Parks Freedom Plaza DC All Others $3,124,188.51  $          206,954.46 2

National Mall & Memorial Parks Pershing Park Square DC All Others $6,563,063.89  $       1,499,735.35 2

National Mall & Memorial Parks U. S. Navy Memorial / Res. 36 DC All Others $14,296,234.31  $          424,600.00 2

National Mall & Memorial Parks National Law Enforcement Officers Memorial DC All Others $26,661,600.00  $                       -   2

National Mall & Memorial Parks Franklin Square - Res 9 DC All Others $2,188,081.96  $                       -   2

National Mall & Memorial Parks McPherson Square - Res. 11 DC All Others $1,451,724.12  $            91,576.92 2

National Mall & Memorial Parks Farragut Square - Res 12 DC All Others $1,157,323.18  $            31,658.17 2

National Mall & Memorial Parks Res 60 - Dupont Circle DC All Others $3,169,104.42  $          260,000.00 2

National Mall & Memorial Parks Columbus Plaza Union Station - Res 334 DC All Others $3,555,292.37  $                       -   2

National Mall & Memorial Parks NAMA - Ohio Drive - RT 011 DC Paved Roads $8,728,972.29  $       4,294,076.37 2

National Mall & Memorial Parks NAMA - East Basin Drive - RT 012 DC Paved Roads $6,267,964.42  $       2,995,616.95 2

National Mall & Memorial Parks NAMA - Potomac Parkway - RT 017 DC Paved Roads $3,216,455.42  $          449,761.53 2

National Mall & Memorial Parks NAMA - Madison Drive - RT 500 DC Paved Roads $7,917,428.74  $          894,211.12 2

National Mall & Memorial Parks NAMA - Jefferson Drive - RT 501 DC Paved Roads $7,999,901.95  $       2,982,078.29 2

National Mall & Memorial Parks NAMA - West Basin Drive - RT 506 DC Paved Roads $1,979,357.18  $          517,729.98 2

National Mall & Memorial Parks NAMA - Ramp to Lincoln Circle - RT 509 DC Paved Roads $907,205.38  $          106,250.99 2

National Mall & Memorial Parks USPP H-1 New Sub Station DC Buildings $537,264.43  $                       -   2

National Mall & Memorial Parks American Veteran Disabled For Life Memorial RES 28 DC All Others $29,327,760.00  $                       -   2

National Mall & Memorial Parks Arts of Peace (Literature & Aspiration) DC All Others $2,125,818.24  $                       -   2

National Mall & Memorial Parks Arts of Peace (Music & Harvest) DC All Others $2,125,818.24  $       2,071,612.40 2

National Mall & Memorial Parks Building # 1 Brentwood Maintenance Facility DC Buildings $16,631,241.17  $       1,955,668.60 2
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National Mall & Memorial Parks Building # 2 Brentwood Maintenance Facility DC Buildings $2,726,268.01  $            53,233.81 2

National Mall & Memorial Parks Building # 3 Brentwood Maintenance Facility DC Buildings $2,548,770.47  $            86,438.52 2

National Mall & Memorial Parks Bldg. 1/East Potomac Maint. Yard/Grounds & Trees DC Buildings $3,517,834.24  $       2,769,744.90 2

National Mall & Memorial Parks Bldg 2/East potomac Maintanence Yard DC Buildings $5,469,236.63  $          148,551.82 2

National Mall & Memorial Parks Bldg. 3 /Lubrication garage/East Potomac Maint. Yd DC Buildings $528,660.34  $            21,115.17 2

National Mall & Memorial Parks COMFORT STATION/HAINS PT.(Entrance to golf course) DC Buildings $423,706.15  $                       -   2

National Mall & Memorial Parks COMFORT STATION/ HAINS PT. PLAYGROUND/PICNIC AREA DC Buildings $423,706.15  $                       -   2

National Mall & Memorial Parks COMFORT STATION/RIVERSIDE SOUTH DC Buildings $423,706.15  $              6,000.00 2

National Mall & Memorial Parks COMFORT STATION/RIVERSIDE NORTH DC Buildings $423,706.15  $          206,546.61 2

National Mall & Memorial Parks Constitution Gardens Comfort Station DC Buildings $423,706.15  $                       -   2

National Mall & Memorial Parks George Mason Memorial DC All Others $2,707,480.15  $          804,500.00 2

National Mall & Memorial Parks NAMA - I-395 Ramp from Main Street - RT 514P DC Paved Roads $1,649,464.32  $                       -   2

National Mall & Memorial Parks Comfort station at Ash Woods DC Buildings $632,028.34  $          244,662.70 2

National Mall & Memorial Parks NAMA - Watergate Plaza Bridge RT 030P DC Paved Roads $7,010,703.27  $       1,336,500.00 2

National Mall & Memorial Parks NAMA - ROCR & Pot. Pkwy over NPS Storage  RT 036P DC Paved Roads $28,248,232.53  $       4,652,100.00 2

National Mall & Memorial Parks PA Ave. NHP / Misc. Grounds Area DC All Others $8,965,407.36  $          422,846.97 2

National Mall & Memorial Parks Visitor Contact Station / Kiosk DC Buildings $217,611.98  $                       -   2

National Mall & Memorial Parks African American Civil War Memorial DC All Others $4,774,559.33  $          160,000.00 2

National Mall & Memorial Parks West Potomac Park Seawall DC All Others $103,913,586.00  $    106,292,352.01 2

National Mall & Memorial Parks East Potomac Park Seawall DC All Others $363,290,961.60  $    253,969,868.63 2

Prince William Forest Park PRWI Water System Southside VA Water Systems $10,744,903.28  $              3,207.00 2

Prince William Forest Park Camp 1 Dam VA All Others $2,310,672.00  $                       -   2

Prince William Forest Park
Overlook Fire Road RT 207 VA Unpaved Roads $318,965.90  $                       -   2

Prince William Forest Park Ballfield Latrine, Bldg #75, CC 2 VA Buildings $235,311.74  $                       -   2

Prince William Forest Park Carter's Pond  Wildlife Viewing Trail VA Trails $702,541.91  $                       -   2

Prince William Forest Park
Carter's Pond Wildlife Viewing  Area Parking VA Unpaved Roads $156,007.00  $            10,000.00 2

Prince William Forest Park Ballfield Camp 2 VA All Others $125,717.18  $                       -   2

Prince William Forest Park Central Bath House Bldg # 95 Camp 2 VA Buildings $417,107.74  $                       -   2

Prince William Forest Park Administrative Building - Bldg # 50 CAMP 2 VA Buildings $293,290.21  $                       -   2

Prince William Forest Park A-1 Cabin  Camp 2 VA Buildings $129,873.72  $                       -   2

Prince William Forest Park A-2 Cabin Camp 2 VA Buildings $78,599.04  $                       -   2

Prince William Forest Park A-3 Cabin Camp  2 VA Buildings $130,247.24  $                       -   2

Prince William Forest Park A-4 Cabin Camp 2 VA Buildings $86,081.70  $            14,071.96 2

Prince William Forest Park A-5 Cabin Camp 2 VA Buildings $131,369.84  $            16,742.49 2

Prince William Forest Park A-6 Cabin Camp 2 VA Buildings $78,603.31  $            15,318.47 2

Prince William Forest Park A-7 Cabin Camp 2 VA Buildings $131,407.81  $            18,870.63 2

Prince William Forest Park A-8 Cabin Camp  2 VA Buildings $107,902.80  $            21,225.03 2

Prince William Forest Park A-10 Bath House Camp 2 VA Buildings $266,527.34  $            22,012.78 2

Prince William Forest Park A-11 Cabin Camp 2 VA Buildings $138,107.55  $                       -   2

Prince William Forest Park B-1 Cabin Camp 2 VA Buildings $78,746.79  $              3,211.99 2

Prince William Forest Park B-2 Cabin Camp 2 VA Buildings $79,158.26  $              3,211.99 2

Prince William Forest Park B-3 Cabin Camp  2 VA Buildings $129,124.62  $              3,211.99 2

Prince William Forest Park B-4 Cabin Camp 2 VA Buildings $129,498.14  $              3,211.99 2

Prince William Forest Park B-7 Cabin Camp 2 VA Buildings $129,124.62  $              3,211.99 2

Prince William Forest Park B-5 Cabin Camp 2 VA Buildings $129,723.91  $              3,211.99 2

Prince William Forest Park B-6 Cabin Camp 2 VA Buildings $129,162.60  $              3,211.99 2

Prince William Forest Park B-10 Bath House Camp 2 VA Buildings $261,877.98  $              2,661.95 2

Prince William Forest Park C-1 Cabin Camp 2 VA Buildings $78,658.13  $                339.07 2

Prince William Forest Park C-2 Cabin Camp 2 VA Buildings $127,406.94  $                339.07 2

Prince William Forest Park C-3 Cabin Camp 2 VA Buildings $126,847.79  $              3,957.07 2

Prince William Forest Park C-5 Cabin Camp 2 VA Buildings $128,002.02  $            20,762.56 2

Prince William Forest Park C-6 Cabin Camp 2 VA Buildings $78,596.97  $              4,135.99 2

Prince William Forest Park C-7 Cabin Camp 2 VA Buildings $118,516.89  $            21,810.65 2

Prince William Forest Park C-8 Cabin Camp 2 VA Buildings $130,247.24  $            24,337.14 2

Prince William Forest Park C-10 Bath House Camp 2 VA Buildings $246,696.38  $            20,390.69 2

Prince William Forest Park C-11 Cabin Camp 2 VA Buildings $138,409.32  $            21,314.91 2

Prince William Forest Park D-1 Cabin Camp 2 VA Buildings $129,498.14  $              1,735.09 2

Prince William Forest Park D-2 Cabin Camp 2 VA Buildings $78,223.46  $            15,037.72 2

Prince William Forest Park D-3 Cabin Camp 2 VA Buildings $112,283.46  $            17,625.18 2

Prince William Forest Park D-4 Cabin Camp 2 VA Buildings $116,655.74  $              6,771.35 2

Prince William Forest Park D-5 Cabin Camp 2 VA Buildings $117,075.65  $            16,820.94 2

Prince William Forest Park D-6 Cabin Camp 2 VA Buildings $78,658.13  $            16,246.57 2

Prince William Forest Park D-7 Cabin Camp 2 VA Buildings $113,030.48  $            18,258.91 2

Prince William Forest Park D-8 Cabin Camp 2 VA Buildings $120,359.05  $              2,933.07 2

Prince William Forest Park
Sewer System Camp 2 VA

Waste Water

Systems
$456,585.27  $          493,513.06 2

Prince William Forest Park Administrative Building - Bldg # 50 Cabin Camp 5 VA Buildings $262,517.26  $              6,355.86 2

Prince William Forest Park A-1 Cabin Camp 5 VA Buildings $33,720.23  $              1,550.81 2

Prince William Forest Park A-2 Cabin Camp 5 VA Buildings $65,812.10  $              9,338.02 2

Prince William Forest Park A-3 Cabin Camp 5 VA Buildings $76,122.37  $                       -   2

Prince William Forest Park A-4 Cabin Camp 5 VA Buildings $58,312.01  $              1,268.68 2

Prince William Forest Park A-5 Cabin Camp 5 VA Buildings $63,280.21  $                169.29 2

Prince William Forest Park A-6 Cabin Camp 5 VA Buildings $31,898.70  $              1,577.29 2

Prince William Forest Park A-7 Cabin Camp 5 VA Buildings $58,517.64  $              2,921.13 2

Prince William Forest Park A-8 Cabin Camp 5 VA Buildings $37,654.08  $                659.00 2

Prince William Forest Park A-9 Cabin Camp 5 VA Buildings $158,145.52  $              2,076.59 2

Prince William Forest Park B-1 Cabin Camp 5 VA Buildings $32,312.03  $                810.29 2

Prince William Forest Park B-2 Cabin Camp 5 VA Buildings $32,312.03  $              1,593.58 2

Prince William Forest Park B-3  Cabin Camp 5 VA Buildings $58,177.01  $              1,268.68 2

Prince William Forest Park B-4 Cabin Camp 5 VA Buildings $157,971.03  $              1,737.52 2

Prince William Forest Park B-5 Cabin Camp 5 VA Buildings $132,150.90  $              1,946.68 2

Prince William Forest Park B-6 Cabin Camp 5 VA Buildings $101,726.45  $                769.51 2

Prince William Forest Park B-7 Cabin Camp 5 VA Buildings $56,614.00  $                814.60 2

Prince William Forest Park B-8 Cabin Camp 5 VA Buildings $109,244.51  $              1,899.67 2

Prince William Forest Park B-9 Cabin Camp 5 VA Buildings $109,244.51  $              2,216.72 2

Prince William Forest Park
Sewer System CC5 VA

Waste Water

Systems
$539,185.33  $          494,900.01 2

Prince William Forest Park Central Bath Bldg # 95 Cabin Camp 4 VA Buildings $936,968.89  $                       -   2

Prince William Forest Park Administration Building - Bldg # 50 Cabin Camp 4 VA Buildings $129,289.21  $                       -   2

Prince William Forest Park Staff Quarters Bldg # 85 Cabin Camp 4 VA Buildings $428,059.06  $          146,522.09 2

Prince William Forest Park Water  System Cabin Camp 1 and 4 VA Water Systems $1,881,071.86  $          298,757.60 2

Prince William Forest Park
Sewer Systems CC4 VA

Waste Water

Systems
$814,076.36  $          628,101.46 2

Prince William Forest Park A-1 Cabin Camp 4 VA Buildings $235,801.40  $                       -   2

Prince William Forest Park A-2 Cabin Camp 4 VA Buildings $235,801.40  $              6,132.68 2

Prince William Forest Park A-3 Cabin Camp 4 VA Buildings $235,801.40  $                       -   2

Prince William Forest Park A-10  Bath House Cabin Camp 4 VA Buildings $337,949.03  $            41,368.88 2

Prince William Forest Park B-1 Cabin Camp  4 VA Buildings $235,801.40  $            13,748.39 2

Prince William Forest Park B-2 Cabin Camp  4 VA Buildings $235,801.40  $              3,285.55 2

Prince William Forest Park B-3 Cabin Camp 4 VA Buildings $235,801.40  $              3,285.55 2

Prince William Forest Park B-10 Bath House Cabin Camp 4 VA Buildings $346,799.88  $              3,837.03 2

Prince William Forest Park C-1 Cabin Camp 4 VA Buildings $235,801.40  $                       -   2

Prince William Forest Park C-2 Cabin Camp 4 VA Buildings $235,676.92  $              3,285.55 2

Prince William Forest Park C-3 Cabin Camp 4 VA Buildings $235,415.25  $                       -   2

Prince William Forest Park C-10 Bath House Cabin Camp 4 VA Buildings $346,799.88  $                       -   2

Prince William Forest Park D-1 Cabin Camp 4 VA Buildings $236,187.55  $                       -   2

Prince William Forest Park D-2 Cabin Camp 4 VA Buildings $236,187.55  $                       -   2

Prince William Forest Park D-3 Cabin Camp 4 VA Buildings $236,187.55  $                       -   2

Prince William Forest Park D-10 Bath House Cabin Camp 4 VA Buildings $346,799.88  $                       -   2

Prince William Forest Park E-1 Cabin Camp 4 VA Buildings $235,801.40  $              3,357.17 2

Prince William Forest Park E-2 Cabin Camp 4 VA Buildings $236,187.55  $                       -   2

Prince William Forest Park E-3 Cabin Camp 4 VA Buildings $235,801.40  $              3,352.13 2

Prince William Forest Park E-10 Bath House Cabin Camp 4 VA Buildings $346,799.88  $                227.94 2

Prince William Forest Park
Sewer System CC1 VA

Waste Water

Systems
$663,921.50  $          309,426.29 2

Prince William Forest Park Administration Building Bldg # 50 Cabin Camp 1 VA Buildings $327,825.98  $            25,706.67 2

Prince William Forest Park Central Bath Bldg # 75 Cabin Camp 1 VA Buildings $236,695.66  $              6,983.75 2

Prince William Forest Park Staff Quarters Bldg # 85 Cabin Camp 1 VA Buildings $551,263.21  $            10,512.24 2

Prince William Forest Park A-10 Bath House Camp 1 VA Buildings $99,383.18  $            12,247.48 2

Prince William Forest Park B-10 Bath House Camp 1 VA Buildings $442,565.07  $                       -   2

Prince William Forest Park C-10 Bath House Camp 1 VA Buildings $442,062.81  $                       -   2

Prince William Forest Park D-10 Bath House Camp 1 VA Buildings $443,259.69  $                       -   2

Prince William Forest Park Camp 4 Dam VA All Others $2,406,949.99  $                       -   2

Prince William Forest Park Lake CC3  Entrance District VA All Others $673,945.99  $            22,848.85 2

Prince William Forest Park Camp 3 Dam VA All Others $2,021,838.00  $                       -   2

Prince William Forest Park Building 50 Camp 3 VA Buildings $368,331.81  $                       -   2

Prince William Forest Park Host House, Bldg #85 Camp 3 VA Buildings $204,554.21  $                       -   2

Prince William Forest Park #85A Camp 3 VA Buildings $80,304.08  $                       -   2

Prince William Forest Park
Sewer System Camp 3 VA

Waste Water

Systems
$780,458.71  $          588,754.84 2

Prince William Forest Park Central Bath Bldg #95 Camp 3 VA Buildings $405,904.89  $              3,488.00 2

Prince William Forest Park C-4 Cabin Camp 2 VA Buildings $118,516.89  $                       -   2

Prince William Forest Park Staff Bath House Bldg # 95 Cabin Camp 1 VA Buildings $365,957.10  $            58,888.49 2

Prince William Forest Park A-1 Cabin Camp 3 VA Buildings $135,695.66  $                       -   2

Prince William Forest Park A-2 Cabin Camp 3 VA Buildings $135,100.60  $                       -   2

Prince William Forest Park A-3 Cabin Camp 3 VA Buildings $180,435.14  $                       -   2

Prince William Forest Park A-4 Cabin Camp 3 VA Buildings $179,559.43  $                       -   2

Prince William Forest Park A-5 Cabin Camp 3 VA Buildings $134,513.97  $                       -   2

Prince William Forest Park A-6 Cabin Camp 3 VA Buildings $181,123.06  $                       -   2

Prince William Forest Park A-7 Cabin Camp 3 VA Buildings $180,445.71  $                       -   2

Prince William Forest Park A-8 Cabin Camp 3 VA Buildings $179,559.43  $                       -   2

Prince William Forest Park A-9 Cabin Camp 3 VA Buildings $181,819.42  $                       -   2
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Prince William Forest Park A-9-A Cabin Camp 3 VA Buildings $178,681.62  $              1,058.80 2

Prince William Forest Park B-1 Cabin Camp 3 VA Buildings $280,578.91  $                       -   2

Prince William Forest Park B-2 Cabin Camp 3 VA Buildings $160,112.41  $              5,919.20 2

Prince William Forest Park B-3 Cabin Camp 3 VA Buildings $280,578.91  $                       -   2

Prince William Forest Park B-10-1 Bath House Camp 3 VA Buildings $273,264.71  $              3,488.00 2

Prince William Forest Park C-1 Cabin Camp 3 VA Buildings $280,175.84  $                       -   2

Prince William Forest Park C-2 Cabin Camp 3 VA Buildings $320,175.92  $                       -   2

Prince William Forest Park C-3 Cabin Camp 3 VA Buildings $280,175.84  $                       -   2

Prince William Forest Park C-4 Cabin Camp 3 VA Buildings $280,171.64  $                       -   2

Prince William Forest Park C-5 Cabin Camp 3 VA Buildings $280,175.84  $                       -   2

Prince William Forest Park C-6 Cabin Camp 3 VA Buildings $317,563.55  $                       -   2

Prince William Forest Park C-10 Bath House Camp 3 VA Buildings $273,264.71  $              3,488.00 2

Prince William Forest Park Comfort Station Telegraph Picnic Area VA Buildings $138,595.96  $                       -   2

Prince William Forest Park
Sewer System Telegraph Picnic Area VA

Waste Water

Systems
$114,461.45  $            98,132.64 2

Prince William Forest Park Williams Ballfield, Telegraph VA All Others $116,241.87  $                       -   2

Prince William Forest Park Pine Grove Picnic Area VA All Others $1,193,831.80  $              3,300.00 2

Prince William Forest Park Comfort Station Pine Grove VA Buildings $216,556.18  $          135,214.46 2

Prince William Forest Park
Sewer Systems Pine Grove VA

Waste Water

Systems
$154,630.17  $            56,648.41 2

Prince William Forest Park Comfort Station Visitor Center (Entrance Dist) VA Buildings $103,946.97  $          113,424.85 2

Prince William Forest Park
Sewer Systems  Visitor Center VA

Waste Water

Systems
$120,475.68  $            55,882.34 2

Prince William Forest Park
Sewer System Headquarters & Admin Buildings VA

Waste Water

Systems
$124,785.90  $            97,721.57 2

Prince William Forest Park Administration Building VA Buildings $200,142.06  $            14,185.31 2

Prince William Forest Park Headquarters Building VA Buildings $1,048,297.46  $            72,956.12 2

Prince William Forest Park Historic Horse Barn VA Buildings $546,134.16  $                       -   2

Prince William Forest Park Fuel Island Gasoline VA All Others $119,631.81  $            17,653.26 2

Prince William Forest Park FUEL ISLAND DIESEL VA All Others $66,535.02  $                       -   2

Prince William Forest Park Old Wooden Road Bridge, Rt 001P VA Paved Roads $834,829.80  $          329,093.66 2

Prince William Forest Park Concrete Road Bridge # 1 Turkey Run, Rt 002P VA Paved Roads $732,145.52  $              5,616.00 2

Prince William Forest Park Concrete Road Bridge # 2 Turkey Run, Rt 003P VA Paved Roads $828,288.16  $            61,776.00 2

Prince William Forest Park CARTERS POND - HEADQUARTERS DISTRICT VA All Others $635,434.80  $                       -   2

Prince William Forest Park
Sewer Systems Turkey Run District VA

Waste Water

Systems
$261,427.56  $          373,409.66 2

Prince William Forest Park Comfort Station Turkey Run Campground VA Buildings $321,375.57  $              2,360.17 2

Prince William Forest Park PRWI, Exhibits, Entrance Dist. VA All Others $70,004.12  $            13,349.59 2

Prince William Forest Park A-Loop Comfort Station Oak Ridge VA Buildings $138,595.96  $            68,737.44 2

Prince William Forest Park B-Loop Comfort Station Oak Ridge VA Buildings $242,759.48  $          112,894.81 2

Prince William Forest Park C-Loop Comfort Station Oak Ridge VA Buildings $138,595.96  $            64,346.05 2

Prince William Forest Park
Sewer System "A" Loop Oak Ridge VA

Waste Water

Systems
$370,025.10  $          362,538.20 2

Prince William Forest Park
Sewer System "B" Loop Oak Ridge VA

Waste Water

Systems
$216,885.40  $          206,020.08 2

Prince William Forest Park
Sewer System "C" Loop Oak Ridge VA

Waste Water

Systems
$165,510.66  $            44,931.99 2

Prince William Forest Park Comfort Station Rear of TREC VA Buildings $336,620.46  $              3,277.75 2

Prince William Forest Park Farms to Forest Trail VA Trails $1,867,955.54  $                       -   2

Prince William Forest Park South Valley Trail Oak Ridge District VA Trails $1,667,817.10  $                       -   2

Prince William Forest Park Oak Ridge Trail- Oak Ridge District VA Trails $64,864.98  $                       -   2

Prince William Forest Park S. Valley Trail, CC 2&5 Dist. VA Trails $908,122.14  $          122,067.96 2

Prince William Forest Park High Meadows Trail, CC 2&5 Dist. VA Trails $513,174.82  $                       -   2

Prince William Forest Park N. Valley Trail, CC 1&4 Dist. VA Trails $674,604.07  $                       -   2

Prince William Forest Park South Valley Trail- Entrance District VA Trails $259,464.06  $                       -   2

Prince William Forest Park North Valley Trail- Entrance District VA Trails $233,518.07  $                       -   2

Prince William Forest Park Laurel Loop Trail VA Trails $337,304.12  $                       -   2

Prince William Forest Park Piedmont Forest Trail VA Trails $266,750.21  $              5,300.00 2

Prince William Forest Park South Valley Trail, Headquarters District VA Trails $415,142.08  $                       -   2

Prince William Forest Park PRWI-Oak Ridge Camp Ground Access Rd- Rt 13 VA Paved Roads $740,880.05  $          238,065.56 2

Prince William Forest Park
PRWI-Mawavi Fire Road- Rt 412 VA Unpaved Roads $805,808.60  $            16,352.66 2

Prince William Forest Park
PRWI-Pleasant Rd- Rt 203 VA Unpaved Roads $238,464.10  $              9,179.18 2

Prince William Forest Park
PRWI-Burma Rd- Rt 401 VA Unpaved Roads $472,690.29  $            13,768.93 2

Prince William Forest Park PRWI-Turkey Run Access Rd- Rt 12 VA Paved Roads $951,617.77  $            66,615.86 2

Prince William Forest Park PRWI-Pine Grove Picnic Ground Parking - Rt 903 VA Paved Roads $1,216,250.35  $                       -   2

Prince William Forest Park
PRWI-South Orenda Rd- Rt 408 VA Unpaved Roads $199,507.90  $              4,702.94 2

Prince William Forest Park PRWI- Park Central Drive Pkg D- Rt 911 VA Paved Roads $150,471.06  $            20,176.07 2

Prince William Forest Park B-8 Cabin Camp 2 VA Buildings $129,685.93  $              3,211.99 2

Prince William Forest Park B-11 Cabin Camp 2 VA Buildings $138,407.19  $              3,472.01 2

Prince William Forest Park Staff Quarters Bldg # 65 Camp 2 VA Buildings $261,399.67  $              6,778.75 2

Prince William Forest Park Staff Quarters Bldg # 85 Camp 2 VA Buildings $529,437.90  $                       -   2

Prince William Forest Park Staff Quarters Bldg # 65 A CC  2 VA Buildings $34,023.30  $                       -   2

Prince William Forest Park
TTV -Waste Water System VA

Waste Water

Systems
$596,067.05  $          135,879.17 2

Prince William Forest Park
PRWI-Camp 2  Access Rd - Rt 205 VA Unpaved Roads $252,318.82  $                       -   2

Prince William Forest Park Staff Quarters Bldg #65 CC1 VA Buildings $265,043.16  $                       -   2

Prince William Forest Park Cabin Camp 1 Playground VA All Others $105,123.63  $              6,907.79 2

Prince William Forest Park Staff Quarters Bldg #65 CC4 VA Buildings $181,494.44  $                       -   2

Prince William Forest Park
PRWI-Cabin Camp 2&5 Entrance Road, Rt 0102 VA Unpaved Roads $293,393.97  $                       -   2

Prince William Forest Park Firing Range VA All Others $22,407.69  $                       -   2

Prince William Forest Park
Sewer System CC4 to TTV VA

Waste Water

Systems
$803,004.73  $            80,048.84 2

Prince William Forest Park PRWI-Maintenance Area Pkg- Rt 906 VA Paved Roads $706,923.37  $          707,466.66 2

Prince William Forest Park
PRWI-Camp 3 Entrance - Rt 204 VA Unpaved Roads $52,810.92  $                       -   2

Prince William Forest Park
PRWI-Camp 5 Access Rd- Rt 206 VA Unpaved Roads $461,661.17  $                       -   2

Prince William Forest Park
PRWI-Pleasant Rd- Rt 404 VA Unpaved Roads $225,913.36  $                       -   2

Prince William Forest Park Staff Quarters Bldg  #61 CC3 VA Buildings $154,283.99  $                       -   2

Prince William Forest Park Staff Bath Bldg #75 CC3 VA Buildings $210,640.84  $                       -   2

Prince William Forest Park Staff Quarters Bldg #65 CC3 VA Buildings $194,870.72  $                       -   2

Prince William Forest Park Staff Quarters Bldg 85 CC5 VA Buildings $197,735.01  $            63,515.96 2

Rock Creek Park ROCR - Boarding Stable Road A - RT201A DC Paved Roads $142,523.67  $                       -   2

Rock Creek Park ROCR - Boading Stable Road B - RT201B DC Paved Roads $124,708.21  $                       -   2

Rock Creek Park ROCR - Stage Parking Access Road - RT207 DC Paved Roads $213,785.51  $                       -   2

Rock Creek Park Fort Totten Park DC All Others $15,322,958.67  $                       -   2

Rock Creek Park Q-7207  3125 Nebraska Ave DC Housing $922,901.83  $          576,377.81 2

Rock Creek Park Q-7208  3131 Nebraska Ave DC Housing $358,174.36  $          335,390.21 2

Rock Creek Park Carter Barron Amphitheater DC All Others $20,299,982.27  $          273,855.30 2

Rock Creek Park Picnic Grove #6 Comfort Station DC Buildings $170,719.30  $            95,102.00 2

Rock Creek Park USPP H-3 Stables DC Buildings $2,824,661.37  $          330,064.82 2

Rock Creek Park Klingle Mansion Outer Building #2 DC Buildings $102,903.86  $                       -   2

Rock Creek Park ROCR - Bingham Drive - RT014 DC Paved Roads $3,905,743.10  $          699,104.51 2

Rock Creek Park ROCR - Blagden Avenue - RT022 DC Paved Roads $1,487,902.13  $          133,421.96 2

Rock Creek Park ROCR - Glover Road - RT019 DC Paved Roads $15,436,984.64  $       1,246,732.56 2

Rock Creek Park ROCR - Grant Road - RT021 DC Paved Roads $3,347,779.80  $          179,255.05 2

Rock Creek Park ROCR - Morrow Drive - RT017 DC Paved Roads $5,672,626.88  $       1,029,555.62 2

Rock Creek Park ROCR - Ross Drive - RT016 DC Paved Roads $10,229,327.17  $       3,373,570.84 2

Rock Creek Park ROCR - Stage Road - RT018 DC Paved Roads $2,603,828.73  $          358,575.59 2

Rock Creek Park ROCR - West Beach Drive - RT011 DC Paved Roads $743,951.07  $            21,686.79 2

Rock Creek Park ROCR - Wise Road - RT012 DC Paved Roads $5,579,633.00  $          571,083.56 2

Rock Creek Park Boundary Trail DC Trails $25,707.89  $                       -   2

Rock Creek Park Meadowlink Trail DC Trails $20,917.60  $                       -   2

Rock Creek Park Valley Trail DC Trails $3,953,269.20  $          150,594.00 2

Rock Creek Park Ft Reno Repeater Station Building DC Buildings $81,575.92  $                       -   2

Rock Creek Park Montrose Park Comfort Station/Office DC Buildings $180,394.07  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #2 DC All Others $1,716,070.85  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #7 DC All Others $1,000,752.16  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #8 DC All Others $350,163.15  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #9 DC All Others $565,560.07  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #14 DC All Others $600,705.71  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #23 DC All Others $321,236.62  $                       -   2

Rock Creek Park Rock Creek Picnic Grove #29 DC All Others $394,276.16  $                       -   2

Rock Creek Park Carter Barron Refreshment Stands (North side & South side) DC Buildings $680,466.17  $              5,589.39 2

Rock Creek Park Carter Barron Comfort Stations DC Buildings $1,121,002.50  $                       -   2

Rock Creek Park Trail Bridge at L Street #3450-031T DC All Others $313,021.83  $                       -   2

Rock Creek Park ROCR - Sherrill Drive - RT013 DC Paved Roads $3,161,792.03  $          206,741.32 2

Rock Creek Park ROCR - Cathedral Avenue - RT026 DC Paved Roads $1,301,914.37  $            46,502.55 2

Rock Creek Park ROCR - East Glover Road - RT020 DC Paved Roads $2,417,840.97  $          210,287.48 2

Rock Creek Park ROCR - Broadbranch Road - RT027 DC Paved Roads $432,051.23  $            42,903.04 2

Rock Creek Park Fort Totten Park to Barnard Hill Park DC All Others $6,317,791.53  $                       -   2

Rock Creek Park Fort Circle Park DC All Others $6,200,261.73  $                       -   2

Rock Creek Park Fort Slocum Park DC All Others $1,756,616.30  $                       -   2

Rock Creek Park Grove #24 Picnic Shelter DC Buildings $235,296.62  $                       -   2

Rock Creek Park Shoreham Hill DC All Others $802,599.48  $                       -   2

Rock Creek Park Connecticut Ave & Kalorama Rd DC All Others $147,098.05  $            19,085.00 2

Rock Creek Park Glover Parkway East of 44th & W Sts., NW DC All Others $6,673,046.24  $                       -   2
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Rock Creek Park Glover Parkway West of 42nd St., New Mexico DC All Others $2,912,496.12  $                       -   2

Rock Creek Park Glover Parkway New Mexico Ave & Fulton St DC All Others $155,635.83  $                       -   2

Rock Creek Park Glover Parkway at 43rd & Garfield Sts DC All Others $1,080,042.36  $                       -   2

Rock Creek Park Glover Parkway New Mexico between Cathedral Ave DC All Others $1,946,291.68  $                       -   2

Rock Creek Park Glover Parkway East Side Cathedral Ave DC All Others $483,464.50  $                       -   2

Rock Creek Park Glover Parkway  East Side Massachusetts Ave DC All Others $1,085,711.87  $                       -   2

Rock Creek Park Glover Parkway Mass & Cathedral Avenues DC All Others $4,079,844.52  $                       -   2

Rock Creek Park Glover Parkway Mass Ave & Van Ness St DC All Others $1,875,401.42  $                       -   2

Rock Creek Park Glover Parkway Mass Ave & West of 39th St DC All Others $2,317,542.14  $                       -   2

Rock Creek Park Whitehaven Parkway DC All Others $3,427,768.60  $                       -   2

Rock Creek Park Fort Bayard Park DC All Others $2,508,035.49  $                       -   2

Rock Creek Park Rose Park DC All Others $2,008,507.20  $                       -   2

Rock Creek Park P St. Beach DC All Others $1,448,133.69  $            15,562.66 2

Rock Creek Park Conn Ave. between Ellicott Ave & 36th St DC All Others $96,508.77  $                566.42 2

Rock Creek Park Tenley Circle (West) DC All Others $102,901.85  $                       -   2

Rock Creek Park Tenley Circle (East) DC All Others $67,425.59  $                       -   2

Rock Creek Park Potomac Palisades Parkway DC All Others $26,497,902.08  $                       -   2

Rock Creek Park Fort Bunker Hill Park DC All Others $1,307,457.85  $                       -   2

Rock Creek Park Archbold Parkway south of Reservoir Rd DC All Others $3,179,382.54  $                       -   2

Rock Creek Park Archbold Pkwy north of Reservoir Rd DC All Others $3,826,230.32  $                       -   2

Rock Creek Park Fort Slocum Park to Fort Totten Park DC All Others $4,623,684.00  $                       -   2

Rock Creek Park Rock Creek Park to Fort Stevens Park DC All Others $2,352,182.87  $                       -   2

Rock Creek Park Normanstone Parkway DC All Others $2,131,397.71  $                       -   2

Rock Creek Park Fort Reno Park to Rock Creek Park DC All Others $5,198,799.95  $                       -   2

Rock Creek Park Beach Parkway DC All Others $2,342,823.22  $                       -   2

Rock Creek Park Barnard Hill Park DC All Others $2,120,188.23  $                       -   2

Rock Creek Park American University Park to Fort Reno Park DC All Others $431,620.16  $                       -   2

Rock Creek Park Westmoreland Circle DC All Others $196,729.60  $                       -   2

Rock Creek Park Melvin Hazen Park DC All Others $361,354.55  $                       -   2

Rock Creek Park Woodley Park DC All Others $587,177.04  $            18,383.00 2

Rock Creek Park Barnard Hill to Fort Lincoln DC All Others $1,766,723.10  $                       -   2

Rock Creek Park Rapids Trail Bridge #3450-007T DC All Others $411,909.16  $                       -   2

Rock Creek Park Bluff Trail Bridge #3450-010T DC All Others $266,219.70  $                       -   2

Rock Creek Park Riley Springs Trail Bridge #3450-014T DC All Others $779,350.85  $                       -   2

Rock Creek Park Boundary Trail Bridge #3450-020T DC All Others $511,375.86  $                       -   2

Rock Creek Park Rolling Meadow Trail Bridge #3450-021T DC All Others $171,574.72  $            50,000.00 2

Rock Creek Park Fenwick Trail Bridge #3450-026T DC All Others $169,558.72  $                       -   2

Rock Creek Park Hazen Run Trail Bridge #3450-036T DC All Others $674,033.16  $                       -   2

Rock Creek Park President James Buchanan Memorial DC All Others $2,367,025.74  $                       -   2

Rock Creek Park Ross Drive Arch Road Bridge #3450-012P DC Paved Roads $3,660,316.07  $            61,020.00 2

Rock Creek Park Peirce Mill Dam DC All Others $798,933.95  $                       -   2

Rock Creek Park Grant Road Culvert Bridge #3450-037P DC Paved Roads $299,014.94  $          167,805.00 2

Rock Creek Park Morrow Drive Bridge DC Paved Roads $113,109.48  $                       -   2

Rock Creek Park ROCR - Klingle Mansion Entrance Road - RT502 DC Paved Roads $1,022,932.72  $            59,057.17 2

Rock Creek Park
ROCR - Klingle Mansion Entrance Loop Road DC Unpaved Roads $53,130.64  $                       -   2

Rock Creek Park
ROCR - Klingle Mansion Service Court Area & Road - RT408 DC Unpaved Roads $592,610.05  $                       -   2

Rock Creek Park Pinehurst Branch Road Bridge #3450-030P DC Paved Roads $597,056.88  $          350,865.00 2

Rock Creek Park Piney Branch Road Bridge #3450-011P DC Paved Roads $3,021,899.45  $          419,512.50 2

Rock Creek Park Joyce Luzon Road Bridge (Beach Dr) #3450-003P DC Paved Roads $1,873,653.62  $       2,011,371.75 2

Rock Creek Park Blagden Road Bridge #3450-009P DC Paved Roads $6,545,403.90  $       2,799,292.50 2

Rock Creek Park Kalmia Road Bridge #3450-013P DC Paved Roads $2,177,478.07  $          617,827.50 2

Rock Creek Park Sherrill Drive Road Bridge #3450-015P DC Paved Roads $2,294,644.38  $            53,392.50 2

Rock Creek Park Milkhouse Ford Road Bridge #3450-016P DC Paved Roads $2,730,305.01  $          701,730.00 2

Rock Creek Park Joyce Road Bridge #3450-022P DC Paved Roads $2,829,524.33  $            76,275.00 2

Rock Creek Park Glover Road Bridge #3450-028P DC Paved Roads $964,677.71  $          198,315.00 2

Rock Creek Park Taft Stable Access Road Bridge #3450-033P DC Paved Roads $1,657,450.41  $       1,159,380.00 2

Rock Creek Park Thompson Boat Center Access Road Bridge #3450-035P DC Paved Roads $1,521,397.91  $            10,678.50 2

Rock Creek Park Broad Branch Road Bridge #3450-029P DC Paved Roads $1,657,905.60  $          587,317.50 2

Rock Creek Park Joyce Luzon Road Bridge (Ross Dr) #3450-027P DC Paved Roads $1,588,568.51  $       1,639,912.50 2

Rock Creek Park Timber Arch Trail Bridge #3450-038T DC All Others $386,722.25  $                       -   2

Rock Creek Park BIKE TRAIL #1 - Wise Rd along Oregon Ave DC Trails $757,987.72  $                       -   2

Rock Creek Park BIKE TRAIL #2 - Bingham Dr along Beach Dr DC Trails $690,093.95  $                       -   2

Rock Creek Park BIKE TRAIL #3 - Military Rd from Oregon Ave DC Trails $390,468.86  $              7,834.46 2

Rock Creek Park ROCR - 17th Street, N.W. - RT025 DC Paved Roads $197,536.68  $            95,272.98 2

Rock Creek Park ROCR - North Waterside Drive - RT503 DC Paved Roads $1,301,914.37  $          259,249.15 2

Rock Creek Park ROCR - Center for Urban Ecology Road - RT404 DC Paved Roads $929,938.83  $            44,491.77 2

Rock Creek Park ROCR - Ramps for K Street - RT504 DC Paved Roads $2,138,859.32  $          207,728.52 2

Rock Creek Park ROCR - Pennsylvania Avenue Ramp - RT505 DC Paved Roads $743,951.07  $            30,620.08 2

Rock Creek Park ROCR - Ramp to Harvard Street - RT508 DC Paved Roads $743,951.07  $            33,421.59 2

Rock Creek Park ROCR - Klingle Mansion Parking Lot - RT900 DC Paved Roads $323,482.94  $            38,275.11 2

Rock Creek Park ROCR - Rock Creek Golf Course Parking - RT903 DC Paved Roads $2,248,606.16  $          331,462.85 2

Rock Creek Park USPP H-3 Stable Parking - RT904 DC Paved Roads $764,607.76  $            90,096.87 2

Rock Creek Park USPP Edgewater Stable Parking - RT910 DC Paved Roads $1,145,815.60  $          203,398.92 2

Rock Creek Park ROCR - Picnic Grove #2 Parking - RT911 DC Paved Roads $473,877.15  $            22,395.06 2

Rock Creek Park USPP Parking - RT912 DC Paved Roads $312,909.35  $            55,392.17 2

Rock Creek Park ROCR - Picnic Grove #6 Parking - RT913 DC Paved Roads $987,512.69  $          120,421.03 2

Rock Creek Park ROCR - Picnic Grove #7 Parking - RT914 DC Paved Roads $770,281.39  $            92,452.08 2

Rock Creek Park ROCR - Picnic Grove #8  Parking - RT915 DC Paved Roads $477,745.53  $            61,242.59 2

Rock Creek Park ROCR - Picnic Grove #9 Parking -  RT916 DC Paved Roads $439,233.61  $            55,057.44 2

Rock Creek Park ROCR - Picnic Grove #10 Parking - RT917 DC Paved Roads $616,104.76  $            73,901.51 2

Rock Creek Park ROCR - Tennis Court Parking Loop - RT920 DC Paved Roads $95,076.30  $            78,611.92 2

Rock Creek Park ROCR - Picnic Grove #27 Parking - RT922 DC Paved Roads $96,236.82  $            10,010.22 2

Rock Creek Park ROCR - Picnic Grove #13 - RT923 DC Paved Roads $941,478.91  $          117,182.93 2

Rock Creek Park ROCR - Horse Center Parking - RT925 DC Paved Roads $1,017,815.04  $          139,265.10 2

Rock Creek Park ROCR - Picnic Grove #20 Parking - RT927 DC Paved Roads $72,080.90  $              6,478.64 2

Rock Creek Park ROCR - Picnic Grove #20A  Parking - RT928 DC Paved Roads $76,851.91  $            12,071.94 2

Rock Creek Park ROCR - Picnic Grove #21 Parking - RT929 DC Paved Roads $66,278.33  $              8,537.91 2

Rock Creek Park
ROCR - Battery Kemble Parking - RT931 DC Unpaved Roads $1,001,266.95  $                       -   2

Rock Creek Park ROCR - Thompson Boat Center Parking - RT932 DC Paved Roads $1,602,714.83  $          180,780.71 2

Rock Creek Park ROCR - Picnic Grove #11 Parking - RT936 DC Paved Roads $73,843.17  $            11,482.53 2

Rock Creek Park ROCR - Picnic Grove #12 Parking - RT937 DC Paved Roads $65,332.72  $            11,776.02 2

Rock Creek Park Golf Course Storage & Maintenance Building DC Buildings $393,828.09  $                       -   2

National Park Service Liaison to the White House Lafayette Fountain East DC All Others $1,930,868.62  $                       -   2

National Park Service Liaison to the White House Lafayette Fountain West DC All Others $1,930,868.62  $                       -   2

National Park Service Liaison to the White House PRPA - Ellipse Parking - RT 900 DC Paved Roads $7,133,712.50  $          855,360.00 2

National Park Service Liaison to the White House PRPA - Southeast Dog Leg - RT DC Paved Roads $852,581.09  $            76,036.98 2

National Park Service Liaison to the White House PRPA - Southwest Dog Leg - RT DC Paved Roads $852,581.09  $          122,209.09 2

National Park Service Liaison to the White House Second Division Grounds DC All Others $822,066.00  $                       -   2

National Park Service Liaison to the White House 101 DC Buildings $1,869,212.51  $              6,581.00 2

National Park Service Liaison to the White House 102 DC Buildings $1,582,356.04  $              2,360.00 2

National Park Service Liaison to the White House 103 DC Buildings $1,582,356.04  $              7,994.00 2

National Park Service Liaison to the White House 104 DC Buildings $1,707,202.48  $              5,731.00 2

National Park Service Liaison to the White House 105 DC Buildings $1,707,202.48  $              6,700.00 2

National Park Service Liaison to the White House 111 DC All Others $827,966.46  $                       -   2

National Park Service Liaison to the White House 200 DC Buildings $105,643.97  $                       -   2

National Park Service Liaison to the White House 201 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 202 DC Buildings $6,145,654.93  $                       -   2

National Park Service Liaison to the White House 203 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 204 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 205 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 206 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 207 DC Buildings $387,331.19  $                       -   2

National Park Service Liaison to the White House 208 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 209 DC Buildings $387,331.19  $                       -   2

National Park Service Liaison to the White House 210 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 211 DC Buildings $697,196.15  $                       -   2

National Park Service Liaison to the White House 214 DC Buildings $904,901.97  $          125,144.00 2

National Park Service Liaison to the White House 215 DC Buildings $25,818.79  $                       -   2

National Park Service Liaison to the White House Lafayette Park Lodge House DC Buildings $585,534.59  $                       -   2

National Park Service Liaison to the White House Lafayette Park Grounds DC All Others $2,699,664.74  $          875,775.35 2

National Park Service Liaison to the White House Sherman Park Grounds DC All Others $739,859.40  $                       -   2

National Park Service Liaison to the White House Sherman Park Utilities DC Water Systems $0.00  $                       -   2

National Park Service Liaison to the White House First Division Grounds DC All Others $822,066.00  $                       -   2

National Park Service Liaison to the White House First Division Utilities DC Water Systems $0.00  $                       -   2

National Park Service Liaison to the White House Bullfinch Gatehouse East DC Buildings $328,824.30  $                       -   2

National Park Service Liaison to the White House Bullfinch Gatehouse West DC Buildings $328,824.30  $                       -   2

National Park Service Liaison to the White House Butt-Millet Memorial Fountain DC All Others $2,548,536.13  $                       -   2

National Park Service Liaison to the White House Boy Scout Memorial DC All Others $5,420,453.30  $                       -   2

National Park Service Liaison to the White House Haupt Fountain East DC All Others $2,075,683.77  $                       -   2

National Park Service Liaison to the White House Haupt Fountain West DC All Others $2,075,683.77  $                       -   2

National Park Service Liaison to the White House Ellipse Utilities DC Water Systems $0.00  $                       -   2

National Park Service Liaison to the White House National Christmas Tree DC All Others $4,077.45  $                       -   2

National Park Service Liaison to the White House Ellipse Grounds DC All Others $14,797,188.00  $                       -   2

National Park Service Liaison to the White House White House Visitor Center DC Buildings $13,836,488.79  $          750,000.00 2

Wolf Trap NP IT System VA All Others $0.00  $            15,000.00 2

Wolf Trap NP Grounds Maintained Landscapes VA All Others $5,776,680.00  $       1,683,067.30 2

Wolf Trap NP Administration Building VA Buildings $798,840.52  $          292,731.75 2

Wolf Trap NP Theater In The Woods VA Buildings $265,823.52  $            84,092.54 2

Wolf Trap NP Electrical Systems VA All Others $168,856.80  $          106,058.36 2

Wolf Trap NP Water Supply System VA Water Systems $328,826.40  $                       -   2
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Wolf Trap NP
Wastewater System VA

Waste Water

Systems
$408,811.20  $                       -   2

Acadia NP MDI-East-(P) Sieur de Monts Entrance Rd Rte 16 ME Paved Roads $340,543.28  $          122,369.56 2

Acadia NP SD-(P) Acadia Drive Rt 262 ME Paved Roads $511,390.82  $            77,189.77 2

Acadia NP SD-(P) Jacobson Drive Rt 263 ME Paved Roads $732,993.50  $            60,612.18 2

Acadia NP ACAD Visitor Center Parking(P) RT900 ME Paved Roads $1,278,722.95  $          252,901.58 2

Acadia NP Rt 301 Schoodic Loop Parking(P) ME Paved Roads $40,695.36  $            15,195.94 2

Acadia NP SCHIFF PATH (18) ME Trails $1,007,548.87  $                       -   2

Acadia NP GOAT TRAIL (61) ME Trails $41,174.98  $              7,787.50 2

Acadia NP JORDAN POND HOUSE TRAIL (46) ME Trails $143,826.75  $            49,400.00 2

Acadia NP VALLEY COVE TRAIL (121) ME Trails $1,477,609.75  $          241,809.28 2

Acadia NP Wildwood Stables NPS Horse stall ME Buildings $70,575.39  $                930.00 2

Acadia NP Maintained Natural Vegetation Landscapes ME All Others $2,581,909.34  $          551,815.80 2

Acadia NP Gilmore Meadow culvert  1700-48S ME Paved Roads $169,488.43  $              8,019.00 2

Acadia NP Cobblestone Bridge 1700-034S ME Paved Roads $2,592,000.87  $              8,748.00 2

Acadia NP SD Schoodic Point Fuel System ME All Others $132,564.25  $                       -   2

Acadia NP Wildwood Stables Paddock Areas & Maintained Landscape ME All Others $1,459,114.72  $          518,308.50 2

Acadia NP Wildwood Stables Concession Campsites ME Campgrounds $51,830.15  $            50,178.53 2

Acadia NP Cadillac Water Treatment Building ME Buildings $22,699.69  $                       -   2

Acadia NP MDI Roadside Interpretive Media - Waysides & Kiosks ME All Others $1,200,261.91  $                       -   2

Acadia NP Wildwood Carriage and Hay Storage Building ME Buildings $188,201.04  $                       -   2

Acadia NP Brown Mountain Gatehouse - Gatehouse / Gate ME Buildings $227,180.19  $            10,730.31 2

Acadia NP Islesford Museum Interpretive Media ME All Others $290,961.03  $            13,025.00 2

Acadia NP Wild Gardens Of Acadia Maintained Landscape ME All Others $284,106.01  $            16,906.92 2

Acadia NP MDI East (P), Wild Gardens of Acadia Parking Areas ME Paved Roads $152,624.47  $            75,677.99 2

Acadia NP Frazer Point Dock ME All Others $949,720.32  $          136,388.04 2

Acadia NP MDI East (P), Jordan Pond House Bus Loop, Rt 0274 ME Paved Roads $187,298.81  $            13,343.67 2

Acadia NP
SD Schoodic Woods Waste Water System ME

Waste Water

Systems
$298,609.92  $                       -   2

Acadia NP Q-11 Storm Beach Cottage (E) ME Housing $565,379.59  $            25,597.99 2

Acadia NP B-311 Parkman Mtn-Vault Toilet ME Buildings $12,410.67  $              3,306.67 2

Acadia NP B-23 Brown Mountain Gatehouse-Carriage House ME Buildings $284,868.76  $            36,187.44 2

Acadia NP Q-1 Brown Mountain Gatehouse - Lodge / Residence (E) ME Housing $1,892,128.52  $          403,743.80 2

Acadia NP B-323 Brown Mtn Vault Toilet ME Buildings $15,513.34  $              3,730.54 2

Acadia NP B-305 Bear Brook Restroom ME Buildings $140,553.29  $              6,000.00 2

Acadia NP Blackwoods Campground Amphitheater ME All Others $2,311,624.71  $            12,814.00 2

Acadia NP B-167 Blackwoods Campground Fee Booth/Rngr Sta. ME Buildings $86,499.91  $                       -   2

Acadia NP B-324 Bubble Pond Vault Toilet ME Buildings $15,513.34  $              2,962.54 2

Acadia NP B-318 Eagle Lake Boat Ramp Vault Toilet ME Buildings $15,513.34  $            19,786.20 2

Acadia NP B-317 Eagle Lake Parking Vault Toilet ME Buildings $28,958.23  $              4,126.47 2

Acadia NP Sand Beach, Entrance Station ME Buildings $114,889.63  $                       -   2

Acadia NP Sand Beach, Entrance Station Fee Booth 1 ME Buildings $19,753.05  $                       -   2

Acadia NP Sand Beach, Entrance Station Fee Booth 2 ME Buildings $19,753.05  $                       -   2

Acadia NP B-284 Fabbri Memorial Restrooms ME Buildings $191,152.47  $                       -   2

Acadia NP B-200 Hulls Cove Visitor Center ME Buildings $4,442,596.66  $          409,636.02 2

Acadia NP Q-8 Jordan Pond Gatehouse (E) ME Housing $1,385,856.06  $          182,309.99 2

Acadia NP B-25 Jordan Pond Gatehouse Garage ME Buildings $139,006.54  $                       -   2

Acadia NP B-319 Jordan Pond Vault Toilet ME Buildings $15,513.34  $              2,962.54 2

Acadia NP B307 Lakewood Composting Toilet ME Buildings $15,711.83  $            22,753.54 2

Acadia NP B-194 McFarland Hill Admin Bldg ME Buildings $3,748,468.81  $            65,437.10 2

Acadia NP B-198 McFarland Hill Auto Shop ME Buildings $564,768.19  $          425,076.38 2

Acadia NP B-195 McFarland Hill Fire Cache/Ranger Office ME Buildings $1,157,586.44  $            95,094.40 2

Acadia NP B-193 McFarland Hill Interp. Offices/Winter VC ME Buildings $704,845.89  $            49,686.50 2

Acadia NP B-199 McFarland Hill Maint. Building ME Buildings $730,248.91  $          301,334.47 2

Acadia NP B-294 McFarland Hill Trail Shop ME Buildings $212,242.07  $            26,357.98 2

Acadia NP B-332 Acadia McFarland Training Building (Mod Unit) ME Buildings $384,364.18  $                       -   2

Acadia NP B-295 McFarland Hill Washstand ME Buildings $181,597.49  $            79,082.89 2

Acadia NP Sand Beach Swimming Area ME All Others $113,258.48  $              3,510.98 2

Acadia NP Sieur de Monts Maintained Grounds ME All Others $279,498.89  $            56,776.98 2

Acadia NP B-5 Sieur De Monts Nature Center ME Buildings $398,827.44  $            17,424.16 2

Acadia NP B-210 Thompson Island info cntr rstrm ME Buildings $209,143.30  $            28,867.88 2

Acadia NP B-328 Thompson Island Picnic Area Restroom ME Buildings $203,521.16  $                       -   2

Acadia NP B-310 Thunder Hole Vault Toilet ME Buildings $26,889.79  $              5,278.60 2

Acadia NP B-325 Wildwood Restroom ME Buildings $181,407.45  $                       -   2

Acadia NP B-6 Seawall Campground Ranger Station ME Buildings $333,465.63  $          136,901.17 2

Acadia NP Seawall Campground Amphitheater ME All Others $2,311,624.71  $                160.00 2

Acadia NP B-309 Bass Harbor Head Light  Vault Toilet ME Buildings $28,958.23  $            30,366.40 2

Acadia NP B-320 Ship Harbor Vault Toilet ME Buildings $15,513.34  $              3,306.67 2

Acadia NP B-322 Acadia Mountain Vault Toilet ME Buildings $15,513.34  $              2,692.27 2

Acadia NP B-321 Pretty Marsh Vault Toilet ME Buildings $15,513.34  $              3,306.67 2

Acadia NP Echo Lake Swimming Area ME All Others $265,293.58  $                320.00 2

Acadia NP MDI-East,(P) Cadillac Entrance Road, RT 101 ME Paved Roads $221,353.13  $            54,092.77 2

Acadia NP MDI-East,(P) Duck Brook Road, RT 102 ME Paved Roads $3,119,483.99  $       1,176,012.15 2

Acadia NP MDI-East,(P) Otter Cliff Road, RT 105 ME Paved Roads $1,021,629.85  $          347,759.54 2

Acadia NP MDI-East,(P) Sieur de Monts, RT 208 ME Paved Roads $613,668.98  $          107,345.18 2

Acadia NP MDI-East,(P) Blackwoods CG Entrance Road, RT 211 ME Paved Roads $1,227,337.96  $          645,550.09 2

Acadia NP MDI-East,(P) Schooner Head Scenic Overlook, RT 222 ME Paved Roads $340,543.28  $            61,558.02 2

Acadia NP MDI-East,(P) Schooner Head/Sand Beach Residence Road,Rte 202 ME Paved Roads $1,004,602.69  $          352,724.13 2

Acadia NP MDI-East, Jordan Pond / Penobscot Parking, RT 908(P) (north ME Paved Roads $894,597.73  $          328,960.05 2

Acadia NP MDI-East, Cadillac Mt. Overlook/Parking, (P)RT 912 ME Paved Roads $662,650.09  $          115,016.17 2

Acadia NP MDI-East, Lower Sand Beach Parking Area, (P)RT 918 ME Paved Roads $578,813.32  $          251,009.90 2

Acadia NP MDI-East, Upper Sand Beach Parking Area,(P) RT 919 ME Paved Roads $129,352.62  $            55,998.92 2

Acadia NP MDI-East, Thunder Hole Parking, (P)RT 922 ME Paved Roads $221,535.08  $            95,958.08 2

Acadia NP MDI-West,(P) Seawall Campground, Entrance Road, RT 232 ME Paved Roads $749,195.23  $          108,780.15 2

Acadia NP MDI-West,(P) Bass Harbor Lighthouse, RT 245 ME Paved Roads $425,679.11  $            92,721.85 2

Acadia NP MDI-West, Echo Lake Beach Road/Parking,(P) RT 937 ME Paved Roads $501,378.27  $          969,023.52 2

Acadia NP MDI - Jordan Pond, Seal Harbor Bridge, #1700-041P ME Paved Roads $1,291,864.58  $            24,902.10 2

Acadia NP ORANGE AND BLACK PATH (12) ME Trails $698,628.89  $          111,918.28 2

Acadia NP BEACHCROFT PATH (13) ME Trails $463,449.96  $            95,425.19 2

Acadia NP JESUP PATH (14) ME Trails $444,633.43  $            37,067.44 2

Acadia NP EMERY PATH (15) ME Trails $1,528,630.31  $            18,749.96 2

Acadia NP KURT DIEDERICH CLIMB (16) ME Trails $392,439.47  $          131,876.37 2

Acadia NP KANE PATH (17) ME Trails $704,240.40  $            51,276.88 2

Acadia NP CANON BROOK TRAIL (19) ME Trails $850,009.71  $          259,028.00 2

Acadia NP A MURRAY YOUNG PATH (25) ME Trails $1,548,120.18  $          250,004.00 2

Acadia NP CADILLAC SOUTH RIDGE TRAIL (26) ME Trails $470,121.38  $            28,857.50 2

Acadia NP GORGE PATH (28) ME Trails $738,690.25  $                       -   2

Acadia NP CADILLAC SUMMIT LOOP (33) ME Trails $703,148.71  $              1,580.92 2

Acadia NP BUBBLES TRAIL (41) ME Trails $631,335.38  $            76,025.87 2

Acadia NP SPRING TRAIL (47) ME Trails $226,500.25  $            42,040.00 2

Acadia NP JORDAN CLIFFS TRAIL (48) ME Trails $466,492.85  $          208,292.60 2

Acadia NP ASTICOU & JORDAN POND PATH (49) ME Trails $768,514.74  $              7,998.00 2

Acadia NP MAPLE SPRING TRAIL (58) ME Trails $824,831.07  $            16,454.93 2

Acadia NP LADDER TRAIL (64) ME Trails $754,068.64  $            27,614.52 2

Acadia NP BEECH CLIFFS TRAIL (106) ME Trails $435,960.56  $          124,289.17 2

Acadia NP CANADA CLIFFS TRAIL (107) ME Trails $70,849.78  $          219,305.35 2

Acadia NP BEECH MTN SOUTH RIDGE TRAIL (109) ME Trails $377,682.62  $            86,213.35 2

Acadia NP SHIP HARBOR NATURE TRAIL (127) ME Trails $858,979.93  $          171,296.34 2

Acadia NP
CR-21-20 Around Mountain / Amphitheater,(U) ME Unpaved Roads $18,611,286.51  $          193,249.48 2

Acadia NP
CR-20-19  Around Mountain / Brown Mountain,RT 303(U) ME Unpaved Roads $13,962,513.85  $            95,840.74 2

Acadia NP
CR-14-21  Around Mountain / Cliffside,RT 304 (U) ME Unpaved Roads $13,786,138.15  $          184,362.89 2

Acadia NP
CR-12-10  Around Mountain / Sargeant Mountain,RT 306 (U) ME Unpaved Roads $51,008,711.16  $          309,122.91 2

Acadia NP
CR-19-12   Around Mountain / Waterfall,/ Hemlock, RT 307 (U) ME Unpaved Roads $23,436,434.86  $          191,879.79 2

Acadia NP
CR-11-13  Aunt Bettys Pond/ Giant Slide ,RT 308 (U) ME Unpaved Roads $45,494,255.90  $          234,090.03 2

Acadia NP
CR-9-11  Aunt Bettys Pond Road,  Rt 309 (U) ME Unpaved Roads $34,465,345.38  $          361,902.40 2

Acadia NP
CR- 18-19  Brown Mountain Entrance to Post  (U) RT 311 ME Unpaved Roads $5,100,773.20  $            48,936.38 2

Acadia NP
CR-17-7  Bubble Pond Road, RT 312 (U) ME Unpaved Roads $41,358,414.46  $          383,933.99 2

Acadia NP
CR-13-12  Giant Slide Connector(U) ME Unpaved Roads $4,135,841.45  $            20,961.14 2

Acadia NP
CR 13-18 Hadlock Bridle Path, (U) ME Unpaved Roads $20,679,207.23  $          222,648.90 2

Acadia NP
CR 21-22 Little Harbor Brook Loop,(U) ME Unpaved Roads $5,514,455.26  $          110,921.82 2

Acadia NP
CR 20-22 Little Harbor Brook Road, (U) ME Unpaved Roads $16,543,365.78  $          335,613.71 2

Acadia NP
CR 2-3 Paradise Hill Road(U) ME Unpaved Roads $22,057,821.04  $          204,986.23 2

Acadia NP
CR 10-11 Seven Sisters Road, (U) ME Unpaved Roads $16,543,365.78  $          324,015.03 2

Acadia NP
CR 5-3 Witch Hole Road - East, (U) ME Unpaved Roads $13,786,138.15  $          164,251.37 2

Acadia NP
CR 1-2 Witch Hole Road - North, RT 336 (U) ME Unpaved Roads $2,757,227.63  $            39,072.40 2

Acadia NP
CR 3-1 Witch Hole Road - North, RT 337 (U) ME Unpaved Roads $19,300,593.41  $          174,543.00 2
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Acadia NP
CR 4-5   Witch Hole Road - South, Rt 339(U) ME Unpaved Roads $13,786,138.15  $          206,618.26 2

Acadia NP
CR 2-4  Witch Hole Road - West, Rt 340(U) ME Unpaved Roads $13,786,138.15  $          166,118.49 2

Acadia NP Hadlock Brook Bridge, #1700-023S ME Paved Roads $404,225.26  $            13,103.90 2

Acadia NP Stanley Brook Carriage Road Bridge, #1700-026S ME Paved Roads $2,324,133.05  $          175,953.13 2

Acadia NP Little Harbor Brook Bridge, #1700-040S ME Paved Roads $399,034.57  $            12,703.03 2

Acadia NP McFarland Hill Water System,  PWSID # 98573, PNT ME Water Systems $413,554.83  $                       -   2

Acadia NP Echo Lake Water System, PWSID# 98572, PNC ME Water Systems $400,844.90  $                       -   2

Acadia NP Thompson Island Water System, PWSID# 198570, PNC ME Water Systems $343,128.68  $                       -   2

Acadia NP
McFarland Hill Waste Water System ME

Waste Water

Systems
$804,767.67  $          328,898.08 2

Acadia NP
Echo Lake Waste Water System ME

Waste Water

Systems
$533,010.74  $          270,960.19 2

Acadia NP
Thompson Island  Picnic Area Waste Water System ME

Waste Water

Systems
$602,525.14  $              7,011.23 2

Acadia NP
Wildwood Stables Waste Water System ME

Waste Water

Systems
$133,084.47  $            69,533.56 2

Acadia NP B-35 Islesford Historical Museum ME Buildings $1,727,579.12  $          215,530.02 2

Acadia NP B-36  Islesford Blue Duck (Hadlock) Ships Store ME Buildings $1,410,031.70  $                332.64 2

Acadia NP B-308 Isle Au Haut Campground Composting Toilet  #1 ME Buildings $13,294.63  $              1,266.47 2

Acadia NP B-331 Isle Au Haut Campground Composting Toilet #2 ME Buildings $13,294.63  $              2,538.07 2

Acadia NP B-329 Isle Au Haut Ranger Station Composting Toile ME Buildings $13,294.63  $                       -   2

Acadia NP B-330 Isle Au Haut CG Trailhead Composting Toilet ME Buildings $15,711.83  $                832.80 2

Acadia NP Isle Au Haut Duck Harbor CG Pier ME All Others $2,269,287.15  $       1,391,370.43 2

Acadia NP CAMPGROUND ACCESS, IAH (213) ME Trails $31,669.83  $            34,406.39 2

Acadia NP B-106-SD Schoodic Point Restroom ME Buildings $98,768.26  $                       -   2

Acadia NP
Schoodic Point Waste Water System ME

Waste Water

Systems
$64,877.98  $                332.64 2

Acadia NP B-326-SD Frazer Point Restroom ME Buildings $203,521.16  $                       -   2

Acadia NP
Frazer Point Waste Water System ME

Waste Water

Systems
$113,113.44  $                444.23 2

Acadia NP SD - Schoodic Point Parking, (P)RT 944 ME Paved Roads $515,274.16  $          190,791.83 2

Acadia NP JD Rockefeller Jr Hall, 9 Atterbury Circle, SERC, SD ME Buildings $5,548,949.11  $       1,072,335.70 2

Acadia NP Charles W Eliot Hall, 14 Musetti Dr, SERC, SD ME Buildings $2,564,410.26  $              2,975.66 2

Acadia NP Schoodic Bunkhouse, 28 Musetti Dr, SERC, SD ME Buildings $1,595,035.64  $            12,343.50 2

Acadia NP George B Dorr Hall, 26 Musetti Dr, SERC, SD ME Buildings $1,408,517.16  $            42,946.03 2

Acadia NP Schoodic Shores Apts, 9 and 11 Myrick Dr, SERC, SD ME Buildings $2,589,796.74  $          901,326.92 2

Acadia NP Schoodic Shores Apt, 15 Myrick Dr, SERC, SD ME Buildings $1,649,716.68  $          471,141.68 2

Acadia NP Schoodic Shores Apts, 19 and 21 Myrick Dr, SERC, SD ME Buildings $2,589,796.74  $          503,808.22 2

Acadia NP Schoodic Shores Apt, 20 Myrick Dr, SERC, SD ME Buildings $1,649,716.68  $          464,329.60 2

Acadia NP Schoodic Shores Apts, 10 and 12 Myrick Dr, SERC, SD ME Buildings $2,589,796.74  $       1,031,712.11 2

Acadia NP Schoodic Suites 1-4, 24 Jacobson Dr, SERC, SD ME Buildings $687,830.63  $            21,141.00 2

Acadia NP Administration, 64 Acadia Dr, SERC, SD ME Buildings $3,888,126.65  $          175,507.18 2

Acadia NP Aroostook-Franklin Cabin, 56 Jacobson Dr, SERC, SD ME Buildings $428,312.54  $            35,475.26 2

Acadia NP Washington-Penobscot Cabin, 57 Jacobson Dr, SERC, SD ME Buildings $428,312.54  $            25,321.70 2

Acadia NP Knox-Hancock Cabin, 59 Jacobson Dr, SERC, SD ME Buildings $469,770.82  $            23,062.94 2

Acadia NP
MDI-East (U) Tower Road (Cadillac Antenna), Rt 415 ME Unpaved Roads $101,559.45  $                820.89 2

Acadia NP KEBO BROOK TRAIL (84) ME Trails $163,780.20  $                       -   2

Acadia NP SCHOONER HEAD PATH (76) ME Trails $697,672.10  $                       -   2

Acadia NP HOMANS PATH (68) ME Trails $463,958.94  $              9,736.66 2

Acadia NP CR- Carriage Road Vistas ME All Others $560,819.50  $          195,083.21 2

Acadia NP HADLOCK PONDS TRAIL (54) ME Trails $235,213.28  $            74,208.50 2

Acadia NP Acadia Phone System MDI ME All Others $107,288.41  $                       -   2

Acadia NP Thunder Hole Area ME All Others $320,771.04  $                630.17 2

Acadia NP B-349 Echo Lake Restroom ME Buildings $202,396.74  $                       -   2

Acadia NP B 351 Sand Beach Vault toilet/Lifeguard Station ME Buildings $68,000.14  $              6,839.43 2

Acadia NP B 352 Sand Beach Dressing Room ME Buildings $103,356.31  $                       -   2

Adams NHP Beale House MA Buildings $3,679,010.28  $            59,285.91 2

Adams NHP Beale Carriage House MA Buildings $630,580.68  $              3,282.29 2

Adams NHP Beale House Grounds MA All Others $2,166,188.35  $            56,752.48 2

Adams NHP Park Boundary MA All Others $838,256.70  $                       -   2

Adams NHP Birthplace Grounds MA All Others $207,320.60  $            32,973.57 2

Adams NHP Maintenance Facility MA Buildings $1,466,566.16  $              8,931.91 2

Adams NHP Greenhouse MA Buildings $131,548.32  $                       -   2

African Burial Grounds NM AFBG Administrative Offices NY Buildings $3,395,108.87  $                204.72 2

Allegheny Portage Railroad NHS Visitor Center/ Headquarter Grounds PA All Others $459,014.85  $                       -   2

Allegheny Portage Railroad NHS Incline 6 Exhibit Shelter PA Buildings $3,298,319.76  $          226,516.00 2

Allegheny Portage Railroad NHS Lemon House Grounds PA All Others $3,250,046.30  $                       -   2

Allegheny Portage Railroad NHS Skew Arch Bridge PA All Others $5,567,053.66  $          231,000.00 2

Allegheny Portage Railroad NHS Inclined 9 & Level 10 Trail PA Trails $970,265.67  $                       -   2

Allegheny Portage Railroad NHS Summit Level Culvert 1382 PA All Others $536,781.19  $                       -   2

Allegheny Portage Railroad NHS Culvert 1490 PA All Others $246,190.20  $                       -   2

Allegheny Portage Railroad NHS Inclined Plane 8 Drain/Culvert 1503 and Retaining Wall PA All Others $246,190.20  $                       -   2

Allegheny Portage Railroad NHS Level 9 Culvert 1532 PA All Others $246,190.20  $                       -   2

Allegheny Portage Railroad NHS Level 10 Culvert 1624 PA All Others $1,048,057.37  $                       -   2

Allegheny Portage Railroad NHS Summit Level Drain 1356 PA All Others $1,313,695.50  $                       -   2

Allegheny Portage Railroad NHS Level 10 Culvert 1692 PA All Others $1,275,057.79  $                       -   2

Allegheny Portage Railroad NHS Level 10 Culvert 1697 PA All Others $927,316.15  $                       -   2

Allegheny Portage Railroad NHS Inclined Plane 10 Culvert 1733 PA All Others $344,263.40  $                       -   2

Allegheny Portage Railroad NHS Picnic Area (SBT) Grounds PA All Others $1,549,156.41  $                       -   2

Allegheny Portage Railroad NHS Level 2 - Culvert 299 PA All Others $927,316.15  $                       -   2

Allegheny Portage Railroad NHS Visitor Center Building PA Buildings $2,030,344.72  $          804,508.00 2

Allegheny Portage Railroad NHS Amphitheater PA All Others $1,484,091.30  $            25,500.00 2

Allegheny Portage Railroad NHS Picnic Area Grounds PA All Others $422,586.63  $            12,030.00 2

Allegheny Portage Railroad NHS Picnic Area Trails PA Trails $667,518.97  $            49,200.43 2

Allegheny Portage Railroad NHS Artifact Storage Building PA Buildings $139,340.37  $            26,640.00 2

Allegheny Portage Railroad NHS Level 9 Culvert 1586 and Retaining Walls PA All Others $4,112,545.50  $                       -   2

Allegheny Portage Railroad NHS Level 10 Culvert 1635 PA All Others $3,795,042.73  $                       -   2

Allegheny Portage Railroad NHS Skew Arch Bridge Grounds PA All Others $7,428,897.22  $                       -   2

Allegheny Portage Railroad NHS Level 10 Culvert 1656 PA All Others $274,331.74  $                       -   2

Allegheny Portage Railroad NHS Nature Trail PA Trails $102,822.44  $                       -   2

Appomattox Court House NHP Gordon Private Drive, RT 200 VA Paved Roads $2,680,201.78  $                       -   2

Appomattox Court House NHP
Sears Lane Rt 0406 VA Unpaved Roads $321,624.21  $                       -   2

Appomattox Court House NHP Roadsides/grounds Non Village District VA All Others $1,063,952.48  $                       -   2

Appomattox Court House NHP Charles Sweeney Cabin VA Buildings $139,653.02  $            55,255.71 2

Appomattox Court House NHP New County Jail VA Buildings $2,260,349.45  $              5,729.02 2

Appomattox Court House NHP Jones Law Office VA Buildings $487,786.36  $            11,717.56 2

Appomattox Court House NHP Isbell House VA Buildings $3,031,875.67  $          125,873.78 2

Appomattox Court House NHP Clover Hill Tavern Guesthouse VA Buildings $567,793.65  $          106,892.60 2

Appomattox Court House NHP Clover Hill Tavern Kitchen (Bookstore) VA Buildings $538,167.60  $            80,927.50 2

Appomattox Court House NHP Plunkett-Meeks' Store VA Buildings $1,378,125.31  $            10,145.72 2

Appomattox Court House NHP Woodson Law Office VA Buildings $126,442.02  $                       -   2

Appomattox Court House NHP Mclean Outside Kitchen VA Buildings $245,277.44  $                476.84 2

Appomattox Court House NHP Mclean Slave Quarters VA Buildings $385,411.44  $              9,942.46 2

Appomattox Court House NHP Mathews House VA Buildings $1,056,644.07  $                       -   2

Appalachian NST
RD/NuclearLake-AccessRoad/#269-18 WV Unpaved Roads $200,611.26  $            18,000.00 2

Appalachian NST BR/TEHCC/Koonford Bridge, Laurel Fk. Gorge WV All Others $31,961.93  $                       -   2

Appalachian NST SH: RMC/Perch Shelter WV Buildings $32,653.10  $                       -   2

Appalachian NST BR/PATC/Israel Creek Bridge WV All Others $112,128.43  $                       -   2

Appalachian NST SH/NHC/Wayah Bald Shelter WV Buildings $48,055.51  $                       -   2

Appalachian NST Tunnel/CVATC/Rt 944 WV All Others $390,261.84  $                       -   2

Appalachian NST BR/GMC/Big Branch WV All Others $90,756.09  $                       -   2

Appalachian NST BR/AMC/Cascade Brook WV All Others $208,477.36  $                       -   2

Appalachian NST
PL/AMC-CT/Bulls Bridge WV Unpaved Roads $33,438.09  $            24,300.00 2

Appalachian NST OS/TEHC/Mountaineer Falls Shelter WV Buildings $52,327.11  $                       -   2

Appalachian NST TR/MATC/JoMaryRd/Maine15 WV Trails $2,514,052.54  $          471,013.30 2

Appalachian NST TR/AMC/AndroDist/16/Washington WV Trails $537,190.71  $            92,916.10 2

Appalachian NST TR/AMC/AmmoPemmi/Washington/US302 WV Trails $537,190.71  $          107,227.78 2

Appalachian NST TR/AMC/AmmoPemmi/US302/I93 WV Trails $1,190,414.62  $          244,752.62 2

Appalachian NST TR/GMC/Rochester/Rt100/103 WV Trails $733,660.62  $          193,395.62 2

Appalachian NST TR/NBATC/Glenwood/VA43/BlackhorseGap WV Trails $295,556.25  $            72,005.94 2

Appalachian NST TR/RATC/VA652/VA624 WV Trails $1,025,649.11  $          236,466.27 2

Appalachian NST TR/RATC/NewRiverValleyRiverDivision/VA620/VA635 WV Trails $1,457,307.19  $          251,057.61 2

Appalachian NST TR/RATC/NewRiverValley/VA608/VA611 WV Trails $158,643.57  $            35,073.69 2

Appalachian NST TR/TEHCC/Nolichucky/Unaka/US19E-US19W WV Trails $2,195,184.24  $          401,716.21 2

Appalachian NST TR/GATC/Tallulah/NC/GALine-AddisGap WV Trails $513,757.04  $          129,910.40 2

Appalachian NST TR/GATC/Brasstown/AddisGap-Unicoi WV Trails $399,588.81  $          115,644.25 2

Appalachian NST TR/GATC/Toccoa/HightowerGap-AmicalolaFallsStatePark WV Trails $574,408.91  $          137,294.32 2

Appalachian NST OA/GMC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/AMC-CT WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/NY/NJTC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/CVATC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/PATC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/RATC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/OCVT WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/PATH WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/MRATC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST OA/CMC WV All Others $102,688.19  $            18,000.00 2

Appalachian NST BR/CVATC/US_RT_11 WV All Others $173,990.05  $              2,000.00 2
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Appalachian NST BR/NYNJTC/Pochuck WV All Others $209,521.87  $              3,000.00 2

Appalachian NST BR/AMC-CT/Ten_Mile/Ned_Anderson WV All Others $298,268.65  $              5,000.00 2

Appalachian NST BR/GMC/Clarendon_Gorge WV All Others $112,782.83  $              1,500.00 2

Appalachian NST BR/AMC-MA/Mass_Turnpike/I-90 WV All Others $398,820.88  $                       -   2

Appalachian NST BR/NYNJTC/Duell_Hollow WV All Others $23,823.47  $                       -   2

Appalachian NST BR/NYNJTC/Trout_Brook WV All Others $18,940.40  $                       -   2

Appalachian NST BR/NYNJTC/Dunfield_Creek WV All Others $55,925.37  $                       -   2

Appalachian NST BR/BMECC/Waterville_Bridge/Swatara_Creek WV All Others $478,202.46  $                       -   2

Appalachian NST BR/CVATC/Bernheisel/Conodoguinet WV All Others $123,665.39  $                       -   2

Appalachian NST BR/MCM/Tagg_Run WV All Others $25,298.26  $                       -   2

Appalachian NST BR/PATC/I-70 WV All Others $296,796.93  $                       -   2

Appalachian NST BR/PATC/Rt._725/Linden WV All Others $31,069.65  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Mt. Wilcox South WV Buildings $17,595.71  $                       -   2

Appalachian NST Shelter: SH/SMHC/Cable Gap WV Buildings $18,072.16  $                       -   2

Appalachian NST Shelter: SH/PATC/Rocky Run WV Buildings $20,306.53  $                       -   2

Appalachian NST Shelter: SH/PATC/Crampton Gap WV Buildings $29,613.69  $                       -   2

Appalachian NST Shelter: SH/MATC/Birches WV Buildings $21,768.73  $                       -   2

Appalachian NST Shelter: SH/GMC/Caughnawaga WV Buildings $21,358.00  $                       -   2

Appalachian NST Shelter: SH/MATC/Birches WV Buildings $21,768.73  $                       -   2

Appalachian NST Shelter: SH/GATC/Woods Hole WV Buildings $17,349.27  $                       -   2

Appalachian NST Shelter: SH/NHC/Cold Spring WV Buildings $20,331.18  $                       -   2

Appalachian NST Shelter: SH/DOC/Velvet Rocks WV Buildings $17,250.70  $                       -   2

Appalachian NST Shelter: SH/PATC/Pine Knob WV Buildings $33,844.22  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Wiley WV Buildings $25,235.30  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Telphone Pioneers WV Buildings $25,235.30  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Morgan Stewart WV Buildings $25,235.30  $                       -   2

Appalachian NST Shelter: SH/WTC/Kirkridge WV Buildings $23,460.95  $                       -   2

Appalachian NST Shelter: SH/BMECC/Bake Oven Knob WV Buildings $23,263.79  $                       -   2

Appalachian NST Shelter: SH/MRATC/Old Orchard WV Buildings $19,862.94  $                       -   2

Appalachian NST Shelter: SH/AHC/Allentown Hiking Club WV Buildings $27,141.09  $                       -   2

Appalachian NST Shelter: SH/PATC/Devils Racecorse WV Buildings $23,690.95  $                       -   2

Appalachian NST Shelter: SH/PATC/Toms Run WV Buildings $18,614.32  $                       -   2

Appalachian NST Shelter: SH/MRATCWise WV Buildings $24,446.70  $                       -   2

Appalachian NST Shelter: SH/DOC/Hexacuba WV Buildings $17,466.33  $                       -   2

Appalachian NST Shelter: SH/PATC/Rocky Mountain WV Buildings $22,844.85  $                       -   2

Appalachian NST Shelter: SH/PATC/Deer Lick WV Buildings $22,844.85  $                       -   2

Appalachian NST Shelter: SH/PATC/Rocky Mountain WV Buildings $22,844.85  $                       -   2

Appalachian NST Shelter: SH/PATC/Deer Lick WV Buildings $22,844.85  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Pochuck Mountain WV Buildings $36,801.48  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Wawayanda WV Buildings $36,801.48  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Rutherford WV Buildings $36,801.48  $                       -   2

Appalachian NST Shelter: SH/AMC-DV/Leroy A Smith WV Buildings $20,897.98  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Brassie Brook WV Buildings $26,209.56  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Riga WV Buildings $21,585.88  $                       -   2

Appalachian NST Shelter: SH/MATC/Rainbow Stream WV Buildings $33,523.85  $                       -   2

Appalachian NST Shelter: SH/BMECC/Rausch Gap WV Buildings $34,895.69  $                       -   2

Appalachian NST Shelter: SH/MRATC/Lost Mountain WV Buildings $30,558.37  $                       -   2

Appalachian NST Shelter: SH/PATC/Tumbling Run WV Buildings $25,118.76  $                       -   2

Appalachian NST Shelter: SH/PATC/Tumbling Run WV Buildings $25,118.76  $                       -   2

Appalachian NST Shelter: SH/PATC/Antietam WV Buildings $31,439.17  $                       -   2

Appalachian NST Shelter: SH/BMECC/Windsor Furnace WV Buildings $27,141.09  $                       -   2

Appalachian NST Shelter: SH/BMECC/Eagles Nest WV Buildings $27,141.09  $                       -   2

Appalachian NST Shelter: SH/MATC/Hall Mountian WV Buildings $30,476.23  $                       -   2

Appalachian NST Shelter: SH/NHC/A. Rufus Morgan WV Buildings $32,529.88  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Brink Road WV Buildings $50,470.61  $                       -   2

Appalachian NST Shelter: SH/PATC/Hightop WV Buildings $41,882.22  $                       -   2

Appalachian NST Shelter: SH/RATC/Wapiti WV Buildings $23,920.96  $            29,600.00 2

Appalachian NST Shelter: SH/AMC/Gentian Pond WV Buildings $36,571.47  $                       -   2

Appalachian NST Shelter: SH/AMC/Ethan Pond WV Buildings $43,102.09  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Mt. Wilcox North WV Buildings $47,349.56  $                       -   2

Appalachian NST Shelter: SH/MATC/Cooper Brook Falls WV Buildings $42,327.13  $                       -   2

Appalachian NST Shelter: SH/PATC/Rock Springs WV Buildings $44,209.01  $                       -   2

Appalachian NST Shelter: SH/MATC/Chairback Gap WV Buildings $42,801.69  $                       -   2

Appalachian NST Shelter: SH/MATC/Frye Notch WV Buildings $43,864.00  $                       -   2

Appalachian NST Shelter: SH/PATC/Calf Mountain WV Buildings $45,689.70  $                       -   2

Appalachian NST Shelter: SH/PATH/Davis Path WV Buildings $39,298.73  $                       -   2

Appalachian NST Shelter: SH/NHC/Wesser Bald WV Buildings $39,035.86  $                       -   2

Appalachian NST Shelter: SH/NHC/Carter Gap WV Buildings $39,035.86  $                       -   2

Appalachian NST Shelter: SH/NHC/Standing Indian WV Buildings $39,035.86  $                       -   2

Appalachian NST Shelter: SH/PATC/Sam Moore WV Buildings $29,613.69  $                       -   2

Appalachian NST Shelter: SH/MATC/Hurd Brook WV Buildings $47,053.12  $                       -   2

Appalachian NST Shelter: SH/AMC/Eliza Brook WV Buildings $31,836.77  $                       -   2

Appalachian NST Shelter: SH/MATC/Poplar Ridge WV Buildings $48,457.20  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Stewart Hollow Brook WV Buildings $40,498.06  $                       -   2

Appalachian NST Shelter: SH/DOC/Beaver Brook WV Buildings $32,991.95  $                       -   2

Appalachian NST Shelter: SH/GMC/Kid Gore WV Buildings $32,037.01  $                       -   2

Appalachian NST Shelter: SH/CMC/Deer Park Mountain WV Buildings $41,401.67  $                       -   2

Appalachian NST Shelter: SH/MATC/Pierce Pond WV Buildings $50,840.88  $                       -   2

Appalachian NST Shelter: SH/DOC/Ore Hill WV Buildings $33,800.58  $                       -   2

Appalachian NST Shelter: SH/MATC/Wadleigh Stream WV Buildings $49,632.71  $                       -   2

Appalachian NST Shelter: SH/NHC/Muskrat Creek WV Buildings $46,987.61  $                       -   2

Appalachian NST Shelter: SH/MATC/Logan Brook WV Buildings $52,214.49  $                       -   2

Appalachian NST Shelter: SH/MATC/Wilson Valley WV Buildings $34,829.97  $                       -   2

Appalachian NST Shelter: SH/MATC/Leeman Brook WV Buildings $51,809.59  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Mt. Algo WV Buildings $31,346.98  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Ten Mile River WV Buildings $49,287.70  $                       -   2

Appalachian NST Shelter: SH/PATC/Ensign Cowall WV Buildings $33,844.22  $                       -   2

Appalachian NST Shelter: SH/PATC/Rod Hollow WV Buildings $33,844.22  $                       -   2

Appalachian NST Shelter: SH/OCVT/Rice Field WV Buildings $29,901.20  $                       -   2

Appalachian NST Shelter: SH/CMC/Flint Mountain WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/MATC/Carl A Newhall WV Buildings $54,474.08  $                       -   2

Appalachian NST Shelter: SH/PATC/Manassas Gap WV Buildings $35,166.26  $                       -   2

Appalachian NST Shelter: SH/MATC/Pleasant Pond WV Buildings $34,220.45  $                       -   2

Appalachian NST Shelter: SH/MATC/Cloud Pond WV Buildings $57,306.19  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Gren Anderson WV Buildings $47,316.19  $                       -   2

Appalachian NST Shelter: SH/PTC/Outerbridge WV Buildings $47,254.58  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Pine Swamp Brook WV Buildings $45,283.07  $                       -   2

Appalachian NST Shelter: SH/CMC/Hogback Ridge WV Buildings $36,376.17  $                       -   2

Appalachian NST Shelter: SH/AMC-CT/Limestone Spring WV Buildings $50,827.94  $                       -   2

Appalachian NST Shelter: SH/MATC/Moxie Bald WV Buildings $42,449.03  $                       -   2

Appalachian NST Shelter: SH/CMC/Spring Mountain WV Buildings $44,358.93  $                       -   2

Appalachian NST Shelter: SH/CMC/Walnut Mountain WV Buildings $44,358.93  $                       -   2

Appalachian NST Shelter: SH/MATC/Little Bigelow WV Buildings $45,278.97  $                       -   2

Appalachian NST Shelter: SH/AMC/Full Goose WV Buildings $46,258.56  $                       -   2

Appalachian NST Shelter: SH/CMC/Little Laural WV Buildings $49,903.80  $                       -   2

Appalachian NST Shelter: SH/MATC/East Branch WV Buildings $78,881.19  $                       -   2

Appalachian NST Shelter: SH/MATC/Long Pond Stream WV Buildings $51,200.06  $                       -   2

Appalachian NST Shelter: SH/AMC/The Perch WV Buildings $78,367.44  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/William Brien Memorial WV Buildings $75,705.91  $                       -   2

Appalachian NST Shelter: SH/DOC/Thistle Hill WV Buildings $43,316.50  $                       -   2

Appalachian NST Shelter: SH/MATC/Bald Mountain Brook Lean-to WV Buildings $54,347.82  $                       -   2

Appalachian NST Shelter: SH/DOC/Happy Hill WV Buildings $32,345.05  $                       -   2

Appalachian NST Shelter: SH/DOC/Jeffers Brook WV Buildings $48,625.40  $                       -   2

Appalachian NST Shelter: SH/AMC/Carlo Col WV Buildings $59,115.17  $                       -   2

Appalachian NST Shelter: SH/MATC/Horseshoe Canyon WV Buildings $63,085.79  $                       -   2

Appalachian NST Shelter: SH/DOC/Moose Mountain WV Buildings $38,814.06  $                       -   2

Appalachian NST Shelter: SH/MATC/Horns Pond WV Buildings $65,306.20  $                       -   2

Appalachian NST Shelter: SH/MATC/Horns Pond WV Buildings $78,367.44  $                       -   2

Appalachian NST Shelter: SH/PATC/Birch Run WV Buildings $41,935.10  $                       -   2

Appalachian NST Shelter: SH/AMC/Imp WV Buildings $46,286.86  $                       -   2

Appalachian NST Shelter: SH/MATC/West Carry Pond WV Buildings $72,544.31  $                       -   2

Appalachian NST Shelter: SH/MATC/Bemis Mountain WV Buildings $71,401.45  $                       -   2

Appalachian NST Shelter: SH/TEHC/Roan High Knob WV Buildings $44,851.81  $                       -   2

Appalachian NST Shelter: SH/MATC/Spaulding Mountain WV Buildings $72,215.60  $                       -   2

Appalachian NST Shelter: SH/GMC/Old Job WV Buildings $72,617.21  $                       -   2

Appalachian NST Shelter: SH/MATC/Sabbath Day Pond WV Buildings $77,224.58  $                       -   2

Appalachian NST Shelter: SH/MATC/Baldpate WV Buildings $77,714.38  $                       -   2

Appalachian NST Shelter: SH/MATC/Potaaywadjo Spring WV Buildings $76,800.09  $                       -   2

Appalachian NST Shelter: SH/AMC/Rattle River WV Buildings $78,367.44  $                       -   2

Appalachian NST Shelter: SH/GMC/Goddard WV Buildings $76,888.81  $                       -   2

Appalachian NST Shelter: SH/MATC/Piazza Rock WV Buildings $82,285.82  $                       -   2

Appalachian NST Shelter: SH/PATH/Partnership WV Buildings $70,851.07  $                       -   2

Appalachian NST Shelter: SH/CMC/Roaring Fork WV Buildings $55,448.66  $                       -   2

Appalachian NST Shelter: SH/MRATC/Thomas Knob WV Buildings $34,378.17  $                       -   2

Appalachian NST Shelter: SH/GMC/Peru Peak WV Buildings $64,928.33  $                       -   2

Appalachian NST Shelter: SH/SMHC/Brown Fork Gap WV Buildings $65,059.76  $                       -   2

Appalachian NST Shelter: SH/GMC/Spruce Peak WV Buildings $60,806.24  $                       -   2

Appalachian NST Shelter: SH/PATC/Ed Garvy WV Buildings $30,459.80  $                       -   2

Appalachian NST Shelter: SH/SMHC/Cosby Knob WV Buildings $75,541.62  $                       -   2

Appalachian NST Shelter: SH/GMC/William B. Douglas WV Buildings $76,888.81  $                       -   2

Appalachian NST Shelter: SH/BMECC/William Penn WV Buildings $38,772.99  $                       -   2

Appalachian NST Shelter: SH/SMHC/Tri-Corner Knob WV Buildings $101,384.80  $                       -   2

Appalachian NST Shelter: SH/PATC/Quarry Gap WV Buildings $103,751.57  $                       -   2

Appalachian NST Shelter: SH/PATC/David Lesser Memorial WV Buildings $85,113.98  $                       -   2
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Appalachian NST Shelter: SH/SMHC/Icewater Spring WV Buildings $112,950.98  $                       -   2

Appalachian NST Shelter: SH/AMC/Garfield Ridge WV Buildings $62,040.89  $                       -   2

Appalachian NST Shelter: SH/SMHC/Pecks Corner WV Buildings $144,577.25  $                       -   2

Appalachian NST Shelter: SH/AMC/Speck Pond WV Buildings $37,470.52  $                       -   2

Appalachian NST Shelter: SH/AMC/Kinsman Pond WV Buildings $77,496.69  $                       -   2

Appalachian NST Shelter: SH/DOC/Firewarden' Cabin WV Buildings $46,576.88  $                       -   2

Appalachian NST Shelter: SH/DOC/Trapper John WV Buildings $25,876.04  $                       -   2

Appalachian NST Shelter: SH/GMC/Wintturi WV Buildings $37,590.09  $                       -   2

Appalachian NST Shelter: SH/GMC/Stony Brook WV Buildings $37,590.09  $                       -   2

Appalachian NST Shelter: SH/GMC/Tucker-Johnson WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Churchill Scott WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Pico Camp WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Cooper Lodge WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Governor Clement WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Clarendon WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Minerva Hinchey WV Buildings $64,074.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Greenwall WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/GMC/Old Job Shelter WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/GMC/Lula Tye WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/GMC/Big Branch WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/GMC/Lost Pond WV Buildings $76,888.81  $                       -   2

Appalachian NST Shelter: SH/GMC/Bromley WV Buildings $53,822.17  $                       -   2

Appalachian NST Shelter: SH/GMC/Stratton Pond WV Buildings $30,755.52  $                       -   2

Appalachian NST Shelter: SH/GMC/Story Spring WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/GMC/Melville Nauheim WV Buildings $32,037.01  $                       -   2

Appalachian NST Shelter: SH/GMC/Congdon WV Buildings $35,881.45  $                       -   2

Appalachian NST Shelter: SH/GMC/Seth Warner WV Buildings $27,338.24  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Wilbur Clearing WV Buildings $34,213.88  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Mark Noepel WV Buildings $35,191.42  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Kay Wood WV Buildings $24,438.48  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/October Mountain WV Buildings $24,438.48  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Upper Goose Pond WV Buildings $172,841.18  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Tom Leonard WV Buildings $35,191.42  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/Glen Brook WV Buildings $17,595.71  $                       -   2

Appalachian NST Shelter: SH/AMC-Berk/The Hemlocks WV Buildings $43,989.27  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/RPH WV Buildings $66,242.67  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/West Mountain WV Buildings $66,242.67  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Fingerboard WV Buildings $56,779.43  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Wildcat WV Buildings $31,544.13  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/High Point WV Buildings $50,470.61  $                       -   2

Appalachian NST Shelter: SH/NYNJTC/Mashipacong WV Buildings $36,801.48  $                       -   2

Appalachian NST Shelter: SH/BMECC/Eckville WV Buildings $46,527.59  $                       -   2

Appalachian NST Shelter: SH/BMECC/501 WV Buildings $63,975.43  $                       -   2

Appalachian NST Shelter: SH/SATC/Peters Mountain WV Buildings $66,834.12  $                       -   2

Appalachian NST Shelter: SH/YHC/Clarks Ferry WV Buildings $37,130.07  $                       -   2

Appalachian NST Shelter: SH/MCM/Cove Mountain WV Buildings $44,950.38  $                       -   2

Appalachian NST Shelter: SH/MCM/Darlington WV Buildings $18,729.33  $                       -   2

Appalachian NST Shelter: SH/MCM/Alec Kennedy WV Buildings $31,385.67  $                       -   2

Appalachian NST Shelter: SH/MCM/James Fry WV Buildings $47,668.48  $                       -   2

Appalachian NST Shelter: SH/PATC/Toms Run WV Buildings $18,614.32  $                       -   2

Appalachian NST Shelter: SH/PATC/Dicks Dome WV Buildings $23,267.90  $                       -   2

Appalachian NST Shelter: SH/PATC/Jim & Molly Denton WV Buildings $42,305.28  $                       -   2

Appalachian NST Shelter: SH/PATC/Tom Floyd WV Buildings $41,882.22  $                       -   2

Appalachian NST Shelter: SH/PATC/Gravel Springs WV Buildings $45,484.52  $                       -   2

Appalachian NST Shelter: SH/PATC/Bearface Mountain WV Buildings $46,620.41  $                       -   2

Appalachian NST Shelter: SH/PATC/Pass Mountain WV Buildings $47,223.26  $                       -   2

Appalachian NST Shelter: SH/PATC/Pinefield WV Buildings $45,484.52  $                       -   2

Appalachian NST Shelter: SH/PATC/Blackrock WV Buildings $45,484.52  $                       -   2

Appalachian NST Shelter: SH/ODATC/Paul C Wolfe WV Buildings $55,005.07  $                       -   2

Appalachian NST Shelter: SH/TATC/Maupin Field WV Buildings $30,558.37  $                       -   2

Appalachian NST Shelter: SH/TATC/Harpers Creek WV Buildings $30,558.37  $                       -   2

Appalachian NST Shelter: SH/NBATC/The Priest WV Buildings $23,658.10  $                       -   2

Appalachian NST Shelter: SH/NBATC/Seeley-Woodworth WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Cow Camp Gap WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Brown Mountain Creek WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Johns Hollow WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Punchbowl WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Matts Creek WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Thunder Hill WV Buildings $23,658.10  $                       -   2

Appalachian NST Shelter: SH/NBATC/Cornelius Creek WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/NBATC/Bryant Ridge WV Buildings $81,324.71  $                       -   2

Appalachian NST Shelter: SH/NBATC/Cove Mountain WV Buildings $23,658.10  $                       -   2

Appalachian NST Shelter: SH/NBATC/Bobbets Gap WV Buildings $23,658.10  $                       -   2

Appalachian NST Shelter: SH/RATC/Wilson Creek WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Fullhardt Knob WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Pickle Branch WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Niday (Cabin Branch) WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Sarver Hollow WV Buildings $29,901.20  $                       -   2

Appalachian NST Shelter: SH/RATC/Laurel Creek WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/War Spur WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Bailiey Gap WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Docs Knob WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Jenny Knob WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Lamberts Meadow Shelter WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Campbell WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Catawba Mountain WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/John's Spring Shelter WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/RATC/Pine Swamp Branch WV Buildings $44,851.81  $                       -   2

Appalachian NST Shelter: SH/OCVT/Helveys Mill WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/OCVT/Jenkins WV Buildings $23,920.96  $                       -   2

Appalachian NST Shelter: SH/PATH/Chestnut Knob WV Buildings $47,234.05  $                       -   2

Appalachian NST Shelter: SH/PATH/Knot Maul Branch WV Buildings $24,183.83  $                       -   2

Appalachian NST Shelter: SH/PATH/Chatfield WV Buildings $24,183.83  $                       -   2

Appalachian NST Shelter: SH/MRATC/Trimpi WV Buildings $25,974.62  $                       -   2

Appalachian NST Shelter: SH/MRATC/Hurricane WV Buildings $30,558.37  $                       -   2

Appalachian NST Shelter: SH/MRATC/Saunders WV Buildings $30,558.37  $                       -   2

Appalachian NST Shelter: SH/TEHC/Abington Gap WV Buildings $37,213.92  $                       -   2

Appalachian NST Shelter: SH/TEHC/Double Springs WV Buildings $75,197.79  $                       -   2

Appalachian NST Shelter: SH/TEHC/Iron Mountain WV Buildings $43,450.19  $                       -   2

Appalachian NST Shelter: SH/TEHC/Vandeventer WV Buildings $43,450.19  $                       -   2

Appalachian NST Shelter: SH/TEHC/Watauga Lake WV Buildings $22,425.90  $                       -   2

Appalachian NST Shelter: SH/TEHC/Laurel Fork WV Buildings $33,638.86  $                       -   2

Appalachian NST Shelter: SH/TEHC/Moreland Gap WV Buildings $25,920.61  $                       -   2

Appalachian NST Shelter: SH/TEHC/AppleHouse WV Buildings $35,227.36  $                       -   2

Appalachian NST Shelter: SH/TEHC/Overmountain WV Buildings $35,881.45  $                       -   2

Appalachian NST Shelter: SH/TEHC/Stan Murray WV Buildings $22,425.90  $                       -   2

Appalachian NST Shelter: SH/TEHC/Clyde Smith WV Buildings $22,425.90  $                       -   2

Appalachian NST Shelter: SH/TEHC/Cherry Gap WV Buildings $28,966.79  $              4,100.00 2

Appalachian NST Shelter: SH/TEHC/Curley Maple Gap WV Buildings $42,048.57  $                       -   2

Appalachian NST Shelter: SH/TEHC/No Business Knob WV Buildings $50,458.28  $                       -   2

Appalachian NST Shelter: SH/CMC/Bald Mountain WV Buildings $55,448.66  $                       -   2

Appalachian NST Shelter: SH/CMC/Jerry Cabin Shelter WV Buildings $29,572.62  $                       -   2

Appalachian NST Shelter: SH/CMC/Groundhog Creek WV Buildings $32,206.43  $                       -   2

Appalachian NST Shelter: SH/SMHC/Fontana Dam WV Buildings $39,035.86  $                       -   2

Appalachian NST Shelter: SH/SMHC/Sassafras Gap WV Buildings $30,361.22  $                       -   2

Appalachian NST Shelter: SH/SMHC/Davenport Gap WV Buildings $71,565.74  $                       -   2

Appalachian NST Shelter: SH/SMHC/Mt. Collins WV Buildings $70,752.49  $                       -   2

Appalachian NST Shelter: SH/SMHC/Double Spring Gap WV Buildings $72,718.74  $                       -   2

Appalachian NST Shelter: SH/SMHC/Silers Bald WV Buildings $68,312.75  $                       -   2

Appalachian NST Shelter: SH/SMHC/Derrick Knob WV Buildings $68,312.75  $                       -   2

Appalachian NST Shelter: SH/SMHC/Spence Field WV Buildings $68,312.75  $                       -   2

Appalachian NST Shelter: SH/SMHC/Russell Field WV Buildings $71,565.74  $                       -   2

Appalachian NST Shelter: SH/SMHC/Mollies Ridge WV Buildings $132,830.35  $                       -   2

Appalachian NST Shelter: SH/NHC/Siler Bald WV Buildings $39,035.86  $                       -   2

Appalachian NST Shelter: SH/NHC/Rock Gap WV Buildings $21,681.17  $                       -   2

Appalachian NST Shelter: SH/NHC/Big Spring WV Buildings $48,388.20  $                       -   2

Appalachian NST Shelter: SH/GATC/Plum Orchard Gap WV Buildings $32,529.88  $                       -   2

Appalachian NST Shelter: SH/GATC/Deep Gap WV Buildings $26,023.91  $                       -   2

Appalachian NST Shelter: SH/GATC/Tray Mountain (Montray Shelter) WV Buildings $25,301.02  $                       -   2

Appalachian NST Shelter: SH/GATC/Blue Mountain WV Buildings $30,361.22  $                       -   2

Appalachian NST Shelter: SH/GATC/Low Gap WV Buildings $17,349.27  $                       -   2

Appalachian NST Shelter: SH/GATC/Whitley Gap WV Buildings $20,240.82  $                       -   2

Appalachian NST Shelter: SH/GATC/Blood Mountain WV Buildings $34,698.54  $                       -   2

Appalachian NST Shelter: SH/GATC/Gooch Mountain WV Buildings $21,686.59  $                       -   2

Appalachian NST Shelter: SH/GATC/Hawk Mountain WV Buildings $65,059.76  $                       -   2

Appalachian NST Shelter: SH/GATC/Stover Creek WV Buildings $21,686.59  $                       -   2

Appalachian NST Shelter: SH/GATC/Springer Mountain WV Buildings $18,072.16  $                       -   2

Appalachian NST Shelter: SH/GATC/Black Gap WV Buildings $21,686.59  $                       -   2

Appalachian NST Shelter: SH/GATC/Amicalola Falls WV Buildings $21,686.59  $                       -   2

Appalachian NST Shelter: SH/NHC/Carter Gap WV Buildings $21,686.59  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Birches WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Hurd Brook WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Rainbow Stream WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Wadleigh Stream WV Buildings $3,558.66  $                       -   2
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Appalachian NST Comfort Station: PR/MATC/Potaaywadjo Spring WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Antlers WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Cooper Brook Falls WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Logan Brook WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Sidney Tappan WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Carl A Newhall WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Chairback Gap WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Cloud Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Long Pond Stream WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Wilson Valley WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Horseshoe Canyon WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Moxie Bald WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Bald Mountain Brook Lean-to WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Pleasant Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/West Carry Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Little Bigelow WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Safford Notch WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Avery Memorial/Bigelow Col WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Horns Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Cranberry Stream WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Crocker Cirque WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Spaulding Mountain WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Poplar Ridge WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Piazza Rock WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Little Swift River Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Sabbath Day Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Bemis Mountain WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Hall Mountian WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Frye Notch WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/MATC/Baldpate WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Speck Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Full Goose WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Carlo Col WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Gentian Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Trident Col WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Rattle River WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Imp WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Valley Way WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/The Perch WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Osgood WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Nauman WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Ethan Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Guyot WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Garfield Ridge WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Liberty Spring WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Kinsman Pond WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/AMC/Eliza Brook WV Buildings $3,558.66  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Beaver Brook WV Buildings $4,700.12  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Jeffers Brook WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Ore Hill WV Buildings $4,700.12  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Hexacuba WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Firewarden' Cabin WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Smarts Mountain Tent Site WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Trapper John WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Moose Mountain WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Velvet Rocks WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Happy Hill WV Buildings $3,525.09  $                       -   2

Appalachian NST Comfort Station: PR/DOC/Thistle Hill WV Buildings $4,700.12  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Wintturi WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Stony Brook WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Tucker-Johnson WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Churchill Scott WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Pico Camp WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Cooper Lodge WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Governor Clement WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Clarendon WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Minerva Hinchey WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Greenwall WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Old Job Shelter WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Little Rock Pond Tenting Area WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Lula Tye WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Big Branch WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Old Job WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Lost Pond WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Griffith Lake WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Peru Peak WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Bromley WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Spruce Peak WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/William B. Douglas WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/North Shore WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Story Spring WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Kid Gore WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Goddard WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Melville Nauheim WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Congdon WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/GMC/Seth Warner WV Buildings $3,491.52  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Sherman Brook WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Wilbur Clearing WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Mark Noepel WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Crystal Mountain WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Kay Wood WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/October Mountain WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Upper Goose Pond WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Shaker WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Mt. Wilcox North WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Mt. Wilcox South WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Tom Leonard WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Glen Brook WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/The Hemlocks WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Race Brook Falls Campsite WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-Berk/Laurel Ridge WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Brassie Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Ball Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Riga WV Buildings $5,595.38  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Plateau WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Limestone Spring WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Belter s WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Sharon Mountain WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Pine Swamp Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Caesar Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Stony Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Stewart Hollow Brook WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Mt. Algo WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Schaghticoke Mountain WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Ten Mile River WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Ten Mile River WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/AMC-CT/Silver Hill WV Buildings $4,196.54  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Wiley WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Telphone Pioneers WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Morgan Stewart WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/RPH WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Shenandoah WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/West Mountain WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Pochuck Mountain WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/High Point WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Rutherford WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Mashipacong WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Gren Anderson WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Brink Road WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/NYNJTC/Backpacker WV Buildings $4,297.25  $                       -   2

Appalachian NST Comfort Station: PR/WTC/Kirkridge WV Buildings $3,995.10  $                       -   2

Appalachian NST Comfort Station: PR/AMC-DV/Leroy A Smith WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/BMECC/Eckville WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/BMECC/Windsor Furnace WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/BMECC/Eagles Nest WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/BMECC/William Penn WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/AHC/Allentown Hiking Club WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/BMECC/Rausch Gap WV Buildings $3,961.53  $                       -   2

Appalachian NST Comfort Station: PR/SATC/Peters Mountain WV Buildings $5,058.22  $                       -   2

Appalachian NST Comfort Station: PR/YHC/Clarks Ferry WV Buildings $3,793.67  $                       -   2

Appalachian NST Comfort Station: PR/MCM/Cove Mountain WV Buildings $3,827.24  $                       -   2

Appalachian NST Comfort Station: PR/MCM/Darlington WV Buildings $3,827.24  $                       -   2

Appalachian NST Comfort Station: PR/MCM/Alec Kennedy WV Buildings $3,827.24  $                       -   2

Appalachian NST Comfort Station: PR/MCM/James Fry WV Buildings $3,827.24  $                       -   2
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Appalachian NST Comfort Station: PR/PATC/Toms Run WV Buildings $4,610.59  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Birch Run WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Quarry Gap WV Buildings $4,289.48  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Rocky Mountain WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Tumbling Run WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Antietam WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Deer Lick WV Buildings $4,610.59  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Devils Racecorse WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Ensign Cowall WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Pogo Memorial WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Pine Knob WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Rocky Run WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Annopolis Rocks WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Crampton Gap WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Ed Garvy WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/David Lesser Memorial WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Sam Moore WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Rod Hollow WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Dicks Dome WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Manassas Gap WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Jim & Molly Denton WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Tom Floyd WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Gravel Springs WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Rock Springs WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Bearface Mountain WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Pass Mountain WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Hightop WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Pinefield WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Blackrock WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/PATC/Calf Mountain WV Buildings $3,457.95  $                       -   2

Appalachian NST Comfort Station: PR/ODATC/Paul C Wolfe WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/TATC/Maupin Field WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/TATC/Harpers Creek WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/The Priest WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Seeley-Woodworth WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Cow Camp Gap WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Brown Mountain Creek WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Johns Hollow WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Punchbowl WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Matts Creek WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Thunder Hill WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Cornelius Creek WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Bryant Ridge WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Cove Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/NBATC/Bobbets Gap WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Wilson Creek WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Fullhardt Knob WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Pickle Branch WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Niday (Cabin Branch) WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Sarver Hollow WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Laurel Creek WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/War Spur WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Bailiey Gap WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Docs Knob WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Wapiti WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Jenny Knob WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Lamberts Meadow Shelter WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Campbell WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Catawba Mountain WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/John's Spring Shelter WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/RATC/Pine Swamp Branch WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/OCVT/Rice Field WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/OCVT/Helveys Mill WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/OCVT/Jenkins WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/PATH/Chestnut Knob WV Buildings $3,088.65  $                       -   2

Appalachian NST Comfort Station: PR/PATH/Knot Maul Branch WV Buildings $3,088.65  $                       -   2

Appalachian NST Comfort Station: PR/PATH/Davis Path WV Buildings $3,088.65  $                       -   2

Appalachian NST Comfort Station: PR/PATH/Chatfield WV Buildings $3,088.65  $                       -   2

Appalachian NST Comfort Station: PR/PATH/Partnership WV Buildings $3,088.65  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Trimpi WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Hurricane WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Old Orchard WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Thomas Knob WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Lost Mountain WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Wise WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/MRATC/Saunders WV Buildings $3,122.22  $                       -   2

Appalachian NST Comfort Station: PR/TEHC/Overmountain WV Buildings $3,055.08  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Bald Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Flint Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Hogback Ridge WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Jerry Cabin Shelter WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Little Laural WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Spring Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Deer Park Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Walnut Mountain WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Roaring Fork WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/CMC/Groundhog Creek WV Buildings $3,021.51  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Cable Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Brown Fork Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Sassafras Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Cosby Knob WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Tri-Corner Knob WV Buildings $3,664.80  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Pecks Corner WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Icewater Spring WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Mt. Collins WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Double Spring Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/SMHC/Spence Field WV Buildings $2,954.36  $              6,500.00 2

Appalachian NST Comfort Station: PR/NHC/Wesser Bald WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/NHC/Cold Spring WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/NHC/Siler Bald WV Buildings $2,954.36  $              6,500.00 2

Appalachian NST Comfort Station: PR/NHC/Rock Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/NHC/Big Spring WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/NHC/Carter Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/NHC/Muskrat Creek WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/GATC/Plum Orchard Gap WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/GATC/Deep Gap WV Buildings $2,954.36  $              6,500.00 2

Appalachian NST Comfort Station: PR/GATC/Tray Mountain WV Buildings $2,954.36  $              6,500.00 2

Appalachian NST Comfort Station: PR/GATC/Woods Hole WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/GATC/Gooch Mountain WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/GATC/Hawk Mountain WV Buildings $2,954.36  $                       -   2

Appalachian NST Comfort Station: PR/GATC/Springer Mountain WV Buildings $2,528.10  $                       -   2

Appalachian NST ECBS/MATC WV All Others $580,961.81  $            14,411.00 2

Appalachian NST ECBS/AMC-NH WV All Others $55,708.67  $            14,411.00 2

Appalachian NST ECBS/DOC WV All Others $260,148.96  $            14,411.00 2

Appalachian NST ECBS/AMC-Berk WV All Others $187,622.58  $            14,411.00 2

Appalachian NST ECBS/AMC-CT WV All Others $190,043.88  $            14,411.00 2

Appalachian NST ECBS/NY/NJ-TC WV All Others $324,341.56  $            14,411.00 2

Appalachian NST ECBS/WTC WV All Others $11,168.01  $                       -   2

Appalachian NST ECBS/AMC-DV WV All Others $22,148.32  $                       -   2

Appalachian NST ECBS/PTC WV All Others $22,148.32  $                       -   2

Appalachian NST ECBS/BMECC WV All Others $81,948.80  $            14,411.00 2

Appalachian NST ECBS/AHC WV All Others $11,074.16  $                       -   2

Appalachian NST ECBS/SATC WV All Others $16,967.87  $                       -   2

Appalachian NST ECBS/MCM WV All Others $53,493.83  $            14,411.00 2

Appalachian NST ECBS/CVATC WV All Others $81,310.63  $            14,411.00 2

Appalachian NST ECBS/PATC WV All Others $278,393.18  $            14,411.00 2

Appalachian NST ECBS/RATC WV All Others $102,482.92  $            14,411.00 2

Appalachian NST Comfort Station: PR/NYNJTC/Wawayanda WV Buildings $4,297.25  $                       -   2

Assateague Island NS ASIS MD Oceanside Drive In Exit Road RT 0917 MD Paved Roads $138,429.78  $                       -   2

Assateague Island NS ASIS VA Paved Bike Trail VA Trails $121,801.11  $            18,500.00 2

Assateague Island NS ASIS Maryland District Interpretive Media MD All Others $860,401.83  $          474,751.91 2

Assateague Island NS ASIS Virginia District Interpretive Media MD All Others $466,571.60  $            35,974.16 2

Assateague Island NS ASIS MD Administration Building MD Buildings $2,032,373.65  $          565,159.93 2

Assateague Island NS ASIS MD Maintenance Shop MD Buildings $3,232,815.96  $                       -   2

Assateague Island NS ASIS MD Resource Management Building MD Buildings $1,809,300.71  $            68,727.09 2

Assateague Island NS ASIS MD Visitor Center Access Parking RT 0903 MD Paved Roads $376,051.39  $            89,475.37 2

Assateague Island NS ASIS MD Hudsonia Dorm MD Housing $467,739.42  $            42,795.54 2

Assateague Island NS ASIS MD Bayberry Duplex MD Housing $351,020.38  $            32,202.71 2

Assateague Island NS ASIS MD Loblolly House MD Housing $216,319.65  $            31,213.12 2

Assateague Island NS ASIS MD Greenbriar House MD Housing $225,263.16  $            19,074.47 2

Assateague Island NS ASIS MD Candleberry Dorm MD Housing $381,298.67  $            34,848.87 2

Assateague Island NS ASIS MD Bike Trail MD Trails $1,259,649.52  $          359,005.01 2

Assateague Island NS ASIS MD Life of the Marsh Trail MD Trails $486,220.31  $                       -   2

Assateague Island NS ASIS MD Life of the Dunes Trail MD Trails $106,163.86  $                       -   2
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Assateague Island NS ASIS MD Life of the Forest Trail MD Trails $375,818.54  $                       -   2

Assateague Island NS ASIS MD South Ocean Beach Parking  Area RT 0921 MD Paved Roads $429,555.74  $          225,173.99 2

Assateague Island NS ASIS MD Ferry Landing Road RT 0926 MD Paved Roads $1,179,604.10  $          150,483.14 2

Assateague Island NS ASIS MD Bayside Campground MD Campgrounds $973,748.84  $            21,604.00 2

Assateague Island NS ASIS MD Oceanside Campground MD Campgrounds $2,309,885.48  $          544,661.68 2

Assateague Island NS ASIS MD Air Pumping Station MD Buildings $50,501.97  $                       -   2

Assateague Island NS ASIS VA Visitor Center VA Buildings $982,196.20  $            45,678.49 2

Assateague Island NS ASIS MD Oceanside Drive  RT 0200 MD Paved Roads $1,529,291.60  $          456,503.11 2

Assateague Island NS ASIS MD Tingles Campground MD Campgrounds $99,653.95  $                       -   2

Assateague Island NS ASIS MD Pine Tree Campground MD Campgrounds $99,653.95  $                       -   2

Assateague Island NS ASIS MD State Line Campground MD Campgrounds $99,653.95  $                       -   2

Assateague Island NS ASIS MD Bayside Parking Area   RT 0905 MD Paved Roads $769,320.14  $          253,831.95 2

Bluestone NSR
Bluestone N.S.R. Access Road WV Unpaved Roads $187,916.33  $                       -   2

Bluestone NSR Bluestone National Scenic River Boundary WV All Others $218,313.55  $            33,000.00 2

Bluestone NSR Bluestone Turnpike Trail -Little Bluestone Bridge WV All Others $117,794.50  $                       -   2

Bluestone NSR Bluestone Turnpike Trail WV Trails $956,255.78  $            27,247.16 2

Boston African American NHS BOAF Smith School MA Buildings $2,438,400.68  $                       -   2

Boston African American NHS BOAF Meeting House MA Buildings $2,916,741.19  $                       -   2

Boston Harbor Islands NRA Thomson Is: Hughes Building MA Buildings $2,038,294.89  $          378,150.00 2

Boston Harbor Islands NRA E. Head: Bldg 31: New Guardhouse MA Buildings $3,311,083.54  $          357,475.96 2

Boston Harbor Islands NRA E. Head: Bldg 25: Gymnasium MA Buildings $51,220.38  $                       -   2

Boston Harbor Islands NRA E. Head: Bldg 36: Storehouse MA Buildings $7,712,722.84  $          583,877.74 2

Boston Harbor Islands NRA E. Head: Bldg 16: Doctors Quarters MA Buildings $710,863.01  $            72,630.60 2

Boston Harbor Islands NRA Peddocks Is: Marina MA All Others $3,580,385.80  $          166,200.00 2

Boston Harbor Islands NRA Bumpkin Island, Marina MA All Others $1,109,623.70  $          200,422.00 2

Boston Harbor Islands NRA Boston Light: Boat House MA Buildings $1,070,705.50  $            87,768.71 2

Boston Harbor Islands NRA Lovells Island, Marina MA All Others $2,108,285.03  $          230,559.55 2

Boston Harbor Islands NRA Spectacle Island, Marina MA All Others $6,818,831.46  $          685,475.00 2

Boston Harbor Islands NRA Thompson Island - Root Cellar MA Buildings $641,313.19  $            18,125.81 2

Boston Harbor Islands NRA Gallops Island, Marina & Waterfront System MA All Others $307,826.83  $                       -   2

Boston Harbor Islands NRA Deer Island, Docks MA All Others $1,824,566.16  $                       -   2

Boston Harbor Islands NRA Thompson Island - Marina MA All Others $6,212,960.21  $       1,757,607.00 2

Boston Harbor Islands NRA Nut Island, Waterfront/marina MA All Others $307,826.83  $                       -   2

Boston Harbor Islands NRA Georges Is: Exterior Walkways MA Trails $47,728.91  $            41,045.78 2

Boston Harbor Islands NRA Great Brewster, Waterfront MA All Others $307,826.83  $                       -   2

Boston Harbor Islands NRA Ft. Warren: Parade Ground Powder Magazine MA Buildings $974,573.20  $            71,982.87 2

Boston Harbor Islands NRA Grape Is: Trails MA Trails $203,323.94  $            16,571.87 2

Boston Harbor Islands NRA Lovells Is: Trail MA Trails $134,454.47  $          832,000.40 2

Boston Harbor Islands NRA Webb: Trails MA Trails $287,163.33  $                936.29 2

Boston Harbor Islands NRA Worlds End: Trails MA Trails $792,536.45  $            34,329.32 2

Boston Harbor Islands NRA Worlds End: Cultural landscape MA All Others $12,636,709.68  $                       -   2

Boston Harbor Islands NRA Spectacle Is: Trails MA Trails $188,528.40  $              9,206.21 2

Boston Harbor Islands NRA Long Island, waterfront system MA All Others $0.00  $                       -   2

Boston Harbor Islands NRA Deer Is: Walkways MA Trails $203,323.94  $              9,711.85 2

Boston Harbor Islands NRA E. Head: Main Path MA Trails $188,528.40  $                       -   2

Boston Harbor Islands NRA E. Head: Battery Whitman MA All Others $141,873.23  $                       -   2

Boston Harbor Islands NRA E. Head: Battery Cushing MA All Others $312,223.60  $                       -   2

Boston Harbor Islands NRA Ft. Warren: Interior Paved Walkways MA Trails $134,454.47  $          480,562.14 2

Boston Harbor Islands NRA Boston Light Station Concrete Walks MA Trails $5,058,389.04  $                175.10 2

Boston Harbor Islands NRA Boston Light Station Wooden Walkway MA All Others $35,000.32  $                       -   2

Boston Harbor Islands NRA Long Is - Historic/Visitor Area: Paved Trails (old MA Trails $116,637.30  $          106,922.10 2

Boston Harbor Islands NRA Long Is Historic/Visitor Area: Fort Strong Parade MA All Others $128,359.61  $                       -   2

Boston Harbor Islands NRA
George Is: Septic system MA

Waste Water

Systems
$675,526.65  $                       -   2

Boston Harbor Islands NRA Ft. Warren: Gravel Walkways MA Trails $72,009.01  $                       -   2

Boston Harbor Islands NRA Long Is: Trails MA Trails $52,370.42  $              6,379.54 2

Boston Harbor Islands NRA Great Brewster Fortification Battery MA All Others $129,409.81  $                       -   2

Boston NHP Quarters G Commandants House MA Buildings $10,375,705.14  $       1,212,127.29 2

Boston NHP Bldg #24 Navy Maintainence Offices MA Buildings $33,440,875.86  $       2,241,444.97 2

Boston NHP Bldg #32 Marine Society MA Buildings $5,449,377.43  $       1,676,340.47 2

Boston NHP Bldg #22 & 28 Constitution Museum MA Buildings $30,739,447.36  $       2,620,368.95 2

Boston NHP Bldg #107 Yard Maintenance MA Buildings $28,041,864.95  $       5,264,538.56 2

Boston NHP Bldg #1 Gatehouse 2 MA Buildings $725,538.72  $          223,495.20 2

Boston NHP Pier 1 MA All Others $92,881,309.20  $     15,434,119.16 2

Boston NHP USS Cassin Young MA All Others $128,781,126.94  $       1,149,696.77 2

Boston NHP Caisson MA All Others $4,964,682.91  $       2,163,647.27 2

Boston NHP Bldg #19 Scale House MA Buildings $190,643.77  $          181,224.13 2

Boston NHP Faneuil Hall MA Buildings $14,176,043.70  $                       -   2

Boston NHP Bunker Hill Lodge MA Buildings $3,100,729.25  $          278,727.20 2

Boston NHP Bunker Hill Museum MA Buildings $8,083,828.34  $          524,964.33 2

Boston NHP First Ave Sidewalks MA Trails $8,195,892.05  $                       -   2

Boston NHP Paul Revere House MA Buildings $1,570,067.52  $          456,976.99 2

Booker T Washington NM
Septic System Headquarters Bldg VA

Waste Water

Systems
$142,711.65  $                       -   2

Booker T Washington NM Smoke House VA Buildings $67,667.16  $                       -   2

Booker T Washington NM Blacksmith Shed VA Buildings $41,234.75  $                       -   2

Booker T Washington NM Horse Barn VA Buildings $232,229.08  $                       -   2

Booker T Washington NM Headquarters Building VA Buildings $2,165,111.33  $                       -   2

Booker T Washington NM Plantation Trail, RT402 VA Trails $27,217.83  $              2,493.89 2

Booker T Washington NM V.C. Water System Distribution Lines VA Water Systems $58,910.11  $            22,500.00 2

Booker T Washington NM Plantation Trail Bridges VA All Others $26,845.49  $                912.21 2

Booker T Washington NM VC Entrance Road VA Paved Roads $612,822.21  $          157,082.87 2

Booker T Washington NM Historic Land Area VA All Others $54,592,683.52  $          440,452.73 2

Booker T Washington NM Headquarts Water Distribution System VA Water Systems $117,287.95  $                       -   2

Booker T Washington NM
Septic System VC VA

Waste Water

Systems
$431,160.30  $                       -   2

Booker T Washington NM Jack-O-Lantern Branch Trl. VA Trails $248,229.41  $          388,436.09 2

Booker T Washington NM VC Parking Lot RT 900 VA Paved Roads $328,700.58  $            24,859.83 2

Cape Cod NS
U-P-17S-No. Maint-Tin Pan Alley Complex Sewer/Septic System MA

Waste Water

Systems
$240,841.88  $                       -   2

Cape Cod NS BU-T-430-Head of the Meadow Vault Toilet MA Buildings $53,494.47  $                       -   2

Cape Cod NS BU-P-145-Aldrich House MA Housing $272,897.74  $                       -   2

Cape Cod NS PWS4300016 Highland Center Water System MA Water Systems $2,625,381.37  $                       -   2

Cape Cod NS BU-W-436 Fire Cache MA Buildings $604,729.88  $                       -   2

Cape Cod NS
Marconi Beach Waste Water System MA

Waste Water

Systems
$208,087.03  $                       -   2

Cape Cod NS
Marconi Site Wastewater System MA

Waste Water

Systems
$295,520.02  $                       -   2

Cape Cod NS Highland Golf Links MA All Others $8,201,993.33  $            63,006.65 2

Cape Cod NS Salt Pond Visitor Center Lobby Exhibit MA All Others $193,492.51  $                       -   2

Cape Cod NS Beach Parking CACO Herring Cove, North MA Paved Roads $2,416,130.73  $       3,298,313.22 2

Cape Cod NS R-E-10-Doane Rd., Paved, Rte. 010 MA Paved Roads $2,946,284.05  $          676,426.07 2

Cape Cod NS R-E-11-Cable Road, Paved, Rte. 011 MA Paved Roads $1,458,410.60  $          599,780.70 2

Cape Cod NS R-W-12-Marconi Beach Rd., Paved, Rte. 012 MA Paved Roads $2,383,802.59  $       1,125,144.59 2

Cape Cod NS R-P-14-Race Point Rd., Paved, Rte. 014 MA Paved Roads $2,916,821.21  $       1,279,384.15 2

Cape Cod NS R-P-15-Province Lands Rd., Paved, Rte 015 MA Paved Roads $3,299,838.13  $       1,400,024.33 2

Cape Cod NS R-P-17-Moors Rd., Paved, Rte 017 MA Paved Roads $1,399,484.92  $       1,091,949.39 2

Cape Cod NS R-P-18-State Route 6, Paved, Rte 018 MA Paved Roads $515,599.71  $          190,182.60 2

Cape Cod NS R-E-19-Nauset Rd., Paved, Rte 019 MA Paved Roads $3,270,375.29  $          623,426.92 2

Cape Cod NS R-T-20-Old Dewline Rd., Paved, Rte 020 MA Paved Roads $780,765.27  $          468,443.45 2

Cape Cod NS R-E-200-Fort Hill Area Rd., Paved, Rte 200 MA Paved Roads $427,211.19  $          233,130.24 2

Cape Cod NS R-T-205-Head of the Meadow Beach Rd., Pvd, Rte 205 MA Paved Roads $161,863.14  $            88,967.48 2

Cape Cod NS R-E-211-Nauset Light Beach Access Rd.-RT 211 MA Paved Roads $73,574.15  $            53,907.89 2

Cape Cod NS R-E-220-Coast Guard Bch Shuttle Access Rd.-RT-220 MA Paved Roads $279,581.79  $                       -   2

Cape Cod NS R-E-225-Cst Grd Bch Bus Stp Access Rd. Pvd, Rt 225 MA Paved Roads $279,896.98  $                       -   2

Cape Cod NS R-E-405-Coast Grd Bch Shuttle P/U Rd., Pvd, Rt 405 MA Paved Roads $279,896.98  $          180,028.33 2

Cape Cod NS R-P-901-Province Lands VC Parking, Paved, Rte  901 MA Paved Roads $1,092,244.58  $          903,862.31 2

Cape Cod NS R-P-902-Race Point Beach Parking, Paved, Rte 902 MA Paved Roads $1,576,575.70  $       1,185,870.75 2

Cape Cod NS R-W-906-Marconi Beach Parking, Paved, Rte 906 MA Paved Roads $2,161,080.73  $       2,925,252.93 2

Cape Cod NS R-W-908-Park Headquarters Parking, Paved, Rte 908 MA Paved Roads $221,158.63  $          144,487.25 2

Cape Cod NS R-E-912-Nauset Light Beach Parking, Paved, Rte 912 MA Paved Roads $1,275,780.72  $       1,621,491.72 2

Cape Cod NS R-E-913-Cst Grd Bch Ed. Ctr Prking, Paved, Rte 913 MA Paved Roads $355,933.51  $          383,893.57 2

Cape Cod NS R-E-914-Coast Guard Bch Bs Stp Prking, Pvd, Rt 914 MA Paved Roads $1,772,040.05  $       1,434,334.34 2

Cape Cod NS R-E-915-Fort Hill Area Parking, Paved, Rte 915 MA Paved Roads $39,923.64  $            29,803.44 2

Cape Cod NS R-E-919-Salt Pond VC Parking, Paved, Rte 919 MA Paved Roads $1,107,405.70  $          833,568.17 2

Cape Cod NS R-T-927-Head of the Meadow Parking, Paved, Rte 927 MA Paved Roads $1,662,831.75  $          685,167.31 2

Cape Cod NS R-P-929-Herring Cove Beach Parking, Paved, Rte 929 MA Paved Roads $2,709,912.54  $       1,794,122.23 2

Cape Cod NS R-P-1730-002P-Province Lnds Rd Bridge 1, 1730-002P MA Paved Roads $976,454.44  $            77,395.50 2

Cape Cod NS R-P-1730-003P-Province Lnds Rd Bridge 2, 1730-003P MA Paved Roads $1,267,599.11  $            97,807.50 2

Cape Cod NS TR-E-3T-Nauset Bike Trail MA Trails $1,743,330.22  $              6,420.96 2

Cape Cod NS U-E-003W-SPVC Water System PWS#4318083 MA Water Systems $692,676.54  $                       -   2

Cape Cod NS BU-E-196-SPVC Amphitheater MA All Others $1,431,088.04  $          214,621.22 2

Cape Cod NS GR-E-161G-Salt Pond Vista Area MA All Others $246,555.81  $                       -   2

Cape Cod NS GR-E-310G-SPVC Grounds Area MA All Others $154,764.19  $              1,202.09 2

Cape Cod NS TR-E-13T-Buttonbush (Braille) Trail MA Trails $118,523.03  $                940.00 2

Cape Cod NS BU-E-3577-Capt. Edw. Penniman House MA Buildings $2,391,205.05  $          374,320.78 2

Cape Cod NS BU-E-3578-Capt. Edw. Penniman Barn MA Buildings $1,090,327.84  $          333,403.50 2

Cape Cod NS GR-E-322G-Capt. Edw. Penniman House Area MA All Others $191,259.65  $          246,604.78 2

Cape Cod NS U-E-011W-Hemenway Water System PWS#4318087 MA Water Systems $184,049.47  $              6,461.00 2

Cape Cod NS GR-E-200G-Fort Hill Area Grounds MA All Others $2,053,113.83  $                       -   2

Cape Cod NS TR-E-12T-Fort Hill Trail MA Trails $218,665.33  $            55,819.58 2

Cape Cod NS TR-E-20T-Red Maple Swamp Trail MA Trails $805,337.96  $          359,056.77 2

Cape Cod NS BU-E-181-COAST GUARD N.E.E.D. FACILITY MA Buildings $3,531,387.36  $          398,710.31 2
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Cape Cod NS U-E-004W-CG Beach Water System PWS#4318084 MA Water Systems $651,835.45  $                       -   2

Cape Cod NS BU-E-182-Coast Guard Bathhouse MA Buildings $1,107,622.39  $            18,643.00 2

Cape Cod NS GR-E-317G-Coast Guard Beach Grounds Area MA All Others $162,635.76  $                       -   2

Cape Cod NS TR-E-T17-Coast Guard Beach Traill MA Trails $258,146.42  $            49,208.50 2

Cape Cod NS TR-E-32T-Coast Guard Beach Access Trail MA Trails $139,137.77  $                       -   2

Cape Cod NS BU-E-278-Nauset Light Bathhouse MA Buildings $708,388.58  $          829,645.43 2

Cape Cod NS TR-E-23T-NLB Access Trail MA Trails $493,316.76  $          456,990.87 2

Cape Cod NS U-E-010W-NLB Water System PWS#4318088 MA Water Systems $362,942.30  $            22,300.21 2

Cape Cod NS BU-E-241-Beacon Lighthouse MA Buildings $1,062,230.14  $            63,120.00 2

Cape Cod NS BU-E-246n-Twin Lights (North) MA Buildings $839,675.79  $            52,555.00 2

Cape Cod NS BU-E-246s-Twin Lights (South) MA Buildings $840,018.45  $            74,225.00 2

Cape Cod NS GR-E-517G-Nauset Lighthouse Site Grounds MA All Others $113,322.46  $                       -   2

Cape Cod NS BU-E-357-Nauset Lighthouse MA Buildings $3,765,777.17  $                       -   2

Cape Cod NS BU-E-358-Nauset Keepers House MA Buildings $1,630,190.68  $                       -   2

Cape Cod NS U-E-058-Doane Rock Water System PWS#4086041 MA Water Systems $187,020.28  $                       -   2

Cape Cod NS BU-W-202-Marconi Maintenance Building MA Buildings $2,141,857.29  $                658.00 2

Cape Cod NS BU-W-204-Marconi Garage - Maint Offices MA Buildings $3,708,615.61  $              3,928.91 2

Cape Cod NS
U-W-8S-HQ & Residence Sewer/Septic System MA

Waste Water

Systems
$614,709.47  $                       -   2

Cape Cod NS BU-W-198-Marconi Site Interp Shelter MA Buildings $98,765.23  $            67,216.91 2

Cape Cod NS TR-W-9T-Marconi Site Trail MA Trails $81,783.61  $                       -   2

Cape Cod NS TR-W-11T-Atlantic White Cedar Swamp Trail MA Trails $1,062,236.86  $          325,403.84 2

Cape Cod NS BU-W-218-Marconi Beach Bathhouse MA Buildings $1,819,518.71  $            31,574.88 2

Cape Cod NS GR-W-312G-Marconi Beach Area Grounds MA All Others $46,135.23  $                       -   2

Cape Cod NS TR-W-16T-Marconi Beach Access Trail MA Trails $779,089.70  $          246,039.00 2

Cape Cod NS BU-W-201-Marconi Pump House B MA Buildings $132,414.84  $            43,445.98 2

Cape Cod NS U-W-002W-Marconi Water System PWS#4318047 MA Water Systems $5,629,517.30  $            21,114.82 2

Cape Cod NS GR-W-415-H-Atwood-Higgins Area Grounds MA All Others $339,967.39  $                       -   2

Cape Cod NS U-T-005W-Truro NEED Water System PWS#4300036 MA Water Systems $96,540.59  $                       -   2

Cape Cod NS U-T-006W-HOM Water System PWS#4318090 MA Water Systems $346,379.47  $                       -   2

Cape Cod NS U-T-009W-Pilgrim Heights Water System PWS#4318082 MA Water Systems $171,264.13  $                       -   2

Cape Cod NS BU-T-1594-Highland House (Museum) MA Buildings $8,450,272.54  $            82,533.17 2

Cape Cod NS GR-T-512-Highland Light Grounds Area MA All Others $56,661.23  $                       -   2

Cape Cod NS U-T-007W-Highland Light Water System PWS#4318089 MA Water Systems $345,553.28  $                       -   2

Cape Cod NS TR-P-10-Province Lands Bike Trail MA Trails $7,529,283.67  $          305,920.96 2

Cape Cod NS BU-P-228-PLVC Amphitheater MA All Others $1,431,088.04  $          483,734.80 2

Cape Cod NS GR-P-340-PLVC Area Grounds MA All Others $115,338.08  $                       -   2

Cape Cod NS BU-P-191-Herring Cove Bathhouse MA Buildings $3,877,528.79  $                       -   2

Cape Cod NS GR-P-315-Herring Cove Beach Area Grounds MA All Others $1,133,364.62  $       1,125,333.33 2

Cape Cod NS BU-P-192-Race Point Bathhouse MA Buildings $297,348.29  $            44,577.17 2

Cape Cod NS BU-P-250-H-Race Point Barn (OS Station) MA Buildings $525,801.19  $            13,680.91 2

Cape Cod NS BU-P-4389-H-Old Harbor Life Saving Sta Museum MA Buildings $2,324,726.45  $            72,521.89 2

Cape Cod NS GR-P-513-Old Harbor Area Grounds MA All Others $528,539.56  $                       -   2

Cape Cod NS TR-P-15-Old Harbor Boardwalk MA Trails $111,457.35  $                       -   2

Cape Cod NS TR-P-19-Race Point Beach Access Trail MA Trails $17,027.93  $                       -   2

Cape Cod NS HP-E-102 Humphrey House MA Housing $375,921.10  $              1,100.00 2

Cape Cod NS HP-E-113-Sparrow House MA Housing $400,938.19  $                       -   2

Cape Cod NS HS-E-136-Lyman House MA Housing $464,100.01  $                       -   2

Cape Cod NS HS-E-274-Lyman House Garage MA Housing $92,996.09  $                       -   2

Cape Cod NS HP-E-368-Delfino House MA Housing $398,801.31  $              1,531.23 2

Cape Cod NS HP-W-118-Rowell Cottage MA Housing $270,248.32  $            33,963.47 2

Cape Cod NS HP-W-124-Perron House MA Housing $511,038.51  $                       -   2

Cape Cod NS HP-W-129-Allmon House MA Housing $378,806.00  $                       -   2

Cape Cod NS HP-W-132-Hardman House MA Housing $226,378.11  $              1,531.23 2

Cape Cod NS HP-W-135-Tartaglia House MA Housing $393,851.55  $            24,769.39 2

Cape Cod NS HP-W-138-Martin House MA Housing $458,846.33  $                       -   2

Cape Cod NS HP-W-171-Pierson House MA Housing $306,080.24  $                       -   2

Cape Cod NS HP-W-215-Maker House MA Housing $452,630.70  $                       -   2

Cape Cod NS HP-W-226-Peck House MA Housing $402,210.60  $                       -   2

Cape Cod NS HP-W-343-Ryerson Cottage MA Housing $375,423.08  $              1,531.23 2

Cape Cod NS HS-W-359-Secrest Cottage MA Housing $328,918.45  $            27,589.46 2

Cape Cod NS HP-W-362-Eggleston #1 MA Housing $562,022.14  $            33,963.47 2

Cape Cod NS HP-T-111-Gilbert House MA Housing $511,866.73  $                       -   2

Cape Cod NS HP-T-131-Stranger House MA Housing $606,167.03  $                       -   2

Cape Cod NS HP-T-207-Vista View House MA Housing $1,102,325.80  $          162,654.44 2

Cape Cod NS HP-T-234-Barros House MA Housing $383,829.19  $            20,183.08 2

Cape Cod NS HP-T-260-Barros House Garage MA Housing $116,245.11  $                       -   2

Cape Cod NS BU-T-AFS Bldg 7 MA Buildings $219,278.97  $                       -   2

Cape Cod NS Atlantic Research Center Classroom - AFS Bldg T14 MA Buildings $479,825.64  $              2,611.91 2

Cape Cod NS Atlantic Research Center Lab - AFS Bldg T17 MA Buildings $661,680.91  $            49,799.68 2

Cape Cod NS AFS Bldg T45 Bio Lab (North Atlantic Research Lab) MA Buildings $2,473,845.17  $          255,669.55 2

Cape Cod NS Curatorial Storage Bldg MA Buildings $2,987,924.31  $              3,269.91 2

Cape Cod NS Herring Cove Elec. Utility MA All Others $361,955.22  $            13,350.00 2

Cape Cod NS CACO RADIO SYSTEM MA All Others $689,788.92  $                       -   2

Cape Cod NS HCtr Electrical Utilities MA All Others $2,394,351.55  $       1,186,572.35 2

Cape Cod NS BU-W-416 New  Maintenance Garage MA Buildings $1,271,182.43  $                       -   2

Cedar Creek and Belle Grove NHP Claytor Leased Agricultural Fields VA All Others $339,535.33  $            21,913.00 2

Cedar Creek and Belle Grove NHP Bowmans Mill Road Property VA All Others $85,063.44  $                       -   2

Cedar Creek and Belle Grove NHP Valley Pike Property Grounds VA All Others $144,834.41  $                       -   2

Cedar Creek and Belle Grove NHP Bowman Hite Property Land VA All Others $57,475.30  $                       -   2

Cedar Creek and Belle Grove NHP Vermont Monument Property Land VA All Others $180,863.41  $                       -   2

Cedar Creek and Belle Grove NHP Vermont Monument VA All Others $46,411.56  $                       -   2

Cedar Creek and Belle Grove NHP Water Plant Rd Property Land VA All Others $110,105.30  $                       -   2

Cedar Creek and Belle Grove NHP Bowman/Hite Farm House VA Buildings $2,572,569.36  $          308,434.68 2

Cedar Creek and Belle Grove NHP Bowman/ Hite Bank Barn VA Buildings $552,562.23  $                       -   2

Colonial NHP Yorktown Collection Building 42Y126A5 VA Buildings $1,016,289.43  $                       -   2

Colonial NHP British Inner Defense Line Area Fortifications VA All Others $21,331,359.90  $                       -   2

Colonial NHP British Inner Defense Line Special Features & Artillery VA All Others $612,505.60  $                       -   2

Colonial NHP British Inner Defense Line Special Features & Artillery (Dem VA All Others $568,755.20  $          553,561.00 2

Colonial NHP British Inner Defense Line Special Features &  Artillery (Ho VA All Others $109,376.01  $              2,400.00 2

Colonial NHP Grand French Battery Area Special Features & Artillery VA All Others $590,630.41  $                       -   2

Colonial NHP Redoubts 9 & 10 Special Features & Artillery VA All Others $54,688.00  $                       -   2

Colonial NHP American Artillery Park - Special Features & Artillery VA All Others $54,688.00  $                       -   2

Colonial NHP French Cemetery Area Special Features & Artillery VA All Others $164,064.00  $                       -   2

Colonial NHP Yorktown Shops Special Features & Artillery VA All Others $10,937.59  $                       -   2

Colonial NHP Nelson House Area Special Features & Artillery VA All Others $21,875.21  $                       -   2

Colonial NHP Yorktown Visitor Center Special Features & Artillery VA All Others $590,630.41  $                       -   2

Colonial NHP Paper Mill Creek Culvert #1 4290-040 VA Paved Roads $1,472,752.83  $            12,150.01 2

Colonial NHP Colonial Parkway Rt 0001 VA Paved Roads $207,723,717.56  $     66,809,604.13 2

Colonial NHP Moore House Outside Kitchen 41Y200J3 VA Housing $247,992.45  $          123,405.44 2

Colonial NHP Glasshouse Comfort Station 42J630D4 VA Buildings $168,476.54  $                       -   2

Colonial NHP Island Drive Short Loop Rt 501A VA Paved Roads $4,301,344.89  $       5,034,763.80 2

Colonial NHP Island Drive (Outer Loop) Rt 501B VA Paved Roads $3,940,031.92  $       1,352,443.69 2

Colonial NHP Hogge House (LEO) 42Y132A3 VA Buildings $627,841.02  $            27,384.58 2

Colonial NHP Hogge House Grds VA All Others $74,518.11  $                       -   2

Colonial NHP Church St Comfort Station 41Y138D3 VA Buildings $135,423.39  $            19,427.00 2

Colonial NHP Yorktown Shops & Church St Parking Grds VA All Others $125,464.16  $                       -   2

Colonial NHP Yorktown National Cemetery Grds VA All Others $925,690.75  $            50,000.00 2

Colonial NHP YMA Bldg D: Warehouse and Main Office 42Y710T4 VA Buildings $1,037,026.22  $            30,298.47 2

Colonial NHP YMA Bldg ABC: MAI Shops and Offices 42Y711T4 VA Buildings $782,317.62  $          140,810.81 2

Colonial NHP Dudley Diggs House 41Y214A1 VA Housing $788,465.07  $          511,516.05 2

Colonial NHP Cole Diggs House Grds VA All Others $27,678.15  $            11,719.38 2

Colonial NHP Somerwell House Grds VA All Others $27,678.15  $                       -   2

Colonial NHP Medical Shop Grds VA All Others $13,306.80  $                       -   2

Colonial NHP Nelson House Area Grds VA All Others $508,865.43  $                       -   2

Colonial NHP Nelson House Carriage House 41Y226C3 VA Buildings $573,526.75  $                965.40 2

Colonial NHP Ballard House Grds VA All Others $95,412.27  $                       -   2

Colonial NHP Swan Tavern 41Y222A3 VA Buildings $1,166,381.46  $          526,574.50 2

Colonial NHP Ballard House 41Y228A1 VA Housing $410,528.54  $            66,780.23 2

Colonial NHP Surrender Fields Area Grds VA All Others $970,487.57  $                       -   2

Colonial NHP Monument to Victory and Alliance Grds VA All Others $538,057.75  $                       -   2

Colonial NHP Surrender Rd Rt 225 VA Paved Roads $2,167,877.82  $       2,887,530.21 2

Colonial NHP Battlefield Tour Rt 500 VA Paved Roads $7,312,286.30  $       2,434,422.05 2

Colonial NHP Yorktown East Tour Road Rt 503 VA Paved Roads $2,907,709.15  $       1,068,147.72 2

Colonial NHP Edmund Smith House 41Y230A1 VA Housing $607,159.09  $            89,784.95 2

Colonial NHP Archer Cottage Grds VA All Others $22,018.22  $                       -   2

Colonial NHP Yorktown Battlefield Grds VA All Others $7,680,323.93  $          248,261.14 2

Colonial NHP Moore House  Area Grds VA All Others $2,446,468.42  $                       -   2

Colonial NHP Dudley Diggs House  Grds VA All Others $366,970.26  $                       -   2

Colonial NHP Swan Tavern  Area Grds VA All Others $133,068.05  $              7,500.00 2

Colonial NHP Edmund Smith House Grds VA All Others $91,742.57  $                       -   2

Colonial NHP Poor Potters Area Grds VA All Others $79,840.83  $                       -   2

Colonial NHP Moore House Cemetery VA All Others $4,132.55  $                       -   2

Colonial NHP Hamilton House Grds VA All Others $29,785.75  $                       -   2

Colonial NHP Yorktown Visitor Center Grds VA All Others $4,202,394.00  $          111,600.00 2

Colonial NHP Yorktown East Tour Rd  Area Grds VA All Others $743,048.66  $                       -   2

Colonial NHP Yorktown West Tour Rd Area Grds VA All Others $3,094,468.47  $          314,792.64 2

Colonial NHP Jamestown Island Area Grds VA All Others $1,908,245.36  $          116,278.00 2

Colonial NHP Jamestown Entrance Station Area Grds VA All Others $92,007.05  $                       -   2

Colonial NHP Church Street  Area Grds VA All Others $14,903.62  $                       -   2

Colonial NHP
YMA Sewage Pump Station 53Y720G4 VA

Waste Water

Systems
$165,930.15  $            56,461.48 2

Colonial NHP Jamestown Historic Research Cntr 42J570A5 VA Buildings $2,258,420.95  $            30,000.00 2

Colonial NHP Wormley Pond Dam 61Y440G8 VA All Others $3,136,153.29  $                       -   2
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Colonial NHP Jones Mill Pond Dam 61Y480G8 VA All Others $5,226,922.15  $       1,734,551.21 2

Colonial NHP Yorktown General Grds Areas VA All Others $724,518.32  $                       -   2

Colonial NHP Fusiliers Redoubt Area Grds VA All Others $585,499.40  $                       -   2

Colonial NHP Williamsburg Non Historic Area Grds VA All Others $80,502.04  $                       -   2

Colonial NHP Jamestown Travis Graveyard VA All Others $4,132.55  $                       -   2

Independence NHP Bringhurst House - BH1002 PA Housing $4,231,394.60  $          131,488.00 2

Delaware Water Gap NRA Bushkill Maintenance/Headquarters Water System PA Water Systems $534,645.00  $                       -   2

Delaware Water Gap NRA Milford Beach Water System PA Water Systems $353,461.71  $                       -   2

Delaware Water Gap NRA Smithfield Beach Water System PA Water Systems $399,614.36  $                       -   2

Delaware Water Gap NRA Turtle Beach Restrooms NJ Buildings $325,935.95  $            15,634.20 2

Delaware Water Gap NRA Turtle Beach Lifeguard Building NJ Buildings $300,842.29  $            15,840.44 2

Delaware Water Gap NRA Turtle Beach Picnic Area/Grounds NJ All Others $953,037.45  $                       -   2

Delaware Water Gap NRA Turtle Beach Water System NJ Water Systems $466,810.17  $                       -   2

Delaware Water Gap NRA Kittatinny Visitor Center (new) NJ Buildings $1,029,299.01  $            37,076.26 2

Delaware Water Gap NRA Kittatinny Boat Launch NJ All Others $315,460.05  $                       -   2

Delaware Water Gap NRA Bushkill School Curatorial Storage Facility PA Buildings $1,230,308.70  $                       -   2

Delaware Water Gap NRA Hornbecks Creek Trail Bridge #1 PA All Others $148,077.67  $                       -   2

Delaware Water Gap NRA Hornbecks Creek Trail Bridge #2 PA All Others $0.00  $                       -   2

Delaware Water Gap NRA Hornbecks Creek Trail Bridge #3 PA All Others $195,011.42  $                514.89 2

Delaware Water Gap NRA Kittatinny Visitor Center Pavilion NJ Buildings $147,630.95  $                       -   2

Delaware Water Gap NRA McDade Trail MRT Interp Media: Waysides PA All Others $67,298.14  $                       -   2

Delaware Water Gap NRA Childs Park Interp Media: Waysides PA All Others $8,412.27  $                       -   2

Delaware Water Gap NRA Dingmans Falls Interp Media: Waysides PA All Others $35,549.08  $                       -   2

Delaware Water Gap NRA Kittatinny Pt VC Interp Media: Waysides NJ All Others $8,412.27  $                       -   2

Delaware Water Gap NRA Lake Lenape/Mt Minsi Interp Media: Waysides PA All Others $7,338.98  $                       -   2

Delaware Water Gap NRA Route 611 Overlooks Interp Media: Waysides PA All Others $10,471.82  $                       -   2

Delaware Water Gap NRA Raymondskill Falls Interp Media: Waysides PA All Others $8,558.18  $                       -   2

Delaware Water Gap NRA DFVC Dingmans Falls Interp Media: Exhibit Systems PA All Others $112,378.11  $                       -   2

Delaware Water Gap NRA Montague Grange #140 NJ Buildings $1,390,165.22  $          932,231.54 2

Delaware Water Gap NRA NPS Route 615 RT 113 NJ Paved Roads $15,683,803.51  $       5,845,225.28 2

Delaware Water Gap NRA
Old Mine Road (dirt section) RT 101 NJ Unpaved Roads $4,658,247.59  $          213,584.07 2

Delaware Water Gap NRA Old Mine Road (South Section) RT 10 NJ Paved Roads $21,734,653.63  $     14,387,088.29 2

Delaware Water Gap NRA Buttermilk Falls Trail NJ Trails $300,458.09  $            16,674.01 2

Delaware Water Gap NRA Camp Mohican Dining Hall NJ Buildings $1,432,117.10  $          418,282.36 2

Delaware Water Gap NRA Bushkill Boat Launch PA All Others $264,921.18  $                       -   2

Delaware Water Gap NRA Bushkill Canoe Launch PA All Others $81,765.79  $                       -   2

Delaware Water Gap NRA Bushkill Maintenance Compound Building PA Buildings $1,777,722.22  $          327,161.59 2

Delaware Water Gap NRA Bushkill School PA Buildings $2,451,931.02  $            80,785.82 2

Delaware Water Gap NRA Foster-Armstrong House NJ Buildings $870,543.07  $          215,033.82 2

Delaware Water Gap NRA Kittatinny Canoe Launch NJ All Others $93,213.01  $                       -   2

Delaware Water Gap NRA Van Campen, Abraham (Millbrook) House NJ Buildings $1,032,112.48  $          479,262.55 2

Delaware Water Gap NRA Neldon Stonehouse (Schoolhouse) NJ Buildings $388,291.26  $          206,426.63 2

Delaware Water Gap NRA Congleton Ceramic Shop NJ Buildings $548,263.04  $            74,125.00 2

Delaware Water Gap NRA Congleton House NJ Buildings $909,043.82  $          697,567.79 2

Delaware Water Gap NRA Doremus House NJ Buildings $859,503.62  $          367,070.84 2

Delaware Water Gap NRA Greek Revival House NJ Buildings $1,150,333.24  $          565,621.87 2

Delaware Water Gap NRA Munson House NJ Buildings $792,701.18  $          475,223.18 2

Delaware Water Gap NRA Peters Valley Craft Store NJ Buildings $1,229,823.93  $            92,305.63 2

Delaware Water Gap NRA Valley Brook Farm House NJ Buildings $1,212,058.43  $       1,125,500.15 2

Delaware Water Gap NRA Van Campens Glen Trail NJ Trails $283,581.62  $            42,026.18 2

Delaware Water Gap NRA Rosencrans (1st) House NJ Buildings $897,566.08  $          520,755.94 2

Delaware Water Gap NRA Westbrook-Bell House NJ Buildings $452,085.65  $          235,412.11 2

Delaware Water Gap NRA Blue Blaze Trail NJ Trails $264,309.71  $            24,974.04 2

Delaware Water Gap NRA Red Dot Trail NJ Trails $195,428.15  $            13,169.52 2

Delaware Water Gap NRA Jackson, Cornelia House PA Buildings $695,487.89  $          153,505.43 2

Delaware Water Gap NRA Dingmans Falls Access Bridge #1 RT 019P PA Paved Roads $731,168.41  $       1,213,710.75 2

Delaware Water Gap NRA Adams Creek Bridge RT 013P PA Paved Roads $337,776.49  $            71,550.00 2

Delaware Water Gap NRA Bushkill Creek Bridge RT 009P PA Paved Roads $4,116,769.99  $          986,391.00 2

Delaware Water Gap NRA Dingmans Creek Bridge 4320-012 PA Paved Roads $1,552,863.67  $          104,824.13 2

Delaware Water Gap NRA Hornbecks Creek Bridge 4320-011 PA Paved Roads $346,701.47  $            67,500.00 2

Delaware Water Gap NRA Raymondskill Creek Bridge RT 014P PA Paved Roads $1,117,870.76  $              9,639.00 2

Delaware Water Gap NRA Route 209 Mile .80 Bridge RT 008P PA Paved Roads $496,751.68  $          299,700.00 2

Delaware Water Gap NRA Bushkill Meeting Center (BVC/St. Johns Church) PA Buildings $2,764,065.37  $                       -   2

Delaware Water Gap NRA
Childs Park Parking Area off of Park Road RT 923 PA Unpaved Roads $362,235.16  $              8,528.96 2

Delaware Water Gap NRA Childs Park Cultural Landscape/Grounds/Picnic Area PA All Others $1,545,844.90  $          120,294.55 2

Delaware Water Gap NRA Dingmans Falls Access Bridge #2 4320-005 PA Paved Roads $685,168.79  $            87,554.25 2

Delaware Water Gap NRA Dingmans Falls Visitor Center PA Buildings $903,716.18  $          131,855.05 2

Delaware Water Gap NRA Dingmans Boat Launch PA All Others $140,023.92  $                       -   2

Delaware Water Gap NRA Dingmans Canoe Launch PA All Others $274,733.07  $                       -   2

Delaware Water Gap NRA Dingmans Firehouse (Maintenance Building) PA Buildings $1,633,145.39  $            47,649.17 2

Delaware Water Gap NRA Dingmans School (North Zone Office) PA Buildings $2,869,881.08  $          164,982.58 2

Delaware Water Gap NRA Snyder House (PA District Office) PA Buildings $638,206.50  $            72,595.40 2

Delaware Water Gap NRA Headquarters Parking Area RT 905 PA Paved Roads $298,662.20  $          150,690.44 2

Delaware Water Gap NRA Milford Beach Boat Launch PA All Others $255,109.28  $          135,112.37 2

Delaware Water Gap NRA Milford Beach Canoe Launch PA All Others $244,643.26  $                       -   2

Delaware Water Gap NRA Milford Beach Grounds PA All Others $1,360,416.03  $            58,706.40 2

Delaware Water Gap NRA Q-0011SQ56 - Milford Beach House (Blood House) PA Housing $303,178.41  $            57,780.55 2

Delaware Water Gap NRA Milford Beach Ladies Restroom PA Buildings $238,285.47  $                       -   2

Delaware Water Gap NRA Milford Beach Mens Restroom PA Buildings $238,774.98  $                       -   2

Delaware Water Gap NRA Ramirez (Nadler) Solar House PA Buildings $1,029,712.84  $          227,036.78 2

Delaware Water Gap NRA Raymondskill Falls Trail PA Trails $136,420.16  $          203,189.69 2

Delaware Water Gap NRA Smithfield Beach Boat Launch PA All Others $306,621.73  $          139,332.66 2

Delaware Water Gap NRA Smithfield Beach Canoe Launch PA All Others $143,090.14  $                       -   2

Delaware Water Gap NRA Smithfield Beach Canoe Launch Restroom PA Buildings $128,550.91  $                       -   2

Delaware Water Gap NRA Smithfield Beach Main Restroom PA Buildings $605,228.24  $                       -   2

Delaware Water Gap NRA Smithfield Beach Grounds/Picnic Area PA All Others $1,903,587.48  $            51,766.50 2

Delaware Water Gap NRA Toms Creek Bridge RT 049 PA Paved Roads $1,398,992.81  $            20,884.50 2

Delaware Water Gap NRA Zimmerman, Marie Farm Cultural Landscape/Grounds PA All Others $1,211,303.14  $          329,570.92 2

Delaware Water Gap NRA Zimmerman, Marie House PA Buildings $1,896,995.45  $            81,372.22 2

Delaware Water Gap NRA Zion Lutheran Church PA Buildings $663,880.24  $          251,368.63 2

Delaware Water Gap NRA Adams Creek Trail PA Trails $161,282.69  $            13,729.03 2

Delaware Water Gap NRA Millbrook Road Flatbrook Bridge #4320-021 NJ Paved Roads $1,198,129.55  $          133,729.88 2

Delaware Water Gap NRA Hornbecks Creek Trail PA Trails $437,656.09  $          420,205.14 2

Delaware Water Gap NRA Cliff Park Trail PA Trails $2,018,659.25  $          147,845.81 2

Delaware Water Gap NRA
Bushkill Maintenance/Headquarters Wastewater System PA

Waste Water

Systems
$831,446.82  $            96,829.43 2

Delaware Water Gap NRA
Milford Beach Wastewater System PA

Waste Water

Systems
$1,183,682.98  $                       -   2

Delaware Water Gap NRA
Smithfield Beach Wastewater System PA

Waste Water

Systems
$862,692.59  $                       -   2

Delaware Water Gap NRA Childs Park Picnic Pavilion PA Buildings $180,086.79  $                       -   2

Delaware Water Gap NRA Old Mine Road (North Section) RT 15 NJ Paved Roads $12,230,785.04  $       5,031,002.89 2

Delaware Water Gap NRA Route 209 Mile 7.8 Culvert Bridge RT 023P (Mill Creek) PA Paved Roads $139,041.74  $              3,213.00 2

Delaware Water Gap NRA Dingmans Falls Cultural Landscape/Grounds PA All Others $1,227,284.82  $              7,362.04 2

Delaware Water Gap NRA Cliff Park Maintained Landscape/Grounds PA All Others $1,658,522.15  $              3,263.98 2

Delaware Water Gap NRA Dingmans Campground Log Cabin PA Buildings $528,145.39  $              1,124.69 2

Edgar Allan Poe NHS Paved Trails  - Edgar Allan Poe N.H.S. PA Trails $359,190.82  $                       -   2

Thomas Edison NHP Glenmont Garage Bldg 15 NJ Buildings $1,042,423.50  $       1,368,744.68 2

Thomas Edison NHP Potting Shed Bldg 11 NJ Buildings $2,220,488.53  $            68,762.25 2

Thomas Edison NHP Green House Bldg 14 NJ Buildings $1,833,589.66  $          337,184.36 2

Thomas Edison NHP Glenmont Grounds NJ All Others $8,294,719.99  $          649,426.16 2

Thomas Edison NHP Physics Lab Bldg 1 NJ Buildings $1,793,867.14  $          611,611.27 2

Thomas Edison NHP Pattern Shop Bldg 3 NJ Buildings $1,793,867.14  $          301,838.23 2

Thomas Edison NHP Metallurgical Lab Bldg  4 NJ Buildings $2,463,588.49  $          366,125.06 2

Thomas Edison NHP Power House Boiler Room Bldg 6 NJ Buildings $2,203,804.19  $          574,649.57 2

Thomas Edison NHP Small Storage Vault Bldg 8 NJ Buildings $379,187.21  $          131,368.99 2

Thomas Edison NHP Gold Room Bldg 11 NJ Buildings $631,587.81  $                       -   2

Thomas Edison NHP Gate House Bldg 9 NJ Buildings $556,931.21  $            22,987.43 2

Thomas Edison NHP Disk Mold Storage Vault Bldg 32 NJ Buildings $751,549.86  $            18,726.15 2

Thomas Edison NHP Blue Amberol Vault Bldg 33 NJ Buildings $374,519.44  $            36,171.46 2

Thomas Edison NHP Facility Management Bldg 35 NJ Buildings $2,874,861.54  $          537,471.48 2

Thomas Edison NHP Edison Lab Grounds NJ All Others $9,479,680.01  $            39,090.79 2

Thomas Edison NHP EDIS Computer System NJ All Others $383,789.47  $            89,891.07 2

Thomas Edison NHP EDIS Phone System NJ All Others $31,993.92  $            47,000.00 2

Eisenhower NHS Farm 1 District Back Lane Guard Hut PA Buildings $6,970.00  $                500.00 2

Eisenhower NHS Farm 1 District Main Guard Hut PA Buildings $5,507.49  $                400.00 2

Eisenhower NHS Farm 1 District Nevin's Lane Guard Hut PA Buildings $5,507.49  $                500.00 2

Eisenhower NHS Guest House Farm 1 District PA Buildings $233,406.61  $            11,342.44 2

Eisenhower NHS Quonset Hut Farm 1 District PA Buildings $143,764.68  $            30,884.56 2

Eisenhower NHS Play House Farm 1 District PA Buildings $26,921.99  $              2,966.16 2

Eisenhower NHS Tea House Farm 1 District PA Buildings $35,886.58  $              5,874.43 2

Eisenhower NHS Orlyt Greenhouse Farm 1 District PA Buildings $526,143.96  $              1,090.45 2

Eisenhower NHS Small Greenhouse Farm 1 District PA Buildings $294,483.56  $                250.00 2

Eisenhower NHS Control Tower Farm 1 District PA Buildings $40,319.52  $            13,532.44 2

Eisenhower NHS High & Low Skeet House Farm 1 District PA Buildings $68,210.15  $              3,526.05 2

Eisenhower NHS Reception Center Farm 1 District PA Buildings $767,364.19  $              8,636.57 2

Eisenhower NHS Trap House Farm 1 District PA Buildings $36,769.53  $            11,488.79 2

Eisenhower NHS Headquarters Farm 2 District PA Buildings $1,745,467.99  $          104,969.45 2

Eisenhower NHS Semen Shed Farm 2 District PA Buildings $25,163.18  $            11,430.00 2

Eisenhower NHS Show Barn Farm 2 District PA Buildings $3,438,133.91  $          251,426.96 2

Eisenhower NHS Cultural Landscape Farm 2 District PA All Others $1,230,358.19  $          107,945.59 2
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Eisenhower NHS
Eisenhower Farm 2 Road  Farm 2 District  RT 0401 PA Unpaved Roads $107,205.03  $            29,817.17 2

Eisenhower NHS 00000E42 Farm House Farm 3 District PA Housing $1,280,639.15  $          180,050.58 2

Eisenhower NHS 0000E153 Farm House Clem Redding Farm District PA Housing $695,801.11  $            85,777.06 2

Eisenhower NHS Lane Bridge , Clem Redding Farm  #4410-001 PA Paved Roads $291,055.09  $            41,245.20 2

Eisenhower NHS EISE Nevins Lane   RT 0201 PA Paved Roads $467,827.90  $            82,248.90 2

Eisenhower NHS
Eisenhower Skeet Range Lane PA Unpaved Roads $28,299.86  $                       -   2

Eisenhower NHS EISE Reception Center Parking  RT 0900 PA Paved Roads $165,642.93  $            23,187.87 2

Eisenhower NHS EISE House Parking  RT 0901 PA Paved Roads $193,130.49  $            29,371.46 2

Eisenhower NHS EISE House Garage Parking  RT 0902 PA Paved Roads $29,571.21  $              4,042.47 2

Eisenhower NHS EISE Home to Headquarters Trail PA Trails $69,746.75  $                       -   2

Eleanor Roosevelt NHS Top Cottage Trail (ELRO Part) NY Trails $89,913.14  $              1,267.97 2

Eleanor Roosevelt NHS Eleanor's Walk NY Trails $313,433.61  $          142,968.59 2

Eleanor Roosevelt NHS Cutting Garden Paths NY Trails $30,720.97  $                       -   2

Eleanor Roosevelt NHS
Service Road ELRO, RT 0402 NY Unpaved Roads $75,041.15  $            60,750.00 2

Eleanor Roosevelt NHS Val-Kill Landscape NY All Others $26,801,322.78  $          148,606.20 2

Eleanor Roosevelt NHS Dollhouse NY Buildings $333,360.25  $            16,725.00 2

Eleanor Roosevelt NHS East Garden Shed NY Buildings $106,015.78  $              2,200.00 2

Eleanor Roosevelt NHS West Garden Shed NY Buildings $49,983.39  $                350.00 2

Eleanor Roosevelt NHS Stable Garage NY Buildings $2,236,462.58  $              5,450.00 2

Eleanor Roosevelt NHS Pool NY All Others $385,331.22  $          182,665.30 2

Eleanor Roosevelt NHS Water System, ELRO NY Water Systems $1,211,445.89  $                       -   2

Eleanor Roosevelt NHS Fall-Kill Pond NY All Others $70,782,979.74  $     15,240,608.79 2

Fire Island NS
WWS-PAT Waste Water System NY

Waste Water

Systems
$292,129.02  $                       -   2

Fire Island NS
WWS-WF Waste Water System NY

Waste Water

Systems
$86,072.62  $                       -   2

Fire Island NS RO-LS-West Entrance Paved Road NY Paved Roads $270,542.72  $          181,534.41 2

Fire Island NS Old Inlet Dock NY All Others $665,473.54  $          106,470.13 2

Fire Island NS BU-HQ-76    Park Headquarters NY Buildings $1,272,875.19  $                       -   2

Fire Island NS BU-HQ-77    PMF Maintenance Facility NY Buildings $636,437.59  $                       -   2

Fire Island NS BU-HQ-79   PMF Warehouse NY Buildings $3,097,851.40  $            54,748.25 2

Fire Island NS BU-WF-224  Curatorial Storage NY Buildings $852,371.78  $              9,464.59 2

Fire Island NS BU-LS-219  Single Story Connector Bldg NY Buildings $145,844.07  $                       -   2

Fire Island NS BU-SH-104  Visitor Center NY Buildings $975,696.84  $          146,999.25 2

Fire Island NS BU-OP-51   Wilderness Visitor Center NY Buildings $1,312,596.64  $          552,856.88 2

Fire Island NS BU-LS-93  Check Station NY Buildings $119,498.03  $            73,757.02 2

Fire Island NS BU-WH-16   Visitor Center NY Buildings $472,534.79  $            53,967.17 2

Fire Island NS BU-WF-189   Wood Shed NY Buildings $44,854.58  $                       -   2

Fire Island NS BU-WF-183   Storage Crib NY Buildings $47,799.58  $                       -   2

Fire Island NS BU-WF-194   Pump House NY Buildings $18,123.06  $                       -   2

Fire Island NS BU-WF-184   Old Shop NY Buildings $420,030.92  $            42,218.69 2

Fire Island NS BU-WF-185   New Barn NY Buildings $139,321.04  $                       -   2

Fire Island NS BU-WF-182   Ice House NY Buildings $56,634.57  $              7,319.39 2

Fire Island NS BU-WF-188   Corn  Crib NY Buildings $28,090.75  $                       -   2

Fire Island NS BU-WF-190   Carriage House NY Buildings $124,369.52  $            27,950.71 2

Fire Island NS BU-WF-191   Caretakers Workshop NY Buildings $85,237.18  $                       -   2

Fire Island NS BU-WF-186   Old Barn NY Buildings $57,767.26  $            22,344.87 2

Fire Island NS MA-WH-Watch Hill Channel 001 NY All Others $4,906,417.37  $       1,532,076.86 2

Fire Island NS MA-SH-Sailors Haven Channel 002 NY All Others $2,044,341.05  $          328,538.42 2

Fire Island NS
WWS-LS Waste Water System NY

Waste Water

Systems
$536,495.06  $                       -   2

Fire Island NS
WWS-WH Waste Water System NY

Waste Water

Systems
$1,761,444.95  $            50,485.04 2

Fire Island NS
WWS-SH Waste Water System NY

Waste Water

Systems
$846,972.29  $            62,174.71 2

Fire Island NS
RO-LS-100   West End Road - RT100 NY Unpaved Roads $1,828,649.18  $                       -   2

Fire Island NS
WWS-TA Waste Water System NY

Waste Water

Systems
$446,341.70  $              9,672.66 2

Fire Island NS DWS-SH Domestic Water System NY Water Systems $193,735.10  $            22,874.16 2

Fire Island NS DWS-WH-Domestic Water System NY Water Systems $701,512.14  $          107,527.89 2

Fire Island NS DWS-TA- Domestic Water System NY Water Systems $772,548.23  $                       -   2

Fire Island NS DWS-LS-Domestic Water System NY Water Systems $578,629.24  $              4,664.38 2

Fire Island NS EDS-SH-Electric Distribution System NY All Others $12,002.70  $                       -   2

Fire Island NS EDS-WH-Electric Distribution System NY All Others $12,002.70  $                       -   2

Flight 93 NMem Plaza Restrooms PA Buildings $193,538.64  $                       -   2

Flight 93 NMem Tower of Voices Landscape PA All Others $195,251.78  $                       -   2

Flight 93 NMem Ring Road PA Paved Roads $10,780,706.83  $       1,521,327.15 2

Flight 93 NMem Roadway Grounds PA All Others $402,966.98  $                       -   2

Flight 93 NMem Memorial Landscape PA All Others $74,934,030.05  $          932,214.75 2

Flight 93 NMem
PCSM Bio-Retention Pond #1 PA

Waste Water

Systems
$556,494.25  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Commanding Officers Quarters Exhibit Systems MD All Others $83,022.89  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Commanding Officers Quarters MD Buildings $2,194,520.14  $          113,528.64 2

Fort McHenry NM & Historic Shrine FOMC Powder Magazine MD Buildings $1,429,299.20  $            18,255.00 2

Fort McHenry NM & Historic Shrine FOMC Junior Officers Quarters MD Buildings $1,732,499.95  $            62,717.80 2

Fort McHenry NM & Historic Shrine FOMC Enlisted Mens Barracks No. 1 MD Buildings $2,772,045.37  $          229,155.93 2

Fort McHenry NM & Historic Shrine FOMC Enlisted Mens Barracks No. 2 MD Buildings $2,641,636.45  $          147,309.65 2

Fort McHenry NM & Historic Shrine FOMC Sally Port MD Buildings $2,047,344.35  $            31,475.00 2

Fort McHenry NM & Historic Shrine FOMC Boundary Iron Fence MD All Others $3,804,969.28  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Armistead Monument MD All Others $916,359.19  $            13,525.00 2

Fort McHenry NM & Historic Shrine FOMC Statue of Orpheus MD All Others $2,890,460.04  $            19,620.00 2

Fort McHenry NM & Historic Shrine FOMC Fort Scarp Wall MD All Others $119,665,280.10  $          112,581.93 2

Fort McHenry NM & Historic Shrine FOMC Fort Breast Height Wall MD All Others $29,039,366.46  $          126,621.60 2

Fort McHenry NM & Historic Shrine FOMC Ravelin Scarp Walls MD All Others $18,005,109.84  $            17,989.70 2

Fort McHenry NM & Historic Shrine FOMC Ravelin Gun and Emplacements MD All Others $12,524,553.22  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Ravelin Revetment Wall MD All Others $4,563,947.19  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Water Battery Revetment Walls MD All Others $31,749,742.40  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Water Battery Emplacements MD All Others $15,655,691.52  $            84,846.69 2

Fort McHenry NM & Historic Shrine FOMC Parade Wall MD All Others $21,590,701.55  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Parade Drive RT 905 MD Paved Roads $23,940.67  $                       -   2

Fort McHenry NM & Historic Shrine FOMC Magazine No. 1 MD All Others $33,691,048.15  $              2,292.00 2

Fort McHenry NM & Historic Shrine FOMC Fort Avenue RT 10 MD Paved Roads $595,950.75  $          217,633.85 2

Fort McHenry NM & Historic Shrine FOMC Landscape MD All Others $4,599,428.88  $          547,188.00 2

Fort McHenry NM & Historic Shrine FOMC Maintenance Shop MD Buildings $1,479,931.24  $            48,710.22 2

Fort McHenry NM & Historic Shrine FOMC Visitor Center Parking, RT 900 MD Paved Roads $808,094.96  $          598,239.86 2

Fort McHenry NM & Historic Shrine
FOMC Overflow Parking, RT 904 MD Unpaved Roads $135,074.06  $                       -   2

Fort Monroe NM Bachelors Quarters, Building 50 VA Buildings $2,339,230.98  $          154,433.62 2

Fort Monroe NM Original Fort Headquarters - Maintained Landscape VA All Others $87,974.22  $            16,815.71 2

Fort Monroe NM Parade Ground VA All Others $1,019,859.54  $            87,824.40 2

Fort Monroe NM Robert E Lee's Quarters, Maintained Landscape VA All Others $61,043.33  $            40,692.43 2

Fort Monroe NM Bldg 32 Northshore Campground Store VA Buildings $825,844.67  $            33,404.00 2

Fort Necessity NB Fort Braddock Road Trace/Trail PA Trails $342,284.39  $                       -   2

Fort Necessity NB Fort Store House PA Buildings $95,782.71  $                       -   2

Fort Necessity NB Great Meadows Trails PA Trails $367,628.19  $            29,991.60 2

Fort Necessity NB Mt Washington  Cultural Landscape Area Grounds PA All Others $1,199,815.56  $              9,997.20 2

Fort Necessity NB Braddocks Grave  Cultural Landscape Area Grounds PA All Others $1,465,109.65  $                       -   2

Fort Necessity NB Braddocks Grave Road Trace / Trail PA Trails $25,476.96  $            21,907.74 2

Fort Necessity NB Jumonville Cultural Landscape Area  Grounds PA All Others $311,683.28  $            32,817.43 2

Fort Necessity NB Visitor Center Parking Lot, Rt 900 PA Paved Roads $300,161.84  $            57,234.92 2

Fort Necessity NB Visitor Center Access Road , Rt. 010 PA Paved Roads $365,770.89  $          467,256.95 2

Fort Stanwix NM Fort and  Bastion  Maintained Landscapes NY All Others $17,532.05  $                       -   2

Fort Stanwix NM Ditch Slope NY All Others $100,194.08  $                       -   2

Fort Stanwix NM Parade Grounds NY All Others $176,369.89  $          280,628.00 2

Fort Stanwix NM Maintenance Building NY Buildings $1,984,497.17  $            65,319.69 2

Fort Stanwix NM Willett Center NY Buildings $7,708,905.23  $            15,000.00 2

Fort Stanwix NM Maingate Bridge NY All Others $24,658.30  $              8,303.81 2

Fort Stanwix NM Main Drawbridge, South Entrance 1760-0001 NY Paved Roads $308,313.45  $          225,304.50 2

Fort Stanwix NM Electrical System NY All Others $250,308.61  $          109,734.72 2

Fort Stanwix NM Phone System NY All Others $75,942.65  $                       -   2

Friendship Hill NHS Gallatin House Road Knoll Road, RT 0400 PA Paved Roads $293,276.39  $          319,659.75 2

Friendship Hill NHS Thomas Claire  Grave Stone PA All Others $184,937.28  $            68,989.45 2

Friendship Hill NHS Sophias Grave Wall PA All Others $123,291.51  $            11,683.13 2

Friendship Hill NHS Thomas Claire Comfort Station PA Buildings $688,925.07  $              6,280.96 2

Friendship Hill NHS Thomas Claire Grounds PA All Others $2,580,105.16  $            36,854.39 2

Friendship Hill NHS Entrance Road, RT 0010 PA Paved Roads $1,235,949.39  $          114,973.26 2

Frederick Law Olmsted NHS Olmsted barn MA Buildings $6,246,418.68  $            27,690.10 2

Frederick Law Olmsted NHS Olmsted vault MA Buildings $3,658,009.20  $          113,815.00 2

Fredericksburg & Spotsylvania NMP 00000020 WBF Quarters 20 VA Housing $285,567.59  $                       -   2

Fredericksburg & Spotsylvania NMP 4370 FBF Battlefield Grounds VA All Others $1,158,845.38  $            55,354.96 2

Fredericksburg & Spotsylvania NMP 4370 CBF Battlefield Grounds VA All Others $2,257,491.00  $            50,000.00 2

Fredericksburg & Spotsylvania NMP 4370 WBF Battlefield Grounds VA All Others $5,824,326.77  $          114,847.05 2

Fredericksburg & Spotsylvania NMP 4370 SBF Battlefield Grounds VA All Others $3,416,336.37  $            86,902.83 2

Fredericksburg & Spotsylvania NMP Chatham Manor Interpretive Media VA All Others $158,749.57  $                       -   2

Fredericksburg & Spotsylvania NMP FBF Sunken Road Interpretive Media VA All Others $23,330.82  $                       -   2

Fredericksburg & Spotsylvania NMP Prospect Hill Trail and Stops Interpretive Media VA All Others $4,542.28  $                       -   2

Fredericksburg & Spotsylvania NMP Jackson Shrine Interpretive Media VA All Others $9,377.20  $                       -   2

Fredericksburg & Spotsylvania NMP Old Salem Church Interpretive Media VA All Others $25,610.49  $                       -   2

Fredericksburg & Spotsylvania NMP CVC Chancellorsville Visitor Center Interpretive Media VA All Others $497,797.24  $                       -   2

Fredericksburg & Spotsylvania NMP Chancellorsville House Site Ruins Interpretive Media VA All Others $6,813.43  $                       -   2
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Fredericksburg & Spotsylvania NMP Ellwood Interpretive Media VA All Others $508,186.31  $                       -   2

Fredericksburg & Spotsylvania NMP Wilderness Exhibit Shelter Interpretive Media VA All Others $14,865.65  $                       -   2

Fredericksburg & Spotsylvania NMP Saunders Field Interpretive Media VA All Others $2,477.61  $                       -   2

Fredericksburg & Spotsylvania NMP FVC Interpretive Media VA All Others $527,175.17  $                       -   2

Fredericksburg & Spotsylvania NMP Downtown Fredericksburg Interpretive Media VA All Others $4,955.22  $                       -   2

Fredericksburg & Spotsylvania NMP 4370 Chatham Grounds VA All Others $2,991,559.50  $            45,740.00 2

Fredericksburg & Spotsylvania NMP National Cemetery  127th Pennsylvania Monument VA All Others $730,459.59  $                       -   2

Fredericksburg & Spotsylvania NMP 00000001 National Cemetery Lodge (Qtrs. 1) VA Housing $451,484.96  $          134,523.22 2

Fredericksburg & Spotsylvania NMP Chatham South Greenhouse VA Buildings $169,360.18  $          132,702.35 2

Fredericksburg & Spotsylvania NMP Chatham North Greenhouse VA Buildings $124,972.01  $          154,150.69 2

Fredericksburg & Spotsylvania NMP 00000018 Chatham Caretakers Cottage (Q18) VA Housing $245,242.36  $                       -   2

Fredericksburg & Spotsylvania NMP Chatham Formal Gardens VA All Others $500,614.55  $                       -   2

Fredericksburg & Spotsylvania NMP Chatham Rotunda VA All Others $782,784.58  $                       -   2

Fredericksburg & Spotsylvania NMP Chatham Pergola VA All Others $438,359.36  $                       -   2

Fredericksburg & Spotsylvania NMP Chatham Statuary VA All Others $2,044,055.87  $                       -   2

Fredericksburg & Spotsylvania NMP Chatham Lane RT 0500 VA Paved Roads $892,980.17  $            58,532.48 2

Fredericksburg & Spotsylvania NMP 00000004 CBF  Quarters 4 VA Housing $183,610.14  $            32,410.87 2

Fredericksburg & Spotsylvania NMP 00000006 CBF  Quarters 6 VA Housing $183,610.14  $            32,008.39 2

Fredericksburg & Spotsylvania NMP 00000003 CBF  Quarters 3 VA Housing $210,056.04  $                       -   2

Fredericksburg & Spotsylvania NMP Jackson Trail East  RT 0016 VA Paved Roads $762,521.76  $            44,569.59 2

Fredericksburg & Spotsylvania NMP CBF  27 Indiana Infantry Monument VA All Others $12,524.55  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  General E. F. Paxton Monument VA All Others $55,108.03  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  114th Regiment PA Volunteers Monument VA All Others $76,870.73  $                       -   2

Fredericksburg & Spotsylvania NMP CBF General Thomas J. "Stonewall" Jackson Monument VA All Others $821,467.36  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  Jackson Monument VA All Others $18,310.90  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  23rd Regiment New Jersey Volunteers Monument VA All Others $2,145,862.08  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  15th Regiment New Jersey Volunteers Monument VA All Others $533,402.63  $                       -   2

Fredericksburg & Spotsylvania NMP CBF  Commemorative Cedars Plaque VA All Others $7,627.35  $                       -   2

Fredericksburg & Spotsylvania NMP WBF  Wilderness Exhibit Shelter VA Buildings $104,931.53  $            33,338.29 2

Fredericksburg & Spotsylvania NMP WBF  General Alexander Hays Monument VA All Others $353,057.60  $                       -   2

Fredericksburg & Spotsylvania NMP WBF  140th New York Infantry Monument VA All Others $46,378.39  $                       -   2

Fredericksburg & Spotsylvania NMP WBF  12th New Jersey Regiment Monument VA All Others $28,992.33  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  Shelter (Tour Stop 13) VA Buildings $362,512.48  $            33,338.29 2

Fredericksburg & Spotsylvania NMP SBF  Stuart Memorial VA All Others $11,205.36  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  General Sedgwick Monument VA All Others $260,972.70  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  49th New York Infantry Monument VA All Others $148,074.69  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  15th Regiment New Jersey Volunteers Monument VA All Others $503,891.44  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  126th Ohio Regiment Monument VA All Others $939,341.49  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  1st Maryland  U.S. Monument VA All Others $8,273.83  $                       -   2

Fredericksburg & Spotsylvania NMP FRSP-Wilderness Crossing Trail VA Trails $17,165.46  $                       -   2

Fredericksburg & Spotsylvania NMP FBF  Ennis (Innis) House VA Buildings $146,088.74  $                       -   2

Fredericksburg & Spotsylvania NMP FBF Log Shop/Curatorial Storage Building VA Buildings $209,845.99  $                       -   2

Fredericksburg & Spotsylvania NMP 00000002 FBF  Qtrs. 2  (Superintendents  Quarters) VA Housing $637,210.16  $            49,722.11 2

Fredericksburg & Spotsylvania NMP FRSP-Bullock House Site Parking RT0955 VA Paved Roads $10,089.81  $              1,702.09 2

Fredericksburg & Spotsylvania NMP FBF  Lee Hill Exhibit Shelter VA Buildings $211,541.96  $            33,812.70 2

Fredericksburg & Spotsylvania NMP FBF  Cobb Monument VA All Others $3,757.37  $                       -   2

Fredericksburg & Spotsylvania NMP FBF  Parkers Battery  Marker VA All Others $10,159.56  $                       -   2

Fredericksburg & Spotsylvania NMP FBF  Meade Monument VA All Others $1,043,513.69  $                       -   2

Fredericksburg & Spotsylvania NMP Lee Drive  RT 0010 VA Paved Roads $14,317,953.21  $       1,957,148.47 2

Fredericksburg & Spotsylvania NMP FRSP-FBF Sunken Road & Willis Hill VA All Others $726,219.33  $                       -   2

Fredericksburg & Spotsylvania NMP FRSP-WBF Ellwood Grounds VA All Others $1,298,697.20  $                       -   2

Fredericksburg & Spotsylvania NMP FRSP-CBF Jackson Shrine (ML) VA All Others $69,721.15  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Main Building VA Buildings $3,234,641.62  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Training Building VA Buildings $293,808.27  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Paint Shop VA Buildings $48,426.00  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Flammable Storage Building VA Buildings $105,931.87  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Equipment Bay 1 (Back of Compound) VA Buildings $836,449.04  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Equipment Bay 2 (New Bays) VA Buildings $418,224.52  $                       -   2

Fredericksburg & Spotsylvania NMP FREEMNT Material Storage Building VA Buildings $575,058.72  $                       -   2

Fredericksburg & Spotsylvania NMP FBF  Maryland Monument VA All Others $13,693.14  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  1st Mass Monument VA All Others $198,928.81  $                       -   2

Fredericksburg & Spotsylvania NMP FBF Earthworks VA All Others $1,202,427.41  $                       -   2

Fredericksburg & Spotsylvania NMP CBF Earthworks VA All Others $1,202,476.55  $                       -   2

Fredericksburg & Spotsylvania NMP WBF Earthworks VA All Others $1,202,476.55  $                       -   2

Fredericksburg & Spotsylvania NMP SBF Earthworks VA All Others $1,207,882.25  $                       -   2

Fredericksburg & Spotsylvania NMP SBF  126th Ohio Memorial VA All Others $1,274,729.92  $                       -   2

Fredericksburg & Spotsylvania NMP National Cemetery Moesh Memorial VA All Others $113,394.98  $                       -   2

Fredericksburg & Spotsylvania NMP National Cemetery Parkers Battery Memorial VA All Others $16,558.35  $                       -   2

Fredericksburg & Spotsylvania NMP
Jackson Trail West  RT 0017 VA Unpaved Roads $739,352.24  $          340,409.68 2

Fredericksburg & Spotsylvania NMP FBF Reconstructed Stone Wall VA All Others $11,597,736.28  $                       -   2

First State NM Dover Green DE All Others $16,547.97  $                       -   2

Gauley River NRA
Tail water campground road GARI-0200 WV Unpaved Roads $30,144.24  $                       -   2

Gauley River NRA
Tail Water Parking GARI-0900 WV Unpaved Roads $179,828.05  $                       -   2

Gauley River NRA
Woods Ferry  Access Road WV Unpaved Roads $1,285,466.22  $                       -   2

Gauley River NRA Woods Ferry Vault Toilet WV Buildings $15,800.62  $                       -   2

Gauley River NRA Woods Ferry Boat Launch #1 WV All Others $36,952.98  $                       -   2

Gauley River NRA Woods Ferry Campground Vault Toilet WV Buildings $15,800.62  $                       -   2

Gauley River NRA Woods Ferry Boat Launch #2 WV All Others $3,695.30  $                       -   2

Gauley River NRA
Masons Branch Access Road WV Unpaved Roads $4,301,404.80  $          268,690.03 2

Gauley River NRA
Masons Branch Lower Parking Area WV Unpaved Roads $55,774.36  $                       -   2

Gauley River NRA Gauley Restroom WV Buildings $554,300.53  $            33,873.24 2

Gauley River NRA Gauley River National Recreation Area Boundary WV All Others $480,986.60  $                       -   2

Gauley River NRA Gauley Vault Toilet WV Buildings $63,202.50  $              4,852.60 2

Gauley River NRA Tail Water Access Road-GARI-RT0100 WV Paved Roads $4,989,629.57  $          657,774.08 2

Gauley River NRA
Gauley Launch Site Parking Area RT 972 WV Unpaved Roads $82,167.59  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Edwards Hall NY Buildings $1,524,434.14  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Storage Bldg NY Buildings $65,156.51  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Adminstration/Hangar NY Buildings $22,231,331.24  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Boat House NY Buildings $158,089.47  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Picnic Shelter NY Buildings $75,879.64  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPDTransformer Bldg NY Buildings $32,252.47  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Fuel Farm NY Buildings $33,881.38  $                       -   2

Gateway NRA JABA BU-NSFB-P  NYPD Pool Storage Bldg NY Buildings $46,912.68  $                       -   2

Gateway NRA STIS MFR New Dorp High School Parking Rt 953C NY Paved Roads $2,481,244.66  $          503,779.12 2

Gateway NRA JABA UT-WRD Heating Fuel Oil System NY All Others $11,708.30  $                       -   2

Gateway NRA JABA BK-BPRL Riis Landing Bulkhead NY All Others $2,854,213.15  $                       -   2

Gateway NRA
STIS FW Storm Sewer System NY

Waste Water

Systems
$1,729,164.73  $              2,492.48 2

Gateway NRA STIS FW Diesel Fuel System NY All Others $12,142.93  $                       -   2

Gateway NRA STIS MF Diesel Fuel System NY All Others $24,703.66  $                       -   2

Gateway NRA STIS-UT GK Diesel Fuel System NY All Others $16,041.09  $                       -   2

Gateway NRA STIS GKML  Maintained Landscape NY All Others $5,044,588.01  $       4,828,037.83 2

Gateway NRA BU-BPSC-P  M-1   Bird House NEC17745300-B001-03 NY Buildings $161,373.08  $            33,656.95 2

Gateway NRA BU-BPSC-P  W-1   Bayberry Room NEC17745300-B001-03 NY Buildings $622,975.66  $            97,939.74 2

Gateway NRA JABA PK-BPSC-P   Paved Parking Lot   NEC17745300-B001-03 NY Paved Roads $5,294,922.17  $       3,933,546.98 2

Gateway NRA
JABA PK-BPSC-P   Unpaved Parking Lot   NEC17745300-B001-03 NY Unpaved Roads $2,033,965.24  $                       -   2

Gateway NRA UT-BPSC-P  City Water Distribution System  NEC17745300-B001- NY Water Systems $3,796,234.86  $                       -   2

Gateway NRA UT-BPSC-P   Electric System  NEC17745300-B001-03 NY All Others $0.00  $                       -   2

Gateway NRA
UT-BPSC-P   Wastewater Collection System  NEC17745300-B001-0 NY

Waste Water

Systems
$10,953,180.72  $                       -   2

Gateway NRA BU-BPSG-P  SGBC Pool Pump Bldg-2  NEC1774-5300-B002-03 NY Buildings $31,370.83  $                       -   2

Gateway NRA JABA BU-BPSG-P  SGBC Pool Pump Bldg-3  NEC1774-5300-B002-03 NY Buildings $21,617.88  $              7,162.86 2

Gateway NRA
JABA PK-BPSG-P  SGBC Unpaved Parking Lot  NEC1774-5300-B002- NY Unpaved Roads $4,041,201.33  $                       -   2

Gateway NRA JABA PK-BPSG-P  SGBC Paved Parking Lot  NEC1774-5300-B002-03 NY Paved Roads $1,679,607.52  $       1,876,745.77 2

Gateway NRA
UT-BPSG-P  SGBC Wastewaster Collection System NEC1774-5300-B NY

Waste Water

Systems
$77,519,455.17  $                       -   2

Gateway NRA UT-BPSG-P  SGBC City Water Distribution System  NEC1774-5300 NY Water Systems $859,101.63  $                       -   2

Gateway NRA UT-BPSG-P  SGBC Electric System  NEC1774-5300-B002-03 NY All Others $0.00  $                       -   2

Gateway NRA
UT-BPSG-P  SGBC UB Septic System   NEC1774-5300-B002-03 NY

Waste Water

Systems
$19,006.52  $                       -   2

Gateway NRA D-BP-P RPYC  Rockaway Point Yacht Club Dock NY All Others $31,133.24  $                       -   2

Gateway NRA JABA PK-BP-P RPYC  Rockaway Point Yacht Club Parking Lot NY Paved Roads $35,629.40  $                       -   2

Gateway NRA STIS BU-STIS-C GK Marina Office NY Buildings $24,067.96  $                       -   2

Gateway NRA STIS BU-STIS-C GK Marina Restroom NY Buildings $24,024.98  $                       -   2

Gateway NRA STIS BU-STIS-C GK Marina Guard Booth NY Buildings $2,292.19  $                       -   2

Gateway NRA STIS MFR NEW DORP HIGH SCHOOL PARKING B Rt 953B NY Paved Roads $1,927,623.62  $          175,356.27 2

Gateway NRA BU-BPSC-P  W-1   Pool Building NY Buildings $219,345.40  $            21,714.89 2

Gateway NRA BU-BPSG-P  Lifeguard Shack NY Buildings $14,538.99  $            11,179.29 2

Gateway NRA BU-BPSG-P  Outdoor Bar NY Buildings $44,421.14  $                       -   2

Gateway NRA STIS PK-STIS-C GK Marina Parking Lot NY Paved Roads $411,590.65  $          592,723.95 2

Gateway NRA STIS GK Marina-C Slips, moorings, and docks NY All Others $15,622,596.30  $       3,358,008.57 2

Gateway NRA STIS UT-STIS-C Small Marina Dock Electrical Syst & Lighting NY All Others $2,977,666.14  $            23,656.99 2

Gateway NRA SAHO SDB2  Fee Booth  2 NJ Buildings $11,219.25  $                       -   2

Gateway NRA SAHO SDB3  Fee Booth  3 NJ Buildings $11,219.25  $                       -   2

Gateway NRA SAHO SDB4  Fee Booth  4 NJ Buildings $11,219.25  $                       -   2
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Gateway NRA SAHO SDB1 Fee Booth 1 NJ Buildings $23,640.57  $                       -   2

Gateway NRA SAHO SDBA Lot B Seawall NJ All Others $101,380.94  $                       -   2

Gateway NRA SAHO RD FEE  PLAZA NJ Paved Roads $4,887,426.77  $            39,875.11 2

Gateway NRA SAHO SDM South District Mowed Area NJ All Others $50,443.75  $                       -   2

Gateway NRA SAHO SDB 605 Lot D Lifeguard First Aid HQ NJ Buildings $210,361.48  $              1,051.84 2

Gateway NRA SAHO  CDT Sandy Hook Trail (8.8 miles)includes old dune trai NJ Trails $1,024,439.19  $            23,339.50 2

Gateway NRA SAHO  CDB608 Lot E Lifeguard First Aid Station NJ Buildings $306,174.04  $              1,561.35 2

Gateway NRA SAHO  CDR Lot E Parking Lot Route993 P NJ Paved Roads $3,955,499.93  $       1,910,611.44 2

Gateway NRA SAHO CDHF441 Battery Kingman NJ All Others $265,241,856.87  $              9,651.31 2

Gateway NRA SAHO  CDHF440 Battery Mills NJ All Others $265,241,856.87  $          494,673.01 2

Gateway NRA STIS FWHB109 Officer Club NY Buildings $3,608,297.97  $          680,733.43 2

Gateway NRA STIS FWHF133 Battery Duane NY All Others $86,954,319.98  $                       -   2

Gateway NRA STIS FWHF182 Catlin Magazine NY All Others $12,002,429.71  $                       -   2

Gateway NRA STIS FWB220 Pass & ID NY Buildings $1,020,994.47  $            59,291.43 2

Gateway NRA STIS FWHB301 Maint shop/office NY Buildings $3,008,875.41  $          472,080.11 2

Gateway NRA STIS FWHB302 Auto/equipment Maintenance shop NY Buildings $2,352,475.68  $       1,316,307.68 2

Gateway NRA STIS FWHB305 Facility Maint/Admin NY Buildings $1,494,792.37  $            38,554.04 2

Gateway NRA STIS FWHB310 Wood Shop/Break Room NY Buildings $482,809.72  $            90,691.77 2

Gateway NRA STIS FWHF316 Battery Barbour NY All Others $2,022,193.49  $            11,200.00 2

Gateway NRA STIS FWHF316A Battery Bacon NY All Others $2,022,193.49  $                       -   2

Gateway NRA STIS FWHF316B Battery Turnbull NY All Others $2,022,193.49  $                       -   2

Gateway NRA STIS FWHF317 Battery Hudson NY All Others $107,088.76  $                       -   2

Gateway NRA STIS FWHF319 Battery Dix NY All Others $2,022,193.49  $            39,000.00 2

Gateway NRA STIS FWHB352 Carriage House NY Buildings $2,457,139.65  $                914.87 2

Gateway NRA STIS FWHS307 Ready magazine NY All Others $130,576.85  $                       -   2

Gateway NRA SAHO  CDHF442 Igloo Magazine NJ All Others $10,591,075.31  $                       -   2

Gateway NRA SAHO   CDHS420 Nike Radar Tower NJ All Others $21,765.41  $                       -   2

Gateway NRA SAHO  CDHS421 Nike Radar Tower NJ All Others $21,765.41  $                       -   2

Gateway NRA SAHO  CDHS422 Nike Radar Tower NJ All Others $21,765.41  $                       -   2

Gateway NRA SAHO  CDHS423  NIKE RADAR SENTRY BOX NJ All Others $0.00  $                       -   2

Gateway NRA SAHO   CDHB433 S. Maint  TentStorage NJ Buildings $355,551.98  $                       -   2

Gateway NRA STIS GKB101 Beach Center NY Buildings $3,616,932.96  $            57,185.70 2

Gateway NRA SAHO    CDBR Horseshoe Cove Bridge NJ All Others $146,788.10  $                       -   2

Gateway NRA SAHO  NDHBP002 Officer Row House #2 NJ Buildings $2,432,766.38  $          726,892.17 2

Gateway NRA SAHO  NDHBP003 Officer Row House #3 NJ Buildings $2,432,766.38  $          377,625.93 2

Gateway NRA SAHO  NDHBP004 Officer Row House #4 NJ Buildings $2,432,766.38  $          383,025.55 2

Gateway NRA SAHO  NDHBP005 Officer Row House #5 NJ Buildings $2,432,766.38  $          340,165.38 2

Gateway NRA SAHO  NDHBP006 Officer Row House #6 NJ Buildings $2,512,765.46  $          398,830.35 2

Gateway NRA SAHO   NDHBP008 Officer Row House #8 NJ Buildings $2,512,765.46  $          357,081.43 2

Gateway NRA SAHO   NDHBP009 Officer Row House #9 NJ Buildings $2,723,583.96  $          440,242.54 2

Gateway NRA SAHO   NDHBP010 Officer Row House #10 NJ Buildings $2,723,583.96  $          769,844.26 2

Gateway NRA SAHO  NDHBP011 Officer Row House #11 NJ Buildings $2,723,583.96  $          849,580.19 2

Gateway NRA SAHO NDHBP012 Officer Row House #12 NJ Buildings $3,262,594.63  $       1,281,774.65 2

Gateway NRA SAHO  NDHBP013 Officer Row House #13 NJ Buildings $2,723,583.96  $          331,885.42 2

Gateway NRA SAHO  NDHBP014 Officer Row House #14 NJ Buildings $2,723,583.96  $          430,234.48 2

Gateway NRA SAHO  NDHBP015 Officer Row House #15 NJ Buildings $2,723,583.96  $          500,059.26 2

Gateway NRA SAHO NDHBP016 Officer Row House #16 NJ Buildings $2,512,765.46  $          392,588.90 2

Gateway NRA SAHO  NDHBP017 Officer Row House #17 NJ Buildings $2,512,765.46  $          434,339.04 2

Gateway NRA SAHO  NDHQ021 Quarters #21 NJ Housing $2,223,159.68  $          197,270.15 2

Gateway NRA STIS RD-FW174 Battery Weed Road RT 446 NY Paved Roads $1,075,233.89  $          284,262.21 2

Gateway NRA STIS FWR179 Mont Sec Ave RT 441 NY Paved Roads $253,422.09  $          209,573.22 2

Gateway NRA STIS FWR186 Coast Guard Drive (Purshing Rd) RT 449 NY Paved Roads $452,539.44  $          445,094.82 2

Gateway NRA STIS FWR187 Molony Road RT 451 NY Paved Roads $144,812.62  $            35,964.07 2

Gateway NRA STIS FWR188 Drum Ave RT 450 NY Paved Roads $398,234.71  $          219,626.83 2

Gateway NRA STIS FWR190 Marshall Road RT 448 NY Paved Roads $687,859.95  $          661,340.93 2

Gateway NRA STIS FWR191 Tompkins Street RT 447 NY Paved Roads $271,523.66  $          211,588.23 2

Gateway NRA STIS RD-FW203 Path Road (Navy Lodge) RT 439 NY Paved Roads $162,914.20  $          108,252.72 2

Gateway NRA
STIS RD GK RT 232 Bulkhead Road & Bulkhead Spur NY Unpaved Roads $5,883,784.09  $       2,202,700.51 2

Gateway NRA
STIS GKR -00_460 Access to beach (Crooks Point) NY Unpaved Roads $1,474,768.63  $                       -   2

Gateway NRA STIS MFR327 Shore Road , Historic (closed to Public) NY Trails $340,389.71  $                       -   2

Gateway NRA SAHO  NDHB023 Barracks #23 NJ Buildings $7,213,965.88  $       1,597,189.31 2

Gateway NRA SAHO  NDHB024 Barracks #24 NJ Buildings $7,213,965.88  $       1,532,882.54 2

Gateway NRA SAHO   NDHB025 Barracks #25 HQ Visitor Center NJ Buildings $12,098,978.52  $       6,304,193.00 2

Gateway NRA SAHO NDHBP27 BOQ  #27 NJ Buildings $3,458,002.06  $          475,974.60 2

Gateway NRA SAHO  NDHB32 Ranger Complex #32 NJ Buildings $8,235,653.95  $          585,566.99 2

Gateway NRA SAHO NDHBP33 BAKERY #33 NJ Buildings $760,187.27  $          496,673.93 2

Gateway NRA SAHO  NDHB34 Fire Station #34 NJ Buildings $717,152.04  $          272,205.86 2

Gateway NRA SAHO  NDHB36 NCO Mule Barn #36 NJ Buildings $2,383,369.88  $          523,026.75 2

Gateway NRA SAHO  NDHB49 Warehouse #49 NJ Buildings $2,118,245.75  $          334,425.55 2

Gateway NRA SAHO  NDHB51 Firehouse #51 NJ Buildings $490,983.07  $          102,348.58 2

Gateway NRA SAHO  NDHB53 Post Exchange NJ Buildings $1,783,311.28  $          481,922.47 2

Gateway NRA SAHO  NDHB55  Mess Hall#55 NJ Buildings $1,279,697.33  $       1,246,837.57 2

Gateway NRA SAHO NDHB56 Mess Hall #56 NJ Buildings $1,279,697.33  $          809,657.68 2

Gateway NRA SAHO NDHB57 Mess Hall #57 NJ Buildings $1,279,697.33  $       1,208,795.49 2

Gateway NRA SAHO NDHB58 Mess Hall SHU HQ#58 NJ Buildings $2,674,990.34  $          724,938.48 2

Gateway NRA SAHO  NDHB60 Gas Station NJ Buildings $651,996.58  $          255,541.73 2

Gateway NRA SAHO  NDHBP80 Building #80 NJ Buildings $648,894.99  $                       -   2

Gateway NRA SAHO  CDLHaly Halyburton Memorial Grounds NJ All Others $33,785.58  $              1,285.54 2

Gateway NRA SAHO NDHB102 Education Center #102 NJ Buildings $5,768,636.87  $       2,792,410.00 2

Gateway NRA SAHO  NDHB114 Officers Club NJ Buildings $9,462,638.08  $       5,305,616.18 2

Gateway NRA SAHO NDHF174A Proof Battery NJ All Others $68,885,042.69  $                       -   2

Gateway NRA SAHO  NDHF181 9-Gun Battery NJ All Others $206,655,128.06  $          110,300.00 2

Gateway NRA SAHO  NDHS Officer Row Seawall NJ All Others $18,172,879.83  $       8,025,330.44 2

Gateway NRA SAHO  NDHL Barracks Walkways Pershing Field NJ Trails $137,443.99  $            80,372.13 2

Gateway NRA SAHO  NDHL Historic Walkway Sergeants Row NJ Trails $26,595.47  $            21,744.74 2

Gateway NRA SAHO  North District Sandy Hook, Docks NJ All Others $1,031,483.98  $          143,164.65 2

Gateway NRA SAHO  NDBC 624 North Beach Complex (Concession) Lot I NJ Buildings $1,613,377.32  $            18,902.94 2

Gateway NRA SAHO  NDB Observation Deck N. Beach NJ Buildings $1,073,328.57  $                       -   2

Gateway NRA SAHO  NDR North Beach Parking Lot I Route 930P NJ Paved Roads $1,990,271.61  $                       -   2

Gateway NRA STIS FWMG Grounds NY All Others $10,258,707.83  $       1,306,269.72 2

Gateway NRA JABA PK-NSFB-C Aviator Sports Paved Parking Lot CCGATE015 NY Paved Roads $24,471,725.17  $     19,015,283.97 2

Gateway NRA JABA D-DSFB-C Gateway Marina Docks NY All Others $18,471,112.04  $                       -   2

Gateway NRA JABA BU-NSFB-C AVIATOR SPORTS LOCKER NY Buildings $323,176.27  $                       -   2

Gateway NRA SAHO Bldg.# 70 Fort Hancock PX NJ Buildings $0.00  $                       -   2

Gateway NRA JABA BW-BPRL Riis Landing Breakwater NY All Others $3,032,601.47  $       2,002,561.00 2

Gateway NRA Gateway Office Building NJ Buildings $450,172.23  $            44,347.89 2

Gateway NRA SAHO CDHS 409 Nike radar site NY Buildings $289,360.18  $          201,561.00 2

Gateway NRA JABA PK-BPSC-P Beach 222nd St Parking Area NY Paved Roads $473,017.51  $                       -   2

Gateway NRA SAHO  NDB 622 Lifeguard First Aid Gunnison Lot G NJ Buildings $251,428.06  $            32,610.98 2

Gateway NRA STIS FWR Main Gate Parking RT 954P NY Paved Roads $73,840.84  $            48,723.44 2

Gateway NRA STIS PK-GK Entrance parking RT 940P NY Paved Roads $264,304.38  $          107,873.22 2

Gateway NRA STIS  PK-GK Boat launch parking RT 943P NY Paved Roads $975,181.37  $          522,471.95 2

Gateway NRA STIS  PK-GK Area E parking RT 944P NY Paved Roads $408,125.96  $          418,352.59 2

Gateway NRA STIS  PK-GK Area F parking RT 945P NY Paved Roads $1,290,852.43  $       1,086,571.77 2

Gateway NRA STIS  PK-GK Beach pickup area RT 947P NY Paved Roads $117,133.41  $            57,200.32 2

Gateway NRA
STIS  PK-GK STIS-00-143 Athletic field parking NY Unpaved Roads $189,546.20  $                       -   2

Gateway NRA STIS MFR Circle parking RT 951P NY Paved Roads $1,543,975.58  $          589,653.15 2

Gateway NRA STIS MFR New Dorp HS parking RT 953A NY Paved Roads $302,026.14  $            72,710.55 2

Gateway NRA STIS FWHF155 Battery Catlin NY All Others $21,334,141.30  $                       -   2

Gateway NRA SAHO  NDHBP301FtHancockOfficersMess NJ Buildings $2,424,424.22  $                       -   2

Gateway NRA SAHO  NDHBP302FtHancockCampHQMAST NJ Buildings $588,665.86  $                       -   2

Gateway NRA SAHO  NDHBP303FtHancockStorehouse(MAST)HS NJ Buildings $588,665.86  $            19,918.67 2

Gateway NRA SAHO  NDHBP304FtHancockLatrine(MAST) NJ Buildings $578,069.56  $                       -   2

Gateway NRA SAHO  NDHBP305FtHancockDispensary(MAST) NJ Buildings $1,005,348.95  $              3,026.27 2

Gateway NRA SAHO  NDZ307 Old Gunnison Lift Station NJ Buildings $193,484.05  $            40,910.12 2

Gateway NRA SAHO  NDHBP315FtMessHall(MAST) NJ Buildings $1,019,488.47  $              8,746.02 2

Gateway NRA SAHO  NDHBP316 FtHancockPostExchange(MAST) NJ Buildings $341,657.05  $                  75.06 2

Gateway NRA SAHO  NDHBP 317Ft HancockMess Hall (MAST) NJ Buildings $1,019,488.47  $                       -   2

Gateway NRA SAHO  NDHBP 318 FtHancockEnlsted MensLatrine(MAST) NJ Buildings $302,989.78  $              3,359.76 2

Gateway NRA SAHO  NDHBP319FtHancockEnlistedmensLatrine(MAST) NJ Buildings $302,989.78  $              4,882.35 2

Gateway NRA SAHO   NDHBP320FtHancock EnlistedMensLatrine(MAST) NJ Buildings $302,989.78  $              4,963.30 2

Gateway NRA SAHO  NDHBP321FtHancockEnlistedMens Latrine(MAST) NJ Buildings $302,989.78  $                116.43 2

Gateway NRA SAHO  NDHBP77 FtHancockLaundry(MAST) NJ Buildings $1,607,288.65  $            24,245.94 2

Gateway NRA
SAHO  DR LOT J Parking Lot J North Beach Extension gravel NJ Unpaved Roads $10,596.28  $                       -   2

Gateway NRA SAHO NDHF173 Magazine 173 Traverses NJ All Others $172,379.47  $                       -   2

Gateway NRA SAHO  NDHF174 Magazine 174 Traverses NJ All Others $8,610.63  $                       -   2

Gateway NRA JABA BU-BPFT-T3  Chapel NY Buildings $1,441,154.87  $          384,198.17 2

Gateway NRA JABA BU-BPFT-P-T4  Theater NY Buildings $1,733,808.58  $            73,215.75 2

Gateway NRA JABA BU-BPFT-1   Administration Bldg NY Buildings $5,622,527.16  $       2,430,781.90 2

Gateway NRA JABA BU-BPFT-14  Electrical Vault Bldg NY Buildings $20,524.30  $                       -   2

Gateway NRA JABA BU-BPRP-C605 Clock Stand Bay 6 NY Buildings $86,366.95  $              4,166.67 2

Gateway NRA JABA BU-BPRP-602  Bay 13 Concession NY Buildings $86,366.95  $            31,644.85 2

Gateway NRA JABA BU-BPRP-608 Toll Booth Bldgs A-F NY Buildings $51,838.68  $          107,261.52 2

Gateway NRA SAHO NDHBP018 Clean Ocean Action Officer Row #18 NJ Buildings $2,138,819.29  $            50,017.21 2

Gateway NRA SAHO RD CD 476 Campsite Road  Lot  L RT 476 NJ Paved Roads $312,164.68  $          270,397.76 2

Gateway NRA SAHO CDR479 Fisherman Parking Access RT 479 NJ Paved Roads $811,628.16  $          554,055.94 2

Gateway NRA JABA BU-NSFB-100  Hangar B (HARP) NY Buildings $84,516,826.14  $       7,543,767.18 2

Gateway NRA JABA BU-NSFB-275  US Park Police NY Buildings $4,040,973.38  $          553,681.14 2

Gateway NRA JABA PK-WDWR  Rt.991b- North Channel Bridge Parking/westside NY Paved Roads $1,175,397.67  $          183,884.15 2

Gateway NRA JABA PK-WDWR Rt.991a -North Channel Bridge Parking/eastside NY Paved Roads $1,149,849.35  $          170,829.30 2
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Gateway NRA JABA TR-WDWR-2  South Garden Trail NY Trails $73,314.71  $                       -   2

Gateway NRA JABA TR-WDWR-4  North Spur Trail NY Trails $357,845.60  $                       -   2

Gateway NRA JABA TR-WDWR-5  Fire Break Trail/Westside NY Trails $101,085.43  $                       -   2

Gateway NRA JABA TR-WDWR-6  South Dike Trail NY Trails $11,044.81  $                       -   2

Gateway NRA JABA TR-WDWR-7  East Pond Trail NY Trails $514,155.09  $                       -   2

Gateway NRA JABA TR-WDWR-8  Fire Break Trail/Eastside NY Trails $326,774.13  $                       -   2

Gateway NRA JABA TR-WDWR-9  Fire Break Trail Parallel to RR Tracks NY Trails $879,776.49  $                       -   2

Gateway NRA JABA TR-WDWR-10  First Road Trail/westside NY Trails $120,705.25  $                       -   2

Gateway NRA JABA BU-WDWR-101  Administration Bldg NY Buildings $1,194,430.35  $          179,326.44 2

Gateway NRA JABA RD-BPFT-Rt111AZ Shore Road NY Paved Roads $9,354,250.41  $       8,709,049.26 2

Gateway NRA JABA RD-BPFT-Rt230  Steele Road NY Paved Roads $190,941.71  $            52,526.12 2

Gateway NRA JABA RD-NSFB-Rt464   Aviation Road NY Paved Roads $724,063.10  $          892,504.01 2

Gateway NRA SAHO  Hudson Road RT 661 NJ Paved Roads $1,352,713.60  $       1,883,543.52 2

Gateway NRA SAHO  NDR663 Pennington Road RT 663 NJ Paved Roads $312,164.68  $          143,391.37 2

Gateway NRA SAHO  NDR668 South Bragg Drive RT 668 NJ Paved Roads $825,870.43  $          365,570.35 2

Gateway NRA SAHO  NDR672 Ford Road  RT 672 NJ Paved Roads $249,731.74  $          106,703.08 2

Gateway NRA SAHO  NDR900 Entrance Station Parking RT 900 NJ Paved Roads $759,646.79  $            30,581.47 2

Gateway NRA SAHO  CDR905 SH Visitor  Center # 436 Parking Lot RT 905 NJ Paved Roads $318,243.55  $          179,744.81 2

Gateway NRA SAHO NDR916 Guardian Park Parking Lot RT 916 NJ Paved Roads $671,648.73  $          141,150.57 2

Gateway NRA SAHO  Lighthouse Parking, RT 925P NJ Paved Roads $107,410.27  $          110,330.42 2

Gateway NRA SAHO  Employee Pullout Gunnison  Parking,  RT 931P NJ Paved Roads $88,184.02  $            15,059.87 2

Gateway NRA JABA F-BPFT-H-310  Nike Silo NY All Others $0.00  $                       -   2

Gateway NRA JABA F-BPFT-H-311  Nike Silo NY All Others $0.00  $                       -   2

Gateway NRA JABA F-BPFT-H-312  Nike Silo NY All Others $0.00  $                       -   2

Gateway NRA JABA F-BPFT-H-313  Nike Silo NY All Others $0.00  $                       -   2

Gateway NRA JABA F-BPFT-H-321  Battery Kessler NY All Others $75,832,255.80  $                       -   2

Gateway NRA JABA F-BPFT-H-406  Battery Harris East NY All Others $94,790,319.75  $            42,346.11 2

Gateway NRA JABA F-BPFT-H-410  Battery Harris West NY All Others $105,154,061.38  $            42,346.11 2

Gateway NRA JABA F-BPFT-H-414  Battery Harris - Magazine #1 NY All Others $373,194.25  $                       -   2

Gateway NRA JABA BU-BPRP-H-601A USPP Stables NY Buildings $2,557,661.73  $          579,003.63 2

Gateway NRA JABA BU-BPRP-H-601B  USPP  Stables/Garages NY Buildings $202,577.50  $            71,169.70 2

Gateway NRA JABA RD-BPSC-P Rt222  Breezy Point Surf Club Entr.Rd. NEC177 NY Paved Roads $2,204,799.36  $       2,088,517.18 2

Gateway NRA JABA RD-BPRP-Rt470  Jacob Riis Service Road NY Paved Roads $3,023,596.09  $          209,348.67 2

Gateway NRA JABA PK-NSFB-C Rt901  Gateway Sports Parking NY Paved Roads $3,354,385.99  $          776,525.87 2

Gateway NRA JABA PK-NSFB-C/Rt902  Gateway Marina Parking NY Paved Roads $1,963,072.21  $          902,517.26 2

Gateway NRA JABA PK-BPFT-Rt974  Fisherman Parking NY Paved Roads $1,590,241.34  $          233,020.06 2

Gateway NRA JABA PK-NSFB-C Rt965c Aviator Sports Parking Lot CCGATE015 NY Paved Roads $5,102,284.53  $          971,238.45 2

Gateway NRA JABA PK-NSFB-Rt965d  Ryan Visitors Center Parking NY Paved Roads $1,596,923.21  $          866,818.69 2

Gateway NRA JABA BU-BPRP-H-C603B Golf Course (Starter Bldg) NY Buildings $79,515.24  $              4,010.38 2

Gateway NRA JABA PK-BPFT-Rt976a  Theater Parking A NY Paved Roads $5,847,160.16  $          945,684.98 2

Gateway NRA JABA PK-BPFT-Rt976b  RAA T-7 Parking B NY Paved Roads $217,488.31  $            60,216.29 2

Gateway NRA JABA BU-NSFB-98  Maintenance Facility/Warehouse NY Buildings $34,389,604.29  $       5,197,941.04 2

Gateway NRA JABA BU-NSCP  Canarsie Pier Visitor Center NY Buildings $2,535,910.53  $          104,485.18 2

Gateway NRA
JABA UT-NSFB-H  Apron Drainage System NY

Waste Water

Systems
$51,874.94  $                       -   2

Gateway NRA JABA BU-NSFB-P Tylunus Hall  (NYC Sanitation) NY Buildings $13,183,359.40  $                       -   2

Gateway NRA JABA BU-NSFB-154  Sewage Plant Lift Station Bldg NY Buildings $330,995.05  $          244,576.71 2

Gateway NRA JABA BU-NSFB-75  Sewage Lift Station Bldg NY Buildings $501,558.09  $          487,003.31 2

Gateway NRA JABA BU-NSFB-P  NYPD Bicycle Bldg NY Buildings $508,262.08  $                       -   2

Gateway NRA JABA BU-NSFB-P13  NYPD Bldg 13 NY Buildings $390,939.04  $                       -   2

Gateway NRA JABA BU-NSFB-P90   NYPD Office/Garage Bldg NY Buildings $1,973,916.37  $                       -   2

Gateway NRA JABA BU-NSFB-99A&B  Pump House NY Buildings $439,806.42  $          248,315.64 2

Gateway NRA JABA BU-NSPB-301  Plumb Beach Visitor Center NY Buildings $525,284.04  $          465,467.85 2

Gateway NRA JABA BU-BPFT-220  Riis Landing Main Coast Guard Bldg NY Buildings $6,029,983.94  $       5,357,714.60 2

Gateway NRA JABA BU-BPFT-P158  Rockaway Little League Bldg NY Buildings $1,129,210.48  $              1,902.92 2

Gateway NRA JABA BU-NSFB-C Gateway Marina Office NY Buildings $1,032,833.52  $          407,192.85 2

Gateway NRA JABA BU-NSFB-C  Golf Driving Range Main Bldg NY Buildings $517,554.80  $            42,371.63 2

Gateway NRA BU-BPSG-P  SGBC Restaurant  NEC1774-5300-B002-03 NY Buildings $7,038,426.38  $          261,545.82 2

Gateway NRA JABA TR-WDSC  Spring Creek Trail NY Trails $888,663.12  $                       -   2

Gateway NRA JABA D-BPFT-P Riis Landing Docks NY All Others $240,514.29  $                       -   2

Gateway NRA SAHO NDHB40  Post Office Gym NJ Buildings $5,600,732.42  $            89,214.47 2

Gateway NRA JABA BU-NSFB-C  Riding Academy 120-Stall Boarding Stables NY Buildings $3,565,364.05  $            26,359.59 2

Gateway NRA JABA FU-NS Gasoline/Diesel Fuel System NY All Others $149,377.54  $                       -   2

Gateway NRA JABA FU-BP  Gas/Diesel Fuel System NY All Others $85,703.89  $                       -   2

Gateway NRA STIS MFT Swamp White Oak trail NY Trails $214,231.29  $                527.70 2

Gateway NRA SAHO  CDHB410 Ft.  HancockRadar Site Generator House NJ Buildings $737,984.64  $          397,167.87 2

Gateway NRA SAHO  CDHB423 Ft.Hancock Radar Sentry Box NJ Buildings $12,985.28  $                       -   2

Gateway NRA SAHO  CDHB439 Ft. Hancock Launch Site Sentry NJ Buildings $12,119.59  $                       -   2

Gateway NRA STIS FW Natural Gas Fueling System NY All Others $33,140.77  $                       -   2

Gateway NRA SAHO  CDHB468 Radar Site Building NJ Buildings $490,554.88  $          341,415.00 2

Gateway NRA JABA BU-NSFB-C  Gateway Marina Store NY Buildings $151,933.13  $              5,379.34 2

Gateway NRA JABA BU-NSFB-C  Golf Driving Range/Tennis Bldg NY Buildings $75,280.70  $              2,670.82 2

Gateway NRA JABA BU-NSFB-C  Golf Driving Range/Pro Shop NY Buildings $470,504.36  $              9,711.67 2

Gateway NRA STIS Fort Thompkins Parade Grounds NY All Others $41,800.06  $          705,485.94 2

Gateway NRA JABA FU-BP Gaoline/Unleaded Fuel System NY All Others $49,309.21  $                       -   2

Gateway NRA JABA UT-NSFB-C  Marina Utility Chamber NY All Others $23,968.78  $              3,704.75 2

Gateway NRA JABA BU-NSFB-C  Riding Academy Main/Arena Bldg NY Buildings $8,400,213.79  $            40,778.10 2

Gateway NRA JABA BU-NSFB-C  Riding Academy Isolation Bldg NY Buildings $281,357.64  $            19,884.99 2

Gateway NRA JABA UT-BPRL Gasoline/Diesel Fuel System NY All Others $16,001.23  $                       -   2

Gateway NRA JABA GR-North Shore Maintained Landscapes NY All Others $952,943.53  $          543,764.19 2

Gateway NRA JABA BU-WDWR-101A  Butler Bldg NY Buildings $1,101,737.30  $                       -   2

Gateway NRA JABA UT-NS  Heating Gas System (Keyspan) NY All Others $16,359.83  $                       -   2

Gateway NRA SAHO  CDM Central District Mowed Area NJ All Others $131,153.74  $                       -   2

Gateway NRA STIS Clifton Road Sidewalks NY Trails $72,377.45  $                       -   2

Gateway NRA JABA BA-WDNC  North Channel East Beach NY All Others $352,754.30  $                       -   2

Gateway NRA JABA BA-WDNC North Channel West Beach NY All Others $352,754.30  $                       -   2

Gateway NRA JABA BU-BPRP-H-606.6 Bathhouse East Wing (USPP sub NY Buildings $2,513,700.15  $          252,021.21 2

Gateway NRA SAHO  NDB 626 Lifeguard First Aid North Beach  Lot NJ Buildings $440,355.66  $                       -   2

Gateway NRA JABA BU-WDWR  North Channel Bridge Parking Westside Picnic S NY Buildings $460,434.72  $              5,370.27 2

Gateway NRA JABA BU-BPRP-H-606.1 Bathhouse Entrance Pavillion NY Buildings $8,200,410.11  $          911,583.37 2

Gateway NRA JABA BU-BPRP-H-606.7 Bathhouse Beach Pavillion NY Buildings $11,102,950.87  $       2,428,092.92 2

Gateway NRA JABA BU-BPRP-H-606.2 Bathhouse West Wing (First Ai NY Buildings $2,508,858.87  $          471,238.69 2

Gateway NRA JABA BU-NSFB-CG, Open Shade Structure,Camp Cherry NY Buildings $48,621.91  $            23,629.70 2

Gateway NRA JABA BU-NSFBF-CG Open Shade Structure,Camp Pheasant NY Buildings $41,423.79  $            23,629.70 2

Gateway NRA JABA TR-WDHB-Walkway NY Trails $5,629.36  $                       -   2

Gateway NRA JABA TR-WDFC  Walkways NY Trails $1,688,807.07  $                       -   2

Gateway NRA JABA AS-NSFB  Seaplane Ramp   North NY All Others $23,383.33  $                       -   2

Gateway NRA JABA BU-BPRP  Open Shade Structure, Picnic Area NY Buildings $76,616.34  $                       -   2

Gateway NRA JABA BU-BPRP  Open Shade Structure, Picnic Area NY Buildings $119,713.03  $                       -   2

Gateway NRA JABA BU-BPRP  Open Shade Structure, Picnic Area NY Buildings $73,669.56  $                       -   2

Gateway NRA JABA BU-BPRP  Open Shade Structure, Picnic Area NY Buildings $73,669.56  $                       -   2

Gettysburg NMP 44th & 12th New York Infantry Monument PA All Others $14,182,966.16  $                       -   2

Gettysburg NMP Monument to US Regulars PA All Others $9,971,115.95  $                       -   2

Gettysburg NMP GETT Monuments PA All Others $13,062,367.60  $          827,929.00 2

Gettysburg NMP Taneytown Road Pedestrian Trail PA Trails $416,238.28  $                       -   2

Gettysburg NMP Cobean House (Administration) PA Buildings $2,148,960.39  $          581,854.28 2

Gettysburg NMP Cobean Barn PA Buildings $2,343,486.26  $          182,317.97 2

Gettysburg NMP 00000159 McClean Farm House PA Housing $1,032,772.02  $          234,188.75 2

Gettysburg NMP McClean Barn PA Buildings $1,020,598.53  $          204,532.91 2

Gettysburg NMP Eternal Peace Light Monument PA All Others $18,259,790.08  $          360,988.00 2

Gettysburg NMP North Confederate Avenue  RT 026 PA Paved Roads $647,761.70  $          160,687.80 2

Gettysburg NMP Doubleday Avenue  RT 055 PA Paved Roads $683,748.46  $          186,520.89 2

Gettysburg NMP Buford Avenue  RT 025 PA Paved Roads $1,151,576.36  $          300,600.29 2

Gettysburg NMP Robinson Avenue  RT 039 PA Paved Roads $287,894.09  $            80,971.49 2

Gettysburg NMP Howard Avenue  RT 028 PA Paved Roads $1,727,364.54  $          471,590.21 2

Gettysburg NMP 00000258 Wills/WineBrenner House PA Housing $1,088,511.28  $            62,962.82 2

Gettysburg NMP Wadsworth Avenue  RT 027 PA Paved Roads $287,894.09  $            73,811.61 2

Gettysburg NMP Wills/WineBrenner Barn PA Buildings $1,039,967.55  $          149,814.16 2

Gettysburg NMP Reynolds Avenue  RT 023 PA Paved Roads $1,761,365.54  $          543,913.19 2

Gettysburg NMP Stone/Meredith Avenues  RT 024 PA Paved Roads $899,669.03  $          290,190.11 2

Gettysburg NMP McPherson Barn PA Buildings $305,434.60  $            74,085.01 2

Gettysburg NMP Virginia Memorial Monument PA All Others $6,711,429.65  $            90,000.00 2

Gettysburg NMP West Confederate Avenue  RT 018 PA Paved Roads $5,038,146.57  $       1,566,952.86 2

Gettysburg NMP North Sickles Avenue  RT 015 PA Paved Roads $1,007,629.31  $          287,440.57 2

Gettysburg NMP Hancock Avenue  RT 010 PA Paved Roads $1,907,298.34  $          921,572.67 2

Gettysburg NMP United States Avenue  RT 014 PA Paved Roads $1,403,483.69  $          430,684.36 2

Gettysburg NMP Humphreys Avenue  RT 022 PA Paved Roads $179,933.81  $            66,251.67 2

Gettysburg NMP Pleasonton Avenue  RT 021 PA Paved Roads $539,801.42  $          129,094.47 2

Gettysburg NMP Hunt Avenue  RT 035 PA Paved Roads $971,642.55  $          252,065.25 2

Gettysburg NMP Brian House PA Buildings $289,426.62  $            75,093.84 2

Gettysburg NMP Brian Barn PA Buildings $158,180.36  $            59,480.75 2

Gettysburg NMP Leister Barn PA Buildings $131,113.39  $            51,118.76 2

Gettysburg NMP 00000013 Biggs House (Frey) PA Housing $500,240.38  $            54,133.83 2

Gettysburg NMP Hummelbaugh Barn PA Buildings $107,605.68  $            20,334.59 2

Gettysburg NMP Hummelbaugh House (Resource Planning - GIS) PA Buildings $880,347.06  $          212,904.76 2

Gettysburg NMP Weikert Barn PA Buildings $306,262.33  $            96,115.77 2

Gettysburg NMP 00000101 Weikert House PA Housing $721,610.17  $          126,561.82 2

Gettysburg NMP Trostle Barn PA Buildings $1,710,102.65  $          103,302.38 2

Gettysburg NMP 00000092 Trostle House PA Housing $1,086,868.07  $          171,147.59 2

Gettysburg NMP 00000060 Klingel House PA Housing $239,498.38  $          199,516.40 2

Gettysburg NMP Klingel Barn PA Buildings $380,758.58  $            41,297.40 2

Gettysburg NMP Codori Barn PA Buildings $1,443,902.74  $          168,775.07 2

Gettysburg NMP 00000034 Codori House PA Housing $765,874.95  $          236,619.05 2

Gettysburg NMP Spangler Barn PA Buildings $1,163,775.34  $            29,666.05 2
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Gettysburg NMP 00000139 Spangler House PA Housing $572,306.43  $          107,057.06 2

Gettysburg NMP Culp Barn PA Buildings $1,468,734.82  $          208,024.46 2

Gettysburg NMP 00000039 Culp House PA Housing $1,900,173.61  $          106,873.10 2

Gettysburg NMP Culps Hill Tower Road  RT 052 PA Paved Roads $287,894.09  $            73,153.37 2

Gettysburg NMP East Confederate Avenue  RT 029 PA Paved Roads $2,447,099.76  $          752,395.49 2

Gettysburg NMP Slocum Avenue  RT 030 PA Paved Roads $1,871,311.58  $       1,109,793.35 2

Gettysburg NMP Williams Avenue  RT 032 PA Paved Roads $539,801.42  $            96,576.77 2

Gettysburg NMP Geary Avenue  RT 033 PA Paved Roads $683,748.46  $            64,490.94 2

Gettysburg NMP Benner Hill Road  RT 038 PA Paved Roads $431,354.83  $          873,985.72 2

Gettysburg NMP Colgrove Avenue  RT 034 PA Paved Roads $971,642.55  $          213,951.87 2

Gettysburg NMP Hoffman Barn PA Buildings $134,093.24  $            51,967.23 2

Gettysburg NMP Hoffman House (Resource Planning) PA Buildings $1,060,638.26  $          230,553.47 2

Gettysburg NMP Sherfy Barn PA Buildings $741,982.58  $            49,726.46 2

Gettysburg NMP 00000170 Sherfy House PA Buildings $982,076.53  $            65,401.68 2

Gettysburg NMP 00000166 Rose Farmhouse PA Housing $969,208.79  $          369,060.39 2

Gettysburg NMP 00000028 Bushman Farmhouse PA Housing $1,005,653.18  $          433,201.95 2

Gettysburg NMP Bushman Barn & Garage PA Buildings $993,945.43  $          243,589.22 2

Gettysburg NMP Slyder Barn/Wagon Shed PA Buildings $475,451.58  $            79,385.60 2

Gettysburg NMP 00000081 Slyder - Granite Farmhouse PA Housing $342,988.10  $            95,631.13 2

Gettysburg NMP 00000006 Althoff Farm House PA Housing $415,140.12  $            37,593.45 2

Gettysburg NMP Little Round Top Trails - 20th Maine PA Trails $92,861.04  $            97,645.56 2

Gettysburg NMP Little Round Top Sidewalks PA Trails $25,669.87  $          112,793.88 2

Gettysburg NMP Birney Avenue  RT 202 PA Paved Roads $287,569.88  $            19,718.01 2

Gettysburg NMP Wheatfield Road  RT 013 PA Paved Roads $2,051,245.39  $          660,040.60 2

Gettysburg NMP South Sickles Avenue  RT 042 PA Paved Roads $1,727,364.54  $          428,500.81 2

Gettysburg NMP Brooks - Detrobriand Avenue  RT 043 PA Paved Roads $1,403,483.69  $          364,799.57 2

Gettysburg NMP Ayres Avenue  RT 044 PA Paved Roads $539,193.53  $          104,732.03 2

Gettysburg NMP Warren Avenue  RT 016 PA Paved Roads $539,801.42  $          199,538.48 2

Gettysburg NMP Crawford Avenue  RT 017 PA Paved Roads $611,774.94  $          153,606.16 2

Gettysburg NMP Sedgwick Avenue  RT 011 PA Paved Roads $935,655.79  $          293,676.81 2

Gettysburg NMP Howe Avenue  RT 054 PA Paved Roads $287,569.88  $            65,707.12 2

Gettysburg NMP 00000337 Groft Farm House  (Joseph Spangler) PA Housing $537,830.36  $            13,156.67 2

Gettysburg NMP Groft Barn PA Buildings $1,200,217.25  $          150,536.34 2

Gettysburg NMP Berdan Avenue  RT 020 PA Paved Roads $215,677.41  $            27,528.86 2

Gettysburg NMP National Cemetery Drive  RT 037 PA Paved Roads $1,205,556.50  $          337,777.92 2

Gettysburg NMP National Cemetery Comfort Station PA Buildings $217,423.24  $              2,967.06 2

Gettysburg NMP Seminary Avenue  RT 040 PA Paved Roads $611,086.00  $          492,811.26 2

Gettysburg NMP Millerstown Road  RT 053 PA Paved Roads $611,774.94  $          210,359.66 2

Gettysburg NMP Wainwright  Avenue  RT 041 PA Paved Roads $755,721.99  $          201,905.24 2

Gettysburg NMP South Confederate Avenue  RT 012 PA Paved Roads $3,490,715.84  $       1,086,047.42 2

Gettysburg NMP Maintenance Office & Roller Building PA Buildings $5,937,002.05  $          366,413.54 2

Gettysburg NMP Benner (Culver) Barn PA Buildings $2,604,223.11  $          565,438.19 2

Gettysburg NMP Cemetery Lodge PA Buildings $1,611,893.32  $          331,606.49 2

Gettysburg NMP Pennsylvania Monument PA All Others $57,828,050.58  $          229,651.62 2

Gettysburg NMP New York State Monument PA All Others $33,834,364.80  $                       -   2

Gettysburg NMP 00000313 Reaver (WJ Althoff) House PA Housing $401,856.33  $            89,467.86 2

Gettysburg NMP Leister House (Meades Hqtrs) PA Buildings $423,281.27  $            53,074.14 2

Gettysburg NMP Reynolds Avenue Bridge  RT 001P PA Paved Roads $1,399,281.18  $            10,003.50 2

Gettysburg NMP GETT Parkwide Water System PA Water Systems $9,067,583.52  $       2,206,166.82 2

Gettysburg NMP Warfield House (Johnson) PA Buildings $589,729.00  $          199,646.00 2

George Washington Birthplace NM Historic Core Landscape VA All Others $634,368.34  $          230,258.89 2

George Washington Birthplace NM
Waste Water Treatment Plant VA

Waste Water

Systems
$1,558,240.86  $                       -   2

George Washington Birthplace NM Collection Storage Facility VA Buildings $588,510.38  $                       -   2

George Washington Birthplace NM Computer System VA All Others $55,168.93  $                       -   2

George Washington Birthplace NM Phone System VA All Others $12,842.61  $                       -   2

George Washington Birthplace NM Radio System VA All Others $519,795.07  $                       -   2

George Washington Birthplace NM Colonial Garden VA All Others $14,950.05  $            14,023.70 2

Governor's Island NM Fort Jay Landscape NY All Others $6,287,800.73  $       1,893,891.50 2

Governor's Island NM GOIS HQ Landscape NY All Others $78,746.64  $            14,593.89 2

Governor's Island NM Building 202 NY Buildings $5,648,893.62  $          540,635.00 2

Governor's Island NM Building 206 NY Buildings $5,054,273.24  $       1,114,084.44 2

Governor's Island NM Building 210 NY Buildings $5,500,238.52  $          741,296.52 2

Governor's Island NM Building 214 NY Buildings $5,184,587.77  $          756,795.21 2

Governor's Island NM Building 107 NY Buildings $5,296,561.74  $       1,252,252.49 2

Governor's Island NM Building 140 - Visitor Contact Station NY Buildings $7,740,683.17  $                       -   2

Governor's Island NM Hay Road NY Paved Roads $225,609.93  $                       -   2

Governor's Island NM Fort Jay Parking Area NY Paved Roads $846,708.43  $          195,127.73 2

Governor's Island NM Magazine #215 NY All Others $48,799,768.95  $                       -   2

Hampton NHS HAMP Farmhouse Parking RT 0905 MD Paved Roads $59,908.62  $                       -   2

Hampton NHS HAMP Orangery MD Buildings $1,351,847.94  $            87,406.68 2

Hampton NHS HAMP Stable 1 MD Buildings $2,820,498.61  $            80,192.85 2

Hampton NHS HAMP Stable 2 MD Buildings $2,395,413.28  $            15,978.00 2

Hampton NHS HAMP Log Farm Structure MD Buildings $1,054,096.73  $          146,634.18 2

Hampton NHS HAMP Slave Quarters 2 MD Buildings $1,570,135.00  $                       -   2

Hampton NHS HAMP Slave Quarters 3 MD Buildings $1,570,135.00  $                       -   2

Hampton NHS HAMP North Farm Garage MD Buildings $415,487.71  $                       -   2

Hampton NHS HAMP Dairy MD Buildings $428,914.93  $            40,050.00 2

Hampton NHS HAMP Brick Terrace MD All Others $195,962.76  $                       -   2

Hampton NHS HAMP Terraces MD All Others $233,289.00  $          199,851.85 2

Hampton NHS HAMP Entrance Drive (Historic) Route #0701 MD Paved Roads $196,319.41  $                       -   2

Hampton NHS HAMP East Road RT 0702 MD Paved Roads $45,255.08  $                       -   2

Hampton NHS HAMP Farm Road RT 0400 MD Paved Roads $34,393.24  $            88,615.69 2

Home of Franklin D Roosevelt NHS
Gingerbread Septic NY

Waste Water

Systems
$65,139.89  $                       -   2

Home of Franklin D Roosevelt NHS
Bellefield and Stone Garage Septic NY

Waste Water

Systems
$434,373.95  $                       -   2

Home of Franklin D Roosevelt NHS Maintenance Storage Buiding NY Buildings $463,532.18  $                       -   2

Home of Franklin D Roosevelt NHS Cove Trail NY Trails $160,131.36  $          107,155.66 2

Home of Franklin D Roosevelt NHS Meadow Trail NY Trails $158,895.46  $            18,700.94 2

Home of Franklin D Roosevelt NHS Forest Trail NY Trails $412,865.14  $            83,077.94 2

Home of Franklin D Roosevelt NHS Old Home Road Pathway NY Trails $22,127.00  $                       -   2

Home of Franklin D Roosevelt NHS Service Road (Behind Library), RT 401 NY Paved Roads $251,623.65  $                       -   2

Home of Franklin D Roosevelt NHS Electrical System, Bellefield NY All Others $824,904.31  $                       -   2

Home of Franklin D Roosevelt NHS Bellefield Mansion / Park Headquarters NY Buildings $16,478,693.56  $       2,936,187.46 2

Home of Franklin D Roosevelt NHS Stone Garage NY Buildings $4,887,198.43  $            39,104.27 2

Home of Franklin D Roosevelt NHS Yellow Barn NY Buildings $1,446,752.42  $          200,193.47 2

Home of Franklin D Roosevelt NHS Block Garage NY Buildings $946,039.67  $                       -   2

Home of Franklin D Roosevelt NHS Farrand Gardens NY All Others $627,691.95  $          175,552.23 2

Home of Franklin D Roosevelt NHS Grounds - Bellefield NY All Others $7,635,996.33  $            15,000.00 2

Home of Franklin D Roosevelt NHS Green House Tool House NY Buildings $81,222.01  $                       -   2

Home of Franklin D Roosevelt NHS Ginger Bread House / Office NY Buildings $1,924,479.91  $          414,640.59 2

Home of Franklin D Roosevelt NHS Ice Pond Dam, NY-01398 NY All Others $1,253,963.69  $                       -   2

Home of Franklin D Roosevelt NHS Grounds, Top Cottage NY All Others $15,471,689.56  $                       -   2

Home of Franklin D Roosevelt NHS Top Cottage Trail NY Trails $252,461.07  $          236,118.35 2

Home of Franklin D Roosevelt NHS Pump House NY Buildings $357,722.19  $            47,823.80 2

Home of Franklin D Roosevelt NHS Ash Pit NY Buildings $68,129.94  $                       -   2

Hopewell Furnace NHS
Septic System #1 - Maintenance PA

Waste Water

Systems
$107,167.81  $            78,753.32 2

Hopewell Furnace NHS
Septic System # 2 - Visitor Center PA

Waste Water

Systems
$156,070.63  $                       -   2

Hopewell Furnace NHS Apple Orchard PA All Others $666,468.90  $          101,741.41 2

Hopewell Furnace NHS Maintenance Shop PA Buildings $1,285,170.06  $       1,129,324.59 2

Hopewell Furnace NHS Bally Building PA Buildings $1,263,818.34  $              8,545.84 2

Hopewell Furnace NHS Pump House PA Buildings $6,767.87  $                       -   2

Hopewell Furnace NHS Office Store PA Buildings $633,524.09  $              9,704.24 2

Hopewell Furnace NHS Furnace Bank & Retaining Wall PA All Others $395,070.42  $                       -   2

Hopewell Furnace NHS
1757 Road: (Reading to Valley Forge), RT 406 PA Unpaved Roads $88,462.92  $          144,238.36 2

Hopewell Furnace NHS Old Pump House PA Buildings $137,000.60  $            70,737.36 2

Hopewell Furnace NHS
Birdsboro-Warwick Road, RT 405 PA Unpaved Roads $313,494.27  $                       -   2

Hopewell Furnace NHS Ironmasters Garden PA All Others $165,486.77  $            77,252.09 2

Hopewell Furnace NHS Birdsboro-Warwick Road Bridge PA Paved Roads $115,113.06  $                       -   2

Hopewell Furnace NHS Upper Village Grounds PA All Others $612,705.79  $              1,050.52 2

Hopewell Furnace NHS Lower Village Grounds PA All Others $771,426.73  $            34,989.00 2

Hopewell Furnace NHS Visitor Center Grounds PA All Others $127,753.50  $            71,598.75 2

Independence NHP Paved Trails - Second Bank Block PA Trails $2,109,058.32  $       1,610,776.14 2

Independence NHP Grounds - Second Bank Block PA All Others $3,055,247.66  $          370,713.09 2

Independence NHP Paved Trails - First Bank Block PA Trails $2,435,943.13  $                       -   2

Independence NHP Grounds - First Bank Block PA All Others $4,154,064.80  $          320,130.04 2

Independence NHP Todd House - BH305 PA Buildings $4,498,614.33  $          194,645.80 2

Independence NHP Bishop White House - BH309 PA Buildings $4,575,539.86  $          163,150.00 2

Independence NHP Paved Trails - Merchants Exchange Block PA Trails $2,678,731.40  $          573,204.06 2

Independence NHP Grounds - Merchants Exchange Block PA All Others $1,070,794.29  $                       -   2

Independence NHP Merchants Exchange - BH602 PA Buildings $17,186,522.73  $          274,079.00 2

Independence NHP Chiller Plant Building - B609 PA Buildings $1,642,946.54  $            23,875.00 2

Independence NHP Paved Trails - Franklin Court Block PA Trails $763,831.01  $          105,312.09 2

Independence NHP Underground Museum - B701 PA Buildings $13,285,109.39  $       6,531,000.00 2

Independence NHP 314 Market Street E. Nat. Bookstore - BH702 PA Buildings $3,021,374.96  $            16,425.00 2

Independence NHP 316 Market Street, Post Office - BH703 PA Buildings $2,887,268.53  $          151,759.00 2

Independence NHP 318 Market Street - BH704 PA Buildings $2,572,516.46  $          178,685.50 2

Independence NHP Grounds - Franklin Court Block PA All Others $1,070,794.29  $            31,319.21 2

Independence NHP Maintenance Facility - B1403 PA Buildings $5,682,717.22  $          477,417.67 2
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Independence NHP Free Quaker Meeting House - BH1601 PA Buildings $3,920,316.68  $          313,425.00 2

Independence NHP Independence Visitor Center - B1615 PA Buildings $29,221,729.43  $            62,138.00 2

Independence NHP Paved Trails - National Const. Center Block PA Trails $2,889,589.04  $                       -   2

Independence NHP National Constitution Center - B1705 PA Buildings $159,213,110.87  $                       -   2

Independence NHP Paved Trails  - Washington Square PA Trails $4,233,532.63  $            79,650.36 2

Independence NHP 339 Walnut Street - BH0306 PA Buildings $994,130.19  $          670,909.63 2

Independence NHP Dock Street Parking, RT 901 PA Paved Roads $1,514,279.50  $       1,771,931.54 2

Independence NHP Library Street Parking, RT 902 PA Paved Roads $262,837.40  $                       -   2

Independence NHP Orianna Street Parking, Rt 903 PA Paved Roads $861,114.53  $                       -   2

Independence NHP 319-321 Walnut Street - BH307 PA Buildings $1,366,590.93  $                       -   2

Independence NHP 323 Walnut Street - BH307 PA Buildings $1,238,001.82  $                       -   2

Independence NHP 325 Walnut Street - BH307 PA Buildings $2,102,757.08  $            82,300.00 2

Independence NHP 341 Walnut Street-BH0306 PA Buildings $1,076,841.82  $          193,987.35 2

Johnstown Flood NMem Unger House PA Buildings $1,470,450.60  $          322,481.41 2

Johnstown Flood NMem Johnstown Flood Visitor Center PA Buildings $3,262,738.32  $       1,375,533.17 2

Johnstown Flood NMem Unger House and Visitor Center Grounds PA All Others $2,155,077.24  $            16,400.00 2

Johnstown Flood NMem South Abutment Trail PA Trails $1,111,231.43  $          133,874.98 2

Johnstown Flood NMem Picnic Area Comfort Station PA Buildings $371,140.79  $            81,324.80 2

Johnstown Flood NMem Southfork Dam Overflow Sluce Ruins PA All Others $1,195,634.42  $                       -   2

Johnstown Flood NMem Southfork Dam Sluiceway PA All Others $1,295,270.62  $                       -   2

Johnstown Flood NMem Carriage Road Trace PA Trails $5,294,941.55  $            21,850.00 2

Johnstown Flood NMem North Abutment Trail PA Trails $31,567.94  $              5,161.26 2

Johnstown Flood NMem Annex Building PA Buildings $5,326,120.29  $          414,793.81 2

Johnstown Flood NMem South Abutment Overlook PA Trails $37,442.84  $              9,500.00 2

Lower Eastside Tenement Museum Landscapes/Trails 97 Orchard Street NY All Others $38,503.95  $            22,773.10 2

Lowell NHP Boarding House Park MA All Others $781,734.19  $            10,722.44 2

Lowell NHP Kirk St. Agents House MA Buildings $14,531,551.42  $       1,644,270.89 2

Lowell NHP Kirk St Agents House Grounds MA All Others $577,236.91  $          232,330.60 2

Lowell NHP Suffolk Mills MA Buildings $16,019,573.36  $            68,034.84 2

Lowell NHP Pawtucket Gathouse MA Buildings $1,997,018.64  $          128,151.99 2

Lowell NHP Blacksmith Shop MA Buildings $692,058.16  $          127,225.76 2

Lowell NHP Francis Great Gate Gatehouse MA Buildings $864,988.18  $            86,067.85 2

Lowell NHP Francis Locking Gate Gatehouse MA Buildings $994,903.96  $          106,845.98 2

Lowell NHP Swamp Locks Gatehouse MA Buildings $1,273,887.12  $            85,547.20 2

Lowell NHP Swamp Locks Wide Gatehouse MA Buildings $145,479.46  $            58,200.00 2

Lowell NHP Lower Locks Gatehouse MA Buildings $1,704,331.61  $            94,212.40 2

Lowell NHP Francis Gate Grounds MA All Others $62,471.14  $                       -   2

Lowell NHP Eastern Canal Walkway (French St. to Lower Locks) MA Trails $334,308.08  $          310,911.00 2

Lowell NHP Pawtucket Canal (Swamp Locks Through Lower Locks) MA All Others $2,485,557.09  $                       -   2

Lowell NHP Merrimack Canal (Swamp Locks to Eastern Canal) MA All Others $2,809,993.34  $          122,214.76 2

Lowell NHP Pawtucket Canal (River to Francis Gate) MA All Others $34,674,728.30  $          955,483.40 2

Lowell NHP Northern Canal Walkway (Little Canada Reach) MA All Others $2,231,477.92  $          127,383.34 2

Lowell NHP Wayside Signs MA All Others $986,332.18  $                       -   2

Lowell NHP Suffolk Walkway (Cabot St. to Suffolk St.) MA Trails $291,264.27  $          102,501.80 2

Lowell NHP Merrimack Canal Walkway (Lucy Larcom Park) MA Trails $369,282.76  $                       -   2

Lowell NHP Prescott Walkway MA Trails $177,870.76  $                       -   2

Lowell NHP Pawtucket Canal Walkway (Market St. to Central St. MA Trails $323,098.92  $          185,624.00 2

Lowell NHP Pawtucket Canal (Francis Gate to Swamp) MA All Others $5,468,225.59  $          223,655.20 2

Lowell NHP Moody Street Feeder Gatehouse MA Buildings $1,264,249.02  $            10,788.17 2

Lowell NHP Tremont Gatehouse MA Buildings $267,450.33  $            94,433.58 2

Lowell NHP Visitor Center Exhibits MA All Others $186,631.19  $                       -   2

Lowell NHP Trolley Tracks MA All Others $15,035,158.78  $                       -   2

Lowell NHP Power Station/Substation MA All Others $335,936.16  $                       -   2

Marsh-Billings-Rockefeller NHP Bungalow VT Buildings $839,388.72  $          135,140.86 2

Marsh-Billings-Rockefeller NHP Bowling Alley VT Buildings $1,317,645.09  $              3,042.08 2

Marsh-Billings-Rockefeller NHP Horse Shed VT Buildings $127,696.75  $                       -   2

Marsh-Billings-Rockefeller NHP Woodbarn VT Buildings $1,641,544.17  $              1,250.00 2

Marsh-Billings-Rockefeller NHP Mt. Tom/Forest VT All Others $901,359.73  $          376,959.34 2

Marsh-Billings-Rockefeller NHP Mt. Tom Pogue Dam BS-39 VT All Others $445,605.15  $                       -   2

Martin Van Buren NHS Historic Farm Cottage NY Buildings $921,063.90  $          332,934.00 2

Martin Van Buren NHS MAVA North Gatehouse Foundation NY All Others $104,381.07  $                       -   2

Maggie L Walker NHS MAWA 112 East Leigh Street VA Buildings $531,233.66  $            31,372.83 2

Maggie L Walker NHS MAWA Park Waysides and Exhibits VA All Others $13,504.26  $                       -   2

Maggie L Walker NHS MAWA Cultural Landscape VA All Others $26,041.27  $                       -   2

Minute Man NHP North Bridge Path MA Trails $124,993.78  $                       -   2

Minute Man NHP Lexington Road MA Paved Roads $659,604.76  $            32,569.86 2

Minute Man NHP
Old Bedford Road MA Unpaved Roads $264,347.38  $            68,768.39 2

Minute Man NHP Virginia Road MA Trails $320,333.64  $            68,057.29 2

Minute Man NHP North Great Road MA Paved Roads $308,978.41  $            14,088.82 2

Minute Man NHP Marrett Street MA Trails $206,560.08  $                       -   2

Minute Man NHP Old Battle Road MA Trails $268,673.23  $            32,881.05 2

Minute Man NHP
Farwell Jones Cesspool MA

Waste Water

Systems
$67,175.51  $                       -   2

Minute Man NHP
Rego House Cesspool MA

Waste Water

Systems
$42,215.91  $          221,112.67 2

Minute Man NHP Minute Man Visitor Center Trail MA Trails $251,018.54  $                       -   2

Minute Man NHP
Gowing Clark Septic System MA

Waste Water

Systems
$61,172.73  $                       -   2

Minute Man NHP
North Bridge Comfort Station Septic System MA

Waste Water

Systems
$117,408.71  $            17,500.00 2

Minute Man NHP
Burke House Septic System MA

Waste Water

Systems
$48,077.73  $                       -   2

Minute Man NHP
Captain William Smith House Access MA Unpaved Roads $29,673.55  $                       -   2

Minute Man NHP Manuel Drive MA Paved Roads $477,343.94  $          148,333.95 2

Minute Man NHP
Meriam Septic System MA

Waste Water

Systems
$89,915.80  $            17,500.00 2

Minute Man NHP Road, Driveways, and Parking Areas for Jones/Stow MA Paved Roads $645,148.13  $            48,737.70 2

Minute Man NHP Major John Buttrick House MA Housing $708,709.41  $          414,447.31 2

Minute Man NHP Major John Buttrick Garage MA Buildings $327,665.84  $            34,179.84 2

Minute Man NHP Stedman Buttrick House Terraces MA All Others $985,238.55  $                       -   2

Minute Man NHP John Buttrick Bas-Relief Monument MA All Others $477,278.19  $                696.00 2

Minute Man NHP
1775 Battle Road MA Unpaved Roads $840,522.83  $          263,050.15 2

Minute Man NHP Buttrick Designed Landscape MA All Others $4,230,730.23  $          146,320.52 2

Minute Man NHP North Bridge Unit Historic/Agriculture Landscape MA All Others $6,518,256.41  $          439,165.14 2

Minute Man NHP The Minute Man MA All Others $1,342,632.25  $              8,200.00 2

Minute Man NHP North Bridge Parking MA Paved Roads $517,107.13  $            79,022.63 2

Minute Man NHP North Bridge Comfort Station MA Buildings $203,968.85  $                       -   2

Minute Man NHP Avenue Leading to the North Bridge MA Trails $200,573.72  $                       -   2

Minute Man NHP Elisha Jones House MA Housing $1,099,977.03  $          157,688.70 2

Minute Man NHP Wayside MA Buildings $4,563,526.43  $            28,312.20 2

Minute Man NHP Wayside Barn MA Buildings $429,622.40  $              8,851.75 2

Minute Man NHP John Meriam House MA Buildings $1,288,714.35  $          161,723.72 2

Minute Man NHP Meriam Comfort Station MA Buildings $118,729.72  $                       -   2

Minute Man NHP Noah Brooks Tavern MA Buildings $2,277,936.63  $            10,250.00 2

Minute Man NHP Job Brooks House MA Buildings $986,526.86  $          104,462.12 2

Minute Man NHP Hartwell Comfort Station MA Buildings $222,687.78  $                       -   2

Minute Man NHP Nelson Road MA Trails $206,822.37  $            52,610.30 2

Minute Man NHP Minute Man Visitor Center MA Buildings $4,301,600.76  $          339,088.99 2

Minute Man NHP Battle Road Trail MA Trails $1,682,810.81  $          105,128.86 2

Minute Man NHP North Bridge Commemorative Cultural Landscape MA All Others $18,631,576.84  $          162,553.10 2

Minute Man NHP North Bridge Visitor Center (Buttrick Area) Cultural Landsca MA All Others $2,437,801.62  $                       -   2

Minute Man NHP MMVC AG Fuel Tank MA All Others $21,198.94  $                       -   2

Minute Man NHP
Bedford Lane MA Unpaved Roads $249,945.72  $            57,527.39 2

Morristown NHP Landscape-FNA NJ All Others $3,617,979.12  $          146,907.42 2

Morristown NHP
0700 - Old Camp Road - JHU NJ Unpaved Roads $316,136.73  $            20,250.00 2

Morristown NHP
Mendham Elizabeth Road-JHU NJ Unpaved Roads $338,400.71  $                       -   2

Morristown NHP Visitor Center-JHU NJ Buildings $2,319,717.76  $          223,118.15 2

Morristown NHP Water System - Guerin House NJ Water Systems $83,371.69  $                       -   2

New Bedford Whaling NHP 54th Infantry Regiment Plaza MA All Others $163,041.02  $                       -   2

New Bedford Whaling NHP Visitor Center Garden MA All Others $83,312.17  $                       -   2

Pinelands NR New Jersey Coastal Trail NJ Trails $134,454.47  $                       -   2

New River Gorge NR Southside Trail-Arbuckle Creek Bridge WV All Others $356,647.18  $              5,459.62 2

New River Gorge NR Southside Trail-Rush Run Bridge WV All Others $310,891.04  $              6,180.40 2

New River Gorge NR
Nuttallburg Tipple Trail Parking Area WV Unpaved Roads $26,257.41  $                       -   2

New River Gorge NR Nuttallburg Tipple Trail Vault Toilet WV Buildings $27,770.79  $                       -   2

New River Gorge NR Nuttallburg Townsite Trail WV Trails $23,496.62  $                       -   2

New River Gorge NR Glade to Misty Connector Trail-Hamlet Bridge WV All Others $114,431.59  $                       -   2

New River Gorge NR Rend Trail Vault Toilet WV Buildings $27,770.79  $                       -   2

New River Gorge NR Fern Creek Parking Lot Vault Toilet WV Buildings $27,770.79  $                       -   2

New River Gorge NR Nuttall Parking Lot Vault Toilet WV Buildings $27,770.79  $                       -   2

New River Gorge NR Sandstone Falls Vault Toilet WV Buildings $69,982.40  $                       -   2

New River Gorge NR RT. 20 Overlook Vault Toilet WV Buildings $27,770.79  $                       -   2

New River Gorge NR H Brookside Ranger Station WV Buildings $276,765.85  $          138,137.94 2

New River Gorge NR H Thurmond Mankin-Cox Building WV Buildings $1,310,231.36  $          421,344.88 2

New River Gorge NR H Thurmond Goodman-Kincaid Building WV Buildings $2,715,752.28  $          450,249.61 2

New River Gorge NR Q-02-00-PH H Thurmond  Billy MCGuffin House WV Housing $340,756.97  $                       -   2
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New River Gorge NR
Rend Trailhead PKG RT 924 WV Unpaved Roads $52,633.27  $              4,966.49 2

New River Gorge NR
Nuttall Tract Parking Lot WV Unpaved Roads $76,840.50  $            10,620.38 2

New River Gorge NR
Kaymoor Top Road  RT 106 WV Unpaved Roads $174,836.62  $                       -   2

New River Gorge NR Thurmond Depot Parking  RT 926 WV Paved Roads $111,380.08  $            28,108.93 2

New River Gorge NR
NERI SR013 Brookside Road  RT 122 WV Unpaved Roads $399,968.71  $              7,842.72 2

New River Gorge NR
Long Point Trail Parking  Area RT 911 WV Unpaved Roads $122,207.16  $            38,396.27 2

New River Gorge NR
Cunard Horse Trail Parking  Area RT 913 WV Unpaved Roads $50,219.38  $              9,922.41 2

New River Gorge NR
Glade Creek Trailhead Area RT 941A WV Unpaved Roads $12,722.52  $                       -   2

New River Gorge NR Q Grandview Science House WV Housing $179,741.53  $            32,522.25 2

New River Gorge NR Q Grandview Ranger FLETC House WV Housing $153,695.11  $                       -   2

New River Gorge NR Grandview Walkway Wayside Exhibits WV All Others $79,401.09  $                       -   2

New River Gorge NR Canyon Rim Visitor Center Waysides WV All Others $22,746.11  $                       -   2

New River Gorge NR Glen Jean Waysides WV All Others $18,692.55  $                       -   2

New River Gorge NR Thurmond Depot Exhibits WV All Others $3,501,363.27  $                       -   2

New River Gorge NR Nuttalburg Waysides WV All Others $41,294.34  $                       -   2

New River Gorge NR Thurmond Waysides WV All Others $20,750.26  $                       -   2

New River Gorge NR Sandstone Visitor Center Exhibit Hall WV All Others $3,639,580.14  $                       -   2

New River Gorge NR Sandstone Falls Boardwalk WV All Others $15,261.67  $                       -   2

New River Gorge NR New River Gorge National River Park Boundary WV All Others $1,431,035.66  $            70,000.00 2

New River Gorge NR Burnwood Pole Barn Storage Building WV Buildings $169,799.16  $                       -   2

New River Gorge NR Burnwood Maintenance Storage Building WV Buildings $107,808.99  $              2,267.92 2

New River Gorge NR Kaymoor Trail -Lower Wolf Creek  Bridge, 008T WV All Others $220,005.55  $                       -   2

New River Gorge NR Brooklyn Launch Site WV All Others $69,586.78  $                       -   2

New River Gorge NR Kaymoor Trail -Coal Run Bridge WV All Others $351,310.13  $                470.17 2

New River Gorge NR Glen Jean Fire Cache/Res. Mgmt Building WV Buildings $1,354,258.97  $            19,649.24 2

New River Gorge NR Glen Jean Maintenance Building WV Buildings $827,008.42  $              4,187.94 2

New River Gorge NR Glen Jean Maintenance Administrative Office WV Buildings $161,713.48  $              8,238.74 2

New River Gorge NR Glen Jean HQ Parking  Area RT 919A WV Paved Roads $27,599.66  $            15,245.90 2

New River Gorge NR Thurmond Area Grounds WV All Others $277,514.12  $            61,693.02 2

New River Gorge NR Burnwood Picnic Shelter Restroom WV Buildings $52,764.51  $                       -   2

New River Gorge NR Burnwood Grounds WV All Others $350,865.80  $              2,805.84 2

New River Gorge NR Endless Wall Trail -Lower Fern Creek Bridge WV All Others $68,658.95  $                       -   2

New River Gorge NR Nuttall Mine Trail- Bridge #1 WV All Others $181,259.63  $            45,839.83 2

New River Gorge NR Nuttall Mine Trail- Bridge #2 WV All Others $312,398.23  $              6,180.40 2

New River Gorge NR Nuttall Mine Trail- Bridge #3 WV All Others $473,975.63  $            26,341.66 2

New River Gorge NR Nuttall Mine Trail- Bridge #4 WV All Others $91,545.27  $              6,506.64 2

New River Gorge NR Endless Wall Trail- Upper Fern Creek Bridge WV All Others $68,658.95  $                       -   2

New River Gorge NR Fayetteville Trail-Upper Wolf Creek Bridge WV All Others $150,431.15  $                204.62 2

New River Gorge NR McCreery Grounds WV All Others $212,368.53  $              5,890.03 2

New River Gorge NR Grandview Maintenance Building WV Buildings $975,245.78  $            80,019.96 2

New River Gorge NR Grandview  Fire Maintenance Building WV Buildings $665,855.59  $            43,844.25 2

New River Gorge NR Grandview  Ranger Station WV Buildings $375,796.43  $            42,201.15 2

New River Gorge NR Grandview Restroom #1 WV Buildings $180,352.43  $            26,561.64 2

New River Gorge NR Grandview Picnic Shelter #2 WV Buildings $99,240.02  $            33,919.08 2

New River Gorge NR Grandview  Restroom #2 WV Buildings $180,352.43  $              5,286.16 2

New River Gorge NR Grandview  Picnic Shelter #3 WV Buildings $110,266.69  $            28,856.97 2

New River Gorge NR Grandview Restroom #3 WV Buildings $180,352.43  $              6,732.42 2

New River Gorge NR Grandview  Picnic Shelter #4 WV Buildings $99,240.02  $            27,955.46 2

New River Gorge NR
Grandview Parking Area RT 976A WV Unpaved Roads $101,174.43  $                       -   2

New River Gorge NR SR004 Grandview Road  RT 010 WV Paved Roads $2,194,612.28  $          321,311.81 2

New River Gorge NR Grandview Turkey Spur Trail WV Trails $77,475.34  $            81,884.24 2

New River Gorge NR Glade Creek Trailhead-Upper Glade-Bridge @ Rt. 64 WV Paved Roads $568,595.09  $          510,358.00 2

New River Gorge NR Grandview Rim Trail WV Trails $226,266.09  $            19,943.20 2

New River Gorge NR Army Camp Restroom WV Buildings $138,853.97  $                       -   2

New River Gorge NR Army Camp Grounds WV Campgrounds $194,121.33  $            12,587.98 2

New River Gorge NR Army Camp Campsites WV Campgrounds $236,698.13  $                       -   2

New River Gorge NR
NERI NR021 Army Camp Road RT 120 WV Unpaved Roads $1,220,024.30  $                       -   2

New River Gorge NR Grandview Sandbar Restroom #1 WV Buildings $138,853.97  $              5,404.45 2

New River Gorge NR Grandview Sandbar Restroom #2 WV Buildings $61,095.75  $              2,053.26 2

New River Gorge NR
NERI NR016 Grandview Sandbar Road  RT 118 WV Unpaved Roads $591,570.48  $            46,579.44 2

New River Gorge NR Glade Creek Restroom WV Buildings $166,069.35  $              1,500.00 2

New River Gorge NR Glade Creek Grounds WV All Others $234,054.86  $            13,168.69 2

New River Gorge NR
NERI NR015 Glade Creek Campground Road  RT 200 WV Unpaved Roads $639,470.93  $            67,430.38 2

New River Gorge NR NERI NRB001 Road Bridge Over Mill Creek  RT 002P WV Paved Roads $319,938.35  $            67,499.91 2

New River Gorge NR Glade Creek Trail-Glade Creek Bridge WV All Others $137,895.22  $                       -   2

New River Gorge NR Glade Creek Trail-Mouth of Glade Bridge, 006T WV All Others $152,311.54  $          110,002.09 2

New River Gorge NR Stone Cliff Restroom WV Buildings $99,974.86  $              8,807.01 2

New River Gorge NR Stone Cliff Launch Sites (2) WV All Others $301,542.70  $                       -   2

New River Gorge NR
Stone Cliff Road  RT 115 WV Unpaved Roads $639,470.93  $          880,405.43 2

New River Gorge NR Dun Glen Picnic Shelter (Upper) WV Buildings $264,640.06  $            14,988.82 2

New River Gorge NR Dun Glen Maintenance Shop WV Buildings $1,391,188.10  $            38,702.04 2

New River Gorge NR Q-N-044 Dun Glen House WV Housing $358,195.73  $                       -   2

New River Gorge NR Dun Glen  Restrooms WV Buildings $312,421.43  $            39,134.42 2

New River Gorge NR Dun Glen Maintenance Shop #2 WV Buildings $755,815.48  $            26,238.41 2

New River Gorge NR Camp Brookside Grounds WV Campgrounds $1,195,230.71  $            70,542.78 2

New River Gorge NR Sandstone Falls Grounds WV All Others $492,777.47  $            32,578.83 2

New River Gorge NR Meadow Creek Grounds WV All Others $36,605.74  $          228,188.65 2

New River Gorge NR Long Point Trailhead WV All Others $55,463.24  $                       -   2

New River Gorge NR
Fern Creek Road  RT 100 WV Unpaved Roads $1,355,582.56  $            32,694.50 2

New River Gorge NR
Burnwood Ranger Station Parking  RT 902 WV Unpaved Roads $274,758.47  $                       -   2

New River Gorge NR
Burnwood Shelter Parking  A  RT 904A WV Unpaved Roads $8,865.87  $                       -   2

New River Gorge NR
McCreery Launch Site Parking  RT 935 WV Unpaved Roads $142,060.11  $                       -   2

New River Gorge NR
Grandview Parking Area RT 978 WV Unpaved Roads $32,210.20  $                       -   2

New River Gorge NR
Sandstone Falls Overlook Parking  RT 948 WV Unpaved Roads $79,525.25  $                       -   2

New River Gorge NR
Sandstone Falls Parking A  RT 955A WV Unpaved Roads $142,060.11  $                       -   2

New River Gorge NR Rend Trail-Bridge # 1 WV All Others $152,651.74  $              6,180.40 2

New River Gorge NR Rend Trail-Bridge # 2 WV All Others $59,275.56  $              6,180.40 2

New River Gorge NR Rend Trail-Bridge # 3 WV All Others $262,734.92  $              6,180.40 2

New River Gorge NR Rend Trail-Bridge # 4 WV All Others $173,707.15  $              6,180.40 2

New River Gorge NR Rend Trail-Bridge # 5 WV All Others $737,168.28  $              6,495.37 2

New River Gorge NR Bridge Buttress Trail WV Trails $21,424.56  $                701.16 2

New River Gorge NR Endless Wall Trail WV Trails $257,094.75  $                       -   2

New River Gorge NR Fayetteville Trail WV Trails $374,929.84  $            15,211.17 2

New River Gorge NR Park Loop Trail WV Trails $129,855.56  $              4,836.15 2

New River Gorge NR Sandstone Falls Boardwalk Trail WV Trails $432,249.55  $                       -   2

New River Gorge NR H Richmond-Hamilton  Farm House WV Buildings $206,153.14  $            46,229.06 2

New River Gorge NR Kaymoor Trail- Butchers Branch Bridge WV All Others $429,659.68  $                       -   2

New River Gorge NR Sandstone Falls Boardwalk Trail-Bridge #1, 007T WV All Others $188,038.93  $                       -   2

New River Gorge NR Sandstone Falls Boardwalk Trail-Bridge #2, 005T WV All Others $221,572.54  $                       -   2

New River Gorge NR Kaymoor Trail - Craigs Branch Bridge WV All Others $62,370.37  $                       -   2

New River Gorge NR
Fayette Station Road  RT 103 WV Unpaved Roads $1,355,582.56  $          286,014.54 2

New River Gorge NR Turkey Spur Road  RT 126 WV Paved Roads $4,389,224.56  $          453,529.92 2

New River Gorge NR
Burnwood Shelter Parking B   RT904B WV Unpaved Roads $19,682.23  $                       -   2

New River Gorge NR Commercial Row Parking  RT 927 WV Paved Roads $24,815.57  $                       -   2

New River Gorge NR
Glade Creek Trailhead Parking B  RT 941B WV Unpaved Roads $32,285.17  $                       -   2

New River Gorge NR
Glen Jean Maintenance Area Parking  RT 921 WV Unpaved Roads $265,949.52  $                       -   2

New River Gorge NR Glen Jean HQ Parking B  RT 919B WV Paved Roads $19,199.76  $              5,548.50 2

New River Gorge NR Glen Jean HQ Parking C  RT 919C WV Paved Roads $37,199.54  $            11,099.70 2

New River Gorge NR Glen Jean HQ Maint. Area Parking  RT 920 WV Paved Roads $23,999.71  $                       -   2

New River Gorge NR Glen Jean Administrative Parking  RT 922 WV Paved Roads $89,998.90  $          126,339.56 2

New River Gorge NR Glen Jean Bank Parking  RT 923 WV Paved Roads $47,999.41  $            19,674.90 2

New River Gorge NR Grandview Operational Compound Parking  RT 959 WV Paved Roads $183,229.14  $            79,649.53 2

New River Gorge NR Turkey Spur Overlook Parking  RT 962 WV Paved Roads $51,320.09  $            30,105.47 2

New River Gorge NR Grandview Amphitheater Parking  A  RT 965A WV Paved Roads $140,410.65  $            15,004.37 2

New River Gorge NR Grandview Overflow Parking   RT 967A WV Paved Roads $159,871.57  $          239,372.51 2

New River Gorge NR Grandview Operational Compound Aux Parking  RT 960 WV Paved Roads $491,451.32  $            43,568.10 2

New River Gorge NR Akers Property Launch Site WV All Others $139,173.55  $                       -   2

New River Gorge NR BURNWOOD LEFT PICNIC SHELTER WV Buildings $346,237.41  $                       -   2

New River Gorge NR H BROOKSIDE FIRST AID BUILDING WV Buildings $53,904.49  $            35,198.32 2

New River Gorge NR H BROOKSIDE CABIN #1 WV Buildings $53,904.49  $            22,604.89 2

New River Gorge NR H Brookside Cabin #2 WV Buildings $53,904.49  $            22,604.89 2
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New River Gorge NR H BROOKSIDE CABIN #3 WV Buildings $53,904.49  $            22,604.89 2

New River Gorge NR H BROOKSIDE CABIN #4 WV Buildings $53,904.49  $            22,604.89 2

New River Gorge NR H BROOKSIDE CABIN #5 WV Buildings $53,904.49  $            22,604.89 2

New River Gorge NR H BROOKSIDE CABIN #6 WV Buildings $53,904.49  $            22,604.89 2

New River Gorge NR H BROOKSIDE CAMP LEADER CABIN WV Buildings $53,904.49  $              3,847.58 2

New River Gorge NR South District River Ranger Office WV Buildings $228,694.93  $                       -   2

New River Gorge NR H Thurmond National Bank of Thurmond WV Buildings $1,965,787.21  $          468,396.10 2

New River Gorge NR H Thurmond Sid Childers/Margie Richmond House WV Buildings $875,948.03  $                       -   2

New River Gorge NR Q-01-00-PH H Philip MCClung Home Place WV Housing $196,348.11  $                500.00 2

New River Gorge NR Stone Cliff Camping Area WV Campgrounds $5,325.71  $            25,000.00 2

New River Gorge NR Grandview Sandbar Walk in Campsites WV Campgrounds $11,084.40  $            26,397.11 2

New River Gorge NR Glen Jean Diesel Fuel System WV All Others $16,373.00  $                       -   2

New River Gorge NR Sandstone Falls Boardwalk Trail-Bridge #3 WV All Others $219,378.75  $                       -   2

New River Gorge NR H Nuttallburg Head House WV Buildings $2,648,685.27  $                       -   2

New River Gorge NR H Nuttallburg Tipple WV Buildings $2,702,729.76  $                       -   2

New River Gorge NR H Nuttallburg Conveyor WV Buildings $2,963,369.87  $                       -   2

New River Gorge NR Nuttallburg Coke Ovens WV All Others $1,963,604.80  $            69,249.38 2

New River Gorge NR Nuttallburg Grounds WV All Others $342,903.01  $          166,489.54 2

New River Gorge NR Nuttallburg Tipple Access Short Creek Bridge WV Paved Roads $477,767.34  $                       -   2

New River Gorge NR Nuttallburg Tipple Trail WV Trails $398,220.69  $                       -   2

New River Gorge NR Nuttallburg Company Store WV All Others $388,407.61  $                       -   2

Northeast Region OCLP Historic Plant Nursery PA All Others $1,674,130.92  $          256,570.29 2

Petersburg NB EF: Grounds @ Confederate Battery 5 VA All Others $698,908.46  $              1,232.89 2

Petersburg NB EF: Grounds @ Confederate Battery 8 VA All Others $106,975.04  $                       -   2

Petersburg NB EF: Grounds @ Harrison Creek VA All Others $9,366.11  $                       -   2

Petersburg NB EF: Grounds @ Fort Stedman & Colquitt's Salient VA All Others $1,540,247.20  $            24,110.00 2

Petersburg NB EF: Grounds @ Fort Haskell VA All Others $198,674.22  $                       -   2

Petersburg NB EF: Grounds @ Fort Morton VA All Others $472,161.15  $                       -   2

Petersburg NB EF: Grounds @ Crater & Mine Tunnel VA All Others $1,277,002.76  $                       -   2

Petersburg NB WF: Grounds @ Fort Wadsworth VA All Others $364,426.96  $                       -   2

Petersburg NB WF: Grounds @ Fort Conahey VA All Others $3,405.86  $                       -   2

Petersburg NB WF: Grounds @ Fort Fisher VA All Others $126,868.26  $                       -   2

Petersburg NB WF: Grounds @ Confederate Fort Gregg VA All Others $504,921.22  $                       -   2

Petersburg NB EF: Taylor Kitchen Ruins VA All Others $89,147.01  $                       -   2

Petersburg NB EF: Confederate Battery 5 VA All Others $570,994.78  $                       -   2

Petersburg NB EF: Fort Friend VA All Others $148,158.90  $                       -   2

Petersburg NB EF: Fort Stedman VA All Others $320,924.15  $                       -   2

Petersburg NB EF: Fed Earthworks - Fort Stedman to Battery XI VA All Others $38,657.19  $                       -   2

Petersburg NB EF: Colquitt's Salient VA All Others $699,847.16  $                       -   2

Petersburg NB EF: Federal Battery XI VA All Others $157,729.58  $                       -   2

Petersburg NB EF: Fed Earthworks - Battery XII to Fort Haskell VA All Others $101,180.77  $                       -   2

Petersburg NB EF: Fort Haskell VA All Others $375,031.54  $                       -   2

Petersburg NB EF: Fed Earthworks - Fort Haskell to Battery XIII VA All Others $134,907.70  $                       -   2

Petersburg NB EF: Federal Battery XIII VA All Others $76,267.82  $                       -   2

Petersburg NB WF: Fort Wadsworth VA All Others $637,745.47  $                       -   2

Petersburg NB WF: Fort Urmston VA All Others $97,229.61  $                       -   2

Petersburg NB WF: Fed Earthworks - Fort Urmston to Fort Conahey VA All Others $337,269.24  $                       -   2

Petersburg NB WF: Fort Conahey VA All Others $118,062.63  $                       -   2

Petersburg NB WF: Fed Earthworks - Fort Conahey to Fort Fisher VA All Others $175,380.00  $                       -   2

Petersburg NB WF: Fort Fisher VA All Others $1,020,918.90  $                       -   2

Petersburg NB WF: Fed Earthworks - Fort Fisher to Fort Welch VA All Others $175,380.00  $                       -   2

Petersburg NB WF: Fort Welch VA All Others $180,567.00  $                       -   2

Petersburg NB WF: Federal Fort Gregg VA All Others $111,116.52  $                       -   2

Petersburg NB EF: Prince George Courthouse Road Trace VA Trails $229,786.17  $            14,820.57 2

Petersburg NB EF: Third Division IX Corps Monument VA All Others $34,798.01  $                       -   2

Petersburg NB EF: First Maine Heavy Artillery Monument VA All Others $91,738.87  $                       -   2

Petersburg NB EF: South Carolina Monument VA All Others $17,994.23  $                       -   2

Petersburg NB EF: Mahone Monument VA All Others $295,989.04  $                       -   2

Petersburg NB EF: Grounds @ Tour Road Exit & Crater Battlefield VA All Others $1,034,793.09  $                       -   2

Petersburg NB EF: Massachusetts Monument VA All Others $490,965.90  $                       -   2

Petersburg NB WF: Hagood Monument VA All Others $149,728.52  $                       -   2

Petersburg NB WF: Confederate Fort Gregg VA All Others $171,425.98  $                       -   2

Petersburg NB PG: Bandstand VA Buildings $77,883.44  $            46,242.38 2

Petersburg NB PG: Stable / Carriage House VA Buildings $272,661.50  $            46,980.48 2

Petersburg NB EF: Jordan Point Road Trace VA Trails $42,034.88  $                       -   2

Petersburg NB CP: Summer Kitchen VA Buildings $226,720.28  $                       -   2

Petersburg NB CP: Civil War Earthworks VA All Others $26,572.73  $                       -   2

Petersburg NB PG: National Cemetery Monument VA All Others $155,348.26  $                       -   2

Petersburg NB EF: Union Mine Tunnel & Entrance VA All Others $82,740.12  $                       -   2

Petersburg NB EF: Confederate Counter Mines VA All Others $37,093.89  $                       -   2

Petersburg NB EF: Federal Bombproofs VA All Others $6,132.17  $                       -   2

Petersburg NB EF: Fed Earthworks - Battery XIII to Battery XIV VA All Others $9,443.54  $                       -   2

Petersburg NB
CP: Manor Entrance Drive & Loop - RT 0400 VA Unpaved Roads $63,115.22  $                       -   2

Petersburg NB CP: Appomattox Manor Grounds Historic Walks & Paths VA Trails $54,159.31  $                       -   2

Petersburg NB EF: Fed Earthworks - Battery X to Fort Stedman VA All Others $27,719.03  $                       -   2

Petersburg NB
EF: Shand House Road - RT 0407 VA Unpaved Roads $126,230.43  $                       -   2

Petersburg NB EF: Colored Soldiers Monument VA All Others $7,237.63  $                       -   2

Petersburg NB EF: Dictator Powder Magazine VA All Others $1,860.09  $                       -   2

Petersburg NB WF: Long Flank Road - RT 0301 VA Paved Roads $1,334,425.17  $                       -   2

Petersburg NB EF: Confederate Covered Way VA All Others $35,315.40  $                       -   2

Petersburg NB IM: Poplar Grove National Cemetery Waysides VA All Others $29,738.56  $            20,515.17 2

Petersburg NB CP: James River Waterfront Pier VA All Others $312,004.71  $                       -   2

Petersburg NB EF: VC Restroom Building VA Buildings $283,188.85  $                       -   2

Petersburg NB CP: Grounds @ GH Shoreline Recreational Area VA All Others $1,364,208.80  $       1,363,867.45 2

Petersburg NB CP: Wharf Lading Ramp VA All Others $1,913.24  $                       -   2

Petersburg NB EF: Visitor Center VA Buildings $3,117,884.47  $          226,488.35 2

Petersburg NB CP: City Point Seawalls and Shore Protection VA All Others $2,774,980.99  $          462,122.38 2

Petersburg NB CP: New Smoke House VA Buildings $67,884.24  $            66,096.46 2

Petersburg NB EF: Dictator Loop Trail VA Trails $147,335.23  $          120,266.01 2

Petersburg NB EF: Visitor Center Parking Area - RT 0904 VA Paved Roads $405,886.34  $                       -   2

Petersburg NB EF: Visitor Center Grounds Paved Walks VA Trails $102,987.72  $            56,970.57 2

Petersburg NB EF: Fort Morton VA All Others $146,251.54  $                       -   2

Richmond NBP MH - West House VA Buildings $844,649.44  $          364,614.32 2

Richmond NBP BD - PARKING LOT (RT 0901) VA Paved Roads $61,032.91  $          128,913.51 2

Richmond NBP GM - WATT HOUSE PARKING LOT (RT 0902) VA Paved Roads $63,851.17  $            78,995.41 2

Richmond NBP DB - PARKING LOT (RT 0918) VA Paved Roads $41,166.43  $            32,399.06 2

Richmond NBP CH - CONFEDERATE TURNOUT PARKING LOT (RT 0904) VA Paved Roads $16,884.10  $              7,511.87 2

Richmond NBP CH - UNION TURNOUT PARKING LOT (RT 0905) VA Paved Roads $27,543.70  $            18,415.36 2

Richmond NBP FH - PICNIC AREA BUS AND RV PARKING LOT (RT 0912) VA Paved Roads $26,360.37  $            15,764.15 2

Richmond NBP RP - Rural Plains Trail VA Trails $189,780.52  $            26,331.24 2

Richmond NBP CH- Tour Road (Route 500) VA Paved Roads $1,832,785.04  $          123,217.85 2

Richmond NBP CH -TOUR TRAIL VA Trails $79,978.49  $            29,023.90 2

Richmond NBP CH - VISITOR CENTER PARKING LOT, RT 903 VA Paved Roads $49,372.77  $            46,041.40 2

Richmond NBP BD - TOUR ROAD - RT 301 VA Paved Roads $366,557.01  $                       -   2

Richmond NBP PB - PARKING AREA (ACCESS RD), RT 919 VA Paved Roads $67,776.93  $            12,223.01 2

Richmond NBP DB - TOUR ROAD - RTE 305 VA Paved Roads $527,842.09  $                       -   2

Richmond NBP CB - TOUR ROAD (RTE. 300) VA Paved Roads $293,245.61  $                       -   2

Richmond NBP GM - WATT HOUSE ROAD - RTE 302 VA Paved Roads $616,510.04  $                       -   2

Richmond NBP GM - TOUR TRAIL VA Trails $270,256.48  $            13,019.27 2

Richmond NBP GM - GARAGE VA Buildings $51,904.80  $                       -   2

Richmond NBP GH - TOUR ROAD- RTE 303 VA Paved Roads $190,609.64  $            50,836.32 2

Richmond NBP FH - BATTLEFIELD PARK - TOUR ROAD  (RTE 304) VA Paved Roads $5,322,407.75  $       1,836,504.58 2

Richmond NBP FH - HOKE-BRADY TOUR ROAD (RTE 308) VA Paved Roads $3,489,622.71  $       1,004,576.36 2

Richmond NBP FH - PICNIC TOUR ROAD (RTE 306) VA Paved Roads $601,153.49  $            61,150.98 2

Richmond NBP FH - (PICNIC  ROAD) PARKING LOT, RT 909 VA Paved Roads $62,995.50  $            23,747.34 2

Richmond NBP FORT HARRISON  VISITOR CENTER  LANDSCAPE VA All Others $152,011.65  $              7,012.61 2

Richmond NBP FH - VISITOR CENTER PARKING LOT, RT 916 VA Paved Roads $241,938.14  $                       -   2

Richmond NBP FH - TOUR TRAIL VA Trails $161,819.87  $                       -   2

Richmond NBP FH - MAINTENANCE WAY ROAD (RTE 401) VA Paved Roads $307,907.89  $            70,295.77 2

Richmond NBP FH - MAINTENANCE SHOP VA Buildings $1,224,616.55  $          100,054.86 2

Richmond NBP FH - DIESEL FUEL SYSTEM (ABOVE GROUND TANK) VA All Others $28,584.01  $                       -   2

Richmond NBP FH - GASOLINE SYSTEM (ABOVE GROUND TANK) VA All Others $126,199.78  $                       -   2

Richmond NBP FH  - RANGER OFFICE FRO VA Buildings $322,954.20  $              2,832.21 2

Richmond NBP Q-0013 FH  - QUARTERS 13 VA Housing $339,991.01  $              5,579.34 2

Richmond NBP MALVERN HILL TOUR ROAD, RT 402 VA Paved Roads $190,609.64  $            25,176.33 2

Richmond NBP MALVERN HILL TOUR TRAIL VA Trails $148,057.56  $            73,799.27 2

Richmond NBP MALVERN HILL PARKING LOT, RT 920 VA Paved Roads $87,402.89  $            23,863.11 2

Richmond NBP CHIMBORAZO VC - LANDSCAPE VA All Others $123,116.87  $                       -   2

Richmond NBP CF- FORT BRADY PARKING LOT, RT 917 VA Paved Roads $16,989.93  $            10,089.02 2

Richmond NBP CF - FORT GILMER PARKING LOT, RT 907 VA Paved Roads $56,780.61  $            48,571.72 2

Richmond NBP CF - FORT JOHNSON PARKING LOT, RT 908 VA Paved Roads $31,016.72  $            29,309.38 2

Richmond NBP CF - FORT HOKE PARKING LOT, RT 910 VA Paved Roads $31,247.62  $            29,772.62 2

Richmond NBP Vehicle Maintenance Shop VA Buildings $633,321.25  $                       -   2

Richmond NBP Park Radio System VA All Others $525,461.74  $                       -   2

Richmond NBP CB - PARKING LOT (RT 0900) VA Paved Roads $54,539.02  $            46,368.77 2

Richmond NBP Park waysides and exhibits VA All Others $6,820,487.02  $            33,997.38 2

Roger Williams NMem Hahn Memorial RI All Others $11,691,218.25  $            18,786.00 2

Saint Croix Island IHS SACR Maintenance Building ME Buildings $431,294.04  $                       -   2

Saint Croix Island IHS SACR Wayside Systems and Bronze Statues ME All Others $686,810.17  $                       -   2

Saint Croix Island IHS Red Beach Maintained Grounds ME All Others $205,059.70  $          172,625.70 2

Saint Croix Island IHS St Croix Island Maintained Grounds ME All Others $1,134,717.70  $            44,671.90 2

Saint Croix Island IHS B-5-SC  St. Croix Boat House ME Buildings $92,751.99  $                       -   2
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Saint Croix Island IHS B-6-SC ST CROIX INTERP SHELTER ME Buildings $71,656.71  $                476.38 2

Saint-Gaudens NHS
Maintenance Area Parking NH Unpaved Roads $40,463.22  $                       -   2

Saint-Gaudens NHS
Handicap Parking NH Unpaved Roads $2,008.58  $                       -   2

Saint-Gaudens NHS Caretakers Garage NH Buildings $82,202.76  $              6,320.55 2

Saint-Gaudens NHS Entrance Trail NH Trails $70,088.80  $                       -   2

Saint-Gaudens NHS Maintenance Building NH Buildings $700,251.69  $                       -   2

Saint-Gaudens NHS
Maintenance Access Road NH Unpaved Roads $97,174.83  $                       -   2

Saint-Gaudens NHS Blow-Me-Down Mill NH Buildings $964,814.62  $       1,952,478.39 2

Saint-Gaudens NHS Blow-Me-Down Pond Dam NH All Others $905,694.55  $            34,983.00 2

Saint-Gaudens NHS Farragut Pavilion NH Buildings $211,656.21  $                       -   2

Saint-Gaudens NHS Alarm Systems NH All Others $510,625.12  $                       -   2

Saint-Gaudens NHS Telephone System NH All Others $67,041.77  $                       -   2

Sagamore Hill NHS Spur to Theodore Roosevelt House Road / Route 0907 NY Paved Roads $199,280.88  $            59,368.95 2

Sagamore Hill NHS BU-Maintenance/Curitorial storage NY Buildings $2,590,286.42  $                       -   2

Sagamore Hill NHS BU-Pump House NY Buildings $267,414.19  $            21,983.54 2

Sagamore Hill NHS BU-Chicken Coop NY Buildings $215,627.76  $              2,952.00 2

Sagamore Hill NHS BU- Tool Shed NY Buildings $36,251.93  $              9,728.12 2

Sagamore Hill NHS BU- Foremans Cottage NY Housing $809,424.84  $            93,795.93 2

Sagamore Hill NHS BU- Garage/Maintenance Shop NY Housing $1,620,313.62  $          235,864.48 2

Sagamore Hill NHS BU- New Barn  00000004 NY Housing $1,033,639.06  $          142,175.88 2

Sagamore Hill NHS TR- Eel Creek Boardwalk NY All Others $1,243,282.24  $                       -   2

Sagamore Hill NHS GR- Orchard NY All Others $2,078,182.85  $          175,000.00 2

Sagamore Hill NHS GR-Picnic Area NY All Others $28,453.83  $                       -   2

Saugus Iron Works NHS Saugus Grounds MA All Others $1,190,760.38  $              8,592.64 2

Saugus Iron Works NHS Iron Works Museum/Theather MA Buildings $2,708,272.98  $            49,726.69 2

Saugus Iron Works NHS Parking Lot-Upper Area MA Paved Roads $494,809.59  $          294,241.95 2

Saugus Iron Works NHS Industrial Area Grounds MA All Others $1,650,992.92  $              3,034.00 2

Saugus Iron Works NHS Warehouse/Pump House MA Buildings $159,157.67  $            16,842.06 2

Salem Maritime NHS Salem Maritme NHS Building Area Grounds MA All Others $810,885.90  $            11,335.00 2

Salem Maritime NHS Hawkes House MA Buildings $2,346,727.03  $          492,795.77 2

Salem Maritime NHS Public Stores MA Buildings $3,260,382.76  $          375,224.35 2

Salem Maritime NHS St. Joseph Hall MA Buildings $4,752,506.92  $          319,564.36 2

Salem Maritime NHS Derby Wharf Grounds MA All Others $369,647.09  $          125,340.00 2

Saratoga NHP Roosevelt  Road-to VC Handicap Parking NY Paved Roads $183,090.54  $            31,540.06 2

Saratoga NHP Roosevelt Road Parking-Handicap Parking NY Paved Roads $16,163.80  $              6,951.91 2

Saratoga NHP
Handicap/Emergency Access Road-Schuyler House NY Unpaved Roads $218,181.97  $                       -   2

Saratoga NHP MILL CREEK CULVERT 1910-004P NY Paved Roads $204,533.58  $            40,500.03 2

Saratoga NHP Schuyler Estate Residence Parking RT 0919 NY Paved Roads $11,999.85  $            13,903.83 2

Saratoga NHP Tour Stop #1  Interpretive Waysides NY All Others $41,896.39  $            24,000.00 2

Saratoga NHP Tour Stop #2 Interpretive Waysides NY All Others $33,591.34  $            30,000.00 2

Saratoga NHP Tour Stop #3 Interpretive Waysides NY All Others $91,000.95  $            88,000.00 2

Saratoga NHP Tour Stop #4 Interpretive Waysides NY All Others $28,832.64  $            24,000.00 2

Saratoga NHP Tour Stop #5 Interpretive Waysides NY All Others $56,312.71  $            75,000.00 2

Saratoga NHP Tour Stop #6 Interpretive Waysides NY All Others $69,376.47  $            64,000.00 2

Saratoga NHP Tour Stop #7 Interpretive Waysides NY All Others $49,104.55  $            48,000.00 2

Saratoga NHP Tour Stop #8 Interpretive Waysides NY All Others $37,789.23  $            38,000.00 2

Saratoga NHP Tour Stop #9 Interpretive Waysides NY All Others $27,480.08  $            24,000.00 2

Saratoga NHP Tour Stop #10 Interpretive Waysides NY All Others $51,875.65  $            55,000.00 2

Saratoga NHP Schuyler House Parking Lot Waysides NY All Others $1,247.41  $                       -   2

Saratoga NHP River Access Road NY Paved Roads $457,726.35  $          565,088.40 2

Saratoga NHP Schuyler House Interpretive Media NY All Others $47,393.23  $                       -   2

Saratoga NHP Maintained Grounds Visitor Center NY All Others $127,214.94  $            15,202.00 2

Saratoga NHP Visitor Center Interpretive Exhibits NY All Others $1,508,965.01  $                       -   2

Saratoga NHP Canal Towpath-Trail Northern Unit NY Trails $272,217.69  $                       -   2

Saratoga NHP Canal Connector Trail NY Trails $116,374.99  $                       -   2

Saratoga NHP HS-17 Philip Schuyler House-Privy NY All Others $22,988.36  $                       -   2

Saratoga NHP HS-75 Philip Schuyler House-Stone Wellhouse NY Buildings $244,012.41  $                       -   2

Saratoga NHP Schuyler Mansion Road NY Paved Roads $21,899.73  $                       -   2

Saratoga NHP Canal Trail, Old Saratoga Unit NY Trails $33,134.44  $                       -   2

Saratoga NHP Head Quarters Building NY Buildings $557,757.12  $          101,819.30 2

Saratoga NHP Collections Building NY Buildings $633,814.91  $            40,000.00 2

Saratoga NHP Visitor Center NY Buildings $5,068,866.78  $          412,168.12 2

Saratoga NHP Exhibit Kiosk, Visitor Center NY All Others $4,783.45  $                       -   2

Saratoga NHP Parks, Phone System NY All Others $0.00  $                       -   2

Saratoga NHP Parks, Local Area Network NY All Others $251,801.04  $                       -   2

Saratoga NHP Wilkinson National Recreation Trail NY Trails $647,457.63  $            75,078.24 2

Saratoga NHP Liaison Trail NY Trails $45,176.85  $            11,021.86 2

Saratoga NHP Visitor Center Parking, RT 0900 NY Paved Roads $399,327.89  $          472,477.83 2

Saratoga NHP Tour Road Bridge (Frm Stop 8 to Stop 9) NY Paved Roads $5,013,072.17  $          463,536.00 2

Saratoga NHP Victory Woods Trail/Trace NY Trails $1,328,384.94  $                       -   2

Saratoga NHP Maintained Grounds, Saratoga Monument NY All Others $717,492.24  $                531.38 2

Saratoga NHP Paved Walkways, Saratoga Monument NY Trails $67,054.02  $                       -   2

Saratoga NHP SARA Radio System NY All Others $640,842.78  $                       -   2

Saratoga NHP Maintained Grounds, Stop 1 NY All Others $134,720.00  $          133,959.82 2

Saratoga NHP Maintained Grounds, Stop 2 NY All Others $646,383.83  $          451,203.56 2

Saratoga NHP Maintained Grounds, Stop 3 NY All Others $503,952.59  $          328,684.16 2

Saratoga NHP Maintained Grounds, Stop 4 NY All Others $51,030.30  $            18,924.42 2

Saratoga NHP Maintained Grounds, Stop 5 NY All Others $176,451.45  $          124,913.85 2

Saratoga NHP Maintained Grounds, Stop 6 NY All Others $731,207.53  $          293,771.38 2

Saratoga NHP Maintained Grounds, Stop 7 NY All Others $221,358.11  $          269,951.13 2

Saratoga NHP Maintained Grounds, Stop 8 NY All Others $108,637.84  $            47,937.22 2

Saratoga NHP Maintained Grounds, Stop 9 NY All Others $168,286.60  $          108,746.43 2

Saratoga NHP Maintained Grounds, Stop 10 NY All Others $356,078.11  $          244,570.82 2

Saratoga NHP Paved Walkways, Stop 1 NY Trails $52,160.19  $            28,811.16 2

Saratoga NHP Paved Walkways, Stop 2 NY Trails $101,591.99  $            43,109.15 2

Saratoga NHP Paved Walkways, Stop 3 NY Trails $226,294.96  $          155,020.83 2

Saratoga NHP Paved Walkways, Stop 4 NY Trails $25,678.86  $            15,963.90 2

Saratoga NHP Paved Walkways, Stop 5 NY Trails $34,746.71  $            22,360.38 2

Saratoga NHP Paved Walkways, Stop 6 NY Trails $227,899.89  $          109,496.87 2

Saratoga NHP Paved Walkways, Stop 7 NY Trails $112,666.00  $            99,213.87 2

Saratoga NHP Paved Walkways, Stop 8 NY Trails $34,104.74  $            21,843.95 2

Saratoga NHP Paved Walkways, Stop 9 NY Trails $52,160.19  $            22,597.58 2

Saratoga NHP Paved Walkways, Stop 10 NY Trails $359,102.82  $            72,934.49 2

Saratoga NHP Old Champlain Canal Tow Path NY Trails $742,288.53  $            67,857.24 2

Saratoga NHP Maintained Gounds, Schuyler House NY All Others $1,041,368.68  $            35,531.38 2

Shenandoah NP Dickey Ridge Picnic Area VA All Others $786,772.46  $            38,069.86 2

Shenandoah NP DR05-01 Picnic Grounds Comfort Station VA Buildings $106,022.30  $              1,902.31 2

Shenandoah NP NE06-15 Front Royal Entrance Station VA Buildings $101,405.54  $            52,701.84 2

Shenandoah NP Mathews Arm WWTP Road  RT 413 TR VA Paved Roads $1,023,728.65  $            90,036.25 2

Shenandoah NP MA05-44 Mathews Arm Comfort Station VA Buildings $121,354.75  $                       -   2

Shenandoah NP MA05-45 Mathews Arm Comfort Station VA Buildings $201,145.47  $                       -   2

Shenandoah NP MA05-46 Mathews Arm Comfort Station VA Buildings $201,145.47  $                       -   2

Shenandoah NP MA05-47 Mathews Arm Comfort Station VA Buildings $201,145.47  $                       -   2

Shenandoah NP MA05-48 Mathews Arm Comfort Station VA Buildings $201,145.47  $                       -   2

Shenandoah NP MA17-27  Mathews Arm WWTP Plant Building VA Buildings $236,291.15  $            33,271.07 2

Shenandoah NP Elkwallow Wayside Loop Parking Area RT 908 VA Paved Roads $672,192.24  $                387.03 2

Shenandoah NP Elkwallow Wayside Picnic Area VA All Others $627,319.72  $            36,347.71 2

Shenandoah NP EW05-03 Elkwallow Comfort Station VA Buildings $165,068.56  $              1,049.08 2

Shenandoah NP
Hogback Tower Road Unpaved RT 410 TR VA Unpaved Roads $31,819.73  $            13,552.18 2

Shenandoah NP TG06-12 Thornton Gap Entrance Station VA Buildings $222,965.23  $            20,888.52 2

Shenandoah NP Headquarters Access Road  RT 104 VA Paved Roads $459,418.12  $            46,707.61 2

Shenandoah NP HQ01-01 Headquarters Administration Building VA Buildings $4,701,231.05  $          339,605.26 2

Shenandoah NP HQ01-03 Headquarters Inventory/Monitoring Office VA Buildings $1,642,976.96  $            10,465.46 2

Shenandoah NP HQ02-25 Headquarters Communications Center VA Buildings $345,353.56  $              3,119.14 2

Shenandoah NP HQ04-06 Headquarters Warehouse VA Buildings $4,432,442.53  $          271,357.72 2

Shenandoah NP HQ04-57 Headquarters Maintenance/Autoshop VA Buildings $7,658,475.44  $            38,526.08 2

Shenandoah NP SR06-14 Swift Run Entrance Station VA Buildings $233,196.54  $            12,685.18 2

Shenandoah NP LM05-57 Loft Mountain Comfort Station VA Buildings $121,354.75  $                635.33 2

Shenandoah NP LM05-58 Loft Mountain Comfort Station VA Buildings $121,354.75  $                635.33 2

Shenandoah NP LM05-59 Loft Mountain Comfort Station VA Buildings $121,354.75  $                       -   2

Shenandoah NP LM05-60 Loft Mountain Comfort Station VA Buildings $121,354.75  $                635.33 2

Shenandoah NP LM05-61 Loft Mountain Comfort Station VA Buildings $121,354.75  $              1,270.66 2

Shenandoah NP LM17-09 Loft Mountain High Lift Pumphouse VA Buildings $16,991.14  $              2,997.46 2

Shenandoah NP LM17-28 Loft Mountain WWTP Plant Building VA Buildings $436,125.95  $          160,252.68 2

Shenandoah NP Loft Mountain Campground VA Campgrounds $2,324,186.89  $          362,387.59 2

Shenandoah NP Rockfish Gap Developed Area VA All Others $53,799.55  $                       -   2

Shenandoah NP PN05-04 Pinnacles Comfort Station VA Buildings $323,573.54  $              2,728.82 2

Shenandoah NP SK11-29 Skyland Massanutten Lodge VA Buildings $553,646.53  $            47,412.04 2

Shenandoah NP SK17-02 Skyland Pumphouse Spring #1 VA Buildings $33,191.99  $              2,856.36 2

Shenandoah NP SK17-25 Skyland WWTP Plant Building VA Buildings $1,397,943.45  $          229,712.85 2

Shenandoah NP SK17-29 Skyland Waste Water Lift Station VA Buildings $123,346.27  $                383.54 2

Shenandoah NP BM05-07 Big Meadows Picnic Area Comfort Station VA Buildings $168,553.48  $            59,537.46 2

Shenandoah NP BM05-08 Big Meadows Old Campground Comfort Station VA Buildings $168,553.48  $              5,964.75 2

Shenandoah NP BM05-09 Big Meadows Old Campground Comfort Station VA Buildings $106,022.30  $              5,208.52 2

Shenandoah NP BM05-41 Big Meadows Comfort Station VA Buildings $106,022.30  $                590.26 2

Shenandoah NP BM05-42 Big Meadows Comfort Station VA Buildings $121,354.75  $              4,763.00 2

Shenandoah NP BM05-43 Big Meadows Comfort Station VA Buildings $121,354.75  $              4,699.10 2

Shenandoah NP BM05-51 Big Meadows Comfort Station VA Buildings $121,354.75  $              5,173.72 2

Shenandoah NP BM05-53 Big Meadows Comfort Station VA Buildings $121,354.75  $              8,536.03 2
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Shenandoah NP BM07-05 Big Meadows CG Registration Station VA Buildings $123,844.23  $            14,910.69 2

Shenandoah NP BM17-03 Big Meadows Pumphouse/Lewis Spring VA Buildings $31,611.41  $                628.12 2

Shenandoah NP BM17-21 Big Meadows Weir House/Lewis Spring VA Buildings $11,459.14  $                       -   2

Shenandoah NP LS05-10 Lewis Mountain Comfort Station Picnic Ground VA Buildings $106,022.30  $              3,394.24 2

Shenandoah NP LS05-12 Lewis Mountain Comfort Station Campground VA Buildings $113,869.83  $              5,399.07 2

Shenandoah NP SO05-13 South River Comfort Station VA Buildings $106,022.30  $            16,649.07 2

Shenandoah NP
Rapidan Road Unpaved RT 455 CD 359 VA Unpaved Roads $2,067,584.12  $          837,141.13 2

Shenandoah NP CH18-01 Rapidan Camp Presidents Cabin VA Buildings $427,010.10  $              3,498.26 2

Shenandoah NP CH18-03 Rapidan Camp Creel Cabin VA Buildings $132,813.92  $              2,033.99 2

Shenandoah NP CH18-06 Rapidan Camp Prime Minister's Cabin VA Buildings $207,313.91  $            27,075.96 2

Shenandoah NP Weakley Hollow Fire Road Bridge 4840-009S VA Paved Roads $164,479.63  $            29,700.00 2

Shenandoah NP
Lewis Mountain Cabin Sewage System VA

Waste Water

Systems
$95,014.24  $                       -   2

Shenandoah NP RF06-22 Rockfish Gap Entrance Station VA Buildings $454,303.88  $              3,786.87 2

Shenandoah NP Central District Backcountry Zones VA All Others $2,473,733.63  $          223,069.72 2

Shenandoah NP TG05-75 Thornton Gap Comfort Station VA Buildings $609,057.31  $                706.40 2

Shenandoah NP Ride-by Vista MP 36.3 VA All Others $160,469.47  $              4,455.00 2

Shenandoah NP Ride-by Vista MP 39.7 VA All Others $193,335.15  $            10,568.00 2

Shenandoah NP Ride-by Vista MP 32.5 VA All Others $154,226.95  $              6,118.00 2

Shenandoah NP North Entrance Water System VA Water Systems $299,901.88  $          179,220.79 2

Shenandoah NP Dickey Ridge Water System VA Water Systems $2,385,586.34  $                       -   2

Shenandoah NP
Piney River Maintenance Area Sewage System VA

Waste Water

Systems
$158,346.89  $            25,913.46 2

Shenandoah NP
Elkwallow Wayside Sewage System VA

Waste Water

Systems
$169,685.46  $            15,229.77 2

Shenandoah NP Thornton Gap Water System VA Water Systems $2,989,072.68  $              5,757.30 2

Shenandoah NP
Thornton Gap Entrance Station Sewage System VA

Waste Water

Systems
$155,135.97  $              1,063.96 2

Shenandoah NP Headquarters Water System VA Water Systems $2,618,074.04  $          604,134.50 2

Shenandoah NP
Headquarters Admin Building Sewage System VA

Waste Water

Systems
$136,874.33  $                       -   2

Shenandoah NP Swift Run Gap Water System VA Water Systems $569,181.58  $            28,692.32 2

Shenandoah NP Simmons Gap Water System VA Water Systems $495,384.08  $          249,128.47 2

Shenandoah NP Pinnacles Water System VA Water Systems $641,882.68  $          265,171.57 2

Shenandoah NP
Pinnacles Picnic Ground Sewage System VA

Waste Water

Systems
$172,487.79  $                       -   2

Shenandoah NP Big Meadows Wayside Area (concession) VA All Others $322,815.45  $                       -   2

Shenandoah NP Big Meadows Laundry and Shower Area (concession) VA All Others $137,495.47  $                       -   2

Shenandoah NP Skyland Developed Area Massanutten/Boulder VA All Others $272,339.36  $                       -   2

Shenandoah NP Loft Mountain Visitor Contact Area VA All Others $107,599.11  $                       -   2

Shenandoah NP Lewis Mountain Campstore and Cabins (concession) VA All Others $817,018.07  $                       -   2

Shenandoah NP Elkwallow Wayside Area (concessions) VA All Others $149,024.76  $                       -   2

Shenandoah NP Front Royal Entrance Station Area VA All Others $25,904.94  $                       -   2

Shenandoah NP Thornton Gap Entrance Station Area VA All Others $32,329.86  $                       -   2

Shenandoah NP Skyland New Amphitheater Area VA All Others $132,845.87  $                       -   2

Shenandoah NP Limberlost Trail Bridge VA All Others $87,479.00  $                       -   2

Shenandoah NP Whiteoak Canyon Trail Bridge #2 VA All Others $60,255.50  $            24,645.28 2

Shenandoah NP Whiteoak Canyon Trail Bridge #3 VA All Others $53,759.45  $            21,353.99 2

Shenandoah NP Whiteoak Canyon Trail Bridge #4 VA All Others $81,401.06  $            18,665.18 2

Shenandoah NP Whiteoak Canyon Trail Bridge #5 VA All Others $137,005.08  $            11,829.21 2

Shenandoah NP Lewis Mountain Water System VA Water Systems $1,026,972.95  $              1,467.34 2

Shenandoah NP Whiteoak Water System VA Water Systems $314,749.16  $            65,633.14 2

Shenandoah NP
Whiteoak Cabin Sewage System VA

Waste Water

Systems
$22,054.21  $            22,823.22 2

Shenandoah NP
Whiteoak Bunkhouse Sewage System VA

Waste Water

Systems
$36,945.51  $            17,574.25 2

Shenandoah NP
Rapidan Camp Creel Cabin Sewage System VA

Waste Water

Systems
$41,654.36  $              9,805.49 2

Shenandoah NP TG17-41 Thornton Gap Pumphouse-Wellhouse VA Buildings $17,745.50  $                       -   2

Shenandoah NP
Weakley Hollow Old Rag Parking  Area Unpaved VA Unpaved Roads $287,376.50  $          109,344.40 2

Shenandoah NP Pinnacles Picnic Area and CCC Camp#10 VA All Others $952,540.76  $            58,318.43 2

Shenandoah NP Lewis Mountain Picnic Area VA All Others $870,894.41  $            23,500.05 2

Shenandoah NP South River PIcnic Area VA All Others $569,815.41  $            23,864.25 2

Shenandoah NP Mathews Arm Campground VA Campgrounds $2,026,725.25  $          285,831.06 2

Shenandoah NP Lewis Mountain Campground VA Campgrounds $863,534.03  $            72,015.54 2

Shenandoah NP Rapidan Camp Developed Area Landscape VA All Others $2,949,896.30  $            77,161.55 2

Shenandoah NP Byrd Visitor Center Parking Area A RT 925A VA Paved Roads $663,041.94  $            23,945.94 2

Shenandoah NP Big Meadows Picnic Area VA All Others $358,748.46  $            51,401.70 2

Shenandoah NP Knob Mountain Horse Trail ND126 VA Trails $964,773.03  $            95,915.60 2

Shenandoah NP Jeremys Run Lower Horse Trail ND128 VA Trails $176,256.29  $            16,335.51 2

Shenandoah NP Neighbor Mountain Horse Trail ND127 VA Trails $743,404.24  $            46,213.56 2

Shenandoah NP Tuscarora/Overall Run Trail ND114 VA Trails $720,105.16  $            64,136.53 2

Shenandoah NP Jeremys Run Upper Trail ND128 VA Trails $687,094.42  $            18,097.81 2

Shenandoah NP Big Meadows WWTP Access Road RT 37 VA Paved Roads $356,079.53  $                496.13 2

Shenandoah NP Headquarters Maintenance Parking Area RT 913 VA Paved Roads $795,910.93  $            71,424.45 2

Shenandoah NP
Piney River Housing/Ranger Station Sewage System VA

Waste Water

Systems
$173,798.30  $          152,475.02 2

Shenandoah NP
Panorama Sewage System (Thornton Gap) VA

Waste Water

Systems
$433,696.87  $            36,942.83 2

Shenandoah NP Big Meadows Maintenance Access Road RT 36 VA Paved Roads $237,119.03  $              7,757.01 2

Shenandoah NP Frazier Discovery Trail SD VA Trails $153,726.04  $            22,216.20 2

Shenandoah NP Doyles River Trail SD447 VA Trails $3,175,384.74  $          226,444.23 2

Shenandoah NP Limberlost Accessible Trail 249 VA Trails $798,912.56  $            36,996.07 2

Shenandoah NP Dark Hollow Falls Trail CD362 VA Trails $887,342.78  $          103,976.56 2

Shenandoah NP Story of The Forest Trail CD VA Trails $244,561.08  $            42,436.51 2

Shenandoah NP Headquarters Offices and Maintenance Area VA All Others $927,290.45  $                       -   2

Shenandoah NP Skyland-BM Horse Trail CD248 VA Trails $1,135,970.63  $          177,334.03 2

Shenandoah NP Ridge Trail CD250 VA Trails $752,767.03  $          293,614.09 2

Shenandoah NP Salamander Trail CD358 VA Trails $114,240.62  $            14,166.26 2

Shenandoah NP Saddle Trail CD252 VA Trails $284,326.10  $            44,705.83 2

Shenandoah NP Whiteoak Canyon Trail CD255 VA Trails $1,123,106.66  $          186,658.80 2

Shenandoah NP Stony Man Trail CD243 VA Trails $123,703.22  $            13,725.18 2

Shenandoah NP Hawksbill Trails CD301 VA Trails $321,153.60  $            73,606.83 2

Shenandoah NP Dickey Ridge Visitor Center Parking Area RT 1002 VA Paved Roads $145,276.84  $          111,707.10 2

Shenandoah NP
Swift Run Springhouse Road Unpaved RT 478 VA Unpaved Roads $30,053.52  $              8,775.11 2

Shenandoah NP Loft Mountain WWTP Road Paved RT487 VA Paved Roads $341,242.88  $                       -   2

Shenandoah NP
Camp Hoover Road Unpaved RT 457  TR VA Unpaved Roads $532,442.29  $          130,925.48 2

Shenandoah NP BM17-24 Big Meadows WWTP Plant Building VA Buildings $2,700,470.28  $          192,927.92 2

Shenandoah NP BM05-52 Big Meadows Comfort Station VA Buildings $121,354.75  $              5,760.48 2

Shenandoah NP Big Meadows Campground Access Road Rt 35 VA Paved Roads $445,099.42  $          165,197.02 2

Shenandoah NP Skyland Housing and WWTP Road RT 439ZZ VA Paved Roads $1,481,993.92  $              2,081.03 2

Shenandoah NP Loft Mountain Amphitheater Area VA All Others $265,691.73  $                       -   2

Shenandoah NP Big Meadows  Amphitheater Area VA All Others $158,966.24  $                       -   2

Shenandoah NP Camp Hoover (Rapidan River Bridge) RT 4840-0006s VA Paved Roads $213,862.90  $          153,396.94 2

Shenandoah NP Skyland Lodge Upper Parking Area RT 919 VA Paved Roads $634,346.36  $          122,912.49 2

Shenandoah NP Loft Mountain Wayside Parking Area RT 940 VA Paved Roads $357,941.13  $          149,456.53 2

Shenandoah NP Dundo Picnic Area VA All Others $408,231.75  $              6,250.05 2

Shenandoah NP SK0106 Skyland Bushytop Lodging VA Buildings $719,338.13  $                       -   2

Shenandoah NP SK0040 Skyland Ash Cabin VA Buildings $101,154.79  $                       -   2

Shenandoah NP SK0044 Skyland Maple Cabin VA Buildings $120,459.14  $                       -   2

Shenandoah NP SK0042 Skyland Dogwood Cabin VA Buildings $101,154.79  $                       -   2

Shenandoah NP SK0043 Skyland Wildwood Cabin VA Buildings $126,443.49  $                       -   2

Shenandoah NP SK0041 Skyland Hemlock Cabin VA Buildings $99,417.40  $                       -   2

Shenandoah NP SK0108 Skyland Canyon Lodging VA Buildings $1,661,741.37  $                       -   2

Shenandoah NP SK0104 Skyland New Market Lodging VA Buildings $733,396.86  $                       -   2

Shenandoah NP SK0024 Skyland Conference Hall VA Buildings $1,021,835.04  $                       -   2

Shenandoah NP SK0339 Skyland Appledore Lodging VA Buildings $1,647,214.02  $                       -   2

Shenandoah NP SK0338 Skyland Craigin Lodging VA Buildings $1,604,100.60  $                       -   2

Shenandoah NP SK0105 Skyland Birmingham Lodging VA Buildings $707,856.84  $                       -   2

Shenandoah NP SK0109 Skyland Winship Lodging VA Buildings $707,388.21  $                       -   2

Shenandoah NP SK0120 Skyland Shenandoah Lodging VA Buildings $747,455.58  $                       -   2

Shenandoah NP EW0377 Elkwallow Comfort Station VA Buildings $87,281.61  $                       -   2

Shenandoah NP EW0014 Elkwallow Wayside VA Buildings $948,612.45  $                       -   2

Shenandoah NP SK1142 Skyland Whispering Pines Cabin VA Buildings $177,600.01  $                       -   2

Shenandoah NP SK1122 Skyland Pine Grove Cabin VA Buildings $183,391.32  $                       -   2

Shenandoah NP SK1120 Skyland Peak View Cabin VA Buildings $200,765.23  $                       -   2

Shenandoah NP SK1116 Skyland Byrd's Nest Cabin VA Buildings $118,721.75  $                       -   2

Shenandoah NP SK1110 Skyland Vollmer Cabin VA Buildings $174,704.36  $                       -   2

Shenandoah NP SK1109 Skyland Trout Cabin VA Buildings $289,565.24  $                       -   2

Shenandoah NP SK1101 Skyland Fell Cabin VA Buildings $300,568.72  $                       -   2

Shenandoah NP LM0348 Loft Mountain Campstore, Shower  and  Laundry VA Buildings $1,073,301.10  $                       -   2

Shenandoah NP LM0378 Loft Mountain Wayside VA Buildings $1,113,601.18  $                       -   2

Shenandoah NP LS0275 Lewis Mountain Campstore VA Buildings $627,279.41  $                       -   2

Shenandoah NP LS0276 Lewis Mountain Cottage 1A VA Buildings $117,756.53  $                       -   2

Shenandoah NP LS0277 Lewis Mountain Cottage 2B VA Buildings $92,853.92  $                       -   2

Shenandoah NP LS0278 Lewis Mountain Cottage 3C VA Buildings $90,344.35  $                       -   2

Shenandoah NP LS0279 Lewis Mountain Cottage 4D VA Buildings $122,196.53  $                       -   2

Shenandoah NP LS0280 Lewis Mountain Cottage 5E VA Buildings $110,227.83  $                       -   2

Shenandoah NP LS0282 Lewis Mountain Chestnut Cottage F VA Buildings $107,080.63  $                       -   2

Shenandoah NP LS0283 Lewis Mountain Spruce Cottage G VA Buildings $116,598.27  $                       -   2

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



19438 

19439 

19440 

19441 

19442 

19443 

19444 

19445 

19446 

19447 

19448 

19449 

19450 

19451 

19452 

19453 

19454 

19455 

19456 

19457 

19458 

19459 

19460 

19461 

19462 

19463 

19464 

19465 

19466 

19467 

19468 

19469 

19470 

19471 

19472 

19473 

19474 

19475 

19476 

19477 

19478 

19479 

19480 

19481 

19482 

19483 

19484 

19485 

19486 

19487 

19488 

19489 

19490 

19491 

19492 

19493 

19494 

19495 

19496 

19497 

19498 

19499 

19500 

19501 

19502 

19503 

19504 

19505 

19506 

19507 

19508 

19509 

19510 

19511 

19512 

19513 

19514 

19515 

19516 

19517 

19518 

19519 

19520 

19521 

19522 

19523 

19524 

19525 

19526 

19527 

19528 

19529 

19530 

19531 

19532 

19533 

19534 

19535 

19536 

19537 

19538 

19539 

19540 

19541 

19542 

19543 

19544 

19545 

19546 

19547 

19548 

19549 

19550 

19551 

19552 

19553 

19554 

19555 

19556 

19557 

19558 

19559 

19560 

19561 

19562 

19563 

19564 

19565 

19566 

19567 

19568 

19569 

19570 

19571 

19572 

19573 

19574 

19575 

19576 

19577 

19578 

19579 

19580 

A B C D E F G

Shenandoah NP BM0397 Big Meadows Crescent Rock Lodging VA Buildings $1,096,346.29  $                       -   2

Shenandoah NP BM0117 Big Meadows Hawksbill Cottage VA Buildings $694,956.57  $                       -   2

Shenandoah NP BM0116 Big Meadows Blackrock Cottage VA Buildings $694,956.57  $                       -   2

Shenandoah NP BM0115 Big Meadows Piedmont Cottage VA Buildings $694,956.57  $                       -   2

Shenandoah NP BM0344 Big Meadows Rapidan Cottage VA Buildings $1,356,323.58  $                       -   2

Shenandoah NP BM0118 Big Meadows Double Top Cottage VA Buildings $1,369,064.45  $                       -   2

Shenandoah NP BM0154 Big Meadows Mountain View Cottage VA Buildings $166,982.62  $                       -   2

Shenandoah NP BM0155 Big Meadows Lynchburg Cottage VA Buildings $109,648.70  $                       -   2

Shenandoah NP BM0152 Big Meadows Blacksburg Cottage VA Buildings $103,085.23  $                       -   2

Shenandoah NP BM0153 Big Meadows Bridesburg Cottage VA Buildings $111,965.23  $                       -   2

Shenandoah NP BM0149 Big Meadows Petersburg Cottage VA Buildings $101,347.83  $                       -   2

Shenandoah NP BM0113 Big Meadows Wayside VA Buildings $1,973,172.09  $                       -   2

Shenandoah NP SK0119 Skyland Raven's Nest Lodging VA Buildings $1,661,741.37  $                       -   2

Shenandoah NP SK0101 Skyland Whiteoak Lodging VA Buildings $964,897.21  $                       -   2

Shenandoah NP SK0100 Skyland Stony Man Lodging VA Buildings $964,897.21  $                       -   2

Shenandoah NP SK0110 Skyland Pinnacles Lodging VA Buildings $1,801,391.38  $                       -   2

Shenandoah NP SK0030 Skyland Office (Registration Bldg) VA Buildings $680,816.78  $                       -   2

Shenandoah NP SK0029 Skyland Dining Room VA Buildings $4,776,234.58  $                       -   2

Shenandoah NP SK0102 Skyland Winchester Lodging VA Buildings $513,846.42  $                       -   2

Shenandoah NP SK0103 Skyland Hazeltop Lodging VA Buildings $729,179.24  $                       -   2

Shenandoah NP Ride-By Vista MP 3.8 to 4.1 VA All Others $862,572.19  $            23,602.00 2

Shenandoah NP Ride-by vista MP 5.2 to 5.3 VA All Others $644,082.38  $            23,330.90 2

Shenandoah NP Ride-by Vista MP 5.7 to 6.2 VA All Others $1,007,616.06  $            40,103.00 2

Shenandoah NP Ride-by Vista MP6.4 VA All Others $1,077,936.82  $            40,604.00 2

Shenandoah NP Ride-by Vista MP 6.8 to 7.0 VA All Others $537,223.87  $            21,298.00 2

Shenandoah NP Ride-by Vista MP 9.7 VA All Others $290,460.75  $            11,555.00 2

Shenandoah NP Ride-by Vista MP 16.1 to 16.3 VA All Others $858,898.12  $            31,024.00 2

Shenandoah NP Ride-by Vista MP 21.4 VA All Others $120,811.11  $            10,308.95 2

Shenandoah NP Ride-by Wall MP23.3 to MP23.5 VA All Others $215,643.05  $              7,295.68 2

Shenandoah NP Ride-by Vista MP23.7 VA All Others $334,158.39  $            28,403.94 2

Shenandoah NP Ride-by Vista MP 26.1 VA All Others $484,071.04  $            17,985.00 2

Shenandoah NP Ride-by Vista MP 26.5 VA All Others $223,629.07  $              8,911.00 2

Shenandoah NP Ride-by Wall MP 27.2 VA All Others $43,697.64  $              9,046.51 2

Shenandoah NP Ride-by Vista MP 32.1 VA All Others $64,445.05  $              1,661.00 2

Shenandoah NP Ride-by Vista MP 33.6 VA All Others $167,079.19  $              6,608.00 2

Shenandoah NP Ride-by Vista MP 33.9 VA All Others $87,395.27  $              4,128.64 2

Shenandoah NP Ride-by Vista MP 34.3 VA All Others $138,804.72  $              4,862.68 2

Shenandoah NP Ride-by Vista MP 37.65 East Side VA All Others $486,182.53  $            17,821.00 2

Shenandoah NP Ride-by AT Vista MP 38.7 VA All Others $773,338.48  $            29,049.00 2

Shenandoah NP Ride-by Vista MP 39.1 VA All Others $161,112.62  $              4,453.00 2

Shenandoah NP Ride-by Vista (2) MP 39.4 VA All Others $354,447.77  $              9,738.00 2

Shenandoah NP Ride-by Vista MP 39.5 VA All Others $142,751.84  $              5,286.00 2

Shenandoah NP Ride-by Vista MP40 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-by Vista MP 40 .1 VA All Others $52,418.94  $              1,498.00 2

Shenandoah NP Ride-by Vista Mp 40.2 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-by Vista MP 40 .3 VA All Others $138,804.72  $              7,598.00 2

Shenandoah NP Ride-by Vista MP 44 VA All Others $184,888.98  $              6,444.00 2

Shenandoah NP Ride-by Vista - AT MP 44.5 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-by Vista MP46 VA All Others $42,137.15  $              1,157.00 2

Shenandoah NP Ride-by Vista MP 47.7 VA All Others $42,137.15  $              1,157.00 2

Shenandoah NP Ride-by Vista MP 48.6 VA All Others $74,359.67  $              1,988.00 2

Shenandoah NP Ride-by Vista MP 49.5 VA All Others $66,923.70  $              1,661.00 2

Shenandoah NP Ride-by Vista MP 50.2 VA All Others $257,780.20  $              7,095.00 2

Shenandoah NP Ride-by Vista MP 55.2 VA All Others $74,359.67  $              1,988.00 2

Shenandoah NP Ride-by Vista MP 56.1 VA All Others $42,137.15  $              1,157.00 2

Shenandoah NP Ride-by Vista MP 56.5 VA All Others $215,643.05  $              5,788.00 2

Shenandoah NP Ride-by Vista/Wall MP 57.1 VA All Others $64,445.05  $              1,661.00 2

Shenandoah NP Ride-by Vista - AT MP 60 VA All Others $20,563.59  $                831.00 2

Shenandoah NP Ride-by Vista MP 61 VA All Others $552,097.20  $            16,672.00 2

Shenandoah NP Ride-by Vista  - AT MP 62 VA All Others $139,998.03  $              4,290.00 2

Shenandoah NP Ride-by Vista MP 64 VA All Others $412,123.56  $            22,943.00 2

Shenandoah NP Ride-by Vista MP 65.9 VA All Others $768,657.25  $            26,403.00 2

Shenandoah NP Ride-by Vista MP 66.1 VA All Others $194,803.61  $              6,771.00 2

Shenandoah NP Ride-by Vista MP 68.8 VA All Others $325,621.37  $            11,062.00 2

Shenandoah NP Ride-by Vista MP 69 VA All Others $215,643.05  $              5,788.00 2

Shenandoah NP Ride-by Vista MP 69.4 VA All Others $106,582.20  $              2,819.00 2

Shenandoah NP Powell Gap Ride-by Vista VA All Others $658,034.98  $                831.00 2

Shenandoah NP Ride-By Vista MP 101.9 VA All Others $19,829.25  $                503.00 2

Shenandoah NP Ride-By Vista MP 101.1 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-By Vista MP 100.1 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-by Vista MP74.2 VA All Others $32,222.52  $                327.00 2

Shenandoah NP Ride-by Vista MP 74.9 VA All Others $116,496.82  $              3,146.00 2

Shenandoah NP Beagle Gap Parking Vista East VA All Others $240,887.80  $                       -   2

Shenandoah NP Ridey-by Vista MP 75 VA All Others $74,359.67  $              1,988.00 2

Shenandoah NP Ride-by Vista MP 76.1 VA All Others $33,415.84  $                830.00 2

Shenandoah NP Beagle Gap Parking Vista West VA All Others $228,311.14  $              1,484.00 2

Shenandoah NP RIde-by Vista MP 76.2 VA All Others $20,563.59  $                831.00 2

Shenandoah NP Ride-By Vista MP 97.7 VA All Others $20,563.59  $                503.00 2

Shenandoah NP Ride-by Vista MP 76.7 VA All Others $25,704.49  $              1,001.00 2

Shenandoah NP Ride-By Vista MP 95.7 VA All Others $9,914.62  $                326.00 2

Shenandoah NP Ride-by Vista MP 77.1 VA All Others $64,445.05  $              2,643.00 2

Shenandoah NP Ride-by Vista MP 77.3 VA All Others $43,697.64  $              1,662.00 2

Shenandoah NP Ride-by Vista MP 77.7 VA All Others $190,213.24  $              7,590.00 2

Shenandoah NP Ride-by Vista MP 77.8 VA All Others $66,831.68  $              2,643.00 2

Shenandoah NP Ride-By Vista MP 92.3 VA All Others $33,415.84  $              1,321.00 2

Shenandoah NP Ride-by Vista MP 77.9 VA All Others $106,582.20  $              2,819.00 2

Shenandoah NP Ride-by Vista MP 78.3 VA All Others $32,222.52  $                830.00 2

Shenandoah NP Ride-By Vista MP 91.2 VA All Others $84,274.29  $              2,315.00 2

Shenandoah NP Ride-By Vista MP 90.7 VA All Others $74,359.67  $              1,988.00 2

Shenandoah NP Ride-By Vista  MP 90.5 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Ride-By Vista MP 89.9 VA All Others $106,582.20  $              2,969.00 2

Shenandoah NP Ride-By Vista MP 89.4 VA All Others $19,829.25  $                831.00 2

Shenandoah NP Ride-By Vista MP 88.8 VA All Others $43,697.64  $              1,662.00 2

Shenandoah NP Ride-by Vista MP 78.4 VA All Others $20,563.59  $                831.00 2

Shenandoah NP Ride-by Vista MP78.5 VA All Others $10,281.80  $                992.06 2

Shenandoah NP Ride-by Vista Mp 78.7 VA All Others $30,111.04  $              1,496.06 2

Shenandoah NP Ride-By Vista MP 88.4 VA All Others $106,582.20  $              2,969.00 2

Shenandoah NP Loft Mountain Amphitheater Vista VA All Others $192,691.99  $            15,165.74 2

Shenandoah NP Ride-By Vista MP 88.2 VA All Others $96,667.57  $              2,642.00 2

Shenandoah NP Loft Mountain Store Vista VA All Others $105,388.41  $              4,169.03 2

Shenandoah NP Ride-by Vista Mp 80.7 VA All Others $9,914.62  $                408.82 2

Shenandoah NP Ride-by Vista MP 80.9 VA All Others $20,563.59  $                994.65 2

Shenandoah NP Ride-by Vista MP 83.1 VA All Others $589,676.93  $              5,788.00 2

Shenandoah NP Ride-by Vista MP 85.1 VA All Others $32,222.52  $                830.00 2

Shenandoah NP Ride-by Vista MP 85.9 VA All Others $64,445.05  $              1,661.00 2

Shenandoah NP Ride-by Vista MP 86.3 VA All Others $96,667.57  $              2,642.00 2

Shenandoah NP Ride-by Vista MP 88.1 VA All Others $52,051.77  $              1,484.00 2

Shenandoah NP Big Meadows Meadow/CCC Area VA All Others $770,146.98  $                       -   2

Shenandoah NP Ride Bye Vista MP 37.73 - 37.78 East Side VA All Others $486,182.53  $                       -   2

Shenandoah NP Dickey Ridge VC East Vista MP4.7 VA All Others $666,113.53  $            14,633.03 2

Shenandoah NP BM0398 Big Meadows Shower VA Buildings $297,920.88  $                       -   2

Shenandoah NP SK0337 Skyland Franklin Lodging VA Buildings $823,372.70  $                       -   2

Shenandoah NP SK0333 Skyland Laurel Lodging VA Buildings $3,155,715.29  $                       -   2

Shenandoah NP Skyland Stable Horse Trail CD VA Trails $165,084.83  $            35,878.53 2

Shenandoah NP RF06-23 Rockfish Gap Entrance Station Kiosk VA Buildings $243,150.59  $              1,279.38 2

Shenandoah NP Headquarters Fueling System VA All Others $98,525.91  $                       -   2

Shenandoah NP Big Meadows Fueling System VA All Others $193,543.74  $                       -   2

Shenandoah NP Big Meadows Wayside Parking Area RT 925B VA Paved Roads $157,597.17  $              3,855.60 2

Springfield Armory NHS Garage Driveway MA Paved Roads $510,574.85  $                       -   2

Springfield Armory NHS Garage MA Buildings $66,415.82  $            42,370.00 2

Steamtown NHS Green Sand Storage Bin & Dryer (Sand Tower) PA Buildings $977,269.84  $            53,569.51 2

Steamtown NHS Oil House Museum Store PA Buildings $1,685,118.23  $            67,331.24 2

Steamtown NHS Passenger Depot PA Buildings $500,062.47  $                       -   2

Steamtown NHS Fee Booth PA Buildings $85,784.66  $                       -   2

Steamtown NHS 1110-Visitor Parking Area (PAVED)RT 900 PA Paved Roads $8,622,361.44  $          776,154.87 2

Steamtown NHS Flat Car #75772 PA All Others $279,626.86  $                       -   2

Steamtown NHS Long Island Rail Road #193 Rotary Snow Plow PA All Others $8,024,075.14  $                       -   2

Steamtown NHS New York Central #X5313 PA All Others $1,106,349.75  $                       -   2

Steamtown NHS
Route 400 (Unpaved Portion) PA Unpaved Roads $2,249,308.74  $            25,581.84 2

Steamtown NHS S2317 Canadian Pacific Locomotive/Tender #2317 PA All Others $12,257,990.54  $       1,538,599.97 2

Steamtown NHS New Haven Trap Rock #43 Locomotive PA All Others $1,918,888.68  $                       -   2

Steamtown NHS NATX Tank Car 4753 PA All Others $259,364.04  $                       -   2

Steamtown NHS Central New Jersey Combine #303 PA All Others $1,106,349.75  $                       -   2

Steamtown NHS Hogtown Lead PA All Others $945,577.78  $          536,609.26 2

Steamtown NHS Shop Lead PA All Others $1,660,970.00  $       1,156,572.81 2

Steamtown NHS South Turntable Lead PA All Others $749,605.98  $          747,900.48 2

Steamtown NHS North Chutes PA All Others $441,046.53  $                       -   2

Steamtown NHS South Ash Pit X-over PA All Others $93,310.27  $                       -   2

Steamtown NHS Depot Runaround PA All Others $665,619.99  $                       -   2

Steamtown NHS Access Road, RT 400  (Paved) PA Paved Roads $2,516,236.49  $          750,595.84 2

Steamtown NHS Shop Track #9 PA All Others $342,137.65  $                       -   2

Steamtown NHS Hogtown X-over PA All Others $289,883.90  $                       -   2

Steamtown NHS North Turntable Lead PA All Others $186,620.54  $                       -   2
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Steamtown NHS Chamberlain Runaround PA All Others $152,406.77  $          184,447.86 2

Steamtown NHS Gangway PA All Others $717,624.51  $          247,228.75 2

Steamtown NHS South Ash Pit Track PA All Others $927,517.56  $          785,516.26 2

Steamtown NHS North Ash Pit PA All Others $646,964.68  $                       -   2

Steamtown NHS Hopper Track PA All Others $541,429.19  $          278,943.97 2

Steamtown NHS South Chutes PA All Others $504,105.08  $          679,645.03 2

Steamtown NHS Central Railroad Company of New Jersey #5 PA All Others $3,586,518.43  $            88,574.62 2

Steamtown NHS Core Complex Grounds PA All Others $797,544.44  $            20,078.32 2

Steamtown NHS Visitor Parking Area Grounds PA All Others $595,787.58  $                       -   2

Steamtown NHS Entrance Road Grounds PA All Others $412,064.63  $          588,639.72 2

Steamtown NHS Cedar Avenue Bridge # 62 South Structure FLHP #4810-004P PA Paved Roads $4,353,733.49  $          106,114.43 2

Steamtown NHS South Washington Ave Bridge FLHP#4810-003P PA Paved Roads $5,113,396.59  $          199,123.66 2

Steamtown NHS CNJ Passenger Coach 1152 PA All Others $1,106,349.75  $          241,913.20 2

Steamtown NHS DL&W RR Coach #330 PA All Others $1,106,349.75  $          495,698.64 2

Steamtown NHS DL&W RR Coach #334 PA All Others $1,106,349.75  $          454,598.18 2

Steamtown NHS DL&W RR Coach #346 PA All Others $1,106,349.75  $          560,358.54 2

Steamtown NHS DL&W, Suburban Coach #550 PA All Others $1,106,349.75  $          274,618.80 2

Steamtown NHS DL&W , Suburban Coach #580 PA All Others $1,106,349.75  $          204,630.57 2

Steamtown NHS CNJ, Suburban Coach #1026 PA All Others $1,106,349.75  $                       -   2

Steamtown NHS Central New Jersey Coach #1157 PA All Others $1,106,349.75  $          384,043.51 2

Steamtown NHS DL&W Excursion Coach #335 PA All Others $1,106,349.75  $            22,498.85 2

Steamtown NHS Gas House Retaining Walls PA All Others $779,510.53  $          187,737.79 2

Steamtown NHS Dickson Machine and Pattern Shop (Trolley Museum) PA Buildings $17,969,111.43  $          465,297.90 2

Steamtown NHS Washington Ave. Fence & Entry Gate Posts PA All Others $87,806.89  $                       -   2

Steamtown NHS Washington Ave. Retaining Wall PA All Others $674,549.14  $                       -   2

Steamtown NHS Rail Yard Transfer Platform Crane PA All Others $873,935.25  $            47,542.40 2

Steamtown NHS Pullman Co., Arsenal Tower PA All Others $2,796,268.61  $                       -   2

Steamtown NHS Receiver Track PA All Others $1,880,882.36  $          722,225.24 2

Steamtown NHS Mattes Street Signal Tower PA Buildings $572,149.06  $                       -   2

Steamtown NHS Erie Business Car #3 PA All Others $2,796,268.61  $          258,487.73 2

Steamtown NHS Rutland, Caboose #28 PA All Others $342,441.59  $                       -   2

Steamtown NHS DL&W, Suburban Coach #589 PA All Others $1,106,349.75  $            23,292.49 2

Steamtown NHS DL&W, Suburban Coach #613 PA All Others $1,106,349.75  $          460,883.85 2

Steamtown NHS DL&W, Caboose #889 PA All Others $342,441.59  $            25,965.15 2

Steamtown NHS B&O, Business Car #903 PA All Others $2,865,364.81  $       1,140,169.12 2

Steamtown NHS CNJ, Suburban Coach #1021 PA All Others $1,106,349.75  $          475,675.98 2

Steamtown NHS Louisville & Nashville Post Office Car #1100 PA All Others $1,106,349.75  $                       -   2

Steamtown NHS DL&W, Postal Storage Car #2054 PA All Others $607,884.48  $                       -   2

Steamtown NHS DL&W, Troop Sleeper #3621 PA All Others $690,962.03  $                       -   2

Steamtown NHS DL&W, Box Car #43651 PA All Others $293,810.83  $                       -   2

Steamtown NHS DL&W, Gondola #68528 PA All Others $393,098.63  $            62,106.87 2

Steamtown NHS CNJ, Idler Gondola #92082 PA All Others $393,098.63  $            55,691.93 2

Steamtown NHS Lehigh Valley Caboose #95003 PA All Others $342,441.59  $            76,876.99 2

Steamtown NHS Bullard Company, Locomotive #2 PA All Others $814,565.20  $                       -   2

Steamtown NHS E.J. Lavino Steel Company, Locomotive #3 PA All Others $2,515,223.35  $          154,433.35 2

Steamtown NHS Groveton Papers Company, Locomotive #7 PA All Others $4,196,429.19  $                       -   2

Steamtown NHS Rahway Valley, Locomotive #15 PA All Others $4,049,179.31  $                       -   2

Steamtown NHS Maine Central, Locomotive #519 PA All Others $4,024,884.19  $          144,415.68 2

Steamtown NHS DL&W Locomotive #565 PA All Others $3,244,076.84  $                       -   2

Steamtown NHS Nickel Plate, Locomotive #759 PA All Others $16,790,863.53  $          884,382.90 2

Steamtown NHS Reading, Locomotive #2124 PA All Others $8,427,446.41  $                       -   2

Steamtown NHS UP, Locomotive #4012 PA All Others $26,738,609.37  $          346,503.44 2

Steamtown NHS GTW, Locomotive #6039 PA All Others $5,344,992.47  $                       -   2

Steamtown NHS Lackawanna Dining Car #791 PA All Others $2,857,057.06  $                       -   2

Statue of Liberty NM & Ellis Island Diesel Fuel Oil Distribution Utility Liberty Island NY All Others $1,361,072.55  $              1,153.91 2

Statue of Liberty NM & Ellis Island Statue Area and Grounds NY All Others $2,491,388.95  $            60,636.32 2

Statue of Liberty NM & Ellis Island Northeast Area and Grounds NY All Others $1,070,825.84  $            49,165.00 2

Statue of Liberty NM & Ellis Island LIIS Southwest Area and Grounds NY All Others $1,418,731.28  $              7,000.00 2

Statue of Liberty NM & Ellis Island LIIS Arrival Gate Area NY All Others $1,870,839.86  $            10,946.00 2

Statue of Liberty NM & Ellis Island Administrative Building #37 HS-65 NY Buildings $7,386,031.05  $          230,975.00 2

Statue of Liberty NM & Ellis Island Maintenance Building #39 NY Buildings $1,413,265.65  $          182,246.86 2

Statue of Liberty NM & Ellis Island Incinerator Building #40 NY Buildings $551,518.30  $                       -   2

Statue of Liberty NM & Ellis Island STLI002 Concession Building #38 HS-66 NY Buildings $8,748,701.02  $          220,180.35 2

Statue of Liberty NM & Ellis Island Liberty Island (Main Pass Pier), Dock South NY All Others $5,448,108.84  $                       -   2

Statue of Liberty NM & Ellis Island Island One (13.60 AC) NY All Others $13,391,371.60  $          786,265.70 2

Statue of Liberty NM & Ellis Island Main Power House (Two Story) HS-05 NY Buildings $10,205,391.45  $          928,566.79 2

Statue of Liberty NM & Ellis Island Kitchen and Laundry Building HS-04 NY Buildings $26,064,953.21  $            67,002.80 2

Statue of Liberty NM & Ellis Island Telephone Distribution System Liberty NY All Others $4,845,363.17  $                       -   2

Statue of Liberty NM & Ellis Island Immigrant Building  HS-15 NY Buildings $17,849,575.05  $          250,000.00 2

Statue of Liberty NM & Ellis Island Island One Main Pass Arrival Bulkhead NY All Others $2,259,490.62  $                       -   2

Statue of Liberty NM & Ellis Island #2 Diesel Fuel Oil Distribution and related Equipment Ellis NY All Others $654,476.16  $                       -   2

Statue of Liberty NM & Ellis Island Battery Park Screening Site Tent NY Buildings $3,833,081.35  $       1,067,849.05 2

Statue of Liberty NM & Ellis Island Liberty State Park Screening Site Tent NY Buildings $1,202,054.31  $                       -   2

Statue of Liberty NM & Ellis Island Liberty Island Screening Tent NY Buildings $1,202,054.31  $       1,030,000.00 2

Statue of Liberty NM & Ellis Island USPP Trailer NY Buildings $199,129.59  $                       -   2

Statue of Liberty NM & Ellis Island Passage (Covered Ways 7A & 7B) HS-13 NY Buildings $2,986,943.84  $            43,985.96 2

Star Spangled Banner NHT STSP Fells Point Orientation Center MD Buildings $7,090,257.17  $          265,684.26 2

Theodore Roosevelt Inaugural NHS THRI BOA Adjacent Maintained Landscape NY All Others $2,344,804.40  $                       -   2

Theodore Roosevelt Inaugural NHS Wilcox House Landscape NY All Others $443,862.74  $          146,692.88 2

Thomas Stone NHS Plantation Grounds MD All Others $1,524,904.88  $                       -   2

Thomas Stone NHS Tenant House MD Buildings $377,050.91  $                       -   2

Thomas Stone NHS Water Treatment Plant MD Water Systems $1,620,478.75  $                       -   2

Thomas Stone NHS
Main Entrance Road MD Unpaved Roads $493,945.17  $                       -   2

Thomas Stone NHS Historic Trail MD Trails $161,933.26  $                       -   2

Thomas Stone NHS
Visitor Parking MD Unpaved Roads $116,393.88  $              4,537.82 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HD- Lackawaxen Radio Repeater Tower 4  (FED Lease) PA All Others $759,645.93  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR ND- Long Eddy Radio Repeater Tower 2 (FED Lease) NY All Others $717,161.49  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR SD- Mongaup Radio Repeater Tower 5 (Coop Agreement NY All Others $731,691.00  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR
HQ - Headquarters Waste Water System PA

Waste Water

Systems
$643,733.93  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HQ - Headquarters Water System PA Water Systems $151,453.80  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HQ- Narrowsburg Repeater Tower 3 Narrowsburg New Y NY All Others $717,161.49  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR RB - Roebling Bridge Cultrual Landscape PA All Others $179,430.08  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR UPDE Phone System PA All Others $840,380.55  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HQ- Headquarters Building PA Buildings $524,900.74  $              7,659.61 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HQ- Annex Building PA Buildings $607,214.72  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR HQ- Operations Building PA Buildings $671,236.70  $              4,649.02 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR ND- Milanville Office Building PA Buildings $2,471,805.31  $          298,248.49 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR RB- NY Access Road Paved Roebling Bridge NY Paved Roads $61,959.96  $            45,540.59 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR RB- PA  Access Road Paved Roebling Bridge PA Paved Roads $123,919.92  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR MTC- Maintenance Facility PA Buildings $1,081,255.42  $            68,813.40 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR SD- Barryville Office Corwin House NY Buildings $1,311,058.90  $          108,999.47 2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR ZG- Zane Grey Cultural Landscape PA All Others $133,163.85  $                       -   2

Upper Delaware Scenic & Recreational River & Middle Delaware NSR UPDE - IT System UPDE PA All Others $417,164.46  $                       -   2

Valley Forge NHP Statue of George Washington PA All Others $493,906.50  $                       -   2

Valley Forge NHP Outer Line Defenses Earthworks PA All Others $322,375.86  $                       -   2

Valley Forge NHP Muhlenberg's Brigade Pullout Parking Areas PA Paved Roads $222,336.41  $                       -   2

Valley Forge NHP Visitor Center Exhibit System PA All Others $2,471,439.03  $       1,041,015.80 2

Valley Forge NHP Varnums Quarters-Building Number 101 PA Buildings $1,833,579.48  $            58,296.26 2

Valley Forge NHP Stirlings Quarters Building Number 102 PA Buildings $4,684,960.31  $          649,578.38 2

Valley Forge NHP David Potts House  Building No. 103 PA Buildings $4,949,582.71  $          107,129.75 2

Valley Forge NHP Mordecai Moore House Building No. 105 PA Buildings $5,717,452.88  $          753,554.09 2

Valley Forge NHP Lafayettes Quarters Building No. 106 PA Housing $1,944,255.67  $          433,118.84 2

Valley Forge NHP Washington Headquarters Stables  Bldg. No. 108A PA Buildings $481,191.67  $              1,079.72 2

Valley Forge NHP Washingtons HQ Spring House Building No. 108 B PA Buildings $82,994.21  $              1,079.72 2

Valley Forge NHP Potts Barn Building No. 109 PA Buildings $1,584,987.51  $          147,779.43 2

Valley Forge NHP Horseshoe Trail South Bldg. No. 113 PA Buildings $1,000,054.15  $          520,481.41 2

Valley Forge NHP Valley Forge Train Station Bldg. No. 137 PA Buildings $3,005,728.12  $              6,387.77 2

Valley Forge NHP Betzwood Restroom Bldg. No. 812 PA Buildings $168,802.77  $              3,238.10 2

Valley Forge NHP Waynes Woods Restroom Bldg. No. 818 PA Buildings $168,802.77  $          105,249.74 2

Valley Forge NHP Administration Building Bldg. No. 820 PA Buildings $5,820,945.39  $          489,338.22 2

Valley Forge NHP Auditorium Bldg. No. 821 PA Buildings $3,526,891.55  $          136,752.92 2

Valley Forge NHP Maurice Stephens House Bldg. No. 112 PA Buildings $3,040,313.91  $          257,481.71 2

Valley Forge NHP Maurice Stephens Springhouse- Bldg. No. 112A PA Buildings $571,691.02  $              2,247.18 2

Valley Forge NHP Inner Line Defenses (Earthworks) -No. 301 PA All Others $605,907.81  $          203,500.00 2

Valley Forge NHP Redoubt  Number 2 -No. 309 PA All Others $1,228,566.53  $          769,649.32 2

Valley Forge NHP U.S. Memorial Arch -. No. 409 PA All Others $42,724,313.15  $                       -   2

Valley Forge NHP General Wayne Statue- No. 417 PA All Others $3,714,002.12  $                       -   2

Valley Forge NHP Soldiers of Massachusetts Memorial - No. 407 PA All Others $142,126.95  $                       -   2

Valley Forge NHP Pennsylvania Column- No. 413A PA All Others $1,692,850.92  $          128,995.65 2

Valley Forge NHP Hartleys Brigade Monument- No.416 PA All Others $142,126.95  $                       -   2

Valley Forge NHP Statue of General VonSteuben - No. 419 PA All Others $1,228,291.33  $                       -   2

Valley Forge NHP New Jersey State Marker -No. 438 PA All Others $142,126.95  $                       -   2

Valley Forge NHP Waterman Monument- No. 441 PA All Others $9,244,053.07  $                       -   2

Valley Forge NHP Inner Line Drive - Rt. 501 PA Paved Roads $12,320,777.87  $       1,382,444.91 2

Valley Forge NHP Visitor Center Complex PA All Others $2,227,595.88  $            12,500.00 2

Valley Forge NHP Washingtons Headquarters Complex PA All Others $8,596,143.49  $            71,918.98 2

Valley Forge NHP Muhlenberg Area PA All Others $3,554,267.47  $            41,002.00 2

Valley Forge NHP Arch Circle PA Paved Roads $1,092,396.01  $          299,324.70 2

Vanderbilt Mansion NHS Mansion to Garden Path NY Trails $23,261.71  $                       -   2

Vanderbilt Mansion NHS Coach House NY Buildings $55,475,081.06  $       3,395,478.32 2

Vanderbilt Mansion NHS Italian Garden Paths NY Trails $277,292.50  $                353.99 2
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Vanderbilt Mansion NHS Italian Gardens NY All Others $2,927,076.41  $       1,400,204.00 2

Vanderbilt Mansion NHS Rustic Bridge, #1797-003P NY Paved Roads $2,568,102.55  $            47,250.81 2

Vanderbilt Mansion NHS Bard Rock Bridge #1797-002P NY Paved Roads $4,868,671.75  $            79,899.75 2

Weir Farm NHS
Burlingham Septic System CT

Waste Water

Systems
$284,580.80  $                       -   2

Weir Farm NHS Burlingham Well CT Water Systems $236,819.28  $                       -   2

Weir Farm NHS Caretaker's Well CT Water Systems $134,165.15  $                       -   2

Valley Forge NHP
Sewer Lift Station-Horseshoe Trail PA

Waste Water

Systems
$82,359.46  $                       -   2

Valley Forge NHP VAFO LAN System PA All Others $1,691,804.36  $            56,543.00 2

Valley Forge NHP Valley Creek PA All Others $117,851.38  $            40,259.00 2

Valley Forge NHP
Betzwood Wastewater System PA

Waste Water

Systems
$353,021.14  $              3,087.57 2

Valley Forge NHP Washingtons Headquarters Restroom PA Buildings $222,108.90  $                       -   2

Valley Forge NHP Washington's Headquarters Complex Paved Walkway PA Trails $104,709.82  $                       -   2

Weir Farm NHS AC-Burlingham Barn CT Buildings $969,357.55  $            60,110.00 2

Weir Farm NHS AC-Potting Shed CT Buildings $370,641.72  $            21,668.80 2

Weir Farm NHS
AC-Burlingham House Driveway CT Unpaved Roads $38,203.10  $                       -   2

Weir Farm NHS AC-Caretakers Garage CT Buildings $770,520.62  $                  45.00 2

Weir Farm NHS AC-Caretakers House CT Buildings $1,530,375.84  $            61,866.40 2

Women's Rights NHP Maintained Landscape, Chamberlain House NY All Others $49,129.29  $                       -   2

Women's Rights NHP Hunt House NY Buildings $994,385.17  $          143,402.30 2

Women's Rights NHP Curatorial Storage Building NY Buildings $84,741.23  $              3,693.97 2

Women's Rights NHP Maintained Landscape,Hunt House NY All Others $181,911.17  $                       -   2

Women's Rights NHP HQ-Radio System WORI NY All Others $107,386.99  $                       -   2

American Memorial Park UTIL-  Parks Electrical System MP All Others $41,815.38  $                       -   2

American Memorial Park PRKG- Visitor Center/ Amphitheater Concrete Parking RTE 0903 MP Paved Roads $1,002,538.89  $       1,357,210.57 2

American Memorial Park GRDS- Memorial Mall Maintained Landscape MP All Others $2,531,017.68  $          154,812.91 2

American Memorial Park TRLS- Memorial Mall Sidewalks MP Trails $434,584.08  $            82,095.67 2

American Memorial Park TRLS- Micro Beach Bridge MP All Others $262,923.37  $                       -   2

American Memorial Park SPFE- Micro Beach  Carillon Bell Tower MP All Others $516,865.33  $                       -   2

American Memorial Park GRDS- Micro Beach Maintained Landscape MP All Others $1,760,214.51  $            82,694.45 2

American Memorial Park BLDG- Memorial Mall  Administrative Offices MP Buildings $1,434,886.54  $            26,517.15 2

American Memorial Park ROAD- Micro Beach Unpaved Loop  Road RTE 0010 MP Paved Roads $290,302.17  $          315,238.50 2

American Memorial Park UTIL- Water System MP Water Systems $2,059,117.32  $            24,158.24 2

American Memorial Park TRLS- Micro Beach Paved Trail MP Trails $905,238.64  $            93,395.82 2

American Memorial Park BLDG- Mx Compound Maintenance Shop MP Buildings $1,004,862.69  $            24,000.00 2

Big Hole NB
BEPA  - ROADS Battlefield Parking Lot MT Unpaved Roads $290,547.77  $                       -   2

Big Hole NB TRAIL- Trail from foot bridge to Siege Trail Jct. MT Trails $95,126.74  $              1,220.80 2

Big Hole NB BEPA Admin bldg lease MT Buildings $217,706.92  $                       -   2

Big Hole NB BIHO - Equipment storage shed MT Buildings $141,750.84  $                       -   2

Big Hole NB Q-0301 - NP 3 bedroom House  # 301 MT Housing $416,454.19  $            33,084.44 2

Big Hole NB ROAD -  VC Parking lot - Rte. 0900 MT Paved Roads $347,599.53  $            60,237.66 2

Big Hole NB TRLS  - Siege Trail MT Trails $373,495.83  $            15,588.08 2

Big Hole NB ROAD  - lower parking lot access, Rte 0011 MT Paved Roads $1,300,744.81  $          146,608.53 2

Big Hole NB ROAD  - Lower Parking Lot, Rte 0901 MT Paved Roads $315,999.58  $                       -   2

Big Hole NB TRLS  - Camp Trail MT Trails $414,280.03  $                       -   2

Big Hole NB BEPA - BLDG - Toilet (SST) vault MT Buildings $52,668.75  $            60,000.00 2

Big Hole NB TRLS -  Bridge - To Seige Area MT All Others $281,546.50  $                       -   2

Big Hole NB BLDG - Vault Toilet lower parking lot MT Buildings $47,401.87  $                       -   2

Cabrillo NM Visitor Center Parking CA Paved Roads $5,910,075.42  $          782,312.57 2

Cabrillo NM Ocean View Parking CA Paved Roads $201,081.44  $            19,827.87 2

Cabrillo NM Tidepool Parking Lot CA Paved Roads $356,277.42  $       1,507,576.41 2

Cabrillo NM Cabrillo Memorial Drive CA Paved Roads $1,286,286.62  $          114,254.44 2

Cabrillo NM Searchlight Shelter #15 CA All Others $477,992.26  $                       -   2

Cabrillo NM Tidepool Parking Lot to Tidepool Overlook Trail CA Trails $244,706.03  $              3,387.69 2

Cabrillo NM Tidepool Parking Lot Restroom CA Buildings $58,893.23  $                       -   2

Cabrillo NM Exhibit Room & Auditorium CA Buildings $3,410,456.11  $          150,940.20 2

Cabrillo NM Lighthouse Comfort Station CA Buildings $481,029.95  $            50,347.15 2

Cabrillo NM Managed Landscape (Lighthouse) CA All Others $126,308.80  $            48,140.00 2

Cabrillo NM
Lift Station CA

Waste Water

Systems
$324,483.40  $                       -   2

Cabrillo NM Managed Landscape (Visitor Center) CA All Others $706,596.39  $            71,133.73 2

Channel Islands NP U SBI Propane System CA All Others $109,852.54  $                       -   2

Channel Islands NP R SRI Cherry Canyon Bridge CA Paved Roads $672,592.11  $                       -   2

Channel Islands NP R SRI Windmill Canyon Bridge CA Paved Roads $882,088.02  $                       -   2

Channel Islands NP B HQ Resource  Management Annex CA Buildings $4,443,130.27  $                       -   2

Channel Islands NP B HQ Administration Midway Office Bldg. CA Buildings $8,770,354.27  $                       -   2

Channel Islands NP B ESC SAR Cache (Conex Box) CA Buildings $31,831.53  $                       -   2

Channel Islands NP B HQ Shop Building CA Buildings $1,293,470.16  $                       -   2

Channel Islands NP T SRI Torrey Pines Trail CA Trails $67,242.56  $                       -   2

Channel Islands NP IM HQ Headquarters Visitor Center Exhibits CA All Others $1,622,161.42  $          217,216.00 2

Channel Islands NP IM ESC Scorpion Adobe Visitor Center Exhibits CA All Others $475,135.31  $                       -   2

Channel Islands NP IM ESC Implement Shed Exhibits (Blacksmith Shop) CA All Others $55,909.73  $                       -   2

Channel Islands NP B AI Vault Toilet, Campground CA Buildings $42,637.74  $                       -   2

Channel Islands NP B AI Vault Toilet, Visitor Center CA Buildings $42,637.74  $                       -   2

Channel Islands NP B SBI Vault Toilet (North) CA Buildings $55,097.48  $              2,964.98 2

Channel Islands NP T SBI Trails CA Trails $618,063.25  $            77,704.18 2

Channel Islands NP B ESC Vault Toilet/Beach CA Buildings $52,477.22  $              5,117.69 2

Channel Islands NP Q-37 A & B ESC Bunk Cabin # 5 & 6 CA Housing $122,374.64  $                       -   2

Channel Islands NP Q-41 ESC Ranger APARTMENT CA Housing $193,591.83  $              5,383.20 2

Channel Islands NP Q-42 ESC Maintenance APARTMENT CA Housing $193,591.83  $              3,226.00 2

Channel Islands NP B ESC Community Kitchen CA Housing $193,591.83  $                       -   2

Channel Islands NP B ESC Community Bathrooms CA Housing $177,400.80  $                       -   2

Channel Islands NP B ESC Scorpion Bunkhouse Historic CA Buildings $1,052,497.15  $            20,602.00 2

Channel Islands NP
R ESC Scorpion to Smugglers CA Unpaved Roads $764,274.91  $                       -   2

Channel Islands NP T ESC Trails CA Trails $1,161,420.04  $          102,332.70 2

Channel Islands NP U ESC Propane System CA All Others $17,222.44  $                       -   2

Channel Islands NP U ESC Diesel Fuel System CA All Others $67,153.04  $                       -   2

Channel Islands NP Q-43 MSC Del Norte Cabin Historic CA Housing $641,382.01  $              5,107.45 2

Channel Islands NP B MSC Vault Toilet Warehouse CA Buildings $50,835.51  $            12,154.15 2

Channel Islands NP
R MSC Navy Radar Site Road CA Unpaved Roads $1,162,783.50  $              3,037.50 2

Channel Islands NP T MSC Trails CA Trails $1,645,476.31  $          305,228.29 2

Channel Islands NP T SMI Trails CA Trails $666,254.61  $            64,312.34 2

Channel Islands NP U MSC Diesel Fuel System CA All Others $59,903.28  $            28,468.16 2

Channel Islands NP U MSC Del Norte Propane System CA All Others $25,527.08  $                       -   2

Channel Islands NP U MSC Del Norte Electrical System CA All Others $93,468.21  $                       -   2

Channel Islands NP C SRI Bechers Campground CA Campgrounds $647,237.00  $                       -   2

Channel Islands NP B SRI Bechers Campground Flush Restrooms CA Buildings $240,896.55  $                       -   2

Channel Islands NP B SRI Bechers Public Restroom CA Buildings $98,394.79  $                       -   2

Channel Islands NP U SRI Diesel Fuel System CA All Others $82,958.74  $            28,092.78 2

Channel Islands NP A SRI Bechers Airstrip CA All Others $359,748.43  $            74,760.54 2

Channel Islands NP U SRI Housing Propane System CA All Others $32,150.53  $                       -   2

Channel Islands NP U SRI Shop Propane System CA All Others $13,697.40  $                       -   2

Channel Islands NP T SRI Trails CA Trails $2,089,052.48  $            82,332.70 2

Channel Islands NP
R SRI Main Road- Housing to Johnsons CA Unpaved Roads $2,165,034.97  $            54,852.69 2

Channel Islands NP Q-23 A & B SRI Duplex 2-Bedroom CA Housing $1,053,451.88  $            17,039.80 2

Channel Islands NP Q-24 A & B SRI Duplex 2-Bedroom CA Housing $1,049,713.79  $            26,462.36 2

Channel Islands NP Q-44 A & B SRI Duplex 1-Bedroom CA Housing $990,434.16  $            19,794.93 2

Channel Islands NP Q-46 A & B SRI Duplex 1-Bedroom CA Housing $987,710.99  $            15,644.14 2

Channel Islands NP B SRI Main House Historic CA Buildings $1,536,972.13  $          866,400.09 2

Channel Islands NP B SRI School House Historic CA Buildings $509,554.13  $          148,591.31 2

Channel Islands NP B SRI Horse Barn  Historic CA Buildings $2,480,782.25  $          698,069.07 2

Channel Islands NP B SRI Generator Barn  Historic CA Buildings $1,374,122.87  $          442,600.39 2

Channel Islands NP C SMI Campground CA Campgrounds $78,385.10  $                       -   2

Channel Islands NP A SMI Ranch Airstrip CA All Others $273,947.94  $                472.00 2

Channel Islands NP A SMI Dry Lakebed Airstrip CA All Others $292,211.14  $                       -   2

Channel Islands NP B AI Dock Building CA Buildings $338,075.50  $          460,422.24 2

Channel Islands NP Q- 1 AI Ranger Residence Historic CA Housing $985,925.94  $            45,638.73 2

Channel Islands NP C AI Campground CA Campgrounds $78,385.10  $                       -   2

Channel Islands NP T AI Trails CA Trails $324,003.71  $          287,713.86 2

Channel Islands NP Q-14 A & B SBI Housing Complex & VC CA Housing $443,648.81  $            34,130.48 2

Channel Islands NP Q-4 AI  Bunkhouse & Visitor Center Historic CA Housing $660,309.70  $            35,159.53 2

Channel Islands NP Q-2 AI Maint. Quarters Historic & Gen. Bldg. CA Housing $636,127.18  $            58,698.24 2

Channel Islands NP Q-34 A, B, & C SMI Housing & Visitor Center CA Housing $641,476.07  $          431,076.35 2

Channel Islands NP B SMI Vault Toilet Campground CA Buildings $7,871.58  $            32,799.45 2

Channel Islands NP B AI Lighthouse Historic CA Buildings $3,241,285.62  $            45,894.63 2

Channel Islands NP B ESC Vault Toilet Lower Campground CA Buildings $52,477.22  $              7,956.14 2

Channel Islands NP B ESC Vault Toilet Middle Campground CA Buildings $52,477.22  $              4,739.22 2

Channel Islands NP B ESC Vault Toilet Upper Campground CA Buildings $52,477.22  $              6,473.72 2

Channel Islands NP B SBI Vault Toilet (Middle) CA Buildings $5,903.69  $              2,964.98 2

Channel Islands NP B SBI Vault Toilet (South) CA Buildings $5,903.69  $              2,964.98 2

Channel Islands NP B ESC Smugglers Vault Toilet CA Buildings $52,477.22  $                       -   2

Channel Islands NP B SMI Vault Toilet Visitor Center CA Buildings $7,871.58  $                       -   2

Channel Islands NP Q-40 A & B ESC APARTMENT# 2 & 1 CA Housing $148,206.93  $                       -   2

Channel Islands NP T AI Staircase Historic CA Trails $787,099.92  $                       -   2

Channel Islands NP G ESC Scorpion Valley Historic Groves CA Campgrounds $1,142,854.82  $                       -   2

Channel Islands NP
R SRI Smith Highway CA Unpaved Roads $2,272,419.06  $            58,450.80 2
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Channel Islands NP
R SRI Housing Road CA Unpaved Roads $205,059.75  $                       -   2

City of Rocks NRes TRLS Geo Watt ID Trails $68,209.89  $              1,382.65 2

City of Rocks NRes TRLS Sky Line Connection ID Trails $86,259.57  $                839.03 2

City of Rocks NRes BLDG Elephant Rock RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes TRLS North Fork Circle Creek ID Trails $299,241.08  $            31,096.55 2

City of Rocks NRes TRLS Bath Rock ID Trails $22,840.30  $              1,169.03 2

City of Rocks NRes BLDG Flaming Rock RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes BLDG Bath Rock A RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes BLDG Bath Rock B RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes BLDG Parking Lot RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes BLDG Breadloaves RR ID Buildings $22,874.99  $                       -   2

City of Rocks NRes Boundary Fence (Live stock allotments) ID All Others $266,882.62  $            21,804.00 2

City of Rocks NRes GRDS Juniper Group Campground ID Campgrounds $27,481.89  $                       -   2

City of Rocks NRes GRDS Twin Sisters (Pinnacal Pass) Group Campground ID Campgrounds $128,375.60  $                       -   2

City of Rocks NRes GRDS Elephant Rock Campground ID Campgrounds $277,671.68  $              9,000.00 2

City of Rocks NRes GRDS Flaming Rock Campground ID Campgrounds $108,253.92  $            52,255.00 2

City of Rocks NRes GRDS Bath Rock Campground ID Campgrounds $242,962.72  $              9,000.00 2

City of Rocks NRes GRDS Breadloaves Group Campground ID Campgrounds $69,417.92  $            18,000.00 2

City of Rocks NRes GRDS Finger Rock Campground ID Campgrounds $60,740.68  $                       -   2

Crater Lake NP Historic Rim Village Visitor Center 1928 Bldg. OR Buildings $1,924,634.25  $       2,442,298.00 2

Crater Lake NP Cleetwood Fueling System.  CCSO OR All Others $209,960.10  $                       -   2

Crater Lake NP Mazama Store Fueling System CCSO OR All Others $140,040.59  $                       -   2

Crater Lake NP
Mazama Campground RV Dumping Station CCSO OR

Waste Water

Systems
$5,240.60  $                       -   2

Crater Lake NP Community Bldg. #222 OR Buildings $1,630,635.91  $          401,862.40 2

Crater Lake NP Visitor Center Bldg. #2 OR Buildings $5,830,095.64  $       4,257,944.00 2

Crater Lake NP Science and Learning Center #19 OR Buildings $1,286,282.04  $                600.00 2

Crater Lake NP Qtrs. 83 Sleepy Hollow OR Housing $1,114,804.24  $            51,962.11 2

Crater Lake NP Qtrs. 84 Sleepy Hollow OR Housing $1,114,804.24  $            55,599.13 2

Crater Lake NP Qtrs. 85 Sleepy Hollow OR Housing $1,114,804.24  $            41,675.05 2

Crater Lake NP Qtrs. 86 Sleepy Hollow OR Housing $1,114,804.24  $            61,494.05 2

Crater Lake NP Qtrs. 87 Sleepy Hollow OR Housing $1,114,804.24  $            87,827.39 2

Crater Lake NP Qtrs. 88 Sleepy Hollow OR Housing $1,114,804.24  $            82,595.84 2

Crater Lake NP Qtrs. 89 Sleepy Hollow OR Housing $1,114,804.24  $            61,494.05 2

Crater Lake NP Qtrs. 90 Sleepy Hollow OR Housing $1,114,804.24  $            64,604.05 2

Crater Lake NP Rim Comfort Station Bldg. # 68 OR Buildings $438,355.08  $              4,025.00 2

Crater Lake NP Rim Village Historic Comfort Station Bldg. #72 OR Buildings $442,145.18  $                248.00 2

Crater Lake NP Cleetwood  Cove Trail OR Trails $9,363,576.09  $       3,749,995.27 2

Crater Lake NP Lost Creek Water Treatment Bldg. OR Buildings $31,779.56  $                       -   2

Crater Lake NP North Entrance Road Rte 010 OR Paved Roads $44,934,820.76  $       1,130,858.82 2

Crater Lake NP Crater Lake Highway Rte 011 OR Paved Roads $85,780,178.67  $     23,677,303.54 2

Crater Lake NP Munson Valley Road Rte 012 OR Paved Roads $34,785,069.58  $       2,227,557.69 2

Crater Lake NP East Rim Drive Rte 013 OR Paved Roads $113,962,982.92  $     13,058,809.90 2

Crater Lake NP West Rim Drive Rte 014 OR Paved Roads $29,118,946.35  $       3,730,311.17 2

Crater Lake NP Mazama  VIllage Entrance Road Rte 200 OR Paved Roads $3,350,403.30  $          120,911.40 2

Crater Lake NP
Pacific Crest Trail Pullout Rte 910 OR Unpaved Roads $86,956.85  $              5,257.72 2

Crater Lake NP Headquarters Visitor Center Parking Rte 921 OR Paved Roads $1,295,430.30  $          285,137.66 2

Crater Lake NP Cafeteria and Gift Shop Parking Rte 922 OR Paved Roads $3,531,734.47  $          596,398.64 2

Crater Lake NP Visitor Center & Sinnott Overlook Parking Rte 923 OR Paved Roads $1,434,880.98  $          684,823.37 2

Crater Lake NP Crater Lake Lodge Parking Rte 924 OR Paved Roads $1,164,976.44  $          257,003.98 2

Crater Lake NP Cleetwood Trail Parking Rte 927 OR Paved Roads $1,516,112.59  $          375,185.18 2

Crater Lake NP Administration Parking Rte 946 OR Paved Roads $401,510.90  $          212,093.95 2

Crater Lake NP Fuel Dispensing System Bldg. 14 OR All Others $246,886.20  $                       -   2

Crater Lake NP Annie Springs Pump House Bldg. #228 OR Buildings $254,773.98  $                       -   2

Crater Lake NP Mazama Village Store - CRLA 001 353 403 CCSO OR Buildings $2,204,608.01  $                       -   2

Crater Lake NP Mazama Campground Comfort Station   F Loop OR Buildings $279,857.22  $                       -   2

Crater Lake NP Mazama Dormitory Central Building OR Buildings $7,903,770.70  $                       -   2

Crater Lake NP Mazama B Dorm (Dormitory Satelite Building) OR Buildings $3,184,435.97  $                       -   2

Crater Lake NP Mazama Campground Comfort Station AB Loop CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - C Loop #1 CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - C Loop #2 CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - D Loop CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - E Loop #1 CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - E Loop #2 CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Mazama Campground Comfort Station - G Loop CCSO OR Buildings $159,168.79  $                       -   2

Crater Lake NP Fuel Transfer Building  at Cleetwood CCSO OR Buildings $612,966.25  $                       -   2

Crater Lake NP Cleetwood Waterfront System OR All Others $6,890,304.92  $          574,939.63 2

Crater Lake NP Wizard Island Waterfront OR All Others $537,497.86  $              2,672.67 2

Craters of the Moon NM&Pres UTIL - IT Systems ID All Others $191,675.40  $                       -   2

Craters of the Moon NM&Pres TRL  V.C. / Residences ID Trails $590,799.19  $                       -   2

Craters of the Moon NM&Pres WS North Crater Flow Waysides ID All Others $17,199.93  $            10,550.00 2

Craters of the Moon NM&Pres EX Visitor Center Exhibits ID All Others $678,825.95  $            53,827.11 2

Craters of the Moon NM&Pres WS Highway Waysides ID All Others $8,599.97  $                       -   2

Craters of the Moon NM&Pres WS Devils Orchard Waysides ID All Others $42,498.16  $                       -   2

Craters of the Moon NM&Pres WS Caves Waysides ID All Others $10,319.96  $                       -   2

Craters of the Moon NM&Pres WS Visitor Center Waysides ID All Others $35,088.66  $                       -   2

Craters of the Moon NM&Pres WS North Crater Waysides ID All Others $5,159.98  $                       -   2

Craters of the Moon NM&Pres WS Spatter Cones Waysides ID All Others $6,019.98  $                       -   2

Craters of the Moon NM&Pres WS Tree Molds Waysides ID All Others $3,439.99  $                       -   2

Craters of the Moon NM&Pres WS Broken Top Waysides ID All Others $6,879.97  $                       -   2

Craters of the Moon NM&Pres WS Inferno Cone Waysides ID All Others $6,879.97  $                       -   2

Craters of the Moon NM&Pres WS Cinder Garden Waysides ID All Others $1,719.99  $                       -   2

Craters of the Moon NM&Pres WS Amphitheater Trail Waysides ID All Others $6,010.52  $                       -   2

Craters of the Moon NM&Pres CRMO-Paved Fire Exit ADA Compliant Trail ID Trails $13,473.28  $                       -   2

Craters of the Moon NM&Pres UTIL COMM-CRMO Radio System ID All Others $613,145.70  $                       -   2

Craters of the Moon NM&Pres ROAD Entrance Rte 0010 ID Paved Roads $3,411,797.50  $          254,420.28 2

Craters of the Moon NM&Pres TRL North Crater Flow ID Trails $238,765.90  $                       -   2

Craters of the Moon NM&Pres TRL Devils Orchard Concrete ID Trails $210,221.38  $                       -   2

Craters of the Moon NM&Pres TRL Spatter Cones Concrete/Asphalt ID Trails $19,283.03  $                       -   2

Craters of the Moon NM&Pres TRL Broken Top ID Trails $168,255.46  $                       -   2

Craters of the Moon NM&Pres TRL Caves ID Trails $562,009.04  $          213,576.00 2

Craters of the Moon NM&Pres TRL  Ampitheater Concrete ID Trails $31,055.43  $                       -   2

Craters of the Moon NM&Pres GRDS V.C./Residences ID All Others $244,461.99  $                       -   2

Craters of the Moon NM&Pres GRDS North End Campground ID Campgrounds $57,134.03  $                       -   2

Craters of the Moon NM&Pres BLDG Chlorinator ID Buildings $32,956.58  $                       -   2

Craters of the Moon NM&Pres BLDG Well Control ID Buildings $23,540.42  $                       -   2

Craters of the Moon NM&Pres BLDG Entrance Kiosk ID Buildings $16,095.07  $                       -   2

Craters of the Moon NM&Pres
UTIL Wastewater Residential ID

Waste Water

Systems
$300,735.43  $                       -   2

Craters of the Moon NM&Pres
UTIL Wastewater Log Restroom ID

Waste Water

Systems
$52,303.52  $                       -   2

Craters of the Moon NM&Pres
UTIL Wastewater Block Restroom ID

Waste Water

Systems
$64,795.37  $                       -   2

Craters of the Moon NM&Pres UTIL Phone System ID All Others $0.00  $                       -   2

Craters of the Moon NM&Pres ROAD Scenic Loop Dr  Rte  0102 ID Paved Roads $4,949,758.03  $            28,693.91 2

Craters of the Moon NM&Pres ROAD Caves Trail  Rte 0104 ID Paved Roads $371,231.85  $              1,612.91 2

Craters of the Moon NM&Pres ROAD Campground Access Rte 0200 ID Paved Roads $370,813.80  $       1,726,836.08 2

Craters of the Moon NM&Pres ROAD Campground Entrance Rte 0203 ID Paved Roads $53,033.12  $                       -   2

Craters of the Moon NM&Pres ROAD Campground Loops A/B Access Rte 0204 ID Paved Roads $159,099.37  $                       -   2

Craters of the Moon NM&Pres ROAD Campground Loop A  Rte 0206 ID Paved Roads $70,710.83  $                       -   2

Craters of the Moon NM&Pres PARK East Visitor Center Rte 0900 ID Paved Roads $180,062.62  $                       -   2

Craters of the Moon NM&Pres PARK West Visitor Center Rte 0901 ID Paved Roads $221,058.65  $              3,348.68 2

Craters of the Moon NM&Pres PARK Administrative Rte 0902 ID Paved Roads $215,039.40  $                       -   2

Craters of the Moon NM&Pres PARK North Crater Flow Trail  Rte 0010 ID Paved Roads $227,281.27  $                       -   2

Craters of the Moon NM&Pres PARK Spatter Cone Rte 0908 ID Paved Roads $232,283.76  $                       -   2

Craters of the Moon NM&Pres PARK Caves Rte 0912 ID Paved Roads $529,965.96  $                       -   2

Devils Postpile NM BLDG HOUS Cabin # 1 CA Housing $0.00  $              7,870.00 2

Devils Postpile NM VU Campground CA Campgrounds $502,443.18  $            17,880.00 2

Devils Postpile NM VU Comfort Station # 1 CA Buildings $174,077.85  $            29,848.62 2

Devils Postpile NM VU Comfort Station # 2 CA Buildings $174,077.85  $            23,297.44 2

Devils Postpile NM
VU East Parking CA Unpaved Roads $40,749.16  $              5,211.00 2

Devils Postpile NM VU Entrance Road CA Paved Roads $791,708.75  $          226,293.56 2

Devils Postpile NM
VU West Parking CA Unpaved Roads $60,731.93  $              4,530.60 2

Devils Postpile NM DA Picnic Area CA All Others $25,620.73  $                508.14 2

Devils Postpile NM RA Lower Rainbow Falls Trail CA Trails $16,686.32  $            23,218.36 2

Devils Postpile NM WA John Muir Arch Bridge CA All Others $189,011.55  $                874.70 2

Devils Postpile NM WA John Muir - Pacific Crest Trails CA Trails $210,457.13  $            90,964.80 2

Devils Postpile NM WA Soda Springs Trail CA Trails $2,027.13  $                       -   2

Devils Postpile NM WA Soda Springs Bridge CA All Others $182,471.46  $                864.95 2

Devils Postpile NM VU Accessible Comfort Station 2.5 CA Buildings $87,756.17  $              2,294.90 2

Death Valley NP RTE 917 Badwater Park Area CA Paved Roads $434,336.23  $            70,830.32 2

Death Valley NP RTE 212B Mesquite Springs CG CA Paved Roads $2,745,630.23  $                       -   2

Death Valley NP
RTE 424 Rogers Peak Service Road (Wildrose Area) CA Unpaved Roads $243,150.66  $                       -   2

Death Valley NP Grapevine AST Diesel Fuel CA All Others $18,548.48  $                       -   2

Death Valley NP SP351 Stovepipe Wells Ranger Station CA Buildings $1,015,739.57  $            10,712.97 2

Death Valley NP
RTE 426  Stovepipe Wells RO System Road CA Unpaved Roads $43,746.84  $                       -   2

Death Valley NP CC352 Cow Creek Lift Station Building CA Buildings $34,049.53  $                       -   2

Death Valley NP SPW NPS Firehouse CA Buildings $332,691.98  $                       -   2
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Death Valley NP RTE 944 SPW Sand Dunes Parking Area CA Paved Roads $6,144,752.28  $                       -   2

Death Valley NP Zabriskie Point Trail CA Trails $751,458.28  $                       -   2

Death Valley NP SC Propane System CA All Others $37,096.95  $                       -   2

Death Valley NP CC Maintenance Complex Photovoltaic System CA All Others $966,906.95  $                       -   2

Death Valley NP FCVC and HQ Photovoltaic System CA All Others $2,299,754.16  $                       -   2

Death Valley NP FC RO Plant Photovoltaic System CA All Others $410,122.61  $                       -   2

Death Valley NP Father Crowley Comfort Station CA Buildings $36,520.99  $                       -   2

Death Valley NP IM Scottys Castle Gas House Exhibits CA All Others $413,201.48  $            25,296.63 2

Death Valley NP FCVC/HQ Maintained Landscape CA All Others $1,065,397.54  $                       -   2

Death Valley NP FCVC and HQ Propane System CA All Others $26,898.89  $                       -   2

Death Valley NP FC Water System Radio Repeater System CA All Others $59,892.62  $                       -   2

Death Valley NP Ryan Comfort Station (Double Vault) CA Buildings $80,798.65  $                       -   2

Death Valley NP PLANNED - Shared Rogers Peak Communication Buildin CA Buildings $68,099.06  $                       -   2

Death Valley NP Antenna/Transmission Tower CA All Others $26,874.89  $                       -   2

Death Valley NP Rogers Peak Transmission Tower CA All Others $83,114.21  $                       -   2

Death Valley NP FC270a FCVC Women's Restroom/Water Station CA Buildings $449,770.53  $                       -   2

Death Valley NP FC270b FCVC Men's Restroom CA Buildings $239,877.61  $                       -   2

Death Valley NP FCVC Generator System (Emergency Power) CA All Others $46,866.09  $                       -   2

Death Valley NP Furnace Creek Non-Potable Water System CA Water Systems $1,733,784.65  $                       -   2

Death Valley NP Cow Creek Hist District Maintained Landscape CA All Others $828,082.63  $                       -   2

Death Valley NP Lower Vine Ranch Maintained Landscape CA All Others $68,147.05  $          317,592.44 2

Death Valley NP CCQ1 Canyon View Ct (2 BR house) CA Housing $388,104.89  $            19,301.39 2

Death Valley NP CCQ69 Old Ghost Rd ( PV-67 Rock House) CA Buildings $284,626.83  $            24,950.20 2

Death Valley NP RTE 201 Furnace Creek Campground Road CA Paved Roads $2,958,469.78  $                       -   2

Death Valley NP CCQ Cow Creek Propane System CA All Others $352,732.97  $                       -   2

Death Valley NP CC54 Trades Shop CA Buildings $2,285,151.31  $          146,792.53 2

Death Valley NP CC50 Supply Office Warehouse CA Buildings $470,764.26  $                  95.60 2

Death Valley NP CC51 Warehouse (GIS Server/Bally Box) CA Buildings $532,053.41  $            45,798.40 2

Death Valley NP CC39 CCC Warehouse CA Buildings $461,684.38  $          156,795.29 2

Death Valley NP CC49 CCC Warehouse CA Buildings $359,535.80  $          150,633.51 2

Death Valley NP CC345 Curatorial Building CA Buildings $2,734,889.87  $            20,898.33 2

Death Valley NP CC348 Auto Shop CA Buildings $3,687,737.32  $            16,217.85 2

Death Valley NP CC48 Resources Management Adobe Building CA Buildings $879,418.19  $              2,555.67 2

Death Valley NP RTE 12 Beatty Cutoff Road (old RT 4) CA Paved Roads $21,028,547.82  $       6,075,286.71 2

Death Valley NP RTE 400 Cow Creek Service Road CA Paved Roads $1,064,197.76  $          158,516.99 2

Death Valley NP RTE 103 Dantes View  Road (old RT 30) CA Paved Roads $27,881,981.42  $     10,315,830.13 2

Death Valley NP RTE 926P Dantes View Rest Area Parking CA Paved Roads $284,404.27  $            81,528.90 2

Death Valley NP RTE 920P Dantes View Parking Area CA Paved Roads $414,601.18  $          291,777.67 2

Death Valley NP FC271 Furnace Creek Headquarters Building CA Buildings $2,576,785.45  $                       -   2

Death Valley NP RTE 500  Artists Drive CA Paved Roads $18,729,880.65  $       4,994,312.09 2

Death Valley NP FCCG4 Furnace Creek Campground CA Campgrounds $1,036,603.01  $                       -   2

Death Valley NP RTE10  Daylight Pass/Mud Canyon (Old RT6) CA Paved Roads $36,395,563.53  $            20,485.26 2

Death Valley NP RTE14 Emigrant Canyon Road (Old RT8) (AKA- Trona/Wildrose) CA Paved Roads $54,082,530.37  $     50,435,609.28 2

Death Valley NP RTE109 Ubehebe Crater Road (Old RT49) CA Paved Roads $13,366,323.92  $          766,583.19 2

Death Valley NP
RTE503 Titus Canyon (Old RT34) CA Unpaved Roads $4,284,095.95  $              1,130.83 2

Death Valley NP Emigrant Water Systems CA Water Systems $463,754.40  $          484,690.85 2

Death Valley NP
RTE 228 Devils Golf Course Road (Old NPS RTE 14) (Hwy 178) CA Unpaved Roads $129,204.72  $                       -   2

Death Valley NP SC3 Scottys Castle Chimes Tower CA Buildings $952,947.32  $            43,869.83 2

Death Valley NP SC6 Scottys Castle Cookhouse CA Buildings $1,708,320.46  $                       -   2

Death Valley NP SC5 Scottys Castle Gas House CA Buildings $1,456,530.07  $            12,312.57 2

Death Valley NP SC8 Scottys Castle Restroom Building CA Buildings $368,562.88  $              3,732.42 2

Death Valley NP SC36 Scottys Castle Ticket Office CA Buildings $26,807.71  $              1,014.25 2

Death Valley NP FC CG Kiosk CA Buildings $18,342.11  $                       -   2

Death Valley NP
Stovepipe Wells Sewer System CA

Waste Water

Systems
$1,352,802.01  $          729,109.50 2

Death Valley NP
MSU1 Mesquite Springs  Sewer System #1 CA

Waste Water

Systems
$62,444.80  $                       -   2

Death Valley NP SC28 Scottys Castle Historic Property Fence CA All Others $4,498,473.13  $            79,046.09 2

Death Valley NP SC25 Scottys Castle Tunnels & Basement CA Buildings $11,840,162.34  $            57,093.34 2

Death Valley NP
RTE-101 Salt Creek Road (Furnace Creek) CA Unpaved Roads $133,275.59  $                       -   2

Death Valley NP
RTE-110 West Side Road CA Unpaved Roads $3,680,837.68  $              2,110.29 2

Death Valley NP
RTE-209 Natural Bridge Road (Hwy 178) CA Unpaved Roads $157,692.08  $                       -   2

Death Valley NP
RTE-215 Mosaic Canyon Road CA Unpaved Roads $244,168.38  $                       -   2

Death Valley NP
RTE-502 Twenty Mule Team Canyon Road (Furnace Creek) CA Unpaved Roads $273,671.71  $                       -   2

Death Valley NP RTE-900P  Scotty s Castle Parking CA Paved Roads $882,810.33  $          900,518.35 2

Death Valley NP RTE-901ZZ Ubehebe Crater Parking CA Paved Roads $121,498.51  $                       -   2

Death Valley NP COMM DEVA Radio System CA All Others $3,695,297.76  $                       -   2

Death Valley NP Voice Over IP Phone System (HQ & CC) CA All Others $352,732.97  $              3,896.38 2

Death Valley NP Scottys Castle Alarm System CA All Others $176,366.48  $                       -   2

Death Valley NP SC/GV Phone Lines CA All Others $220,758.05  $          172,371.86 2

Death Valley NP
MSU2 Mesquite Springs Sewer System #2 CA

Waste Water

Systems
$55,463.01  $                       -   2

Death Valley NP SC04 Scottys Castle Power House & Pavilion CA Buildings $457,568.30  $          222,668.67 2

Death Valley NP CCQ Cow Creek Reverse Osmosis Plant Structure CA Buildings $144,710.50  $                       -   2

Death Valley NP FC CG Comfort Station #1 (near entrance) CA Buildings $154,608.62  $                       -   2

Death Valley NP FC CG Comfort Station #2  (Brick) CA Buildings $157,888.20  $                       -   2

Death Valley NP FC CG Comfort Station #3 (near Visitor Center) CA Buildings $154,608.62  $                       -   2

Death Valley NP FC CG Comfort Station #4  (near tent sites) CA Buildings $154,608.62  $                239.13 2

Death Valley NP TX SP Comfort Station #1 (Lower) CA Buildings $303,595.11  $                       -   2

Death Valley NP TX SP Comfort Station #3 (Lower Double) CA Buildings $284,854.67  $                       -   2

Death Valley NP
Emigrant Sewer system CA

Waste Water

Systems
$77,541.96  $            13,681.63 2

Death Valley NP RTE 918 Zabriskie Point VUA/Parking CA Paved Roads $422,451.72  $            87,585.25 2

Death Valley NP Zabriskie Comfort Station, West CA Buildings $40,722.52  $                       -   2

Death Valley NP Zabriskie Comfort Station, East (double vault) CA Buildings $40,722.52  $                       -   2

Death Valley NP Golden Canyon Comfort Station CA Buildings $15,513.34  $                       -   2

Death Valley NP Ryan Kiosk Comfort Station CA Buildings $18,129.03  $                       -   2

Death Valley NP Badwater Comfort Station (double vault toilet) CA Buildings $40,722.52  $                       -   2

Death Valley NP Artists Palette Comfort Station CA Buildings $15,513.34  $                       -   2

Death Valley NP Natural Bridge Comfort Station CA Buildings $15,513.34  $                       -   2

Death Valley NP COMM DEVA IT/Comm System Parent CA All Others $64,067.82  $                       -   2

Death Valley NP SPW Propane System, No. G3 CA All Others $428,620.95  $                       -   2

Death Valley NP Cow Creek Fuel Station CA All Others $1,454,123.66  $                       -   2

Death Valley NP Emigrant Comfort Station CA Buildings $154,608.62  $            48,403.35 2

Death Valley NP GV Propane System CA All Others $37,096.95  $                       -   2

Death Valley NP SC37 Scotty's Castle Chlorinator Building CA Buildings $63,596.36  $              1,848.54 2

Death Valley NP SC38 Scotty's Castle Spring House CA Buildings $255,371.47  $                       -   2

Ebey's Landing NHR Maintained Landscape,Field/Pasture WA All Others $385,206.80  $            19,846.55 2

Ebey's Landing NHR Left Keystone Spit Wayside Exhibit WA All Others $4,246.23  $            28,405.37 2

Ebey's Landing NHR Center Keystone Spit Wayside Exhibit WA All Others $4,246.23  $            15,255.37 2

Ebey's Landing NHR Right Keystone Spit Wayside Exhibit WA All Others $4,246.23  $              6,695.87 2

Ebey's Landing NHR PWA Prairie Wayside Grounds WA All Others $113,322.46  $                       -   2

Ebey's Landing NHR PWA Prairie Wayside Kiosk WA All Others $15,587.44  $              5,338.14 2

Ebey's Landing NHR PWA Prairie Wayside Exhibit WA All Others $4,246.23  $                166.73 2

Ebey's Landing NHR F1A Farm 1 Fields and Pasture WA All Others $144,900.46  $            31,345.00 2

Ebey's Landing NHR POWA Prairie Overlook Gounds WA All Others $113,322.46  $                       -   2

Ebey's Landing NHR F1A Farm 1 LCS Rockwell House WA Buildings $1,334,362.78  $          473,722.28 2

Ebey's Landing NHR F2A Farm 2 Gillespie House WA Buildings $425,799.08  $          237,671.02 2

Ebey's Landing NHR POCA Cottage/Trust Board Office WA Buildings $447,495.18  $          142,997.35 2

Ebey's Landing NHR POSBA Sheep Barn WA Buildings $882,113.93  $          258,150.38 2

Ebey's Landing NHR F2A Farm 2 Orchard WA All Others $43,470.14  $                       -   2

Eugene O'Neill NHS Turnaround Parking Loop CA Paved Roads $126,916.46  $          140,897.76 2

Eugene O'Neill NHS Water System CA Water Systems $247,971.61  $                       -   2

Eugene O'Neill NHS Trunk Room CA Buildings $204,929.62  $                       -   2

Eugene O'Neill NHS Chicken Coop CA Buildings $65,652.54  $                       -   2

Eugene O'Neill NHS Potting Shed CA Buildings $29,842.06  $                       -   2

Eugene O'Neill NHS Swimming Pool CA All Others $243,509.28  $                       -   2

Eugene O'Neill NHS Orchards CA All Others $465,589.74  $            71,888.77 2

Eugene O'Neill NHS Tao House Brick Pathways CA Trails $146,105.57  $                       -   2

Eugene O'Neill NHS Watertanks CA Water Systems $894,896.60  $            24,000.00 2

Eugene O'Neill NHS Water Catchment System (Spring) CA Water Systems $328,737.53  $                       -   2

Fort Point NHS Pilots Row Trail CA Trails $37,586.96  $              6,054.70 2

Fort Point NHS
Waste Water System, Fort Point CA

Waste Water

Systems
$708,684.85  $          273,658.99 2

Fort Point NHS Water Distribution System, Fort Point CA Water Systems $915,663.43  $          271,731.91 2

Fort Point NHS Fort Point (FP-999) CA All Others $201,469,305.72  $       7,742,246.66 2

Fort Point NHS Parking Lot, Fort Point CA Paved Roads $586,777.12  $            84,023.95 2

Fort Point NHS Parking Lot, Marine Drive CA Paved Roads $189,857.56  $          105,492.98 2

Fort Point NHS Road, Long Avenue (RN-0110) CA Paved Roads $417,635.83  $          292,969.39 2

Fort Point NHS Road, Marine Drive RN601 CA Paved Roads $811,155.18  $       1,209,595.37 2

Fort Vancouver NHS UTIL FOVA IT System OR All Others $325,271.52  $                       -   2

Fort Vancouver NHS GRND Pearson Air Museum Complex WA All Others $324,115.19  $                       -   2

Fort Vancouver NHS BLDG 400 Vehicle Maintenance Shop South WA Buildings $2,071,123.58  $          140,724.09 2

Fort Vancouver NHS BLDG 410 USAR Automotive Repair Shop South WA Buildings $3,565,115.18  $          752,050.44 2

Fort Vancouver NHS BLDG 704 Office Building East WA Buildings $484,024.54  $            17,227.59 2

Fort Vancouver NHS BLDG 721 Gymnasium/Auditorium East WA Buildings $2,827,056.76  $          921,174.25 2

Fort Vancouver NHS BLDG 754 Shopette Storehouse East (Current Shopette) WA Buildings $1,469,479.23  $          168,470.91 2
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Fort Vancouver NHS BLDG 786 Carpenter Shop East WA Buildings $2,584,737.61  $          522,373.74 2

Fort Vancouver NHS BLDG 989 Double Infantry Barracks East WA Buildings $12,590,933.58  $       1,779,135.80 2

Fort Vancouver NHS BLDG 991 Post Headquarters East WA Buildings $4,966,528.73  $          137,510.41 2

Fort Vancouver NHS BLDG 993 Double Infantry Barracks East WA Buildings $12,590,933.58  $       1,741,092.13 2

Fort Vancouver NHS
UTIL E&S Barracks Waste Water System WA

Waste Water

Systems
$614,431.52  $          626,664.59 2

Fort Vancouver NHS UTIL E&S Barracks Electrical & Telecommunication System WA All Others $1,800,312.81  $       1,619,656.24 2

Fort Vancouver NHS GRND East Barracks Grounds WA All Others $680,206.74  $            78,936.89 2

Fort Vancouver NHS
UTIL E&S Barracks Storm Sewer System WA

Waste Water

Systems
$636,983.36  $       1,612,579.18 2

Fort Vancouver NHS ROAD McClellan Rd. WA Paved Roads $1,706,808.09  $          356,930.27 2

Fort Vancouver NHS ROAD Hatheway Rd WA Paved Roads $1,706,808.09  $          350,986.24 2

Fort Vancouver NHS ROAD Alvord Rd WA Paved Roads $2,409,611.42  $          477,454.66 2

Fort Vancouver NHS North Area Interpretive Media WA All Others $6,557.47  $                       -   2

Fort Vancouver NHS South Area Interpretive Media WA All Others $69,126.70  $                       -   2

Fort Vancouver NHS GRND Formal Garden WA All Others $78,899.67  $                       -   2

Fort Vancouver NHS GRND North Grounds WA All Others $7,531,929.73  $          145,747.22 2

Fort Vancouver NHS ROAD North Paved Roads  RT 0700 WA Paved Roads $1,923,438.92  $            95,968.60 2

Fort Vancouver NHS BLDG North Administration Building WA Buildings $666,598.44  $            90,261.65 2

Fort Vancouver NHS UTIL North Gasoline Fuel System WA All Others $12,075.08  $                       -   2

Fort Vancouver NHS UTIL North Diesel Fuel System WA All Others $19,483.31  $                       -   2

Fort Vancouver NHS FORT South Fortification Wall WA All Others $2,561,851.50  $                       -   2

Fort Vancouver NHS BLDG South Kitchen WA Buildings $2,102,807.73  $            30,377.09 2

Fort Vancouver NHS BLDG South Blacksmith Shop WA Buildings $321,107.96  $              8,517.33 2

Fort Vancouver NHS BLDG South Indian Trade Store WA Buildings $3,860,894.88  $            33,297.57 2

Fort Vancouver NHS BLDG South Fur Warehouse WA Buildings $4,562,301.71  $                       -   2

Fort Vancouver NHS BLDG South Bastion WA Buildings $405,007.60  $            19,243.12 2

Fort Vancouver NHS BLDG McLoughlin House OR Buildings $2,136,331.78  $          496,984.71 2

Fort Vancouver NHS BLDG Pearson Field Museum WA Buildings $11,736,521.15  $            51,907.65 2

Fort Vancouver NHS BLDG Pearson Field Headquarters WA Buildings $1,494,494.09  $            24,507.50 2

Golden Gate NRA Colonels Row Loop B (Inside Loop) CA Paved Roads $1,330,717.78  $            49,679.72 2

Golden Gate NRA Officers Club Parking (FOMA) (RN963) CA Paved Roads $570,106.36  $          147,398.56 2

Golden Gate NRA Point Bonita Truss Bridge # 1 CA Paved Roads $291,906.13  $                       -   2

Golden Gate NRA FUNSTON STREET FORT MASON( RN-0448) CA Paved Roads $231,758.62  $            29,612.93 2

Golden Gate NRA Generrator Bldg. East End Baker Tunnel  FB-271 CA Buildings $19,156.01  $                       -   2

Golden Gate NRA Vault Toilet at Tennessee Valley Trailhead CA Buildings $49,269.22  $              2,000.00 2

Golden Gate NRA Smith Trail CA Trails $2,232,308.47  $              6,552.78 2

Golden Gate NRA South Picnic Area (SB-) CA All Others $699,989.43  $                       -   2

Golden Gate NRA Central Picnic Area (SB-) CA All Others $397,663.31  $            31,994.58 2

Golden Gate NRA Central Parking Lot (Stinson - RN-P920b) CA Paved Roads $1,219,205.04  $       1,005,245.79 2

Golden Gate NRA North Picnic Area (SB-) CA All Others $62,917.11  $                       -   2

Golden Gate NRA Building 1559 East #3 (FB1559) FBRG CA Buildings $1,004,002.40  $                       -   2

Golden Gate NRA Muir Beach Trail CA Trails $4,739,903.34  $          271,602.78 2

Golden Gate NRA Oakwood Valley Loop Trail CA Trails $2,229,288.03  $              2,818.18 2

Golden Gate NRA Rodeo Valley Trail CA Trails $1,654,343.75  $              6,552.78 2

Golden Gate NRA
South Restroom, Quarters Septic System (SB-8S) CA

Waste Water

Systems
$459,702.51  $            41,773.68 2

Golden Gate NRA
Central Restroom Septic System (SB-9S) CA

Waste Water

Systems
$378,782.95  $          505,854.68 2

Golden Gate NRA
North Restroom Septic System (SB-10S) CA

Waste Water

Systems
$215,872.58  $            35,926.68 2

Golden Gate NRA Sand Area Ocean Beach CA All Others $1,891,267.17  $                       -   2

Golden Gate NRA Cliff House, SH-1 CA Buildings $13,386,709.65  $                       -   2

Golden Gate NRA Sutro Heights Park Grounds (SH24) CA All Others $2,800,961.05  $              4,366.70 2

Golden Gate NRA Water Distribution System,Fort Miley CA Water Systems $33,470.44  $            22,446.29 2

Golden Gate NRA Battery Charging Station (Meeting Rm), FM-322 CA Buildings $2,336,743.01  $            50,118.74 2

Golden Gate NRA Batteries East and West (FM0329) CA All Others $84,767,741.74  $                       -   2

Golden Gate NRA Great Meadow CA All Others $4,791,289.48  $          479,756.16 2

Golden Gate NRA Officers Club  (FM-1) FMC CA Buildings $25,710,106.39  $            80,380.23 2

Golden Gate NRA Parade Ground (FM323) CA All Others $159,539.82  $                       -   2

Golden Gate NRA Pier 1, Fort Mason (FM316) CA All Others $45,531,079.06  $       9,233,611.86 2

Golden Gate NRA Pier 3 Shed, Lower Fort Mason (FM-321) FMC CA Buildings $20,948,613.44  $       1,817,146.76 2

Golden Gate NRA Provost Marshalls Office (Gatehouse) (FM-0302) FMC CA Buildings $642,538.37  $            44,873.92 2

Golden Gate NRA Quarters 4 (Palmer House) (FM-4) Residential Lease CA Buildings $5,697,746.43  $          661,871.55 2

Golden Gate NRA Franklin Street (RN-606) CA Paved Roads $547,549.46  $                       -   2

Golden Gate NRA MacArthur Avenue Loop East (FM324, RN-501) CA Paved Roads $1,693,640.81  $          175,067.08 2

Golden Gate NRA McDowell Avenue (RN405, FM325) CA Paved Roads $1,264,613.01  $          729,608.77 2

Golden Gate NRA Pope Road (RN407) CA Paved Roads $1,451,692.13  $          305,030.50 2

Golden Gate NRA Great Meadow Paths Trail CA Trails $1,257,382.77  $            39,685.69 2

Golden Gate NRA Electrical  Shop (AL-89) CA Buildings $1,097,475.54  $          689,918.19 2

Golden Gate NRA Prison/Cell house (AL-68) CA Buildings $60,681,287.56  $     39,819,001.51 2

Golden Gate NRA Dock Office, Waiting Room (AL-212) CA Buildings $354,314.07  $            14,430.76 2

Golden Gate NRA Road from Guardhouse to Top of Island(AL-228) (RN502A) CA Paved Roads $1,863,992.44  $       3,206,290.31 2

Golden Gate NRA Road from Wharf to NW end of Island (AL-227) RN 502B CA Paved Roads $1,863,992.44  $       5,275,500.75 2

Golden Gate NRA Agave Trail CA Trails $1,792,488.56  $          472,021.98 2

Golden Gate NRA Miwok Trail CA Trails $362,001.22  $              6,552.78 2

Golden Gate NRA Old Bunker Road CA Paved Roads $627,864.68  $       2,079,125.12 2

Golden Gate NRA (FA-941) HIUSA CA Buildings $5,787,754.89  $                       -   2

Golden Gate NRA Campground, Kirby Cove (FB-1) CA Campgrounds $137,631.18  $            38,307.19 2

Golden Gate NRA Headlands Center For the Arts (FA-944) CA Buildings $10,442,897.08  $          354,905.16 2

Golden Gate NRA Headlands Center For the Arts (FA-945) CA Buildings $10,238,607.65  $       1,477,314.00 2

Golden Gate NRA Headlands Center For the Arts (FA-960) CA Buildings $7,249,778.88  $          111,338.37 2

Golden Gate NRA Headlands Center For the Arts (FA-961) CA Buildings $2,528,150.40  $          531,362.25 2

Golden Gate NRA Road, Field Road (FBA-108) (RN-108) CA Paved Roads $5,956,823.72  $       1,039,976.83 2

Golden Gate NRA Road, McCullough Road (FCR107) CA Paved Roads $5,288,381.68  $                       -   2

Golden Gate NRA NIKE Site SF88L Missile Warhead Building [FA-967] CA Buildings $349,836.69  $          205,662.78 2

Golden Gate NRA Battery Spencer Trail CA Trails $330,411.65  $              6,552.78 2

Golden Gate NRA Kirby Cove Trail CA Trails $1,149,586.74  $              6,552.78 2

Golden Gate NRA SCA Trail CA Trails $124,162.00  $              6,687.38 2

Golden Gate NRA YMCA Dormitory FA-984 CA Buildings $2,426,827.69  $          503,438.94 2

Golden Gate NRA YMCA Dormitory FA-986 CA Buildings $2,131,856.19  $          310,287.99 2

Golden Gate NRA YMCA ENV ED Support (FA-981) CA Buildings $1,837,981.29  $          181,134.63 2

Golden Gate NRA Building 1033 Nature Bridge (FC-1033) CA Buildings $1,456,016.74  $          243,850.30 2

Golden Gate NRA Building 1034 Dorm FC-1034 CA Housing $1,544,073.15  $          191,118.39 2

Golden Gate NRA Building (FC-1045) NPS Fire Station CA Buildings $1,131,298.42  $          190,824.67 2

Golden Gate NRA Building 1049 Museum FC-1049 CA Buildings $1,649,159.88  $              8,000.00 2

Golden Gate NRA Building 1050 NPS Meeting Space FC-1050 CA Buildings $591,688.08  $                       -   2

Golden Gate NRA Building 1054 Nature Bridge-Conference (FC-1054) CA Buildings $2,132,486.66  $          308,050.48 2

Golden Gate NRA Building 1055 NPS (FC-1055) CA Buildings $2,132,486.66  $          281,778.29 2

Golden Gate NRA Building 1056 FC-1056 CA Buildings $2,132,486.66  $          112,000.00 2

Golden Gate NRA Building 1057 NPS DORM (FC-1057) CA Housing $2,071,176.74  $          534,209.38 2

Golden Gate NRA Building 1058 NPS DORM (FC-1058) CA Housing $2,071,176.74  $            93,530.14 2

Golden Gate NRA Building 1059 FC-1059 CA Buildings $2,132,486.66  $          598,800.00 2

Golden Gate NRA Building 1061 Nat. Res. FC-1061 CA Buildings $2,132,486.66  $          516,611.97 2

Golden Gate NRA Building 1062 Found. Deep Ecol. FC-1062 CA Buildings $2,132,486.66  $            41,050.00 2

Golden Gate NRA Building 1063 USGS FC-1063 CA Buildings $2,132,486.66  $            34,000.00 2

Golden Gate NRA Building 1064 (FC-1064) GGNPC CA Buildings $2,132,486.66  $          319,330.90 2

Golden Gate NRA Building 1060 Nature Bridge Storage (FC-1060) CA Buildings $578,301.47  $            37,684.96 2

Golden Gate NRA Building 1065  NPS Maintenance FC-1065 CA Buildings $2,106,159.67  $            98,140.00 2

Golden Gate NRA Building 1067  (FC-1067) CA Buildings $741,523.08  $          188,462.93 2

Golden Gate NRA Building 1068 Fire Program FC-1068 CA Buildings $589,903.20  $            34,189.00 2

Golden Gate NRA Building 1069 Fire Program FC-1069 CA Buildings $589,903.20  $            52,340.00 2

Golden Gate NRA Building 1073 AHAFH Beach House FC-1073 CA Buildings $407,835.79  $            14,493.87 2

Golden Gate NRA Building 1076 TMMC (FC-1076) CA Buildings $0.00  $              4,345.64 2

Golden Gate NRA Building 1044  (FC-1044) CA Buildings $763,929.10  $          119,219.65 2

Golden Gate NRA Marin R&T Building FC-1109 CA Buildings $243,775.71  $            63,840.14 2

Golden Gate NRA Quarters 1042, NPS Dorm (FC-1042) CA Housing $2,657,988.71  $            52,385.90 2

Golden Gate NRA BADM Carpenter and Paint Shop FB-645 CA Buildings $963,835.78  $          134,269.72 2

Golden Gate NRA BADM Gas Station FB-566 CA Buildings $112,338.00  $            20,888.72 2

Golden Gate NRA Guardhouse, Fort Baker (FB 615)  FBRG CA Buildings $1,091,600.99  $       4,149,240.29 2

Golden Gate NRA Hospital FB-533 FBRG CA Buildings $14,002,943.71  $       3,467,082.23 2

Golden Gate NRA BADM Mine Cable Building FB-670 CA Buildings $1,729,097.01  $          108,937.67 2

Golden Gate NRA Officers Quarters FB-606 FBRG CA Buildings $4,885,131.61  $       1,410,594.74 2

Golden Gate NRA Officers Quarters FB-629 FBRG CA Buildings $6,424,332.86  $       1,778,747.27 2

Golden Gate NRA Parade Ground FB-600 CA All Others $475,954.35  $                       -   2

Golden Gate NRA Post Headquarters FB-603 FBRG CA Buildings $3,463,962.90  $          822,061.08 2

Golden Gate NRA Road, Murray Circle FB-70, RN-417 CA Paved Roads $1,436,903.47  $       1,039,115.34 2

Golden Gate NRA
Storm Drain System Fort Baker CA

Waste Water

Systems
$2,032,947.00  $                       -   2

Golden Gate NRA Water Reservoir Building, Fort Baker (FB-572) CA Buildings $228,636.28  $            10,490.41 2

Golden Gate NRA Oakwood Valley Trail CA Trails $494,545.21  $          409,277.13 2

Golden Gate NRA Middle Green Gulch Trail CA Trails $653,607.61  $          296,552.78 2

Golden Gate NRA Water Distribution System, Stinson Beach CA Water Systems $1,265,381.75  $                       -   2

Golden Gate NRA Marinchello Equestrian Trail (T-36) CA Trails $217,200.73  $                       -   2

Golden Gate NRA Lower Tennessee Valley Trail CA Trails $97,253.55  $              9,605.49 2

Golden Gate NRA Road, MacArthur Avenue Loop West (RN-600) CA Paved Roads $725,846.06  $            45,148.36 2

Golden Gate NRA COLONEL'S ROW LOOP A (OUTSIDE LOOP), RT. 0602A CA Paved Roads $3,508,255.97  $            79,486.97 2

Golden Gate NRA Parking lot, Children s Discovery Parking (RN-P933) CA Paved Roads $1,043,952.21  $          172,516.30 2

Golden Gate NRA Parking lot, Mac Arthur Avenue Loop East - Quad (RN-P922) CA Paved Roads $680,598.26  $          432,888.64 2

Golden Gate NRA Colonels Row Landscaped Area CA All Others $621,855.16  $            19,377.80 2

Golden Gate NRA Headquarters Entrance Landscaped Area CA All Others $770,525.57  $                       -   2

Golden Gate NRA Black Point Landscaped Area CA All Others $512,649.03  $          851,522.26 2

Golden Gate NRA
China Beach Waste Water System CA

Waste Water

Systems
$941,405.10  $          654,567.27 2
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Golden Gate NRA Quarters 858, FA858 CA Housing $505,651.33  $            61,854.54 2

Golden Gate NRA Quarters 862, FA862 CA Housing $544,586.39  $                       -   2

Golden Gate NRA Water Distribution System, China Beach CA Water Systems $1,740,724.90  $          647,294.30 2

Golden Gate NRA Rhubarb Trail CA Trails $30,400.88  $              6,552.78 2

Great Basin NP
ROAD FC Water Tank Road RT 0401 NV Unpaved Roads $146,844.41  $            56,970.84 2

Great Basin NP IM BLDG AS Great Basin Visitor Center Exhibit NV All Others $638,925.69  $                       -   2

Great Basin NP IM BLDG FC Lehman Cave Visitor Center Exhibit NV All Others $519,680.80  $                       -   2

Great Basin NP ROAD FC Wheeler Peak Campground Road Rt 0201 NV Paved Roads $446,724.42  $          137,510.97 2

Great Basin NP ROAD FC  Residential / Maintenance Road RT 0400 NV Paved Roads $406,587.27  $          194,432.37 2

Great Basin NP TRLS BC Wheeler Peak Trail NV Trails $361,578.11  $            34,200.00 2

Great Basin NP TRLS BC Baker Lake Trail NV Trails $472,225.79  $          171,149.28 2

Great Basin NP GRDS FC Upper Lehman Campground NV Campgrounds $814,696.73  $          143,830.49 2

Great Basin NP GRDS FC Wheeler Peak Campground NV Campgrounds $777,095.35  $          230,456.28 2

Great Basin NP GRDS FC Vistor Center Picnic Area NV All Others $84,028.48  $              6,942.19 2

Great Basin NP BLDG FC Cave Springs Water Treatment Facility NV Buildings $194,208.43  $              5,000.00 2

Great Basin NP UTIL FC Lehman Creek CG Water System NV Water Systems $344,516.75  $              2,417.08 2

Great Basin NP UTIL FC Baker Creek CG Water System NV Water Systems $495,672.27  $          221,922.83 2

Great Basin NP UTIL FC Wheeler Peak CG Water System NV Water Systems $584,817.88  $            16,407.02 2

Great Basin NP UTIL FC Primary Electrical System NV All Others $1,581,257.62  $                       -   2

Great Basin NP GRDS FC Lehman Orchard NV All Others $871,727.67  $            24,392.00 2

Great Basin NP TRLS FC Wheeler Peak Accessible Trail NV Trails $104,810.09  $            25,000.00 2

Great Basin NP ROAD PARK AS Great Basin VC Parking Lot NV Paved Roads $662,722.91  $            72,866.25 2

Great Basin NP ROAD PARK FC Lehman Caves VC Parking Lot NV Paved Roads $406,578.19  $            98,974.01 2

Great Basin NP UTIL FC Park Radio System NV All Others $152,091.99  $                       -   2

Great Basin NP UTIL FC Park Phone System NV All Others $154,122.53  $                       -   2

Great Basin NP UTIL FC Local Area Computer Network NV All Others $53,152.57  $                       -   2

Hagerman Fossil Beds NM BLDG Vault toilet ID Buildings $14,651.49  $                       -   2

Hagerman Fossil Beds NM BLDG Park Headquarters ID Buildings $409,320.58  $            76,586.00 2

Hagerman Fossil Beds NM BLDG Museum Collections Storage Facility ID Buildings $324,222.59  $            17,216.70 2

Hagerman Fossil Beds NM BLDG Pump House ID Buildings $18,865.96  $              1,264.62 2

Hagerman Fossil Beds NM UTIL Water System ID Water Systems $186,514.74  $                       -   2

Haleakala NP HQ-13 Protection Office HI Buildings $527,571.99  $            82,551.79 2

Haleakala NP HQ-15 Admin. Offices HI Buildings $527,571.99  $            27,504.86 2

Haleakala NP HQ-17 RM/Research Offices HI Buildings $1,233,079.63  $              9,300.00 2

Haleakala NP HQ-18 Maintenance Shop HI Buildings $1,685,793.84  $            53,414.49 2

Haleakala NP HQ-30 Entrance Station HI Buildings $89,231.27  $              5,635.76 2

Haleakala NP CR-01 Kapalaoa Visitor Cabin HI Buildings $914,996.70  $          103,220.06 2

Haleakala NP CR-02 Paliku Visitor Cabin HI Buildings $896,825.96  $            21,184.46 2

Haleakala NP CR-03 Paliku Patrol Cabin HI Buildings $868,971.08  $            29,974.00 2

Haleakala NP CR-04 Holua Visitor Cabin HI Buildings $896,825.96  $          120,996.36 2

Haleakala NP Kipahulu Campground and Picnic Access Road, RT 203 HI Paved Roads $1,221,971.51  $              7,123.11 2

Haleakala NP Halemauu Trail HI Trails $3,561,665.03  $          439,511.35 2

Haleakala NP HQ16  Brick Quarters HI Buildings $830,655.30  $            17,107.94 2

Haleakala NP HQ-33 TNC House HI Housing $367,066.99  $            32,749.30 2

Haleakala NP (BF) Alaeiki Fence HI All Others $26,960.21  $                       -   2

Haleakala NP UT-28 I.T. System - Kipahulu HI All Others $335,580.67  $          169,497.00 2

Haleakala NP UT-27 I.T. System - Summit HI All Others $617,220.92  $                       -   2

Haleakala NP K-13 Kipahulu Accessible Vault Toilet (Campground) HI Buildings $56,738.60  $                       -   2

Haleakala NP K-14 Kipahulu Vault Toilet (Campground) HI Buildings $56,738.60  $              2,289.98 2

Haleakala NP UT-26 Kipahulu 960 Watt Solar Electric Package for K-11 Kipa HI All Others $35,104.44  $              6,000.00 2

Haleakala NP IM Trails - Wayside HI All Others $37,575.79  $              5,500.00 2

Haleakala NP IM Kalahaku Overlook - Wayside HI All Others $25,926.74  $                       -   2

Haleakala NP IM Leleiwi Overlook - Wayside HI All Others $16,221.06  $                       -   2

Haleakala NP IM Red Hill - Wayside HI All Others $27,499.41  $                       -   2

Haleakala NP IM Kipahulu Campground - KIPA Wayside HI All Others $15,457.19  $                       -   2

Haleakala NP HVC Parking Lot, RT 903 HI Paved Roads $760,809.71  $          130,853.08 2

Haleakala NP Red Hill - Summit Parking Lot, RT 904 HI Paved Roads $369,666.43  $            57,020.79 2

Haleakala NP Hosmer Grove Campground Parking Lot, RT 906 HI Paved Roads $203,229.10  $            38,730.58 2

Haleakala NP Headquarters Visitor Parking Lot, RT 900 HI Paved Roads $230,998.62  $            40,046.48 2

Haleakala NP Halemau'u Trailhead Parking, RT 901 HI Paved Roads $196,805.66  $            43,658.84 2

Haleakala NP Leleiwi Overlook Parking Lot, RT 902 HI Paved Roads $135,496.96  $            30,160.50 2

Haleakala NP Kalahaku Overlook Parking Lot, RT 905 HI Paved Roads $92,755.76  $            14,502.60 2

Haleakala NP Hosmer Grove Road, RT 202 HI Paved Roads $1,197,033.32  $          127,030.90 2

Haleakala NP Maintenance Yard Service Rd, RT 401 HI Paved Roads $448,887.50  $          293,019.23 2

Haleakala NP Red Hill Trail and Walkway HI Trails $114,554.49  $          285,949.24 2

Haleakala NP Red Hill Rd, RT 0100 HI Paved Roads $1,494,606.64  $          456,892.06 2

Haleakala NP Magnetic Peak Spur Rd, RT 200 HI Paved Roads $249,381.94  $          142,007.63 2

Haleakala NP Kipahulu Visitor Center Parking, RT 910 HI Paved Roads $631,121.66  $            66,527.08 2

Haleakala NP CR-10 Holua Hilton & Stables HI Buildings $225,091.13  $              1,935.76 2

Haleakala NP CR-13 Holua Campsite Pit Toilet HI Buildings $13,534.22  $              7,235.00 2

Haleakala NP CR-14 Holua Cabin Pit Toilet HI Buildings $13,534.22  $                       -   2

Haleakala NP CR-15 Kapalaoa Pit Toilet HI Buildings $13,534.22  $                       -   2

Haleakala NP HQ-49 Hosmer Grove Campground Vault Toilet HI Buildings $77,164.50  $              2,289.98 2

Haleakala NP HQ-31 Fire Pump Building HI Buildings $43,171.44  $              1,935.76 2

Haleakala NP CR-06 Paliku Visitor Pit Toilet HI Buildings $13,534.22  $              7,235.00 2

Haleakala NP CR-07 Paliku Patrol Pit Toilet HI Buildings $13,534.22  $                       -   2

Haleakala NP HQ10 Quarters - 1 unit permanent (former Peralez residency) HI Housing $430,471.82  $              7,970.90 2

Haleakala NP HQ12 Quarters - 1 unit permanent (Ing) HI Housing $841,896.96  $            15,375.90 2

Haleakala NP HQ-21 Stone Storage Building (Barn) HI Buildings $1,229,806.83  $              1,935.76 2

Haleakala NP HQ-11 Offices / Conference Room HI Buildings $611,102.14  $            23,214.60 2

Haleakala NP HQ34A/B Seasonal Duplex HI Housing $414,041.42  $            12,019.40 2

Haleakala NP HQ35A/B Seasonal Duplex HI Housing $414,041.42  $            15,331.53 2

Haleakala NP HQ36A/B Seasonal Duplex HI Housing $414,041.42  $              9,033.30 2

Haleakala NP HQ-53 Park Museum Collection Facilities HI Buildings $812,305.99  $            28,997.09 2

Haleakala NP UT-04 Fuel Station HI All Others $130,999.94  $          120,931.93 2

Haleakala NP UT-08 Radio System - Summit HI All Others $968,882.54  $              7,507.08 2

Haleakala NP
UT-16  Waste Water System - HQ HI

Waste Water

Systems
$203,101.67  $              1,453.19 2

Haleakala NP UT-15 Holua VC Non Potable Water System HI Water Systems $708,285.67  $                       -   2

Haleakala NP Holua Campsite HI Campgrounds $95,981.76  $                       -   2

Haleakala NP Paliku Campsite HI Campgrounds $115,178.11  $                       -   2

Haleakala NP UT-06 Kipahulu Pump Station HI Buildings $33,208.80  $                       -   2

Haleakala NP (IF) Grassland/Paliku Fence HI All Others $574,402.02  $                       -   2

Haleakala NP (IF) Kuiki Fence HI All Others $135,070.65  $                       -   2

Haleakala NP (IF) Pohaku Palaha Fence HI All Others $64,704.50  $                       -   2

Haleakala NP (IF) Bravo Fence HI All Others $87,186.23  $                       -   2

Haleakala NP (IF) Gauging Station Fence HI All Others $25,794.74  $                       -   2

Haleakala NP (IF) Kapahu Fence HI All Others $9,379.91  $                       -   2

Haleakala NP (IF) Makahiko Fence HI All Others $9,379.91  $                       -   2

Haleakala NP (IF) Palikea Flats Fence HI All Others $7,879.12  $                       -   2

Haleakala NP UT-09 Telephone System - Summit HI All Others $474,787.55  $                       -   2

Haleakala NP UT-10 Kipahulu Photo Voltaic System - Maintenance Yard HI All Others $46,952.19  $              6,000.00 2

Haleakala NP Kipahulu Road to Water Tank RT. 0405 HI Paved Roads $265,164.90  $          270,165.38 2

Haleakala NP UT-12 Kapalaoa VC Non Potable Water System HI Water Systems $696,329.89  $                       -   2

Haleakala NP UT-13 Paliku VC Non Potable Water System HI Water Systems $609,334.87  $                       -   2

Haleakala NP UT-14 Paliku PC Non Potable Water System HI Water Systems $741,263.58  $                       -   2

Haleakala NP
UT-26 Cesspools (4) - HQ 13/15 Admin, HQ 10, 11, 12 Hsg HI

Waste Water

Systems
$2,025,599.06  $                       -   2

Hawaii Volcanoes NP Walkway from KVC to KMC HI Trails $1,599,837.29  $              9,697.00 2

Hawaii Volcanoes NP Puu Loa Petroglyphs Boardwalk HI Trails $112,106.70  $            81,126.40 2

Hawaii Volcanoes NP B43 Rainshed, Old HI Buildings $8,152,038.20  $                       -   2

Hawaii Volcanoes NP B241 Rainshed, New HI Buildings $8,828,371.14  $          530,040.09 2

Hawaii Volcanoes NP Namakani Paio Campground Road HI Paved Roads $713,564.31  $            72,640.44 2

Hawaii Volcanoes NP Entrance Station HI Buildings $235,834.08  $            48,737.20 2

Hawaii Volcanoes NP Thurston Interp Display HI All Others $6,560.32  $                       -   2

Hawaii Volcanoes NP Kilauea Overlook & Picnic Area Parking HI Paved Roads $435,040.85  $          300,052.47 2

Hawaii Volcanoes NP Kilauea Overlook Trail HI Trails $159,983.73  $            11,860.52 2

Hawaii Volcanoes NP Kilauea Overlook Vault Toilet HI Buildings $73,750.61  $              1,779.26 2

Hawaii Volcanoes NP Kilauea Overlook Interp Display HI All Others $8,200.40  $                       -   2

Hawaii Volcanoes NP B336 HVO Building 1 HI Buildings $5,136,511.33  $          392,362.49 2

Hawaii Volcanoes NP HVO Building 2 B236 HI Buildings $1,684,102.08  $            32,408.14 2

Hawaii Volcanoes NP Jaggar Museum Paved Walkway HI Trails $42,419.93  $              1,620.00 2

Hawaii Volcanoes NP
HVO Septic System HI

Waste Water

Systems
$68,898.91  $                       -   2

Hawaii Volcanoes NP Puu Puai Parking HI Paved Roads $377,057.79  $            54,000.00 2

Hawaii Volcanoes NP Kilauea Iki  Interp Display HI All Others $8,200.40  $                       -   2

Hawaii Volcanoes NP Office Area Street HI Paved Roads $437,345.87  $            12,413.34 2

Hawaii Volcanoes NP Bldg 44 Ohia Wing - Garage HI Buildings $347,372.46  $          463,616.85 2

Hawaii Volcanoes NP B167 Volcano House Garage HI Buildings $653,011.12  $            25,764.62 2

Hawaii Volcanoes NP Volcano House Parking HI Paved Roads $457,149.00  $                       -   2

Hawaii Volcanoes NP Volcano House Paved Trail HI Trails $1,199,877.96  $          244,332.77 2

Hawaii Volcanoes NP Volcano House Area - Grounds HI All Others $139,546.89  $                       -   2

Hawaii Volcanoes NP KVC Grounds HI All Others $320,038.67  $            17,220.00 2

Hawaii Volcanoes NP Kilauea Visitor Center Trails HI Trails $399,959.32  $            15,934.26 2

Hawaii Volcanoes NP Kilauea Visitor Center Picnic Area HI All Others $94,460.27  $                       -   2

Hawaii Volcanoes NP Art Gallery Restrooms HI Buildings $101,337.19  $              3,126.00 2

Hawaii Volcanoes NP Mauna Loa Lower Rd., RT 100A HI Paved Roads $3,452,730.52  $          956,438.16 2

Hawaii Volcanoes NP B223 Auto Shop HI Buildings $981,971.61  $              1,509.90 2

Hawaii Volcanoes NP B350 Wash Rack HI Buildings $427,157.65  $            63,080.00 2

Hawaii Volcanoes NP B54 Fire Cache HI Buildings $708,426.66  $                       -   2

Hawaii Volcanoes NP B51 Roads & Trails Office/Garage HI Buildings $782,411.31  $                       -   2

Hawaii Volcanoes NP Highway 11 HI Paved Roads $27,575,807.78  $                       -   2

Hawaii Volcanoes NP Crater Rim Trail HI Trails $1,797,693.15  $          554,799.80 2
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Hawaii Volcanoes NP Waldron Ledge Trail HI Trails $158,444.13  $            82,911.50 2

Hawaii Volcanoes NP Sulphur Banks Trail HI Trails $222,718.64  $          127,181.55 2

Hawaii Volcanoes NP Iliahi Trail HI Trails $62,779.75  $            26,418.00 2

Hawaii Volcanoes NP Halemaumau Trail HI Trails $520,892.55  $          315,232.40 2

Hawaii Volcanoes NP Kau Boundary Sign HI All Others $114,182.75  $                       -   2

Hawaii Volcanoes NP Mauna Ulu/Puu Huluhulu Trail HI Trails $158,444.13  $            32,500.00 2

Hawaii Volcanoes NP Mauna Ulu Vault Toilet HI Buildings $59,505.40  $                       -   2

Hawaii Volcanoes NP Mauna Ulu Lava Shield Parking HI Paved Roads $366,335.62  $                       -   2

Hawaii Volcanoes NP Mauna Ulu Interp Display HI All Others $101,606.29  $          119,839.49 2

Hawaii Volcanoes NP Eruption Site Turn Around HI Paved Roads $430,091.11  $            73,169.46 2

Hawaii Volcanoes NP Eruption Site Vault Toilet #1 HI Buildings $33,554.78  $                       -   2

Hawaii Volcanoes NP Eruption Site Interpretive display HI All Others $45,465.49  $                       -   2

Hawaii Volcanoes NP Mauna Loa Bird Park Vault Toilet HI Buildings $43,427.07  $                       -   2

Hawaii Volcanoes NP B344 Bird Two Story HI Buildings $2,552,744.20  $                       -   2

Hawaii Volcanoes NP Rainshed  Water Tank T3 HI Water Systems $681,203.88  $          590,000.00 2

Hawaii Volcanoes NP Rainshed  Water Tank T18 750000 GA HI Water Systems $1,055,671.38  $                       -   2

Hawaii Volcanoes NP Rainshed Water Tank T19 HI Water Systems $1,055,671.38  $                       -   2

Hawaii Volcanoes NP Kipuka Puaulu Trail (Bird Park) HI Trails $158,444.13  $            20,278.50 2

Hawaii Volcanoes NP Mauna Ulu Access Road HI Paved Roads $1,242,982.99  $          302,978.22 2

Hawaii Volcanoes NP Puu Puai Overlook Road HI Paved Roads $460,364.07  $            50,418.02 2

Hawaii Volcanoes NP Devastation Trail Parking HI Paved Roads $1,003,933.63  $            97,437.29 2

Hawaii Volcanoes NP Thurston Lava Tube  Parking HI Paved Roads $290,904.96  $            91,352.76 2

Hawaii Volcanoes NP Kilauea Iki Parking HI Paved Roads $431,241.29  $            63,874.05 2

Hawaii Volcanoes NP Bird Park Picnic Spur Parking, RT 0925 HI Paved Roads $21,061.89  $                       -   2

Hawaii Volcanoes NP Eruption Site Vault Toilet #2 HI Buildings $38,184.14  $            12,752.85 2

Hawaii Volcanoes NP Eruption Site Vault Toilet #3 HI Buildings $33,554.78  $            12,752.85 2

Hawaii Volcanoes NP Kahuku Entrance Road HI Paved Roads $42,813,858.49  $     15,234,429.58 2

Hawaii Volcanoes NP Kahuku Entrance Area Vault Toilet HI Buildings $59,505.40  $            14,000.00 2

Hawaii Volcanoes NP Kahuku Water System HI Water Systems $64,580.72  $            51,282.92 2

John Day Fossil Beds NM CL UTIL Water System OR Water Systems $386,639.03  $                       -   2

John Day Fossil Beds NM
PH UTIL Septic System PH Quarters OR

Waste Water

Systems
$38,538.10  $            41,948.85 2

John Day Fossil Beds NM PH UTIL Water System Potable OR Water Systems $156,212.08  $                       -   2

John Day Fossil Beds NM
SB UTIL Septic System Blue Basin Quarters OR

Waste Water

Systems
$61,445.21  $                       -   2

John Day Fossil Beds NM SB UTIL Water System Blue Basin OR Water Systems $150,860.75  $                       -   2

John Day Fossil Beds NM
SF UTIL Septic System Foree Quarters OR

Waste Water

Systems
$53,809.51  $                       -   2

John Day Fossil Beds NM SF UTIL Water System Foree OR Water Systems $135,198.03  $                       -   2

John Day Fossil Beds NM
SR UTIL Septic System Maint. Shop OR

Waste Water

Systems
$38,971.71  $                       -   2

John Day Fossil Beds NM SR BLDG Paleontology Center Comfort Station OR Buildings $565,423.33  $            37,554.36 2

John Day Fossil Beds NM SB BLDG Restrooms Blue Basin OR Buildings $71,323.06  $            11,551.00 2

John Day Fossil Beds NM SM BLDG Restrooms Mascall Overlook OR Buildings $71,323.06  $            11,551.00 2

John Day Fossil Beds NM SF BLDG Restrooms Foree OR Buildings $71,323.06  $            11,551.00 2

John Day Fossil Beds NM CL BLDG Restrooms OR Buildings $71,323.06  $            11,551.00 2

John Day Fossil Beds NM PH BLDG Kiosk Office Ranger OR Buildings $83,401.75  $                       -   2

John Muir NHS Water System, Muir Site CA Water Systems $169,992.58  $                       -   2

John Muir NHS Strain Hay Barn CA Buildings $426,589.01  $                       -   2

John Muir NHS Strain Ranch House CA Buildings $700,159.06  $                       -   2

John Muir NHS Grave Site CA All Others $1,925,732.53  $            95,575.67 2

John Muir NHS Ground/Maintained CA All Others $2,186,464.49  $          277,380.40 2

John Muir NHS Visitor  Center CA Buildings $1,271,461.13  $            16,373.83 2

John Muir NHS Irrigation System, Muir Site CA Water Systems $254,949.25  $              8,000.00 2

John Muir NHS BRIDGE CA All Others $126,184.02  $            19,028.00 2

Joshua Tree NP Oasis of Mara CA All Others $1,482,697.79  $                       -   2

Joshua Tree NP Resource Bldg 21 kW PV System CA All Others $329,004.14  $                       -   2

Joshua Tree NP HQ Water Piping System CA Water Systems $514,544.14  $                       -   2

Joshua Tree NP Cottonwood Visitor Center 201 CA Buildings $573,405.58  $            64,343.86 2

Joshua Tree NP Cholla Cactus Garden Nature Trail CA Trails $103,789.30  $            31,313.30 2

Joshua Tree NP Oasis of Mara VC 101 CA Buildings $3,685,741.45  $          486,059.88 2

Joshua Tree NP Native Plant Nursery CA All Others $147,200.47  $              5,542.47 2

Joshua Tree NP
HQ Septic CA

Waste Water

Systems
$325,706.64  $                       -   2

Joshua Tree NP Oasis of Mara Nature Trail CA Trails $261,915.28  $                       -   2

Joshua Tree NP Keys View Nature Trail CA Trails $745,330.36  $                       -   2

Joshua Tree NP Skull Rock Nature Trail CA Trails $235,049.21  $            73,506.48 2

Joshua Tree NP High View Nature Trail CA Trails $217,731.47  $                       -   2

Joshua Tree NP CW VC Comfort Station 202 CA Buildings $173,244.94  $            27,217.72 2

Joshua Tree NP
CW Housing  & Maint Yard Septic CA

Waste Water

Systems
$285,445.76  $                       -   2

Joshua Tree NP BR CG Comfort Stn 302 CA Buildings $519,734.83  $              7,270.00 2

Joshua Tree NP BR CG Comfort Stn 304 CA Buildings $335,828.66  $              8,304.61 2

Joshua Tree NP Black Rock 80,000 gal water tank CA Water Systems $1,648,469.51  $            68,499.71 2

Joshua Tree NP 49 Palms Oasis Trail CA Trails $409,647.19  $            11,671.04 2

Joshua Tree NP Lost Palms Oasis Trail CA Trails $674,406.12  $            85,217.96 2

Joshua Tree NP Boy Scout Trail CA Trails $1,301,660.66  $            67,036.89 2

Joshua Tree NP IM North Entrance Exhibit Pkg Waysides CA All Others $16,685.05  $                       -   2

Joshua Tree NP IM Bajada All-Access Trail Pkg Waysides CA All Others $16,685.05  $                       -   2

Joshua Tree NP IM West Entrance Pkg Waysides CA All Others $15,528.99  $                       -   2

Joshua Tree NP IM Indian Cove Ranger Station Waysides CA All Others $8,581.76  $                       -   2

Joshua Tree NP IM Barren or Bountiful Wayside Rt11 5.4 mi CA All Others $2,202.32  $                       -   2

Joshua Tree NP IM Barren or Bountiful Rte 957 Wayside CA All Others $2,202.32  $                       -   2

Joshua Tree NP IM N Entrance Backcountry Board Wayside CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Turkey Flats Backcountry Board Pkg Waysides CA All Others $8,206.64  $                       -   2

Joshua Tree NP IM Tree of Life Wayside #72 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM We Have Contact Wayside #73 Rte 11 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Two Deserts Meet Wayside Rte 11 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Silver Belle Mine Wayside Rte 11 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Ocotillo Patch Pkg Waysides CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Porcupine Wash Backcountry Board Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Desert Governor Wayside #79 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Pinto People/Only a Visitor Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Old Dale/Black Eagle Wayside #88 CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Smoke Tree Wash Pullout Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Pinkham Canyon Rd 221 Waysides CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Colorado Desert Wayside, N Cottonwood Cyn E side CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Colorado Desert Wayside, South CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Mojave Symbol Wayside #51 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM A Distinguished Yucca Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Mojave Plants Pkg 920 Waysides CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Belle Campground Waysides CA All Others $15,440.12  $                       -   2

Joshua Tree NP IM Jumbo Rocks Campground Waysides CA All Others $11,885.24  $                       -   2

Joshua Tree NP IM Black Rock Backcountry Board Pkg Wayside CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Sheep Pass Group Campground Waysides CA All Others $11,885.24  $                       -   2

Joshua Tree NP IM Hemingway Pkg Waysides CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Cottonwood Campground Waysides CA All Others $11,885.24  $                       -   2

Joshua Tree NP IM CW Spring Oasis Pkg Waysides CA All Others $6,554.90  $                       -   2

Joshua Tree NP IM Cottonwood VC Pkg RT 904 Waysides CA All Others $11,885.24  $                       -   2

Joshua Tree NP IM Ryan Mountain Pkg Wayside CA All Others $4,955.22  $                       -   2

Joshua Tree NP IM Keys Ranch Gate Pkg B Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Barker Dam Pkg Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Echo Tee Pkg Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM 49 Palms Canyon Pkg Waysides CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Boy Scout Backcountry Board Pkg Waysides CA All Others $6,554.90  $                       -   2

Joshua Tree NP IM Juniper Flats Backcountry Board Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Indian Cove Nature Trail Waysides CA All Others $6,554.90  $                       -   2

Joshua Tree NP IM Indian Cove Family Campground Waysides CA All Others $12,986.40  $                       -   2

Joshua Tree NP IM Hidden Valley Picnic Pkg Waysides CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Intersection Rock Pkg Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Lost Horse Mine Day use Pkg Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Memorial Fire Wayside #153 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Bighorns Domain Wayside #55 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Intruder Wayside #53 CA All Others $1,927.03  $                       -   2

Joshua Tree NP IM The Adventerous Yucca Wayside #54 CA All Others $1,927.03  $                       -   2

Joshua Tree NP IM Pine City Backcountry Board Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Mojave Desert Wayside #48 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Oasis of Mara Nature Trail Waysides CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Pleasant Valley Backcountry Board Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Rapid Fire Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Rattlesnake Canyon Picnic Area Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Ryan Campground Waysides CA All Others $16,840.46  $                       -   2

Joshua Tree NP IM Ryan Ranch Pkg Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Hall of Horrors (Saddle Rock) Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Keys View Nature Trail Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Keys View Parking 915B Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Keys View Accessible Trail Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Tree of Life Wayside #58 CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Twin Tanks Backcountry Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Covington Backcountry Board Pkg Waysides CA All Others $4,903.16  $                       -   2

Joshua Tree NP IM Wall Street Mill Pkg Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP IM Oyster Bar Pkg Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Woodland Bounty Exhibit/Wayside CA All Others $1,651.74  $                       -   2

Joshua Tree NP IM Black Rock Horse Camp Waysides CA All Others $6,503.44  $              6,318.68 2
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Joshua Tree NP IM White Tank Campground Waysides CA All Others $11,885.24  $                       -   2

Joshua Tree NP IM Lower Covington PicnicPkg Wayside CA All Others $3,303.48  $                       -   2

Joshua Tree NP COMM JOTR Radio System CA All Others $1,158,940.31  $            21,455.38 2

Joshua Tree NP JOTR Headquarters Phone System CA All Others $160,074.02  $            55,041.07 2

Joshua Tree NP JOTR Computer System CA All Others $111,093.33  $                       -   2

Joshua Tree NP Cottonwood VC Septic PV System, 1.4 kW CA All Others $42,669.67  $                       -   2

Joshua Tree NP HQ PV System, 64 kW CA All Others $907,605.30  $                       -   2

Joshua Tree NP Cottonwood Well PV System 8 kW CA All Others $248,850.49  $            61,993.60 2

Joshua Tree NP Cholla Cactus Garden Pkg, 936 CA Paved Roads $213,544.91  $            34,445.66 2

Kaloko-Honokohau NHP Phone System HI All Others $59,988.60  $                       -   2

Kaloko-Honokohau NHP Kaloko Picnic Area HI All Others $19,063.04  $                       -   2

Kaloko-Honokohau NHP Kaloko  Comfort Station HI Buildings $172,828.49  $                       -   2

Kaloko-Honokohau NHP
Waste Water System HI

Waste Water

Systems
$948,422.43  $          111,697.00 2

Kaloko-Honokohau NHP Honokohau Comfort Station HI Buildings $295,436.12  $            53,176.28 2

Kaloko-Honokohau NHP Ala Hele Kahakai (KA) HI Trails $0.00  $            99,673.61 2

Kaloko-Honokohau NHP Ala Hele Kahakai (HO) HI Trails $929,987.32  $            16,889.95 2

Kaloko-Honokohau NHP Ala Hele Hu'e Hu'e HI Trails $533,259.30  $            15,380.89 2

Kaloko-Honokohau NHP Planters-Interperative area D13-66 HI All Others $2,195,732.06  $          101,540.80 2

Kaloko-Honokohau NHP Kaloko Fishpond HI All Others $11,058,698.45  $            50,048.80 2

Kaloko-Honokohau NHP Honokohau Cultural Interpretive Sites HI All Others $2,216,832.06  $            79,736.00 2

Kaloko-Honokohau NHP Aiopio Fish Trap Area HI All Others $5,268,412.14  $                       -   2

Kaloko-Honokohau NHP Aiopio Fish Trap Walls HI All Others $8,935,800.54  $                       -   2

Kaloko-Honokohau NHP
Maintenance Yard Access Rd., RT 400 HI Unpaved Roads $156,822.73  $                       -   2

Kaloko-Honokohau NHP
Maintenance Yard and  Parking, RT 901 HI Unpaved Roads $398,746.36  $                       -   2

Kaloko-Honokohau NHP Puuoina Heiau HI All Others $2,957,904.56  $          171,589.10 2

Kaloko-Honokohau NHP Radio System HI All Others $236,355.08  $                       -   2

Kalaupapa NHP KALA # 817 b  Breakwater at Pier (Damien Rd.) HI All Others $10,146,391.82  $                       -   2

Kalaupapa NHP Waihanau Bridge HI Paved Roads $636,192.70  $              7,371.00 2

Kalaupapa NHP Trail Bridge #1 HI All Others $20,203.09  $          130,147.62 2

Kalaupapa NHP Trail Bridge #2 HI All Others $193,286.79  $          179,910.00 2

Kalaupapa NHP UTIL-Solid Waste System - (Recycling, Composting, and Waste HI All Others $415,920.96  $                       -   2

Kalaupapa NHP Cemetery A - Catholic @ Papaloa HI All Others $69,320.16  $            23,895.00 2

Kalaupapa NHP Cemetery B - Protestant @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery C - Catholic @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery D - Protestant @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery E - Church of England @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery F - Latter Day Saints @ Papaloa HI All Others $69,320.16  $            61,151.99 2

Kalaupapa NHP Cemetery G - Japanese @ Papaloa HI All Others $69,320.16  $            31,361.20 2

Kalaupapa NHP Cemetery H - Catholic @ Papaloa HI All Others $69,320.16  $            80,872.40 2

Kalaupapa NHP Cemetery I - Hawaiian @ Papaloa HI All Others $69,320.16  $            33,866.51 2

Kalaupapa NHP Cemetery J - Catholic @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery L - Chinese @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery M - Hawaiian @ Papaloa HI All Others $69,320.16  $                       -   2

Kalaupapa NHP Cemetery O - Kahaloko @ Damien Road HI All Others $138,640.32  $          167,301.84 2

Kalaupapa NHP Cemetery P - Siloama Churchyard HI All Others $17,330.04  $            19,800.00 2

Kalaupapa NHP ROAD - Kamehameha Street HI Paved Roads $2,779,211.58  $                       -   2

Kalaupapa NHP Bldg # 291  St Francis Catholic Church (Damien Rd.) HI Buildings $4,109,050.23  $            32,947.14 2

Kalaupapa NHP Bldg # 273  Gas Station (Damien Rd.) HI Buildings $470,021.19  $              1,982.09 2

Kalaupapa NHP Bldg # 522  BV  Telephone Station (Bayview) HI Buildings $186,414.25  $                       -   2

Kalaupapa NHP Bldg # 286  Kana`ana Hou Church (Kamehameha St.) HI Buildings $2,109,272.72  $            24,267.04 2

Kalaupapa NHP Bldg # 519  BV  Electrical Transformer Station (Damien Rd.) HI Buildings $64,113.94  $              4,200.00 2

Kalaupapa NHP Bldg # 257  Latter-Day Saints Church (Kamehameha St.) HI Buildings $1,033,951.78  $                       -   2

Kalaupapa NHP Bldg # 710  Siloama Protestant Church (Kalawao) HI Buildings $703,087.21  $            73,348.06 2

Kalaupapa NHP KALA - Maintained Grounds HI All Others $3,683,174.20  $            13,715.88 2

Kalaupapa NHP KALA - Radio System HI All Others $854,024.37  $                       -   2

Kalaupapa NHP KALA - Phone System HI All Others $201,347.34  $                       -   2

Kalaupapa NHP KALA - Computer System HI All Others $378,903.99  $                       -   2

Kalaupapa NHP ROAD - Damien Road HI Paved Roads $1,551,315.51  $          143,192.21 2

Kalaupapa NHP Bldg # 259 a  Recycling Center (Kamehameha St.) HI Buildings $801,677.25  $                       -   2

Kalaupapa NHP Bldg # 313  Curatorial Storage Facility (Beretania St.) HI Buildings $4,409,672.41  $            13,193.15 2

Klondike Gold Rush - Seattle Unit NHP Visitor Center Exhibits WA All Others $1,181,665.82  $                       -   2

Lava Beds NM Group Site Campground CA Campgrounds $68,356.79  $              3,150.42 2

Lava Beds NM Main Water Distribution System (Well #1) CA Water Systems $2,120,570.31  $          155,845.68 2

Lava Beds NM Main Power Distribution Trunk Line (Electric) CA All Others $9,116,320.81  $                100.00 2

Lava Beds NM Indian Well B Loop Campground CA Campgrounds $888,638.24  $            11,923.42 2

Lava Beds NM Schonchin Butte Trail CA Trails $283,232.19  $            18,768.12 2

Lava Beds NM Captain Jacks Stronghold (Trail) CA Trails $552,269.23  $            62,495.93 2

Lava Beds NM Skull Cave Trail CA Trails $256,706.21  $            26,066.32 2

Lava Beds NM Fern Cave Trail CA Trails $36,966.38  $              2,532.17 2

Lava Beds NM Route 10 (Main Road) CA Paved Roads $41,550,503.90  $     24,495,595.18 2

Lava Beds NM Cave Loop Road CA Paved Roads $4,083,234.70  $            62,852.92 2

Lava Beds NM Campground  Road CA Paved Roads $902,825.76  $                       -   2

Lava Beds NM
Medicine Lake Road (Unpaved ) CA Unpaved Roads $254,718.87  $          121,808.66 2

Lava Beds NM Hill Road CA Paved Roads $1,333,719.88  $                       -   2

Lava Beds NM
Petroglyph Pt. Road (Unpaved) CA Unpaved Roads $362,729.29  $          172,137.31 2

Lava Beds NM Captain Jacks Picnic Area CA All Others $86,696.41  $                       -   2

Lava Beds NM Mushpot Cave Interprative Trail CA Trails $437,641.28  $            37,857.80 2

Lava Beds NM Visitor Center Parking CA Paved Roads $349,650.89  $          412,936.37 2

Lava Beds NM Interagency Fire Cache   Bldg.49 CA Buildings $1,069,100.03  $            11,827.91 2

Lava Beds NM Fuel Station /Dispensers, Bldg. # 103 (Canopy) CA All Others $317,344.60  $                       -   2

Lava Beds NM Q- 00000040 - Quarters  #40  (LCS#21150) CA Housing $1,426,449.34  $                       -   2

Lava Beds NM Pump House Bldg.  #74 (LCS21153) CA Buildings $258,217.17  $              6,744.77 2

Lava Beds NM Comfort Station A-Loop Campground Bldg  #23 CA Buildings $175,951.90  $            18,191.48 2

Lava Beds NM Comfort Station B-Loop Campground  Bldg.  #22 CA Buildings $226,481.67  $              2,209.58 2

Lava Beds NM Phone System CA All Others $182,866.58  $                       -   2

Lava Beds NM LABE Radio System CA All Others $665,408.84  $                       -   2

Lava Beds NM Schonchin Butte Lookout Bld. #75 (LCS21154) CA Buildings $159,101.55  $            44,588.37 2

Lava Beds NM Headquarters Admin Building #5 CA Buildings $885,519.57  $              9,232.52 2

Lava Beds NM Campground Spur Road   B - Loop CA Paved Roads $2,113,433.04  $          303,262.61 2

Lava Beds NM Campground Spur Road  A- Loop CA Paved Roads $882,307.00  $          236,417.06 2

Lava Beds NM Mushpot Trail CA Trails $89,931.35  $              3,318.42 2

Lava Beds NM Maintenance Equipment Garage Bldg.  #105 CA Buildings $1,366,184.82  $                577.00 2

Lava Beds NM Entrance Station  Bldg. #106 CA Buildings $75,820.91  $                       -   2

Lava Beds NM Petroglyph Wall Site Fence CA All Others $1,074,554.91  $                       -   2

Lake Mead NRA BB ATON Facility 441 NV Buildings $859,011.01  $                       -   2

Lake Mead NRA BB River Mountain Loop Trailhead Parking Lot 1051P NV Paved Roads $1,472,841.00  $            88,137.98 2

Lake Mead NRA BB Mobile Restroom 01 NV Buildings $25,750.22  $                160.00 2

Lake Mead NRA BB Mobile Restroom 02 NV Buildings $25,750.22  $                210.00 2

Lake Mead NRA BB Mobile Restroom 03 NV Buildings $25,750.22  $                210.00 2

Lake Mead NRA BB Mobile Restroom 04 Boneyard NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 05 NV Buildings $25,750.22  $                430.00 2

Lake Mead NRA BB Mobile Restroom 06 Boneyard NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 07 NV Buildings $25,750.22  $                275.00 2

Lake Mead NRA BB Mobile Restroom 08 NV Buildings $25,750.22  $                160.00 2

Lake Mead NRA BB Mobile Restroom 09 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 10 NV Buildings $25,750.22  $                584.00 2

Lake Mead NRA BB Mobile Restroom 11 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 12 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 13 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 14 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 15 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 16 NV Buildings $25,750.22  $                210.00 2

Lake Mead NRA BB Mobile Restroom 17 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 18 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 19 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA BB Mobile Restroom 20 NV Buildings $25,750.22  $                  40.50 2

Lake Mead NRA BB Mobile Restroom 21 Boneyard NV Buildings $25,750.22  $                       -   2

Lake Mead NRA CC Mobile Restroom 22 NV Buildings $25,750.22  $                925.00 2

Lake Mead NRA CC Mobile Restroom 24 Boneyard NV Buildings $25,750.22  $                       -   2

Lake Mead NRA CB Mobile Restroom 25 Boneyard NV Buildings $25,750.22  $                       -   2

Lake Mead NRA OB Northshore Entrance Station and Booth A 658 NV Buildings $1,700,685.87  $                       -   2

Lake Mead NRA WB Entrance Station and Booth A 329 NV Buildings $700,875.87  $                       -   2

Lake Mead NRA CC Cottonwood Cove Entrance Station 218 NV Buildings $1,700,685.87  $                       -   2

Lake Mead NRA TB Temple Bar Entrance Station and Booth A 836 NV Buildings $526,053.78  $                       -   2

Lake Mead NRA
OB Old St Thomas Road AR109 A NV Unpaved Roads $20,552.89  $                       -   2

Lake Mead NRA
OB Old St Thomas Road B AR109 NV Unpaved Roads $20,552.89  $                       -   2

Lake Mead NRA BB Floating Toilet Hamblin Bay 491 NV Buildings $127,395.35  $                       -   2

Lake Mead NRA BB Floating Toilet Canyon Point 490 NV Buildings $127,395.35  $            19,620.80 2

Lake Mead NRA BB Floating Toilet Saddle Cove 494 NV Buildings $127,395.35  $                       -   2

Lake Mead NRA BB Floating Toilet Las Vegas Bay 493 NV Buildings $127,395.35  $                       -   2

Lake Mead NRA CC Floating Toilet Nevada Bay 259 NV Buildings $334,030.97  $              2,452.78 2

Lake Mead NRA KA Floating Toilet 83 Dollar Cove 185 NV Buildings $334,030.97  $                       -   2

Lake Mead NRA KA Floating Toilet Rock House Cove 186 NV Buildings $350,625.15  $            10,876.98 2

Lake Mead NRA LVB Flood Control Dike NV All Others $702,533.16  $                       -   2

Lake Mead NRA BB Floating Toilet 3 Island Cove 489 NV Buildings $218,581.97  $            10,876.98 2

Lake Mead NRA CB Floating Toilet Swallow Cove 557 NV Buildings $206,898.68  $                       -   2

Lake Mead NRA CB Floating Toilet Rufus Cove 556 NV Buildings $218,581.97  $            19,620.80 2
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Lake Mead NRA BB Floating Toilet Horse Power Cove 492 NV Buildings $38,041.88  $                       -   2

Lake Mead NRA BB Lake Accessible Toilet Sandy Cove 14 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA BB Lake Accessible Toilet Sandy Cove 15 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA BB Lake Accessible Toilet Hamblin Bay 16 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA BB Lake Accessible Toilet Hamblin Bay 17 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA WB Lake Accessible Toilet Arizona Hot Springs 13 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA WB Lake Accessible Toilet Arizona Hot Springs 12 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA CC Lake Accessible Toilet Owl Point 11 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA KA Lake Accessible Toilet Chili Pepper Cove 10 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Davis Cove 01 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Davis Cove 02 NV Buildings $9,887.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Davis Cove 03 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Ski Cove 04 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Pyramid Cove 09 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Ski Cove 05 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Ski Cove 06 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Sand Cove 07 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA KA Lake Accessible Toilet Gasoline Alley 08 NV Buildings $9,900.36  $                852.50 2

Lake Mead NRA BB CONC Floating Electrical Building (behind retail store) NV Buildings $38,467.49  $              3,129.00 2

Lake Mead NRA WB Wastewater Control Building 341 NV Buildings $256,893.85  $              2,196.85 2

Lake Mead NRA CC CONC Motel Unit 25 (VIP) LAKE001 NV Buildings $94,447.72  $                       -   2

Lake Mead NRA WB Willow Beach Store and Cafe LAKE017 NV Buildings $4,962,116.13  $            27,195.00 2

Lake Mead NRA IM CC Area Docks, Ramps, and Fish Cleaners Waysides NV All Others $89,146.39  $              5,426.74 2

Lake Mead NRA IM KA Area Docks, Ramps and Fish Cleaners Waysides NV All Others $91,252.66  $                  75.00 2

Lake Mead NRA IM BB Hemenway Harbor Docks, Ramps, Fish Cleaners Waysides NV All Others $21,540.35  $                       -   2

Lake Mead NRA IM TB Area Docks, Ramps, Fish Cleaners Waysides NV All Others $81,438.97  $                       -   2

Lake Mead NRA IM BB Boulder Harbor Docks, Ramps, Fish Cleaner Waysides NV All Others $80,228.09  $                       -   2

Lake Mead NRA IM BB River Mountains Loop Trailhead Parking Area Waysides NV All Others $46,233.44  $                       -   2

Lake Mead NRA IM EB Echo Bay Area, Docks, Ramps, Fish Cleaner Waysides NV All Others $28,154.65  $                  75.00 2

Lake Mead NRA IM BB River Mountains Loop Trail Waysides NV All Others $21,702.12  $                       -   2

Lake Mead NRA CC Water Treatment Plant 243 NV Buildings $347,381.76  $                       -   2

Lake Mead NRA TB Water Treatment Plant 842 NV Buildings $356,867.74  $                       -   2

Lake Mead NRA WB Water Treatment Plant 342 NV Buildings $435,686.09  $                       -   2

Lake Mead NRA WB US 93 Southbound Pullout Parking Lot 1046P NV Paved Roads $325,531.80  $                       -   2

Lake Mead NRA WB US 93 Northbound Pullout Parking Lot 1045P NV Paved Roads $646,854.14  $            41,752.53 2

Lake Mead NRA IM WB Willow Beach Area, Docks and Ramps Waysides NV All Others $34,154.62  $                       -   2

Lake Mead NRA WB CONC Shower and Restroom (NEW) under construction NV Buildings $604,726.19  $                       -   2

Lake Mead NRA CB Summit Trail Vault Toilet 561 NV Buildings $23,940.34  $                       -   2

Lake Mead NRA KA Entrance Station satellite 113 (701) NV Buildings $744,996.76  $          116,658.82 2

Lake Mead NRA CB Ranger and Visitor Contact Station 560 NV Buildings $671,957.86  $                       -   2

Lake Mead NRA KA Mobile Restroom 26 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA EB Mobile Restroom 27 NV Buildings $25,750.22  $              1,275.00 2

Lake Mead NRA Flood System Katherine Landing NV All Others $5,012.38  $                       -   2

Lake Mead NRA Flood System Temple Bar NV All Others $5,893.64  $                       -   2

Lake Mead NRA Flood System Cottonwood Cove NV All Others $4,928.84  $                       -   2

Lake Mead NRA Flood System Echo Bay NV All Others $4,928.84  $                       -   2

Lake Mead NRA Flood System Boulder Beach NV All Others $4,928.84  $                       -   2

Lake Mead NRA BB 33 Hole Vault Toilet 469 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA BB Rocky Point Vault Toilet 451 NV Buildings $22,599.68  $                  85.00 2

Lake Mead NRA LV Lake Mead Pkwy Vault Toilet 526 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA BC Warehouse Communications Building 40 NV Buildings $66,069.96  $                       -   2

Lake Mead NRA BB Historic Railroad Trail Vault Toilet 452 NV Buildings $31,639.55  $                754.00 2

Lake Mead NRA MV Mobile Restroom 28 NV Buildings $25,750.22  $                       -   2

Lake Mead NRA MV Mobile Restroom 29 NV Buildings $25,750.22  $                  89.00 2

Lake Mead NRA CC Sand Dunes Hill Access Point Building 228 NV Buildings $120,477.66  $                       -   2

Lake Mead NRA EB Roger's Spring Vault Toilet 628 NV Buildings $31,639.55  $                       -   2

Lake Mead NRA BB Restroom Picnic Area South 425 NV Buildings $212,278.93  $              6,600.00 2

Lake Mead NRA EB Redstone Vault Toilet 627 NV Buildings $31,639.55  $                210.00 2

Lake Mead NRA MV Meadview Area Docks, Ramps NV All Others $15,798,563.04  $            70,567.66 2

Lake Mead NRA
BB Dump Station NV

Waste Water

Systems
$224,879.49  $            95,534.36 2

Lake Mead NRA
LV Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA
CB Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA
EB Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA
TB Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA
CC Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA
WB CONC Dump Station (Land Based) NV

Waste Water

Systems
$224,879.49  $                       -   2

Lake Mead NRA
KA Dump Station NV

Waste Water

Systems
$224,879.49  $            92,534.00 2

Lake Mead NRA CB Restroom Campground Lower B 574 NV Buildings $212,278.93  $                       -   2

Lake Mead NRA CB Restroom Campground  Lower A  573 NV Buildings $203,021.42  $                       -   2

Lake Mead NRA CC Lake Accecssible Toilet Placer Cove 22 NV Buildings $9,900.36  $                       -   2

Lake Mead NRA BB Restroom Campground 429 New NV Buildings $203,528.10  $              3,237.10 2

Lake Mead NRA BB Restroom Campground 430 New NV Buildings $203,528.10  $              3,237.10 2

Lake Mead NRA BB Restroom Campground 431 New NV Buildings $207,072.26  $              3,237.10 2

Lake Mead NRA BB Restroom Campground 432 New NV Buildings $203,528.10  $              3,237.10 2

Lake Mead NRA BB Restroom Campground 422 Group Use NV Buildings $291,163.95  $              3,237.10 2

Lake Mead NRA CC Restroom Lower Campground 221 NV Buildings $175,199.85  $            12,334.68 2

Lake Mead NRA CC Restroom Lower Campground 222 NV Buildings $172,814.61  $                       -   2

Lake Mead NRA CC Restroom Launch Ramp 226 NV Buildings $172,814.61  $                       -   2

Lake Mead NRA CC Ranger Station Visitor Center 240 NV Buildings $474,265.61  $            25,833.00 2

Lake Mead NRA CB Restroom Launch Ramp 575 NV Buildings $172,814.61  $              5,447.28 2

Lake Mead NRA CB Water Treatment Plant 579 NV Buildings $892,372.64  $              4,018.85 2

Lake Mead NRA LVB Lake Mead Drive Parkway Entrance Station Booth A 519 NV Buildings $100,098.60  $              1,631.33 2

Lake Mead NRA LVB Lake Mead Drive Parkway Entrance Station  518 NV Buildings $671,532.80  $              6,954.70 2

Lake Mead NRA LV Water Treatment Plant  542 NV Buildings $136,093.03  $              4,799.93 2

Lake Mead NRA LVB Lake Mead Blvd. Entrance Station 515 NV Buildings $671,481.46  $              7,012.37 2

Lake Mead NRA LVB Lake Mead Blvd. Entrance Station Satellite Booth A 516 NV Buildings $98,779.12  $                       -   2

Lake Mead NRA LVB Lake Mead Drive Parkway Entrance Station Booth NV Buildings $98,779.12  $                186.54 2

Lake Mead NRA KA Cabinsite Point Vault Toilet 183 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA Cabinsite Point Vault Toilet 179 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA South Telephone Cove Vault Toilet 180 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA South Telephone Cove Vault Toilet 178 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA North Telephone Cove Vault Toilet 177 NV Buildings $14,124.80  $                773.23 2

Lake Mead NRA KA North Telephone Cove Vault Toilet 176 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA North Telephone Cove Vault Toilet 175 NV Buildings $16,159.73  $                752.48 2

Lake Mead NRA KA North Telephone Cove Vault Toilet 174 NV Buildings $14,124.80  $                       -   2

Lake Mead NRA KA Princess Cove Picnic Area Vault Toilet 160 NV Buildings $22,599.68  $              1,117.25 2

Lake Mead NRA KA Princess Cove Ramp Vault Toilet 159 NV Buildings $22,599.68  $                231.64 2

Lake Mead NRA KA Princess Cove Ramp Vault Toilet 158 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA KA Nevada Telephone Cove Vault Toilet 184 NV Buildings $16,159.73  $                       -   2

Lake Mead NRA KA Restroom Ramp    127 NV Buildings $149,663.23  $                961.87 2

Lake Mead NRA KA Restroom North Campground 122 NV Buildings $191,652.22  $                912.18 2

Lake Mead NRA KA Restroom North Campground 123 NV Buildings $191,652.22  $                811.87 2

Lake Mead NRA KA  Water Treatment Plant 153 NV Buildings $1,240,075.45  $                       -   2

Lake Mead NRA KA Entrance Station satellite 112 (701) NV Buildings $98,779.12  $                       -   2

Lake Mead NRA KA Entrance Station 111 (701) NV Buildings $680,368.66  $            11,292.30 2

Lake Mead NRA BB Nursery Greenhouse #2 479 NV Buildings $302,662.48  $            33,420.34 2

Lake Mead NRA BB Nursery Greenhouse #1 478 NV Buildings $302,662.48  $            51,124.81 2

Lake Mead NRA BB Maintenance Shop 440 NV Buildings $952,388.46  $              3,893.82 2

Lake Mead NRA BB Ranger Station  458 NV Buildings $510,871.80  $            31,558.25 2

Lake Mead NRA BB Lakeshore Entrance Station Satellite 420 at US 93 (704) NV Buildings $98,779.12  $              4,299.08 2

Lake Mead NRA BB Lakeshore Entrance Station Satellite  419 at US 93 (704) NV Buildings $98,779.12  $              4,296.89 2

Lake Mead NRA BB Lakeshore Entrance Station 418 at US 93 (704) NV Buildings $671,481.46  $          197,538.15 2

Lake Mead NRA BB Restroom Hemenway Ramp  426 NV Buildings $174,043.15  $              4,813.35 2

Lake Mead NRA BB Restroom Picnic Area North  424 NV Buildings $203,021.42  $              4,225.46 2

Lake Mead NRA BB Restroom Campground 6  423 NV Buildings $171,176.55  $              3,961.33 2

Lake Mead NRA BB Restroom Campground 7  421 NV Buildings $193,477.68  $              9,472.14 2

Lake Mead NRA WB Firehouse Ranger Station  330 NV Buildings $693,108.28  $                       -   2

Lake Mead NRA EB Restroom Launch Ramp 626 NV Buildings $171,176.55  $            28,639.74 2

Lake Mead NRA EB Water Treatment Bldg 642 NV Buildings $885,707.24  $                       -   2

Lake Mead NRA BB Nursery Greenhouse # 3 480 Storage NV Buildings $302,662.48  $            20,661.86 2

Lake Mead NRA BC RM Storage & Cultural Storage 021 NV Buildings $290,433.70  $                       -   2

Lake Mead NRA LVB Lake Mead Blvd   002 NV Paved Roads $5,833,380.34  $       1,700,132.64 2

Lake Mead NRA CB Access Road  RTE 010 NV Paved Roads $8,207,506.94  $              3,466.80 2

Lake Mead NRA OB Valley of Fire Access Road RTE 111 NV Paved Roads $1,734,248.21  $          226,345.74 2

Lake Mead NRA EB Access Road RTE 112 NV Paved Roads $9,332,093.23  $          442,227.30 2

Lake Mead NRA WB Access Road  RTE 113 NV Paved Roads $9,115,067.81  $       4,805,222.44 2

Lake Mead NRA MV Pearce Ferry Road RTE 115 NV Paved Roads $17,342,482.08  $       6,998,864.48 2

Lake Mead NRA TB Access Road  RTE 116 NV Paved Roads $34,684,964.16  $     34,630,815.76 2

Lake Mead NRA CC Access Road  RTE 237 NV Paved Roads $10,563,148.18  $     14,172,926.40 2

Lake Mead NRA BB Alan Bible Visitor Center Access Road RTE 0506 NV Paved Roads $217,025.42  $                       -   2

Lake Mead NRA BB Railroad Trail Parking Lot RTE 956P NV Paved Roads $432,821.88  $          243,625.06 2

Lake Mead NRA WB Willow Beach Store Parking Lot  RTE 908ZZ NV Paved Roads $1,915,495.32  $          318,264.24 2

Lake Mead NRA
KA Christmas Tree Pass Road AR20 NV Unpaved Roads $1,479,808.38  $                       -   2

Lake Mead NRA
MV Pearce Ferry Road Upper NV Unpaved Roads $1,156,100.30  $          258,197.34 2
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Lake Mead NRA
KA Nevada Telephone Cove Road (AR9) NV Unpaved Roads $452,163.67  $                       -   2

Lake Mead NRA RR-6 Rail Road Grade  LCS 21120 NV All Others $41,356,200.83  $          209,747.96 2

Lake Mead NRA RR-1 Rail Road Tunnel 1 LCS 21115 NV All Others $2,952,638.89  $              4,777.96 2

Lake Mead NRA RR-2 Rail Road Tunnel 2 LCS 21116 NV All Others $3,594,516.91  $              4,788.72 2

Lake Mead NRA RR-3 Rail Road Tunnel 3 LCS 21117 NV All Others $5,327,587.57  $              4,799.64 2

Lake Mead NRA RR-4 Rail Road Tunnel 4 LCS 21118 NV All Others $2,118,197.47  $                       -   2

Lake Mead NRA RR-5 Rail Road Tunnel 5 LCS 21119 NV All Others $5,327,587.57  $                       -   2

Lake Mead NRA MV Pearce Ferry Wash Flood Control Sys NV All Others $240,843.12  $                       -   2

Lake Mead NRA
EB Fire Cove Road (AR106) NV Unpaved Roads $151,595.14  $            10,817.89 2

Lake Mead NRA LAKE Physical Security and Communications NV All Others $13,808,650.51  $            47,726.26 2

Lake Mead NRA BB CONC Floating Fuel Office 2 NV Buildings $33,011.19  $              2,006.08 2

Lake Mead NRA BB CONC LMRVTV Office Duplex LAME 002 NV Buildings $1,354,976.68  $              3,668.06 2

Lake Mead NRA BB CONC Floating Shower/ Storage / Laundry/ Ice NV Buildings $413,542.71  $            67,081.92 2

Lake Mead NRA BB CONC Floating Retail Store NV Buildings $1,032,611.93  $              6,937.01 2

Lake Mead NRA BB CONC LMER Floating Restaurant (includes 2 penthouse stora NV Buildings $2,666,076.46  $            94,888.45 2

Lake Mead NRA CC CONC Boat Rental/Marina Office LAKE001 NV Buildings $319,108.20  $                550.09 2

Lake Mead NRA CC CONC Cafe LAKE001 NV Buildings $421,000.17  $                       -   2

Lake Mead NRA CC CONC Motel LAKE001 NV Buildings $3,569,832.00  $              6,068.93 2

Lake Mead NRA CC CONC Fuel Dock Sales LAKE001 NV Buildings $29,822.60  $                       -   2

Lake Mead NRA KA CONC Motel No 1 LMV14 LAKE007 NV Buildings $841,280.13  $              9,741.12 2

Lake Mead NRA KA CONC Motel No 2 LMV15 LAKE007 NV Buildings $983,986.16  $            12,566.70 2

Lake Mead NRA KA CONC Motel No 3 LMV16 LAKE007 NV Buildings $4,367,178.61  $            69,650.88 2

Lake Mead NRA CB CONC Retail  LAKE005 NV Buildings $2,287,911.88  $                       -   2

Lake Mead NRA CB CONC Lounge  LAKE005 NV Buildings $1,498,265.32  $                761.94 2

Lake Mead NRA TB CONC Office TB24  LAKE009 NV Buildings $438,631.49  $                       -   2

Lake Mead NRA TB CONC Motel No 1 Units 14 to 25 TB29 NV Buildings $1,551,694.46  $            24,874.33 2

Lake Mead NRA TB CONC Motel No 2 Units 1 to 6 TB30 NV Buildings $610,707.05  $            18,055.95 2

Lake Mead NRA TB CONC RV Restroom TB31 NV Buildings $294,988.39  $            33,499.47 2

Lake Mead NRA TB CONC Cabin Restroom TB32 NV Buildings $159,640.77  $            11,154.35 2

Lake Mead NRA TB CONC Cabin No 8 TB33 NV Buildings $65,432.90  $              1,879.99 2

Lake Mead NRA TB CONC Cabin No 9 TB34 NV Buildings $53,908.42  $              1,879.99 2

Lake Mead NRA TB CONC Cabin No 10 TB35 NV Buildings $61,609.63  $              6,389.08 2

Lake Mead NRA TB CONC Cabin No11 TB36 NV Buildings $53,908.42  $              1,879.99 2

Lake Mead NRA CC CONC Lower Trailer Village Shower/Laundry LAKE001 NV Buildings $579,565.42  $                       -   2

Lake Mead NRA CC CONC Upper Trailer Village Shower/Laundry LAKE001 NV Buildings $521,869.16  $                       -   2

Lake Mead NRA BB Water Safety Center 417 NV Buildings $2,356,732.58  $                       -   2

Lake Mead NRA CC Picnic Area Restroom 220 NV Buildings $54,874.78  $                       -   2

Lake Mead NRA CB Picnic Area Restroom 586 NV Buildings $54,874.78  $                330.00 2

Lake Mead NRA CC CONC Conference/Community Room LAKE001 NV Buildings $171,606.77  $                       -   2

Lake Mead NRA KA Nevada Telephone Cove Vault Toilet 171 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA KA Nevada Telephone Cove Vault Toilet 172 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA KA Nevada Telephone Cove Vault Toilet 173 NV Buildings $22,599.68  $                585.00 2

Lake Mead NRA KA Grapevine Canyon Vault Toilet 181 NV Buildings $22,599.68  $                       -   2

Lake Mead NRA CC Six Mile Cove Vault Toilet 254 NV Buildings $22,599.68  $              1,258.00 2

Lake Mead NRA CC Six Mile Cove Vault Toilet 255 NV Buildings $22,599.68  $                730.00 2

Lake Mead NRA CC Six Mile Cove Vault Toilet 256 NV Buildings $22,599.68  $              1,860.00 2

Lake Mead NRA CC Nine Mile Cove Vault Toilet 257 NV Buildings $22,599.68  $              1,780.00 2

Lake Mead NRA BB Longview Overlook Vault Toilet 486 NV Buildings $22,599.68  $              1,963.00 2

Lake Mead NRA BB 3 Island Vault Toilet 487 NV Buildings $22,599.68  $              1,258.00 2

Lake Mead NRA CB CONC - Restroom with shower NV Buildings $1,081,913.29  $                       -   2

Lake Roosevelt NRA BLDG  KF  Fish Cleaning Station #2520 WA Buildings $58,718.94  $              4,218.63 2

Lake Roosevelt NRA BLDG  KF  Comfort Station, South #2509 WA Buildings $168,319.74  $            31,052.38 2

Lake Roosevelt NRA BLDG  KF  Comfort Station, North #2510 WA Buildings $177,685.73  $            31,052.38 2

Lake Roosevelt NRA BLDG  EV  Comfort Station, North #2517 WA Buildings $177,685.73  $            55,000.00 2

Lake Roosevelt NRA BLDG  EV  Comfort Station, Middle #2518 WA Buildings $177,685.73  $            77,226.39 2

Lake Roosevelt NRA BLDG  HU  Comfort Station #1515 WA Buildings $244,344.78  $            20,000.00 2

Lake Roosevelt NRA BLDG  HU  Fish Cleaning Station #1517 WA Buildings $56,464.29  $              4,544.39 2

Lake Roosevelt NRA BLDG  PB  Comfort Station #1513 WA Buildings $196,548.96  $            20,000.00 2

Lake Roosevelt NRA
UTIL  PB  Waste Water System, RV Dump Station WA

Waste Water

Systems
$16,331.83  $                       -   2

Lake Roosevelt NRA UTIL  PB  Water System WA Water Systems $566,914.40  $            66,228.99 2

Lake Roosevelt NRA BLDG  PB  Fish Cleaning Station #1519 WA Buildings $45,247.79  $              4,218.63 2

Lake Roosevelt NRA BLDG HOUS FS Quarters QMIS 00FS1003 WA Housing $236,828.72  $            13,300.00 2

Lake Roosevelt NRA ROAD  HU  Hunters Campground One Way Exit RT 241C WA Paved Roads $136,847.95  $                       -   2

Lake Roosevelt NRA ROAD  HU  Hunters Campground One Way Entrance RT 241D WA Paved Roads $117,298.24  $                       -   2

Lake Roosevelt NRA ROAD  HU  Hunters Campground Loop Rd RT 241B WA Paved Roads $234,596.48  $                       -   2

Lake Roosevelt NRA ROAD FS Ft. Spokane Picnic Loop Rd, Rt 101 WA Paved Roads $742,888.87  $          223,228.10 2

Lake Roosevelt NRA ROAD  FS  Ft. Spokane Campground Loop Rd, RT 232A WA Paved Roads $254,146.19  $            49,831.60 2

Lake Roosevelt NRA ROAD  SC  Spring Canyon Boat Launch Pkg, RT 902H WA Paved Roads $350,727.56  $          231,463.28 2

Lake Roosevelt NRA UTIL  GC  Water System WA Water Systems $341,546.39  $              6,000.00 2

Lake Roosevelt NRA UTIL  HU  Water System WA Water Systems $666,041.55  $            44,303.46 2

Lake Roosevelt NRA HQ Interpretive Media WA All Others $443,009.15  $                       -   2

Lake Roosevelt NRA FS Interpretive Media WA All Others $34,823.60  $                       -   2

Lake Roosevelt NRA KF Interpretive Media WA All Others $34,823.60  $                       -   2

Lake Roosevelt NRA BLDG  KF  Comfort Station #2502 WA Buildings $332,383.59  $            20,000.00 2

Lake Roosevelt NRA
UTIL  HU  Waste Water System WA

Waste Water

Systems
$473,597.71  $          268,399.01 2

Lake Roosevelt NRA UTIL  EV  Water System WA Water Systems $442,718.21  $            15,932.00 2

Lake Roosevelt NRA ROAD  MI  Marcus Island Campground Rd RT 213 WA Paved Roads $5,570,654.82  $          949,153.28 2

Lake Roosevelt NRA ROAD  KF  Kettle Falls Campground Rd RT 207 WA Paved Roads $566,941.51  $          149,449.55 2

Lake Roosevelt NRA ROAD  KY  Keller Ferry Campground Rd, RT 231 WA Paved Roads $117,298.24  $            42,964.52 2

Lake Roosevelt NRA ROAD  FS  Ft. Spokane Campground Loops Rd, RT 232 WA Paved Roads $527,842.09  $          139,143.60 2

Lake Roosevelt NRA ROAD  KY  Keller Ferry Campground Loop Rd, RT 239 WA Paved Roads $312,795.31  $            31,418.23 2

Lake Roosevelt NRA ROAD  EV  Evans Campground Loop Rd, RT 249A WA Paved Roads $430,093.56  $            49,408.39 2

Lake Roosevelt NRA BLDG  GC  Fish Cleaning Station #1525 WA Buildings $45,247.79  $              4,218.63 2

Lake Roosevelt NRA ROAD  GC  Gifford Campgrond Rd.  RT 244A WA Paved Roads $645,140.33  $            84,198.95 2

Lake Roosevelt NRA ROAD  SC  Spring Canyon Day Use Pkg, RT 902 WA Paved Roads $359,880.59  $          300,799.52 2

Lake Roosevelt NRA ROAD  HU  Hunters Boat Launch Pkg RT 918a WA Paved Roads $450,702.69  $            75,535.25 2

Lake Roosevelt NRA ROAD  HU  Hunters Campground Rd. RT 241A WA Paved Roads $58,649.12  $              7,967.90 2

Lake Roosevelt NRA ROAD  MI  Marcus Island Boat Launch Pkg RT 942 WA Paved Roads $227,045.49  $            38,027.14 2

Lake Roosevelt NRA UTIL  KF  Water System WA Water Systems $1,407,429.26  $            55,816.66 2

Lake Roosevelt NRA
UTIL  PB  Waste Water System, Day Use WA

Waste Water

Systems
$32,623.13  $            24,592.53 2

Lake Roosevelt NRA
UTIL  PB  Waste Water System, Campground WA

Waste Water

Systems
$29,393.77  $              4,182.41 2

Lake Roosevelt NRA
UTIL  SC  Waste Water System, Bathhouse WA

Waste Water

Systems
$542,658.65  $            84,904.82 2

Lake Roosevelt NRA
UTIL  SC  Waste Water System, RV Dump Station WA

Waste Water

Systems
$170,280.59  $            59,367.81 2

Lake Roosevelt NRA UTIL  KY  Water System, New System WA Water Systems $384,957.32  $            20,389.00 2

Lake Roosevelt NRA
UTIL  KY  Waste Water System, Campground WA

Waste Water

Systems
$62,323.23  $                       -   2

Lake Roosevelt NRA
UTIL  KY  Waste Water System, RV Dump Station WA

Waste Water

Systems
$21,848.51  $                829.62 2

Lake Roosevelt NRA
UTIL  FS  Waste Water System, Beach Side WA

Waste Water

Systems
$684,189.50  $          285,245.94 2

Lake Roosevelt NRA
UTIL  FS  Waste Water System, RV Dump Station WA

Waste Water

Systems
$144,989.18  $            22,687.15 2

Lake Roosevelt NRA
UTIL  EV  Waste Water System, RV Dump Station WA

Waste Water

Systems
$36,438.27  $            11,478.66 2

Lake Roosevelt NRA BLDG  GC  Comfort Station #2743 WA Buildings $260,353.28  $            20,000.00 2

Lake Roosevelt NRA
UTIL  KF  Waste Water System, Administration Area WA

Waste Water

Systems
$250,447.18  $            57,332.81 2

Lake Roosevelt NRA
UTIL  GC  Waste Water System, Fish Station WA

Waste Water

Systems
$96,829.90  $            39,432.95 2

Lake Roosevelt NRA
UTIL  GC  Waste Water System, RV Dump Station WA

Waste Water

Systems
$20,215.32  $              5,989.75 2

Lake Roosevelt NRA
UTIL  KF  Waste Water System, CS IC, Dump Sta. WA

Waste Water

Systems
$326,104.76  $          117,545.64 2

Lake Roosevelt NRA BLDG  ST  St. Pauls Mission WA Buildings $2,745,350.32  $            30,822.20 2

Lake Roosevelt NRA
UTIL  FS  Waste Water System, Fish Station WA

Waste Water

Systems
$25,877.02  $              3,505.35 2

Lake Roosevelt NRA
ROAD  CR  Boat Launch Access Rd, RT 230 WA Unpaved Roads $404,879.50  $          194,252.57 2

Lake Roosevelt NRA
CONCE UTIL KF Marina Wastewater System WA

Waste Water

Systems
$71,278.19  $            10,885.90 2

Lake Roosevelt NRA UTIL  SC  Water System WA Water Systems $1,202,062.34  $          116,520.70 2

Lake Roosevelt NRA BLDG  SC  Comfort Station, Lower #510 WA Buildings $196,118.63  $            20,000.00 2

Lake Roosevelt NRA BLDG  SC  Comfort Station, Middle #513 WA Buildings $172,134.40  $            20,000.00 2

Lake Roosevelt NRA BLDG  SC  Comfort Station, Upper #514 WA Buildings $172,134.40  $            20,000.00 2

Lake Roosevelt NRA BLDG  SC  Fish Cleaning Station WA Buildings $45,247.79  $              5,868.83 2

Lake Roosevelt NRA BLDG  KY  Comfort Station #512 WA Buildings $269,275.75  $                594.30 2

Lake Roosevelt NRA UTIL  KY  Water System, Old WA Water Systems $402,942.83  $            19,690.88 2

Lake Roosevelt NRA BLDG  KY  Fish Cleaning Station WA Buildings $45,247.79  $              5,089.96 2

Lake Roosevelt NRA UTIL  FS  Water System WA Water Systems $3,038,159.14  $          211,725.25 2

Lake Roosevelt NRA BLDG  FS  Comfort Station, Beach #1502 WA Buildings $161,376.00  $            20,000.00 2

Lake Roosevelt NRA BLDG  FS  Comfort Station, Ramp #1516 WA Buildings $82,624.51  $            24,872.45 2

Lake Roosevelt NRA BLDG  FS  Comfort Station, Front #1501 WA Buildings $165,679.36  $            20,000.00 2

Lake Roosevelt NRA BLDG  FS  Comfort Station, Back #1514 WA Buildings $182,892.80  $            20,490.71 2

Lake Roosevelt NRA BLDG  FS  Fish Cleaning Station WA Buildings $45,247.79  $              4,856.72 2

Lake Roosevelt NRA BLDG  FS  Powder Magazine H28 WA Buildings $1,367,830.28  $            20,533.64 2

Lake Roosevelt NRA BLDG  FS  Stable H30 WA Buildings $8,995,104.19  $            47,052.52 2
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Lassen Volcanic NP Electric System Drakesbad (WV) CA All Others $231,650.91  $            67,634.67 2

Lassen Volcanic NP
Waste Water System Crossroads (ML) CA

Waste Water

Systems
$95,651.87  $                       -   2

Lassen Volcanic NP Lassen Fire Road Rte 419 (HQ) CA Paved Roads $125,192.85  $                       -   2

Lassen Volcanic NP Ranger/Maintenance Parking B, Rte 902B (HQ) CA Paved Roads $41,770.52  $                       -   2

Lassen Volcanic NP CXT Comfort Sta. Sulphur Works (MRC) CA Buildings $42,987.27  $                       -   2

Lassen Volcanic NP Conference Room (HQ) CA Buildings $704,110.64  $              7,554.36 2

Lassen Volcanic NP
Butte Lake  Road, Rte 100 (BL) CA Unpaved Roads $2,271,179.27  $              6,750.00 2

Lassen Volcanic NP
Juniper Lake Road, Rte 101 (JL) CA Unpaved Roads $4,326,055.76  $              6,750.00 2

Lassen Volcanic NP Admin Building  #1 (HQ) CA Buildings $1,490,770.31  $          332,505.05 2

Lassen Volcanic NP Water Treatment Plant Building (HQ) CA Buildings $70,692.71  $              7,554.36 2

Lassen Volcanic NP Fire Office Building #AL (HQ) CA Buildings $1,342,303.42  $            14,802.45 2

Lassen Volcanic NP Gen. Bldg. Water Plant Building #318 (SW) CA Buildings $139,695.55  $                       -   2

Lassen Volcanic NP Comfort Station Building #342 (SW) CA Buildings $172,530.03  $          120,142.63 2

Lassen Volcanic NP Fire Lookout Mt. Harkness Building #57 (WS) CA Buildings $412,998.85  $          368,823.00 2

Lassen Volcanic NP Kitchen / Dining Hall Drakesbad Building #268 (WV) CA Buildings $1,046,816.70  $          179,778.98 2

Lassen Volcanic NP CXT Comfort Station Bumpass Hell  Bldg A (MRC) CA Buildings $54,536.09  $                       -   2

Lassen Volcanic NP Water Treatment Plant Drakesbad Building #355 (WV) CA Buildings $40,556.77  $                       -   2

Lassen Volcanic NP Hot Springs Water System Drakesbad (WV) CA Water Systems $107,624.07  $              3,741.71 2

Lassen Volcanic NP Lift Station Drakesbad Building #L (WV) CA Buildings $35,205.53  $              2,034.50 2

Lassen Volcanic NP Discovery Center Building #41 (ML) CA Buildings $634,543.44  $            80,239.81 2

Lassen Volcanic NP Garage-Discovery Center Building #42 (ML) CA Buildings $74,787.57  $            40,330.59 2

Lassen Volcanic NP Entrance Station-Fee Office Building #49 (ML) CA Buildings $376,459.45  $            61,072.06 2

Lassen Volcanic NP Fee Kiosk Building #50 (ML) CA Buildings $42,714.66  $            15,359.09 2

Lassen Volcanic NP Fee Station Garage (ML) CA Buildings $111,305.81  $            17,429.18 2

Lassen Volcanic NP Comfort Station Loomis Building #X (ML) CA Buildings $328,783.64  $              4,434.69 2

Lassen Volcanic NP Comfort Station Crossroads Building #AB (ML) CA Buildings $217,638.96  $                       -   2

Lassen Volcanic NP Projector  Building #354 (ML) CA Buildings $175,467.37  $              3,364.56 2

Lassen Volcanic NP Camper Store Building #618 (ML) CA Buildings $672,876.87  $              8,279.90 2

Lassen Volcanic NP Chlorine House Building #642 (ML) CA Buildings $52,104.19  $                       -   2

Lassen Volcanic NP Comfort Station A Loop Building #308 (BL) CA Buildings $232,520.26  $                       -   2

Lassen Volcanic NP Water Treatment Plant Building #B (BL) CA Buildings $282,207.54  $                       -   2

Lassen Volcanic NP Filter House Building #644 (SL) CA Buildings $18,306.88  $                       -   2

Lassen Volcanic NP Sulphur Works Roadside Overlook (FCT) CA Trails $519,394.35  $              9,446.15 2

Lassen Volcanic NP Water Treatment Plant JLRS (JL) CA Buildings $33,797.31  $              1,344.56 2

Lassen Volcanic NP
Waste Water System WVRS (WV) CA

Waste Water

Systems
$53,336.16  $                       -   2

Lassen Volcanic NP
Waste Water System JLRS (JL) CA

Waste Water

Systems
$41,714.31  $                       -   2

Lassen Volcanic NP Manzanita Lake Campground (ML) CA Campgrounds $2,050,703.63  $          221,155.88 2

Lassen Volcanic NP Summit Lake North Campground (SL) CA Campgrounds $1,990,444.93  $            10,749.31 2

Lassen Volcanic NP Summit Lake South Campground (SL) CA Campgrounds $922,816.63  $            50,810.96 2

Lassen Volcanic NP Filter House Building #645 (LC) CA Buildings $32,389.09  $                       -   2

Lassen Volcanic NP
Warner Valley Road, Rte 102 (WV) CA Unpaved Roads $2,995,793.61  $              6,750.00 2

Lassen Volcanic NP Residence Area Roads, Rte 412ZZ (HQ) CA Paved Roads $2,873,176.30  $       2,454,196.83 2

Lassen Volcanic NP Residence Loop Road Cul De Sac, Rte 413 (HQ) CA Paved Roads $266,334.72  $                       -   2

Lassen Volcanic NP Residence Loop Road West, Rte 414 (HQ) CA Paved Roads $739,420.37  $                       -   2

Lassen Volcanic NP Maint Access Road (old viola), Rte 415 (HQ) CA Paved Roads $281,683.90  $                       -   2

Lassen Volcanic NP Maintenance Service Road, Rte 416 (HQ) CA Paved Roads $359,929.43  $                       -   2

Lassen Volcanic NP Lassen HQ Parking, Rte 900 (HQ) CA Paved Roads $224,829.70  $          129,039.90 2

Lassen Volcanic NP Naturalist Division Annex Parking, Rte 901 (HQ) CA Paved Roads $86,600.92  $            14,956.81 2

Lassen Volcanic NP Ranger/Maintenance Parking Areas, Rte 902ZZ (HQ) CA Paved Roads $1,211,100.26  $          514,787.59 2

Lassen Volcanic NP Sulphur Works Parking, Rte 908 (MRC) CA Paved Roads $234,022.37  $            58,736.58 2

Lassen Volcanic NP Lassen Peak Trailhead Parking, Rte 923 (MRC) CA Paved Roads $1,588,815.50  $          227,337.79 2

Lassen Volcanic NP Loomis Museum Parking, Rte 924 (ML) CA Paved Roads $249,852.99  $            56,464.84 2

Lassen Volcanic NP Bumpass Parking, Rte 926 (MRC) CA Paved Roads $440,458.99  $            42,455.03 2

Lassen Volcanic NP Filter House Winter Building #AG (ML) CA Buildings $48,161.17  $                       -   2

Lassen Volcanic NP Amphitheater #W (ML) CA All Others $1,775,609.24  $                       -   2

Lassen Volcanic NP Water System Warner Valley RS (WV) CA Water Systems $172,397.25  $                       -   2

Lassen Volcanic NP Water System  Juniper Lake (JL) CA Water Systems $232,413.08  $                       -   2

Lassen Volcanic NP Kings Creek/ Kings Creek Falls Trail (FCT) CA Trails $338,337.56  $          188,658.82 2

Lassen Volcanic NP Loomis Plaza (ML) CA All Others $314,908.43  $            39,451.33 2

Lassen Volcanic NP Entrance Station/Office (SW) CA Buildings $233,911.21  $                209.00 2

Lassen Volcanic NP Entrance Station/Kiosk (SW) CA Buildings $70,024.03  $                100.00 2

Lassen Volcanic NP Amphitheater (SW) CA All Others $634,146.16  $                569.00 2

Lewis & Clark NHP PRKG - Visitor Center Parking OR Paved Roads $375,192.99  $                       -   2

Lewis & Clark NHP ROAD - Visitor Center Access Road OR Paved Roads $465,969.64  $            38,789.40 2

Lewis & Clark NHP BRDG- 165' Netul River Trail Foot Bridge OR All Others $666,412.02  $                       -   2

Lewis & Clark NHP IM- Visitor Center Exhibits OR All Others $713,646.65  $          169,501.40 2

Lewis & Clark NHP IM- Visitor Landscape- Wayside Panels OR All Others $4,108.62  $              7,000.00 2

Lewis & Clark NHP IM- Visitor Loop Trail- Wayside Panels OR All Others $6,100.19  $                       -   2

Lewis & Clark NHP IM- Fort Replica- Furniture OR All Others $185,412.87  $                       -   2

Lewis & Clark NHP IM- Salt Works- Wayside Panel OR All Others $1,716.26  $                       -   2

Lewis & Clark NHP GRDS-  Fort Area Grounds OR All Others $94,323.41  $            15,112.80 2

Lewis & Clark NHP BRDG- South Slough Bridge OR Paved Roads $1,269,692.37  $            15,525.00 2

Lewis & Clark NHP PRKG-  Visitor Center Overflow and RV Parking Area OR Paved Roads $190,445.94  $                       -   2

Lewis & Clark NHP WA- Station Camp OR All Others $1,221,990.00  $            26,477.19 2

Lewis & Clark NHP WA- North Head Road Robert Grey Drive OR Paved Roads $3,736,625.37  $                       -   2

Lewis & Clark NHP WA- North Head Lighthouse Road OR Paved Roads $1,007,629.31  $                       -   2

Lewis & Clark NHP WA- 100 Spur Fort Canby Road OR Paved Roads $2,057,243.18  $                       -   2

Lewis & Clark NHP WA- 5000 Route OR Paved Roads $2,267,165.96  $                       -   2

Lewis & Clark NHP BRDG- Netul River Trail Bridge OR All Others $111,585.98  $                       -   2

Lewis & Clark NHP ROAD - Park Entrance Road OR Paved Roads $3,795,323.37  $                       -   2

Lewis & Clark NHP SPEC - Salt Works (Seaside) OR All Others $489,140.11  $                       -   2

Lewis & Clark NHP TRLS - Main Visitor Loop Trail OR Trails $72,111.31  $              6,913.60 2

Lewis & Clark NHP TRLS - Fort to Sea Trail OR Trails $1,356,189.06  $          250,983.30 2

Lewis & Clark NHP SPEC - Statue, Bronze, Scagawea OR All Others $70,919.86  $                       -   2

Lewis & Clark NHP TRLS - Netul River Landing Trail OR Trails $1,600,785.50  $          131,788.80 2

Manzanar NHS 1942 Manzanar Barrack CA Buildings $690,647.82  $                       -   2

Manzanar NHS 1945 Manzanar Barrack CA Buildings $1,036,534.81  $                       -   2

Manzanar NHS IM VC/Auditorium Exhibits CA All Others $950,326.07  $                       -   2

Manzanar NHS Historic Gardens (All Others) CA All Others $512,041.36  $                       -   2

Manzanar NHS Chicken Ranch CA All Others $884,252.40  $                       -   2

Manzanar NHS VC Grounds CA All Others $644,188.69  $              4,858.24 2

Manzanar NHS Block 14 Mess Hall CA Buildings $1,980,846.59  $                       -   2

Manzanar NHS Block 9 Garden CA All Others $706,610.61  $            29,537.12 2

Manzanar NHS Block 12 Garden CA All Others $706,610.61  $                       -   2

Manzanar NHS Block 22 Garden CA All Others $706,610.61  $                       -   2

Manzanar NHS Block 34 Garden CA All Others $706,610.61  $                       -   2

Manzanar NHS Hospital Garden CA All Others $706,610.61  $            61,700.00 2

Manzanar NHS
Auto Tour Road CA Unpaved Roads $2,693,293.63  $          314,863.97 2

Manzanar NHS Frontage Road CA Paved Roads $2,850,419.02  $          920,273.56 2

Manzanar NHS Electrical System CA All Others $308,647.66  $                       -   2

Minidoka NHS GRDS Minidoka National Historic Site Grounds ID All Others $2,550,270.91  $                       -   2

Minidoka NHS TRLS - Minidoka Trail System ID Trails $198,686.51  $                       -   2

Minidoka NHS
PARK Historic Warehouse Paved parking Lot ID Unpaved Roads $310,341.02  $          291,268.70 2

Minidoka NHS GRDS Historic Camp Landfill Landscape ID All Others $675,427.20  $                       -   2

Minidoka NHS BLDG Herrmann House ID Buildings $280,784.86  $          476,558.00 2

Minidoka NHS PARK  Historic Entrance Station Parking Lot  Paved ID Paved Roads $59,482.03  $            39,214.41 2

Minidoka NHS BLDG Historic Waiting Room ID Buildings $0.00  $            43,134.76 2

Minidoka NHS BLDG Historic Guard Station ID Buildings $16,429.23  $              9,824.42 2

Mojave NPres RD Cedar Canyon Rd CA Paved Roads $6,769,205.73  $       2,359,755.33 2

Mojave NPres 00000111BH Baker Housing 111 CA Housing $316,262.78  $              6,210.74 2

Mojave NPres 00000112 BH Baker Housing 112 CA Housing $316,262.78  $            19,335.25 2

Mojave NPres 00000113 BH Baker Housing 113 CA Housing $272,067.60  $              9,827.03 2

Mojave NPres 00000114 BH Baker Housing 114 CA Housing $272,067.60  $                       -   2

Mojave NPres ZZYZX solar system CA All Others $625,658.88  $          220,454.40 2

Mojave NPres RD Kelso-Cima Rd CA Paved Roads $38,140,847.86  $     12,761,334.05 2

Mojave NPres RD Kelbaker Road CA Paved Roads $121,082,056.70  $     29,459,889.41 2

Mojave NPres RD Essex Road CA Paved Roads $28,252,479.90  $     13,956,233.92 2

Mojave NPres Morning Star Mine Road CA Paved Roads $29,866,907.32  $     16,615,138.30 2

Mojave NPres
HITW Campground  RV dump station CA

Waste Water

Systems
$54,217.41  $                       -   2

Mojave NPres IM HW Essex Rd Entrance Monument Wayside CA All Others $3,303.48  $                       -   2

Mojave NPres IM HW Rock Springs Trail Waysides CA All Others $3,303.48  $                       -   2

Mojave NPres KD Kelso Depot East Parking Area CA Paved Roads $369,429.95  $          309,285.00 2

Mojave NPres HWFC Convault Fuel Storage and Dispensing Tank CA All Others $67,067.90  $                       -   2

Mojave NPres IM MH Midhills to Hole in the Wall Trail Waysides CA All Others $6,606.96  $                       -   2

Mojave NPres IM HWVC Grounds Waysides CA All Others $3,303.48  $                       -   2

Mojave NPres KD Kelso Depot Comfort Station 206 CA Buildings $528,028.79  $                       -   2

Mojave NPres KSR Water System CA Water Systems $275,229.99  $                       -   2

Mojave NPres 00000301 VVH Ranch House 301 CA Housing $342,895.28  $            28,988.79 2

Mojave NPres VVU Water System CA Water Systems $229,971.76  $                       -   2

Mojave NPres HW Picnic Area Vault Toilet CA Buildings $42,901.09  $                       -   2

Mojave NPres HWVC Visitor Center CA Buildings $1,821,330.68  $            43,206.38 2

Mojave NPres HWC Vault Toilet 504 CA Buildings $27,579.27  $                       -   2

Mojave NPres HWC Vault Toilet 505 CA Buildings $27,579.27  $                       -   2

Mojave NPres HWC Vault Toilet 506 CA Buildings $27,579.27  $                       -   2

Mojave NPres HWC Vault Toilet 507 CA Buildings $27,579.27  $                       -   2
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Mojave NPres HWE Vault Toilet 508 CA Buildings $27,579.27  $                       -   2

Mojave NPres HWE Vault Toilet 509 CA Buildings $27,579.27  $                       -   2

Mojave NPres 00000601 OX Ranch House 601 CA Housing $370,261.97  $            54,364.33 2

Mojave NPres OX  Water System CA Water Systems $354,905.73  $              3,469.78 2

Mojave NPres ZZ Main Building 703 CA Buildings $2,356,140.16  $          125,554.61 2

Mojave NPres ZZ Castle Dormitory 704 CA Buildings $2,115,389.53  $          182,198.32 2

Mojave NPres ZZ Lakefront Dormitory 707 CA Buildings $499,114.37  $            45,810.88 2

Mojave NPres ZZ  Zycott Dormitory 711 CA Buildings $509,281.41  $            28,691.43 2

Mojave NPres ZZ Vault Toilet 710 CA Buildings $42,288.22  $                       -   2

Mojave NPres MH Midhills Vault Toilet 802 CA Buildings $39,836.72  $                       -   2

Mojave NPres MH Midhills Vault Toilet 803 CA Buildings $39,836.72  $                       -   2

Mojave NPres MH Midhills Vault Toilet 804 CA Buildings $39,836.72  $                       -   2

Mojave NPres MH Midhills Vault Toilet 805 CA Buildings $39,836.72  $                       -   2

Mojave NPres MH Water System CA Water Systems $260,666.73  $            68,647.04 2

Mojave NPres RD Zzyzx Road CA Paved Roads $8,273,940.54  $       2,328,866.25 2

Mojave NPres RD Cima Road CA Paved Roads $36,324,617.01  $     13,580,604.57 2

Mojave NPres BA Baker Administrative Office CA Buildings $503,555.02  $            43,185.44 2

Mojave NPres KD Kelso Depot Grounds CA All Others $518,141.53  $                       -   2

Mount Rainier NP IMEX Ohanapecosh VC WA All Others $1,066,466.38  $          474,235.83 2

Mount Rainier NP IMEX Paradise JVC WA All Others $3,577,220.64  $            49,350.00 2

Mount Rainier NP FUEL Station (Longmire) WA All Others $184,496.01  $                       -   2

Mount Rainier NP WASY WTP (White River Campground) WA Water Systems $5,557,759.11  $                       -   2

Mount Rainier NP ROAD Campground Loops (Cougar Rock) RT 205 WA Paved Roads $9,783,349.70  $          310,783.91 2

Mount Rainier NP ROAD Campground Loops (Ohana) RT 206 WA Paved Roads $10,379,289.78  $       1,554,324.05 2

Mount Rainier NP PRKG Area (Ohana Campground)  RT 940A WA Paved Roads $209,137.47  $            32,587.26 2

Mount Rainier NP PRKG Area (Paradise Picnic Area) RT 943 WA Paved Roads $1,681,030.95  $          125,979.18 2

Mount Rainier NP DAMS Cougar Rock (Water Head Dam) WA All Others $2,792.34  $                       -   2

Mount Rainier NP DAMS White River Campground (Casto Creek Dam) WA All Others $78,420.30  $                       -   2

Mount Rainier NP TRLS Christine Falls Trail WA Trails $115,876.77  $            70,809.40 2

Mount Rainier NP TRLS Pacific Crest National Scenic Trail WA Trails $460,818.84  $                       -   2

Mount Rainier NP BRDG Trails (Chinook Pass Bridge) SR410 WA All Others $987,328.25  $                       -   2

Mount Rainier NP BLDG BC NW C250 Ipsut Creek (Ranger Cabin) WA Housing $355,532.44  $            29,801.26 2

Mount Rainier NP BLDG BC NW C251 Tolmie Peak (Fire Lookout) WA Buildings $176,944.63  $                952.00 2

Mount Rainier NP BLDG BC NW C252 Mowich Lake (Patrol Cabin) WA Housing $151,945.69  $            61,182.44 2

Mount Rainier NP BLDG L002 Longmire (Museum) WA Buildings $612,682.39  $              8,501.88 2

Mount Rainier NP BLDG L003 Longmire (Comfort Station) WA Buildings $244,385.10  $          179,314.36 2

Mount Rainier NP BLDG L004 Longmire (Eclaine's Cabin) WA Buildings $87,578.75  $              7,437.20 2

Mount Rainier NP BLDG L005 Longmire (Library) WA Buildings $495,758.76  $              1,298.00 2

Mount Rainier NP BLDG L101 Longmire (Macy Dorm) WA Buildings $1,640,581.97  $            49,365.80 2

Mount Rainier NP BLDG L108 Longmire (Ranger Office) WA Buildings $533,925.75  $              3,010.00 2

Mount Rainier NP BLDG L109 Longmire (Reveg Office) WA Buildings $601,395.64  $              3,647.00 2

Mount Rainier NP QTRS L111 Longmire WA Housing $643,772.60  $          227,181.10 2

Mount Rainier NP QTRS L113 Longmire WA Housing $643,772.60  $            11,528.89 2

Mount Rainier NP QTRS L114 Longmire WA Housing $643,772.60  $              8,844.02 2

Mount Rainier NP QTRS L115 Longmire WA Housing $659,143.05  $          165,909.29 2

Mount Rainier NP QTRS L116 Longmire WA Housing $792,964.83  $            28,336.28 2

Mount Rainier NP QTRS L117 Longmire WA Housing $659,143.05  $              8,274.34 2

Mount Rainier NP QTRS L118 Longmire WA Housing $659,143.05  $              7,340.00 2

Mount Rainier NP QTRS L119 Longmire WA Housing $643,772.60  $            83,461.22 2

Mount Rainier NP QTRS L120 Longmire WA Housing $295,217.75  $            11,416.76 2

Mount Rainier NP QTRS L121 Longmire WA Housing $295,217.75  $            14,777.20 2

Mount Rainier NP QTRS L122 Longmire WA Housing $295,217.75  $            11,625.40 2

Mount Rainier NP QTRS L123 Longmire WA Housing $341,744.93  $          148,463.65 2

Mount Rainier NP QTRS L124 Longmire WA Housing $314,190.13  $            41,042.92 2

Mount Rainier NP QTRS L125 Longmire WA Housing $345,917.80  $          134,363.98 2

Mount Rainier NP QTRS L126 Longmire WA Housing $224,325.84  $            14,395.09 2

Mount Rainier NP QTRS L127 Longmire WA Housing $316,309.13  $            13,840.00 2

Mount Rainier NP QTRS L128 Longmire WA Housing $613,591.08  $              5,487.00 2

Mount Rainier NP QTRS L129 Longmire WA Housing $613,591.08  $              2,436.65 2

Mount Rainier NP QTRS L130 Longmire WA Housing $764,787.74  $            29,269.47 2

Mount Rainier NP QTRS L131 Longmire WA Housing $764,787.74  $            11,516.25 2

Mount Rainier NP QTRS L132 Longmire WA Housing $986,827.25  $            36,650.34 2

Mount Rainier NP BLDG L135 Longmire (Tobin Center) WA Buildings $797,234.74  $          135,223.75 2

Mount Rainier NP BLDG N101 Nisqually (Superintendent House) WA Buildings $1,016,365.79  $          109,483.67 2

Mount Rainier NP QTRS N102 Nisqually (Rangers Residence) WA Housing $652,526.22  $            17,257.57 2

Mount Rainier NP BLDG BC SW N104 St. Andrews (Patrol Cabin) WA Buildings $85,894.54  $            63,942.20 2

Mount Rainier NP BLDG BC SW N105 Golden Lakes (Patrol Cabin) WA Buildings $119,157.79  $            51,461.24 2

Mount Rainier NP BLDG BC SW N106 Indian Henry (Patrol Cabin) WA Buildings $258,526.28  $              1,152.00 2

Mount Rainier NP BLDG BC SW N107 Lake George (Patrol Cabin) WA Buildings $156,045.94  $              2,353.47 2

Mount Rainier NP BLDG BC SW N111 Gobbler Knob (Fire Lookout) WA Buildings $192,463.57  $                952.00 2

Mount Rainier NP BLDG O005 Ohana (Visitor Center) WA Buildings $1,860,530.94  $              9,564.62 2

Mount Rainier NP BLDG BC SE O052 Shriner Peak (Fire Lookout) WA Buildings $204,247.02  $            28,210.98 2

Mount Rainier NP BLDG BC SE O053 Three Lakes (Patrol Cabin) WA Buildings $174,736.83  $            16,280.97 2

Mount Rainier NP BLDG BC SE O054 Indian Bar (Trail Shelter) WA Buildings $232,420.97  $                       -   2

Mount Rainier NP BLDG O302 Ohana (Comfort Station) Campground B Loop WA Buildings $346,062.86  $            29,037.30 2

Mount Rainier NP BLDG O303 Ohana (Comfort Station) Campground C Loop WA Buildings $346,062.86  $            29,037.30 2

Mount Rainier NP BLDG O304 Ohana (Comfort Station) Campground A Loop 2nd WA Buildings $257,075.14  $            29,037.30 2

Mount Rainier NP BLDG O305 Ohana (Comfort Station) Campground A Loop 1st WA Buildings $257,075.14  $            29,037.30 2

Mount Rainier NP BLDG P010 Narada Falls (Comfort Station) WA Buildings $484,822.09  $            26,212.60 2

Mount Rainier NP BLDG P304 Paradise (Comfort Station) 'Slate' WA Buildings $711,904.06  $            26,359.00 2

Mount Rainier NP BLDG S005 Sunrise (Comfort Station) Plaza WA Buildings $845,384.51  $            24,073.00 2

Mount Rainier NP BLDG BC NE S053 Mt. Fremont (Fire Lookout) WA Buildings $151,698.53  $                952.00 2

Mount Rainier NP BLDG S601 Sunrise (Day Lodge) WA Buildings $24,676,419.45  $          307,619.33 2

Mount Rainier NP BLDG W001 White River (Ranger Station) WA Buildings $583,224.44  $          151,262.40 2

Mount Rainier NP BLDG W002 White River (Comfort Station @ Entrance) Men's WA Buildings $237,301.35  $            45,985.00 2

Mount Rainier NP BLDG W003 White River (Comfort Station @ Entrance) Woman's WA Buildings $138,425.59  $            47,992.00 2

Mount Rainier NP BLDG W051 White River (Ranger Cabin Exhibit) WA Buildings $241,451.58  $                480.00 2

Mount Rainier NP ROAD Campground Entrance (Cougar Rock) RT 205 WA Paved Roads $761,719.78  $            96,098.89 2

Mount Rainier NP ROAD Route (Sunrise Road) RT 11 WA Paved Roads $78,062,507.53  $     24,500,415.83 2

Mount Rainier NP ROAD Route (Stevens Canyon Road) RT 13 WA Paved Roads $107,255,670.88  $       9,451,202.70 2

Mount Rainier NP ROAD Campground Entrance (Ohana) RT 206 WA Paved Roads $1,281,451.77  $          165,209.84 2

Mount Rainier NP ROAD Route (Valley Road) RT 500 WA Paved Roads $8,256,930.44  $          572,264.37 2

Mount Rainier NP PRKG Area (National Park Inn) RT 903A WA Paved Roads $975,726.83  $          133,132.34 2

Mount Rainier NP PRKG Area (Narada Falls) RT 913 WA Paved Roads $1,480,917.16  $       1,127,076.54 2

Mount Rainier NP PRKG Area (Reflection Lakes) RT 920 WA Paved Roads $1,224,804.70  $            51,397.04 2

Mount Rainier NP PRKG Area (Box Canyon Overlook / Exhibit) RT 923 WA Paved Roads $264,300.44  $            32,189.25 2

Mount Rainier NP PRKG Area (Grove of the Patriarchs) RT 926 WA Paved Roads $194,877.94  $            22,121.94 2

Mount Rainier NP PRKG Area (Tipsoo Lake) RT 928 WA Paved Roads $2,189,037.81  $          364,769.66 2

Mount Rainier NP PRKG Area (Sunrise Point) RT 934 WA Paved Roads $836,449.76  $            52,591.06 2

Mount Rainier NP TRLS Carbon River Hike and Bike Trail WA Trails $16,525,302.25  $       3,326,724.92 2

Mount Rainier NP WASY WTP (Cougar Rock) WA Water Systems $10,069,588.64  $            54,040.00 2

Mount Rainier NP WASY Water System (Cougar Rock) WA Water Systems $2,448,662.86  $          247,433.59 2

Mount Rainier NP WASY Water System (White River Campground) WA Water Systems $1,612,076.19  $          193,810.52 2

Mount Rainier NP GRDS Campground (White River) WA Campgrounds $833,289.65  $          325,991.28 2

Mount Rainier NP BLDG C210 Carbon River (Thompson House) WA Housing $1,535,486.44  $            30,601.20 2

Mount Rainier NP IMWS Trail (East) WA All Others $161,739.94  $                       -   2

Mount Rainier NP IMWS Trail (Paradise) WA All Others $221,225.60  $                       -   2

Mount Rainier NP IMWS Trail (Southwest) WA All Others $381,034.16  $                       -   2

Mount Rainier NP IMWS Trail (Northwest) WA All Others $220,575.48  $                       -   2

Mount Rainier NP IMWS System (Paradise Meadows) WA All Others $229,027.00  $                       -   2

Mount Rainier NP IMWS Trail (Sunrise) WA All Others $104,787.94  $                       -   2

Mount Rainier NP ROAD Entrance Road (Carbon River) WA Paved Roads $1,516,729.81  $          401,910.15 2

Mount Rainier NP MNMT Entrance (SR 706) Nisqually Arch WA All Others $546,711.82  $            40,764.32 2

Mount Rainier NP PRKG Area (Thompson's House) WA Paved Roads $22,382.43  $            10,331.75 2

Mount Rainier NP PRKG Area (White River Day Use) RT. 0946 WA Paved Roads $268,727.46  $          181,285.38 2

Mount Rainier NP PRKG Area (Glacier Hill Chain Up) WA Paved Roads $1,222,603.34  $          195,728.02 2

Mount Rainier NP GRDS Picnic Area (Tipsoo Lake) WA All Others $78,285.57  $            56,454.38 2

Mount Rainier NP GRDS Picnic Area (Sunrise) WA All Others $489,392.33  $          672,138.88 2

Mount Rainier NP TRLS Alta Vista Trail WA Trails $1,405,613.22  $          324,545.25 2

Mount Rainier NP TRLS Pebble Creek Trail WA Trails $357,682.24  $          296,343.43 2

Mount Rainier NP TRLS Glacier Vista Trail WA Trails $146,060.96  $            46,283.97 2

Mount Rainier NP TRLS Snow Lake Trail WA Trails $661,911.10  $            12,101.47 2

Mount Rainier NP TRLS Comet Falls Van Trump Park Trail WA Trails $1,618,605.75  $          360,579.88 2

Mount Rainier NP TRLS Pinnacle Peak Trail WA Trails $619,337.86  $            30,371.38 2

Mount Rainier NP TRLS North Puyallup Trail WA Trails $1,749,841.58  $            44,818.20 2

Mount Rainier NP TRLS Gobbler's Knob Trail WA Trails $715,845.76  $            65,923.64 2

Mount Rainier NP TRLS Hot Springs Interpretive Trail WA Trails $92,174.46  $              2,740.28 2

Mount Rainier NP TRLS Stevens Creek Trail WA Trails $149,725.61  $            22,535.00 2

Mount Rainier NP TRLS Silver Falls Loop Trail WA Trails $1,503,569.70  $            31,527.30 2

Mount Rainier NP TRLS Spray / Seattle Park Trail WA Trails $1,841,048.26  $          174,429.65 2

Mount Rainier NP TRLS Tolmie Peak Trail WA Trails $425,748.85  $              9,833.42 2

Mount Rainier NP TRLS Rain Forest Loop Trail WA Trails $249,170.90  $              8,417.96 2

Mount Rainier NP TRLS Paul Peak Trail WA Trails $467,951.39  $              6,614.96 2

Mount Rainier NP TRLS Sunrise Rim Trail WA Trails $79,539.65  $            13,589.80 2

Mount Rainier NP TRLS Mount Fremont Trail WA Trails $1,113,349.30  $            25,951.89 2

Mount Rainier NP TRLS Sourdough Ridge Access Trails WA Trails $153,906.29  $              9,665.65 2

Mount Rainier NP TRLS Glacier Basin Trail WA Trails $916,908.97  $            57,874.54 2

Mount Rainier NP STUL BC SW P059 Camp Muir (Solar Toilet #1 /1998) WA Buildings $22,340.64  $              3,164.20 2

Mount Rainier NP STUL BC NW W305 Camp Schurman (Solar Toilet) WA Buildings $131,802.98  $                       -   2

Mount Rainier NP STUL BC SW P058 Camp Muir (ADA Toilet) WA Buildings $23,695.15  $            87,375.00 2

Mount Rainier NP STUL BC SW P060 Camp Muir (Solar Toilet #2 /1999) WA Buildings $22,439.57  $              3,861.60 2

Mount Rainier NP STUL BC SW P065 Panorama Point (Historic Toilet) WA Buildings $181,840.89  $              5,726.30 2

Mount Rainier NP ROAD Campground Loops (White River) RT 200ZZ WA Paved Roads $4,419,888.95  $          327,088.44 2

Mount Rainier NP BRDG Structure (Narada Falls) .006P WA Paved Roads $1,338,928.38  $          834,961.50 2
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Mount Rainier NP TUNN Structure (Stevens Canyon #1) .008P WA Paved Roads $7,245,046.75  $          630,936.00 2

Mount Rainier NP BRDG Structure (Paradise River) .007P WA Paved Roads $775,388.03  $            68,580.00 2

Mount Rainier NP BRDG Structure (Stevens Creek) .009P WA Paved Roads $6,348,055.35  $       1,032,129.00 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #1) .010P WA Paved Roads $1,148,457.80  $            75,438.00 2

Mount Rainier NP BRDG Structure (Box Canyon) .011P WA Paved Roads $5,712,717.76  $          154,305.00 2

Mount Rainier NP BRDG Structure (Nickel Creek) .012P WA Paved Roads $6,126,205.36  $            61,722.00 2

Mount Rainier NP BRDG Viaduct (Backbone Ridge #1) .013P WA Paved Roads $8,030,965.31  $          137,160.00 2

Mount Rainier NP BRDG Viaduct (Backbone Ridge #2) .014P WA Paved Roads $3,128,376.18  $          634,365.00 2

Mount Rainier NP BRDG Structure (Falls Creek) .015P WA Paved Roads $2,819,629.56  $          610,362.00 2

Mount Rainier NP BRDG Structure (Edith Creek) .017P WA Paved Roads $2,538,456.45  $          411,480.00 2

Mount Rainier NP BRDG Structure (Ohanapecosh River) .016P WA Paved Roads $3,283,322.86  $       1,587,627.00 2

Mount Rainier NP BRDG Structure (Paradise Fourth Crossing River) .018P WA Paved Roads $1,514,667.50  $          353,187.00 2

Mount Rainier NP BRDG Structure (Ohanapecosh) .019P WA Paved Roads $2,756,222.88  $          306,895.50 2

Mount Rainier NP TUNN Structure (Stevens Canyon #2) .023P WA Paved Roads $4,681,698.52  $            89,154.00 2

Mount Rainier NP BRDG Structure (Shaw Creek) .025P WA Paved Roads $1,864,696.52  $          130,302.00 2

Mount Rainier NP BRDG Structure (Frying Pan Creek) .027P WA Paved Roads $7,936,294.36  $       5,640,705.00 2

Mount Rainier NP BRDG Structure (White River) .028P WA Paved Roads $4,680,635.31  $            85,725.00 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #2) .031P WA Paved Roads $3,972,247.65  $            72,009.00 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #3) .032P WA Paved Roads $1,129,173.27  $            42,005.25 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #5) .033P WA Paved Roads $1,260,785.74  $            20,574.00 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #6) .034P WA Paved Roads $4,363,922.50  $            77,152.50 2

Mount Rainier NP BRDG Structure (Klickitat Creek) .035P WA Paved Roads $3,422,903.76  $            61,722.00 2

Mount Rainier NP BRDG Structure (Deadwood Creek) .036P WA Paved Roads $1,428,578.99  $            54,864.00 2

Mount Rainier NP BRDG Viaduct (Stevens Canyon #4) .037P WA Paved Roads $829,814.96  $            28,289.25 2

Mount Rainier NP BRDG Trails (Grove of the Patriarchs) Suspension Bridge WA All Others $371,129.95  $              2,643.75 2

Mount Rainier NP FUEL system (White River Entrance) LP WA All Others $164,831.34  $                       -   2

Mount Rainier NP QTRS T117 Tahoma Woods (Apartments) WA Housing $2,417,831.58  $            98,572.00 2

Mount Rainier NP QTRS T118 Tahoma Woods (Apartments) WA Housing $2,417,831.58  $              6,390.20 2

Muir Woods NM Muir Woods Maintained Landscape CA All Others $60,500.50  $                       -   2

Muir Woods NM Alice Eastwood Trail CA Trails $123,792.45  $            97,248.78 2

Muir Woods NM Fern Creek Trail CA Trails $368,336.67  $          231,176.07 2

Muir Woods NM Panoramic Trail (Ocean View Trail) CA Trails $618,285.17  $          545,589.84 2

Muir Woods NM Water Distribution System, Muir Woods CA Water Systems $2,017,936.79  $          922,395.46 2

Muir Woods NM
Waste Water System, MUWO CA

Waste Water

Systems
$3,803,071.07  $       2,405,997.78 2

Nez Perce NHP RDS Picnic Access Road Spalding ID Paved Roads $616,446.41  $                       -   2

Nez Perce NHP RDS Visitor Center Parking A ID Paved Roads $396,487.59  $            25,906.65 2

Nez Perce NHP Interpretive Media Waysides Spalding Site ID All Others $18,035.36  $                       -   2

Nez Perce NHP Interpretive Media Waysides Upper Clearwater Site ID All Others $24,767.83  $                       -   2

Nez Perce NHP Oregon Unit Interpretive Media Waysides OR All Others $5,639.14  $                       -   2

Nez Perce NHP BLDG Indian Agents Cabin Spalding ID Buildings $279,977.87  $                       -   2

Nez Perce NHP BLDG Watsons Store Spalding ID Buildings $1,036,080.97  $              1,194.64 2

Nez Perce NHP RDS Road Bridge Lapwai Creek Spalding ID Paved Roads $2,324,206.14  $            82,990.01 2

Nez Perce NHP RDS Visitor Center Access Road Spalding ID Paved Roads $4,156,628.76  $                       -   2

Nez Perce NHP COMM - NEPE Radio System ID All Others $163,524.48  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA ELC/NCI Roads RT 430 WA Unpaved Roads $86,061.47  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Stehekin GWVC to Landing Trail WA Trails $100,964.96  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA North Cascades Visitor Center Service Road, RT 401 WA Paved Roads $80,721.37  $            41,157.86 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Cabana Picnic Area WA All Others $14,763.45  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Radio Tower Building WA Buildings $10,223.27  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Diablo Lake Overlook Double Romtec East WA Buildings $81,872.50  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Diablo Lake Overlook Double Romtec West WA Buildings $81,872.50  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Diablo Lake Overlook WA All Others $479,823.48  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Upper Stehekin Valley Trail WA Trails $1,574,729.94  $          137,158.35 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount LCS Backus Carpenter Shop #1006 WA Buildings $2,106,238.07  $            17,420.65 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Wilderness Information/Office #1018 WA Buildings $929,213.71  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount LCS Backus R&T Storage/Office #1005 WA Buildings $697,368.67  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Water Building #1038 WA Buildings $90,395.19  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Curatorial Building #1040 WA Buildings $1,688,500.38  $            42,660.61 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1009-NP Marblemount LCS Backus RS Residence (SEA) WA Housing $538,979.83  $            47,379.15 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1010-NP Marblemount LCS Backus Dist. Ranger Residence WA Housing $818,725.56  $            46,761.50 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem VC Water Treatment Building WA Buildings $11,299.40  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1066-NP Newhalem Camptender/Entry Station (SEA) WA Housing $413,427.74  $            21,090.40 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Skagit River Bridge, #9470-015P WA Paved Roads $6,409,568.08  $          545,184.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem Comfort Station A WA Buildings $191,902.09  $            46,882.54 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem Comfort Station B WA Buildings $191,902.09  $            46,827.51 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem Comfort Station C WA Buildings $191,902.09  $              7,391.60 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Newhalem Group Site Comfort Station WA Buildings $191,902.09  $            36,444.08 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Newhalem Trailer Dump Station WA

Waste Water

Systems
$52,812.65  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA North Fork Cascade Bridge, #9470-004P WA Paved Roads $700,681.82  $            17,280.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Cascade River Road (unpaved and paved), RT 101 WA Paved Roads $2,397,798.21  $       1,796,597.83 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA ELC Water Treatment Building WA Buildings $26,903.33  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA ELC Lift Station/Pump Building WA Buildings $34,436.26  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Ross Dam Trailhead Parking, RT 908 WA Paved Roads $377,632.68  $            26,969.65 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Cabin LCS WA Buildings $170,579.64  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Treatment Building #1165 WA Buildings $64,568.00  $              8,761.24 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Winnebago Double Romtec Toilet South WA Buildings $81,872.46  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Hozomeen Housing Site Septic System WA

Waste Water

Systems
$53,232.90  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Ross Lake Resort Fuel Barge WA All Others $638,718.09  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1175-N P Ross Guard Boathouse  (SEA) WA Housing $414,251.07  $              8,501.89 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial North Loop Comfort Station #5 WA Buildings $177,687.12  $            69,031.45 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial North Loop Comfort Station #6 WA Buildings $177,687.12  $            55,071.80 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial North Loop entry Vault Toilet WA Buildings $6,128.73  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Sites WA Campgrounds $2,293,324.19  $          375,177.98 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Comfort Station #1 WA Buildings $177,687.12  $            67,170.50 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Comfort Station #2 WA Buildings $177,687.12  $            68,753.88 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Comfort Station #3 WA Buildings $177,687.12  $            56,466.25 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Comfort Station #4 WA Buildings $177,687.12  $            54,855.25 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Colonial Trailer Dump Station WA

Waste Water

Systems
$174,385.40  $              6,446.13 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial South Loop Sites, Launch WA All Others $81,904.44  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial Pumphouse WA Buildings $102,232.66  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial Campground Accessible Fishing Pier WA All Others $101,333.99  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0002-NP Purple Point R.S. Residence LCS (PERM) WA Housing $576,778.54  $            19,041.62 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 Golden West Cabin LCS #10 WA Housing $215,458.90  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 LCS GW Lodge Rental Cabin #0012 - Concession WA Buildings $0.00  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 002 LCS Golden West Rental Cabin #0013 WA Buildings $0.00  $              2,820.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 LCS Golden West Rental Cabin (Jack Built) #0014 WA Buildings $151,242.36  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 LCS Golden West Rental Cabin #0015 WA Buildings $97,787.34  $              2,890.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Pump House Purple Creek WA Buildings $51,654.40  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 North Cascades Stehekin Lodge Alpine House Bldng #2 WA Buildings $1,837,804.48  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 North Cascades Stehekin Swissmont Lodge-Bldng #24 WA Buildings $1,257,109.31  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 Stehekin Cabin w/3 Housekeeping Units-Bldng #27 WA Buildings $344,269.28  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 North Cascades Stehekin Housekeeping Cabin-Bldng #2 WA Buildings $202,605.18  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 Stehekin Ranger Station  #0031 WA Buildings $952,895.54  $              1,220.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0040-NP Imus Residence LCS (SEA) WA Housing $442,465.96  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH 003 Peterson Residence #0046 WA Buildings $717,892.37  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Wastewater Treatment Building #0100 WA Buildings $328,489.68  $          196,519.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Golden West Access Road, RT 402 WA Unpaved Roads $303,291.49  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Landing Marina WA All Others $2,299,314.02  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Landing Fuel System (Marina) WA All Others $146,391.69  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Stehekin Boat Sewage Pump-out System WA

Waste Water

Systems
$27,264.45  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Weaver Point Public Restroom WA Buildings $127,934.73  $              2,527.36 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Purple Point Marina WA All Others $212,404.36  $            47,795.04 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Jackson Memorial Day-use Area WA All Others $16,403.84  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Boat Landing Parking A, RT 918A WA Paved Roads $316,628.08  $            84,808.47 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Picnic Area at the Golden West WA All Others $61,062.74  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0056-NP Buckner Homestead Residence LCS (PERM) WA Housing $612,121.51  $          318,129.20 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE LCS Buckner Homestead Buzzard Cabin #0059 WA Buildings $344,494.42  $            15,592.28 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE LCS Buckner Homstd. Hay Barn /Workshop #0065 WA Buildings $175,581.27  $            23,165.89 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Buckner Apple Orchard WA All Others $543,754.44  $            73,936.80 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Buckner Irrigation Ditch System WA All Others $806,303.66  $            26,188.60 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Maintenance Fuel Dispensing System WA All Others $170,363.41  $            39,458.98 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Company Creek Road (End of pavement), RT 100B WA Unpaved Roads $817,589.68  $            50,750.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Company Creek Bridge, #9470-007P WA Paved Roads $610,160.74  $              5,184.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0054-NP Castle Residence (PERM) WA Housing $385,037.03  $            43,199.60 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0081-NP High Bridge Ranger Station LCS (SEA) WA Housing $251,368.72  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Boulder Creek Bridge, #9470-019P WA Paved Roads $484,146.22  $            19,008.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Rainbow Creek Bridge, #9470-010P WA Paved Roads $371,529.89  $            35,424.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE High Bridge, #9470-008P WA Paved Roads $1,175,979.79  $          189,216.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Tumwater Bridge, #9470-012P WA Paved Roads $1,314,912.00  $            20,736.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Bridge Creek Trail Bridge, #9470-006T WA All Others $1,433,327.62  $            10,444.55 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
STE Stehekin Valley Road (Unpaved), Rt. 10B WA Unpaved Roads $6,201,579.62  $       5,999,047.20 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0142-NP New Castle Residence  (PERM) WA Housing $308,977.66  $            61,074.40 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Marblemount Barn #1021 WA Buildings $602,243.31  $          159,053.99 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Agnes Creek Trail (PCT) WA Trails $154,089.36  $            52,215.88 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Big Beaver Trail WA Trails $2,388,727.06  $          309,418.52 2
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North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL East Bank Trail WA Trails $1,675,586.01  $            12,640.55 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Gorge Overlook Trail WA Trails $199,830.24  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Lakeshore Trail WA Trails $299,647.65  $            23,481.89 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Little Beaver Trail WA Trails $2,191,928.38  $          573,881.81 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Old Wagon Trail (PCT) WA Trails $308,546.95  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Park Creek Trail WA Trails $773,339.43  $          128,123.09 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Rainbow Creek Trail WA Trails $864,052.39  $            93,259.93 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Sahale Arm Trail WA Trails $338,723.87  $          286,095.58 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL LCS Copper Mountain Lookout WA Buildings $258,584.46  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL LCS Sourdough Mountain Lookout WA Buildings $258,584.46  $            49,051.63 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL LCS Desolation Peak Lookout WA Buildings $265,026.36  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Lower North Fork Cascade River Bridge WA Paved Roads $720,167.50  $              3,456.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA LACH Stehekin Landing Fuel Dock WA All Others $71,529.87  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL SCL FERC ELC Trails WA Trails $263,444.16  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA
SKA Colonial Creek Campground Lift Station WA

Waste Water

Systems
$247,078.38  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Volunteer Shelter WA Buildings $101,293.26  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Weaver Campground Marina WA All Others $387,453.48  $              2,719.60 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Summer Barge Landing Marina WA All Others $402,886.39  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Diablo Haul Road Marina WA All Others $88,274.78  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Colonial North Loop Sites WA Campgrounds $457,072.25  $            13,122.88 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Diablo Lake Trail Bridge, #9470-022T WA All Others $1,078,954.43  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Big Beaver Creek Trail Bridge, #9470-014T WA All Others $687,997.26  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Thunder Creek Trail Bridge, #9470-027T WA All Others $397,656.27  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL North Fork Bridge Creek Trail Bridge, #9470-020T WA All Others $307,141.63  $            30,000.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Agnes Creek Trail Bridge, #9470-021T WA All Others $264,141.80  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Thunder Knob Trail WA Trails $223,708.88  $            97,211.92 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Happy Creek Boardwalk Trail WA Trails $409,522.18  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Purple Point Toilet WA Buildings $31,983.68  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Diablo Lake Overlook Parking lot, and entrance  RT 906 WA Paved Roads $873,683.48  $          491,915.98 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA North Cascades Visitor Center Access Road, RT 204 WA Paved Roads $1,452,984.68  $          483,810.80 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Environmental Learning Center Access Road, RT 105 WA Paved Roads $363,683.78  $          115,214.51 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Stehekin Boat Landing Parking B. RT 918B WA Paved Roads $25,582.03  $            12,339.11 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA TRL Park Creek Trail Bridge, #9470-009P WA All Others $683,219.50  $            13,954.59 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Company Creek Road (paved section), RT 100A WA Paved Roads $141,262.40  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Treatment Plant Hill Road, RT 400 WA Paved Roads $114,589.42  $          131,544.51 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Marblemount Helicopter Landing Pad WA All Others $61,883.35  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1178-N P Hozomeen Duplex - outer envelope (SEA) WA Housing $424,444.07  $            26,150.00 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Q-1177-N P Hozomeen Duplex - outer envelope (T&S) WA Housing $424,444.07  $            35,462.63 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Robertson Pumphouse  No # WA Buildings $21,534.81  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA SKA Hozomeen Winnebago Cgd. Double Romtec Toilet North WA Buildings $25,740.65  $                       -   2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE Q-0143-NP Boulder Residence (PERM) WA Housing $308,977.66  $            11,510.40 2

North Cascades NP, Lake Chelan NRA, Ross Lake NRA STE LCS Golden West Lodge Garage/Workshop #0009 WA Buildings $258,271.99  $                       -   2

National Park of American Samoa
Tutuila - Mt. Alava (Fagaso Pass to Alava Summit) AS Unpaved Roads $682,669.20  $          252,580.00 2

National Park of American Samoa Tutuila - Sauma Ridge TH Pullout AS All Others $36,686.36  $                       -   2

National Park of American Samoa
Tutuila - Pola Island Trailhead Road AS Unpaved Roads $80,710.00  $            10,500.00 2

National Park of American Samoa Tutuila - Lower Sauma Ridge Trail AS Trails $25,899.08  $              3,787.74 2

National Park of American Samoa Tutuila - Upper Sauma Ridge Trail AS Trails $134,676.63  $            17,219.37 2

National Park of American Samoa Tutuila - Mauga Loa Trail AS Trails $216,732.15  $            20,588.98 2

National Park of American Samoa Tutuila - Vatia Powerline Trail AS Trails $120,457.11  $              9,154.58 2

National Park of American Samoa Tutuila - Pola Island Trail AS Trails $73,458.04  $              9,790.67 2

National Park of American Samoa Ofu - Ranger Station AS Buildings $205,365.42  $              6,220.00 2

National Park of American Samoa Computer System AS All Others $222,180.00  $                       -   2

National Park of American Samoa Parkwide Radio System AS All Others $1,094,903.04  $                       -   2

National Park of American Samoa Parkwide Telephone System AS All Others $53,323.20  $                       -   2

National Park of American Samoa Tutuila - Breaker's Point, WW2 Site Trail AS Trails $41,186.84  $            11,148.07 2

National Park of American Samoa Tutuila - Blunt's Point, WW2 Site Trail AS Trails $42,396.57  $            26,821.90 2

National Park of American Samoa Tutuila - Fagatele Bay - Beach & Overlook Trail AS Trails $56,401.73  $              4,028.51 2

National Park of American Samoa Tutuila - Fagatele Bay - Sliding Rock Trail AS Trails $39,928.41  $              5,761.58 2

National Park of American Samoa Tutuila - Fagatele Bay - Larsen's Bay Trail AS Trails $99,821.03  $              7,895.39 2

National Park of American Samoa Tutuila-Warehouse AS Buildings $363,042.12  $                       -   2

National Park of American Samoa Parkwide Interpretive Media Exhibits AS All Others $556,516.46  $                       -   2

National Park of American Samoa Tutuila - Tuafanua Trail AS Trails $82,936.86  $                       -   2

Olympic NP OPIBldg 371 Lake Crescent Rosemary Generator House WA Buildings $44,419.59  $                       -   2

Olympic NP OPIBldg 393 Lake Crescent Rosemary Laundry and Toilets WA Buildings $426,241.94  $                       -   2

Olympic NP Trail Dosewallips Main  Fork WA Trails $4,121,211.71  $            54,385.41 2

Olympic NP Trail Dosewallips West Fork WA Trails $3,469,612.85  $            62,792.10 2

Olympic NP Trail Deer Park Royal Basin/ Upper Dungeness WA Trails $2,118,854.97  $            61,335.84 2

Olympic NP Trail Hurricane Ridge Grand Valley WA Trails $4,893,409.47  $          166,365.36 2

Olympic NP Trail Deer Park Deer Park WA Trails $3,310,580.57  $            90,332.05 2

Olympic NP Trail Headquarters Area Headquarters Area WA Trails $2,967,675.20  $              9,094.08 2

Olympic NP Trail  Heart O The Hills WA Trails $4,513,259.09  $            95,984.53 2

Olympic NP Trail Hurricane Ridge Hurricane Secondary WA Trails $2,792,117.80  $          184,079.75 2

Olympic NP Trail  Elwha River #1 WA Trails $2,647,689.27  $            51,488.00 2

Olympic NP Trail Elwha Boulder Creek WA Trails $5,080,588.80  $            53,418.09 2

Olympic NP Trail Sol Duc Sol Duc #1 WA Trails $5,632,774.91  $          121,915.60 2

Olympic NP Trail Sol Duc Sol Duc #2 WA Trails $5,191,586.98  $          117,573.45 2

Olympic NP Trail Hoh Hoh River #1 WA Trails $5,062,561.87  $            45,942.75 2

Olympic NP Trail Quinault North Fork Nature WA Trails $1,823,677.08  $              4,906.89 2

Olympic NP Trail Lake Ozette Lake Ozette WA Trails $11,660,373.82  $          373,535.78 2

Olympic NP Trail Dosewallips West Fork Major Bridge High Dose WA All Others $387,427.78  $                       -   2

Olympic NP Trail Dosewallips West Fork Major Bridge WF Dose Gluelam WA All Others $196,915.27  $                       -   2

Olympic NP Trail Headquarters Bridge Peabody WA All Others $74,769.79  $            56,163.00 2

Olympic NP Trail Sol Duc #2 Major Bridge Canyon Creek WA All Others $181,373.56  $                       -   2

Olympic NP Trail Elwha Boulder Creek Bridge Boulder Creek WA All Others $132,778.77  $          124,000.05 2

Olympic NP Trail Quinault North Fork Nature Major Bridge Kestner WA All Others $125,791.34  $                       -   2

Olympic NP Trail Quinault North Fork Nature Major Bridge Maple Glade WA All Others $157,970.52  $                       -   2

Olympic NP Trail Lake Ozette Major Bridge Mile .79 Cape Alava WA All Others $121,890.84  $            40,522.91 2

Olympic NP Trail Lake Ozette Major Bridge Mile 1.22 Cape Alava WA All Others $118,965.46  $            36,459.12 2

Olympic NP Trail Elwha River #1 Footlog Idaho WA All Others $65,821.05  $                       -   2

Olympic NP Trail Elwha Boulder Creek Footlog Boulder Creek WA All Others $36,079.69  $                       -   2

Olympic NP Trail Sol Duc #1 Footlog Sol Duc River WA All Others $29,288.03  $                       -   2

Olympic NP Trail Headquarters Area Minor Bridge Peabody WA All Others $54,709.60  $                       -   2

Olympic NP Trail Lake Ozette Major Bridge Corten in Pk Lot WA All Others $124,328.65  $                       -   2

Olympic NP Trail Sol Duc #2 Minor Bridge Canyon Creek WA All Others $87,761.40  $            80,994.42 2

Olympic NP Trail Hoh River #1 Minor Bridge Mineral Creek WA All Others $148,219.26  $            81,853.74 2

Olympic NP Trail Hoh River #1 Minor Bridge "False Cougar" WA All Others $101,413.18  $            81,853.74 2

Olympic NP Trail Hoh River #1 Minor Bridge Unnamed Slough WA All Others $97,512.67  $                       -   2

Olympic NP Trail Quinault North Fork Nature Minor Bridge July Creek CG WA All Others $128,716.72  $                       -   2

Olympic NP Trail Lake Ozette Minor Bridge Mile 1.66 Sand Point WA All Others $66,796.18  $            29,643.00 2

Olympic NP Trail Dosewallips River Major Bridge Deception Creek WA All Others $102,414.94  $                       -   2

Olympic NP Trail Elwha River #1 Major Bridge Lillian Bridge WA All Others $196,000.46  $                       -   2

Olympic NP Grnd Headquarters Port Angeles Visitor Center Grounds WA All Others $388,962.24  $          270,850.00 2

Olympic NP OPIHous Lake Crescent LaSage Residence WA Buildings $432,256.45  $                       -   2

Olympic NP Bldg 1298 Kalaloch Waste Water Treatment Lagoon Building WA Buildings $56,749.22  $                       -   2

Olympic NP Bldg Quinault July Creek CXT Vault Toilet (C-L) WA Buildings $30,703.49  $              1,006.50 2

Olympic NP Bldg Quinault North Fork Trail CXT Vault Toilet (G-R) WA Buildings $30,703.49  $              1,178.00 2

Olympic NP Bldg Headquarters Beaumont Cabin WA Buildings $79,846.07  $              1,700.92 2

Olympic NP Bldg Deer Park Campground Top CXT Vault Toilet 2 (G-R) WA Buildings $30,703.49  $              1,178.00 2

Olympic NP Bldg 1506 Deer Park Ranger Station Vault Toilet WA Buildings $7,756.67  $                       -   2

Olympic NP Cmpg Elwha Altaire WA Campgrounds $688,669.13  $          121,060.62 2

Olympic NP Grnd Elwha Grounds WA All Others $1,573,093.06  $                460.00 2

Olympic NP Bldg 1 Headquarters Administration Building WA Buildings $6,289,766.94  $          357,464.91 2

Olympic NP Cmpg Heart O the Hills Campground WA Campgrounds $1,650,739.90  $          868,043.52 2

Olympic NP Bldg 946 Hoh Generator Powerhouse WA Buildings $149,250.44  $              1,175.70 2

Olympic NP SPFE Hoh Amphitheater WA All Others $816,174.18  $            88,884.01 2

Olympic NP Cmpg Hoh Campground WA Campgrounds $905,599.90  $          674,757.81 2

Olympic NP Cmpg Kalaloch Campground WA Campgrounds $2,754,676.51  $          575,995.73 2

Olympic NP Bldg 1309 Lake Crescent Water Treatment Plant/Pumphouse WA Buildings $617,147.72  $              7,276.31 2

Olympic NP Bldg 1316 Lake Crescent Log Cabin Resort Waste Water Plant WA Buildings $226,996.86  $                       -   2

Olympic NP Cmpg Lake Crescent Fairholme Campground WA Campgrounds $1,541,241.51  $            15,635.33 2

Olympic NP SPFE Kalaloch Amphitheater WA All Others $1,184,723.64  $          118,991.93 2

Olympic NP Road Lake Crescent East Beach Paved RT101 WA Paved Roads $10,279,646.50  $       5,078,133.73 2

Olympic NP SPFE Sol Duc Amphitheater WA All Others $1,007,133.13  $            71,872.95 2

Olympic NP Road Staircase Paved RT207 WA Paved Roads $2,130,795.07  $       1,172,603.76 2

Olympic NP Grnd Lake Ozette Grounds WA All Others $393,102.90  $              4,952.50 2

Olympic NP Cmpg Mora Campground WA Campgrounds $710,397.00  $            11,327.67 2

Olympic NP Bldg 140 Quinault Graves Creek A Loop Comfort Station WA Buildings $149,923.51  $            88,928.37 2

Olympic NP Bldg 141 Quinault Graves Creek B Loop Comfort Station WA Buildings $149,923.51  $            86,880.80 2

Olympic NP Grnd Quinault Grounds WA All Others $830,885.30  $          155,817.04 2

Olympic NP Bldg 1500 Sol Duc Fee Station WA Buildings $44,444.35  $                       -   2

Olympic NP Road Elwha Valley Paved RT100 WA Paved Roads $31,769,962.56  $     13,974,719.33 2

Olympic NP Cmpg Sol Duc Campground WA Campgrounds $1,158,744.60  $          245,091.14 2

Olympic NP
Road Elwha Whiskey Bend Unpaved RT216 WA Unpaved Roads $5,691,226.17  $            73,951.54 2

Olympic NP Road Lake Crescent Camp David Jr Paved  RT102 WA Paved Roads $5,910,710.35  $       2,857,194.47 2

Olympic NP Cmpg  Staircase Campground WA Campgrounds $1,002,215.14  $            27,500.00 2

Olympic NP
Road Deer Park Unpaved RT218 WA Unpaved Roads $5,818,383.58  $       1,151,728.59 2

Olympic NP Bldg Deer Park Campground Bottom CXT Vault Toilet 1 (G-R) WA Buildings $30,703.49  $              1,178.00 2

Olympic NP Road  Headquarters  Paved  RT401 WA Paved Roads $3,192,593.29  $       1,546,011.20 2

Olympic NP Grnd Headquarters Grounds WA All Others $6,470,085.95  $          429,416.57 2
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Olympic NP Bldg 1248 Hurricane Ridge Water Pumphouse WA Buildings $64,694.11  $              1,144.33 2

Olympic NP IM Area Lake Ozette WA All Others $12,439.24  $                       -   2

Olympic NP IM Lake Ozette Kiosk WA All Others $13,936.55  $                       -   2

Olympic NP IM Misc. Exhibits WA All Others $6,886.69  $                       -   2

Olympic NP IM The Olympic Rainforest WA All Others $17,216.73  $                       -   2

Olympic NP IM Fragile WA All Others $6,886.69  $                       -   2

Olympic NP IM The Rainforest Climate WA All Others $10,416.66  $                       -   2

Olympic NP IM Rainfall Exhibit WA All Others $10,416.66  $                       -   2

Olympic NP IM Tree Exhibit WA All Others $10,416.66  $                       -   2

Olympic NP IM Relief Map WA All Others $30,781.64  $                       -   2

Olympic NP IM The Continuing Forest WA All Others $10,416.66  $                       -   2

Olympic NP IM Ephiphytes WA All Others $24,103.42  $                       -   2

Olympic NP IM Glaciers Carved this Valley WA All Others $13,773.38  $                       -   2

Olympic NP IM General Exhibit WA All Others $10,416.66  $                       -   2

Olympic NP IM The Elk WA All Others $30,858.14  $                       -   2

Olympic NP IM Variety Animals WA All Others $10,416.66  $                       -   2

Olympic NP IM Olympic National Park WA All Others $173,575.81  $                       -   2

Olympic NP IM Combine these Components WA All Others $17,216.73  $                       -   2

Olympic NP Trail Elwha Boulder Creek Major Bridge Crystal Creek WA All Others $145,892.28  $                       -   2

Olympic NP Trail Elwha River #1 Minor Bridge Mineral Deposit Creek WA All Others $65,821.05  $                       -   2

Olympic NP Trail Elwha Long Ridge Bridge Idaho Creek WA All Others $39,952.41  $                       -   2

Olympic NP Bldg Lake Crescent Log Cabin Resort Well House WA Buildings $22,699.69  $                       -   2

Olympic NP Bldg Elwha Mills Boat Ramp Vault Toilet WA Buildings $19,391.67  $                       -   2

Olympic NP Bldg 1256 Kalaloch Water Treatment Plant WA Buildings $194,082.32  $              6,474.74 2

Olympic NP Bldg Kalaloch North Campground Lift Station WA Buildings $18,159.75  $                       -   2

Olympic NP Road Lake Crescent East Beach Lyre River Paved  RT116 WA Paved Roads $9,743,878.95  $          953,655.81 2

Olympic NP
Road Hurricane Ridge Obstruction Point  Unpaved  RT217 WA Unpaved Roads $10,867,309.99  $          133,732.57 2

Olympic NP Parking  Area  Headquarters Administration Bldg Paved  900P WA Paved Roads $269,401.12  $            37,163.15 2

Olympic NP Parking Area Heart O the Hills Lookout Paved RT901 WA Paved Roads $444,450.26  $            83,402.97 2

Olympic NP Parking Area Hurricane Seige of Ice/Rainshdow Paved RT902 WA Paved Roads $395,575.87  $            16,053.67 2

Olympic NP Parking Area Hurricane Visitor Center Paved RT905 WA Paved Roads $3,364,844.56  $          465,950.62 2

Olympic NP Parking Area Elwha Madison Creek Falls Paved RT910 WA Paved Roads $142,488.76  $            66,943.62 2

Olympic NP Parking Area Lake Crescent Boat Launch Paved RT914 WA Paved Roads $933,435.09  $          320,447.56 2

Olympic NP Parking Area Hoh Visitor Center Paved 936P WA Paved Roads $972,574.06  $          548,674.55 2

Olympic NP Soldiers Bridge (Elwha) 9500-013 WA Paved Roads $11,000,849.84  $            49,207.50 2

Olympic NP Lyre River Bridge (Lake Crescent) 9500-003P WA Paved Roads $3,939,721.81  $            30,071.25 2

Olympic NP Staircase Bridge 9500-001 WA Paved Roads $5,273,666.81  $            32,805.00 2

Olympic NP CGrnds Lake Crescent Log Cabin Resort Grounds WA All Others $2,263,470.53  $            96,965.31 2

Olympic NP
CParking Area Lake Crescent Log Cabin Resort Unpaved WA Unpaved Roads $579,873.80  $            45,378.77 2

Olympic NP CBldg 1156 Sol Duc Hot Springs Resort Motel 10A,11A,12A,14A, WA Buildings $807,628.92  $              2,419.27 2

Olympic NP CBldg 1524 Sol Duc Hot Springs Resort Pool Booth WA Buildings $67,724.73  $                       -   2

Olympic NP CBldg 1526 Sol Duc Hot Springs Resort Lodge Walk in Cooler B WA Buildings $48,063.07  $                       -   2

Olympic NP CGrnd Sol Duc Hot Springs Resort Grounds WA All Others $1,368,627.91  $                       -   2

Olympic NP
CRoad Sol Duc Hot Springs Resort UnPaved Roads WA Unpaved Roads $750,724.02  $                       -   2

Olympic NP CBldg 747 Kalaloch Lodge Manager s Residence WA Buildings $761,484.15  $              3,306.52 2

Olympic NP CBldg 1433 Kalaloch Lodge Employee House Bldg 1 WA Buildings $659,563.62  $            17,155.97 2

Olympic NP CBldg 1434 Kalaloch Lodge Employee House Bldg 2 WA Buildings $659,563.62  $            21,268.25 2

Olympic NP CBldg 1435 Kalaloch Lodge Employee House Bldg 3 WA Buildings $478,520.14  $            15,855.88 2

Olympic NP CGrnd Kalaloch Lodge Grounds WA All Others $2,226,632.86  $              3,859.18 2

Olympic NP CBldg 1446 Lake Crescent Lodge Assistant Managers Quarters WA Buildings $316,560.71  $                       -   2

Olympic NP CBldg 1447 Lake Crescent Lodge Dorm A WA Buildings $808,638.46  $                       -   2

Olympic NP CBldg 1448 Lake Crescent Lodge Dorm B WA Buildings $808,638.46  $                       -   2

Olympic NP CBldg 1449 Lake Crescent Lodge 4-Plex A WA Buildings $358,048.82  $                       -   2

Olympic NP CBldg 1450 Lake Crescent Lodge Housing Commons WA Buildings $358,048.82  $                       -   2

Olympic NP CBldg 1451 Lake Crescent Lodge 4-Plex B WA Buildings $358,048.82  $                       -   2

Olympic NP CBldg 1452 Lake Crescent Lodge 4-Plex C WA Buildings $358,048.82  $                       -   2

Olympic NP CGrnd Lake Crescent Lodge Grounds WA All Others $1,895,337.42  $            33,876.90 2

Olympic NP Bldg Quinault Graves Creek Trail Head CXT Vault Toilet (?-?) WA Buildings $30,703.49  $              1,178.00 2

Olympic NP Bldg Quinault Graves Creek Campground CXT Vault Toilet (?-?) WA Buildings $30,703.49  $              1,178.00 2

Olympic NP Util Lake Crescent Electrical System WA All Others $213,709.39  $                       -   2

Oregon Caves NM & Pres ORCA-0404 - Maintenance Area Access Road OR Paved Roads $508,347.84  $            21,260.43 2

Oregon Caves NM & Pres ORCA-0900B - VC Parking OR Paved Roads $43,347.93  $                       -   2

Oregon Caves NM & Pres ORCA-0900C - VC Parking OR Paved Roads $85,843.31  $                       -   2

Oregon Caves NM & Pres ORCA-0900D - VC Parking OR Paved Roads $260,176.58  $                       -   2

Oregon Caves NM & Pres ORCA-0901A - Chateau Parking OR Paved Roads $193,895.42  $            22,644.99 2

Oregon Caves NM & Pres ORCA-0901B - Chateau Parking OR Paved Roads $68,122.31  $                       -   2

Oregon Caves NM & Pres ORCA-0901C - Chateau Parking OR Paved Roads $71,881.31  $                       -   2

Oregon Caves NM & Pres ORCA-0902 - ADA Parking OR Paved Roads $25,727.83  $                       -   2

Oregon Caves NM & Pres ORCA-0903 - Maintenance/Employee Parking OR Paved Roads $70,999.37  $                       -   2

Oregon Caves NM & Pres ORCA Fuel System OR All Others $57,677.84  $                       -   2

Oregon Caves NM & Pres GRNDS Cave Creek Campground OR Campgrounds $311,940.72  $            82,851.43 2

Oregon Caves NM & Pres UTIL Cave Creek Campground Water System OR Water Systems $143,959.49  $              7,608.06 2

Oregon Caves NM & Pres ORCA-0400 - Residence Area Road OR Paved Roads $2,033,391.36  $          298,721.41 2

Oregon Caves NM & Pres GRDS  Cave Develop Area OR All Others $2,338,400.06  $            24,470.82 2

Oregon Caves NM & Pres BLDG Admin  Hq Building OR Buildings $1,499,542.94  $            12,825.98 2

Oregon Caves NM & Pres BLDG Kiosk (hs) OR Buildings $189,503.99  $            12,323.54 2

Oregon Caves NM & Pres BLDG Maint Shop OR Buildings $683,092.41  $            37,679.12 2

Oregon Caves NM & Pres BLDG Visitor Center Cave Junction OR Buildings $850,757.08  $            43,457.33 2

Oregon Caves NM & Pres BLDG H20 Maint Shop Area OR Buildings $26,230.75  $                       -   2

Oregon Caves NM & Pres
UTIL Waste Water Maint Fac OR

Waste Water

Systems
$119,323.10  $                       -   2

Oregon Caves NM & Pres UTIL  ORCA Radio System OR All Others $711,686.98  $              5,292.34 2

Oregon Caves NM & Pres UTIL  ORCA  Telephone System OR All Others $1,171,857.30  $                       -   2

Grand Canyon Parashant NM Dellenbaugh Admin Site Water System UT Water Systems $1,031,377.90  $            12,425.00 2

Grand Canyon Parashant NM Dellenbaugh Admin Site Electrical/Solar System UT All Others $284,451.54  $            23,072.97 2

Pinnacles NM
Grassy Canyon Hilltop Feed Site Road, RT 410 CA Unpaved Roads $188,183.43  $                       -   2

Pinnacles NM
Grassy Canyon Facility Access Road, RT 411 CA Unpaved Roads $218,817.94  $                       -   2

Pinnacles NM
Grassy Canyon Road, RT 413 CA Unpaved Roads $205,688.86  $                       -   2

Pinnacles NM 
Campground Waste Water Sys, Manager RV Site & Dump Station CA

Waste Water

Systems
$27,557.07  $                       -   2

Pinnacles NM
Campground Road, RT 100ZZ CA Unpaved Roads $2,093,861.29  $          330,050.82 2

Pinnacles NM Main Grounds - Pinnacles Campground CA Campgrounds $3,551,502.86  $            47,600.00 2

Pinnacles NM Campground Swimming Pool CA All Others $595,442.40  $                       -   2

Pinnacles NM West Pinnacles Visitor Contact Station #260 CA Buildings $1,473,476.05  $                       -   2

Pinnacles NM
West Pinnacles Waste Water System CA

Waste Water

Systems
$915,789.22  $                       -   2

Pinnacles NM West Pinnacles Dorm, 4 Bedroom #106 CA Housing $599,993.13  $                       -   2

Pinnacles NM West Pinnacles House #107 CA Housing $332,304.85  $                       -   2

Pinnacles NM West Pinnacles House #108 CA Housing $332,304.85  $                409.64 2

Pinnacles NM West Pinnacles HVAC Plant CA All Others $484,998.55  $                       -   2

Pinnacles NM Bear Gulch Picnic Area CA All Others $346,404.57  $            15,000.00 2

Pinnacles NM Chief Ranger House #2 CA Housing $337,043.50  $          124,376.82 2

Pinnacles NM Moses Spring Comfort Station #18 CA Buildings $97,658.51  $              8,693.02 2

Pinnacles NM Superintendent House #19 CA Housing $515,965.84  $            38,474.45 2

Pinnacles NM Chaparral Comfort Station #518 CA Buildings $176,715.40  $            20,884.02 2

Pinnacles NM Chaparral Picnic Area CA All Others $288,670.48  $                       -   2

Pinnacles NM Scout Peak Pit Toilet #400 CA Buildings $15,398.43  $              1,514.21 2

Pinnacles NM Chalone Duplex 101 & 102 CA Housing $582,509.61  $            36,090.10 2

Pinnacles NM
Bear Gulch Sewer System CA

Waste Water

Systems
$3,311,517.18  $          694,591.00 2

Pinnacles NM Chalone Fueling Station CA All Others $110,649.87  $                       -   2

Pinnacles NM Chaparral Photovoltaic System CA All Others $420,546.23  $                       -   2

Pinnacles NM
Chaparral Sewer System CA

Waste Water

Systems
$804,871.64  $                       -   2

Pinnacles NM
Fire Access Road, RT 409 CA Unpaved Roads $318,145.35  $                       -   2

Pinnacles NM
Chalone Sewer System CA

Waste Water

Systems
$804,871.64  $          864,000.00 2

Pinnacles NM Parkwide Telephone System CA All Others $845,528.21  $                       -   2

Pinnacles NM Parkwide Radio System CA All Others $828,855.82  $                       -   2

Pinnacles NM Condor Gulch Comfort Station #17 CA Buildings $78,591.85  $              2,724.47 2

Pinnacles NM Chalone Duplex 103 & 104 CA Housing $1,121,575.07  $            12,050.60 2

Pinnacles NM Chalone 8-Bedroom Dorm #105 CA Housing $1,111,972.01  $            16,489.37 2

Pinnacles NM Peaks View Picnic Area CA All Others $65,022.31  $            96,666.00 2

Pinnacles NM Campground Comfort Station 1 CA Buildings $211,128.39  $            26,100.07 2

Pinnacles NM Campground Comfort Station 2 CA Buildings $211,128.39  $            26,730.87 2

Pinnacles NM Campground Comfort Station 3 CA Buildings $211,128.39  $            26,140.51 2

Pinnacles NM Campground Comfort Station 4 CA Buildings $211,128.39  $            26,100.07 2

Pinnacles NM Campground Comfort Station w/Shower 5 CA Buildings $211,360.91  $            26,980.87 2

Pinnacles NM
Campground Waste Water System for CS-1 CA

Waste Water

Systems
$36,143.35  $                       -   2

Pinnacles NM
Campground Waste Water System for CS-2 CA

Waste Water

Systems
$36,143.35  $                       -   2

Pinnacles NM
Campground Waste Water System for CS-3 CA

Waste Water

Systems
$36,143.35  $                       -   2

Pinnacles NM
Campground Waste Water System for CS-4 CA

Waste Water

Systems
$36,143.35  $                       -   2
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Pinnacles NM
Campground Waste Water System for CS-5 CA

Waste Water

Systems
$18,970.79  $                       -   2

Pinnacles NM Campground Electrical System CA All Others $196,407.12  $            15,000.00 2

Pinnacles NM Parkwide IT System CA All Others $379,994.67  $            75,000.00 2

Point Reyes NS
L Ranch Road Route 0104 (UNPAVED) CA Unpaved Roads $3,575,775.64  $          190,065.72 2

Point Reyes NS Historic Pierce Point Ranch Main House (Res.180) (FM) (CR) CA Housing $1,125,326.54  $          203,131.97 2

Point Reyes NS Lighthouse VC Office(FM) CA Buildings $141,632.92  $            75,475.88 2

Point Reyes NS Lighthouse Apartment Garage w/Public Restrooms(FM) CA Buildings $320,568.77  $            36,976.01 2

Point Reyes NS Drakes Beach Cafe(FM) CA Buildings $432,540.53  $          232,835.70 2

Point Reyes NS North Beach Road Route 102 (PAVED) CA Paved Roads $2,734,362.51  $       1,075,955.78 2

Point Reyes NS North Beach Comfort Statio-Bldg 34(FM) CA Buildings $399,171.34  $            80,413.20 2

Point Reyes NS South Beach Road Route 100 (PAVED) CA Paved Roads $2,241,280.74  $       1,006,599.00 2

Point Reyes NS South Beach Comfort Station(FM) CA Buildings $591,364.95  $              4,183.02 2

Point Reyes NS Mt. Vision Road Route 204 (PAVED) CA Paved Roads $21,655,617.98  $       1,914,855.54 2

Point Reyes NS Estero Trail Road Route 203 A (PAVED) CA Paved Roads $3,707,073.30  $          779,623.06 2

Point Reyes NS Vault Toilets at Limantour  Main Parking (FM) CA Buildings $69,350.38  $                       -   2

Point Reyes NS Administrative Building HQ Bldg 64(FM) CA Buildings $2,887,986.15  $            45,452.02 2

Point Reyes NS Ranger Headquarters Building-HQ Bldg 63(FM) CA Buildings $840,533.28  $            11,567.01 2

Point Reyes NS Ranger Cache (Bldg 77)(FM) CA Buildings $1,724,170.83  $                       -   2

Point Reyes NS B&U Facility, Bldg 75, 76(FM) CA Buildings $1,882,794.55  $          160,507.27 2

Point Reyes NS Resource MGMT Building 66(FM) CA Buildings $1,810,379.38  $            93,074.27 2

Point Reyes NS GIS Lab, Annex,  Bldg 532(FM) CA Buildings $474,146.98  $            20,900.57 2

Point Reyes NS Bear Valley  Resource Mgmt Annex 533A(FM) CA Housing $543,113.81  $              8,796.14 2

Point Reyes NS Bear Valley Apt Residence 533B(FM) CA Housing $450,398.39  $              8,277.87 2

Point Reyes NS Roads and Trails Facility(R&T)(FM) CA Buildings $1,034,502.50  $            66,169.64 2

Point Reyes NS R&T Additional Office Shed (Old Sign Shop)(FM) CA Buildings $108,622.76  $              9,821.55 2

Point Reyes NS Vehicle Wash Facility(Washrack)(R&T)(FM) CA Buildings $179,075.30  $          201,865.05 2

Point Reyes NS PRNSA Bldg 70(FM), Historic W Ranch Rapp House  (CR) CA Buildings $3,495,410.66  $          343,398.11 2

Point Reyes NS Bear Valley Trailhead Comfort Station(FM) CA Buildings $354,818.97  $                       -   2

Point Reyes NS Historic W Ranch Red Barn(FM) CA Buildings $11,102,948.21  $              4,707.45 2

Point Reyes NS
Five Brooks Road Route 0213 (UNPAVED) CA Unpaved Roads $275,059.66  $            25,662.91 2

Point Reyes NS Hagmaier Historic Bunk House (Bldg 173 - PRBO)(FM) (CR) CA Buildings $1,919,320.76  $            92,252.34 2

Point Reyes NS Vault Toilet (Palomarin)(FM) CA Buildings $69,350.38  $            21,202.09 2

Point Reyes NS Stewart Horse Camp Restroom-Shower Facilities(FM) CA Buildings $249,358.89  $            68,542.47 2

Point Reyes NS Fire Cache Engine Bay(FM) Bldg 561 CA Buildings $545,216.78  $                       -   2

Point Reyes NS Point Reyes Hostel Bunkhouse /Dormitory CA Buildings $707,921.65  $          101,868.61 2

Point Reyes NS Morgan Horse Ranch MHR Offices Bldg 73 CA Buildings $103,450.25  $                       -   2

Point Reyes NS Historic Lifeboat Marine Railway (CR) CA All Others $4,846,012.42  $                       -   2

Point Reyes NS Historic RCA (Bolinas) Tuning Building - Bldg. 42 (CR) CA Buildings $198,857.63  $                       -   2

Point Reyes NS Ranger Cache Bldg 77 Photovoltaic System CA All Others $83,954.64  $                       -   2

Point Reyes NS Beaches Water System (Gallagher Wells) Photovoltaic System CA All Others $41,872.58  $                       -   2

Point Reyes NS Sky Camp .65 KW Photovoltaic System CA All Others $58,051.19  $                       -   2

Point Reyes NS Glen Camp .5 KW Photovoltaic System CA All Others $58,051.19  $                       -   2

Point Reyes NS USCG Coast Guard Access Road Route 0220 CA Paved Roads $2,238,756.78  $          568,055.44 2

Point Reyes NS Laguna Road Route 210 (PAVED) CA Paved Roads $1,479,245.29  $          324,602.29 2

Point Reyes NS
Coast Camp Road  Route 0214 (UNPAVED) CA Unpaved Roads $2,326,546.33  $          517,799.06 2

Point Reyes NS
Sky Camp Road Route 0215 (UNPAVED) CA Unpaved Roads $1,671,120.73  $          320,692.81 2

Point Reyes NS
Glen Camp Road Route 0216 (UNPAVED) CA Unpaved Roads $1,542,572.98  $          253,875.87 2

Point Reyes NS Historic RCA Receiving Station Bldg.- NDOC (FM) (CR) CA Buildings $7,009,423.80  $          358,400.65 2

Point Reyes NS Home Ranch Dam CA All Others $2,023,285.90  $                       -   2

Point Reyes NS Kehoe Ranch Dam CA All Others $1,498,580.43  $                       -   2

Point Reyes NS Niman Schell Dam CA All Others $2,341,316.47  $            33,078.92 2

Point Reyes NS Duck Cove Water System CA Water Systems $254,122.87  $                       -   2

Point Reyes NS Historic Lifesaving Station Lookout (CR) CA Buildings $520,466.78  $                       -   2

Point Reyes NS Papermill Creek Trail CA Trails $115,199.41  $                       -   2

Point Reyes NS Giacomini Barn Trail CA Trails $85,008.14  $                       -   2

Point Reyes NS Historic RCA Generator Building (Bolinas) (CR) CA Buildings $362,627.49  $                       -   2

Point Reyes NS
Replace Failed Wastewater System, Histor CA

Waste Water

Systems
$66,291.94  $                       -   2

Point Reyes NS Chlorination Bldg - LH Area PORE(FM) CA Buildings $145,441.81  $                       -   2

Point Reyes NS Chlorination Bldg (Beaches)(Gallagher Well)( FM)PORE CA Buildings $44,768.83  $                       -   2

Point Reyes NS Education Center Trail CA Trails $484,843.54  $            10,631.49 2

Point Reyes NS Elephant Seal Overlook Trail CA Trails $498,904.55  $                       -   2

Point Reyes NS Glen Trail CA Trails $778,300.16  $            29,842.35 2

Point Reyes NS Sky Trail CA Trails $1,746,978.39  $            96,440.33 2

Point Reyes NS Fire Lane Trail CA Trails $1,920,116.32  $          207,222.24 2

Point Reyes NS Olema Valley Trail CA Trails $4,150,173.49  $          353,182.24 2

Point Reyes NS Glen Loop Trail CA Trails $766,755.27  $            33,515.60 2

Point Reyes NS Old Pine Trail CA Trails $1,189,012.05  $            34,616.69 2

Point Reyes NS Inverness Ridge Trail CA Trails $1,315,739.32  $          130,095.35 2

Point Reyes NS Bayview Trail CA Trails $1,414,128.01  $          129,921.15 2

Point Reyes NS Estero Trail CA Trails $8,290,069.20  $          104,100.11 2

Point Reyes NS Chimney Rock Trail CA Trails $588,383.34  $            84,526.72 2

Point Reyes NS Abbotts Lagoon Trail CA Trails $499,292.89  $            14,307.13 2

Point Reyes NS Morgan Trail CA Trails $200,531.02  $            17,023.06 2

Point Reyes NS Cross Marin Trail (Road) Route 0416(PAVED) CA Paved Roads $3,586,049.19  $          642,887.39 2

Point Reyes NS Muddy Hollow Trail CA Trails $2,780,863.02  $          165,845.79 2

Point Reyes NS Pierce Ranch Trail CA Trails $312,386.08  $            81,207.22 2

Point Reyes NS Bear Valley HQ- Grounds (Maintained Landscape) CA All Others $178,696.71  $            21,012.00 2

Point Reyes NS Glen Campground(FM) CA Campgrounds $72,437.79  $            30,434.11 2

Point Reyes NS Sky Campground(FM) CA Campgrounds $474,694.68  $            52,695.88 2

Point Reyes NS Wildcat Campground(FM) CA Campgrounds $181,094.47  $            34,435.74 2

Point Reyes NS Lifeboat Station Road Route 401 (PAVED) CA Paved Roads $1,503,273.43  $          193,129.28 2

Point Reyes NS Morgan Horse Ranch Road Route 408 (PAVED) CA Paved Roads $537,907.38  $            73,582.49 2

Point Reyes NS
Wildcat Campground  Road Route 0218 (UNPAVED) CA Unpaved Roads $1,542,572.98  $          258,585.10 2

Point Reyes NS Sacramento Landing Pier CA All Others $3,660,193.18  $          150,116.06 2

Point Reyes NS Main Bldg at Sacramento Landing (Spengers)BLDG 554(FM) CA Buildings $931,267.29  $          326,179.91 2

Point Reyes NS Coast Campground(FM) CA Campgrounds $217,313.37  $            42,971.07 2

Point Reyes NS Historic Lighthouse Fog Signal Equipment Building (CR) CA Buildings $417,085.18  $          136,539.50 2

Point Reyes NS Lighthouse Historic Landscape Features (CR) CA All Others $3,642,081.21  $          292,167.09 2

Point Reyes NS Buckley House  (Res. 552/9265)(FM) CA Housing $0.00  $            20,598.10 2

Point Reyes NS Burnett House  (Res. 553/9255 SFDB) (FM) CA Buildings $427,179.86  $              8,270.75 2

Point Reyes NS Historic Main House/Wilkins - Res 201A/B RE 76, RE 77 (FM) ( CA Housing $2,745,610.57  $          210,465.45 2

Point Reyes NS Vault toilet Estero Trailhead(FM) CA Buildings $69,350.38  $              2,237.71 2

Point Reyes NS Vault Toilet Abbotts Lagoon(FM) CA Buildings $69,350.38  $              7,920.85 2

Point Reyes NS Vault Toilet Kehoe Beach(FM) CA Buildings $69,350.38  $            13,656.22 2

Point Reyes NS Vault Toilet McClures Beach(FM) CA Buildings $69,350.38  $            10,581.76 2

Point Reyes NS Randall Spur Trail CA Trails $1,064,214.61  $            45,505.19 2

Point Reyes NS Delete Wildcat Campground Water System(FM) CA Water Systems $1,385,179.24  $                       -   2

Point Reyes NS Historic Wilkins Ranch Landscape CA All Others $2,620,632.65  $                977.04 2

Point Reyes NS Drakes Beach Restroom Facility(FM) CA Buildings $484,919.26  $            22,593.87 2

Point Reyes NS Water Treatment Plant-Limantour- Bldg 129 (FM) CA Buildings $179,075.30  $                       -   2

Point Reyes NS Chimney Rock Bus Shelter(FM) CA Buildings $67,670.02  $                       -   2

Point Reyes NS Fire Management (Admin) Office (FM) bldg 560 CA Buildings $501,599.44  $                       -   2

Point Reyes NS Bridge, 20x4  Abbotts Lagoon Trail CA All Others $62,719.52  $                       -   2

Point Reyes NS Bridge, 40x6, Abbotts Lagoon Trail CA All Others $125,439.03  $                       -   2

Point Reyes NS Bridge, 30x6, Estero Trail, Glenbrook CA All Others $50,428.82  $                       -   2

Point Reyes NS Bridge, 25x6, was 12x6, Olema Valley Trail CA All Others $42,024.01  $                       -   2

Point Reyes NS Bear Valley Picnic Area(FM) CA All Others $382,633.06  $            30,005.00 2

Point Reyes NS Drakes Beach Picnic Area & Grounds(FM) CA All Others $240,786.24  $            24,224.00 2

Point Reyes NS RCA Historic Road  (NDOC) Route 0411(PAVED) CA Paved Roads $895,502.71  $          354,164.99 2

Point Reyes NS
Chimney Rock Lower(Trailhead) Unpaved Parking Lot route 0917 CA Unpaved Roads $195,354.88  $          243,777.94 2

Point Reyes NS
Pierce Point Upper Parking Lot Route 0921 CA Unpaved Roads $130,236.58  $              9,968.16 2

Point Reyes NS
Palomarin Trailhead Parking Lot Route 0936 CA Unpaved Roads $358,150.61  $            27,417.74 2

Point Reyes NS
Five Brooks Trailhead Parking Lot Route 0939 CA Unpaved Roads $520,946.33  $            38,075.10 2

Point Reyes NS
Bear Valley Trailhead Parking Lot Route 0914 CA Unpaved Roads $868,243.89  $            35,784.52 2

Point Reyes NS
Limantour Bus Parking Lot Route 0908 CA Unpaved Roads $86,950.59  $              4,152.98 2

Point Reyes NS
Ed Center Parking Lot Route 0942 CA Unpaved Roads $21,706.10  $              7,074.96 2

Point Reyes NS
Lifeboat Station Parking Lot Route 0944 CA Unpaved Roads $108,530.49  $                       -   2

Point Reyes NS
Limantour Beach  Main Parking Lot Route 0945 CA Unpaved Roads $759,713.40  $            80,976.46 2

Point Reyes NS Headquarters Administration Parking Lot Route 0900 CA Paved Roads $154,239.49  $          103,737.11 2

Point Reyes NS North Beach Parking Lot route 0910 CA Paved Roads $572,889.53  $          451,232.16 2

Point Reyes NS Drakes Beach Parking Lot Route 0911 CA Paved Roads $3,525,474.03  $       4,609,394.57 2

Point Reyes NS South Beach Parking Lot Route 0909 CA Paved Roads $1,175,158.01  $       1,351,263.07 2

Point Reyes NS Historic Pierce Ranch Tank House (CR) CA Buildings $274,206.69  $                       -   2

Point Reyes NS Historic Pierce Ranch Wash House (CR) CA Buildings $286,217.61  $                       -   2

Point Reyes NS Historic Pierce Ranch School House (CR) CA Buildings $231,154.79  $                       -   2

Point Reyes NS Historic Pierce Ranch Carriage Shed (CR) CA Buildings $57,243.52  $                       -   2

Point Reyes NS Historic Pierce Ranch Bunkhouse (CR) CA Buildings $254,324.79  $            12,976.00 2
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Point Reyes NS Historic Pierce Ranch Blacksmith Shop (CR) CA Buildings $176,909.74  $                       -   2

Point Reyes NS Historic Pierce Ranch McClure Calf Shed (CR) CA Buildings $170,784.08  $            11,872.00 2

Point Reyes NS Historic Pierce Ranch Hay Barn (CR) CA Buildings $4,791,305.48  $            43,580.00 2

Point Reyes NS Historic Pierce Ranch New Dairy House (CR) CA Buildings $245,707.97  $            11,080.00 2

Point Reyes NS Historic Pierce Ranch Horse Barn (Bldg 191) (CR) CA Buildings $1,827,596.60  $          116,738.68 2

Point Reyes NS Historic Pierce Ranch Old Garage (CR) CA Buildings $110,568.59  $                       -   2

Point Reyes NS Historic Pierce Ranch Old Wagon Shed (CR) CA Buildings $786,265.51  $                       -   2

Point Reyes NS Historic Pierce Ranch Chicken House "A" (CR) CA Buildings $23,442.59  $                       -   2

Point Reyes NS Historic Pierce Ranch Chicken House "B" (CR) CA Buildings $34,187.10  $                       -   2

Point Reyes NS Historic Pierce Ranch Old Dairy House (CR) CA Buildings $804,894.80  $                       -   2

Point Reyes NS Historic Pierce Ranch Cistern (CR) CA Buildings $112,770.75  $                       -   2

Point Reyes NS Historic Pierce Ranch School Outhouse (CR) CA Buildings $33,073.40  $                       -   2

Point Reyes NS Historic Ingerman (Commonweal) Ranch House (CR) CA Buildings $1,509,829.69  $            83,040.13 2

Point Reyes NS Historic Lifeboat Station One-car Garage (CR) CA Buildings $119,736.89  $                       -   2

Point Reyes NS Historic Lifeboat Station Pumphouse (CR) CA Buildings $73,712.39  $                       -   2

Point Reyes NS Historic Lifeboat Station Fire Pumphouse (CR) CA Buildings $40,326.65  $                       -   2

Point Reyes NS Historic Lifeboat Station Three Stall Garage (CR) CA Buildings $189,372.25  $                       -   2

Point Reyes NS Historic RCA Transmitting Station Trans. Bldg 2A (Bolinas) ( CA Buildings $14,228,241.37  $          638,620.83 2

Point Reyes NS Historic Lifeboat Station Mortared Stone Wall (CR) CA All Others $1,963,081.77  $            51,630.00 2

Point Reyes NS Historic Lifeboat Station Low Rock Retaining Wall (CR) CA All Others $52,583.02  $            23,340.00 2

Point Reyes NS Sacramento Landing Road (Paved) CA Paved Roads $672,384.22  $                       -   2

Point Reyes NS Historic Pierce Ranch Gates, Fences, Corrals (CR) CA All Others $629,019.35  $            86,389.00 2

Point Reyes NS PRBO Field office (Bolinas)(FM) CA Buildings $2,313,264.60  $                       -   2

Point Reyes NS Vault Toilet Chimney Rock(FM) CA Buildings $84,988.20  $              6,757.89 2

Point Reyes NS Water System Residence 179 CA Water Systems $96,176.48  $                       -   2

Point Reyes NS Environmental Ed Center Cabin #1 (FM) CA Buildings $209,965.60  $            14,618.36 2

Point Reyes NS Environmental Ed Center Cabin #2 (FM) CA Buildings $209,965.60  $            23,248.56 2

Point Reyes NS Environmental Ed Center Cabin #3 (FM) CA Buildings $223,504.15  $            25,880.87 2

Point Reyes NS Environmental Ed Center Cabin #4 (FM) CA Buildings $223,504.15  $            23,248.56 2

Point Reyes NS Environmental Ed Center Cabin #5 (Annex) (FM) CA Buildings $223,504.15  $            10,850.09 2

Point Reyes NS Environmental Ed Center Cabin #6 (FM) CA Buildings $223,504.15  $            25,880.87 2

Point Reyes NS Vault Toilet Lighthouse Parking Lot (FM) CA Buildings $69,350.38  $            64,961.74 2

Point Reyes NS Water System- Res 174(Michaels) CA Water Systems $133,535.15  $                       -   2

Point Reyes NS AT&T and South Abbott's Lagoon Critical Resource Protection CA All Others $10,070,619.55  $                       -   2

Golden Gate NRA Crissy Field Promenade parking (RN962) East Beach CA Paved Roads $2,900,765.98  $       3,819,575.43 2

Golden Gate NRA West Bluff/Warming Hut Parking (RN960) CA Paved Roads $2,236,229.82  $            31,387.50 2

Golden Gate NRA Merchant Road (RN612) CA Paved Roads $556,220.70  $                       -   2

Golden Gate NRA
Sewer Line System, Presidio Area A CA

Waste Water

Systems
$994,524.07  $       1,068,147.71 2

Golden Gate NRA Warming Hut Parking Lot CA Paved Roads $3,421.51  $                       -   2

Golden Gate NRA State of the World Forum (FP-992) CA Buildings $2,180,490.15  $          137,442.92 2

Golden Gate NRA Baker Beach Landscaped Area CA All Others $556,534.24  $            88,915.38 2

Puukohola Heiau NHS Road Park Headquarters Parking Lot Rte-0900 HI Paved Roads $147,169.73  $            23,123.06 2

Puukohola Heiau NHS Road Spencer Beach Park Rte-0100 HI Paved Roads $4,414,329.12  $          136,822.64 2

Puukohola Heiau NHS Road Park Headquarters Entrance Rte-0010 HI Paved Roads $1,839,303.80  $          128,283.21 2

Puukohola Heiau NHS Road Visitor Center Parking Lot Rte-0901 HI Paved Roads $839,816.85  $            57,968.92 2

Puukohola Heiau NHS Road Visitor Center Exit HI Paved Roads $245,240.51  $                       -   2

Puukohola Heiau NHS Road Maintenance Facility Access HI Paved Roads $613,101.27  $                       -   2

Puukohola Heiau NHS Road Maintenance Facility Parking Area Rte-0902 HI Paved Roads $956,398.25  $            49,890.05 2

Puukohola Heiau NHS Bldg Park Headquarters HI Buildings $434,199.64  $            21,852.00 2

Puukohola Heiau NHS Bldg Administration Building HI Buildings $173,679.86  $              8,520.00 2

Puukohola Heiau NHS Arch Str Puukohola Heiau HI All Others $1,120,849.75  $          409,180.22 2

Puukohola Heiau NHS Arch Str Mailekini Heiau HI All Others $8,925,959.92  $                       -   2

Puukohola Heiau NHS Arch Str John Young Homestead HI All Others $1,307,063.04  $                       -   2

Puukohola Heiau NHS Bldg Maintenance Facility HI Buildings $1,456,247.93  $          103,747.00 2

Puukohola Heiau NHS Bldg Upper Restroom HI Buildings $208,390.21  $              6,000.00 2

Pu'uhonua O Honaunau NHP PUHO Interpretive Media HI All Others $94,704.23  $              1,500.00 2

Pu'uhonua O Honaunau NHP Upland Garden Bldg 7 Ki'i Storage (Curatorial) HI Buildings $446,976.94  $            15,908.69 2

Pu'uhonua O Honaunau NHP Honaunau Str 14 Holua HI All Others $1,192,212.55  $            59,080.00 2

Pu'uhonua O Honaunau NHP Honaunau Great Wall Str 1 HI All Others $4,317,711.08  $                       -   2

Pu'uhonua O Honaunau NHP Honaunau Str 9 Chief's House Complex HI All Others $20,816,873.02  $            49,058.40 2

Pu'uhonua O Honaunau NHP Kiilae Str 10 Kiilae Village Ruins HI All Others $257,707,594.25  $          237,023.31 2

Pu'uhonua O Honaunau NHP Keawe's Residential Complex HI All Others $4,437,761.47  $                       -   2

Pu'uhonua O Honaunau NHP Keokea Str 17 John Ahu Sr. Tomb HI All Others $3,252,700.98  $                       -   2

Pu'uhonua O Honaunau NHP Honaunau Str 8 'Ale'ale'a Heiau HI All Others $1,679,183.60  $                       -   2

Pu'uhonua O Honaunau NHP Kiilae Str 15 Holua HI All Others $1,435,652.58  $                       -   2

Pu'uhonua O Honaunau NHP Bldg 12  Administrative Building HI Buildings $2,903,213.93  $            81,747.00 2

Redwood NP Wolf Creek Shower/Restrooms, 5501 CA Buildings $453,865.66  $            57,589.93 2

Redwood NP Wolf Creek Activity Center, 5502 CA Buildings $1,562,354.61  $            14,275.76 2

Redwood NP Lost Man Creek Vault Toilet VT-5, 5700 CA Buildings $12,448.98  $                       -   2

Redwood NP Skunk Cabbage Vault Toilet VT-15, 5800 CA Buildings $12,448.98  $                       -   2

Redwood NP Entrance Sign Hiouchi CA All Others $101,567.99  $            41,097.16 2

Redwood NP Entrance Sign Crescent City CA All Others $101,567.99  $            40,459.41 2

Redwood NP Entrance sign Freshwater Lagoon Area CA All Others $101,567.99  $                       -   2

Redwood NP Parking Lady Bird Johnson Grove Rd.Paved - Rte 914 CA Paved Roads $478,467.15  $            25,086.15 2

Redwood NP Redwood Creek Trailhead  Vault Toilet VT-6, 5900 CA Buildings $12,448.98  $                       -   2

Redwood NP Redwood Creek Overlook Vault Toilet VT-9, 640 CA Buildings $12,448.98  $                       -   2

Redwood NP Tall Trees Vault Toilet VT-10, 6416 CA Buildings $52,908.15  $                       -   2

Redwood NP Dolason Vault Toilet VT-12, 6720 CA Buildings $25,520.40  $                       -   2

Redwood NP South Operations Center Ranger Residence, 6102 CA Housing $303,587.64  $                       -   2

Redwood NP Howland Hill Outdoor School Utility Building, 2910 CA Buildings $36,886.99  $                       -   2

Redwood NP Hiouchi Visitor Center Day Use / Picnic Area CA All Others $70,244.43  $                       -   2

Redwood NP Crescent Beach Day Use / Picnic Area CA All Others $84,108.46  $            12,230.57 2

Redwood NP Crescent Beach Overlook Day Use /  Picnic Area CA All Others $84,108.46  $                       -   2

Redwood NP Lagoon Creek Day Use / Picnic Area CA All Others $140,488.86  $              9,768.59 2

Redwood NP Elk Meadow Day Use / Picnic Area CA All Others $420,542.30  $            12,230.57 2

Redwood NP Crescent City Vista Point Day Use / Picnic Area CA All Others $17,561.11  $                       -   2

Redwood NP Orick Horse Trail - McCarther Creek Loop CA Trails $30,641,939.77  $          295,998.27 2

Redwood NP Water System, Howland Hill Outdoor School, 08-505 CA Water Systems $163,038.71  $              4,928.63 2

Redwood NP Water System, Crescent Beach, 08-501 CA Water Systems $227,092.84  $                       -   2

Redwood NP NOC Maintenance Facility Building CA Buildings $9,244,043.21  $                       -   2

Redwood NP Howland Hill Outdoor School Lodge CA Buildings $253,626.29  $                       -   2

Redwood NP Orick Horse Trail Vault Toilet CA Buildings $34,234.69  $                       -   2

Redwood NP Parking Crescent City Vista Paved Rte 904 CA Paved Roads $848,728.77  $            44,881.60 2

Redwood NP North District Interpretive Media CA All Others $3,355.10  $            46,241.45 2

Redwood NP Water System - Mill Creek Campground CA Water Systems $4,928,547.84  $            13,268.23 2

Redwood NP
Wastewater Systems, Elk Meadow CA

Waste Water

Systems
$114,540.01  $                       -   2

Redwood NP Howland Hill Outdoor School Vault Toilet VT-17 CA Buildings $12,448.98  $                       -   2

Redwood NP Crescent City Visitor Center Grounds CA All Others $256,484.59  $          106,678.11 2

Redwood NP Hiouchi Visitor Center, 1152 CA Buildings $1,978,010.21  $            86,140.08 2

Redwood NP Redwood Creek Trail CA Trails $2,600,270.88  $          301,719.82 2

Redwood NP Mill Creek Horse Trail CA Trails $876,184.04  $          209,605.25 2

Redwood NP Orick Horse Trail - 3Hr Loop CA Trails $723,164.22  $          173,127.20 2

Redwood NP
Tall Trees Access Road CA Unpaved Roads $9,305,486.15  $          402,328.03 2

Redwood NP
Wolf Creek Road CA Unpaved Roads $519,368.82  $          438,621.63 2

Redwood NP Howland Hill Outdoor School Kitchen, 2902 CA Buildings $130,788.66  $                       -   2

Redwood NP Howland Hill Outdoor School Restrooms, 2909 CA Buildings $175,951.90  $                       -   2

Redwood NP Nickel Creek Clivus, 2311 CA Buildings $48,799.11  $            94,016.21 2

Rosie the Riveter WWII Home Front NHP RORI VC Exhibit System CA All Others $1,741,891.20  $                       -   2

Rosie the Riveter WWII Home Front NHP RORI - Headquarters Office CA Buildings $1,487,400.90  $                       -   2

San Francisco Maritime NHP Visitor Center Exhibits CA All Others $3,151,081.18  $                       -   2

San Francisco Maritime NHP RT-Lower Van Ness Parking CA Paved Roads $1,685,660.69  $       1,658,236.31 2

San Francisco Maritime NHP Sea Scout Marina CA All Others $940,140.49  $          331,453.90 2

San Francisco Maritime NHP Balclutha - Exhibits CA All Others $2,640,666.12  $                       -   2

San Francisco Maritime NHP
Aquatic Park West Waste Water System CA

Waste Water

Systems
$82,379.41  $                       -   2

San Francisco Maritime NHP San Leandro Warehouse - G Polverosa CA Buildings $0.00  $                       -   2

San Francisco Maritime NHP Hyde Street Pier, NPS Owned Portion CA All Others $9,862,121.15  $       1,287,540.11 2

San Francisco Maritime NHP Aquatic Park Area Water System CA Water Systems $455,984.44  $                       -   2

San Francisco Maritime NHP AQ - NHL Aquatic Park Municipal Pier CA All Others $197,905,769.96  $     57,775,008.32 2

San Francisco Maritime NHP AQ-East Comfort Station CA Buildings $1,057,044.03  $          136,474.12 2

San Francisco Maritime NHP AQ-West Comfort Station CA Buildings $1,585,566.05  $          129,727.59 2

San Francisco Maritime NHP AQ-Sea Scout Base Building CA Buildings $710,626.29  $                       -   2

San Francisco Maritime NHP AQ-Aquatic Park, Landscape CA All Others $1,076,582.30  $              9,632.72 2

San Francisco Maritime NHP VP-Victorian Park, Landscape CA All Others $1,196,394.86  $          493,269.91 2

San Francisco Maritime NHP Hyde Street Pier Area, Docks, Piers CA All Others $25,398,341.40  $          240,104.17 2

San Francisco Maritime NHP HSP-Multi-Purpose Building CA Buildings $1,510,009.39  $          232,565.67 2

San Francisco Maritime NHP HSP-Tubbs Building CA Buildings $416,769.73  $            14,518.19 2

San Francisco Maritime NHP HSP-Pier Comfort Station CA Buildings $434,143.08  $                263.80 2

San Francisco Maritime NHP HSP-Small Boat Butler Bldg CA Buildings $252,735.78  $            39,679.63 2

San Francisco Maritime NHP HSP-Small Boat Work Shed CA Buildings $669,224.58  $                       -   2

San Francisco Maritime NHP HSP-Lewis Ark CA All Others $671,420.67  $            45,978.98 2

San Francisco Maritime NHP HS-Tug Eppleton Hall CA All Others $68,231,478.00  $          798,785.38 2

San Francisco Maritime NHP BS-HQ-Building E Fort Mason Center CA Buildings $40,422,257.51  $     12,925,232.93 2

San Francisco Maritime NHP RT-Lower Van Ness CA Paved Roads $2,056,563.85  $          454,052.43 2

San Francisco Maritime NHP RT-Aquatic Park Service Road CA Paved Roads $718,530.12  $          604,942.07 2

San Francisco Maritime NHP HSP Electrical System CA All Others $2,541,414.82  $            33,732.57 2

San Juan Island NHP
ROAD AC Salmon Banks 0102 WA Unpaved Roads $98,979.62  $            20,822.40 2

San Juan Island NHP
ROAD AC Jakle's Lagoon 0401 WA Unpaved Roads $6,847.21  $                       -   2
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San Juan Island NHP PKNG AC South Beach Parking  0901 WA Paved Roads $237,123.71  $          108,392.42 2

San Juan Island NHP
PKNG AC Jakle's Lagoon Parking 0902 WA Unpaved Roads $23,560.43  $            16,733.66 2

San Juan Island NHP BLDG Officer Quarters HS 10 WA Buildings $297,106.70  $            54,711.15 2

San Juan Island NHP Interpretive Media - American Camp WA All Others $678,214.23  $          597,366.00 2

San Juan Island NHP Interpretive Media - English Camp WA All Others $507,914.47  $            18,000.00 2

San Juan Island NHP
Visitor Center Septic System WA

Waste Water

Systems
$27,914.62  $                       -   2

San Juan Island NHP UTIL AC Water Sytem WA Water Systems $309,230.20  $                       -   2

San Juan Island NHP English Camp Contemporary Trails WA Trails $838,130.27  $          158,345.57 2

San Juan Island NHP TRLS AC Contemporary Trails WA Trails $772,191.19  $          341,423.94 2

San Juan Island NHP BLDG Crook House WA Buildings $742,719.61  $          188,780.67 2

San Juan Island NHP BLDG Maintenance Facility WA Buildings $933,405.69  $              5,658.18 2

San Juan Island NHP ROAD American Camp Road Cattle Pt 0010 WA Paved Roads $3,294,059.88  $       1,140,965.38 2

San Juan Island NHP BLDG  Parking Lot Comfort Station WA Buildings $54,276.70  $              3,277.06 2

San Juan Island NHP
ROAD EC Service Road 0400 WA Unpaved Roads $225,505.30  $            15,436.89 2

Santa Monica Mountains NRA Bldg 905 - Hazmat Storage Locker, Diamond X CA Buildings $52,691.02  $                       -   2

Santa Monica Mountains NRA Bldg 201- Long Horn Ranger Sta, Paramount Ranch CA Buildings $1,503,740.30  $          115,048.98 2

Santa Monica Mountains NRA Bldg 203 - Mill House Fire Station, Paramount Ranch CA Buildings $883,805.52  $                       -   2

Santa Monica Mountains NRA Road- Paved, Entrance Access, PR, SAMO-0200 CA Paved Roads $793,182.07  $          240,393.70 2

Santa Monica Mountains NRA Trail - Coyote Trail, Paramount Ranch CA Trails $82,108.20  $                       -   2

Santa Monica Mountains NRA Bldg 501 - Collections, Museum, Rocky Oaks CA Buildings $956,753.94  $                       -   2

Santa Monica Mountains NRA Bldg 417 - Environmental Education Building, RSV CA Buildings $545,505.79  $            23,998.56 2

Santa Monica Mountains NRA Qtrs- 402 - Satwiwa House , RSV CA Housing $278,395.14  $            22,003.32 2

Santa Monica Mountains NRA Trail - Ranch Overlook Trail/Juan Bautista, RSV CA Trails $270,584.39  $              6,700.00 2

Santa Monica Mountains NRA Trail - Wendy Trail/Juan Bautista, RSV CA Trails $429,545.57  $              7,900.00 2

Santa Monica Mountains NRA Trail - Satwiwa Loop Trail, RSV CA Trails $489,851.89  $            18,365.00 2

Santa Monica Mountains NRA Bldg 703 - Contact Station, Circle X CA Buildings $338,288.13  $            16,590.74 2

Santa Monica Mountains NRA Bldg 702 - Main Ranch House, Circle X CA Buildings $1,404,073.96  $              5,922.78 2

Santa Monica Mountains NRA Trail - Mishe Mokwa Trail, Circle X CA Trails $960,852.04  $                       -   2

Santa Monica Mountains NRA Trail - Grotto Trail, Circle X CA Trails $490,556.89  $              8,000.00 2

Santa Monica Mountains NRA Trail - Cheeseboro Canyon Trail, Cheeseboro Canyon CA Trails $1,401,055.82  $          121,814.00 2

Santa Monica Mountains NRA Trail - Canyon View Trail, Cheesebro Canyon CA Trails $367,099.94  $                       -   2

Santa Monica Mountains NRA Trail - Modelo Trail, Cheeseboro Canyon CA Trails $170,109.16  $                       -   2

Santa Monica Mountains NRA Trail - Palo Comado Connector Trail, Cheseboro Cyn CA Trails $308,053.09  $                       -   2

Santa Monica Mountains NRA Trail - Palo Comado Canyon Trail/Juan Bautista, CC CA Trails $1,846,696.98  $          148,726.90 2

Santa Monica Mountains NRA Trail - Ranch Center Trail, Cheeseboro Canyon CA Trails $187,591.49  $              8,037.39 2

Santa Monica Mountains NRA Trail - Cheeseboro Ridge Trail/Juan Bautista, CC CA Trails $449,042.90  $                       -   2

Santa Monica Mountains NRA
Road - Unpaved Zuma Ridge Edison (Zuma Ridge Trl) SAMO-0418 CA Unpaved Roads $2,462,664.68  $          142,489.27 2

Santa Monica Mountains NRA Trail - Hastain Trail, Franklin Canyon CA Trails $464,953.32  $                       -   2

Santa Monica Mountains NRA Trail - Saddle Peak, Eastern Section, Backbone CA Trails $164,216.41  $            22,795.04 2

Santa Monica Mountains NRA Trail - Corral Cyn, Central Section, Backbone Tr CA Trails $471,548.15  $            60,420.19 2

Santa Monica Mountains NRA Trail - Latigo Cyn, Central Section, Backbone Tr CA Trails $3,625,120.45  $            35,400.84 2

Santa Monica Mountains NRA Trail - Zuma/Trancas (Kanan to Zuma Ridge), BB Central Secti CA Trails $492,583.19  $            38,647.63 2

Santa Monica Mountains NRA Trail - Trancas Zuma Ridge- Encinal Cny, WS, Backbone Tr CA Trails $328,432.82  $            53,192.95 2

Santa Monica Mountains NRA Trail - Yerba Buena / Mishe Mokwa BB Western CA Trails $682,204.45  $            38,599.35 2

Santa Monica Mountains NRA Trail - Sandstone Peak Parking Lot / Tri Peaks, BB Western CA Trails $636,485.90  $            80,723.43 2

Santa Monica Mountains NRA Parking- Paved Dry Canyon Trailhead SAMO-0904B CA Paved Roads $88,117.57  $              6,133.31 2

Santa Monica Mountains NRA Bridge -Solstice Canyon "T" Intersection 8540-004S CA Paved Roads $717,162.74  $            10,449.00 2

Santa Monica Mountains NRA Parking- Paved Public Restroom FC  SAMO-0931 CA Paved Roads $151,355.18  $            39,020.54 2

Santa Monica Mountains NRA Shea Trail CA Trails $3,558,708.69  $                       -   2

Santa Monica Mountains NRA Parking- Paved Kanan Trail Head SAMO-0938 CA Paved Roads $137,023.56  $          127,834.79 2

Santa Monica Mountains NRA Qtrs 0000121 - Student Intern Housing Center CA Housing $1,070,943.06  $          162,877.45 2

Santa Monica Mountains NRA Bldg-1001 Hellman/Quon Los Angeles CA Buildings $469,897.26  $                       -   2

Santa Monica Mountains NRA HQ Computer System (ie-LAN) CA All Others $1,821,422.82  $                       -   2

Santa Monica Mountains NRA SAMO Phone System CA All Others $738,313.03  $                       -   2

Santa Monica Mountains NRA Bldg 207 - Pavillion, Paramount Ranch CA Buildings $1,839,039.52  $            78,552.73 2

Santa Monica Mountains NRA Bldg 404 - Ranger Office, RSV CA Buildings $378,267.30  $            16,200.00 2

Santa Monica Mountains NRA Trail - Sheep Corral Trail/Juan Bautista, CC CA Trails $266,704.35  $                       -   2

Santa Monica Mountains NRA Utility - Water System, Arroyo Sequite CA Water Systems $293,791.59  $                       -   2

Santa Monica Mountains NRA
Utility -  WasteWater System, Circle X CA

Waste Water

Systems
$153,051.63  $            18,513.58 2

Santa Monica Mountains NRA Trail - Newton Trail, Central Section, Backbone Tr CA Trails $452,021.83  $            53,487.16 2

Santa Monica Mountains NRA Campground, Park Group, Circle X CA Campgrounds $201,465.87  $            15,743.75 2

Santa Monica Mountains NRA
Parking- Unpaved  Main Paramount Ranch SAMO-0930 CA Unpaved Roads $5,099,240.82  $          303,803.78 2

Santa Monica Mountains NRA
Parking- Unpaved  Mishe Mikwa, Circle X SAMO-0920 CA Unpaved Roads $134,223.93  $            70,761.17 2

Santa Monica Mountains NRA
Parking- Unpaved Sandstone Peak, Circle X SAMO-0919 CA Unpaved Roads $1,753,406.31  $            97,437.60 2

Santa Monica Mountains NRA
Road- Unpaved Western Town Road, PR SAMO-0209 CA Unpaved Roads $56,609.99  $              2,025.00 2

Santa Monica Mountains NRA
Road- Unpaved Group Camp Access, Circle X SAMO-0208 CA Unpaved Roads $41,641.31  $                       -   2

Santa Monica Mountains NRA
Road- Unpaved Access Road, Circle X SAMO-0207 CA Unpaved Roads $54,037.77  $                       -   2

Santa Monica Mountains NRA
Parking- Unpaved  Pavillion, PR SAMO-0927 CA Unpaved Roads $163,913.52  $                       -   2

Santa Monica Mountains NRA
Parking- Unpaved  Restroom, PR. SAMO-0926 CA Unpaved Roads $167,019.25  $                540.00 2

Santa Monica Mountains NRA Utility - Water System, Paramount Ranch CA Water Systems $643,906.68  $          352,051.52 2

Santa Monica Mountains NRA Utility - Water System, Franklin Canyon CA Water Systems $115,339.70  $                       -   2

Santa Monica Mountains NRA Road- Paved, Solstice Canyon Road, SC, SAMO-0100 CA Paved Roads $2,965,697.70  $          202,653.71 2

Santa Monica Mountains NRA Road- Paved, Entrance Road, CC, SAMO-0201 CA Paved Roads $427,098.04  $          218,331.70 2

Santa Monica Mountains NRA Road- Paved, Entrance Rd, RSV, SAMO-0011 CA Paved Roads $1,282,738.63  $          401,273.00 2

Santa Monica Mountains NRA Road- Paved, Service Rd, RSV, SAMO-0405 CA Paved Roads $874,534.07  $          277,668.28 2

Santa Monica Mountains NRA Road- Paved, Ranch Center Rd., RSV, SAMO-0406 CA Paved Roads $122,028.01  $            30,971.10 2

Santa Monica Mountains NRA Parking- Paved Equipment, Diamond X, SAMO-0901 CA Paved Roads $183,809.68  $            22,874.59 2

Santa Monica Mountains NRA Parking- Paved GSA, Diamond  X, SAMO-0902 CA Paved Roads $98,434.64  $            13,590.18 2

Santa Monica Mountains NRA Parking- Paved Trailhead, Solstice Canyon, SAMO-0903 CA Paved Roads $60,556.80  $            43,698.37 2

Santa Monica Mountains NRA Parking- Paved Dry Canyon SAMO-0904 A CA Paved Roads $28,449.86  $              3,364.32 2

Santa Monica Mountains NRA Parking- Paved Equestrian, Rancho Sierra Vista, SAMO-0906 CA Paved Roads $498,138.01  $            77,639.57 2

Santa Monica Mountains NRA Parking- Paved Contact Station, Circle X, SAMO 0917 CA Paved Roads $497,471.65  $            66,387.60 2

Santa Monica Mountains NRA BLDG 1201 - Restroom Gillette Ranch CA Buildings $447,688.26  $                       -   2

Santa Monica Mountains NRA
Parking- Unpaved Equestrian SC SAMO-0904D CA Unpaved Roads $7,135.96  $                       -   2

Santa Monica Mountains NRA Parking- Paved Gillette Ranch VC SAMO-0941 CA Paved Roads $741,710.96  $            45,724.25 2

Santa Monica Mountains NRA ML - King Gillette Ranch (KGR) Visitor Center CA All Others $618,006.56  $            12,000.00 2

Santa Monica Mountains NRA ML Plaza King Gillette Ranch (TO BE DELETED) CA All Others $73,831.30  $                       -   2

Santa Monica Mountains NRA Bldg 710 Hill House Storage Shed CA Buildings $26,975.48  $                       -   2

Santa Monica Mountains NRA Utility- Water System DX CA Water Systems $132,805.23  $                       -   2

Santa Monica Mountains NRA Utility- Water System KGR CA Water Systems $280,330.73  $                       -   2

Santa Monica Mountains NRA Ethnobotanical Garden, Ranch Sierra Vista (TO BE DELETED) CA All Others $174,627.08  $                       -   2

Santa Monica Mountains NRA ML - Maintained Cultural Landscape, Paramount Ranch (PR) CA All Others $579,606.65  $          173,600.00 2

Santa Monica Mountains NRA Trail- Los Robles Trail/Juan Bautista, RSV CA Trails $38,910.47  $                       -   2

Santa Monica Mountains NRA Bldg 015 - Education Facility, Solstice Canyon CA Buildings $296,103.65  $                       -   2

Santa Monica Mountains NRA Trail - Mullholland / Etz-Meloy,  BB Western CA Trails $1,354,118.19  $            26,866.53 2

Santa Monica Mountains NRA Trail - Encinal / Mulholland, BB Western CA Trails $515,427.33  $            41,940.08 2

Santa Monica Mountains NRA Trail - Etz  Meloy / Yerba Buena, BB Western CA Trails $580,710.71  $            62,900.00 2

Santa Monica Mountains NRA Trail - Equestrian Cheesebro Canyon CA Trails $366,276.45  $          139,922.00 2

Santa Monica Mountains NRA Road- Paved, Franklin Canyon Drive, FC SAMO-0422 CA Paved Roads $5,090,232.67  $       1,688,161.55 2

Sequoia NP & Kings Canyon NP GF 941 Lower General Sherman Parking CA Paved Roads $214,102.03  $                       -   2

Sequoia NP & Kings Canyon NP AM 1-4 & Sycamore 1&2 Trailer Pads CA All Others $172,633.86  $                       -   2

Sequoia NP & Kings Canyon NP GG Trailer Pads 1,2 & 3 CA All Others $73,985.94  $                       -   2

Sequoia NP & Kings Canyon NP GF Sherman Tree Lower Vault Toilet CA Buildings $182,295.88  $              9,846.29 2

Sequoia NP & Kings Canyon NP SB AM Lower Kaweah River Trails CA Trails $3,510,732.44  $          327,322.21 2

Sequoia NP & Kings Canyon NP SB GF Museum Area Trails CA Trails $2,926,478.43  $          341,136.11 2

Sequoia NP & Kings Canyon NP SB GF Moro Rock-Crescent Mdw Trails CA Trails $2,136,244.43  $          459,706.80 2

Sequoia NP & Kings Canyon NP SB GF Wolverton-Lodgepole-Dorst Trails CA Trails $4,091,694.30  $          524,850.09 2

Sequoia NP & Kings Canyon NP SB KE High Sierra Trail Kaweah Gap to JMT Jct Trail CA Trails $5,501,723.93  $          545,143.50 2

Sequoia NP & Kings Canyon NP SB KE John Muir Trail Forester Pass to Mt Whitney Trail CA Trails $6,251,877.23  $          730,848.76 2

Sequoia NP & Kings Canyon NP SB KE PCT Crabtree-Rock Creek Trails CA Trails $5,490,630.75  $          804,760.97 2

Sequoia NP & Kings Canyon NP SB KA High Sierra Trail Crescent Mdw to Kaweah Gap Trail CA Trails $6,321,143.14  $          633,150.82 2

Sequoia NP & Kings Canyon NP SB KA Pear Lake-Alta Trails CA Trails $4,932,115.87  $          540,260.43 2

Sequoia NP & Kings Canyon NP GF 1807 Crescent Meadow Lower Vault Toilet CA Buildings $76,990.01  $              4,451.58 2

Sequoia NP & Kings Canyon NP GF 1808 Crescent Meadow Upper Vault Toilet CA Buildings $76,990.01  $                       -   2

Sequoia NP & Kings Canyon NP GF 1806 Moro Rock Vault Toilet CA Buildings $76,990.01  $                       -   2

Sequoia NP & Kings Canyon NP GG 1817 Big Stump Entrance Main Kiosk (A) CA Buildings $467,410.38  $                       -   2

Sequoia NP & Kings Canyon NP GG 1818 Big Stump Entrance Kiosk B CA Buildings $18,906.49  $                       -   2

Sequoia NP & Kings Canyon NP GG 1819 Big Stump Entrance Storage/Generator Bldg CA Buildings $190,465.35  $                       -   2

Sequoia NP & Kings Canyon NP KB Woods Creek Suspension Trail Bridge CA All Others $126,710.14  $            21,493.27 2

Sequoia NP & Kings Canyon NP AM Hospital Rock Interpretive Media CA All Others $83,552.48  $            64,029.92 2

Sequoia NP & Kings Canyon NP GF General Sherman Area Trails Interpretive Media CA All Others $35,497.89  $                       -   2

Sequoia NP & Kings Canyon NP AM 1205 Foothills Visitor Center Interpretive Media CA All Others $635,903.90  $                       -   2

Sequoia NP & Kings Canyon NP GG 1608 Visitor Center Plaza Interpretive Media CA All Others $46,149.17  $              3,633.83 2

Sequoia NP & Kings Canyon NP AM 1205 Visitor Center Plaza Interpretive Media CA All Others $18,625.44  $              3,633.83 2

Sequoia NP & Kings Canyon NP GF 1664 Lodgepole Visitor Center Interpretive Media CA All Others $12,266,399.25  $       2,963,891.70 2

Sequoia NP & Kings Canyon NP KB GG Grant Tree Loop Interpretive Media CA All Others $12,451.89  $                       -   2

Sequoia NP & Kings Canyon NP SB GF Crystal Cave Paved Trail CA Trails $894,708.65  $          644,834.27 2

Sequoia NP & Kings Canyon NP KB Roaring River Trail Bridge CA All Others $118,383.48  $                       -   2

Sequoia NP & Kings Canyon NP KB Bubbs Bailey Trail Bridge CA All Others $259,936.81  $                       -   2

Sequoia NP & Kings Canyon NP KB Zumwalt Meadow Trail Bridge CA All Others $268,263.47  $                       -   2
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Sequoia NP & Kings Canyon NP CG 1459 Lewis Creek Vault Toilet CA Buildings $43,628.87  $              1,584.48 2

Sequoia NP & Kings Canyon NP CG 1784 Zumwalt Parking Vault Toilet CA Buildings $43,949.67  $                       -   2

Sequoia NP & Kings Canyon NP CG Sheep Creek Water System CA Water Systems $23,137,403.06  $       3,249,200.81 2

Sequoia NP & Kings Canyon NP
CG Wastewater System CA

Waste Water

Systems
$11,816,902.64  $       1,428,022.41 2

Sequoia NP & Kings Canyon NP CG 1769 Death Valley Quarters 1 CA Housing $183,058.05  $            19,764.28 2

Sequoia NP & Kings Canyon NP CG 1770 Death Valley Quarters 2 CA Housing $183,058.05  $            21,217.70 2

Sequoia NP & Kings Canyon NP CG 1772 Death Valley Quarters 3 CA Housing $183,058.05  $            17,428.45 2

Sequoia NP & Kings Canyon NP CG 1771 Death Valley Quarters 4 CA Housing $183,058.05  $            10,351.94 2

Sequoia NP & Kings Canyon NP CG 1774 Death Valley Quarters 6 CA Housing $183,058.05  $            21,265.12 2

Sequoia NP & Kings Canyon NP CG 1776 Death Valley Quarters 8 CA Housing $183,058.05  $            16,214.93 2

Sequoia NP & Kings Canyon NP CG 1777 Death Valley Quarters 9 CA Housing $183,058.05  $            14,242.47 2

Sequoia NP & Kings Canyon NP CG 1757 Death Valley Quarters 10 CA Housing $229,218.65  $            17,961.19 2

Sequoia NP & Kings Canyon NP CG 1763 Death Valley Quarters 11 CA Housing $194,221.64  $            14,445.38 2

Sequoia NP & Kings Canyon NP CG 1749 Death Valley Quarters 14 CA Housing $228,473.39  $            14,209.20 2

Sequoia NP & Kings Canyon NP CG 1758 Death Valley Quarters 15 CA Housing $228,687.04  $            16,889.33 2

Sequoia NP & Kings Canyon NP CG 1762 Death Valley Quarters 18 CA Housing $194,221.64  $            27,693.81 2

Sequoia NP & Kings Canyon NP CG 1761 Death Valley Quarters 19 CA Housing $194,221.64  $            14,255.55 2

Sequoia NP & Kings Canyon NP GF 61 Wolverton Quarters CA Housing $114,724.70  $              7,576.97 2

Sequoia NP & Kings Canyon NP GF 81 Lodgepole Quarters HS CA Housing $288,429.82  $              6,624.33 2

Sequoia NP & Kings Canyon NP GF 82 Lodgepole Quarters HS CA Housing $366,949.69  $              8,888.41 2

Sequoia NP & Kings Canyon NP GF 85 Lodgepole Quarters HS CA Housing $160,501.48  $            58,201.24 2

Sequoia NP & Kings Canyon NP GF 89 Wolverton Corrals Quarters HS CA Housing $234,928.85  $            31,227.35 2

Sequoia NP & Kings Canyon NP GF 99 Lodgepole Quarters CA Housing $160,501.48  $            23,635.48 2

Sequoia NP & Kings Canyon NP GF 100 Lodgepole Quarters CA Housing $160,501.48  $              9,446.03 2

Sequoia NP & Kings Canyon NP GF 101 Lodgepole Quarters CA Housing $160,501.48  $            10,084.87 2

Sequoia NP & Kings Canyon NP AM Potwisha Campground CA Campgrounds $751,924.66  $            23,014.52 2

Sequoia NP & Kings Canyon NP AM Hospital Rock Picnic Area CA All Others $260,089.24  $              7,883.93 2

Sequoia NP & Kings Canyon NP AM 1359 Potwisha Campground Lower Restroom CA Buildings $148,812.96  $            10,156.73 2

Sequoia NP & Kings Canyon NP AM 1360 Potwisha Campground Upper Restroom CA Buildings $112,539.80  $            13,189.90 2

Sequoia NP & Kings Canyon NP AM 1370 Hospital Rock Picnic Restroom CA Buildings $148,812.96  $                       -   2

Sequoia NP & Kings Canyon NP AM Ash Mountain Water System CA Water Systems $35,583,026.90  $          947,419.40 2

Sequoia NP & Kings Canyon NP AM 1294 Entrance Station CA Buildings $112,038.44  $                       -   2

Sequoia NP & Kings Canyon NP AM 127 Buckeye Quarters CA Housing $219,615.92  $                       -   2

Sequoia NP & Kings Canyon NP AM 129 Buckeye Quarters CA Housing $187,652.01  $                       -   2

Sequoia NP & Kings Canyon NP AM 131 Upper Ash Quarters CA Housing $401,814.87  $              1,110.00 2

Sequoia NP & Kings Canyon NP AM 1401 Buckeye Quarters CA Housing $308,917.85  $            12,681.93 2

Sequoia NP & Kings Canyon NP AM 1403 Buckeye Quarters CA Housing $308,917.85  $                       -   2

Sequoia NP & Kings Canyon NP AM 1404 Buckeye Quarters CA Housing $308,917.85  $            18,447.22 2

Sequoia NP & Kings Canyon NP AM 1405 Buckeye Quarters CA Housing $308,917.85  $                       -   2

Sequoia NP & Kings Canyon NP AM 1406 Buckeye Quarters CA Housing $308,917.85  $              9,216.29 2

Sequoia NP & Kings Canyon NP AM 1409 Buckeye Quarters CA Housing $308,917.85  $            26,703.59 2

Sequoia NP & Kings Canyon NP AM 1412 Buckeye Quarters CA Housing $308,917.85  $              9,217.20 2

Sequoia NP & Kings Canyon NP AM 1414 Buckeye Quarters CA Housing $308,917.85  $            11,987.42 2

Sequoia NP & Kings Canyon NP AM 1415 Buckeye Quarters CA Housing $323,460.98  $            42,753.49 2

Sequoia NP & Kings Canyon NP AM 1417 Buckeye Quarters CA Housing $323,460.98  $            36,592.09 2

Sequoia NP & Kings Canyon NP AM 1419 Buckeye Quarters CA Housing $323,460.98  $            35,739.89 2

Sequoia NP & Kings Canyon NP AM 1420 Buckeye Quarters CA Housing $323,460.98  $            31,373.47 2

Sequoia NP & Kings Canyon NP AM 1738 Upper Ash Quarters CA Housing $227,151.46  $                       -   2

Sequoia NP & Kings Canyon NP AM 88 Upper Ash Quarters CA Housing $302,446.06  $              3,437.00 2

Sequoia NP & Kings Canyon NP AM 91 Upper Ash Quarters HS CA Housing $204,827.06  $            47,040.28 2

Sequoia NP & Kings Canyon NP AM 93 Upper Ash Quarters CA Housing $317,747.12  $              4,966.93 2

Sequoia NP & Kings Canyon NP AM 94 Upper Ash Quarters CA Housing $317,747.12  $            22,970.39 2

Sequoia NP & Kings Canyon NP AM 97 Upper Ash Quarters HS CA Housing $417,170.64  $              5,365.53 2

Sequoia NP & Kings Canyon NP AM 128 Buckeye Duplex  A & B Quarters CA Housing $231,673.49  $                       -   2

Sequoia NP & Kings Canyon NP AM 133 Buckeye Duplex  Quarters CA Housing $182,754.99  $            29,209.92 2

Sequoia NP & Kings Canyon NP SEKI Radio System CA All Others $3,662,905.18  $                       -   2

Sequoia NP & Kings Canyon NP GG 1700 TH17 Quarters CA Housing $93,788.70  $            49,072.68 2

Sequoia NP & Kings Canyon NP GG 1701 TH19 Quarters CA Housing $93,788.70  $            31,178.06 2

Sequoia NP & Kings Canyon NP GG TH20 Quarters CA Housing $93,788.70  $            15,443.54 2

Sequoia NP & Kings Canyon NP GG 1703 TH21 Quarters CA Housing $93,788.70  $            21,948.60 2

Sequoia NP & Kings Canyon NP GG 1704 TH22 Quarters CA Housing $93,788.70  $            29,869.20 2

Sequoia NP & Kings Canyon NP GG 1705 TH23 Quarters CA Housing $93,788.70  $            30,145.80 2

Sequoia NP & Kings Canyon NP GG 1706 TH24 Quarters CA Housing $93,788.70  $            29,965.60 2

Sequoia NP & Kings Canyon NP GG 1707 TH25 Quarters CA Housing $93,788.70  $            36,933.50 2

Sequoia NP & Kings Canyon NP GG 1708 TH26 Quarters CA Housing $93,788.70  $            48,899.66 2

Sequoia NP & Kings Canyon NP GG 1709 TH27 Quarters CA Housing $93,788.70  $            22,445.96 2

Sequoia NP & Kings Canyon NP GG 1711 TH28 Quarters CA Housing $93,788.70  $            40,641.01 2

Sequoia NP & Kings Canyon NP GG 1744 TH29 Quarters CA Housing $93,788.70  $            40,078.18 2

Sequoia NP & Kings Canyon NP GG 1745 TH30 Quarters CA Housing $93,788.70  $            31,313.12 2

Sequoia NP & Kings Canyon NP GG 1803 Quarters CA Housing $69,230.42  $                       -   2

Sequoia NP & Kings Canyon NP GG 1804 Quarters CA Housing $83,076.50  $                       -   2

Sequoia NP & Kings Canyon NP GG 1805 Quarters CA Housing $55,384.34  $                       -   2

Sequoia NP & Kings Canyon NP GG 1806 Quarters CA Housing $61,911.17  $              2,113.53 2

Sequoia NP & Kings Canyon NP GG 1807 Quarters CA Housing $55,384.34  $                       -   2

Sequoia NP & Kings Canyon NP GG 1808 Quarters CA Housing $55,384.34  $                       -   2

Sequoia NP & Kings Canyon NP GG 1809 Quarters CA Housing $55,384.34  $                       -   2

Sequoia NP & Kings Canyon NP GG 1810 Quarters CA Housing $23,736.14  $                       -   2

Sequoia NP & Kings Canyon NP MK 1690 Silver City Quarters CA Housing $165,262.04  $            19,031.57 2

Sequoia NP & Kings Canyon NP
AM Wastewater System CA

Waste Water

Systems
$6,430,146.04  $       1,315,975.79 2

Sequoia NP & Kings Canyon NP AM Potwisha Water System CA Water Systems $1,074,209.05  $          419,626.03 2

Sequoia NP & Kings Canyon NP AM Hospital Rock Water System CA Water Systems $578,727.14  $            54,821.49 2

Sequoia NP & Kings Canyon NP
AM Potwisha Septic Systems CA

Waste Water

Systems
$132,508.15  $                       -   2

Sequoia NP & Kings Canyon NP GG 256 Azalea Campground Tent Loop Restroom CA Buildings $53,944.70  $              4,310.07 2

Sequoia NP & Kings Canyon NP GG 257 Azalea Campground Main Restroom CA Buildings $166,019.46  $              2,492.53 2

Sequoia NP & Kings Canyon NP GG 1565 Azalea Campground Meadow Loop Restroom CA Buildings $162,764.18  $                       -   2

Sequoia NP & Kings Canyon NP GG 1566 Azalea Campground Host Loop Restroom CA Buildings $162,764.18  $              3,228.96 2

Sequoia NP & Kings Canyon NP GG 1591 Grant Tree Restroom ABA HS CA Buildings $546,193.50  $              1,054.60 2

Sequoia NP & Kings Canyon NP GF 179 Giant Forest Museum Restroom HS CA Buildings $217,037.16  $            14,739.82 2

Sequoia NP & Kings Canyon NP GF 1255 Wolverton Ski Area Restroom CA Buildings $197,642.22  $            11,017.24 2

Sequoia NP & Kings Canyon NP GF 1256 Wolverton Picnic Restroom CA Buildings $197,642.22  $            23,535.12 2

Sequoia NP & Kings Canyon NP GF 1341 Crystal Cave Parking Restroom CA Buildings $170,204.83  $              4,042.36 2

Sequoia NP & Kings Canyon NP GF 1664 Lodgepole Visitor Center CA Buildings $7,554,161.94  $       1,425,392.90 2

Sequoia NP & Kings Canyon NP GF Lower Kaweah Restroom CA Buildings $46,504.05  $              2,692.58 2

Sequoia NP & Kings Canyon NP GF Round Meadow Vault Toilet CA Buildings $46,504.05  $              2,251.82 2

Sequoia NP & Kings Canyon NP GF 1798 Pinewood Picnic Restroom CA Buildings $46,504.05  $              1,705.25 2

Sequoia NP & Kings Canyon NP GG 381 Pine Camp Shower House CA Buildings $97,658.51  $            36,590.85 2

Sequoia NP & Kings Canyon NP GG 1787 Columbine Picnic Restroom ABA CA Buildings $266,003.17  $                       -   2

Sequoia NP & Kings Canyon NP GG 1788 Big Stump Restroom CA Buildings $266,003.17  $            10,237.40 2

Sequoia NP & Kings Canyon NP GG 1789 Panoramic Point Picnic Vault Toilet CA Buildings $28,872.05  $                       -   2

Sequoia NP & Kings Canyon NP GG Azalea Campground CA Campgrounds $1,543,386.70  $            46,112.30 2

Sequoia NP & Kings Canyon NP CG 011 Cedar Grove Road CA Paved Roads $19,701,998.13  $       2,928,217.41 2

Sequoia NP & Kings Canyon NP CG 206 Sheep Creek Campground Road CA Paved Roads $6,445,068.54  $          533,802.87 2

Sequoia NP & Kings Canyon NP GG 212 Grant Tree Road CA Paved Roads $1,991,159.39  $          382,502.29 2

Sequoia NP & Kings Canyon NP GG 216 Azalea Campground Road CA Paved Roads $7,451,128.02  $          430,312.26 2

Sequoia NP & Kings Canyon NP GG 902 Maintenance Area Parking CA Paved Roads $821,928.15  $          752,652.54 2

Sequoia NP & Kings Canyon NP GG 906 Visitor Center Parking CA Paved Roads $285,520.15  $                       -   2

Sequoia NP & Kings Canyon NP GG 912 Grant Tree Parking CA Paved Roads $1,175,937.96  $          192,580.71 2

Sequoia NP & Kings Canyon NP CG 923 Knapps Cabin Parking CA Paved Roads $184,872.38  $            35,134.40 2

Sequoia NP & Kings Canyon NP MK 013 Mineral King Road CA Paved Roads $49,811,124.46  $       6,275,100.11 2

Sequoia NP & Kings Canyon NP GF 100 Crystal Cave Road CA Paved Roads $25,647,682.67  $       5,301,667.16 2

Sequoia NP & Kings Canyon NP GF 102 Crescent Meadow Road CA Paved Roads $5,012,577.03  $          778,114.22 2

Sequoia NP & Kings Canyon NP AM 201 Potwisha Campground Road CA Paved Roads $8,331,430.06  $            64,311.76 2

Sequoia NP & Kings Canyon NP GF 223 Lodgepole Campground Road CA Paved Roads $9,475,251.09  $              4,928.04 2

Sequoia NP & Kings Canyon NP GF 225 Wolverton Road CA Paved Roads $7,597,845.02  $       2,765,327.59 2

Sequoia NP & Kings Canyon NP GF 942 Big Tree ABA Parking CA Paved Roads $147,454.67  $                       -   2

Sequoia NP & Kings Canyon NP GF 426 Sherman Tree Road CA Paved Roads $1,622,770.04  $          262,818.76 2

Sequoia NP & Kings Canyon NP GF 429 Helipad Road CA Paved Roads $79,159.52  $            71,866.14 2

Sequoia NP & Kings Canyon NP GF 431 Wuksachi Fire Station Road CA Paved Roads $222,636.14  $          101,810.52 2

Sequoia NP & Kings Canyon NP GF 500 Moro Rock Loop Road CA Paved Roads $2,176,886.65  $          308,224.66 2

Sequoia NP & Kings Canyon NP GF 900 Upper General Sherman Tree Parking Area CA Paved Roads $1,097,328.17  $          167,021.35 2

Sequoia NP & Kings Canyon NP AM 903 Ash Mt. Maintenance Yard CA Paved Roads $3,003,139.97  $          144,692.87 2

Sequoia NP & Kings Canyon NP GF 905 Crystal Cave Area Parking CA Paved Roads $1,403,632.42  $          160,738.70 2

Sequoia NP & Kings Canyon NP AM 906 Hospital Rock Area Parking CA Paved Roads $346,942.61  $            32,173.07 2

Sequoia NP & Kings Canyon NP GF 907 Cresent Meadow Area Parking CA Paved Roads $780,628.99  $            75,862.22 2

Sequoia NP & Kings Canyon NP AM 911 Headquarters Parking CA Paved Roads $326,991.72  $            18,108.09 2

Sequoia NP & Kings Canyon NP AM 913 Indian Head Parking CA Paved Roads $183,600.62  $              8,088.04 2

Sequoia NP & Kings Canyon NP GF 914 Clover Creek Plant Parking CA Paved Roads $282,257.85  $          237,223.22 2

Sequoia NP & Kings Canyon NP GF 917 LP Visitor Center Parking CA Paved Roads $1,835,488.35  $                       -   2

Sequoia NP & Kings Canyon NP GF 923 Wolverton Water Plant Parking CA Paved Roads $145,466.77  $            40,507.13 2

Sequoia NP & Kings Canyon NP AM 926 Ash Mt. Visitor Center Parking CA Paved Roads $367,843.97  $            23,558.61 2

Sequoia NP & Kings Canyon NP GF 931 Auto Log Area Parking CA Paved Roads $169,324.34  $              9,933.22 2

Sequoia NP & Kings Canyon NP GF 939 Moro Rock Area Parking CA Paved Roads $230,847.14  $            14,415.92 2

Sequoia NP & Kings Canyon NP GF 8550-003P Lodgepole Campground Road Bridge CA Paved Roads $635,728.31  $                       -   2

Sequoia NP & Kings Canyon NP GF 8550-002P Crystal Cave Road Bridge CA Paved Roads $4,293,587.73  $                       -   2

Sequoia NP & Kings Canyon NP AM Headquarters Propane Fuel System CA All Others $364,232.12  $              9,061.91 2

Sequoia NP & Kings Canyon NP CG 8580-001P Lewis Creek Bridge CA Paved Roads $609,609.32  $                       -   2

Sequoia NP & Kings Canyon NP CG 8580-004P Lower S. Fork Kings River Bridge CA Paved Roads $3,571,592.36  $                       -   2

Sequoia NP & Kings Canyon NP CG 8580-006P CG Road Bridge CA Paved Roads $18,994,214.84  $                       -   2

Sequoia NP & Kings Canyon NP CG 8580-005P Upper S. Fork Kings River Bridge CA Paved Roads $2,795,184.65  $                       -   2

Sequoia NP & Kings Canyon NP CG 8580-003P Roaring River Bridge CA Paved Roads $2,135,120.17  $                       -   2

Sequoia NP & Kings Canyon NP CG 8580-002P Granite Creek Bridge CA Paved Roads $609,609.32  $                       -   2
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Sequoia NP & Kings Canyon NP CG Bike Path CA Trails $587,337.52  $                       -   2

Sequoia NP & Kings Canyon NP
GF Giant Forest Wastewater Septic System CA

Waste Water

Systems
$197,193.64  $            10,844.28 2

Sequoia NP & Kings Canyon NP KB SJ JMT Lower Goddard Canyon CA Trails $556,041.26  $            48,099.84 2

Sequoia NP & Kings Canyon NP KB SJ JMT Evolution Valley and Basin CA Trails $1,854,836.90  $            64,038.25 2

Sequoia NP & Kings Canyon NP KB MF Leconte Canyon Trail CA Trails $1,501,967.73  $          202,973.70 2

Sequoia NP & Kings Canyon NP KB MF JMT Golden Staircase - Palisade Lakes CA Trails $5,094,340.23  $          650,295.71 2

Sequoia NP & Kings Canyon NP KB MF Bishop Pass Trail CA Trails $1,054,875.28  $          441,028.00 2

Sequoia NP & Kings Canyon NP KB BK JMT Glen Pass South CA Trails $799,702.39  $          354,888.47 2

Sequoia NP & Kings Canyon NP KB BK JMT Forester Pass CA Trails $1,531,970.21  $            94,191.59 2

Sequoia NP & Kings Canyon NP KB BK Kearsarge Pass Upper Trail CA Trails $1,478,392.88  $            79,776.36 2

Sequoia NP & Kings Canyon NP KB BK Kearsarge/Bullfrog Lakes Basin Trail CA Trails $869,384.20  $            47,929.66 2

Sequoia NP & Kings Canyon NP KB BK Vidette Switchbacks CA Trails $550,908.55  $          198,724.68 2

Sequoia NP & Kings Canyon NP KB BK Bubbs Creek CA Trails $1,046,089.98  $          200,169.33 2

Sequoia NP & Kings Canyon NP KB GG Buena Vista Trail CA Trails $182,077.24  $                       -   2

Sequoia NP & Kings Canyon NP KB GG Big Baldy Trail CA Trails $917,943.05  $            16,183.17 2

Sequoia NP & Kings Canyon NP KB GG Panoramic Point Trail (paved) CA Trails $232,055.62  $            82,310.11 2

Sequoia NP & Kings Canyon NP KB GG Amphitheatre Trail CA Trails $74,158.78  $              6,530.74 2

Sequoia NP & Kings Canyon NP KB SF JMT Upper Basin CA Trails $2,629,027.96  $          328,192.41 2

Sequoia NP & Kings Canyon NP KB SF JMT Pinchot Pass South CA Trails $3,062,303.48  $          175,975.23 2

Sequoia NP & Kings Canyon NP KB SF JMT Rae Lakes CA Trails $1,991,597.44  $          251,783.54 2

Sequoia NP & Kings Canyon NP KB SF Woods Creek Trail CA Trails $825,150.26  $                       -   2

Sequoia NP & Kings Canyon NP KB CG Bubbs Creek Switchbacks CA Trails $586,636.62  $            59,243.15 2

Sequoia NP & Kings Canyon NP KB CG Lewis Crk/Hotel Crk Loop CA Trails $1,153,768.35  $          137,002.01 2

Sequoia NP & Kings Canyon NP KB CG Cedar Grove Valley Trails CA Trails $5,392,095.72  $            50,093.30 2

Sequoia NP & Kings Canyon NP GF Sherman Tree Parking Upper RR CA Buildings $423,186.87  $                       -   2

World War II Valor in the Pacific NM Newell Camp Jail Bldg. # 366 CA Buildings $2,827,586.82  $          840,219.86 2

World War II Valor in the Pacific NM Camp Tulelake - Garage / Shop CA Buildings $683,092.41  $          162,845.08 2

World War II Valor in the Pacific NM Guard Tower Cupola CA Buildings $54,647.39  $                       -   2

World War II Valor in the Pacific NM MONU - Oklahoma Memorial Structure HI All Others $2,346,391.29  $                       -   2

World War II Valor in the Pacific NM WAWY-Dock USS Arizona Memorial HI All Others $2,069,561.07  $                       -   2

World War II Valor in the Pacific NM ROAD - Bus Turnaround Road "C" Rt 0402 HI Paved Roads $2,353,650.50  $                       -   2

World War II Valor in the Pacific NM GRDS - VC Central Court and Interior Walks HI All Others $655,006.19  $          446,888.60 2

World War II Valor in the Pacific NM IM-Approach to Entrance HI All Others $62,275.20  $                       -   2

World War II Valor in the Pacific NM IM - Aloha Court HI All Others $113,580.16  $                       -   2

World War II Valor in the Pacific NM IM - Gallery G: The Road to War HI All Others $1,206,684.25  $            19,373.00 2

World War II Valor in the Pacific NM IM - Oahu Court HI All Others $185,383.96  $                       -   2

World War II Valor in the Pacific NM IM - Gallery H: Attack and Aftermath HI All Others $1,489,099.74  $            48,365.00 2

World War II Valor in the Pacific NM IM-Return Path HI All Others $238,045.16  $                       -   2

World War II Valor in the Pacific NM IM - Pearl Harbor Memorial Theater HI All Others $50,453.52  $                       -   2

World War II Valor in the Pacific NM IM - USS Utah Memorial HI All Others $194,484.45  $                       -   2

World War II Valor in the Pacific NM IM - USS Oklahoma Memorial HI All Others $14,121.39  $                       -   2

World War II Valor in the Pacific NM IM - CPO Cottages HI All Others $26,901.77  $                       -   2

World War II Valor in the Pacific NM IM - USS Arizona Memorial HI All Others $49,929.92  $                       -   2

World War II Valor in the Pacific NM WAWY - Dock Visitor Center HI All Others $1,437,405.11  $       1,858,800.72 2

World War II Valor in the Pacific NM BLDG I - Theater Building HI Buildings $15,842,312.22  $              7,440.00 2

War in the Pacific NHP TRLS- Asan Point Trail RTE 0402 GM Trails $114,687.18  $                       -   2

War in the Pacific NHP TRLS- Asan Beach Coast Trail RTE 0403 GM Trails $296,134.56  $                       -   2

War in the Pacific NHP Visitor Center Theater A/V System GM All Others $274,086.80  $            66,403.35 2

War in the Pacific NHP RDBG - Matgue River Bridge GM Paved Roads $503,417.93  $                       -   2

War in the Pacific NHP PKRG - Asan Beach Parking RTE 0902 GM Paved Roads $2,811,451.44  $       1,140,852.51 2

War in the Pacific NHP GRDS- Asan Bay Overlook Maintained Landscape GM All Others $426,926.87  $            22,705.99 2

War in the Pacific NHP TRLS- Piti GunsTrail GM Trails $56,283.19  $            32,263.55 2

War in the Pacific NHP GRDS- Piti Guns Maintained Landscape GM All Others $428,154.96  $                       -   2

War in the Pacific NHP SPFE- Piti Gun/ Gun Emplacements GM All Others $1,235,320.80  $            17,100.00 2

War in the Pacific NHP TRLS- Ga'an Point Paved Trails GM Trails $132,883.46  $                       -   2

Whiskeytown NRA OB- Solid waste drop box-CONC CA All Others $115,533.60  $            73,759.59 2

Whiskeytown NRA GRDS - Towerhouse Historic Orchard CA All Others $1,075,617.82  $          424,377.76 2

Whiskeytown NRA LAKE - Whiskeytown Lake Waterway CA All Others $126,036,654.95  $                       -   2

Whiskeytown NRA BLDG - 100 - Administration Building CA Buildings $906,039.63  $            30,679.44 2

Whiskeytown NRA BLDG - 601 -  Brandy Creek Beach Snack Bar-CONC CA Buildings $235,419.58  $            72,605.86 2

Whiskeytown NRA BLDG - 611 -  BC Marina Comfort Station CA Buildings $179,110.01  $                       -   2

Whiskeytown NRA BLDG - 300  - Oak Bottom Campground Store-CONC CA Buildings $150,697.13  $            51,853.30 2

Whiskeytown NRA BLDG - 617 - Brandy Creek Effluent Pump House CA Buildings $21,858.96  $                       -   2

Whiskeytown NRA BLDG - 305 - Oak Bottom Tent Campground Comfort Station, Upp CA Buildings $176,854.21  $          106,335.15 2

Whiskeytown NRA BLDG - 306 - Oak Bottom Tent Campground Comfort Station, Low CA Buildings $176,854.21  $          103,806.95 2

Whiskeytown NRA BLDG - 203 -Whiskey Creek Launch Ramp Comfort Station CA Buildings $179,110.01  $              1,914.20 2

Whiskeytown NRA BLDG - 308 - Snack Bar OB Beach-CONC CA Buildings $241,455.98  $            20,689.63 2

Whiskeytown NRA BLDG - 327 Oak Bottom RV Campground Comfort Station, RVPL-CO CA Buildings $227,383.99  $            32,579.46 2

Whiskeytown NRA BLDG - 316 OBTP Pump House CA Buildings $13,115.37  $                       -   2

Whiskeytown NRA BLDG - 500 Camden House CA Buildings $1,504,624.67  $            64,863.93 2

Whiskeytown NRA BLDG - 501 Camden House Servants Quarters CA Buildings $57,666.61  $            19,187.20 2

Whiskeytown NRA BLDG - 502 Camden House Guest Quarters CA Buildings $145,844.07  $            18,947.20 2

Whiskeytown NRA HOUS - BLDG 324 Housing CA Housing $456,637.59  $            62,458.60 2

Whiskeytown NRA BLDG - 503 Camden House Wood Shed CA Buildings $53,614.06  $                       -   2

Whiskeytown NRA BLDG - 504 Camden House Carriage House CA Buildings $94,968.62  $            19,067.20 2

Whiskeytown NRA BLDG - 505 Camden House Garage CA Buildings $94,968.62  $                       -   2

Whiskeytown NRA BLDG - 506 Camden House Pump House CA Buildings $11,475.95  $              2,763.36 2

Whiskeytown NRA HOUS - BLDG 507 Camden House Tenant House CA Housing $664,362.20  $                       -   2

Whiskeytown NRA BLDG - 508 Camden House Tenant House Barn CA Buildings $757,114.79  $                       -   2

Whiskeytown NRA TRLS - TH - Crystal Creek Water Ditch, Historic CA Trails $470,944.78  $            51,743.89 2

Whiskeytown NRA BLDG - 512 Crystal Creek Ditch Clean Out Shed CA Buildings $132,177.65  $            38,475.69 2

Whiskeytown NRA UTIL - Headquarters Water System CA Water Systems $9,659,112.69  $              1,500.00 2

Whiskeytown NRA
UTIL - Headquarters Wastewater System CA

Waste Water

Systems
$318,387.49  $                       -   2

Whiskeytown NRA ROAD - RTE 0010 South Shore Drive East CA Paved Roads $2,441,733.32  $          807,028.84 2

Whiskeytown NRA
UTIL - VC Wastewater System CA

Waste Water

Systems
$372,401.76  $                       -   2

Whiskeytown NRA ROAD - RTE 0100 Brandy Creek Beach Road CA Paved Roads $1,880,887.01  $          245,071.27 2

Whiskeytown NRA ROAD - RTE 0103 Oak Bottom Beach Road CA Paved Roads $923,344.53  $          335,956.23 2

Whiskeytown NRA UTIL - Headquarters Electrical System CA All Others $200,390.72  $                       -   2

Whiskeytown NRA ROAD - RTE 0206 Dry Creek Campground CA Paved Roads $319,429.52  $            21,852.64 2

Whiskeytown NRA ROAD - RTE 0215 Oak Bottom Campground Loop A CA Paved Roads $1,087,494.67  $          218,838.25 2

Whiskeytown NRA
ROAD - RTE 0251 Crystal Creek Road CA Unpaved Roads $8,191,313.75  $            31,932.39 2

Whiskeytown NRA
ROAD - RTE 0253  Shasta Bally Road West CA Unpaved Roads $1,348,602.08  $            98,400.41 2

Whiskeytown NRA BLDG - 612 -  BC Marina Comfort Station CA Buildings $179,110.01  $              1,914.20 2

Whiskeytown NRA LAKE- Oak Bottom Marina/Waterfront CA All Others $5,393,516.05  $                       -   2

Whiskeytown NRA BLDG -304  Oak Bottom Well & Water Treatment Bldg. CA Buildings $125,080.83  $                       -   2

Whiskeytown NRA BLDG -309 Oak Bottom Amphitheater Restroom CA Buildings $177,172.62  $                       -   2

Whiskeytown NRA BLDG - 319 Oak Bottom Wastewater Treament Plant L CA Buildings $57,379.76  $                       -   2

Whiskeytown NRA
UTIL - Oak Bottom WastewaterTreatment Plant CA

Waste Water

Systems
$1,444,264.74  $                       -   2

Whiskeytown NRA BLDG -307 Oak Bottom Beach Restroom & Shower Facil CA Buildings $633,426.83  $                       -   2

Whiskeytown NRA UTIL - Oak Bottom Photovoltaic System CA All Others $338,513.45  $                       -   2

Whiskeytown NRA Brandy Creek Water Dist System CA Water Systems $4,770,276.05  $                       -   2

Whiskeytown NRA Water Storage Tank Service Road CA Paved Roads $480,430.94  $            46,140.09 2

Whiskeytown NRA Trail Head Parking Area CA Paved Roads $52,553.13  $              9,897.73 2

Whiskeytown NRA Trail Head Vault Toilet CA Buildings $72,174.02  $                       -   2

Whiskeytown NRA TRLS - Towerhouse Footbridge, #8750-013T CA All Others $702,444.29  $                       -   2

Whiskeytown NRA BLDG - 123 - Wash Rack CA Buildings $151,025.52  $                       -   2

Whiskeytown NRA BLDG- 122 - Wash Rack Equipment Building CA Buildings $40,985.54  $                       -   2

Whiskeytown NRA GRDS- Solid Waste Drop Box/Recycle Facility CA All Others $245,071.28  $            12,486.83 2

Whiskeytown NRA GRDS - Dry Creek Group Campground CA Campgrounds $663,162.86  $            83,687.61 2

Whiskeytown NRA GRDS - Oak Bottom Tent Campground - CONC CA Campgrounds $3,105,543.17  $       9,701,996.76 2

Whiskeytown NRA GRDS - Whiskey Creek Picnic Area CA All Others $667,322.07  $            10,144.40 2

Whiskeytown NRA GRDS - Brandy Creek Picnic Area CA All Others $1,685,866.29  $                       -   2

Whiskeytown NRA UTIL - Potable Water System to BLDG 507  Tenant Ho CA Water Systems $300,086.51  $              6,500.00 2

Whiskeytown NRA COMM-WHIS Radio System CA All Others $191,449.80  $            89,740.22 2

Whiskeytown NRA UTIL - Brandy Creek Electrical System CA All Others $471,365.21  $                       -   2

Whiskeytown NRA UTIL - Oak Bottom Electrical System CA All Others $567,977.04  $                       -   2

Whiskeytown NRA UTIL - Headquarters Data Transmission System CA All Others $163,346.03  $                       -   2

Whiskeytown NRA ROAD - RTE 0221 Crystal Creek Camp Access Road CA Paved Roads $4,042,197.17  $          844,133.45 2

Whiskeytown NRA BLDG - Oak Bottom Marina Store-CONC CA Buildings $133,110.05  $            17,295.95 2

Whiskeytown NRA TRLS - Brandy Creek Footbridge 8750-012T CA All Others $230,401.73  $                       -   2

Whiskeytown NRA LAKE - Oak Bottom Beach /Waterfront CA All Others $13,467,306.95  $          106,466.80 2

Whiskeytown NRA LAKE - Headquarters Waterfront/ System CA All Others $1,081,764.20  $                       -   2

Whiskeytown NRA ROAD - RTE 0415 Government Boat Launch Loop CA Paved Roads $225,706.44  $            45,143.90 2

Whiskeytown NRA LAKE - Whiskey Creek Waterfront/ System CA All Others $3,481,826.40  $            11,464.00 2

Whiskeytown NRA GRDS - Oak Bottom Swim Beach CA All Others $490,142.06  $          136,208.75 2

Whiskeytown NRA GRDS - Brandy Creek Marina Day Use (Picnic) Area CA All Others $504,650.76  $              4,511.00 2

Whiskeytown NRA TRLS-Brandy Creek Paved Walkway CA Trails $250,430.63  $                       -   2

Whitman Mission NHS UTIL- Fuel Storage Tanks Above-ground (Shop#009D &009G) WA All Others $60,009.35  $                       -   2

Whitman Mission NHS UTIL- Fuel Storage Tank, Underground (VC#008) WA All Others $46,271.52  $                       -   2

Yosemite NP
SEU South Entrance Wastewater System CA

Waste Water

Systems
$636,751.85  $          308,411.00 2

Yosemite NP VaQ 0017 Clinic Housing CA Housing $506,099.67  $            26,985.79 2

Yosemite NP VaQ 0020 Clinic Housing CA Housing $390,006.25  $            37,040.51 2

Yosemite NP WA Glacier Point Scenic Overlook CA All Others $1,467,454.46  $            33,960.82 2

Yosemite NP VaB 0054 Yosemite Institute Office CA Housing $307,520.27  $            30,086.29 2

Yosemite NP WaB 4061 Wawona Campground Restroom CA Buildings $130,697.21  $            49,965.33 2

Yosemite NP WaB 4062 Wawona Campground Restroom CA Buildings $130,697.21  $            39,902.00 2

Yosemite NP WaB 4063 Wawona Campground Restroom CA Buildings $109,319.23  $            27,748.56 2
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Yosemite NP WaB 4064 Wawona Campground Restroom CA Buildings $130,697.21  $            51,952.05 2

Yosemite NP WaB 4066 Wawona Campground Restroom CA Buildings $130,697.21  $            60,105.69 2

Yosemite NP WaB 4067  Wawona Campground Restroom CA Buildings $223,497.08  $            22,320.72 2

Yosemite NP WaB 4068 Restroom Vault Toilet CA Buildings $16,423.07  $              1,089.43 2

Yosemite NP WaB 4100 Barn (Grey) PYHC CA Buildings $468,411.46  $            66,437.84 2

Yosemite NP WaB  4101 Hodgdon Cabin PYHC CA Buildings $353,934.47  $            59,793.37 2

Yosemite NP WaB 4102  Wells Fargo Office PYHC CA Buildings $511,610.86  $            87,737.31 2

Yosemite NP WaB  4104  Army Cabin PYHC CA Buildings $328,653.26  $            68,783.19 2

Yosemite NP WaB 4105 Army Tack Room PYHC CA Buildings $204,035.18  $            26,281.33 2

Yosemite NP WaB 4106 Crane Flat Ranger Cabin PYHC CA Buildings $244,384.85  $            34,418.81 2

Yosemite NP WaB 4110  Cabin PYHC CA Buildings $95,548.18  $            18,563.33 2

Yosemite NP WaB 4111 Jail PYHC CA Buildings $102,564.07  $              2,056.87 2

Yosemite NP WaB 4112  Chris Jorgensen Studio PYHC CA Buildings $404,124.46  $            96,439.57 2

Yosemite NP WaB 4113  Shelter PYHC CA Buildings $455,418.35  $            34,608.65 2

Yosemite NP WaB 4114 Shop PYHC CA Buildings $80,503.24  $            13,890.56 2

Yosemite NP WaB 4136 Degnans Bakery PYHC CA Buildings $676,825.94  $          126,636.26 2

Yosemite NP WaB SE 4605 South Entrance Kiosk #1 CA Buildings $31,092.76  $              4,372.80 2

Yosemite NP WaB SE 4606 South Entrance Restroom CA Buildings $406,069.50  $          214,298.80 2

Yosemite NP WaB SE 4608  South Entrance Kiosk #2 CA Buildings $10,242.32  $              1,777.88 2

Yosemite NP WaB MG 4726 Mariposa Grove Restroom CA Buildings $354,015.65  $          241,865.55 2

Yosemite NP WaB CQ 5004 Chinquapin Restroom CA Buildings $327,791.77  $            59,094.69 2

Yosemite NP WaB BV 5315 Bridalveil Campground Restroom CA Buildings $171,023.85  $            50,820.54 2

Yosemite NP WaB BV 5316 Bridalveil Campground Restroom CA Buildings $171,023.85  $            50,820.54 2

Yosemite NP TMU Tuolumne Meadows Ranger Camp Water System CA Water Systems $210,824.06  $                       -   2

Yosemite NP
TMU Tuolumne Meadows Ranger Camp Wastewater System CA

Waste Water

Systems
$70,574.32  $                       -   2

Yosemite NP WaB BV 5317 Bridalveil Campground Restroom CA Buildings $171,023.85  $            45,926.23 2

Yosemite NP WaB BV 5318 Bridalveil Campground Restroom CA Buildings $171,023.85  $            46,306.12 2

Yosemite NP WaB BV 5319 Bridalveil Campground Restroom CA Buildings $64,133.95  $            18,377.64 2

Yosemite NP VA Happy Isle Water Tank Parking (AR0980) CA Paved Roads $145,601.00  $            21,159.43 2

Yosemite NP VA Happy Isles ADA Parking (AR0967) CA Paved Roads $31,011.39  $              7,028.76 2

Yosemite NP VA Happy Isles Handicapped Restroom Parking (AR0968) CA Paved Roads $18,047.61  $              4,069.12 2

Yosemite NP VA 120/140 Intersection Parking  (AR0975) CA Paved Roads $149,481.66  $            66,231.63 2

Yosemite NP VaQ 0039 CA Housing $463,836.49  $            41,261.62 2

Yosemite NP VaQ 0040 CA Housing $533,034.67  $            64,494.98 2

Yosemite NP VaQ 0002 CA Housing $501,204.63  $            46,980.53 2

Yosemite NP VaQ 0003 CA Housing $435,966.28  $            29,950.72 2

Yosemite NP VaQ 0004 CA Housing $481,881.66  $            81,462.36 2

Yosemite NP VaQ 0005 CA Housing $561,573.53  $            40,433.69 2

Yosemite NP VaQ 0006 CA Housing $365,497.05  $            10,406.42 2

Yosemite NP VaQ 0007 CA Housing $398,073.52  $            77,575.70 2

Yosemite NP VaQ 0008 CA Housing $378,420.02  $            79,645.99 2

Yosemite NP VaQ 0009 CA Housing $406,375.28  $            55,599.88 2

Yosemite NP VaQ 0010 CA Housing $365,294.57  $            51,783.05 2

Yosemite NP VaQ 0011 CA Housing $406,434.58  $          114,052.98 2

Yosemite NP VaQ 0012 CA Housing $338,738.14  $            52,751.88 2

Yosemite NP VaQ 0013 CA Housing $383,273.75  $            48,902.41 2

Yosemite NP VaQ 0014 CA Housing $373,190.81  $            64,605.38 2

Yosemite NP VaQ 0016 CA Housing $231,684.51  $            64,212.09 2

Yosemite NP VaQ 0018 CA Housing $465,257.89  $            42,933.46 2

Yosemite NP VaQ 0019 CA Housing $453,114.92  $          163,476.48 2

Yosemite NP VaQ 0021 CA Housing $453,895.66  $            64,419.32 2

Yosemite NP VaQ 0034 CA Housing $424,971.68  $            32,281.11 2

Yosemite NP VaQ 0035 CA Housing $553,774.49  $            78,566.62 2

Yosemite NP VaQ 0036 CA Housing $553,774.49  $            29,867.44 2

Yosemite NP VaQ 0037 CA Housing $521,118.03  $            61,877.66 2

Yosemite NP VaQ 0041 CA Housing $299,584.16  $            14,084.39 2

Yosemite NP VaQ 0042 CA Housing $499,075.15  $            45,166.39 2

Yosemite NP VaQ 0043 CA Housing $521,118.03  $            62,864.09 2

Yosemite NP VaQ 0044 CA Housing $358,376.15  $            73,159.63 2

Yosemite NP VaQ 0045 CA Housing $501,164.94  $          116,636.89 2

Yosemite NP VaQ 0046 CA Housing $1,035,161.95  $            77,029.99 2

Yosemite NP VaQ 0047 CA Housing $629,048.07  $            59,383.70 2

Yosemite NP VaQ 0048 CA Housing $527,889.11  $            94,640.42 2

Yosemite NP VaQ 0049 CA Housing $516,593.59  $            22,535.75 2

Yosemite NP VaQ 0058 temp. office for McCabe CA Housing $62,822.92  $            24,801.63 2

Yosemite NP VaQ 0059 CA Housing $318,239.29  $            38,505.38 2

Yosemite NP VaQ 0060 CA Housing $1,683,943.16  $          111,090.33 2

Yosemite NP VaQ 0061 CA Housing $495,414.01  $            85,175.32 2

Yosemite NP VaQ 0062 CA Housing $447,532.56  $            56,033.17 2

Yosemite NP VaQ 0063 CA Housing $537,788.15  $            68,365.42 2

Yosemite NP VaQ 0066 CA Housing $502,799.91  $            48,344.20 2

Yosemite NP VaQ 0067 CA Housing $620,359.42  $            31,095.41 2

Yosemite NP VaQ 0068 CA Housing $444,195.92  $            44,564.83 2

Yosemite NP VaQ 0069 CA Housing $399,575.16  $            28,399.30 2

Yosemite NP VaQ 0071 CA Housing $361,247.53  $            45,463.04 2

Yosemite NP VaQ 0072 CA Housing $371,526.61  $            53,452.27 2

Yosemite NP VaQ 0073 CA Housing $371,526.61  $            42,969.52 2

Yosemite NP VaQ 0074 CA Housing $359,801.64  $            32,737.93 2

Yosemite NP VaQ 0075 CA Housing $461,987.02  $            59,898.90 2

Yosemite NP VaQ 0076 CA Housing $433,261.27  $          108,524.28 2

Yosemite NP VaQ 0077 CA Housing $461,987.02  $            76,315.07 2

Yosemite NP VaQ 0078 CA Housing $433,261.27  $            41,674.48 2

Yosemite NP VaQ 0080 CA Housing $461,987.02  $            27,459.40 2

Yosemite NP VaQ 0081 CA Housing $397,854.77  $            19,530.97 2

Yosemite NP VaQ 0083 CA Housing $424,274.26  $            78,288.17 2

Yosemite NP VaQ 0084 CA Housing $365,330.28  $            48,127.41 2

Yosemite NP VaQ 0124 Camp 1 CA Housing $78,200.08  $            51,250.77 2

Yosemite NP VaQ 0127 Camp 1 CA Housing $78,200.08  $            28,380.47 2

Yosemite NP VaB 0055  VIP Fire Office CA Housing $315,493.35  $          122,838.21 2

Yosemite NP VaB 0057 Girls Club CA Buildings $492,957.13  $          183,054.00 2

Yosemite NP VaB  0070 Valley Day Care CA Buildings $715,530.76  $          135,908.04 2

Yosemite NP VaB 0120  Wildlife Management Office CA Buildings $227,172.47  $            25,236.96 2

Yosemite NP EP El Portal Maintenance Complex Fuel Station CA All Others $382,956.01  $            22,052.97 2

Yosemite NP VaB 0527  Fort CA Buildings $18,978,071.25  $       1,634,344.36 2

Yosemite NP VaB  0528 Courthouse CA Buildings $3,046,866.32  $          126,571.54 2

Yosemite NP VaB  1005 Wilderness Center CA Buildings $913,725.30  $            12,327.55 2

Yosemite NP VA Yosemite Valley View Parking  (AR0963) CA Paved Roads $119,842.91  $            36,259.37 2

Yosemite NP WA Glacier Point Road (AR0015) CA Paved Roads $86,059,378.94  $     35,616,274.47 2

Yosemite NP VA Sentinel Bridge Parking Area  (AR0900) CA Paved Roads $255,327.08  $          119,684.28 2

Yosemite NP AH SITE Hotel Road CA Paved Roads $1,797,880.56  $          494,059.64 2

Yosemite NP WA Mariposa Grove Road (AR0219) CA Paved Roads $4,676,794.44  $       5,170,960.82 2

Yosemite NP BCT t-076 Tuolumne Pass to Vogelsang HSC CA Trails $578,998.61  $            61,063.58 2

Yosemite NP MaB WW 6277 White Wolf Wastewater Treatment Building CA Buildings $36,319.50  $              6,860.34 2

Yosemite NP VaQ 0079 CA Housing $385,194.85  $            19,769.41 2

Yosemite NP VaQ 0082 CA Housing $385,194.85  $            11,788.65 2

Yosemite NP WA Mariposa Grove Tram Road  (AR0236) CA Paved Roads $9,205,034.71  $       8,235,000.00 2

Yosemite NP BcB 0400 Vernal Falls Restroom CA Buildings $230,992.44  $            40,634.38 2

Yosemite NP MGE Mariposa Grove Electric System CA All Others $904,386.93  $                       -   2

Yosemite NP EPE Arch Rock Electric System CA All Others $3,194,234.57  $       4,190,824.56 2

Yosemite NP BCT Bridge 028 Yosemite Falls top   [t-201] CA All Others $111,117.02  $            88,769.22 2

Yosemite NP BCT Bridge 030 Illilouette horse trail west CA All Others $145,243.87  $            47,241.87 2

Yosemite NP BCT Bridge 031 Illilouette horse trail east CA All Others $193,658.49  $            85,319.68 2

Yosemite NP BCT Bridge 032 Illilouette Creek  [t-279] CA All Others $124,494.74  $            32,099.61 2

Yosemite NP BCT Bridge 033 Happy Isles [t-279] CA All Others $116,195.09  $            24,763.43 2

Yosemite NP BCT Bridge 034 Vernal Falls   [t-51] CA All Others $394,233.35  $                       -   2

Yosemite NP BCT Bridge 035   Silver Apron   [t-231] CA All Others $84,725.59  $            28,458.90 2

Yosemite NP BCT Bridge 036 Nevada Falls   [t-5] CA All Others $106,512.17  $            30,402.39 2

Yosemite NP BCT Bridge 037 Sunrise Creek   [t-61] CA All Others $40,406.19  $            21,250.20 2

Yosemite NP BCT Bridge 038 Sunrise Creek   [t-61] CA All Others $44,264.80  $            27,505.73 2

Yosemite NP BCT Bridge 039 Twin Bridges Downcanyon [t-61] CA All Others $90,913.92  $            88,421.32 2

Yosemite NP BCT Bridge 040 Twin Bridges Upcanyon [t-61] CA All Others $53,033.12  $            28,183.65 2

Yosemite NP BCT Bridge 041 Echo Valley   [t-61] CA All Others $87,883.46  $            34,837.35 2

Yosemite NP BCT Bridge 042 Echo Creek   [t-234] CA All Others $54,548.35  $            29,167.81 2

Yosemite NP BCT Bridge 043 Echo Creek    [t-234] CA All Others $63,639.75  $                       -   2

Yosemite NP BCT Bridge 044 Echo Creek   [t-234] CA All Others $87,146.32  $            74,846.00 2

Yosemite NP BCT Bridge 045 Echo Valley/upper CA All Others $30,304.64  $            20,098.87 2

Yosemite NP VA NPS Administrative Parking  (AR0992) CA Paved Roads $51,702.81  $            25,899.12 2

Yosemite NP VA Bridalveil Falls Parking   (AR0918P) CA Paved Roads $504,401.05  $       1,483,514.28 2

Yosemite NP VA Swinging Bridge Parking Area (AR0950P) CA Paved Roads $295,540.21  $            89,752.70 2

Yosemite NP VA Chapel Parking Area  (AR0951P) CA Paved Roads $187,102.03  $            60,198.28 2

Yosemite NP VA LeConte Memorial Parking  (AR0952P) CA Paved Roads $85,679.55  $            30,260.30 2

Yosemite NP CV SITE Core Parking Areas CA Paved Roads $1,902,438.43  $       1,089,261.49 2

Yosemite NP VA North Dome Parking  (AR0955P) CA Paved Roads $37,671.21  $            27,843.75 2

Yosemite NP VA Medical Clinic Parking  (AR0956P) CA Paved Roads $250,489.93  $          209,936.11 2

Yosemite NP VA US District Court Parking  (AR0957P) CA Paved Roads $37,993.19  $            16,285.83 2

Yosemite NP VA Maintenance Area Parking (AR0958ZZ) CA Paved Roads $2,488,248.60  $       2,692,914.34 2

Yosemite NP VA Ranger Club Parking  (AR0960P) CA Paved Roads $159,835.74  $            68,720.89 2

Yosemite NP BCT Bridge 038 Sunrise Creek   [t-61] CA All Others $124,494.74  $                       -   2

Yosemite NP VA El Capitan Picnic Area (AR0962P) CA Paved Roads $349,378.01  $          166,859.73 2

Yosemite NP BCT Bridge 046 Merced Lake (west) CA All Others $62,247.37  $            27,978.82 2

Yosemite NP BCT Bridge 047 Merced Lake (center) CA All Others $31,123.69  $            15,894.63 2

Yosemite NP BCT Bridge 048 Merced Lake (east) CA All Others $47,722.98  $            20,098.87 2

Yosemite NP VA Curry Registration Parking (AR0986) CA Paved Roads $58,294.63  $          126,407.90 2
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Yosemite NP BCT Bridge 049 Sunrise Trail South CA All Others $99,595.79  $                       -   2

Yosemite NP BCT Bridge 050 Sunrise Trail North CA All Others $99,595.79  $                       -   2

Yosemite NP BCT Bridge 051 above Washburn Lake CA All Others $100,005.32  $            15,983.53 2

Yosemite NP BCT Bridge 052 Merced Peak Fork/Merced River CA All Others $87,368.51  $            24,037.08 2

Yosemite NP BCT Bridge 064 Glen Aulin/Twin Bridges East (upper CA All Others $132,794.39  $            37,543.95 2

Yosemite NP BCT Bridge 065 Glen Aulin/Twin Bridges West CA All Others $103,745.62  $            29,334.69 2

Yosemite NP TM SITE Lodge Area CA All Others $716,866.29  $                       -   2

Yosemite NP WA SITE Hotel Area Landscape CONC CA All Others $1,423,760.72  $                       -   2

Yosemite NP CF SITE Gas Station Fuel Storage & Delivery System CA All Others $168,886.31  $                       -   2

Yosemite NP YV SITE Village Store Pavement (Roads & Parking) CA Paved Roads $655,945.06  $          266,309.43 2

Yosemite NP VaB XXXX Camp 6 Traffic Trailer CA Buildings $101,993.20  $                       -   2

Yosemite NP EPB XXXX Enviromental Planning and Compliance Breeze Way Tra CA Buildings $815,945.63  $                       -   2

Yosemite NP MA 6106 BOF Entrance Kiosk #1 NEW CA Buildings $40,969.28  $                       -   2

Yosemite NP MA 6107 BOF Entrance Kiosk #2 NEW CA Buildings $42,139.83  $                       -   2

Yosemite NP MA 6108 BOF Entrance Kiosk #3 NEW CA Buildings $42,139.83  $                       -   2

Yosemite NP WaB 4115 MCLS Support Building CA Buildings $23,540.42  $                       -   2

Yosemite NP EP SITE Gas Station Fuel Storage - Delivery System CONC CA All Others $137,261.03  $                       -   2

Yosemite NP EPB 0802 New Arch Rock Entrance Station Kiosk CA Buildings $85,462.16  $                       -   2

Yosemite NP WaB SE 4611 New South Entrance Kiosk CA Buildings $23,796.72  $                       -   2

Yosemite NP WaB SE 4612 New South Entrance Kiosk CA Buildings $23,796.72  $                       -   2

Yosemite NP WaB SE 4613 New South Entrance Kiosk CA Buildings $26,703.19  $                       -   2

Yosemite NP VA Hanging Valley / Bridalveil View Turnout (AR1001) CA Paved Roads $8,473.06  $              8,888.06 2

Yosemite NP
VA Camp 6 Parking Unpaved (AR1002) CA Unpaved Roads $18,165.44  $          608,070.33 2

Yosemite NP VA Yosemite Lodge Overflow Parking (AR1016) CA Paved Roads $838,510.62  $          479,440.77 2

Yosemite NP MaB HM 6139 Lift Station Building CA Buildings $80,331.67  $                       -   2

Yosemite NP BCT t-005 Panorama Trail to Nevada Falls CA Trails $62,273.58  $            18,017.29 2

Yosemite NP BCT t-006 Silver Apron to Clarks Point CA Trails $226,128.93  $              2,577.48 2

Yosemite NP BCT t-007  to Clark Point Spur Trail CA Trails $694,325.40  $          760,584.15 2

Yosemite NP BCT t-008  Mist Trail CA Trails $478,769.61  $            75,441.43 2

Yosemite NP BCT t-040 Panorama Trail CA Trails $667,115.64  $                       -   2

Yosemite NP BCT t-051 Happy Isles to Lower Horse Trail CA Trails $739,598.33  $            16,530.53 2

Yosemite NP BCT t-057     4-Mile Trail CA Trails $4,140,218.42  $          125,512.75 2

Yosemite NP BCT t-058 Nevada Falls to LYV CA Trails $473,421.29  $            20,371.19 2

Yosemite NP BCT t-059  LYV to Half Dome Jct. CA Trails $582,638.35  $            15,917.46 2

Yosemite NP BCT T-060  Half Dome Trail CA Trails $1,120,259.29  $            46,901.80 2

Yosemite NP BCT t-062 High - Water Trail CA Trails $719,425.81  $            21,054.82 2

Yosemite NP BCT t-069  Muir Trail CA Trails $840,974.26  $            32,464.07 2

Yosemite NP BCT t-078   Donohoe Pass Trail CA Trails $1,978,663.27  $          502,617.38 2

Yosemite NP BCT t-079 Lyell CanyonTrail CA Trails $923,238.17  $                       -   2

Yosemite NP BCT t-084 Dana Fork Trail to Lyell Fork Trail CA Trails $92,073.37  $                       -   2

Yosemite NP BCT t-088 Tuolumne Campground to t-087 CA Trails $63,619.00  $            19,201.44 2

Yosemite NP BCT t-091 Cathedral Lake Spur to t-092 CA Trails $766,084.21  $                       -   2

Yosemite NP BCT t-093 Glen Aulin Trail CA Trails $238,513.22  $                       -   2

Yosemite NP BCT t-097 Glen Aulin Trail CA Trails $1,731,622.85  $                       -   2

Yosemite NP BCT t-098 Cold Canyon Trail CA Trails $1,466,140.07  $            62,405.03 2

Yosemite NP BCT t-102 McGee Lake Trail CA Trails $1,126,280.48  $            51,950.48 2

Yosemite NP BCT t-104 Glen Aulin/May Lake Trail CA Trails $103,994.88  $                       -   2

Yosemite NP BCT t-106 May Lake Trail CA Trails $418,819.92  $                       -   2

Yosemite NP BCT t-108 Virginia Canyon to Matterhorn Canyon CA Trails $1,120,091.27  $            21,791.36 2

Yosemite NP BCT t-114 Burro Pass/Smedberg Lake Trail CA Trails $2,272,569.81  $            25,792.38 2

Yosemite NP BCT t-115 Rogers Canyon Jct. To Murdoch Jct. CA Trails $94,529.29  $                       -   2

Yosemite NP BCT t-118 Murdoch Lake Trail Jct. to Benson Jct. CA Trails $1,166,218.52  $              7,209.58 2

Yosemite NP BCT t-119 Bensen Lake to Kerrick Canyon Seavy Pass CA Trails $1,435,089.99  $                       -   2

Yosemite NP BCT t-120 Lower Kerrick Canyon Trail CA Trails $1,322,890.54  $          128,795.22 2

Yosemite NP BCT t-124  Stubblefield Canyon Trail CA Trails $1,429,978.63  $          928,917.20 2

Yosemite NP BCT t-126  Upper Jack Main Canyon Trail CA Trails $917,722.27  $            78,399.29 2

Yosemite NP BCT t-127  Dorthy Lake Pass Trail CA Trails $365,265.93  $              1,240.46 2

Yosemite NP BCT t-129 Lembert Dome Dana Fork Bridge Jct. CA Trails $487,718.16  $          473,985.04 2

Yosemite NP BCT t-138  Spur From High Water to Muir Trail CA Trails $24,348.37  $              1,319.87 2

Yosemite NP BCT t-146  Wilmer Lake to Tilden Canyon CA Trails $459,140.10  $                       -   2

Yosemite NP BCT t-161  Glen Aulin Trail CA Trails $315,965.70  $            24,649.98 2

Yosemite NP BCT t-165 Fletcher Meadow/Emeric Lake to Vogelsang CA Trails $349,422.52  $            37,617.58 2

Yosemite NP BCT t-167  Fletcher Creek Trail CA Trails $128,914.44  $            79,520.46 2

Yosemite NP BCT t-189  Jack Main Canyon: North from Wilmer CA Trails $481,961.35  $              4,133.97 2

Yosemite NP BCT t-201 Yosemite Falls Trail: From Valley Floor CA Trails $2,515,648.02  $          146,857.16 2

Yosemite NP BCT t-204 Merced Lake to Lewis Creek CA Trails $999,599.40  $            40,066.50 2

Yosemite NP BCT t-230  Clark Point Spur to Panorama Trail Jct. CA Trails $253,664.92  $                       -   2

Yosemite NP BCT t-231  Nevada Falls Foot Trail: CA Trails $266,346.68  $            98,984.70 2

Yosemite NP BCT t-234  Merced Lake Trail: CA Trails $504,758.81  $                       -   2

Yosemite NP MaB TM 3312 Visitor Center Restroom CA Buildings $239,877.61  $            14,176.50 2

Yosemite NP BCT t-246  Tilden Canyon Connecter Trail CA Trails $25,368.46  $                923.35 2

Yosemite NP BCT t-247  High Water Trail CA Trails $126,832.45  $                       -   2

Yosemite NP BCT t-256   Cathedral Lake Parking Lot to WWTP CA Trails $142,714.08  $          168,460.00 2

Yosemite NP BCT t-258  Spur From Tenaya Lake to May Lake CA Trails $124,833.28  $            36,044.76 2

Yosemite NP BCT t-259 Echo Valley to Highwater/Echo Creek Jct. CA Trails $177,564.45  $                       -   2

Yosemite NP BCT t-260  Echo Creek Trail CA Trails $1,547,345.59  $                       -   2

Yosemite NP BCT t-261  Sunrise HSC to Echo/Cathedral Trail CA Trails $112,371.04  $                       -   2

Yosemite NP BCT t-262  Sunrise Lakes Trail CA Trails $503,899.12  $                       -   2

Yosemite NP BCT t-264   Cathedral Pass Trail CA Trails $768,351.44  $                       -   2

Yosemite NP BCT t-267  Upper Tuolumne Campground Trail CA Trails $87,124.61  $              2,213.58 2

Yosemite NP BCT t-270 McCabe Lakes Jct. To Virginia Canyon CA Trails $436,644.60  $            25,533.94 2

Yosemite NP BCT t-274  WWTP (VC) Jct. To Elizabeth Lake Jct. CA Trails $260,170.97  $              3,583.20 2

Yosemite NP BCT t-276  Lembert Parking to Soda Springs CA Trails $151,598.97  $                       -   2

Yosemite NP BCT t-279   Horse Trail from Happy Isles CA Trails $284,668.10  $          100,621.11 2

Yosemite NP TME Tuolumne Meadows Electric System CA All Others $1,193,983.50  $          338,585.36 2

Yosemite NP HHE Hetch Hetchy Entrance Electrical System CA All Others $967,585.07  $                       -   2

Yosemite NP WWE White Wolf Electric System CA All Others $272,022.66  $            86,161.79 2

Yosemite NP WWU White Wolf Water System CA Water Systems $3,234,557.28  $          371,426.61 2

Yosemite NP GPU Glacier Point Water System CA Water Systems $8,052,240.29  $            63,531.52 2

Yosemite NP
WWU White Wolf Wastewater Treatment System CA

Waste Water

Systems
$3,624,935.16  $       8,638,573.06 2

Yosemite NP MA CF Crane Flat Campground CA Campgrounds $1,643,776.51  $       1,293,949.22 2

Yosemite NP MA TM Tuolumne Meadows Campground CA Campgrounds $6,056,377.96  $       1,241,389.10 2

Yosemite NP BCU Vernal Fall Water System CA Water Systems $1,345,655.66  $                       -   2

Yosemite NP EPB 0796 GSA Parking Garage CA Buildings $7,357,542.09  $          381,551.70 2

Yosemite NP
GPU Glacier Point Wastewater System CA

Waste Water

Systems
$1,118,224.42  $       1,044,375.00 2

Yosemite NP
WAU Wawona CG Septic System CA

Waste Water

Systems
$775,168.15  $            86,957.25 2

Yosemite NP
VA Wilderness Parking CA Unpaved Roads $457,444.27  $                       -   2

Yosemite NP
VA Camp 4 Parking Lot CA Unpaved Roads $249,650.96  $                       -   2

Yosemite NP MaB HH 2016 Mather Camp Restroom CA Buildings $7,995.92  $                       -   2

Yosemite NP MaB HH 2017 Mather Camp Restroom CA Buildings $7,995.92  $                       -   2

Yosemite NP MaB HH 2018  Mather Camp Restroom CA Buildings $7,995.92  $                       -   2

Yosemite NP MaB HH 2019 Mather Camp Restroom CA Buildings $7,995.92  $                       -   2

Yosemite NP MaB HH 2007 Entrance Station Kiosk CA Buildings $38,774.50  $              1,300.90 2

Yosemite NP MaB HH 2104  Restroom CA Buildings $335,659.20  $          130,216.80 2

Yosemite NP MaB HH 2110 Trail Head Restroom CA Buildings $243,417.48  $              8,165.45 2

Yosemite NP MaB HH 2111 Campground Restroom CA Buildings $243,417.48  $            18,015.12 2

Yosemite NP MaB TM 3101 Tioga Pass Entrance Kiosk CA Buildings $27,213.95  $            17,776.15 2

Yosemite NP MaB CF 6022 Fire Lookout Tower CA Buildings $227,256.73  $                       -   2

Yosemite NP MaB CF 6039 Campground Restroom CA Buildings $194,345.29  $          144,164.69 2

Yosemite NP MaB CF 6040 Campground Restroom CA Buildings $194,345.29  $            44,282.85 2

Yosemite NP MaB CF 6041 Campground Restroom CA Buildings $194,345.29  $            49,326.07 2

Yosemite NP MaB CF 6042 Campground Restroom CA Buildings $194,345.29  $            46,378.82 2

Yosemite NP MaB CF 6043 Campground Restroom CA Buildings $194,345.29  $            46,035.35 2

Yosemite NP MaB HM 6113 Big Oak Flat Restroom CA Buildings $304,636.24  $              3,913.52 2

Yosemite NP MaB HM 6124 Campground Restroom CA Buildings $433,875.86  $            34,461.75 2

Yosemite NP MaB HM 6125 Campground Restroom CA Buildings $433,875.86  $            33,755.20 2

Yosemite NP MaB TM 3020 Ranger Camp Restroom CA Buildings $163,334.08  $            38,059.02 2

Yosemite NP Yosemite Solid Waste Collection/Disposal Compactors CA All Others $2,639,142.91  $          866,461.45 2

Yosemite NP MaB WW 6252 White Wolf Restroom CA Buildings $175,910.25  $            26,897.36 2

Yosemite NP MaB WW 6253 White Wolf Restroom CA Buildings $175,910.25  $            25,646.51 2

Yosemite NP MaB WW 6254 White Wolf Restroom CA Buildings $175,910.25  $            25,646.51 2

Yosemite NP MaB WW 6274 White Wolf Restroom CA Buildings $7,995.92  $                       -   2

Yosemite NP VA  Camp Six Parking Lot  (AR0984) CA Paved Roads $4,104,348.56  $       2,607,675.86 2

Yosemite NP MaB HH 2112 Campground  Well House CA Buildings $24,293.16  $              2,193.13 2

Yosemite NP HSC Glen Aulin Cookhouse CA Buildings $69,857.57  $                  63.12 2

Yosemite NP HSC Vogelsang Kitchen CA Buildings $130,982.94  $                119.11 2

Yosemite NP TM Lodge Registration CA Buildings $120,724.41  $                810.79 2

Yosemite NP HSC May Lake Kitchen CA Buildings $145,088.79  $                127.46 2

Yosemite NP HSK Shower House - Mens CA Buildings $199,763.32  $                       -   2

Yosemite NP HSK Shower House - Womens CA Buildings $199,763.32  $                       -   2

Yosemite NP CV Restroom 600-700 CA Buildings $206,090.67  $                  16.86 2

Yosemite NP HSC Sunrise Cookhouse CA Buildings $154,156.84  $                339.74 2

Yosemite NP WW Duplex 3 Cabins Unit 3 & 4 CA Buildings $138,767.95  $          145,656.46 2

Yosemite NP CV Restroom 500 CA Buildings $223,716.85  $              1,138.84 2

Yosemite NP WW Duplex 1 Cabins Unit 1 & 2 CA Buildings $166,810.65  $          111,826.00 2

Yosemite NP CV Cabins - Stoneman 819 CA Buildings $293,516.98  $          829,651.89 2

Yosemite NP HSC Merced Lake Cookhouse CA Buildings $217,633.19  $                204.91 2

Yosemite NP YV Fire House CA Buildings $243,428.29  $                  11.71 2
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Yosemite NP CV Cabins 06 A-D CA Buildings $242,843.92  $              1,739.25 2

Yosemite NP HSK A Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK B Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK C Restroom CA Buildings $343,484.45  $                  76.89 2

Yosemite NP HSK D Restroom CA Buildings $343,484.45  $                    0.58 2

Yosemite NP HSK E Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK F Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK G Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK H Restroom CA Buildings $343,484.45  $                    1.36 2

Yosemite NP HSK J Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP HSK K Restroom CA Buildings $343,484.45  $                       -   2

Yosemite NP CV Restroom Guest Lounge CA Buildings $393,199.30  $                607.97 2

Yosemite NP WW Shower House CA Buildings $456,472.76  $          127,076.00 2

Yosemite NP TM Lodge Shower House CA Buildings $457,828.62  $              1,381.57 2

Yosemite NP WW  Lodge Main Bldg CA Buildings $995,857.68  $          415,421.75 2

Yosemite NP CV Pavilion - Housekeeping CA Buildings $1,220,862.24  $                    8.05 2

Yosemite NP CV Registration Bldg CA Buildings $634,768.47  $            30,100.00 2

Yosemite NP TM Lodge Kitchen - Dining Room CA Buildings $538,373.37  $            75,110.51 2

Yosemite NP VaQ 0065 Doctors Residence CA Housing $399,373.08  $            29,715.94 2

Yosemite NP HSK Store CA Buildings $813,048.26  $                381.22 2

Yosemite NP YL Lodging Willow 4100 CA Buildings $784,708.65  $            57,096.96 2

Yosemite NP YL Lodging Azalea 4600 CA Buildings $784,708.65  $            56,208.13 2

Yosemite NP YL Lodging Birch 4700 CA Buildings $865,191.59  $            32,975.00 2

Yosemite NP VaQ 0064 Nurses Dorm CA Housing $1,081,781.60  $            60,654.89 2

Yosemite NP YL Lodging Aspen 4101-4109 CA Buildings $1,269,330.91  $            11,200.00 2

Yosemite NP YL Lodging Dogwood 4111-4119 CA Buildings $1,269,330.91  $            11,200.00 2

Yosemite NP YL Lodging Tamarack 4121-4129 CA Buildings $1,269,330.91  $            11,200.00 2

Yosemite NP YL Lodging Cottonwood 4400 CA Buildings $1,293,475.79  $            41,825.00 2

Yosemite NP GP Concession Bldg CA Buildings $4,590,079.26  $                909.13 2

Yosemite NP CV Stoneman House CA Buildings $1,569,129.86  $            66,943.73 2

Yosemite NP YL Lodging Cedar 3900 CA Buildings $1,799,368.55  $            72,469.80 2

Yosemite NP YL Lodging Laurel 3200 CA Buildings $2,586,951.59  $            66,883.05 2

Yosemite NP YL Lodging Juniper 3300 CA Buildings $2,586,951.59  $            67,802.66 2

Yosemite NP YL Lodging Alder 3600 CA Buildings $2,586,951.59  $            66,850.00 2

Yosemite NP YL Lodging Elderberry 4200 CA Buildings $2,586,951.59  $            72,450.00 2

Yosemite NP YL Lodging Manzanita 4500 CA Buildings $2,586,951.59  $            73,051.44 2

Yosemite NP YL Lodging Hemlock 3400 CA Buildings $4,035,644.47  $          106,670.97 2

Yosemite NP YL Lodging Maple 3500 CA Buildings $4,035,644.47  $          107,422.26 2

Yosemite NP BP Day Lodge CA Buildings $43,555,750.93  $          199,356.37 2

Yosemite NP YV Warehouse Bldg CA Buildings $25,703,281.51  $       2,445,514.55 2

Yosemite NP CV Cabins 01 A-D CA Buildings $239,952.92  $                       -   2

Yosemite NP CV Cabins 12 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 11 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 10 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 09 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 08 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 07 A-B CA Buildings $327,196.37  $                       -   2

Yosemite NP CV Cabins 05 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 04 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 03 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 02 A-B CA Buildings $143,971.75  $                       -   2

Yosemite NP CV Cabins 16 A-B CA Buildings $151,777.45  $                       -   2

Yosemite NP CV Cabins 15 A-B CA Buildings $151,777.45  $                992.46 2

Yosemite NP CV Cabins 14 A-B CA Buildings $344,244.92  $                       -   2

Yosemite NP MaB WW 6268 White Wolf Generator Shed CA Buildings $62,733.68  $            11,859.50 2

Yosemite NP EPB 0762    (YI Building) CA Housing $3,607,514.21  $            26,115.04 2

Yosemite NP EPB 0803 Arch Rock Restroom CA Buildings $170,451.22  $              2,990.43 2

Yosemite NP EPB 0760 Structure Dept Firehouse CA Buildings $981,412.36  $       1,416,466.99 2

Yosemite NP EPB 0764 El Portal Market CA Buildings $913,944.53  $            33,024.77 2

Yosemite NP EPB 0787 Inter Agency Firehouse CA Buildings $584,572.22  $            47,152.35 2

Yosemite NP EPB 0759  Maintenance Building CA Buildings $26,326,995.85  $       2,933,109.68 2

Yosemite NP EPB 0717 Day Care Center CA Housing $781,947.90  $          112,288.14 2

Yosemite NP VA Lower Pines Campgrounds CA Campgrounds $657,510.60  $          406,213.07 2

Yosemite NP VA North Pines Campground CA Campgrounds $526,008.48  $          320,510.97 2

Yosemite NP VA Yosemite Falls Area CA All Others $8,411,130.47  $                       -   2

Yosemite NP BP SITE Eagle Lift CA All Others $31,396.70  $                       -   2

Yosemite NP BP SITE Day Lodge Bruin Lift CA All Others $31,396.70  $                    0.32 2

Yosemite NP BP SITE Day Lodge Badger Lift CA All Others $42,925.18  $                       -   2

Yosemite NP BP SITE Day Lodge Red Fox Lift CA All Others $32,079.24  $                175.45 2

Yosemite NP BP SITE Turtle Rope Tow CA All Others $31,396.70  $                       -   2

Abraham Lincoln Birthplace NHS
Memorial Access Road KY Unpaved Roads $49,599.96  $                       -   2

Abraham Lincoln Birthplace NHS
Birthplace Wastewater System KY

Waste Water

Systems
$103,708.47  $                       -   2

Abraham Lincoln Birthplace NHS
Knob Creek Wastewater System KY

Waste Water

Systems
$157,273.58  $                       -   2

Abraham Lincoln Birthplace NHS ABLI Phone System KY All Others $51,703.60  $                       -   2

Abraham Lincoln Birthplace NHS ABLI IT System KY All Others $141,172.82  $                       -   2

Abraham Lincoln Birthplace NHS Visitor Center Exhibits KY All Others $523,162.02  $                       -   2

Abraham Lincoln Birthplace NHS IM.VC.Landscape Waysides KY All Others $9,238.99  $                       -   2

Abraham Lincoln Birthplace NHS IM.MB.Landscape Waysides KY All Others $30,223.59  $                       -   2

Abraham Lincoln Birthplace NHS IM.KC.Landscape Waysides KY All Others $54,402.46  $                       -   2

Abraham Lincoln Birthplace NHS Visitor  Center Landscape KY All Others $4,249,839.15  $          259,847.28 2

Abraham Lincoln Birthplace NHS Visitor Center Entrance Road KY Paved Roads $360,723.63  $            66,513.16 2

Abraham Lincoln Birthplace NHS Visitor Center Parking Lot KY Paved Roads $522,227.81  $            54,456.19 2

Abraham Lincoln Birthplace NHS Boardwalk and Deck KY Trails $118,121.55  $            17,058.30 2

Abraham Lincoln Birthplace NHS Maintenance Shop KY Buildings $657,212.51  $            27,205.40 2

Abraham Lincoln Birthplace NHS Maintenance Service Road KY Paved Roads $360,723.63  $            71,562.77 2

Abraham Lincoln Birthplace NHS Knob Creek Parking Lot KY Paved Roads $151,952.90  $            28,638.94 2

Abraham Lincoln Birthplace NHS Knob Creek Landscape KY All Others $412,889.36  $              1,011.20 2

Andersonville NHS Stockade Branch Bridge #1 5100-001P (Western) GA Paved Roads $277,902.50  $            45,056.25 2

Andersonville NHS Stockade Branch Bridge #2 5100-002P (Eastern) GA Paved Roads $295,813.77  $          126,900.00 2

Andersonville NHS POW Museum Water System GA Water Systems $122,490.96  $                       -   2

Andersonville NHS Headquarters Water System GA Water Systems $50,673.04  $                       -   2

Andersonville NHS
Waste Water System - Admin Area GA

Waste Water

Systems
$48,624.36  $                       -   2

Andersonville NHS
Waste Water System - POW Museum GA

Waste Water

Systems
$8,098.62  $                       -   2

Andersonville NHS Wisconsin Monument GA All Others $1,071,160.25  $                       -   2

Andersonville NHS Pennsylvania Monument GA All Others $2,660,602.30  $            36,048.08 2

Andersonville NHS Illinois Monument GA All Others $2,093,515.05  $                       -   2

Andersonville NHS Connecticut Monument GA All Others $2,418,272.63  $            14,169.75 2

Andersonville NHS IM POW Museum - Capture - Exhibit Room GA All Others $425,340.75  $                       -   2

Andersonville NHS Rostrum GA Buildings $1,371,668.40  $            42,900.00 2

Andersonville NHS Providence Spring House GA Buildings $315,849.63  $            33,917.63 2

Andersonville NHS IM POW Museum - What is a POW? - Exhibit GA All Others $388,801.53  $                       -   2

Andersonville NHS IM POW Museum - Lobby - Exhibit GA All Others $145,536.79  $                       -   2

Andersonville NHS IM POW Museum - Living Conditions - Exhibit GA All Others $507,171.97  $                       -   2

Andersonville NHS IM POW Museum - Journey - Exhibit Room GA All Others $207,905.63  $                       -   2

Andersonville NHS IM POW Museum - News and Communication - Exhibit Room GA All Others $631,139.26  $                       -   2

Andersonville NHS IM POW Museum - Those Who Wait - Exhibit Room GA All Others $541,352.55  $            16,225.00 2

Andersonville NHS IM POW Museum - Morale and Relationships - Exhibit Room GA All Others $515,927.91  $                       -   2

Andersonville NHS Ohio Monument GA All Others $1,802,074.47  $                       -   2

Andersonville NHS Minnesota Monument GA All Others $602,661.51  $            14,174.40 2

Andersonville NHS Maine Monument GA All Others $562,543.98  $              3,360.00 2

Andersonville NHS Indiana Monument GA All Others $1,634,871.68  $            18,305.53 2

Andersonville NHS New York Monument GA All Others $2,589,390.52  $            38,044.08 2

Andersonville NHS New Jersey Monument GA All Others $374,621.18  $            18,533.99 2

Andersonville NHS Georgia Monument GA All Others $1,510,046.99  $                       -   2

Andersonville NHS Michigan Monument GA All Others $835,033.14  $              5,119.50 2

Andersonville NHS Rhode Island Monument GA All Others $455,682.01  $                       -   2

Andersonville NHS Massachutes Monument GA All Others $715,256.36  $                       -   2

Andersonville NHS Tennessee Monument GA All Others $110,307.39  $              5,789.90 2

Andersonville NHS Iowa Monument GA All Others $489,687.00  $            10,628.77 2

Andersonville NHS South West Section National Cemetery Brick Wall GA All Others $4,340,295.19  $          263,517.48 2

Andersonville NHS North West Section National Cemetery Brick Wall GA All Others $4,216,286.75  $          311,854.77 2

Andersonville NHS North East Section Cemetery Wall GA All Others $2,852,193.98  $          474,292.50 2

Andersonville NHS South East Section National Cemetery Brick Wall GA All Others $3,100,210.85  $          509,087.13 2

Andersonville NHS South Section National Cemetery Brick Wall GA All Others $6,076,413.26  $          366,141.64 2

Andersonville NHS North Section National Cemetery Brick Wall GA All Others $6,200,421.70  $       1,007,504.47 2

Andersonville NHS IM POW Museum - Escape - Exhibit Room GA All Others $135,067.63  $                       -   2

Andersonville NHS IM POW Museum -Freedom- Exhibit Room GA All Others $237,300.10  $                       -   2

Andersonville NHS IM POW Museum - Privation- Exhibit Room GA All Others $501,326.77  $                       -   2

Andersonville NHS IM POW Museum Corridor / Hallway - Exhibit Room GA All Others $532,101.48  $                       -   2

Andersonville NHS IM Stockade Wall - Exhibit GA All Others $272,406.90  $                       -   2

Andersonville NHS Curatorial Building GA Buildings $728,424.59  $          332,451.79 2

Andersonville NHS POW Museum Grounds GA All Others $1,696,957.52  $          107,329.59 2

Andrew Johnson NHS Parkwide IT TN All Others $67,660.17  $                       -   2

Andrew Johnson NHS Parkwide Phone System TN All Others $41,573.61  $                       -   2

Andrew Johnson NHS Visitor Center Comfort Station TN Buildings $528,785.27  $              4,798.18 2

Andrew Johnson NHS Memorial Building Exhibits TN All Others $792,611.33  $                       -   2

Andrew Johnson NHS Lodge AV System TN All Others $28,126.21  $                       -   2

Andrew Johnson NHS Visitor Center TN Buildings $562,939.42  $            12,613.36 2

Andrew Johnson NHS Early Home TN Buildings $1,015,290.06  $              9,120.00 2
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Andrew Johnson NHS Monument Drive 0010 TN Paved Roads $362,615.53  $            40,822.65 2

Andrew Johnson NHS Stable TN Buildings $243,183.73  $            14,250.84 2

Big Cypress NPres OH - Quarters #19 FL Housing $293,381.76  $            11,264.54 2

Big Cypress NPres OH - Quarters #219 FL Housing $365,875.21  $                       -   2

Big Cypress NPres MW -  Midway Campground FL Campgrounds $327,537.76  $            33,978.72 2

Big Cypress NPres OH - Resource Management Lab.  Bldg. A51 FL Buildings $385,582.27  $            16,285.69 2

Big Cypress NPres OH - Maintenance Bldg. A54 FL Buildings $758,926.18  $            21,347.78 2

Big Cypress NPres OH -  Well House Bldg. A59 FL Buildings $25,726.31  $            28,005.07 2

Big Cypress NPres EE - E.E. Center Bldg. A61 FL Buildings $478,482.06  $            79,059.76 2

Big Cypress NPres BR - SCA Building A68 FL Buildings $683,465.10  $                       -   2

Big Cypress NPres DL - Deep Lake Fire Station, Bldg. A71 FL Buildings $1,356,756.95  $            49,064.76 2

Big Cypress NPres MS - Monroe Station, Bldg.  A76 FL Buildings $1,209,565.43  $          632,872.23 2

Big Cypress NPres OH - Ranger Station A67 FL Buildings $671,988.50  $              6,285.77 2

Big Cypress NPres ML - Monument Comfort Station A78 FL Buildings $224,427.16  $                       -   2

Big Cypress NPres OA - Repeater Building A88 FL Buildings $55,311.57  $                       -   2

Big Cypress NPres LP - Loop Road RS, Bldg. A96 Office  "A" FL Buildings $807,085.65  $              6,287.34 2

Big Cypress NPres ML - Monument Lake Campground FL Campgrounds $226,756.91  $                       -   2

Big Cypress NPres DD - Dona Drive  paved - Rte 100 FL Paved Roads $1,324,335.00  $          217,779.44 2

Big Cypress NPres OH - Mahogany Dr., paved - Rte 401 FL Paved Roads $369,867.85  $            26,490.73 2

Big Cypress NPres SG -  Seagrape Drive, Paved - Rte 104 FL Paved Roads $964,872.64  $          172,203.49 2

Big Cypress NPres OH - Satinwood Dr., paved - Rte 400 FL Paved Roads $884,466.59  $          169,325.56 2

Big Cypress NPres
OA - Oasis Road, unpaved RTE. 0405 FL Unpaved Roads $726,200.66  $                       -   2

Big Cypress NPres BI - Bear Island Campground FL Campgrounds $503,904.24  $                       -   2

Big Cypress NPres HP - H.P. Williams Day-use/Rest FL All Others $116,644.50  $                       -   2

Big Cypress NPres BCW -  Culvert Bridge, Quarters #74,  Hwy 29 -  5120-036S FL Paved Roads $142,201.78  $              3,081.98 2

Big Cypress NPres BCW - Fire Ops Center Culvert Bridge SR 29, 5120-037S FL Paved Roads $166,489.96  $                       -   2

Big Cypress NPres BCW -  Bear Island Culvert Bridge  -  5120-046S FL Paved Roads $118,921.40  $              9,639.00 2

Big Cypress NPres BCW - Jerome Creosote Site Culvert  Bridge (Hwy 29) -  5120- FL Paved Roads $125,528.15  $                       -   2

Big Cypress NPres BCW - Deep Lake Fire Station Culvert Bridge (Hwy 29) -  5120 FL Paved Roads $396,628.63  $                       -   2

Big Cypress NPres OA - Fuel System # 2 @ Oasis Fuel Island Unleaded FL All Others $28,568.17  $                       -   2

Big Cypress NPres OH -  Fuel System  Unleaded FL All Others $88,160.21  $                       -   2

Big Cypress NPres MW - Midway Campground Loop Road Rte 204 FL Paved Roads $728,384.25  $            92,780.88 2

Big Cypress NPres KS - Kirby Storter Boardwalk Chickee Bldg. A145 FL Buildings $24,239.66  $                       -   2

Big Cypress NPres OH - Ochopee Well System FL Water Systems $2,474,197.81  $                       -   2

Big Cypress NPres BCW - Loop Road Bridge #1, # 5120-031P FL Paved Roads $1,073,325.63  $                       -   2

Big Cypress NPres BCW - Loop Road Bridge #2, #5120-032P FL Paved Roads $674,431.83  $                       -   2

Big Cypress NPres BCW - Loop Road Bridge #3, 5120-033P FL Paved Roads $688,029.25  $                       -   2

Big Cypress NPres BCW - Loop Road Bridge # 4, 5120-034P FL Paved Roads $711,008.88  $                       -   2

Big Cypress NPres AL - Teufel Property Building A103 FL Buildings $766,823.37  $          147,020.65 2

Big Cypress NPres ORV - Monroe North Trail FL Trails $9,753,923.84  $                       -   2

Big Cypress NPres BCW - West Fire Prairie Trail FL Trails $637,378.88  $                       -   2

Big Cypress NPres GHS - Gator Hook Trail FL Trails $708,198.75  $                       -   2

Big Cypress NPres SG - Halfway Creek Canoe Waterway Trail FL All Others $2,667,303.93  $            12,856.72 2

Big Cypress NPres TR - Turner River Canoe Waterway Trail FL All Others $3,260,038.14  $          180,984.73 2

Big Cypress NPres BCW - LCEC Utility Bridge #2, #5120-028S, County Rd. 29 FL Paved Roads $200,273.94  $                       -   2

Big Cypress NPres BCW - Concho Billy Trail Culvert Bridge #5120-021S, Turner R FL Paved Roads $110,993.31  $                       -   2

Big Cypress NPres BCW - Birdon Rd Culvert  Bridge #3  #5120-013S FL Paved Roads $193,797.84  $                       -   2

Big Cypress NPres BCW - Culvert Bridge #5120-015S, Turner River Rd. FL Paved Roads $359,696.98  $                       -   2

Big Cypress NPres BCW - Levee 28 Canal Bridge #2, #5120-030S FL Paved Roads $1,539,125.11  $          147,339.00 2

Big Cypress NPres BCW - Levee 28 Canal Bridge #1, #5120-029S FL Paved Roads $1,539,125.11  $          147,339.00 2

Big Cypress NPres
ML - Monument Lake Wastewater System FL

Waste Water

Systems
$44,739.23  $              2,315.99 2

Big Cypress NPres OA -  Fuel System # 2 @ Oasis Fuel Island Diesel FL All Others $48,838.40  $                       -   2

Big Cypress NPres OH - Fuel System Diesel FL All Others $88,160.21  $                       -   2

Big Cypress NPres MW - Midway Campground Rd., Paved - Rte 103 FL Paved Roads $165,541.87  $            13,489.09 2

Big Cypress NPres OH - HQ. Parking Area, West - Rte 900A FL Paved Roads $290,991.26  $            30,847.55 2

Big Cypress NPres OH - HQ Parking Area, East- Rte 900B FL Paved Roads $243,926.49  $            25,895.86 2

Big Cypress NPres KS - Kirby Storter  Parking Lot, Paved - Rte 902B FL Paved Roads $294,369.32  $            37,337.36 2

Big Cypress NPres Monroe Station Access Loop, Paved - Rte 113 FL Paved Roads $398,196.33  $                       -   2

Big Cypress NPres OA -  Visitor Center Parking, Paved - Rte 904 FL Paved Roads $528,897.59  $            55,939.25 2

Big Cypress NPres SG - Seagrape Pavilion A135 FL Buildings $27,402.42  $                       -   2

Big Cypress NPres BCW - Culvert Bridge #5120-010S, Birdon Rd. FL Paved Roads $196,818.06  $                       -   2

Big Cypress NPres BCW - Birdon Canal Culvert  Bridge #1 #5120-008S FL Paved Roads $171,146.14  $                       -   2

Big Cypress NPres
ML - Monument Lake Campground Road (Unpaved) FL Unpaved Roads $192,685.30  $                       -   2

Big Cypress NPres AL - MM #51 ORV Access Site Roads North FL Paved Roads $1,090,859.36  $          113,449.65 2

Big Cypress NPres SG - Big Cypress Swamp Buggy Exhibit A74 FL Buildings $211,698.28  $                       -   2

Big Cypress NPres OA - Fuel System @ Aviation Hangar JP-8 Tank #1 FL All Others $88,657.87  $                       -   2

Big Cypress NPres ORV - Hard Rock Trail (BI Unit) FL Trails $2,446,921.36  $                       -   2

Big Cypress NPres ORV - Harold Strand Trail (BI Unit) FL Trails $2,497,404.55  $                       -   2

Big Cypress NPres ORV - Perocchi Grade (BI Unit) FL Trails $2,783,263.57  $                       -   2

Big Cypress NPres ORV - Plains Trail (BI Unit) FL Trails $4,095,030.00  $                       -   2

Big Cypress NPres ORV - Ridge Trail (BI Unit) FL Trails $4,321,965.44  $                       -   2

Big Cypress NPres ORV - Windmill Trail (BI Unit) FL Trails $2,026,493.61  $                       -   2

Big Cypress NPres ORV - Bear Island Unit 4 Trail (BI Unit) FL Trails $823,974.69  $                       -   2

Big Cypress NPres ORV - Cypress Camp Trail (BI Unit) FL Trails $6,979,100.68  $                       -   2

Big Cypress NPres ORV - Hinson Marsh Trail (BI Unit) FL Trails $2,783,263.57  $                       -   2

Big Cypress NPres ORV - Rock Road Bypass (CDU) FL Trails $924,941.05  $                       -   2

Big Cypress NPres ORV - Fennell Camp Trail (CDU) FL Trails $5,045,133.02  $                       -   2

Big Cypress NPres ORV - Boot Hill West (TRU) FL Trails $4,565,781.68  $                       -   2

Big Cypress NPres ORV - Land H Trail (TRU) FL Trails $1,210,800.07  $                       -   2

Big Cypress NPres ORV - Left Hand Skillet Trail (TRU) FL Trails $1,429,454.36  $                       -   2

Big Cypress NPres ORV - Mud Lake Bypass Trail (TRU) FL Trails $985,297.92  $                       -   2

Big Cypress NPres ORV - Sandy Road (TRU) FL Trails $5,003,090.24  $                       -   2

Big Cypress NPres ORV - Stump Camp Trail (TRU) FL Trails $2,631,814.02  $                       -   2

Big Cypress NPres ORV - Bamboos Trail (TRU) FL Trails $3,338,260.05  $                       -   2

Big Cypress NPres RT - Deep Lake Trail (WAU) FL Trails $521,394.11  $                       -   2

Big Cypress NPres RT - Bass Lake Trails (TRU) FL Trails $1,622,787.42  $                       -   2

Big Cypress NPres RT - Tree Snail Hammock Trail (Loop Unit) FL Trails $85,358.24  $                       -   2

Big Cypress NPres ORV - Boundary Line (SSU-Z4) FL Trails $2,161,401.74  $                       -   2

Big Cypress NPres ORV - Red Bird Return (SSU-Z4) FL Trails $426,524.62  $                       -   2

Big Cypress NPres ORV - Hess Hammock (SSU-Z4) FL Trails $1,229,589.31  $                       -   2

Big Cypress NPres ORV - Red Bird Lane Bypass Trail (SSU-Z4) FL Trails $1,794,754.48  $                       -   2

Big Cypress NPres ORV - Red Bird Lane Skirt Trail (SSU-Z4) FL Trails $1,505,279.64  $                       -   2

Big Cypress NPres ORV - Red Bird Lane Sidestep Trail (SSU-Z4) FL Trails $457,656.39  $                       -   2

Big Cypress NPres ORV - Hess Field Trail (SSU-Z4) FL Trails $584,484.38  $                       -   2

Big Cypress NPres AL - MM #51 Recreation Access Parking Lot FL Paved Roads $1,479,324.14  $          156,376.25 2

Big Cypress NPres MW - Midway Campground Parking Lot FL Paved Roads $11,193.54  $              1,204.88 2

Big Cypress NPres TR - Turner River Canoe Launch Day-use/Rest FL All Others $93,881.09  $                       -   2

Big Cypress NPres SG - Seagrape Solar Array Station FL All Others $48,667.87  $                       -   2

Big Cypress NPres MM63 ORV Access Parking North FL Paved Roads $1,207,060.24  $                       -   2

Big Cypress NPres MM63 ORV Access Parking South FL Paved Roads $1,037,052.94  $                       -   2

Big Cypress NPres
Monroe Station Parking Area - Rte 903 FL Unpaved Roads $856,261.92  $                       -   2

Big Cypress NPres MS - Monroe Station Trail Head Day-use/Rest FL All Others $7,381.26  $                       -   2

Big Cypress NPres
SN - Skilllet North ORV Trail Head Parking FL Unpaved Roads $103,766.87  $                       -   2

Big Cypress NPres SN - Skillet North Trail Head Day-use/Rest FL All Others $54,722.13  $                       -   2

Big Cypress NPres
PD - Paces Dike ORV Trail Head Parking FL Unpaved Roads $102,123.70  $                       -   2

Big Cypress NPres PD - Paces Dike Trail Head Day-use/Rest FL All Others $14,762.53  $                       -   2

Big Cypress NPres OA -   Water Distribution System FL Water Systems $213,863.51  $              3,345.06 2

Big Cypress NPres ML -  Monument Lake Water Dist. System FL Water Systems $236,264.19  $              3,344.86 2

Big Cypress NPres
OH - Wastewater System /Treatment Plant, Ochopee FL

Waste Water

Systems
$1,575,784.52  $              2,315.99 2

Big Cypress NPres
OA -  Visitor Center Wastewater System FL

Waste Water

Systems
$156,130.06  $              2,315.99 2

Big Cypress NPres OA - Fuel System # 3 @ Aviation Hangar AvGas FL All Others $45,254.92  $                       -   2

Big Cypress NPres OA -  Air Strip - FAA Designation Code 9FL7 FL All Others $446,221.87  $                       -   2

Big Cypress NPres OA -  Air Strip Paved Parking Apron FL Paved Roads $36,930.58  $                       -   2

Big Cypress NPres OH - Preserve HQ Operations Support Area FL All Others $1,279,170.24  $          107,686.62 2

Big Cypress NPres TR - Turner River Canoe Parking Lot RT 909 FL Paved Roads $24,185.46  $              2,543.32 2

Big Cypress NPres KS - Kirby Storter, Day-use/Rest FL All Others $251,018.96  $                       -   2

Big Cypress NPres ORV - Buckskin Trail FL Trails $1,375,235.26  $                       -   2

Big Cypress NPres ORV - Monroe South Trail FL Trails $4,585,026.92  $                       -   2

Big Cypress NPres ORV - Concho Billy Trail FL Trails $10,323,683.85  $                       -   2

Big Cypress NPres ORV - Oasis Trail FL Trails $5,438,966.40  $                       -   2

Big Cypress NPres ORV - Pace's Dike Trail FL Trails $934,822.35  $                       -   2

Big Cypress NPres Off Road Trail - Skillet North Trail FL Trails $2,215,418.94  $          669,196.49 2

Big Cypress NPres ORV - Sig Walker  Airboat  Waterway Trail FL All Others $4,326,959.71  $                       -   2

Big Cypress NPres ORV - Red Bird Lane Trail (SSU -Z4) (Formerly Zone 4 AWT) FL All Others $15,114,722.28  $                       -   2

Big Cypress NPres ORV - Monument Trail FL Trails $2,804,467.05  $          594,953.74 2

Big Cypress NPres Off Road Trail - Burns Lake Trail FL Trails $2,237,908.05  $          201,153.17 2

Big Cypress NPres Off Road Trail - Monument Bypass Trail FL Trails $2,096,268.30  $          702,046.50 2

Big Cypress NPres Off Road Trail - Windmill Trail FL Trails $906,494.40  $            63,130.24 2

Big Cypress NPres Off Road Trail - Lost Dog Trail FL Trails $2,407,875.75  $          882,576.10 2

Big Cypress NPres Off Road Trail - Little Deer Trail FL Trails $2,067,940.35  $          441,288.05 2

Big Cypress NPres ORV - North Little Deer Trail FL Trails $1,274,757.75  $          294,599.93 2

Big Cypress NPres ORV - South Little Deer Trail FL Trails $651,542.85  $          294,599.93 2

Big Cypress NPres ORV - Raccoon Point Trail FL Trails $5,651,651.74  $          589,199.86 2

Big Cypress NPres Off Road Trail  - Raccoon Loop Trail FL Trails $793,182.60  $          441,287.33 2

Big Cypress NPres ORV - North Raccoon Point Trail FL Trails $1,416,397.50  $          294,599.93 2

Big Cypress NPres Off Road Trail  - West Raccoon Point Trail FL Trails $1,359,741.60  $          441,287.33 2
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Big Cypress NPres ORV - Jetport Trail FL Trails $1,897,972.65  $                       -   2

Big Cypress NPres ORV - Pipeline Trail FL Trails $651,542.85  $                       -   2

Big Cypress NPres Off Road Trail - Rock Road Trail FL Trails $2,606,171.40  $          309,513.82 2

Big Cypress NPres ORV - Bear Island Trail FL Trails $8,186,777.55  $                       -   2

Big Cypress NPres MM#70 North ORV Access Parking Lot FL Paved Roads $188,208.46  $            19,872.86 2

Big Cypress NPres MM#70 South ORV Access Parking Lot FL Paved Roads $45,406.33  $              4,818.12 2

Big Cypress NPres MW - Midway, Support Operations Area FL All Others $23,328.90  $                       -   2

Big Cypress NPres MW - Midway, Comfort Station Bldg. A127 FL Buildings $169,913.31  $                       -   2

Big Cypress NPres
MW - Midway, Wastewater System FL

Waste Water

Systems
$85,137.42  $                625.86 2

Big Cypress NPres MW - Midway, Water Dist. System FL Water Systems $157,519.55  $              3,344.86 2

Big Cypress NPres OA - Oasis Comfort Station Bldg. A126 FL Buildings $260,533.74  $                       -   2

Big Cypress NPres SG Welcome Center Parking Lot, Paved FL Paved Roads $214,512.37  $            22,750.79 2

Big Cypress NPres SG -  Foot Bridge FL Trails $161,899.90  $                       -   2

Big Cypress NPres MM#70 North ORV Access Road, Rte 202 FL Paved Roads $1,440,214.31  $          266,439.86 2

Big Cypress NPres MM#70 South ORV Access Road, Rte 201 FL Paved Roads $711,830.06  $          105,701.27 2

Big Cypress NPres KS - Kirby Storter Road FL Paved Roads $472,646.18  $                       -   2

Big Cypress NPres TR - Turner River Canoe Launch Road FL Paved Roads $165,541.87  $            27,497.31 2

Big Cypress NPres OH - Ranger Station Storage Bldg. A138 FL Buildings $150,084.29  $                       -   2

Big Cypress NPres Off Road Trail  - Mud Lake Trail FL Trails $1,841,316.75  $          118,169.98 2

Biscayne NP EK Diesel Fuel System FL All Others $102,433.01  $                       -   2

Biscayne NP BC Water System FL Water Systems $541,505.27  $                       -   2

Biscayne NP BC Electrical Generation System FL All Others $57,605.05  $          301,975.00 2

Biscayne NP
EK Waste Water System FL

Waste Water

Systems
$480,974.00  $                       -   2

Biscayne NP CP Gasoline Fuel System FL All Others $116,146.97  $          162,371.82 2

Biscayne NP CP Entrance Road FL Paved Roads $1,208,140.37  $       1,736,778.67 2

Biscayne NP CP VC Parking FL Paved Roads $439,123.65  $          216,903.24 2

Biscayne NP
CP Waste Water System FL

Waste Water

Systems
$648,851.09  $                       -   2

Biscayne NP CP Water System FL Water Systems $220,438.11  $          247,207.22 2

Biscayne NP CP Mainland Trail FL Trails $203,914.74  $          170,328.40 2

Biscayne NP BC Lighthouse FL Buildings $22,749,836.71  $            50,877.00 2

Biscayne NP BC Comfort Station FL Buildings $285,704.01  $              8,740.00 2

Biscayne NP BC Lawn FL Campgrounds $1,326,396.83  $            43,140.50 2

Biscayne NP EK Water System FL Water Systems $1,949,690.29  $            23,111.42 2

Biscayne NP EK Generator Building FL Buildings $208,542.50  $              4,890.00 2

Biscayne NP EK Comfort Station FL Buildings $801,122.52  $            38,502.31 2

Biscayne NP CP Diesel Fuel System FL All Others $91,960.12  $            43,125.20 2

Biscayne NP BISC Radio System FL All Others $2,031,815.48  $            17,520.59 2

Biscayne NP BISC Computer Network FL All Others $1,054,983.52  $                       -   2

Biscayne NP BISC Telephone System FL All Others $787,559.86  $          101,017.71 2

Biscayne NP
BC Waste Water System FL

Waste Water

Systems
$149,745.30  $                       -   2

Biscayne NP BC Waterfront FL All Others $13,526,604.34  $          373,183.00 2

Big South Fork National River & Recreation Area
Oscar Blevins Farm Access Road TN Unpaved Roads $54,237.12  $            21,253.60 2

Big South Fork National River & Recreation Area Bandy Creek Picnic Area Parking D TN Paved Roads $9,347.34  $              1,724.22 2

Big South Fork National River & Recreation Area Bandy Creek Campground Area E Comfort Station Parking TN Paved Roads $37,153.33  $              8,196.85 2

Big South Fork National River & Recreation Area Bandy Creek Campground Area E Comfort Station 2 Parking B TN Paved Roads $30,308.05  $              5,161.33 2

Big South Fork National River & Recreation Area Bandy Creek Campground Area E Comfort Station 2 Parking A TN Paved Roads $35,389.83  $              6,072.32 2

Big South Fork National River & Recreation Area Field 55.0 Litton Slaven Homesite TN All Others $29,349.09  $                100.00 2

Big South Fork National River & Recreation Area HS-14 General Slaven #1 Earthen Dam TN All Others $96,045.75  $                       -   2

Big South Fork National River & Recreation Area BISO Boundary KY All Others $10,843,470.80  $          349,833.72 2

Big South Fork National River & Recreation Area East Rim Overlook Vault Toilet TN Buildings $75,647.05  $                       -   2

Big South Fork National River & Recreation Area Twin Arches  Vault Toilet TN Buildings $80,435.12  $                       -   2

Big South Fork National River & Recreation Area Honey Creek Overlook Vault Toilet TN Buildings $75,647.05  $                       -   2

Big South Fork National River & Recreation Area BISO IT System TN All Others $246,793.99  $            10,000.00 2

Big South Fork National River & Recreation Area Playground  Blue Heron Campground TN All Others $31,993.92  $                       -   2

Big South Fork National River & Recreation Area RT953 Blue Heron Campground Rd Pullout TN Paved Roads $41,803.40  $              6,461.82 2

Big South Fork National River & Recreation Area Field 65.0 Ranse Boyatt TN All Others $58,086.74  $                       -   2

Big South Fork National River & Recreation Area Bandy Creek Interp Media Exhibits TN All Others $112,897.30  $                       -   2

Big South Fork National River & Recreation Area
Wastewater system, Twin Arches Vault Toilet TN

Waste Water

Systems
$55,456.13  $                       -   2

Big South Fork National River & Recreation Area
Wastewater System, Honey Crk Overlook Vault Toilet TN

Waste Water

Systems
$8,446.39  $                       -   2

Big South Fork National River & Recreation Area
Wastewater System, East Rim Overlook Vault Toilet TN

Waste Water

Systems
$55,456.13  $                       -   2

Big South Fork National River & Recreation Area Bluff House Trail TN Trails $277,492.23  $            28,780.40 2

Big South Fork National River & Recreation Area Field 18.4 Fire Cache Yard (ML) TN All Others $91,573.71  $                       -   2

Big South Fork National River & Recreation Area Field 51.1 Lora Blevins A TN All Others $110,059.08  $                       -   2

Big South Fork National River & Recreation Area Field 51.2 Lora Blevins B TN All Others $23,234.70  $                       -   2

Big South Fork National River & Recreation Area Field 50.0 Oscar Blevins TN All Others $312,658.81  $          158,705.29 2

Big South Fork National River & Recreation Area O & W Boat Launch TN All Others $37,847.27  $                       -   2

Big South Fork National River & Recreation Area
Charit Creek Shower House Waste Water System TN

Waste Water

Systems
$106,080.46  $                       -   2

Big South Fork National River & Recreation Area
Charit Creek Kitchen/Mgr Qrtrs Waste Water System TN

Waste Water

Systems
$65,224.94  $                       -   2

Big South Fork National River & Recreation Area Chestnut Ridge Bike Trail TN Trails $119,158.67  $                       -   2

Big South Fork National River & Recreation Area Fork Ridge Multi-Use Trail TN Trails $1,046,089.13  $                       -   2

Big South Fork National River & Recreation Area Honey Creek Overlook (Maintained Vista) TN All Others $341,268.48  $                       -   2

Big South Fork National River & Recreation Area Sunset Overlook (Maintained Vista) TN All Others $341,268.48  $                       -   2

Big South Fork National River & Recreation Area Bear Creek Overlook (Maintained Vista) TN All Others $252,538.68  $                       -   2

Big South Fork National River & Recreation Area East Rim Overlook (Maintained Vista) TN All Others $341,268.48  $                       -   2

Big South Fork National River & Recreation Area Split Bow Arch Overlook (Maintained Vista) TN All Others $20,333.91  $                       -   2

Big South Fork National River & Recreation Area Devils Jump Overlook (Maintained Vista) KY All Others $341,268.48  $                       -   2

Big South Fork National River & Recreation Area Blue Heron Overlook (Maintained Vista) TN All Others $341,268.48  $                       -   2

Big South Fork National River & Recreation Area Yahoo Falls Overlooks (Maintained Vistas) TN All Others $315,673.34  $                       -   2

Big South Fork National River & Recreation Area Sawmill Trailhead (Landscape) TN All Others $16,779.03  $                       -   2

Big South Fork National River & Recreation Area Twin Arches Trailhead Picnic Area TN All Others $5,403.42  $                       -   2

Big South Fork National River & Recreation Area East Rim Overlook Picnic Area TN All Others $25,879.53  $                       -   2

Big South Fork National River & Recreation Area Sunset Trailhead (Landscape) TN All Others $12,584.28  $                       -   2

Big South Fork National River & Recreation Area Cumberland Valley Trailhead (Landscape) TN All Others $12,584.28  $                       -   2

Big South Fork National River & Recreation Area West Entrance Trailhead (Landscape) TN All Others $15,101.13  $                       -   2

Big South Fork National River & Recreation Area Blue Heron Mine 18 Area Landscape KY All Others $457,868.54  $                       -   2

Big South Fork National River & Recreation Area Dirt Rockhouse Cemetery TN All Others $19,551.84  $                476.04 2

Big South Fork National River & Recreation Area Hattie Blevins Cemetery TN All Others $21,329.28  $                476.04 2

Big South Fork National River & Recreation Area Owens Cemetery TN All Others $23,106.72  $                       -   2

Big South Fork National River & Recreation Area Jurdan Boyatt Cemetery TN All Others $5,332.32  $                476.04 2

Big South Fork National River & Recreation Area Terry Cemetery TN All Others $31,993.92  $                476.04 2

Big South Fork National River & Recreation Area Chimney Rocks Cemetery TN All Others $14,219.52  $                476.04 2

Big South Fork National River & Recreation Area Tackett Cemetery TN All Others $10,664.64  $                476.04 2

Big South Fork National River & Recreation Area B100 Resource Management Building TN Buildings $1,008,032.84  $            47,153.88 2

Big South Fork National River & Recreation Area East Side Water Distribution System TN Water Systems $1,113,059.95  $          267,962.14 2

Big South Fork National River & Recreation Area B125 Bandy Creek Campground Entrance Station  Kiosk TN Buildings $35,534.58  $              2,498.42 2

Big South Fork National River & Recreation Area Playground  1 (pool area), Bandy Creek Campground TN All Others $31,993.92  $                       -   2

Big South Fork National River & Recreation Area Bandy Creek Swimming Pool Area TN All Others $893,344.93  $            80,235.55 2

Big South Fork National River & Recreation Area Playground 2, Loop C Bandy Creek Campground TN All Others $52,683.32  $                       -   2

Big South Fork National River & Recreation Area B127 Loop D Bath House 1 TN Buildings $435,080.07  $            57,303.97 2

Big South Fork National River & Recreation Area B128 Loop D Bath House 2 TN Buildings $440,598.31  $            80,049.92 2

Big South Fork National River & Recreation Area Playground 3, Loop D Bandy Creek Campground TN All Others $37,673.20  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution D1, 800 Amp TN All Others $8,225.99  $            64,407.34 2

Big South Fork National River & Recreation Area Electrical Distribution D2, 800 Amp TN All Others $21,258.18  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution Water Treatment, 400 Amp TN All Others $65,985.68  $                       -   2

Big South Fork National River & Recreation Area B110 Bandy Creek Interpretation and Education Building TN Housing $863,341.74  $            40,841.31 2

Big South Fork National River & Recreation Area Bandy Creek Picnic Area TN All Others $159,436.42  $                957.59 2

Big South Fork National River & Recreation Area RT102 Stable Road TN Paved Roads $630,635.71  $            63,785.39 2

Big South Fork National River & Recreation Area RT907A Bandy Creek Picnic Area Parking A TN Paved Roads $291,205.28  $          159,264.03 2

Big South Fork National River & Recreation Area RT907B Bandy Creek Picnic Area Parking B TN Paved Roads $10,981.08  $              5,465.23 2

Big South Fork National River & Recreation Area RT907C Bandy Creek Picnic Area Parking C TN Paved Roads $21,923.39  $              9,714.93 2

Big South Fork National River & Recreation Area RT906 Bandy Creek Visitor Center Parking TN Paved Roads $413,145.03  $            74,989.77 2

Big South Fork National River & Recreation Area Bandy Creek Amphitheater TN All Others $302,875.78  $            25,810.81 2

Big South Fork National River & Recreation Area RT200 Loop A Access Road, Bandy Creek  Campground TN Paved Roads $846,004.56  $          250,620.19 2

Big South Fork National River & Recreation Area RT228 Loop A Road, Bandy Creek Campground TN Paved Roads $75,676.29  $            19,285.20 2

Big South Fork National River & Recreation Area RT904 Comfort Station B130 Parking, Bandy Creek Campground TN Paved Roads $17,766.28  $              6,072.32 2

Big South Fork National River & Recreation Area RT940  Comfort Station B131 Parking, Bandy Creek Campground TN Paved Roads $24,019.30  $              8,871.71 2

Big South Fork National River & Recreation Area RT202 Loop B Access Road, Bandy Creek Campground TN Paved Roads $504,508.57  $            43,834.96 2

Big South Fork National River & Recreation Area RT203 Loop C Access Road, Bandy Creek Campground TN Paved Roads $504,508.57  $            73,005.04 2

Big South Fork National River & Recreation Area RT941 Loop C  Comfort Station B126 Parking, Bandy Creek Camp TN Paved Roads $59,155.48  $              6,406.60 2

Big South Fork National River & Recreation Area RT208 Loop E Access Road, Bandy Creek Campground TN Paved Roads $403,606.86  $            93,515.28 2

Big South Fork National River & Recreation Area RT209 Loop E Road, Bandy Creek Campground TN Paved Roads $214,416.14  $            55,014.15 2

Big South Fork National River & Recreation Area RT210 Loop E Pullout 1, Bandy Creek Campground TN Paved Roads $63,063.57  $            11,023.41 2

Big South Fork National River & Recreation Area RT211 Loop E Pullout 2, Bandy Creek Campground TN Paved Roads $63,063.57  $            18,970.87 2

Big South Fork National River & Recreation Area RT212 Loop E Pullout 3, Bandy Creek Campground TN Paved Roads $63,063.57  $            10,933.27 2

Big South Fork National River & Recreation Area RT213 Loop E Pullout 4, Bandy Creek Campground TN Paved Roads $63,063.57  $            13,554.10 2

Big South Fork National River & Recreation Area RT225 Loop E Pullout 5, Bandy Creek Campground TN Paved Roads $50,450.86  $            11,023.41 2

Big South Fork National River & Recreation Area RT226 Loop E Pullout 6, Bandy Creek Campground TN Paved Roads $63,063.57  $            11,380.54 2

Big South Fork National River & Recreation Area RT227 Loop E Pullout 7, Bandy Creek Campground TN Paved Roads $63,063.57  $            10,843.14 2

Big South Fork National River & Recreation Area RT902 Bandy Creek Dump Station Parking TN Paved Roads $78,143.66  $            13,662.09 2

Big South Fork National River & Recreation Area T002 Bandy Creek Amphitheater Trail TN Trails $48,629.05  $                       -   2

Big South Fork National River & Recreation Area T004 Bandy Creek Loop Trail TN Trails $333,508.16  $              1,221.53 2

Big South Fork National River & Recreation Area T005 Bandy Creek Trailhead-John Litton Connector TN Trails $55,126.55  $                       -   2

Big South Fork National River & Recreation Area T028 Oscar Blevins Loop Trail TN Trails $1,008,001.07  $                       -   2

Big South Fork National River & Recreation Area T051 Bandy Creek Stables/Bandy Creek Equestrian Trailhead TN Trails $69,192.87  $                       -   2
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Big South Fork National River & Recreation Area Blue Heron Interp Media EXHIBITS TN All Others $768,054.06  $            95,082.09 2

Big South Fork National River & Recreation Area
Wastewater Treatment, Blue Heron Campground Dump Station KY

Waste Water

Systems
$211,426.49  $          147,323.52 2

Big South Fork National River & Recreation Area B220 Blue Heron Campground Bath House KY Buildings $482,964.22  $            65,361.40 2

Big South Fork National River & Recreation Area
Wastewater Treatment System, B220, Blue Heron Campground KY

Waste Water

Systems
$231,297.41  $          113,000.28 2

Big South Fork National River & Recreation Area Electrical Distribution Blue Heron Campground 1 KY All Others $40,388.70  $            55,736.83 2

Big South Fork National River & Recreation Area Electrical Distribution Blue Heron Campground 2 KY All Others $67,501.20  $                       -   2

Big South Fork National River & Recreation Area Field 3.0 Blue Heron Campground Road TN Campgrounds $26,291.89  $                       -   2

Big South Fork National River & Recreation Area RT229 Blue Heron Campground Road KY Paved Roads $1,046,855.28  $          281,768.48 2

Big South Fork National River & Recreation Area RT230 Blue Heron Campground Loop 1 Road KY Paved Roads $75,676.29  $            14,908.73 2

Big South Fork National River & Recreation Area RT231 Blue Heron Campground Loop 2 Road KY Paved Roads $189,190.71  $            39,110.95 2

Big South Fork National River & Recreation Area RT947 Blue Heron Campground Dump Station Road KY Paved Roads $252,254.28  $              7,086.88 2

Big South Fork National River & Recreation Area RT948 Blue Heron Campground Comfort Station  Parking 1 KY Paved Roads $24,739.41  $              2,917.52 2

Big South Fork National River & Recreation Area B201 Blue Heron Church Ghost Structure KY Buildings $1,361,764.64  $            11,740.71 2

Big South Fork National River & Recreation Area B202 Blue Heron School Ghost Structure KY Buildings $371,219.60  $            21,638.59 2

Big South Fork National River & Recreation Area B204 Blue Heron Shop Ghost Structure KY Buildings $114,597.96  $            16,014.71 2

Big South Fork National River & Recreation Area B205 Blue Heron Bathhouse Ghost Structure KY Buildings $215,859.42  $            56,676.01 2

Big South Fork National River & Recreation Area B206 Blue Heron Residence Ghost Structure KY Buildings $110,151.51  $            34,342.15 2

Big South Fork National River & Recreation Area B207 Blue Heron Womens Life Residence Ghost Structure KY Buildings $232,772.69  $            11,887.78 2

Big South Fork National River & Recreation Area B208 Blue Heron Residence Ghost Structure KY Buildings $178,861.65  $              5,378.15 2

Big South Fork National River & Recreation Area B209 Blue Heron Superintendents Residence Ghost Structure KY Buildings $146,092.20  $            26,608.30 2

Big South Fork National River & Recreation Area B210 Blue Heron Natures Bounty Residence Ghost Structure 206 KY Buildings $59,411.71  $              7,925.52 2

Big South Fork National River & Recreation Area B211 Blue Heron Residence Ghost Structure KY Buildings $111,928.95  $            11,976.23 2

Big South Fork National River & Recreation Area B212 Blue Heron Timekeepers House Ghost Structure KY Buildings $80,216.58  $            15,969.31 2

Big South Fork National River & Recreation Area B213 Blue Heron Company Store Ghost Structure KY Buildings $191,273.19  $            27,447.59 2

Big South Fork National River & Recreation Area HS-18 Blue Heron Coal Tipple Building  B203 KY Buildings $466,191.23  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution BHM1, Blue Heron Mine KY All Others $52,599.21  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution BHM2, Blue Heron Mine KY All Others $42,165.14  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution BHM3, Blue Heron Mine KY All Others $6,654.74  $                       -   2

Big South Fork National River & Recreation Area Railroad Tracks, Blue Heron Coal Tipple KY All Others $364,510.29  $                       -   2

Big South Fork National River & Recreation Area Blue Heron Mine 18   Boat Launch KY All Others $187,303.21  $                       -   2

Big South Fork National River & Recreation Area RT935 Mine 18 Parking KY Paved Roads $1,699,517.03  $          501,354.41 2

Big South Fork National River & Recreation Area T153 Blue Heron Loop Trail KY Trails $680,548.02  $            83,031.90 2

Big South Fork National River & Recreation Area B160 Leatherwood Ford Comfort Station TN Buildings $346,254.20  $            23,343.64 2

Big South Fork National River & Recreation Area B161 Leatherwood Ford Gazebo TN Buildings $116,812.01  $              1,789.52 2

Big South Fork National River & Recreation Area Leatherwood Ford  Canoe Launch TN All Others $10,238.05  $                       -   2

Big South Fork National River & Recreation Area Electrical Distribution LF, Leatherwood Ford TN All Others $70,429.28  $                       -   2

Big South Fork National River & Recreation Area
Wastewater Treatment, Leatherwood Ford TN

Waste Water

Systems
$1,342,038.30  $                       -   2

Big South Fork National River & Recreation Area T040 Waterfront Trail TN Trails $1,163,326.30  $                206.30 2

Big South Fork National River & Recreation Area Field 1.0 Blue Heron Campground (ML) TN Campgrounds $55,157.52  $                       -   2

Big South Fork National River & Recreation Area Alum Ford Boat Launch KY All Others $27,770.72  $                       -   2

Big South Fork National River & Recreation Area Burnt Mill Bridge Canoe Launch TN All Others $60,432.96  $                       -   2

Big South Fork National River & Recreation Area RT 926 Honey Creek Overlook Parking Area TN Paved Roads $185,979.09  $            33,515.43 2

Big South Fork National River & Recreation Area
RT957 Station Camp River Parking TN Unpaved Roads $132,663.90  $                       -   2

Big South Fork National River & Recreation Area Station Camp Boat Launch TN All Others $35,548.80  $                774.68 2

Big South Fork National River & Recreation Area T038 Twin Arches Connector Trail TN Trails $63,315.31  $              1,682.20 2

Big South Fork National River & Recreation Area T039 Twin Arches Top LoopTrail TN Trails $503,369.19  $                884.28 2

Big South Fork National River & Recreation Area T037 Twin Arches Loop Trail TN Trails $953,838.52  $            17,850.59 2

Big South Fork National River & Recreation Area B241 Yahoo Comfort Station TN Buildings $128,023.09  $            14,449.71 2

Big South Fork National River & Recreation Area T164 Yahoo Trail system KY Trails $416,216.48  $            26,186.14 2

Big South Fork National River & Recreation Area T003 Bandy Creek Trailhead-Oscar Blevins Loop Conn TN Trails $25,960.98  $                       -   2

Big South Fork National River & Recreation Area
RT107 Cumberland Valley Trailhead Access Road TN Unpaved Roads $99,432.27  $            25,242.10 2

Big South Fork National River & Recreation Area
RT919 Cumberland Valley Trailhead Parking TN Unpaved Roads $68,397.58  $                       -   2

Big South Fork National River & Recreation Area T155 Devils Jump  Trail KY Trails $249,896.97  $            23,063.76 2

Big South Fork National River & Recreation Area RT913 East Rim Overlook Parking Area TN Paved Roads $229,353.55  $            52,319.65 2

Big South Fork National River & Recreation Area T016 Honey Creek Loop Trail TN Trails $990,023.13  $            50,140.71 2

Big South Fork National River & Recreation Area T154 Blue Heron Overlook Trail KY Trails $118,855.56  $            75,457.38 2

Big South Fork National River & Recreation Area T024 Middle Creek Nature Loop Trail TN Trails $218,276.46  $              3,751.62 2

Big South Fork National River & Recreation Area Pine Creek Canoe Launch TN All Others $46,457.87  $                       -   2

Big South Fork National River & Recreation Area T015 Gentlemens Swim Hole/Meeting of the Waters Trail TN Trails $295,013.52  $            46,403.67 2

Big South Fork National River & Recreation Area T059 Charit Creek Horse Trail TN Trails $390,934.08  $            28,535.36 2

Big South Fork National River & Recreation Area
RT401 West Bandy Creek Road TN Unpaved Roads $1,704,595.11  $          555,280.50 2

Big South Fork National River & Recreation Area T158 Kentucky Hiking Trail KY Trails $3,493,313.30  $              2,380.65 2

Big South Fork National River & Recreation Area RT204 Loop C Road, Bandy Creek Campground TN Paved Roads $189,190.71  $            22,303.31 2

Big South Fork National River & Recreation Area RT105 East Rim Overlook Road TN Paved Roads $2,522,542.85  $          235,448.73 2

Big South Fork National River & Recreation Area RT101 East Bandy Creek Road TN Paved Roads $2,522,542.85  $       1,351,584.62 2

Big South Fork National River & Recreation Area RT118 Blue Heron Overlook Road KY Paved Roads $3,027,051.42  $          492,984.08 2

Big South Fork National River & Recreation Area Yahoo Falls Picnic Area TN All Others $383,951.74  $            94,207.45 2

Big South Fork National River & Recreation Area
RT011 Divide Road TN Unpaved Roads $2,751,125.02  $          660,019.91 2

Big South Fork National River & Recreation Area
RT108 Twin Arches Road TN Unpaved Roads $492,601.60  $            61,356.69 2

Big South Fork National River & Recreation Area
RT104 Lagoon Road TN Unpaved Roads $153,281.42  $            21,616.61 2

Big South Fork National River & Recreation Area
RT109 Fork Ridge Road TN Unpaved Roads $3,186,430.62  $          198,384.51 2

Big South Fork National River & Recreation Area
RT119 Yahoo Falls Road KY Unpaved Roads $267,214.80  $            63,114.42 2

Big South Fork National River & Recreation Area
RT920 Twin Arches Trailhead Parking TN Unpaved Roads $147,050.33  $                       -   2

Big South Fork National River & Recreation Area
RT938 Yahoo Falls Trailhead Parking KY Unpaved Roads $45,944.35  $              1,642.95 2

Big South Fork National River & Recreation Area
RT112 Station Camp Road TN Unpaved Roads $4,184,006.17  $          890,183.93 2

Big South Fork National River & Recreation Area B256 Stearns Ranger Station KY KY Buildings $1,995,134.92  $            34,039.14 2

Big South Fork National River & Recreation Area T026 Blevins Loop to West Entrance Connector Trail TN Trails $506,136.31  $                       -   2

Big South Fork National River & Recreation Area T027 North White Oak Overlook Spur Hiking Trail TN Trails $57,595.38  $                       -   2

Big South Fork National River & Recreation Area T058 Bandy Creek Equestrian TH To North White Oak Loop Trl TN Trails $243,661.61  $                       -   2

Big South Fork National River & Recreation Area T068 North White Oak Overlook Spur Horse Trail TN Trails $545,468.21  $                       -   2

Big South Fork National River & Recreation Area T074 Katie Trail TN Trails $285,986.64  $                       -   2

Big South Fork National River & Recreation Area T080 No Business Trail TN Trails $687,454.80  $            29,793.23 2

Big South Fork National River & Recreation Area T102 Duncan Hollow Bike Loop TN Trails $562,187.21  $                       -   2

Big South Fork National River & Recreation Area B129 Bandy Creek Water Treatment Building TN Buildings $281,710.73  $            21,399.43 2

Big South Fork National River & Recreation Area HS-19 Leatherwood Low Water Bridge TN All Others $1,397,494.43  $                       -   2

Blue Ridge Parkway PEAK MP 85.9 B056 Restaurant - Peaks of Otter VA Buildings $2,572,046.59  $            80,045.83 2

Blue Ridge Parkway BGAP MP 408.6 B495 Lodge Unit #1 or B - Mt Pisgah Inn NC Buildings $2,009,081.63  $            97,585.07 2

Blue Ridge Parkway GGAP MP 344.1 Buck Creek Gap OL Parking RT 1188  (on NC 80) NC Paved Roads $111,446.93  $              7,394.38 2

Blue Ridge Parkway SFLT MP 294.6 Bass Lake Parking Area RT 1248 NC Paved Roads $50,793.90  $              7,487.60 2

Blue Ridge Parkway PEAK MP 85.6 B060 Unit 2 Peaks of Otter Lodge - (Middle) VA Buildings $2,143,766.22  $                535.82 2

Blue Ridge Parkway PEAK MP 85.6 B060 Unit 3  Peaks of Otter Lodge (farthest fro VA Buildings $1,486,794.99  $              1,367.61 2

Blue Ridge Parkway LFAL MP 307.6 Little Bald Overlook RT 1261 NC Paved Roads $26,335.02  $            10,852.83 2

Blue Ridge Parkway MONT MP 0.0 Shenandoah Overlook VA Paved Roads $45,078.15  $            20,320.75 2

Blue Ridge Parkway MONT MP 0.1 Rockfish Gap Overlook VA Paved Roads $15,827.39  $                       -   2

Blue Ridge Parkway SFLT MP 298.5 Gwyn Memorial Parking NC Paved Roads $8,230.97  $              3,926.42 2

Blue Ridge Parkway PEAK MP 70.0 to 106.1 Waysides Peaks of Otter Subdistrict VA All Others $3,974.50  $            30,199.99 2

Blue Ridge Parkway VINT MP 105.9 to 144.3 Waysides Vinton Subdistrict VA All Others $883.85  $            21,799.99 2

Blue Ridge Parkway RKNB MP 144.3 to 216.9 Waysides Rocky Knob Subdistrict VA All Others $2,296.95  $            24,599.99 2

Blue Ridge Parkway FGAP MP 183.1 to 216.9 Waysides Fancy Gap Subdistrict VA All Others $1,339.89  $              5,600.00 2

Blue Ridge Parkway JRVR MP 63.6 Waysides James River Developed Area VA All Others $3,382.11  $            11,200.00 2

Blue Ridge Parkway BLUF MP 216.9 to 261.2 Waysides Bluffs Subdistrict NC All Others $2,245.33  $            27,399.99 2

Blue Ridge Parkway SFLT MP 261.2 to 305.1 Waysides Sandy Flats Subdistrict NC All Others $1,871.11  $            18,999.99 2

Blue Ridge Parkway
FGAP MP 212.75 Music Center  Parkng E RT 1245 UNPAVED VA Unpaved Roads $56,678.89  $                       -   2

Blue Ridge Parkway GGAP MP 330.9 Waysides Minerals Museum NC All Others $748.44  $                       -   2

Blue Ridge Parkway MONT MP 0.0 to 35.0 Waysides Montebello Subdistrict VA All Others $1,929.12  $            24,599.99 2

Blue Ridge Parkway LFAL MP 305.1 to 320.0 Waysides Linville Falls Subdistrict NC All Others $1,352.81  $              2,800.00 2

Blue Ridge Parkway GGAP MP 320.0 to 359.9 Waysides Gillespie Gap Subdistrict NC All Others $8,116.88  $            27,399.99 2

Blue Ridge Parkway OTEN MP 359.9 to 411.0 Waysides Oteen Subdistrict NC All Others $2,674.53  $            27,399.99 2

Blue Ridge Parkway BGAP MP 411.0 to 469.1 Waysides Balsam Gap Subdistrict NC All Others $9,579.10  $            41,399.99 2

Blue Ridge Parkway MONT MP 5.7 Waysides Humpback Rocks Developed Area VA All Others $1,550.61  $              5,600.00 2

Blue Ridge Parkway RKNB MP 176.2 Waysides Mabry Mill Developed Area VA All Others $8,039.33  $            16,800.00 2

Blue Ridge Parkway FGAP MP 188.8 Waysides Groundhog Mountain Picnic Area VA All Others $1,339.89  $              2,800.00 2

Blue Ridge Parkway FGAP MP 189.8 Waysides Puckett Cabin Area VA All Others $1,339.89  $              2,800.00 2

Blue Ridge Parkway FGAP MP 212.75 Waysides Music Center Developed Area VA All Others $1,148.48  $              5,600.00 2

Blue Ridge Parkway BLUF MP 238.5 Waysides Brinegar Cabin Developed Area NC All Others $3,368.00  $            14,000.00 2

Blue Ridge Parkway SFLT MP 294.0 Waysides Cone Park Developed Area NC All Others $4,058.44  $              8,400.00 2

Blue Ridge Parkway SFLT MP 296.5 Waysides Boone Fork Trail NC All Others $2,705.63  $              5,600.00 2

Blue Ridge Parkway SFLT MP 304.4 Waysides Tanawha Trail NC All Others $1,942.21  $              8,400.00 2

Blue Ridge Parkway SFLT MP 304.4 Waysides Linn Cove Visitor Center NC All Others $1,352.81  $              2,800.00 2

Blue Ridge Parkway OTEN MP 364.4 Waysides Craggy Gardens Visitor Center NC All Others $591.87  $              2,800.00 2

Blue Ridge Parkway OTEN MP 384.09 Waysides Headquarters Visitor Center NC All Others $2,667.13  $              5,600.00 2

Blue Ridge Parkway BGAP MP 451.2 Waysides Waterrock Knob Developed Area NC All Others $2,612.33  $              5,600.00 2

Blue Ridge Parkway OTEN MP 374.4 Waysides Rattlesnake Lodge Trail NC All Others $1,337.26  $              2,800.00 2

Blue Ridge Parkway BGAP MP 407.6 Waysides Buck Springs Trail NC All Others $1,306.16  $              2,800.00 2

Blue Ridge Parkway GGAP MP 330.9  Exhibits Minerals Museum NC All Others $302,161.25  $                       -   2

Blue Ridge Parkway OTEN MP 384.09 Exhibits Asheville Visitor Center NC All Others $212,903.19  $                       -   2

Blue Ridge Parkway JRVR B758 MP 60.8 Kiosk (CG) - Otter Creek VA Buildings $73,577.48  $                       -   2

Blue Ridge Parkway JRVR MP 63.6 Waysides T16 Trail of Trees Trail NC All Others $45,626.88  $              1,797.61 2
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Blue Ridge Parkway MONT MP 8.8 Waysides T4 Greenstone Self-Guiding Trail NC All Others $124,334.67  $              2,800.00 2

Blue Ridge Parkway SFLT MP 294.6 B1082 Bass Lake Comfort Station NC Buildings $204,708.06  $                       -   2

Blue Ridge Parkway BGAP MP 408.4 B810 Office & Lab (2011)-Mt. Pisgah NC Buildings $122,391.85  $                       -   2

Blue Ridge Parkway BGAP MP 408.4 B952 Equip Storage2011-Mt.Pisgah WWT NC Buildings $56,497.00  $                       -   2

Blue Ridge Parkway OTEN MP 364.0 B882 Pump House (PA) - Craggy Garden NC Buildings $22,331.87  $                       -   2

Blue Ridge Parkway PEAK MP 85.8 R3J Sharp Top Mtn Road RT 226 VA Paved Roads $8,946,921.98  $       1,703,723.88 2

Blue Ridge Parkway BLUF MP 217.6 B089 Overlook Shelter - CKnob/T50 NC Buildings $68,737.82  $              4,810.30 2

Blue Ridge Parkway BLUF MP 217.6 B090 Visitor Center/Comfort Sta - CKnob NC Buildings $330,631.31  $          169,699.12 2

Blue Ridge Parkway BLUF MP 238.5 B433 - Brinegar Outhouse NC Buildings $8,152.09  $              1,218.21 2

Blue Ridge Parkway BLUF MP 239.3 B098 Comfort Sta - Doughton CG/Tent Loop NC Buildings $103,561.75  $            19,683.37 2

Blue Ridge Parkway BLUF MP 239.3 B831 Kiosk - Doughton Park NC Buildings $15,912.18  $                       -   2

Blue Ridge Parkway BLUF MP 241.1 B103 Overlook Shelter - Doughton Park NC Buildings $91,545.27  $              4,592.24 2

Blue Ridge Parkway BLUF MP 241.1 B105 - Camp Store (former Gas Station) - Bluff NC Buildings $636,396.92  $          208,031.21 2

Blue Ridge Parkway BLUF MP 238.5 B096 Brinegar Cabin NC Buildings $336,915.38  $            33,688.07 2

Blue Ridge Parkway BLUF MP 238.5 B162 Brinegar Shed/Granary NC Buildings $119,557.70  $                577.69 2

Blue Ridge Parkway BLUF MP 238.5 B163 Brinegar Springhouse NC Buildings $28,898.29  $              3,375.93 2

Blue Ridge Parkway BLUF MP 241.0 B100 Caudill Cabin - Wildcat Rocks OL NC Buildings $137,034.55  $              6,094.11 2

Blue Ridge Parkway BLUF MP 252.4 B291 Sheets Log Cabin NC Buildings $242,395.09  $            10,544.59 2

Blue Ridge Parkway BLUF MP 217.6 G17B Cumberland Knob Developed Area NC All Others $1,341,158.47  $            45,393.92 2

Blue Ridge Parkway BLUF MP 241.1 C5 Doughton Mountain Radio Site NC All Others $24,559.95  $              3,523.16 2

Blue Ridge Parkway SFLT MP 271.9 B324 Comfort Station -Cascades Parking OL NC Buildings $197,684.05  $                582.88 2

Blue Ridge Parkway SFLT MP 296.4 B463 Comfort Station (PA) - Price Park NC Buildings $113,827.34  $          128,709.67 2

Blue Ridge Parkway SFLT MP 296.4 B464 Comfort Station (PA) - Price Park NC Buildings $113,827.34  $          128,097.26 2

Blue Ridge Parkway SFLT MP 297.1 B361 Comfort Station  Loop A (CG) - Price Park NC Buildings $64,310.94  $          132,478.62 2

Blue Ridge Parkway SFLT MP 297.1 B390 Comfort Station  Lower Loop B (CG) - Pric NC Buildings $91,484.57  $          120,237.35 2

Blue Ridge Parkway SFLT MP 297.1 B445 Comfort Station Upper Loop B (CG) - Price NC Buildings $91,484.57  $          127,350.43 2

Blue Ridge Parkway SFLT MP 297.1 B446 Comfort Station Loop C (CG) - Price Park NC Buildings $113,827.34  $          215,305.81 2

Blue Ridge Parkway SFLT MP 297.1 B447 Comfort Station Loop E (CG) - Price Park NC Buildings $113,827.34  $          135,094.42 2

Blue Ridge Parkway SFLT MP 297.1 B483 Comfort Station Loop F (CG) - Price Park NC Buildings $113,827.34  $          122,048.04 2

Blue Ridge Parkway SFLT MP 304.4 B842 Visitor Center - Linn Cove NC Buildings $592,024.09  $          148,745.60 2

Blue Ridge Parkway SFLT MP 272.5 B294 Rev. Brown Log Cabin NC Buildings $185,248.26  $            21,495.74 2

Blue Ridge Parkway SFLT MP 272.5 B295 Rev. Brown Springhouse NC Buildings $20,606.13  $                  58.10 2

Blue Ridge Parkway SFLT MP 272.5 B296 Cool Springs Baptist Church NC Buildings $96,015.18  $                       -   2

Blue Ridge Parkway SFLT MP 294.0 B208 Apple Barn - Cone Park NC Buildings $677,777.86  $            72,956.23 2

Blue Ridge Parkway SFLT MP 294.6 B834 Observation Tower - Cone Park NC Buildings $57,335.77  $            25,386.58 2

Blue Ridge Parkway SFLT MP 271.9 G23 Jeffress Park/Cascades Developed Area NC All Others $1,219,234.97  $            82,269.46 2

Blue Ridge Parkway SFLT MP 294.0 G24 Cone Park Developed Area NC All Others $696,187,699.20  $          528,305.91 2

Blue Ridge Parkway SFLT MP 304.4 G842 Visitor Center - Linn Cove NC All Others $135,611.56  $            52,705.70 2

Blue Ridge Parkway SFLT MP 298.1 C6 Rich Mountain Radio Site NC All Others $38,072.77  $                       -   2

Blue Ridge Parkway LFAL MP 316.4 B363 Comfort Station (CG) - Linville Fall NC Buildings $113,827.34  $                       -   2

Blue Ridge Parkway LFAL MP 316.4 B794 Visitor Center - Linville Falls NC Buildings $335,104.80  $            45,689.58 2

Blue Ridge Parkway LFAL MP 316.4 B436 Comfort Station (CG) - Linville Fall NC Buildings $113,827.34  $              2,916.52 2

Blue Ridge Parkway PEAK MP 85.8 Peaks of Otter CG Loops  RT 519 VA Paved Roads $1,344,633.36  $       4,796,430.39 2

Blue Ridge Parkway JRVR MP 60.8 Otter Creek Campground Loop RT 521 - FHWA ? VA Paved Roads $2,546,431.64  $          430,187.42 2

Blue Ridge Parkway MONT MP 0.3 Afton Overlook RT 900 VA Paved Roads $173,108.25  $            11,110.50 2

Blue Ridge Parkway MONT MP 1.5 Rockfish Valley Parking RT 901 VA Paved Roads $236,403.30  $            15,078.15 2

Blue Ridge Parkway MONT MP 2.9 Shenandoah Valley Overlook RT 902 VA Paved Roads $100,931.31  $            33,036.67 2

Blue Ridge Parkway MONT MP 8.8 Greenstone Overlook RT 905 VA Paved Roads $233,976.78  $            14,284.35 2

Blue Ridge Parkway MONT MP 10.4 Rock Point Overlook RT 906 VA Paved Roads $98,961.98  $              8,809.21 2

Blue Ridge Parkway MONT MP 10.7 Ravens Roost Overlook RT 907 VA Paved Roads $165,636.80  $            10,316.70 2

Blue Ridge Parkway MONT MP 13.1 Three Ridges Mountain RT 908 VA Paved Roads $120,506.42  $            11,904.30 2

Blue Ridge Parkway MONT MP 17.6 The Priest RT 909 VA Paved Roads $210,728.25  $            65,072.70 2

Blue Ridge Parkway MONT MP 19.0 20-Minute Cliff RT 910 VA Paved Roads $89,884.60  $            17,894.52 2

Blue Ridge Parkway MONT MP 19.9 Slacks Overlook RT 911 VA Paved Roads $226,312.42  $            70,248.60 2

Blue Ridge Parkway MONT MP 22.2 Bald Mountain Overlook RT 912 VA Paved Roads $131,065.55  $                       -   2

Blue Ridge Parkway MONT MP 23.0 Fork Mountain RT 913 VA Paved Roads $139,775.24  $            27,113.40 2

Blue Ridge Parkway MONT MP 26.3 Big Spy Mountain Overlook RT 914 VA Paved Roads $254,769.07  $            49,543.65 2

Blue Ridge Parkway MONT MP 34.4 Yankee Horse Ridge RT 916 VA Paved Roads $51,342.36  $            25,829.62 2

Blue Ridge Parkway JRVR MP 38.8 Boston Knob Overlook RT 917 VA Paved Roads $239,313.39  $            73,644.00 2

Blue Ridge Parkway JRVR MP 44.4 Whites Gap Overlook RT 918 VA Paved Roads $91,720.19  $            45,440.04 2

Blue Ridge Parkway JRVR MP 45.7 Buena Vista Overlook RT 919 VA Paved Roads $275,705.74  $          106,403.04 2

Blue Ridge Parkway JRVR MP 49.3 House Mountain Overlook RT 920 VA Paved Roads $157,565.01  $            48,964.59 2

Blue Ridge Parkway JRVR MP 51.7 Punch Bowl Mountain OL RT 921 VA Paved Roads $73,075.51  $            22,719.42 2

Blue Ridge Parkway GGAP MP 339.5 B129 Comfort Station (CG) - Crabtree Falls NC Buildings $99,032.81  $            16,736.90 2

Blue Ridge Parkway JRVR MP 52.8  Bluff Mountain Overlook RT 922 VA Paved Roads $96,479.68  $            30,307.53 2

Blue Ridge Parkway JRVR MP 53.6 Rice Mountain Overlook RT 923 VA Paved Roads $140,237.69  $            43,726.95 2

Blue Ridge Parkway JRVR MP 55.1 White Oak Flats Overlook RT 924 VA Paved Roads $128,261.95  $            63,705.30 2

Blue Ridge Parkway JRVR MP 55.8 Dancing Creek Overlook RT 925 VA Paved Roads $208,882.54  $            65,025.37 2

Blue Ridge Parkway JRVR MP 57.6 Upper Otter Creek RT 926 VA Paved Roads $132,680.14  $            66,199.32 2

Blue Ridge Parkway JRVR MP 58.2 Otter Creek Flats Overlook RT 927 VA Paved Roads $530,113.53  $          264,264.58 2

Blue Ridge Parkway GGAP MP 339.5 B130 Comfort Station (CG)-Crabtree Falls NC Buildings $99,032.81  $            11,204.25 2

Blue Ridge Parkway JRVR MP 59.7 Otter Creek Overlook RT 928 VA Paved Roads $157,037.34  $            78,199.10 2

Blue Ridge Parkway JRVR MP 60.4 The Riffles RT 929 VA Paved Roads $66,724.82  $            32,759.06 2

Blue Ridge Parkway JRVR MP 61.2 Terrapin Hill RT 931 VA Paved Roads $414,652.46  $          129,993.34 2

Blue Ridge Parkway JRVR MP 62.5 Lower Otter Creek RT 932 VA Paved Roads $226,147.58  $            70,509.91 2

Blue Ridge Parkway GGAP MP 339.5 B132 Comfort Station (CG)-Crabtree Falls NC Buildings $99,032.81  $            17,222.12 2

Blue Ridge Parkway JRVR MP 63.1 Otter Lake Parking  RT 933 VA Paved Roads $501,488.88  $          156,050.05 2

Blue Ridge Parkway JRVR MP 63.6 James River Visitor Center RT 934 VA Paved Roads $443,770.68  $          138,131.58 2

Blue Ridge Parkway JRVR MP 44.9 Chimney Rock Mtn. Overlook RT 936 VA Paved Roads $60,515.12  $            11,084.90 2

Blue Ridge Parkway JRVR MP 69.1 James River Valley Parking RT 936A VA Paved Roads $243,525.81  $            75,702.52 2

Blue Ridge Parkway PEAK MP 72.6 Terrapin Mountain RT 937 VA Paved Roads $122,342.34  $            21,013.20 2

Blue Ridge Parkway PEAK MP 74.7 Thunder Ridge Overlook RT 938 VA Paved Roads $518,608.35  $          151,203.02 2

Blue Ridge Parkway PEAK MP 75.2 Arnold Valley North Overlook RT 939 VA Paved Roads $43,433.65  $              7,620.75 2

Blue Ridge Parkway PEAK MP 75.3  Arnold Valley South Overlook RT 940 VA Paved Roads $61,890.57  $            10,390.56 2

Blue Ridge Parkway PEAK MP 78.4 Sunset Field RT 941 VA Paved Roads $169,325.37  $            78,735.52 2

Blue Ridge Parkway PEAK MP 79.7 Onion Mountain Overlook RT 942 VA Paved Roads $169,997.09  $            49,501.03 2

Blue Ridge Parkway PEAK MP 79.9 Black Rock Hill RT 943 VA Paved Roads $77,165.56  $            13,162.26 2

Blue Ridge Parkway PEAK MP 81.9 Headforemost Mountain RT 944 VA Paved Roads $77,659.42  $            13,392.45 2

Blue Ridge Parkway PEAK MP 83.1 Fallingwater RT 945 VA Paved Roads $154,484.16  $            71,685.22 2

Blue Ridge Parkway PEAK MP 83.5 Flat Top Trail RT 946 VA Paved Roads $63,757.35  $            29,769.74 2

Blue Ridge Parkway PEAK MP 85.2 Peaks of Otter Maint & Residence Parking RT 947 VA Paved Roads $219,976.81  $          115,878.94 2

Blue Ridge Parkway PEAK MP 85.9 Peaks of Otter VC & Country Store Parking RT 95 VA Paved Roads $402,619.55  $          127,698.08 2

Blue Ridge Parkway PEAK MP 89.4 Upper Goose Creek Valley RT 952 VA Paved Roads $69,502.07  $            20,224.04 2

Blue Ridge Parkway PEAK MP 90.0 Porter Mountain RT 953 VA Paved Roads $227,130.47  $            66,345.29 2

Blue Ridge Parkway PEAK MP 91.8 Mills Gap Overlook RT 954 VA Paved Roads $262,756.59  $            45,490.56 2

Blue Ridge Parkway GGAP MP 340.2 B434 Comfort Station (PA) - Crabtree Falls NC Buildings $91,484.57  $              2,685.90 2

Blue Ridge Parkway PEAK MP 92.1 Purgatory Mountain Overlook RT 955 VA Paved Roads $168,521.46  $            28,633.96 2

Blue Ridge Parkway GGAP MP 339.5 B665 Kiosk (CG) - Crabtree Falls NC Buildings $15,912.18  $              5,093.00 2

Blue Ridge Parkway PEAK MP 92.4 Sharp Top Overlook RT 956 VA Paved Roads $100,484.72  $            17,088.68 2

Blue Ridge Parkway PEAK MP 93.1 Boblets Gap RT 957 VA Paved Roads $224,278.86  $            65,417.03 2

Blue Ridge Parkway PEAK MP 95.2 Pine Tree Overlook RT 958 VA Paved Roads $81,567.51  $            24,286.39 2

Blue Ridge Parkway PEAK MP 95.3 Harveys Knob RT 959 VA Paved Roads $310,565.66  $            90,487.06 2

Blue Ridge Parkway PEAK MP 95.8 Montvale RT 960 VA Paved Roads $277,722.92  $            81,086.13 2

Blue Ridge Parkway PEAK MP 96.2 Iron Mine Hollow North RT 961 VA Paved Roads $53,935.21  $              9,235.84 2

Blue Ridge Parkway PEAK MP 96.4 Iron Mine Hollow South RT 962 VA Paved Roads $63,571.97  $            10,852.83 2

Blue Ridge Parkway PEAK MP 96.9 Taylors Mountain Overlook RT 963 VA Paved Roads $327,635.77  $            95,578.58 2

Blue Ridge Parkway PEAK MP 99.6 The Great Valley RT 964 VA Paved Roads $191,621.31  $            55,769.22 2

Blue Ridge Parkway PEAK MP 100.9 Quarry Overlook RT 965 VA Paved Roads $214,309.72  $            62,384.03 2

Blue Ridge Parkway VINT MP 110.8 Steward Knob Overlook RT 224 VA Paved Roads $997,925.91  $                       -   2

Blue Ridge Parkway RKNB MP 174.2 Rocky Knob Cabins Road RT 266 VA Paved Roads $1,183,277.36  $          276,064.66 2

Blue Ridge Parkway RKNB MP 167.1 Rocky Knob Residence Road RT 412 VA Paved Roads $696,045.50  $          266,341.57 2

Blue Ridge Parkway FGAP MP 199.1 Fancy Gap Maintenance Yard RT 425 (off VA 608) VA Paved Roads $696,045.50  $            37,928.61 2

Blue Ridge Parkway VINT MP 106.9 N & W Railroad Overlook RT 966 VA Paved Roads $216,947.56  $          110,651.40 2

Blue Ridge Parkway VINT MP 107.0 Coyner Mountain RT 967 VA Paved Roads $354,801.88  $          181,421.10 2

Blue Ridge Parkway VINT MP 109.6 Read Mountain RT 968 VA Paved Roads $241,689.78  $          123,519.60 2

Blue Ridge Parkway VINT MP 112.9 Roanoke Basin RT 969 VA Paved Roads $378,089.60  $          193,428.00 2

Blue Ridge Parkway VINT MP 114.9 Roanoke River Overlook RT 970 VA Paved Roads $369,187.17  $          118,558.86 2

Blue Ridge Parkway VINT MP 123.2 Buck Mountain Overlook RT 977 VA Paved Roads $175,333.69  $            17,874.59 2

Blue Ridge Parkway VINT MP 126.2 Masons Knob Overlook RT 978 VA Paved Roads $274,762.62  $            45,665.45 2

Blue Ridge Parkway VINT MP 128.7 Metz Run Overlook RT 979 VA Paved Roads $237,034.73  $            24,052.07 2

Blue Ridge Parkway VINT MP 129.2 Poages Mill Overlook RT 980 VA Paved Roads $271,640.70  $            27,732.24 2

Blue Ridge Parkway VINT MP 129.5 Roanoke Overlook RT 981 VA Paved Roads $165,920.04  $            21,165.48 2

Blue Ridge Parkway VINT MP 129.8 Lost Mountain RT 982 VA Paved Roads $133,293.35  $            13,692.71 2

Blue Ridge Parkway VINT MP 132.9 Slings Gap RT 983 VA Paved Roads $107,900.59  $            18,340.01 2

Blue Ridge Parkway VINT MP 133.6 Bull Run Knob RT 984 VA Paved Roads $192,235.39  $            32,962.36 2

Blue Ridge Parkway VINT MP 134.8 Poor Mountain RT 985 VA Paved Roads $207,136.25  $            19,055.41 2

Blue Ridge Parkway VINT MP 139.0 Cahas Mountain RT 986 VA Paved Roads $249,697.12  $            85,139.10 2

Blue Ridge Parkway VINT MP 143.7 Devils Backbone RT 987 VA Paved Roads $128,464.68  $            73,664.14 2

Blue Ridge Parkway RKNB MP 144.8 Pine Spur Overlook RT 988 VA Paved Roads $482,858.76  $          125,293.82 2

Blue Ridge Parkway RKNB MP 154.1 Smart View Overlook RT 989 VA Paved Roads $234,332.25  $            34,081.29 2

Blue Ridge Parkway RKNB MP 157.6 Shorts Knob Overlook RT 990 VA Paved Roads $107,381.82  $            50,531.57 2

Blue Ridge Parkway RKNB MP 162.4 Rakes Mill Pond RT 991 VA Paved Roads $84,653.21  $            39,955.34 2

Blue Ridge Parkway RKNB MP 168.8 Rock Castle Gorge RT 994 VA Paved Roads $135,359.03  $            63,850.06 2

Blue Ridge Parkway RKNB MP 176.1 Mabry Mill Parking RT 995 VA Paved Roads $373,763.99  $          175,837.41 2

Blue Ridge Parkway FGAP MP 189.1 Pilot Mountain RT 996 VA Paved Roads $102,866.69  $            48,962.53 2

Blue Ridge Parkway FGAP MP 189.8 Puckett Cabin RT 997 VA Paved Roads $38,119.19  $            18,145.77 2

Blue Ridge Parkway FGAP MP 202.7 Granite Quarry Overlook RT 998 VA Paved Roads $307,135.28  $          245,138.00 2

Blue Ridge Parkway FGAP MP 203.9 Piedmont RT 999 VA Paved Roads $263,400.44  $            77,560.23 2

Blue Ridge Parkway BLUF MP 241.9 Doughton Picnic Area Road RT 217 NC Paved Roads $1,479,096.70  $          663,107.82 2

Blue Ridge Parkway BLUF MP 217.6 Cumberland Knob Visitor Center RT 218 - FHWA ? NC Paved Roads $470,621.68  $            78,363.61 2

Blue Ridge Parkway SFLT MP 297.0 Price Campground Loop A RT 208A NC Paved Roads $3,240,566.40  $          137,955.15 2

Blue Ridge Parkway GGAP MP 355.3 C7 Clingmans Peak/Mt. Mitchell Radio Site NC All Others $24,559.95  $                       -   2

Blue Ridge Parkway SFLT MP 294.6 Cone Craft Center Service Rd RT 417 NC Paved Roads $2,041,212.10  $          587,680.93 2

Blue Ridge Parkway SFLT MP 294.02 Cone Craft Center RT 511 NC Paved Roads $1,088,646.45  $            72,927.95 2
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Blue Ridge Parkway BLUF MP 239.3 Doughton Campground Loops RT 512 NC Paved Roads $6,055,595.88  $          775,825.09 2

Blue Ridge Parkway BLUF MP 239.4 Doughton Trailer Campground Loops RT 513 NC Paved Roads $1,564,929.27  $          444,357.87 2

Blue Ridge Parkway BLUF MP 230.0 Little Glade Mill Pond Overlook RT 1002 NC Paved Roads $63,336.87  $            32,485.44 2

Blue Ridge Parkway BLUF MP 232.5 Stone Mountain Overlook RT 1003 NC Paved Roads $422,072.89  $          121,679.00 2

Blue Ridge Parkway BLUF MP 233.7 Bullhead Mountain Overlook RT 1004 NC Paved Roads $77,900.40  $            22,327.60 2

Blue Ridge Parkway BLUF MP 235.0 Mahogany Rock Overlook RT 1005 NC Paved Roads $197,535.01  $            91,125.77 2

Blue Ridge Parkway BLUF MP 235.7 Devil's Garden Overlook RT 1006 NC Paved Roads $249,120.22  $            71,103.74 2

Blue Ridge Parkway BLUF MP 236.9 Air Bellows Overlook RT 1007 NC Paved Roads $395,431.00  $          113,991.17 2

Blue Ridge Parkway BLUF MP 238.5 Brinegar Cabin Spur RT 1008 NC Paved Roads $171,113.99  $            79,647.06 2

Blue Ridge Parkway MONT MP 0.6 L Vista  V2 RSV VA All Others $89,404.52  $                       -   2

Blue Ridge Parkway BLUF MP 241.1 Bluffs Lodge Parking  RT 1011 NC Paved Roads $452,117.90  $          253,338.21 2

Blue Ridge Parkway MONT MP 1.1 L Vista V3 RSV VA All Others $145,039.10  $                       -   2

Blue Ridge Parkway BLUF MP 242.3 Alligator Back Overlook RT 1012 NC Paved Roads $411,251.84  $            79,633.48 2

Blue Ridge Parkway BLUF MP 243.4 Bluff Mountain Overlook RT 1013 NC Paved Roads $187,466.29  $            56,783.58 2

Blue Ridge Parkway BLUF MP 244.7 Basins Cove Overlook RT 1014 NC Paved Roads $299,232.35  $            93,352.59 2

Blue Ridge Parkway BLUF MP 252.8 Sheets Gap Overlook RT 1016 NC Paved Roads $446,356.48  $            75,511.31 2

Blue Ridge Parkway BLUF MP 258.6 Northwest Trading Post Parking RT 1017 NC Paved Roads $221,862.33  $            38,063.49 2

Blue Ridge Parkway BLUF MP 260.2 Jumpinoff Rock RT 1018 NC Paved Roads $195,941.56  $          174,750.80 2

Blue Ridge Parkway SFLT MP 264.4 The Lump RT 1019 NC Paved Roads $399,103.00  $          116,502.76 2

Blue Ridge Parkway SFLT MP 266.8 Mount Jefferson Overlook RT 1020 NC Paved Roads $97,976.98  $            28,058.00 2

Blue Ridge Parkway SFLT MP 267.9 Betseys Rock Falls Overlook RT 1021 NC Paved Roads $42,831.91  $              9,355.31 2

Blue Ridge Parkway SFLT MP 268.0 Benge Maintenance Yard RT 1022 NC Paved Roads $81,330.22  $            47,142.45 2

Blue Ridge Parkway SFLT MP 270.2 Lewis Fork Overlook RT 1023 NC Paved Roads $184,356.92  $            53,127.87 2

Blue Ridge Parkway SFLT MP 271.9 Jeffress Park  ( aka Cascades OVL) RT 1024 NC Paved Roads $547,033.99  $          161,085.40 2

Blue Ridge Parkway SFLT MP 272.5 Tomkins Knob RT 1025 NC Paved Roads $122,726.11  $            69,102.06 2

Blue Ridge Parkway SFLT MP 274.3 Elk Mountain Overlook RT 1026 NC Paved Roads $227,958.99  $            78,132.15 2

Blue Ridge Parkway SFLT MP 277.3 Stoney Fork Valley Overlook RT 1027 NC Paved Roads $130,778.57  $            37,604.88 2

Blue Ridge Parkway SFLT MP 277.8 Osborne Mountain Overlook RT 1028 NC Paved Roads $185,858.23  $            87,479.12 2

Blue Ridge Parkway SFLT MP 278.3 Carroll Gap Overlook RT 1029 NC Paved Roads $132,151.31  $            38,578.18 2

Blue Ridge Parkway SFLT MP 281.4 Grand View Overlook RT 1030 NC Paved Roads $352,316.30  $          121,117.34 2

Blue Ridge Parkway SFLT MP 285.1 Boones Trace RT 1031 NC Paved Roads $30,986.94  $            11,966.22 2

Blue Ridge Parkway SFLT MP 289.5 Ravens Rock Overlook RT 1032 NC Paved Roads $260,318.16  $            75,209.77 2

Blue Ridge Parkway SFLT MP 289.8  Yadkin Valley Overlook RT 1033 NC Paved Roads $128,135.99  $            21,705.65 2

Blue Ridge Parkway SFLT MP 290.5 Thunder Hill Overlook RT 1034 NC Paved Roads $235,392.33  $            67,767.64 2

Blue Ridge Parkway SFLT MP 293.4 Moses Cone Overlook RT 1035 NC Paved Roads $427,545.85  $          123,247.32 2

Blue Ridge Parkway SFLT MP 294.6 Trout Lake Parking RT 1036 NC Paved Roads $313,330.74  $          144,544.38 2

Blue Ridge Parkway SFLT MP 295.3 Sims Creek Overlook (PwR) RT 1038 NC Paved Roads $79,928.36  $            18,553.86 2

Blue Ridge Parkway SFLT MP 295.8 Sims Pond Overlook (PwL) RT 1039 NC Paved Roads $156,286.58  $            73,507.46 2

Blue Ridge Parkway SFLT MP 296.7 Price Lake RT 1040 NC Paved Roads $215,913.28  $            99,496.16 2

Blue Ridge Parkway SFLT MP 299.0 Cold Prong Overlook (aka Ash Bear Pen) RT 1041 NC Paved Roads $275,222.76  $            61,955.31 2

Blue Ridge Parkway SFLT MP 299.6 Calloway Peak RT 1042 NC Paved Roads $147,086.77  $            29,717.78 2

Blue Ridge Parkway SFLT MP 299.9 Boone Fork Parking Area Overlook RT 1043 NC Paved Roads $83,282.38  $            79,588.02 2

Blue Ridge Parkway SFLT MP 300.5 Green Mountain Overlook RT 1044 NC Paved Roads $247,908.32  $            25,024.33 2

Blue Ridge Parkway SFLT MP 301.7 Pilot Ridge Overlook RT 1045 NC Paved Roads $143,517.66  $            15,722.67 2

Blue Ridge Parkway MONT MP 3.4 R Vista V5 RSV VA All Others $235,688.54  $                       -   2

Blue Ridge Parkway SFLT MP 302.0 View Wilson Creek Valley Overlook RT 1046 NC Paved Roads $263,310.56  $            26,513.73 2

Blue Ridge Parkway SFLT MP 302.2 Boulder Field OL RT 1047 NC Paved Roads $129,580.75  $            31,278.20 2

Blue Ridge Parkway MONT MP 3.6 R Vista V6 RSV VA All Others $217,558.66  $                       -   2

Blue Ridge Parkway SFLT MP 302.8 Rough Ridge Parking Area RT 1048 NC Paved Roads $171,446.18  $            18,230.05 2

Blue Ridge Parkway SFLT MP 303.6 Wilson Creek Overlook RT 1049 NC Paved Roads $114,997.32  $            20,019.43 2

Blue Ridge Parkway SFLT MP 303.9 Yonahlossee Overlook RT 1050 NC Paved Roads $146,129.38  $            14,950.58 2

Blue Ridge Parkway SFLT MP 304.4 Linn Cove Visitor Center RT 1051 NC Paved Roads $922,031.55  $            62,767.56 2

Blue Ridge Parkway MONT MP 6.8-7.1 R Vista V7 RSV VA All Others $542,083.65  $                       -   2

Blue Ridge Parkway SFLT MP 304.8 Stack Rock Parking Area RT 1052 NC Paved Roads $261,419.60  $            26,299.54 2

Blue Ridge Parkway MONT MP 7.2 R Vista V8 RSV VA All Others $270,135.33  $                       -   2

Blue Ridge Parkway MONT MP 7.6-7.65 R Vista V9 RSV VA All Others $230,249.58  $                       -   2

Blue Ridge Parkway MONT MP 7.7-7.8 R Vista V10 RSV VA All Others $362,597.76  $                       -   2

Blue Ridge Parkway MONT MP 7.8 R Vista V11 CAV VA All Others $270,135.33  $                       -   2

Blue Ridge Parkway MONT MP 8.9-9.0 R Vista V13 RSV VA All Others $447,808.23  $                       -   2

Blue Ridge Parkway LFAL MP 316.4 T84 Linville Falls Natl Rec Trail NC Trails $583,251.61  $          118,017.48 2

Blue Ridge Parkway LFAL MP 316.4 T85 Linville Gorge Trail NC Trails $84,119.59  $                       -   2

Blue Ridge Parkway LFAL MP 316.4 T85-01 Linville Gorge Trail Step Structur NC All Others $12,577.61  $                       -   2

Blue Ridge Parkway OTEN MP 364.4 B360 Visitor Center Craggy Gardens NC Buildings $605,930.70  $            30,842.91 2

Blue Ridge Parkway OTEN MP 364.5 B247 Large Trail Shelter- Craggy Pinnacle NC Buildings $196,659.26  $                       -   2

Blue Ridge Parkway OTEN MP 367.6 B248 Small Trail Shelter - Craggy Gardens NC Buildings $33,040.44  $              7,679.22 2

Blue Ridge Parkway OTEN MP 367.6 B252 Comfort Station (PA)-Craggy Gardens NC Buildings $317,751.43  $              9,087.34 2

Blue Ridge Parkway OTEN MP 367.6 B254 Comfort Station (PA) -Craggy Gardens NC Buildings $161,167.77  $            20,193.53 2

Blue Ridge Parkway OTEN MP 382.0 B725 Folk Art Center NC Buildings $12,629,825.43  $              2,464.76 2

Blue Ridge Parkway OTEN MP 382.0 Folk Art Center & Loops RT 204 NC Paved Roads $1,143,391.60  $          679,790.35 2

Blue Ridge Parkway GGAP MP 340.4 Crabtree Falls Picnic RT 207 NC Paved Roads $1,054,626.25  $          115,567.82 2

Blue Ridge Parkway LFAL MP 316.45 Linville Falls Picnic All Loops A B C RT 211A NC Paved Roads $1,905,131.29  $          395,900.11 2

Blue Ridge Parkway LFAL MP 316.4 @ 0.5 mi on Linville Spur Rd Linville CG Loops NC Paved Roads $2,041,212.10  $          206,266.76 2

Blue Ridge Parkway BGAP MP 408.6 B241A Mt Pisgah Inn Restaurant - Bldg A NC Buildings $2,231,461.89  $            81,598.95 2

Blue Ridge Parkway BGAP MP 408.6 B242 Country Store - Mt Pisgah NC Buildings $448,043.44  $            17,864.44 2

Blue Ridge Parkway LFAL MP 305.3 Beacon Heights RT 1053 NC Paved Roads $160,709.07  $            16,267.22 2

Blue Ridge Parkway LFAL MP 306.6 Grandfather Mtn Parking OL RT 1054 NC Paved Roads $220,729.26  $            21,825.72 2

Blue Ridge Parkway LFAL MP 307.4 Grandmother Mtn Parking OL RT 1055 NC Paved Roads $158,629.12  $            16,208.60 2

Blue Ridge Parkway LFAL MP 308.3 Flattop Trail RT 1056 NC Paved Roads $268,823.94  $            42,914.92 2

Blue Ridge Parkway LFAL MP 310.0 Lost Cove Cliffs Parking Overlook RT 1057 NC Paved Roads $224,259.58  $            35,807.82 2

Blue Ridge Parkway LFAL MP 315.5 Camp Creek Overlook RT 1058 NC Paved Roads $214,376.77  $            21,768.29 2

Blue Ridge Parkway LFAL MP 316.4 @ 1.4 mi on Linville Spur Rd  LF Visitor Cen NC Paved Roads $820,957.63  $          214,524.49 2

Blue Ridge Parkway LFAL MP 318.4 North Toe River Valley RT 1064 NC Paved Roads $96,192.70  $            16,164.14 2

Blue Ridge Parkway GGAP MP 320.7 Chestoa Parking Area RT 1065 NC Paved Roads $354,473.70  $            85,700.42 2

Blue Ridge Parkway GGAP MP 323.0 Bear Den Overlook RT 1066 NC Paved Roads $120,294.89  $            22,479.54 2

Blue Ridge Parkway GGAP MP 325.9 Heffner Gap Overlook RT 1067 NC Paved Roads $169,789.69  $            46,555.41 2

Blue Ridge Parkway GGAP MP 327.2 North Cove Valley Overlook RT 1068 NC Paved Roads $427,782.34  $          103,724.00 2

Blue Ridge Parkway GGAP MP 328.6 The Loops Overlook at Apple Orchard OVL RT 106 NC Paved Roads $125,631.50  $            35,646.10 2

Blue Ridge Parkway GGAP MP 329.7 Table Rock Overlook RT 1070 NC Paved Roads $205,460.76  $            58,612.41 2

Blue Ridge Parkway GGAP MP 330.85 Museum of NC Minerals RT 1071 NC Paved Roads $225,905.81  $            79,147.53 2

Blue Ridge Parkway GGAP MP 342.2 Black Mountains Overlook RT 1075 NC Paved Roads $250,706.86  $            41,796.22 2

Blue Ridge Parkway GGAP MP 345.3 Singecat Ridge Overlook RT 1076 NC Paved Roads $246,955.80  $            70,509.91 2

Blue Ridge Parkway GGAP MP 347.9 Curtis Valley Parking Overlook RT 1077A NC Paved Roads $75,930.92  $            19,039.86 2

Blue Ridge Parkway GGAP MP 349.2 Laurel Knob Overlook RT 1078 NC Paved Roads $187,161.96  $            53,418.61 2

Blue Ridge Parkway GGAP MP 349.9 Mount Mitchell  Area RT 1079 NC Paved Roads $374,498.84  $          106,939.49 2

Blue Ridge Parkway GGAP MP 350.4 Green Knob Overlook RT 1080 NC Paved Roads $227,191.67  $            64,488.78 2

Blue Ridge Parkway GGAP MP 355.3 Ridge Junction Overlook RT 1081 NC Paved Roads $208,844.68  $            59,542.02 2

Blue Ridge Parkway GGAP MP 359.8 Walker Knob Overlook RT 1082 NC Paved Roads $62,922.07  $            21,824.09 2

Blue Ridge Parkway OTEN MP 361.2 Glassmine Falls Overlook RT 1083 NC Paved Roads $214,279.35  $            21,534.98 2

Blue Ridge Parkway OTEN MP 363.4 Graybeard Mountain Overlook RT 1084 NC Paved Roads $107,892.47  $            22,912.31 2

Blue Ridge Parkway OTEN MP 364.1 Craggy Dome RT 1085 NC Paved Roads $683,616.51  $            41,284.30 2

Blue Ridge Parkway OTEN MP 372.0 Lane Pinnacle Overlook RT 1088 NC Paved Roads $144,160.44  $            32,551.46 2

Blue Ridge Parkway OTEN MP 373.7 Bull Creek Valley  RT 1089 NC Paved Roads $208,302.62  $            11,904.30 2

Blue Ridge Parkway OTEN MP 376.7 Tanbark Ridge Overlook RT 1090 NC Paved Roads $273,333.43  $            15,871.95 2

Blue Ridge Parkway OTEN MP 379.9 Haw Creek Valley RT 1091 NC Paved Roads $86,593.84  $            14,547.15 2

Blue Ridge Parkway OTEN MP 393.8 French Broad River Overlook RT 1093 NC Paved Roads $175,085.15  $            52,904.41 2

Blue Ridge Parkway OTEN MP 396.4 Walnut Cove Overlook RT 1094 NC Paved Roads $266,706.40  $            75,993.26 2

Blue Ridge Parkway OTEN MP 397.6 Sleepy Gap Parking Area RT 1095 NC Paved Roads $261,884.77  $            74,572.26 2

Blue Ridge Parkway OTEN MP 398.3  Chestnut Cove Overlook RT 1096 NC Paved Roads $132,697.70  $            37,997.90 2

Blue Ridge Parkway OTEN MP 399.7 Bad Fork Valley Overlook RT 1097 NC Paved Roads $273,933.97  $            78,199.10 2

Blue Ridge Parkway OTEN MP 401.0 Wash Creek Valley Overlook RT 1098 NC Paved Roads $244,412.86  $            69,726.42 2

Blue Ridge Parkway OTEN MP 401.7 Beaver Dam Gap Overlook RT 1099 NC Paved Roads $219,191.90  $            62,284.29 2

Blue Ridge Parkway OTEN MP 402.5 Stony Bald Parking Overlook RT 1100 NC Paved Roads $255,058.46  $            78,486.14 2

Blue Ridge Parkway OTEN MP 403.6 Big Ridge Overlook RT 1101 NC Paved Roads $212,616.31  $            60,571.21 2

Blue Ridge Parkway OTEN MP 404.3 Hominy Valley RT 1102 NC Paved Roads $221,896.22  $            63,245.66 2

Blue Ridge Parkway OTEN MP 404.6 Mills River Valley Overlook RT 1103 NC Paved Roads $202,248.51  $            48,830.04 2

Blue Ridge Parkway BGAP MP 408.3 Flat Laurel Gap Parking RT 1105 NC Paved Roads $728,941.67  $          176,212.40 2

Blue Ridge Parkway BGAP MP 407.7 Mt. Pisgah Picnic Parking RT 1104 NC Paved Roads $430,245.36  $          146,259.22 2

Blue Ridge Parkway BGAP MP 409.2 Funnel Top Overlook RT 1108 NC Paved Roads $183,177.51  $            44,265.54 2

Blue Ridge Parkway BGAP MP 410.3 Pink Beds Overlook RT 1109 NC Paved Roads $247,820.60  $            70,900.38 2

Blue Ridge Parkway BGAP MP 411.0 Cradle of Forestry Overlook RT 1110 NC Paved Roads $216,968.56  $            61,891.28 2

Blue Ridge Parkway BGAP MP 411.75 Wagon Rd Gap Maint Yard RT 1111 NC Paved Roads $60,657.54  $            16,630.10 2

Blue Ridge Parkway BGAP MP 408.6 B754 Lodge Unit #2 or C - Mt Pisgah NC Buildings $1,907,898.69  $              1,130.50 2

Blue Ridge Parkway BGAP MP 411.8 Cold Mountain Overlook RT 1112 NC Paved Roads $397,637.97  $          110,857.07 2

Blue Ridge Parkway BGAP MP 412.1  Wagon Road Gap Parking Area RT 1113 NC Paved Roads $119,452.03  $            33,296.85 2

Blue Ridge Parkway BGAP MP 413.2 Pounding Mill Overlook RT 1114 NC Paved Roads $225,286.10  $            62,674.76 2

Blue Ridge Parkway BGAP MP 415.6 Cherry Cove Overlook RT 1115 NC Paved Roads $153,418.15  $            42,697.76 2

Blue Ridge Parkway BGAP MP 416.2 Log Hollow Overlook RT 1116 NC Paved Roads $335,835.66  $            93,974.45 2

Blue Ridge Parkway BGAP MP 417.0 Looking Glass Rock Overlook RT 1117 NC Paved Roads $162,154.16  $            72,075.68 2

Blue Ridge Parkway BGAP MP 418.3 East Fork Overlook RT 1118 NC Paved Roads $163,706.89  $            45,440.04 2

Blue Ridge Parkway BGAP MP 418.8 Graveyard Fields Overlook RT 1119 NC Paved Roads $264,727.37  $          117,907.38 2

Blue Ridge Parkway BGAP MP 419.3 John Rock RT 1120 NC Paved Roads $488,175.92  $            80,128.28 2

Blue Ridge Parkway BGAP MP 421.7 Fetterbush Overlook RT 1121 NC Paved Roads $107,543.35  $            18,497.62 2

Blue Ridge Parkway BGAP MP 422.4 Devils Courthouse RT 1122 NC Paved Roads $253,834.31  $          100,441.42 2

Blue Ridge Parkway BGAP MP 422.8 Mount Hardy Parking Overlook RT 1123 NC Paved Roads $351,840.95  $          139,977.94 2

Blue Ridge Parkway BGAP MP 423.5 Courthouse Valley Overlook RT 1124 NC Paved Roads $792,348.52  $          130,237.70 2

Blue Ridge Parkway BGAP MP 424.5 Herrin Knob RT 1125 NC Paved Roads $145,037.16  $            23,784.91 2

Blue Ridge Parkway BGAP MP 424.8 Wolf Mountain Overlook RT 1126 NC Paved Roads $112,076.90  $            18,473.58 2

Blue Ridge Parkway BGAP MP 425.4 Rough Butt Bald Overlook RT 1127 NC Paved Roads $167,880.33  $            27,479.24 2

Blue Ridge Parkway BGAP MP 427.8 Spot Knob Overlook RT 1129 NC Paved Roads $370,556.64  $            60,732.06 2

Blue Ridge Parkway BGAP MP 428.0  Caney Fork RT 1130 NC Paved Roads $247,240.64  $            41,566.03 2

Blue Ridge Parkway BGAP MP 428.5 Beartrap Gap Overlook RT 1131 NC Paved Roads $369,245.64  $            60,732.06 2

Blue Ridge Parkway BGAP MP 430.4 Beartrail Ridge Overlook RT 1132 NC Paved Roads $495,369.38  $            81,283.00 2

Blue Ridge Parkway BGAP MP 430.7 Cowee Mountains Overlook RT 1133 NC Paved Roads $294,086.38  $            48,262.26 2

Blue Ridge Parkway BGAP MP 431.0 Haywood-Jackson Overlook RT 1134 NC Paved Roads $585,478.19  $            96,062.25 2
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Blue Ridge Parkway BGAP MP 431.3  Richland Balsam Overlook RT 1135 NC Paved Roads $645,156.14  $          105,992.43 2

Blue Ridge Parkway BGAP MP 432.7 Lone Bald Overlook RT 1136 NC Paved Roads $122,770.69  $            20,090.57 2

Blue Ridge Parkway BGAP MP 433.3 Roy Taylor Forest Overlook RT 1137 NC Paved Roads $288,571.07  $            47,337.72 2

Blue Ridge Parkway BGAP MP 435.1 Doubletop Mountain RT 1138 NC Paved Roads $323,631.86  $            90,095.23 2

Blue Ridge Parkway BGAP MP 435.8 Licklog Gap Overlook RT 1139 NC Paved Roads $378,412.94  $          168,830.77 2

Blue Ridge Parkway BGAP MP 436.7 Grassy Ridge Mine Overlook RT 1140 NC Paved Roads $147,535.50  $            65,417.03 2

Blue Ridge Parkway BGAP MP 438.9 Steestachee Overlook RT 1141 NC Paved Roads $188,358.45  $            52,490.35 2

Blue Ridge Parkway BGAP MP 408.8 B667 Kiosk - Mt Pisgah Campground NC Buildings $35,952.63  $                  65.42 2

Blue Ridge Parkway BGAP MP 439.3 Cove Field Ridge Overlook RT 1142 NC Paved Roads $173,885.98  $            48,572.78 2

Blue Ridge Parkway BGAP MP 440.0 Village of Saunook RT 1143 NC Paved Roads $273,161.78  $            76,291.89 2

Blue Ridge Parkway BGAP MP 440.8 Waynesville RT 1144 NC Paved Roads $262,045.61  $            72,859.16 2

Blue Ridge Parkway BGAP MP 441.4 Standing Rock Overlook RT 1145 NC Paved Roads $237,836.74  $            66,199.32 2

Blue Ridge Parkway BGAP MP 441.9 Rabb Knob RT 1146 NC Paved Roads $374,348.86  $          104,369.73 2

Blue Ridge Parkway BGAP MP 442.2 Balsam Gap Overlook RT 1147 NC Paved Roads $259,875.96  $          115,949.95 2

Blue Ridge Parkway BGAP MP 444.4 The Orchards Overlook RT 1149 NC Paved Roads $102,889.59  $            28,595.78 2

Blue Ridge Parkway BGAP MP 445.1 Mount Lyn Lowry RT 1150 NC Paved Roads $214,684.90  $            59,932.49 2

Blue Ridge Parkway BGAP MP 446.0 Woodfin Valley RT 1151 NC Paved Roads $248,925.30  $            69,334.61 2

Blue Ridge Parkway BGAP MP 446.7 Woodfin Cascades Overlook RT 1152 NC Paved Roads $238,777.35  $            66,446.37 2

Blue Ridge Parkway BGAP MP 447.9 Wesner Bald RT 1153 NC Paved Roads $141,423.64  $            39,171.86 2

Blue Ridge Parkway BGAP MP 448.3 Scott Creek RT 1154 NC Paved Roads $304,385.41  $            84,857.60 2

Blue Ridge Parkway BGAP MP 448.9 Fork Ridge Overlook RT 1155 NC Paved Roads $157,670.11  $            43,871.72 2

Blue Ridge Parkway BGAP MP 450.2 Yellowface RT 1156 NC Paved Roads $172,791.31  $            48,182.31 2

Blue Ridge Parkway BGAP MP 451.2 Browning Knob RT 1157 NC Paved Roads $283,996.37  $            59,654.95 2

Blue Ridge Parkway BGAP MP 451.2 Waterrock Knob Overlook Parking RT 1158 NC Paved Roads $778,910.21  $          137,628.27 2

Blue Ridge Parkway BGAP MP 452.1 Cranberry Ridge RT 1159 NC Paved Roads $223,353.98  $            62,284.29 2

Blue Ridge Parkway BGAP MP 452.3 Woolyback Overlook RT 1160 NC Paved Roads $192,346.42  $            54,739.75 2

Blue Ridge Parkway BGAP MP 453.3 Hornbuckle Valley RT 1161 NC Paved Roads $262,622.32  $            73,250.99 2

Blue Ridge Parkway BGAP MP 454.3 Thunder Struck Ridge RT 1162 NC Paved Roads $148,887.85  $            41,522.46 2

Blue Ridge Parkway BGAP MP 455.1 Fed Cove Overlook RT 1163 NC Paved Roads $177,692.00  $            49,356.26 2

Blue Ridge Parkway BGAP MP 455.5 Soco Gap Parking Overlook RT 1164 NC Paved Roads $223,491.77  $            99,496.16 2

Blue Ridge Parkway BGAP MP 456.2 Jonathan Creek RT 1166 NC Paved Roads $179,480.07  $            49,401.29 2

Blue Ridge Parkway BGAP MP 457.9 Plott Balsam RT 1167 NC Paved Roads $175,725.50  $            76,904.10 2

Blue Ridge Parkway BGAP MP 407.7 B556 Buck Springhouse NC Buildings $22,919.80  $              2,139.68 2

Blue Ridge Parkway BGAP MP 458.9  Lickstone Ridge Overlook RT 1173 NC Paved Roads $132,298.07  $            38,043.31 2

Blue Ridge Parkway BGAP MP 459.5 Bunches Bald Overlook RT 1174 NC Paved Roads $246,608.70  $            63,609.88 2

Blue Ridge Parkway BGAP MP 460.8 Jenkins Ridge Overlook RT 1175 NC Paved Roads $208,953.53  $            58,366.71 2

Blue Ridge Parkway BGAP MP 461.8 Big Witch Overlook RT 1176 NC Paved Roads $497,850.59  $          138,841.95 2

Blue Ridge Parkway BGAP MP 463.9 Thomas Divide RT 1177 NC Paved Roads $233,440.74  $            65,025.37 2

Blue Ridge Parkway BGAP MP 467.8 Raven Fork RT 1179 NC Paved Roads $222,643.52  $            75,453.51 2

Blue Ridge Parkway BGAP MP 467.3 Ballhoot Scar OL Parking B RT 1178B NC Paved Roads $102,021.55  $                193.82 2

Blue Ridge Parkway BGAP MP 468.4 Oconaluftee River OVL  RT 1180 NC Paved Roads $244,707.45  $            68,158.11 2

Blue Ridge Parkway OTEN MP 367.5 R3E Craggy PA Spur Road  RT 205 NC Paved Roads $4,539,937.25  $          518,994.59 2

Blue Ridge Parkway MONT MP 9.1 R Vista V14 RSV VA All Others $35,121.75  $                       -   2

Blue Ridge Parkway BGAP MP 451.2 B437 Visitor Center Waterrock Knob NC Buildings $498,674.54  $            47,862.79 2

Blue Ridge Parkway BGAP MP 451.2 G38 Waterrock Knob Developed Area NC All Others $211,334.06  $            62,598.66 2

Blue Ridge Parkway BGAP MP 407.6 C8 Mt Pisgah Radio Site NC All Others $24,559.95  $                       -   2

Blue Ridge Parkway BGAP MP 455.7 C9 Soco Mountain Radio Site NC All Others $24,559.95  $                       -   2

Blue Ridge Parkway BLUF MP 238.5 T53 Cedar Ridge Trail NC Trails $657,155.24  $            21,946.64 2

Blue Ridge Parkway BLUF MP 238.5 T57 Bluff Mountain Trail NC Trails $567,891.46  $            73,341.52 2

Blue Ridge Parkway BLUF MP 240.7 T54  Fodder Stack Trail NC Trails $94,001.22  $            23,819.04 2

Blue Ridge Parkway BLUF MP 241.0 T56  Wildcat Rock Trail NC Trails $56,755.61  $            11,814.20 2

Blue Ridge Parkway BLUF MP 242.0 T58 Bluff Primitive Tr (AKA Bluff Ridge) NC Trails $258,815.80  $                       -   2

Blue Ridge Parkway BLUF MP 243.7 T128 Grassy Gap Fire Road Trail NC Trails $1,525,349.06  $                       -   2

Blue Ridge Parkway BLUF MP 243.7 T55  Basin Creek Trail NC Trails $539,928.00  $                       -   2

Blue Ridge Parkway BLUF MP 244.7 T59 Flat Rock Ridge Trail NC Trails $398,280.40  $                       -   2

Blue Ridge Parkway LFAL MP 316.5 T87 Linville River Bridge Trail NC Trails $22,728.23  $            31,843.86 2

Blue Ridge Parkway OTEN MP 364.2 T97 Craggy Pinnacle Trail NC Trails $143,963.40  $                       -   2

Blue Ridge Parkway OTEN MP 364.6 T99 Craggy Gardens Self-Guiding Trail NC Trails $91,024.12  $                       -   2

Blue Ridge Parkway BGAP MP 407.6 T113 Mt Pisgah Trail NC Trails $141,591.01  $          116,384.44 2

Blue Ridge Parkway BGAP MP 407.6 T114 Buck Springs Trail NC Trails $104,734.44  $            59,483.60 2

Blue Ridge Parkway BGAP MP 408.5 T115 Frying Pan Mountain Trail NC Trails $43,521.14  $                       -   2

Blue Ridge Parkway MONT MP 5.7 B269 Visitor Center - Humpback Rocks VA Buildings $557,601.15  $            40,470.11 2

Blue Ridge Parkway MONT MP 5.7 B279 Log Cabin - Humpback Rocks VA Buildings $165,847.40  $          295,775.28 2

Blue Ridge Parkway MONT MP 35.0 C1 Rocky Mount Radio Site VA All Others $24,559.95  $                       -   2

Blue Ridge Parkway MONT MP 5.8 T1 Mountain Farm Self-Guiding Trail VA Trails $57,056.21  $            19,546.90 2

Blue Ridge Parkway MONT MP 8.8 F557 Stone Fence VA All Others $100,247.62  $                       -   2

Blue Ridge Parkway MONT MP 13.6 F558 Stone Fence VA All Others $608,257.74  $                       -   2

Blue Ridge Parkway MONT MP 34.4 F550 Irish Creek Railway VA All Others $420,613.40  $                       -   2

Blue Ridge Parkway JRVR MP 60.8 B308 Comfort Station (CG) - Otter Creek VA Buildings $92,536.12  $            50,501.23 2

Blue Ridge Parkway JRVR MP 60.8 B309 Comfort Station (CG) - Otter Creek VA Buildings $92,536.12  $            67,843.37 2

Blue Ridge Parkway MONT MP 9.5 R Vista V15 RSV VA All Others $16,485.72  $                       -   2

Blue Ridge Parkway JRVR MP 63.6 B030 Visitor Ctr/Comfort Sta - James River VA Buildings $420,903.38  $          186,537.04 2

Blue Ridge Parkway LFAL MP 316.4 T84-02 Linville Falls NR Trail Bridge (FHWA RT NC All Others $20,474.69  $                       -   2

Blue Ridge Parkway MONT MP 9.6 R Vista V16 CAV VA All Others $112,405.31  $                       -   2

Blue Ridge Parkway MONT MP 10.9 R Vista V19 RSV VA All Others $130,136.34  $                       -   2

Blue Ridge Parkway MONT MP 11.1-11.2 R Vista V20 RSV VA All Others $291,129.74  $                       -   2

Blue Ridge Parkway MONT MP 12.6-12.7 R Vista V22 RSV VA All Others $411,874.80  $                       -   2

Blue Ridge Parkway MONT MP 13.3 R Vista V24 RSV VA All Others $178,434.36  $                       -   2

Blue Ridge Parkway MONT MP 14.1 R Vista V25 RSV VA All Others $186,484.03  $                       -   2

Blue Ridge Parkway MONT MP 14.4 R Vista V26 RSV VA All Others $99,279.27  $                       -   2

Blue Ridge Parkway MONT MP 14.8 R Vista V27 RSV VA All Others $136,844.39  $                       -   2

Blue Ridge Parkway MONT MP 16.6 L Vista V28 RSV VA All Others $118,061.83  $                       -   2

Blue Ridge Parkway MONT MP 17.9 R Vista V29 RSV VA All Others $118,061.83  $                       -   2

Blue Ridge Parkway MONT MP 18.7 L Vista V30 RSV VA All Others $127,453.11  $                       -   2

Blue Ridge Parkway MONT MP 19.1 L Vista V32 RSV VA All Others $59,030.92  $                       -   2

Blue Ridge Parkway MONT MP 19.2 L Vista V33 RSV VA All Others $114,037.00  $                       -   2

Blue Ridge Parkway MONT MP 21.0 L Vista V35 RSV VA All Others $21,025.27  $                       -   2

Blue Ridge Parkway MONT MP 21.2 L Vista V36 RSV VA All Others $16,783.10  $                       -   2

Blue Ridge Parkway MONT MP 21.3 L Vista V37 RSV VA All Others $12,528.23  $                       -   2

Blue Ridge Parkway MONT MP 23.4 L Vista V41 RSV VA All Others $31,060.05  $                       -   2

Blue Ridge Parkway MONT MP 23.7 L Vista V42 RSV VA All Others $25,325.89  $                       -   2

Blue Ridge Parkway MONT MP 23.8 R Vista V43 RSV VA All Others $77,813.48  $                       -   2

Blue Ridge Parkway MONT MP 26.0 R Vista V44 RSV VA All Others $18,874.96  $                       -   2

Blue Ridge Parkway MONT MP 27.9 R Vista V45 RSV VA All Others $18,158.18  $                       -   2

Blue Ridge Parkway MONT MP 28.0 R Vista V46 RSV VA All Others $38,466.68  $                       -   2

Blue Ridge Parkway MONT MP 28.1 R Vista V47 RSV VA All Others $21,980.96  $                       -   2

Blue Ridge Parkway MONT MP 32.4 R Vista V48 RSV VA All Others $25,803.74  $                       -   2

Blue Ridge Parkway MONT MP 33.5 R Vista V49 RSV VA All Others $170,384.69  $                       -   2

Blue Ridge Parkway MONT MP 34.9 R Vista V50 RSV VA All Others $73,788.64  $                       -   2

Blue Ridge Parkway MONT MP 35.45 R Vista V51 RSV VA All Others $105,987.33  $                       -   2

Blue Ridge Parkway MONT MP 35.6 R Vista V52 RSV VA All Others $103,304.10  $                       -   2

Blue Ridge Parkway MONT MP 35.8 R Vista V53 RSV VA All Others $131,477.95  $                       -   2

Blue Ridge Parkway MONT MP 35.9 R Vista V54 RSV VA All Others $128,794.72  $                       -   2

Blue Ridge Parkway MONT MP 36.05 R Vista V55 RSV VA All Others $105,987.33  $                       -   2

Blue Ridge Parkway MONT MP 36.2 R Vista V56 RSV VA All Others $132,819.56  $                       -   2

Blue Ridge Parkway MONT MP 36.2 L Vista V57 RSV VA All Others $17,440.95  $                       -   2

Blue Ridge Parkway MONT MP 36.7 R Vista V58 RSV VA All Others $155,626.96  $                       -   2

Blue Ridge Parkway MONT MP 36.9 R Vista V59 RSV VA All Others $84,521.54  $                       -   2

Blue Ridge Parkway JRVR MP 37.9 R Vista V60 RSV VA All Others $126,111.50  $                       -   2

Blue Ridge Parkway JRVR MP 38.2 R Vista V61 RSV VA All Others $185,142.42  $                       -   2

Blue Ridge Parkway JRVR MP 38.6 R Vista V62 RSV VA All Others $112,695.38  $                       -   2

Blue Ridge Parkway JRVR MP 38.7 R Vista V63 RSV VA All Others $236,123.66  $                       -   2

Blue Ridge Parkway JRVR MP 39.3 R Vista V65 RSV VA All Others $128,794.72  $                       -   2

Blue Ridge Parkway JRVR MP 39.6 R Vista V66 RSV VA All Others $148,918.90  $                       -   2

Blue Ridge Parkway JRVR MP 39.7 R Vista V67 RSV VA All Others $221,365.93  $                       -   2

Blue Ridge Parkway JRVR MP 39.8 R Vista V68 RSV VA All Others $124,769.89  $                       -   2

Blue Ridge Parkway JRVR MP 39.9 R Vista V69 RSV VA All Others $84,521.54  $                       -   2

Blue Ridge Parkway JRVR MP 40.5 R Vista V70 RSV VA All Others $193,192.09  $                       -   2

Blue Ridge Parkway JRVR MP 41.8 L Vista V71 RSV VA All Others $139,527.62  $                       -   2

Blue Ridge Parkway JRVR MP 60.8 T13 Otter Creek Trail VA Trails $261,426.57  $          236,445.08 2

Blue Ridge Parkway JRVR MP 41.85-42.0 R Vista V72 RSV VA All Others $217,341.10  $                       -   2

Blue Ridge Parkway JRVR MP 42.05 R Vista V73 RSV VA All Others $110,012.16  $                       -   2

Blue Ridge Parkway JRVR MP 42.1 R Vista V74 RSV NC All Others $118,061.83  $                       -   2

Blue Ridge Parkway JRVR MP 42.2 R Vista V75 RSV VA All Others $65,738.97  $                       -   2

Blue Ridge Parkway JRVR MP 42.6 R Vista V77 RSV VA All Others $115,378.61  $                       -   2

Blue Ridge Parkway JRVR MP 60.8 T13-01 Otter Creek Trail Bridge #1 VA All Others $22,964.52  $            25,518.32 2

Blue Ridge Parkway JRVR MP 42.85 R Vista V78 CAV VA All Others $158,310.18  $                       -   2

Blue Ridge Parkway JRVR MP 60.8 T13-02 Otter Creek Trail Bridge #2 VA All Others $65,219.25  $            32,132.55 2

Blue Ridge Parkway JRVR MP 63.1 T14 Otter Lake Trail VA Trails $96,669.60  $          168,423.12 2

Blue Ridge Parkway JRVR MP 63.1 T14-01  Otter Lake Trail Bridge #1 VA All Others $17,912.33  $              6,297.64 2

Blue Ridge Parkway JRVR MP 63.1 T14-02  Otter Lake Trail Bridge #2 VA All Others $16,075.17  $              7,822.67 2

Blue Ridge Parkway JRVR MP 63.1 T14-03  Otter Lake Trail Bridge #3 VA All Others $46,388.34  $            23,182.87 2

Blue Ridge Parkway JRVR MP 63.6 T15 James River Canal Trail VA Trails $54,656.01  $                       -   2

Blue Ridge Parkway JRVR MP 63.6 T16 Trail of Trees Trail VA Trails $29,788.07  $            64,501.40 2

Blue Ridge Parkway JRVR MP 63.6 T16-01 Trail of Trees Trail Bridge #1 VA All Others $19,290.20  $                       -   2

Blue Ridge Parkway JRVR MP 63.6 T16-02 Trail of Trees Trail Bridge #2 VA All Others $12,860.13  $                       -   2

Blue Ridge Parkway JRVR MP 63.7 F551 Restored Kanawha Canal, Lock No. 7 and Foo VA All Others $90,652.34  $              7,970.43 2

Blue Ridge Parkway SFLT MP 294.5 F589 Stonewall & Gate US 221 NC All Others $253,440.73  $                       -   2

Blue Ridge Parkway OTEN MP 382.3 Asheville Residence Parking RT 1165ZZ NC Paved Roads $5,144.36  $            34,912.88 2

Blue Ridge Parkway JRVR MP 42.9 L Vista V79 CAV VA All Others $20,801.59  $                       -   2

Blue Ridge Parkway JRVR MP 43.0 R Vista V80 CAV VA All Others $71,105.42  $                       -   2

Blue Ridge Parkway JRVR MP 43.0 L Vista V81 CAV VA All Others $269,663.95  $                       -   2

Blue Ridge Parkway JRVR MP 43.1 R Vista V82 CAV VA All Others $154,285.35  $                       -   2

Blue Ridge Parkway JRVR MP 43.3 L Vista V83 CAV VA All Others $126,111.50  $                       -   2
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Blue Ridge Parkway JRVR MP 43.4-43.8 R Vista V84 CAV VA All Others $843,873.77  $                       -   2

Blue Ridge Parkway JRVR MP 43.8-44.1 R Vista V85 RSV VA All Others $436,023.81  $                       -   2

Blue Ridge Parkway JRVR MP 44.1-44.2 R Vista V86 RSV VA All Others $154,285.35  $                       -   2

Blue Ridge Parkway JRVR MP 44.5 R Vista V88 CAV VA All Others $202,583.37  $                       -   2

Blue Ridge Parkway JRVR MP 44.6 R Vista V89 RSV VA All Others $224,049.16  $                       -   2

Blue Ridge Parkway JRVR MP 45.1-45.2 R Vista V91 RSV VA All Others $242,831.72  $                       -   2

Blue Ridge Parkway JRVR MP 45.2 L Vista V92 CAV VA All Others $308,570.69  $                       -   2

Blue Ridge Parkway JRVR MP 45.85 R Vista V94 RSV VA All Others $120,745.05  $                       -   2

Blue Ridge Parkway JRVR MP 46.1 L Vista V95 CAV VA All Others $30,857.07  $                       -   2

Blue Ridge Parkway JRVR MP 46.2 L Vista V96 RSV VA All Others $83,179.93  $                       -   2

Blue Ridge Parkway JRVR MP 46.7 R Vista V97 RSV VA All Others $126,111.50  $                       -   2

Blue Ridge Parkway JRVR MP 48.3 L Vista V99 CAV VA All Others $99,279.27  $                       -   2

Blue Ridge Parkway PEAK MP 85.6 B060  Unit 1 Lodge (closest to rest.) - Peaks o VA Buildings $1,865,445.85  $              8,401.15 2

Blue Ridge Parkway JRVR MP 48.55-48.6 L Vista V100 RSV VA All Others $154,285.35  $                       -   2

Blue Ridge Parkway JRVR MP 48.65 L Vista V101 RSV VA All Others $108,670.55  $                       -   2

Blue Ridge Parkway JRVR MP 48.75 L Vista V102 RSV VA All Others $116,720.22  $                       -   2

Blue Ridge Parkway JRVR MP 49.8 R Vista V104 RSV VA All Others $93,912.82  $                       -   2

Blue Ridge Parkway JRVR MP 50.2 R Vista V105 RSV VA All Others $150,260.51  $                       -   2

Blue Ridge Parkway JRVR MP 50.4 R Vista V106 RSV VA All Others $10,512.63  $                       -   2

Blue Ridge Parkway JRVR MP 51.6-51.7 L Punch Bowl Mtn OL Vista V107 RSV VA All Others $9,394.27  $                       -   2

Blue Ridge Parkway JRVR MP 52.0 L Vista V108 RSV VA All Others $17,446.50  $                       -   2

Blue Ridge Parkway PEAK MP 85.9 B057 Country Store Peaks of Otter VA Buildings $152,195.88  $              1,503.36 2

Blue Ridge Parkway JRVR MP 52.3 L Vista V109 RSV VA All Others $21,248.94  $                       -   2

Blue Ridge Parkway JRVR MP 53.2 L Vista V110 RSV VA All Others $33,550.96  $                       -   2

Blue Ridge Parkway JRVR MP 53.2 R Vista V111 CAV VA All Others $13,867.73  $                       -   2

Blue Ridge Parkway JRVR MP 54.15 L Vista V113 RSV VA All Others $136,844.39  $                       -   2

Blue Ridge Parkway JRVR MP 54.35 L Vista V114 RSV VA All Others $25,722.40  $                       -   2

Blue Ridge Parkway JRVR MP 67.75-67.95 L Vista V115 RSV VA All Others $59,497.03  $                       -   2

Blue Ridge Parkway JRVR MP 68.55 L Vista V116 RSV VA All Others $30,195.86  $                       -   2

Blue Ridge Parkway JRVR MP 69.2 L Vista V117 RSV VA All Others $13,196.71  $                       -   2

Blue Ridge Parkway PEAK MP 85.9 B058 Visitor Center - Peaks of Otter VA Buildings $751,354.06  $          158,345.59 2

Blue Ridge Parkway JRVR MP 69.45 L Vista V118 RSV VA All Others $20,130.57  $                       -   2

Blue Ridge Parkway JRVR MP 69.7 L Vista V119 RSV VA All Others $14,091.40  $                       -   2

Blue Ridge Parkway JRVR MP 69.85 L Vista V120 RSV VA All Others $14,986.09  $                       -   2

Blue Ridge Parkway PEAK MP 70.0-70.05 L Vista V121 CAV NC All Others $98,611.48  $                       -   2

Blue Ridge Parkway PEAK MP 70.4 L Vista V122 RSV VA All Others $18,117.52  $                       -   2

Blue Ridge Parkway PEAK MP 71.65-71.8 L Vista V123 RSV VA All Others $35,340.34  $                       -   2

Blue Ridge Parkway PEAK MP 71.8 L Vista V124 RSV VA All Others $9,617.94  $                       -   2

Blue Ridge Parkway PEAK MP 72.1 L Vista V125 RSV VA All Others $14,315.08  $                       -   2

Blue Ridge Parkway PEAK MP 72.2-72.4 Vista V126 RSV VA All Others $51,668.47  $                       -   2

Blue Ridge Parkway PEAK MP 72.45 L Vista V127 RSV VA All Others $14,762.42  $                       -   2

Blue Ridge Parkway PEAK MP 73.0-73.1 L Vista V129 RSV VA All Others $33,327.28  $                       -   2

Blue Ridge Parkway PEAK MP 73.15-73.35 L Vista V130 RSV VA All Others $207,949.82  $                       -   2

Blue Ridge Parkway PEAK MP 73.8 L Vista V131 RSV VA All Others $19,012.21  $                       -   2

Blue Ridge Parkway PEAK MP 74.1 L Vista V132 RSV VA All Others $16,328.13  $                       -   2

Blue Ridge Parkway PEAK MP 74.3 L Vista V133 RSV VA All Others $120,745.05  $                       -   2

Blue Ridge Parkway PEAK MP 85.9 B065 Comfort Station (PA) - Peaks of Otter VA Buildings $100,781.91  $            43,582.36 2

Blue Ridge Parkway PEAK MP 75.55 R Vista V136 RSV VA All Others $22,814.65  $                       -   2

Blue Ridge Parkway PEAK MP 75.7-75.9 R Vista V137 RSV VA All Others $43,839.92  $                       -   2

Blue Ridge Parkway PEAK MP 85.9 B165 Shelter/Sharp Top Mtn -Peaks of Otter VA Buildings $330,178.77  $            97,025.63 2

Blue Ridge Parkway PEAK MP 85.9 B183 Comfort Station (CG) - Peaks of Otter VA Buildings $106,508.16  $            46,018.13 2

Blue Ridge Parkway PEAK MP 85.9 B184 Comfort Station (CG) - Peaks of Otter VA Buildings $106,508.16  $            46,018.13 2

Blue Ridge Parkway PEAK MP 85.9 B342 Comfort Station (PA)  Peaks of Otter VA Buildings $183,239.84  $            43,582.36 2

Blue Ridge Parkway PEAK MP 85.9 B391 Comfort Station (CG) - Peaks of Otter VA Buildings $121,677.50  $            44,654.91 2

Blue Ridge Parkway PEAK MP 85.9 B392 Comfort Station (CG) - Peaks of Otter VA Buildings $121,677.50  $            12,222.96 2

Blue Ridge Parkway PEAK MP 85.9 B393 Comfort Station (CG) - Peaks of Otter VA Buildings $121,677.50  $            42,636.21 2

Blue Ridge Parkway PEAK MP 85.9 B759 Kiosk (CG) - Peaks of Otter VA Buildings $21,383.46  $              6,040.00 2

Blue Ridge Parkway PEAK MP 77.05 L Vista V139 RSV VA All Others $23,485.67  $                       -   2

Blue Ridge Parkway PEAK MP 77.5 L Vista V140 RSV VA All Others $37,577.07  $                       -   2

Blue Ridge Parkway PEAK MP 77.65 L Vista V141 RSV VA All Others $21,025.27  $                       -   2

Blue Ridge Parkway PEAK MP 78.1 L Vista V142 RSV VA All Others $18,564.86  $                       -   2

Blue Ridge Parkway PEAK MP 78.7 L Vista V144 RSV VA All Others $23,262.00  $                       -   2

Blue Ridge Parkway PEAK MP 79.2 L Vista V145 RSV VA All Others $14,091.40  $                       -   2

Blue Ridge Parkway PEAK MP 79.3 L Vista V146 RSV VA All Others $29,524.84  $                       -   2

Blue Ridge Parkway PEAK MP 81.5-81.7 L Vista V149 CAV VA All Others $48,760.72  $                       -   2

Blue Ridge Parkway PEAK MP 82.15 L Vista V151 RSV VA All Others $16,551.81  $                       -   2

Blue Ridge Parkway PEAK MP 82.7 L Vista V152 RSV VA All Others $26,617.09  $                       -   2

Blue Ridge Parkway PEAK MP 82.95 L Vista V153 RSV VA All Others $9,841.61  $                       -   2

Blue Ridge Parkway PEAK MP 83.3 L Vista V154 RSV VA All Others $55,918.26  $                       -   2

Blue Ridge Parkway PEAK MP 83.6 R Vista V155 RSV VA All Others $170,384.69  $                       -   2

Blue Ridge Parkway PEAK MP 84.0-84.1 R Vista V156 CAV VA All Others $162,335.02  $                       -   2

Blue Ridge Parkway PEAK MP 86.45 L Vista V157 RSV VA All Others $179,775.97  $                       -   2

Blue Ridge Parkway PEAK MP 89.1 L Vista V158 RSV VA All Others $85,863.15  $                       -   2

Blue Ridge Parkway PEAK MP 89.2 L Vista V159 RSV VA All Others $97,937.66  $                       -   2

Blue Ridge Parkway PEAK MP 89.6 L Vista V161 RSV VA All Others $119,403.44  $                       -   2

Blue Ridge Parkway PEAK MP 89.7-89.8  Vista V162 RSV VA All Others $307,229.08  $                       -   2

Blue Ridge Parkway PEAK MP 90.2  L Vista V164 RSV VA All Others $45,614.80  $                       -   2

Blue Ridge Parkway PEAK MP 90.5 R Vista V165 RSV VA All Others $22,590.98  $                       -   2

Blue Ridge Parkway PEAK MP 90.6-90.7 L Vista V166 RSV VA All Others $136,844.39  $                       -   2

Blue Ridge Parkway PEAK MP 91.6 L Vista V167  RSV VA All Others $272,347.18  $                       -   2

Blue Ridge Parkway PEAK MP 91.9-92.0 R Vista V170 RSV VA All Others $20,130.57  $                       -   2

Blue Ridge Parkway PEAK MP 92.25-92.3 R Vista V172 RSV VA All Others $18,117.52  $                       -   2

Blue Ridge Parkway PEAK MP 92.4-92.5 R Vista V173 RSV VA All Others $38,695.44  $                       -   2

Blue Ridge Parkway PEAK MP 92.7 L Vista V175 RSV VA All Others $10,288.96  $                       -   2

Blue Ridge Parkway PEAK MP 92.9-93.0 L Vista V176 RSV VA All Others $60,391.72  $                       -   2

Blue Ridge Parkway PEAK MP 93.1 L Vista V177 CAV VA All Others $10,288.96  $                       -   2

Blue Ridge Parkway BLUF MP 217.8 L Vista V294 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway PEAK MP 93.2 L Vista V179 RSV VA All Others $120,745.05  $                       -   2

Blue Ridge Parkway BLUF MP 217.9 L Vista V295 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway PEAK MP 93.45 Vista V180 RSV VA All Others $124,769.89  $                       -   2

Blue Ridge Parkway BLUF MP 218.9 L Vista V298 RSV NC All Others $751,302.56  $                       -   2

Blue Ridge Parkway BLUF MP 219.8 L Vista V299 CAV NC All Others $120,745.05  $                       -   2

Blue Ridge Parkway BLUF MP 232.6 L Vista V301 CAV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway BLUF MP 232.8 L Vista V302 RSV NC All Others $201,241.76  $                       -   2

Blue Ridge Parkway BLUF MP 233.1 L Vista  V303 RSV NC All Others $254,906.23  $                       -   2

Blue Ridge Parkway PEAK MP 93.55-93.65 L Vista V181 RSV VA All Others $265,639.12  $                       -   2

Blue Ridge Parkway PEAK MP 93.7-93.8 L Vista V182 RSV VA All Others $135,502.78  $                       -   2

Blue Ridge Parkway BLUF MP 233.9 L Vista V305 RSV NC All Others $281,738.46  $                       -   2

Blue Ridge Parkway BLUF MP 234.0 L Vista V306 RSV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway PEAK MP 93.8-93.9 L Vista V183 CAV VA All Others $123,428.28  $                       -   2

Blue Ridge Parkway BLUF MP 234.0 R Vista V307 RSV NC All Others $67,080.59  $                       -   2

Blue Ridge Parkway PEAK MP 94.2 L Vista V184 RSV VA All Others $160,993.41  $                       -   2

Blue Ridge Parkway BLUF MP 234.5 R Vista V308 RSV NC All Others $138,186.01  $                       -   2

Blue Ridge Parkway BLUF MP 234.65 R Vista V309 RSV NC All Others $80,496.70  $                       -   2

Blue Ridge Parkway BLUF MP 234.7 R Vista V310 RSV NC All Others $299,179.41  $                       -   2

Blue Ridge Parkway PEAK MP 94.2 R Vista,V185 RSV VA All Others $224,049.16  $                       -   2

Blue Ridge Parkway BLUF MP 234.9 L Vista V311 RSV NC All Others $120,745.05  $                       -   2

Blue Ridge Parkway BLUF MP 235.5 R Vista V313 RSV NC All Others $128,794.72  $                       -   2

Blue Ridge Parkway PEAK MP 94.3-94.45 L Vista V186 RSV VA All Others $244,173.33  $                       -   2

Blue Ridge Parkway BLUF MP 235.4 R Vista V314 RSV NC All Others $130,136.34  $                       -   2

Blue Ridge Parkway BLUF MP 235.6 R Vista V315 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway PEAK MP 94.6 L Vista V187 RSV VA All Others $76,471.87  $                       -   2

Blue Ridge Parkway PEAK MP 94.6-94.7 R Vista V188 RSV VA All Others $254,906.23  $                       -   2

Blue Ridge Parkway BLUF MP 235.7 R Vista V316 RSV NC All Others $71,105.42  $                       -   2

Blue Ridge Parkway BLUF MP 236.2 L Vista V318 RSV NC All Others $75,130.26  $                       -   2

Blue Ridge Parkway BLUF MP 236.7 L Vista V319 RSV NC All Others $130,136.34  $                       -   2

Blue Ridge Parkway BLUF MP 236.8 L Vista V320 RSV NC All Others $115,378.61  $                       -   2

Blue Ridge Parkway BLUF MP 237.2 R (Air Bellows Gap) Vista V322 RSV NC All Others $268,322.34  $                       -   2

Blue Ridge Parkway BLUF MP 237.3 L Vista V323 RSV NC All Others $375,651.28  $                       -   2

Blue Ridge Parkway BLUF MP 237.5 R Vista V324 RSV NC All Others $889,488.57  $                       -   2

Blue Ridge Parkway BLUF MP 239.8 L Vista V325 RSV NC All Others $12,074.51  $                       -   2

Blue Ridge Parkway BLUF MP 239.9 L Vista V326 RSV NC All Others $122,086.67  $                       -   2

Blue Ridge Parkway BLUF MP 240.0 R Vista V327 RSV NC All Others $201,241.76  $                       -   2

Blue Ridge Parkway BLUF MP 240.1 R Vista V328 RSV NC All Others $119,403.44  $                       -   2

Blue Ridge Parkway BLUF MP 240.7 R Fodder Stack Vista V329 RSV NC All Others $142,210.84  $                       -   2

Blue Ridge Parkway BLUF MP 241.0 L Wildcats Rocks OL Vista V330 RSV NC All Others $1,341.61  $                       -   2

Blue Ridge Parkway BLUF MP 241.0 L Wildcat Rocks Ped OL Vista V331 RSV NC All Others $13,416.12  $                       -   2

Blue Ridge Parkway BLUF MP 241.0 L (Doughton Picnic Area) Vista V332 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway BLUF MP 241.7 R Vista V333 RSV NC All Others $268,322.34  $                       -   2

Blue Ridge Parkway PEAK MP 76.7 C10 Apple Orchard Radio Site VA All Others $24,559.95  $                       -   2

Blue Ridge Parkway BLUF MP 242.0 R Vista V334 RSV NC All Others $340,769.37  $                       -   2

Blue Ridge Parkway BLUF MP 242.45 R Vista V336 RSV NC All Others $335,402.93  $                       -   2

Blue Ridge Parkway BLUF MP 242.6 R Vista V337 RSV NC All Others $72,447.03  $                       -   2

Blue Ridge Parkway BLUF MP 242.7 L Vista V338 RSV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway PEAK MP 95.5-96 L Vista V192 RSV VA All Others $228,073.99  $                       -   2

Blue Ridge Parkway BLUF MP 242.8 R Vista V339 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway PEAK MP 95.65-95.75 R Vista V193 RSV VA All Others $185,142.42  $                       -   2

Blue Ridge Parkway PEAK MP 95.8-95.9 R Vista V194 RSV VA All Others $241,490.11  $                       -   2

Blue Ridge Parkway BLUF MP 242.9 L (Shrub Bay)  Vista V340 RSV NC All Others $12,074.51  $                       -   2

Blue Ridge Parkway PEAK MP 96.3 L Vista V197 RSV VA All Others $105,987.33  $                       -   2

Blue Ridge Parkway PEAK MP 96.5-96.6  R Vista V199 RSV VA All Others $147,577.29  $                       -   2

Blue Ridge Parkway BLUF MP 244.4 L Vista V342 RSV NC All Others $258,931.06  $                       -   2

Blue Ridge Parkway BLUF MP 244.6 L Vista V343 RSV NC All Others $173,067.91  $                       -   2

Blue Ridge Parkway PEAK MP 96.9 R Vista V200 RSV VA All Others $198,558.53  $                       -   2
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Blue Ridge Parkway BLUF MP 244.9 L Vista V345 RSV NC All Others $126,111.50  $                       -   2

Blue Ridge Parkway BLUF MP 244.95 L Vista V346 RSV NC All Others $170,384.69  $                       -   2

Blue Ridge Parkway BLUF MP 252.2 R Vista V347 RSV NC All Others $75,130.26  $                       -   2

Blue Ridge Parkway BLUF MP 252.6 L Vista V348 RSV NC All Others $201,241.76  $                       -   2

Blue Ridge Parkway PEAK MP 97.1 L Vista V202 RSV VA All Others $103,304.10  $                       -   2

Blue Ridge Parkway PEAK MP 97.2 L Vista V203 RSV VA All Others $6,855.07  $                       -   2

Blue Ridge Parkway BLUF MP 253.0 L Vista V350 CAV NC All Others $96,596.04  $                       -   2

Blue Ridge Parkway BLUF MP 253.3 R Vista V351 RSV NC All Others $368,943.22  $                       -   2

Blue Ridge Parkway BLUF MP 253.6 L Vista V352 RSV NC All Others $211,974.65  $                       -   2

Blue Ridge Parkway PEAK MP 97.3 L Vista V204 RSV VA All Others $65,738.97  $                       -   2

Blue Ridge Parkway BLUF MP 253.9 L  (Tree Bay) Vista V353 RSV NC All Others $100,620.88  $                       -   2

Blue Ridge Parkway PEAK MP 97.35 L Vista V205 RSV VA All Others $37,565.13  $                       -   2

Blue Ridge Parkway BLUF MP 254.6 L Vista V354 CAV NC All Others $127,453.11  $                       -   2

Blue Ridge Parkway BLUF MP 260.0 L Vista V355 CAV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway PEAK MP 97.45-97.6 L Vista V206 RSV VA All Others $283,080.07  $                       -   2

Blue Ridge Parkway BLUF MP 260.6 R Vista V357 RSV NC All Others $105,987.33  $                       -   2

Blue Ridge Parkway PEAK MP 97.9-98.0 L Vista V207 RSV VA All Others $140,869.23  $                       -   2

Blue Ridge Parkway PEAK MP 98.1 L Vista V208 RSV VA All Others $99,279.27  $                       -   2

Blue Ridge Parkway SFLT MP 262.0 R Vista V358 CAV NC All Others $87,125.74  $                       -   2

Blue Ridge Parkway SFLT MP 262.6 L Vista V359 RSV NC All Others $136,844.39  $                       -   2

Blue Ridge Parkway SFLT MP 262.8 L Vista V360 RSV NC All Others $195,875.31  $                       -   2

Blue Ridge Parkway SFLT MP 263.1 R Vista V361 RSV NC All Others $80,496.70  $                       -   2

Blue Ridge Parkway SFLT MP 263.7 L Vista V362 RSV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway SFLT MP 263.9 L Vista V363 RSV NC All Others $159,651.79  $                       -   2

Blue Ridge Parkway SFLT MP 264.2 L Vista V364 RSV NC All Others $634,582.34  $                       -   2

Blue Ridge Parkway SFLT MP 264.5 L Vista V366 RSV NC All Others $120,745.05  $                       -   2

Blue Ridge Parkway SFLT MP 264.8 L Vista V367 RSV NC All Others $107,328.94  $                       -   2

Blue Ridge Parkway SFLT MP 264.9 L Vista V368 RSV NC All Others $160,993.41  $                       -   2

Blue Ridge Parkway SFLT MP 265.2 L Vista V369 CAV NC All Others $131,477.95  $                       -   2

Blue Ridge Parkway SFLT MP 267.7 L Vista V371 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway SFLT MP 268.4 L Vista V373 RSV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway SFLT MP 268.8 L Vista V374 RSV NC All Others $77,813.48  $                       -   2

Blue Ridge Parkway SFLT MP 269.3 L Vista V375 RSV NC All Others $469,564.10  $                       -   2

Blue Ridge Parkway SFLT MP 269.5 L Vista V376 RSV NC All Others $100,620.88  $                       -   2

Blue Ridge Parkway SFLT MP 270.3 L Vista V378 CAV NC All Others $228,073.99  $                       -   2

Blue Ridge Parkway SFLT MP 270.8 L Vista V379 RSV NC All Others $163,676.63  $                       -   2

Blue Ridge Parkway SFLT MP 273.5 R (Shrub Bay) Vista V381 RSV NC All Others $122,086.67  $                       -   2

Blue Ridge Parkway SFLT MP 274.2 L Vista V382 CAV NC All Others $138,186.01  $                       -   2

Blue Ridge Parkway SFLT MP 274.4 L Vista V384 CAV NC All Others $89,887.98  $                       -   2

Blue Ridge Parkway SFLT MP 274.5 R Vista V385 RSV NC All Others $308,570.69  $                       -   2

Blue Ridge Parkway SFLT MP 274.9 R Vista V386 RSV NC All Others $72,447.03  $                       -   2

Blue Ridge Parkway SFLT MP 275.1 R Vista V387 RSV NC All Others $81,838.31  $                       -   2

Blue Ridge Parkway Abbott Lake Trail VA Trails $118,705.63  $              2,338.42 2

Blue Ridge Parkway Abbott Lake Trail Bridge #1 VA All Others $24,987.52  $                       -   2

Blue Ridge Parkway Abbott Lake Trail Bridge #2 VA All Others $10,900.60  $                       -   2

Blue Ridge Parkway PEAK MP 98.1-98.2 R Vista V209 RSV VA All Others $28,853.82  $                       -   2

Blue Ridge Parkway PEAK MP 98.35 L Vista V210 RSV VA All Others $16,551.81  $                       -   2

Blue Ridge Parkway PEAK MP 98.45 L Vista  V211 RSV VA All Others $19,459.56  $                       -   2

Blue Ridge Parkway PEAK MP 98.55-98.6 L Vista V212 RSV VA All Others $135,502.78  $                       -   2

Blue Ridge Parkway PEAK MP 98.65-98.85 L Vista V213 RSV VA All Others $65,536.20  $                       -   2

Blue Ridge Parkway PEAK MP 98.9-98.99 L Vista V214 RSV VA All Others $18,788.54  $                       -   2

Blue Ridge Parkway PEAK MP 99.0-99.1 L Vista V215 RSV VA All Others $23,933.02  $                       -   2

Blue Ridge Parkway PEAK MP 99.15 R Vista V216 RSV VA All Others $29,524.84  $                       -   2

Blue Ridge Parkway PEAK MP 99.25-99.4 L Vista V217 RSV VA All Others $36,458.71  $                       -   2

Blue Ridge Parkway PEAK MP 99.4 R Vista V218 RSV VA All Others $40,037.48  $                       -   2

Blue Ridge Parkway PEAK MP 99.5-99.6 L Vista V219 RSV VA All Others $34,445.65  $                       -   2

Blue Ridge Parkway PEAK MP 99.7 R Vista V221 RSV VA All Others $63,055.75  $                       -   2

Blue Ridge Parkway PEAK MP 99.9 R Vista V222 RSV NC All Others $3,578.77  $                       -   2

Blue Ridge Parkway PEAK MP 100.8 R Vista V223 RSV NC All Others $18,564.86  $                       -   2

Blue Ridge Parkway SFLT MP 275.3 R Vista V388 RSV NC All Others $85,863.15  $                       -   2

Blue Ridge Parkway SFLT MP 275.4 R Vista V389 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway SFLT MP 278.7 L Vista V393 RSV NC All Others $128,794.72  $                       -   2

Blue Ridge Parkway SFLT MP 278.8 L Vista V394 RSV VA All Others $165,018.24  $                       -   2

Blue Ridge Parkway SFLT MP 282.3 L Vista V396 RSV NC All Others $174,409.52  $                       -   2

Blue Ridge Parkway SFLT MP 282.5 L Vista V397 CAV NC All Others $26,832.23  $                       -   2

Blue Ridge Parkway SFLT MP 284.0 L Vista V398 RSV NC All Others $331,378.09  $                       -   2

Blue Ridge Parkway SFLT MP 284.4 R Vista V399 RSV NC All Others $283,080.07  $                       -   2

Blue Ridge Parkway SFLT MP 290.1 L Vista V402 RSV NC All Others $88,546.37  $                       -   2

Blue Ridge Parkway SFLT MP 290.2 L Vista V403 RSV NC All Others $77,813.48  $                       -   2

Blue Ridge Parkway SFLT MP 290.3 L Vista V404 RSV NC All Others $277,713.62  $                       -   2

Blue Ridge Parkway SFLT MP 290.3 R Vista V405 RSV NC All Others $64,397.36  $                       -   2

Blue Ridge Parkway SFLT MP 299.9 R&L Boone Fork Bridge Vista V409 RSV NC All Others $80,496.70  $                       -   2

Blue Ridge Parkway SFLT MP 301.1 L Vista V411 RSV NC All Others $42,931.57  $                       -   2

Blue Ridge Parkway SFLT MP 301.2 L Vista V412 RSV NC All Others $134,161.17  $                       -   2

Blue Ridge Parkway SFLT MP 301.4 L Vista V413 RSV NC All Others $124,769.89  $                       -   2

Blue Ridge Parkway SFLT MP 301.8 L Vista V415 RSV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway SFLT MP 302.2 L Vista V417 RSV NC All Others $105,987.33  $                       -   2

Blue Ridge Parkway SFLT MP 302.4 L Vista V418 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway SFLT MP 302.7 R&L (Bridge) Vista V419 RSV NC All Others $80,496.70  $                       -   2

Blue Ridge Parkway SFLT MP 303.1 R&L (Bridge) Vista V421 RSV NC All Others $67,080.59  $                       -   2

Blue Ridge Parkway SFLT MP 303.1 L Vista V422 RSV NC All Others $124,769.89  $                       -   2

Blue Ridge Parkway SFLT MP 303.2 L Vista V423 RSV NC All Others $77,813.48  $                       -   2

Blue Ridge Parkway SFLT MP 303.4 L Vista V424 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway SFLT MP 303.7 R&L (Bridge) Vista V425 RSV NC All Others $67,080.59  $                       -   2

Blue Ridge Parkway SFLT MP 303.8 R&L (Bridge) Vista V426 RSV NC All Others $40,248.35  $                       -   2

Blue Ridge Parkway SFLT MP 303.9 L Vista V428 RSV NC All Others $87,204.76  $                       -   2

Blue Ridge Parkway SFLT MP 304.6 R&L (Bridge) Vista V430 RSV NC All Others $26,832.23  $                       -   2

Blue Ridge Parkway SFLT MP 304.7 R Vista V431 RSV NC All Others $4,024.84  $                       -   2

Blue Ridge Parkway SFLT MP 304.7 L Vista V432 RSV NC All Others $138,186.01  $                       -   2

Blue Ridge Parkway SFLT MP 304.9 L Vista V434 RSV NC All Others $65,738.97  $                       -   2

Blue Ridge Parkway LFAL MP 305.1 R&L US 221 Vista V435 RSV NC All Others $241,490.11  $                       -   2

Blue Ridge Parkway LFAL MP 305.2-305.4 R Vista V436 RSV NC All Others $158,310.18  $                       -   2

Blue Ridge Parkway LFAL MP 306.75 R Vista V438 RSV NC All Others $72,447.03  $                       -   2

Blue Ridge Parkway LFAL MP 306.9 R Vista V439 RSV NC All Others $101,962.49  $                       -   2

Blue Ridge Parkway LFAL MP 307.4 R Grandmother Mtn OL Vista V440 CAV NC All Others $25,490.62  $                       -   2

Blue Ridge Parkway LFAL MP 308.5 L Vista V442 CAV NC All Others $446,756.70  $                       -   2

Blue Ridge Parkway LFAL MP 309.0 L Vista V443 RSV NC All Others $110,012.16  $                       -   2

Blue Ridge Parkway LFAL MP 309.1 L Vista V444 RSV NC All Others $68,422.20  $                       -   2

Blue Ridge Parkway LFAL MP 309.7 L Vista V445 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway LFAL MP 309.8 L Vista V446 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway LFAL MP 309.9 L Vista V447 RSV NC All Others $131,477.95  $                       -   2

Blue Ridge Parkway LFAL MP 310.4 L Vista V449 CAV NC All Others $134,161.17  $                       -   2

Blue Ridge Parkway LFAL MP 310.5 L Vista V450 RSV NC All Others $205,266.59  $                       -   2

Blue Ridge Parkway LFAL MP 315.8 R Vista V451 RSV NC All Others $79,155.09  $                       -   2

Blue Ridge Parkway LFAL MP 318.4 R North Toe OL Vista V452 CAV NC All Others $99,279.27  $                       -   2

Blue Ridge Parkway LFAL MP 319.1 L Vista V453 RSV NC All Others $118,061.83  $                       -   2

Blue Ridge Parkway LFAL MP 319.2 L Vista V454 RSV NC All Others $205,266.59  $                       -   2

Blue Ridge Parkway LFAL MP 319.6 L Vista V455 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway LFAL MP 319.65 L Vista V456 RSV NC All Others $64,397.36  $                       -   2

Blue Ridge Parkway LFAL MP 319.7 L Vista V457 RSV NC All Others $15,921.45  $                       -   2

Blue Ridge Parkway LFAL MP 319.8 L Vista V458 RSV NC All Others $254,906.23  $                       -   2

Blue Ridge Parkway LFAL MP 319.9 L Vista V459 RSV NC All Others $103,304.10  $                       -   2

Blue Ridge Parkway GGAP MP 320.0 L Vista V460 RSV NC All Others $143,552.45  $                       -   2

Blue Ridge Parkway GGAP MP 320.3 R Vista V461 RSV NC All Others $214,657.87  $                       -   2

Blue Ridge Parkway GGAP MP 322.0 L Vista V463 RSV NC All Others $174,409.52  $                       -   2

Blue Ridge Parkway GGAP MP 325.7 L Vista V465 RSV NC All Others $147,577.29  $                       -   2

Blue Ridge Parkway GGAP MP 325.9 L Heffner Gap Overlook Vista V466 RSV NC All Others $513,837.29  $                       -   2

Blue Ridge Parkway GGAP MP 327.1 L Vista V468 RSV NC All Others $83,179.93  $                       -   2

Blue Ridge Parkway GGAP MP 328-328.3 Vista V470 RSV NC All Others $487,005.05  $                       -   2

Blue Ridge Parkway GGAP MP 328.4-328.7 L Vista V471 RSV NC All Others $355,527.10  $                       -   2

Blue Ridge Parkway GGAP MP 328.7-329.1 L Vista V473 RSV NC All Others $615,799.78  $                       -   2

Blue Ridge Parkway GGAP MP 329.6 L Vista V474 CAV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway PEAK MP 101.4 R Vista V225 RSV VA All Others $42,931.57  $                       -   2

Blue Ridge Parkway PEAK MP 101.62-101.7 L Vista V226 RSV VA All Others $120,745.05  $                       -   2

Blue Ridge Parkway VINT MP 119.9 Spur Road - Roanoke Mtn Loop RT 518 VA Paved Roads $13,007,448.12  $       6,820,290.64 2

Blue Ridge Parkway VINT MP 136.0 C2 Poor Mountain Radio Site VA All Others $24,559.95  $                       -   2

Blue Ridge Parkway VINT MP 118.1 L Vista V230 RSV VA All Others $40,248.35  $                       -   2

Blue Ridge Parkway VINT MP 118.1 R Vista V231 RSV VA All Others $37,565.13  $                       -   2

Blue Ridge Parkway VINT MP 119.9 @ 2.5 mi R on R Mtn Loop Rd  Vista V238 RSV VA All Others $37,565.13  $                       -   2

Blue Ridge Parkway VINT MP 120.5 @ 2.1 mi R on Mill Mtn Spur Rd  Vista V241 RSV VA All Others $57,689.30  $                       -   2

Blue Ridge Parkway VINT MP 121.7-121.8  L Vista V242  RSV VA All Others $171,726.30  $                       -   2

Blue Ridge Parkway VINT MP 123.55-123.6 L Vista V244  RSV VA All Others $57,689.30  $                       -   2

Blue Ridge Parkway VINT MP 127.82-127.9 R Vista V245  RSV VA All Others $31,761.57  $                       -   2

Blue Ridge Parkway VINT MP 128.0-128.1 R Vista V246  RSV VA All Others $138,186.01  $                       -   2

Blue Ridge Parkway VINT MP 128.15 R Vista V247  RSV VA All Others $83,179.93  $                       -   2

Blue Ridge Parkway VINT MP 128.25 R Vista V248  RSV VA All Others $254,906.23  $                       -   2

Blue Ridge Parkway VINT MP 128.4 R Vista V249  RSV VA All Others $107,328.94  $                       -   2

Blue Ridge Parkway VINT MP 128.9 R Vista V251 RSV VA All Others $87,204.76  $                       -   2

Blue Ridge Parkway VINT MP 129.0 R Vista V252 RSV VA All Others $185,142.42  $                       -   2

Blue Ridge Parkway VINT MP 129.4 R Vista V254 RSV VA All Others $20,124.18  $                       -   2

Blue Ridge Parkway VINT MP 130.2 R Vista V257 RSV VA All Others $3,355.10  $                       -   2

Blue Ridge Parkway VINT MP 130.3 R Vista V258 RSV VA All Others $20,124.18  $                       -   2

Blue Ridge Parkway VINT MP 130.3-130.65 R Vista V259 RSV VA All Others $110,270.81  $                       -   2

Blue Ridge Parkway VINT MP 130.7 R Vista V260 RSV VA All Others $19,683.23  $                       -   2
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Blue Ridge Parkway VINT MP 133.1 L Vista V262 RSV VA All Others $249,539.78  $                       -   2

Blue Ridge Parkway VINT MP 133.1 R Vista V263 RSV VA All Others $21,716.62  $                       -   2

Blue Ridge Parkway VINT MP 133.8 L Vista V265 RSV VA All Others $42,721.55  $                       -   2

Blue Ridge Parkway VINT MP 133.8 R Vista V266 RSV NC All Others $14,315.08  $                       -   2

Blue Ridge Parkway VINT MP 134.4 R Vista V267 RSV VA All Others $15,209.77  $                       -   2

Blue Ridge Parkway VINT MP 134.6 R Vista V268 RSV VA All Others $79,403.93  $                       -   2

Blue Ridge Parkway VINT MP 135.05 L Vista V270 CAV VA All Others $60,372.53  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 B677 Information Bldg (CG) - Rocky Knob VA Buildings $18,061.30  $              8,635.67 2

Blue Ridge Parkway RKNB MP 168.1 B001 Trail Shelter -Rock Castle Gorge/T44 VA Buildings $78,142.50  $                       -   2

Blue Ridge Parkway RKNB MP 169.0 B082 Visitor Center (PA) - Rocky Knob VA Buildings $177,656.69  $            26,886.44 2

Blue Ridge Parkway JRVR MP 60.8 T13-03 Otter Creek Trail Bridge #3 VA All Others $80,835.13  $            48,331.38 2

Blue Ridge Parkway VINT MP 135.1 R Vista V271 RSV VA All Others $139,527.62  $                       -   2

Blue Ridge Parkway VINT MP 136.75 R Vista V272 RSV VA All Others $3,619.44  $                       -   2

Blue Ridge Parkway VINT MP 139.3 L Vista V273 RSV VA All Others $18,564.86  $                       -   2

Blue Ridge Parkway VINT MP 139.45 L Vista V274 RSV VA All Others $20,801.59  $                       -   2

Blue Ridge Parkway VINT MP 139.6 L Vista V275 RSV VA All Others $245,514.94  $                       -   2

Blue Ridge Parkway VINT MP 143.7 L Vista V276 RSV VA All Others $54,743.98  $                       -   2

Blue Ridge Parkway VINT MP 144.0 L Vista V278 RSV VA All Others $90,485.92  $                       -   2

Blue Ridge Parkway RKNB MP 170.0 B793 Radio Substation - Grassy Knoll (C3) VA Buildings $25,066.34  $                511.33 2

Blue Ridge Parkway RKNB MP 144.7 L Vista V279 RSV VA All Others $3,416.10  $                       -   2

Blue Ridge Parkway RKNB MP 157.8-157.85 L Vista V282 RSV VA All Others $9,727.24  $                       -   2

Blue Ridge Parkway RKNB MP 167.2 R Vista V283 RSV VA All Others $108,670.55  $                       -   2

Blue Ridge Parkway RKNB MP 168.4 R Vista V285 RSV VA All Others $16,739.89  $                       -   2

Blue Ridge Parkway RKNB MP 169.0 L Vista V287 RSV VA All Others $26,832.23  $                       -   2

Blue Ridge Parkway RKNB MP 169.25-169.35 L Vista V289 RSV VA All Others $29,634.14  $                       -   2

Blue Ridge Parkway RKNB MP 169.7 R Vista V290 RSV VA All Others $14,251.53  $                       -   2

Blue Ridge Parkway RKNB MP 172.2 R Vista V291 RSV VA All Others $16,966.11  $                       -   2

Blue Ridge Parkway GGAP MP 330.7 L Vista V476 RSV NC All Others $130,136.34  $                       -   2

Blue Ridge Parkway GGAP MP 331.7 R Vista V477 RSV NC All Others $183,800.80  $                       -   2

Blue Ridge Parkway GGAP MP 333.1 R Vista V478 RSV NC All Others $154,285.35  $                       -   2

Blue Ridge Parkway GGAP MP 334.2 R Vista V479 CAV NC All Others $229,415.60  $                       -   2

Blue Ridge Parkway GGAP MP 334.7 R Vista V480 CAV NC All Others $61,714.14  $                       -   2

Blue Ridge Parkway GGAP MP 335.0 R Vista V481 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway GGAP MP 336.6 L Vista V482 RSV NC All Others $65,738.97  $                       -   2

Blue Ridge Parkway GGAP MP 336.7 L Vista V483 RSV NC All Others $8,306.40  $                       -   2

Blue Ridge Parkway GGAP MP 336.8 L Vista V484 RSV NC All Others $132,819.56  $                       -   2

Blue Ridge Parkway GGAP MP 336.9 L Vista V485 CAV NC All Others $8,049.67  $                       -   2

Blue Ridge Parkway GGAP MP 337.1 L Vista V486 RSV NC All Others $26,832.23  $                       -   2

Blue Ridge Parkway GGAP MP 337.7 R  Vista V488 RSV NC All Others $25,574.98  $                       -   2

Blue Ridge Parkway GGAP MP 338.1 R Vista V489 RSV NC All Others $119,403.44  $                       -   2

Blue Ridge Parkway GGAP MP 338.6 R Vista V490 RSV NC All Others $14,645.50  $                       -   2

Blue Ridge Parkway GGAP MP 339.2 L Vista V493 RSV NC All Others $33,007.03  $                       -   2

Blue Ridge Parkway GGAP MP 339.4 L Vista V494 RSV NC All Others $38,471.76  $                       -   2

Blue Ridge Parkway GGAP MP 340.1 L Vista V495 CAV NC All Others $13,771.14  $                       -   2

Blue Ridge Parkway GGAP MP 342.7 R Vista V497 CAV NC All Others $8,524.99  $                       -   2

Blue Ridge Parkway GGAP MP 343.0 R Vista V498 RSV NC All Others $9,399.35  $                       -   2

Blue Ridge Parkway GGAP MP 343.2 R Vista V499 RSV NC All Others $45,614.80  $                       -   2

Blue Ridge Parkway GGAP MP 343.3 R Vista V500 RSV NC All Others $7,432.05  $                       -   2

Blue Ridge Parkway GGAP MP 343.7 R Vista V501 CAV NC All Others $4,808.97  $                       -   2

Blue Ridge Parkway GGAP MP 344.5 L North of Tunnel Vista V503 RSV NC All Others $85,863.15  $                       -   2

Blue Ridge Parkway GGAP MP 344.7 L Between Tunnels Vista V504 RSV NC All Others $16,612.81  $                       -   2

Blue Ridge Parkway GGAP MP 344.9 R Vista V505 RSV NC All Others $22,514.73  $                       -   2

Blue Ridge Parkway GGAP MP 345.1 L Vista V506 RSV NC All Others $4,371.79  $                       -   2

Blue Ridge Parkway GGAP MP 345.2  L Vista V507 RSV NC All Others $27,542.29  $                       -   2

Blue Ridge Parkway GGAP MP 345.8 R Vista V509 RSV NC All Others $6,776.28  $                       -   2

Blue Ridge Parkway GGAP MP 346.2  L Vista V510 RSV NC All Others $50,981.25  $                       -   2

Blue Ridge Parkway GGAP MP 346.3  L Vista V511 RSV NC All Others $24,919.21  $                       -   2

Blue Ridge Parkway GGAP MP 346.4  L Vista V512 RSV NC All Others $9,180.76  $                       -   2

Blue Ridge Parkway GGAP MP 346.5  L Vista V513 RSV NC All Others $27,323.70  $                       -   2

Blue Ridge Parkway GGAP MP 346.6  L Vista V514 RSV NC All Others $27,542.29  $                       -   2

Blue Ridge Parkway GGAP MP 346.7  L Vista V515 RSV NC All Others $6,557.69  $                       -   2

Blue Ridge Parkway GGAP MP 346.8  R Vista V516 RSV NC All Others $7,650.63  $                       -   2

Blue Ridge Parkway GGAP MP 346.9-347.0  L  (3 Vistas) Vista V517  RSV NC All Others $6,994.87  $                       -   2

Blue Ridge Parkway GGAP MP 346.9-347.0 L (3 Vistas) Vista V518 RSV NC All Others $15,957.04  $                       -   2

Blue Ridge Parkway GGAP MP 346.9-347.0 L (3 Vistas) Vista V519 RSV NC All Others $101,962.49  $                       -   2

Blue Ridge Parkway GGAP MP 347.1 L Vista V520 RSV NC All Others $24,482.03  $                       -   2

Blue Ridge Parkway GGAP MP 347.2 L Vista V521 RSV NC All Others $6,994.87  $                       -   2

Blue Ridge Parkway GGAP MP 347.3 L Vista V522 RSV NC All Others $8,524.99  $                       -   2

Blue Ridge Parkway GGAP MP 347.4 L Vista V523 RSV NC All Others $14,645.50  $                       -   2

Blue Ridge Parkway GGAP MP 347.9 L Vista V524 RSV NC All Others $9,180.76  $                       -   2

Blue Ridge Parkway GGAP MP 348.0  R Vista V525 RSV NC All Others $13,115.37  $                       -   2

Blue Ridge Parkway GGAP MP 348.3  R Vista V526 RSV NC All Others $14,645.50  $                       -   2

Blue Ridge Parkway OTEN MP 394.6 L OL Vista V622 CAV NC All Others $24,482.03  $                       -   2

Blue Ridge Parkway OTEN MP 395.2 L OL  Vista  V623  RSV NC All Others $35,411.51  $                       -   2

Blue Ridge Parkway OTEN MP 395.6 L OL  Vista V624 RSV NC All Others $154,324.24  $                       -   2

Blue Ridge Parkway OTEN MP 395.9 L Vista  V625 RSV NC All Others $67,080.59  $                       -   2

Blue Ridge Parkway OTEN MP 397.8 L Vista  V628 RSV NC All Others $22,296.14  $                       -   2

Blue Ridge Parkway OTEN MP 398.1 L Vista  V629 RSV NC All Others $24,263.44  $                       -   2

Blue Ridge Parkway OTEN MP 398.3 L Chestnut Cove OL  Vista V630 CAV NC All Others $10,492.30  $                       -   2

Blue Ridge Parkway OTEN MP 398.8 L Vista  V631 RSV NC All Others $18,580.11  $                       -   2

Blue Ridge Parkway OTEN MP 399.4 L  Vista V632 RSV NC All Others $10,492.30  $                       -   2

Blue Ridge Parkway OTEN MP 399.6 L Vista V633 RSV NC All Others $76,287.76  $                       -   2

Blue Ridge Parkway OTEN MP 399.9 L Vista  V635 RSV NC All Others $272,347.18  $                       -   2

Blue Ridge Parkway OTEN MP 400.1 L Vista  V636  RSV NC All Others $25,793.57  $                       -   2

Blue Ridge Parkway OTEN MP 400.5 L Vista V637 RSV NC All Others $23,607.67  $                       -   2

Blue Ridge Parkway OTEN MP 401.2 L Vista V639 RSV NC All Others $5,464.74  $                       -   2

Blue Ridge Parkway OTEN MP 401.3 L Vista V640 RSV NC All Others $2,185.90  $                       -   2

Blue Ridge Parkway OTEN MP 401.8 L Vista V642 RSV NC All Others $23,170.49  $                       -   2

Blue Ridge Parkway OTEN MP 402.1 L Vista  V643 CAV NC All Others $17,049.99  $                       -   2

Blue Ridge Parkway OTEN MP 402.2 L Vista V644 RSV NC All Others $10,929.48  $                       -   2

Blue Ridge Parkway OTEN MP 402.3 L Vista V645 RSV NC All Others $139,527.62  $                       -   2

Blue Ridge Parkway OTEN MP 402.4 L Vista  V646 RSV NC All Others $15,738.45  $                       -   2

Blue Ridge Parkway OTEN MP 402.9 R Vista V648 RSV NC All Others $18,142.93  $                       -   2

Blue Ridge Parkway OTEN MP 403.3 L Vista V649 RSV NC All Others $100,620.88  $                       -   2

Blue Ridge Parkway OTEN MP 403.4 L Vista V650 RSV NC All Others $18,142.93  $                       -   2

Blue Ridge Parkway OTEN MP 403.5 L Vista V651 RSV NC All Others $23,607.67  $                       -   2

Blue Ridge Parkway OTEN MP 403.9 R Vista  V653 RSV NC All Others $14,645.50  $                       -   2

Blue Ridge Parkway OTEN MP 404.3 R Vista V655 RSV NC All Others $81,838.31  $                       -   2

Blue Ridge Parkway OTEN MP 404.5 R Vista  V657 RSV NC All Others $20,766.01  $                       -   2

Blue Ridge Parkway OTEN MP 404.6 R Vista V658 RSV NC All Others $52,242.91  $                       -   2

Blue Ridge Parkway OTEN MP 404.9 R Vista V659 RSV NC All Others $9,399.35  $                       -   2

Blue Ridge Parkway OTEN MP 405.0 R Vista V660 RSV NC All Others $39,127.53  $                       -   2

Blue Ridge Parkway OTEN MP 406.7 L Vista  V661 RSV NC All Others $9,617.94  $                       -   2

Blue Ridge Parkway OTEN MP 407.0 L Vista  V662 RSV NC All Others $31,914.08  $                       -   2

Blue Ridge Parkway BGAP MP 407.3 L Vista V663 RSV NC All Others $22,951.90  $                       -   2

Blue Ridge Parkway BGAP MP 407.5 R Vista V664 RSV NC All Others $88,546.37  $                       -   2

Blue Ridge Parkway BGAP MP 407.7 R Vista V665 RSV NC All Others $22,807.40  $                       -   2

Blue Ridge Parkway BGAP MP 408.8-409.4 L Vista V674 RSV NC All Others $46,778.17  $                       -   2

Blue Ridge Parkway BGAP MP 411.1 L Vista V680 RSV NC All Others $67,467.93  $                       -   2

Blue Ridge Parkway BGAP MP 411.6 L Vista  V681 CAV NC All Others $8,326.74  $                       -   2

Blue Ridge Parkway BGAP MP 411.7 L Vista V682 RSV NC All Others $12,810.37  $                       -   2

Blue Ridge Parkway BGAP MP 412.0 R Cold Mountain OL Vista V684 CAV NC All Others $12,169.85  $                       -   2

Blue Ridge Parkway BGAP MP 412.6 L  Vista  V685 RSV NC All Others $95,254.43  $                       -   2

Blue Ridge Parkway BGAP MP 412.7 L Vista  V686 RSV NC All Others $9,821.28  $                       -   2

Blue Ridge Parkway BGAP MP 412.8 L Vista  V687 RSV NC All Others $2,989.09  $                       -   2

Blue Ridge Parkway BGAP MP 413.3 L Vista  V690 RSV NC All Others $14,945.43  $                       -   2

Blue Ridge Parkway BGAP MP 413.5 L Vista  V691 RSV NC All Others $21,350.61  $                       -   2

Blue Ridge Parkway BGAP MP 413.75 L Vista V692 RSV NC All Others $68,422.20  $                       -   2

Blue Ridge Parkway BGAP MP 413.9 L Vista  V693 RSV NC All Others $11,315.82  $                       -   2

Blue Ridge Parkway BGAP MP 414.1 L Vista  V694 RSV NC All Others $5,978.17  $                       -   2

Blue Ridge Parkway BGAP MP 414.2 L Vista V695 RSV NC All Others $5,764.66  $                       -   2

Blue Ridge Parkway BGAP MP 414.4 L Vista V696 RSV NC All Others $76,471.87  $                       -   2

Blue Ridge Parkway BGAP MP 414.8 R Vista V697 RSV NC All Others $11,529.33  $                       -   2

Blue Ridge Parkway BGAP MP 414.9 R Vista  V698 CAV NC All Others $14,091.40  $                       -   2

Blue Ridge Parkway BGAP MP 415.4 L Vista  V699 RSV NC All Others $8,326.74  $                       -   2

Blue Ridge Parkway BGAP MP 415.5 L Vista  V700 RSV NC All Others $28,823.32  $                       -   2

Blue Ridge Parkway BGAP MP 415.7 R Vista V701 RSV NC All Others $4,910.64  $                       -   2

Blue Ridge Parkway BGAP MP 415.7 R Vista  V703  RSV NC All Others $4,270.12  $                       -   2

Blue Ridge Parkway BGAP MP 415.8 L Vista V704 RSV NC All Others $101,844.65  $                       -   2

Blue Ridge Parkway BGAP MP 417.3 L Vista  V707 RSV NC All Others $12,810.37  $                       -   2

Blue Ridge Parkway BGAP MP 417.4 L Vista  V708 RSV NC All Others $34,587.99  $                       -   2

Blue Ridge Parkway BGAP MP 417.6 L Vista  V709 RSV NC All Others $30,531.37  $                       -   2

Blue Ridge Parkway BGAP MP 417.9 R Vista  V710 RSV NC All Others $95,254.43  $                       -   2

Blue Ridge Parkway BGAP MP 418.5 R Vista  V712 RSV NC All Others $34,160.97  $                       -   2

Blue Ridge Parkway BGAP MP 418.7 R Vista  V713 CAV NC All Others $11,102.32  $                       -   2

Blue Ridge Parkway BGAP MP 419.05-.2 R Vista  V715 RSV NC All Others $36,296.04  $                       -   2

Blue Ridge Parkway BGAP MP 419.6 L Vista  V716 RSV NC All Others $10,034.79  $                       -   2

Blue Ridge Parkway BGAP MP 419.6 R Vista V717 RSV NC All Others $9,180.76  $                       -   2

Blue Ridge Parkway BGAP MP 419.8 R Vista  V718 CAV NC All Others $10,675.30  $                       -   2

Blue Ridge Parkway BGAP MP 420.3 L Vista  V719 CAV NC All Others $9,821.28  $                       -   2

Blue Ridge Parkway BGAP MP 420.4 L Vista V720 RSV NC All Others $14,518.41  $                       -   2

Blue Ridge Parkway BGAP MP 420.5 L  Vista V721 RSV NC All Others $14,731.92  $                       -   2

Blue Ridge Parkway BGAP MP 420.7 L Vista  V722 RSV NC All Others $24,980.21  $                       -   2

Blue Ridge Parkway BGAP MP 420.75 L Vista  V723 RSV NC All Others $11,315.82  $                       -   2
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Blue Ridge Parkway BGAP MP 421.1 L Vista   V724 RSV NC All Others $77,813.48  $                       -   2

Blue Ridge Parkway BGAP MP 421.4 L Vista  V725 RSV NC All Others $18,361.52  $                       -   2

Blue Ridge Parkway BGAP MP 421.9 L Vista  V727 RSV NC All Others $37,577.07  $                       -   2

Blue Ridge Parkway GGAP MP 349.4-349.5  L Vista  V529 RSV NC All Others $41,094.84  $                       -   2

Blue Ridge Parkway GGAP MP 349.6-349.9  L  (3 Vistas) Vista  V530 RSV NC All Others $5,464.74  $                       -   2

Blue Ridge Parkway GGAP MP 349.6-349.9  L  (3 Vistas) Vista  V531 RSV NC All Others $11,803.84  $                       -   2

Blue Ridge Parkway GGAP MP 349.6-349.9 L (3 Vistas) Vista V532 RSV NC All Others $10,929.48  $                       -   2

Blue Ridge Parkway GGAP MP 350.0 L (3 Vistas)  Vista V534 RSV NC All Others $10,929.48  $                       -   2

Blue Ridge Parkway GGAP MP 350.0 R (3 Vistas)  Vista V535 RSV NC All Others $7,213.46  $                       -   2

Blue Ridge Parkway GGAP MP 350.0 L (3 Vistas)  Vista V536 RSV NC All Others $6,994.87  $                       -   2

Blue Ridge Parkway GGAP MP 350.1 L Vista V537 RSV NC All Others $6,994.87  $                       -   2

Blue Ridge Parkway GGAP MP 350.2 L Vista V538 RSV NC All Others $17,924.34  $                       -   2

Blue Ridge Parkway GGAP MP 350.4 L Vista V540 RSV NC All Others $37,160.23  $                       -   2

Blue Ridge Parkway GGAP MP 350.5 L Vista V541 RSV NC All Others $18,361.52  $                       -   2

Blue Ridge Parkway GGAP MP 350.6 L Vista V542 RSV NC All Others $134,161.17  $                       -   2

Blue Ridge Parkway GGAP MP 350.9 L Vista V543 RSV NC All Others $20,984.60  $                       -   2

Blue Ridge Parkway GGAP MP 351.3 L Vista V544 RSV NC All Others $39,346.12  $                       -   2

Blue Ridge Parkway GGAP MP 351.4 L Vista V545 RSV NC All Others $5,901.92  $                       -   2

Blue Ridge Parkway GGAP MP 351.6 L Vista V546 RSV NC All Others $21,858.96  $                       -   2

Blue Ridge Parkway GGAP MP 354.7 R Vista V548 CAV NC All Others $28,416.64  $                       -   2

Blue Ridge Parkway GGAP MP 354.8 R Vista V549 CAV NC All Others $17,924.34  $                       -   2

Blue Ridge Parkway GGAP MP 355.1 R Vista V550 RSV NC All Others $107,328.94  $                       -   2

Blue Ridge Parkway GGAP MP 355.35 L Vista V552 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway GGAP MP 355.4-355.5 L Vista V553 CAV NC All Others $228,073.99  $                       -   2

Blue Ridge Parkway GGAP MP 356.0 L Vista V554 RSV NC All Others $30,602.54  $                       -   2

Blue Ridge Parkway GGAP MP 356.2 L Vista V555 RSV NC All Others $254,906.23  $                       -   2

Blue Ridge Parkway GGAP MP 356.3 L Vista V556 RSV NC All Others $80,496.70  $                       -   2

Blue Ridge Parkway GGAP MP 356.4 L Vista V557 RSV NC All Others $241,490.11  $                       -   2

Blue Ridge Parkway BGAP MP 422.3 R Vista V729 RSV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway BGAP MP 424.55-.75 L Vista  V733 RSV NC All Others $185,142.42  $                       -   2

Blue Ridge Parkway BGAP MP 425.1 L Vista V735 RSV NC All Others $12,169.85  $                       -   2

Blue Ridge Parkway BGAP MP 425.2 L Vista  V736 RSV NC All Others $6,191.68  $                       -   2

Blue Ridge Parkway BGAP MP 426.5 L Vista  V738 RSV NC All Others $13,450.88  $                       -   2

Blue Ridge Parkway BGAP MP 426.7 R Vista V739 RSV NC All Others $7,899.73  $                       -   2

Blue Ridge Parkway BGAP MP 427.6 L Bear Pen Gap OL Vista  V740 CAV NC All Others $22,807.40  $                       -   2

Blue Ridge Parkway BGAP MP 427.8-.9 L Vista  V742 RSV NC All Others $42,487.71  $                       -   2

Blue Ridge Parkway BGAP MP 428.3 L Vista  V744 RSV NC All Others $140,869.23  $                       -   2

Blue Ridge Parkway BGAP MP 428.6 L Vista  V746 RSV NC All Others $64,397.36  $                       -   2

Blue Ridge Parkway BGAP MP 429.8 R Vista V747 RSV NC All Others $56,347.69  $                       -   2

Blue Ridge Parkway BGAP MP 429.9-430.0 R Vista V748 RSV NC All Others $115,378.61  $                       -   2

Blue Ridge Parkway BGAP MP 430.1 R Vista  V749 RSV NC All Others $115,378.61  $                       -   2

Blue Ridge Parkway BGAP MP 430.2 R Vista  V750 RSV NC All Others $119,403.44  $                       -   2

Blue Ridge Parkway BGAP MP 430.4 R Beartrail Ridge OL Vista  V751 RSV NC All Others $119,403.44  $                       -   2

Blue Ridge Parkway BGAP MP 431.2 L Vista  V754 RSV NC All Others $160,993.41  $                       -   2

Blue Ridge Parkway BGAP MP 431.6 L Vista  V756 RSV VA All Others $115,378.61  $                       -   2

Blue Ridge Parkway BGAP MP 431.9 L Vista  V757 RSV NC All Others $96,596.04  $                       -   2

Blue Ridge Parkway BGAP MP 433.0-432.2 L Vista  V758 RSV NC All Others $261,614.28  $                       -   2

Blue Ridge Parkway BGAP MP 432.7 R Vista  V760 CAV NC All Others $111,353.77  $                       -   2

Blue Ridge Parkway BGAP MP 433.0 R Vista V761 RSV NC All Others $92,571.21  $                       -   2

Blue Ridge Parkway BGAP MP 433.7 L Vista V763 RSV NC All Others $32,198.68  $                       -   2

Blue Ridge Parkway BGAP MP 433.8 L Vista  V764 RSV NC All Others $49,639.63  $                       -   2

Blue Ridge Parkway BGAP MP 434.9 L Vista V766 RSV NC All Others $27,328.78  $                       -   2

Blue Ridge Parkway BGAP MP 435.4 R  Vista  V768 RSV NC All Others $16,439.97  $                       -   2

Blue Ridge Parkway BGAP MP 435.7 R Licklog Gap OL Vista V769 CAV NC All Others $19,642.56  $                       -   2

Blue Ridge Parkway BGAP MP 435.7 L Vista V770 RSV NC All Others $36,296.04  $                       -   2

Blue Ridge Parkway BGAP MP 436.05 L Vista  V771 RSV NC All Others $30,317.87  $                       -   2

Blue Ridge Parkway BGAP MP 436.3 L Vista V772 RSV NC All Others $11,742.84  $                       -   2

Blue Ridge Parkway BGAP MP 436.5 L Vista V773 RSV NC All Others $20,923.60  $                       -   2

Blue Ridge Parkway BGAP MP 436.7 L Vista V774 RSV NC All Others $195,875.31  $                       -   2

Blue Ridge Parkway BGAP MP 437.3 R Vista V776 RSV NC All Others $28,609.82  $                       -   2

Blue Ridge Parkway BGAP MP 437.5 R Vista V777 RSV NC All Others $11,315.82  $                       -   2

Blue Ridge Parkway BGAP MP 437.6 R Vista V778 RSV NC All Others $22,204.63  $                       -   2

Blue Ridge Parkway BGAP MP 437.9 R Vista V779 RSV NC All Others $13,450.88  $                       -   2

Blue Ridge Parkway BGAP MP 438.0 R Vista V780 RSV NC All Others $17,934.51  $                       -   2

Blue Ridge Parkway BGAP MP 439.2 R Vista V782 RSV NC All Others $38,858.11  $                       -   2

Blue Ridge Parkway BGAP MP 439.4-.5 R Vista V784 RSV NC All Others $53,803.54  $                       -   2

Blue Ridge Parkway BGAP MP 439.6 R Vista V785 RSV NC All Others $12,596.86  $                       -   2

Blue Ridge Parkway BGAP MP 439.8 R Vista V786 RSV NC All Others $16,866.98  $                       -   2

Blue Ridge Parkway BGAP MP 439.9  R Vista V787 RSV NC All Others $27,542.29  $                       -   2

Blue Ridge Parkway BGAP MP 440.4 R Vista V789 RSV NC All Others $50,387.44  $                       -   2

Blue Ridge Parkway BGAP MP 441.2 R Vista V791 RSV NC All Others $17,721.01  $                       -   2

Blue Ridge Parkway BGAP MP 442.2 R Balsam Gap OL Vista V794 CAV NC All Others $14,518.41  $                       -   2

Blue Ridge Parkway BGAP MP 444.2 L Vista V795 CAV NC All Others $88,178.02  $                       -   2

Blue Ridge Parkway BGAP MP 445.0 L Vista V797 RSV NC All Others $48,252.38  $                       -   2

Blue Ridge Parkway BGAP MP 445.4 L Vista V799 RSV NC All Others $22,204.63  $                       -   2

Blue Ridge Parkway BGAP MP 445.5 L Vista V800 RSV NC All Others $10,675.30  $                       -   2

Blue Ridge Parkway BGAP MP 445.7 L Vista V801 RSV NC All Others $110,012.16  $                       -   2

Blue Ridge Parkway BGAP MP 445.9 L Vista V802 RSV NC All Others $41,633.69  $                       -   2

Blue Ridge Parkway BGAP MP 446.1 L Vista V804 RSV NC All Others $7,472.71  $                       -   2

Blue Ridge Parkway BGAP MP 446.3 L Vista V805 RSV NC All Others $8,326.74  $                       -   2

Blue Ridge Parkway BGAP MP 446.4 L Vista V806 RSV NC All Others $9,394.27  $                       -   2

Blue Ridge Parkway BGAP MP 446.5 L Vista V807 CAV NC All Others $17,507.50  $                       -   2

Blue Ridge Parkway BGAP MP 446.6 L Vista V808 RSV NC All Others $8,753.75  $                       -   2

Blue Ridge Parkway BGAP MP 446.65 L Vista V809 RSV NC All Others $3,843.11  $                       -   2

Blue Ridge Parkway BGAP MP 446.7 L Woodfin Cascades OL Vista V810 CAV NC All Others $6,191.68  $                       -   2

Blue Ridge Parkway BGAP MP 446.8 L Vista V811 RSV NC All Others $4,910.64  $                       -   2

Blue Ridge Parkway BGAP MP 446.8 R Vista V812  RSV NC All Others $18,782.56  $                       -   2

Blue Ridge Parkway BGAP MP 446.9 L Vista V813 RSV NC All Others $37,150.06  $                       -   2

Blue Ridge Parkway BGAP MP 447.3 L Vista V814 RSV NC All Others $14,945.43  $                       -   2

Blue Ridge Parkway BGAP MP 447.6 L Vista V815 RSV NC All Others $24,126.19  $                       -   2

Blue Ridge Parkway BGAP MP 448.0  L Vista V817 RSV NC All Others $13,237.38  $                       -   2

Blue Ridge Parkway BGAP MP 448.5 L Vista V819 RSV NC All Others $16,226.46  $                       -   2

Blue Ridge Parkway BGAP MP 448.7 L Vista V820 RSV NC All Others $72,447.03  $                       -   2

Blue Ridge Parkway BGAP MP 448.8 L Vista V821 RSV NC All Others $5,551.16  $                       -   2

Blue Ridge Parkway BGAP MP 449.1 L Vista V823 RSV NC All Others $126,111.50  $                       -   2

Blue Ridge Parkway BGAP MP 449.2 L Vista V824 RSV NC All Others $10,675.30  $                       -   2

Blue Ridge Parkway BGAP MP 449.3 L Vista V825 RSV NC All Others $5,551.16  $                       -   2

Blue Ridge Parkway BGAP MP 449.4 L Vista V826 RSV NC All Others $26,901.77  $                       -   2

Blue Ridge Parkway BGAP MP 449.6 L Vista V827 RSV NC All Others $14,731.92  $                       -   2

Blue Ridge Parkway BGAP MP 449.8 L Vista V828 RSV NC All Others $45,614.80  $                       -   2

Blue Ridge Parkway BGAP MP 450.0 L Vista V829 RSV NC All Others $8,326.74  $                       -   2

Blue Ridge Parkway BGAP MP 450.05 L Vista V830 RSV NC All Others $7,259.21  $                       -   2

Blue Ridge Parkway BGAP MP 450.2-.3 L Yellow Face OL Vista V831 CAV NC All Others $37,363.57  $                       -   2

Blue Ridge Parkway BGAP MP 450.6 L Vista V832 RSV NC All Others $11,102.32  $                       -   2

Blue Ridge Parkway BGAP MP 450.8 L Vista V833 RSV NC All Others $68,422.20  $                       -   2

Blue Ridge Parkway BGAP MP 450.9 L Vista 834 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway BGAP MP 451.0 L Vista V835 RSV NC All Others $17,080.49  $                       -   2

Blue Ridge Parkway BGAP MP 451.2 L Vista V836 RSV NC All Others $9,394.27  $                       -   2

Blue Ridge Parkway BGAP MP 451.2 R Browning Knob OL Vista V837 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway BGAP MP 451.2 R Btwn 3rd&4th P.A. at Top Vista V841 CAV NC All Others $2,135.06  $                       -   2

Blue Ridge Parkway BGAP MP 451.3 L Vista V842 RSV NC All Others $6,191.68  $                       -   2

Blue Ridge Parkway BGAP MP 451.35 L Vista V843 RSV NC All Others $38,906.74  $                       -   2

Blue Ridge Parkway BGAP MP 451.5 L Vista V844 RSV NC All Others $6,191.68  $                       -   2

Blue Ridge Parkway BGAP MP 451.6-.8 L Vista V845  RSV NC All Others $239,813.09  $                       -   2

Blue Ridge Parkway BGAP MP 451.9 L Vista V846 RSV NC All Others $61,714.14  $                       -   2

Blue Ridge Parkway BGAP MP 452.2 L Vista V848 RSV NC All Others $6,832.19  $                       -   2

Blue Ridge Parkway BGAP MP 452.5 L Vista V850 RSV NC All Others $11,529.33  $                       -   2

Blue Ridge Parkway BGAP MP 452.7 L Vista V851 RSV NC All Others $29,250.33  $                       -   2

Blue Ridge Parkway BGAP MP 452.8 L Vista V852 CAV NC All Others $19,642.56  $                       -   2

Blue Ridge Parkway BGAP MP 452.9 L Vista V853 RSV NC All Others $11,742.84  $                       -   2

Blue Ridge Parkway BGAP MP 453.2 L Vista V854 RSV NC All Others $88,546.37  $                       -   2

Blue Ridge Parkway BGAP MP 453.3 L Vista V855 RSV NC All Others $104,645.71  $                       -   2

Blue Ridge Parkway BGAP MP 453.7 L Vista V858 RSV NC All Others $71,105.42  $                       -   2

Blue Ridge Parkway BGAP MP 453.8 L Vista V859 RSV NC All Others $7,686.22  $                       -   2

Blue Ridge Parkway BGAP MP 454.1 L Vista V860 RSV NC All Others $13,664.39  $                       -   2

Blue Ridge Parkway BGAP MP 454.5 L Vista V862 RSV NC All Others $14,518.41  $                       -   2

Blue Ridge Parkway BGAP MP 455.0 L Vista  V863 RSV NC All Others $5,764.66  $                       -   2

Blue Ridge Parkway BGAP MP 456.2 R Jonathan Creek OL Vista V865 CAV NC All Others $13,416.12  $                       -   2

Blue Ridge Parkway BGAP MP 456.9 R Vista V866 RSV NC All Others $56,580.36  $                       -   2

Blue Ridge Parkway BGAP MP 458.2 L Wolf Laurel Gap OL Vista V868 RSV NC All Others $9,607.77  $                       -   2

Blue Ridge Parkway BGAP MP 458.2 @ 0.9 mi R on HSpur Rd Mollie Gap OL Vista V87 NC All Others $12,383.35  $                       -   2

Blue Ridge Parkway BGAP MP 458.2 @ 1.5 mi R on HSpur Rd  Vista V873 RSV NC All Others $19,215.55  $                       -   2

Blue Ridge Parkway BGAP MP 458.2 @3.37 mi L on HSpur Rd  Vista V876 RSV NC All Others $11,956.34  $                       -   2

Blue Ridge Parkway BGAP MP 458.4 L Vista V878 CAV NC All Others $72,447.03  $                       -   2

Blue Ridge Parkway BGAP MP 458.6 L Vista V879 CAV NC All Others $16,226.46  $                       -   2

Blue Ridge Parkway BGAP MP 458.7 L Vista V880 RSV NC All Others $8,326.74  $                       -   2

Blue Ridge Parkway BGAP MP 459.0 L Vista V882 RSV NC All Others $130,136.34  $                       -   2

Blue Ridge Parkway BGAP MP 459.3 L Vista V883 RSV NC All Others $21,350.61  $                       -   2

Blue Ridge Parkway BGAP MP 459.7 L Vista V885 RSV NC All Others $169,043.08  $                       -   2

Blue Ridge Parkway BGAP MP 460.0 L Vista V886 RSV NC All Others $112,695.38  $                       -   2

Blue Ridge Parkway BGAP MP 460.6 L  Vista V887 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway BGAP MP 460.8 L Vista V888 RSV NC All Others $32,198.68  $                       -   2

Blue Ridge Parkway BGAP MP 461.0 L Vista V890 RSV NC All Others $99,279.27  $                       -   2

Blue Ridge Parkway BGAP MP 462.3 R Vista V892 RSV NC All Others $118,061.83  $                       -   2
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Blue Ridge Parkway BGAP MP 462.4 R Vista V893 RSV NC All Others $181,117.58  $                       -   2

Blue Ridge Parkway BGAP MP 462.7 R Vista V894 RSV NC All Others $52,322.86  $                       -   2

Blue Ridge Parkway BGAP MP 462.9 R Vista V895 RSV NC All Others $26,047.74  $                       -   2

Blue Ridge Parkway BGAP MP 463.2 R Vista V896 RSV NC All Others $22,807.40  $                       -   2

Blue Ridge Parkway BGAP MP 463.3 R Vista V897 RSV NC All Others $52,322.86  $                       -   2

Blue Ridge Parkway BGAP MP 463.9 R Vista V898 RSV NC All Others $64,397.36  $                       -   2

Blue Ridge Parkway BGAP MP 464.0 R Vista V900 RSV NC All Others $40,248.35  $                       -   2

Blue Ridge Parkway BGAP MP 464.2 R Vista V901 RSV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway BGAP MP 464.3 R Vista V902 RSV NC All Others $22,807.40  $                       -   2

Blue Ridge Parkway BGAP MP 464.6 R Vista V903 RSV NC All Others $49,639.63  $                       -   2

Blue Ridge Parkway BGAP MP 465.0 R Vista V904 RSV NC All Others $7,650.63  $                       -   2

Blue Ridge Parkway BGAP MP 465.3 R Vista V905 RSV NC All Others $81,838.31  $                       -   2

Blue Ridge Parkway BGAP MP 465.9 R Vista V906  RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway BGAP MP 466.0 R Vista V907 RSV NC All Others $198,558.53  $                       -   2

Blue Ridge Parkway BGAP MP 466.9 R Vista V908 RSV NC All Others $228,073.99  $                       -   2

Blue Ridge Parkway BGAP MP 467.0 R Vista V909 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway BGAP MP 467.1 R Vista V910 CAV NC All Others $170,384.69  $                       -   2

Blue Ridge Parkway BGAP MP 468.1 R Vista V913 CAV NC All Others $68,422.20  $                       -   2

Blue Ridge Parkway GGAP MP 356.6 L Vista V558 CAV NC All Others $128,794.72  $                       -   2

Blue Ridge Parkway GGAP MP 356.9 L Vista V559 RSV NC All Others $335,402.93  $                       -   2

Blue Ridge Parkway GGAP MP 357.1 L Vista V560 RSV NC All Others $46,956.41  $                       -   2

Blue Ridge Parkway GGAP MP 357.7 L Vista V561 CAV NC All Others $429,315.75  $                       -   2

Blue Ridge Parkway GGAP MP 357.9 L Vista V562 RSV NC All Others $268,322.34  $                       -   2

Blue Ridge Parkway GGAP MP 358.05-358.2 L Vista V563 RSV NC All Others $268,322.34  $                       -   2

Blue Ridge Parkway GGAP MP 358.3 L Vista V564 RSV NC All Others $20,124.18  $                       -   2

Blue Ridge Parkway GGAP MP 358.4 L Vista V565 RSV NC All Others $30,857.07  $                       -   2

Blue Ridge Parkway GGAP MP 358.5 L Vista V566 RSV NC All Others $120,745.05  $                       -   2

Blue Ridge Parkway GGAP MP 358.9 L Vista V567 CAV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway GGAP MP 359.4 L Vista V568 RSV NC All Others $73,788.64  $                       -   2

Blue Ridge Parkway GGAP MP 359.5 L Vista V569 RSV NC All Others $171,726.30  $                       -   2

Blue Ridge Parkway OTEN MP 359.9-360.0 R Vista V570 RSV NC All Others $84,521.54  $                       -   2

Blue Ridge Parkway OTEN MP 360.1 R Vista V571 RSV NC All Others $100,620.88  $                       -   2

Blue Ridge Parkway OTEN MP 360.6 R Vista V572 RSV NC All Others $111,353.77  $                       -   2

Blue Ridge Parkway OTEN MP 360.7 R Vista V573 RSV NC All Others $147,577.29  $                       -   2

Blue Ridge Parkway OTEN MP 361.2 R Vista V576 CAV NC All Others $64,397.36  $                       -   2

Blue Ridge Parkway OTEN MP 361.6 R Vista V577 RSV NC All Others $177,092.75  $                       -   2

Blue Ridge Parkway OTEN MP 361.8 R Vista V578 RSV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway OTEN MP 362.1 R Vista V579 RSV NC All Others $221,365.93  $                       -   2

Blue Ridge Parkway OTEN MP 362.8 R Vista V580 RSV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway OTEN MP 363.1 R Vista V581 RSV NC All Others $111,353.77  $                       -   2

Blue Ridge Parkway OTEN MP 363.9 R Vista V583 RSV NC All Others $128,794.72  $                       -   2

Blue Ridge Parkway OTEN MP 364.5 L Vista V584 RSV NC All Others $34,881.90  $                       -   2

Blue Ridge Parkway OTEN MP 364.7 L Vista V585 RSV NC All Others $89,887.98  $                       -   2

Blue Ridge Parkway OTEN MP 364.8 L Vista V586 RSV NC All Others $110,012.16  $                       -   2

Blue Ridge Parkway OTEN MP 364.9-365.5 L Vista V587 RSV NC All Others $1,047,798.75  $                       -   2

Blue Ridge Parkway OTEN MP 365.7-366.0 L Vista V588 RSV NC All Others $496,396.33  $                       -   2

Blue Ridge Parkway OTEN MP 366.9 L Vista V589 RSV NC All Others $128,794.72  $                       -   2

Blue Ridge Parkway OTEN MP 368.5 L Vista V590 CAV NC All Others $254,906.23  $                       -   2

Blue Ridge Parkway OTEN MP 369.0 L Vista V591 RSV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway OTEN MP 369.1 L Vista V592 RSV NC All Others $174,409.52  $                       -   2

Blue Ridge Parkway OTEN MP 369.2 L Vista V593 RSV NC All Others $77,813.48  $                       -   2

Blue Ridge Parkway OTEN MP 369.6 L Vista V594 RSV NC All Others $107,328.94  $                       -   2

Blue Ridge Parkway OTEN MP 369.7 L Vista V595 RSV NC All Others $348,819.05  $                       -   2

Blue Ridge Parkway OTEN MP 370.3 L Vista V596 RSV NC All Others $93,912.82  $                       -   2

Blue Ridge Parkway OTEN MP 371.9 L Vista V597 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway OTEN MP 373.5 L Vista V599 RSV NC All Others $53,664.47  $                       -   2

Blue Ridge Parkway OTEN MP 374.1 L Vista V601 RSV NC All Others $49,639.63  $                       -   2

Blue Ridge Parkway OTEN MP 374.3 L Vista V602 RSV NC All Others $147,577.29  $                       -   2

Blue Ridge Parkway OTEN MP 374.7 L Vista V603 RSV NC All Others $85,863.15  $                       -   2

Blue Ridge Parkway OTEN MP 374.8 L Vista V604 RSV NC All Others $134,161.17  $                       -   2

Blue Ridge Parkway OTEN MP 375.0 L Vista V605 RSV NC All Others $160,993.41  $                       -   2

Blue Ridge Parkway OTEN MP 375.8 L Vista V607 CAV NC All Others $187,825.64  $                       -   2

Blue Ridge Parkway OTEN MP 376.0 L Vista V608 RSV NC All Others $34,881.90  $                       -   2

Blue Ridge Parkway OTEN MP 376.2 L Vista V609 RSV NC All Others $174,409.52  $                       -   2

Blue Ridge Parkway OTEN MP 376.4 L Vista V610 RSV NC All Others $147,577.29  $                       -   2

Blue Ridge Parkway OTEN MP 376.5 L Vista V611 RSV NC All Others $174,409.52  $                       -   2

Blue Ridge Parkway OTEN MP 377.3 L Vista V613 RSV NC All Others $134,161.17  $                       -   2

Blue Ridge Parkway OTEN MP 378.3 L Vista V614 RSV NC All Others $84,521.54  $                       -   2

Blue Ridge Parkway OTEN MP 379.8 R Vista V615 RSV NC All Others $214,657.87  $                       -   2

Blue Ridge Parkway OTEN MP 380.2 R Vista V617 RSV NC All Others $22,807.40  $                       -   2

Blue Ridge Parkway OTEN MP 380.4 R Vista V618 RSV NC All Others $355,527.10  $                       -   2

Blue Ridge Parkway OTEN MP 385.5 R Vista V619 CAV NC All Others $46,956.41  $                       -   2

Blue Ridge Parkway OTEN MP 386.4 R Vista V620 CAV NC All Others $57,689.30  $                       -   2

Blue Ridge Parkway GGAP MP 338.8 R Vista V491 RSV NC All Others $91,229.60  $                       -   2

Blue Ridge Parkway SFLT MP 296.4 G26A Price Park Picnic Area NC All Others $1,042,136.18  $          370,882.66 2

Blue Ridge Parkway SFLT MP 297.1 G26B Price Park Campground NC Campgrounds $4,731,175.57  $          624,760.91 2

Blue Ridge Parkway RKNB MP 176.2 B262 Concession & Comfort Sta -Mabry Mill VA Buildings $354,578.24  $              2,079.96 2

Blue Ridge Parkway LFAL MP 316.4 T84-01 Linville Falls  NR Trail  Bridge (FHWA NC All Others $232,533.94  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 B331 Blacksmith Shop - Mabry Mill VA Buildings $110,868.04  $              6,651.90 2

Blue Ridge Parkway RKNB MP 176.2 B401 Matthews Cabin - Mabry Mill VA Buildings $320,297.14  $              1,677.62 2

Blue Ridge Parkway RKNB MP 170.0 C3 Grassy Knoll Radio Site VA All Others $18,327.81  $            17,068.82 2

Blue Ridge Parkway RKNB MP 167.1 T44 Rock Castle Gorge Natl Rec Trail VA Trails $724,393.54  $          483,995.00 2

Blue Ridge Parkway RKNB MP 167.1 T44-01  Rock Castle Gorge NR Trail Bridge #1 VA All Others $3,521.73  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-02  Rock Castle Gorge NR Trail  Bridg #2 VA All Others $2,347.82  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-03  Rock Castle Gorge NR Trail Bridge #3 VA All Others $2,515.52  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-04  Rock Castle Gorge NR Trail Bridge #4 VA All Others $1,155.34  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-05  Rock Castle Gorge NR Trail Bridge #5 VA All Others $28,341.55  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-06  Rock Castle Gorge NR Trail Bridge #6 VA All Others $20,459.58  $                       -   2

Blue Ridge Parkway RKNB MP 167.1 T44-07  Rock Castle Gorge NR Trail Bridge #7 VA All Others $28,341.55  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T46 Mabry Mill Trail VA Trails $77,191.37  $          176,380.50 2

Blue Ridge Parkway RKNB MP 176.2 T135 Mountain Industry Trail VA Trails $110,949.83  $          128,452.83 2

Blue Ridge Parkway JRVR MP 60.8 G04A Otter Creek CG (&all NPS maint asset) VA Campgrounds $659,927.92  $          252,639.43 2

Blue Ridge Parkway PEAK MP 85.9 G07B Peaks of Otter Picnic Area VA All Others $1,213,916.87  $          199,136.19 2

Blue Ridge Parkway PEAK MP 85.9 G07C Peaks of Otter Campground VA Campgrounds $4,568,731.78  $          657,104.87 2

Blue Ridge Parkway PEAK MP 85.2  G07D Peaks of  Otter-All Other NPS Maint VA All Others $1,276,344.12  $            52,544.92 2

Blue Ridge Parkway LFAL MP 316.4 G28B Linville Falls Campground NC Campgrounds $1,238,633.95  $            77,454.45 2

Blue Ridge Parkway GGAP MP 330.9 G43 Minerals Museum NC All Others $65,025.87  $            52,070.76 2

Blue Ridge Parkway GGAP MP 339.5 G30B Crabtree Falls Campground NC Campgrounds $2,649,864.43  $          138,533.79 2

Blue Ridge Parkway GGAP MP 340.2 G30C Crabtree Falls Picnic Area NC All Others $538,246.16  $            35,556.45 2

Blue Ridge Parkway OTEN MP 364.4 G31A Craggy Gardens Visitor Center Area NC All Others $154,104.05  $            24,629.83 2

Blue Ridge Parkway OTEN MP 367.6 G31B Craggy Gardens Picnic Area NC All Others $343,561.38  $          278,775.79 2

Blue Ridge Parkway FGAP MP 188.8 B137 Lookout Tower - Groundhog Mtn VA Buildings $131,894.94  $            10,233.09 2

Blue Ridge Parkway FGAP MP 189.8 B166 Puckett Cabin VA Buildings $100,048.06  $                       -   2

Blue Ridge Parkway FGAP MP 189.8 B335  Puckett Chicken House VA Buildings $40,525.79  $                226.62 2

Blue Ridge Parkway FGAP MP 188.8 G15 Groundhog Mountain Picnic Area VA All Others $469,533.88  $            53,601.52 2

Blue Ridge Parkway FGAP MP 213.3 C4 Fishers Peak Radio Site VA All Others $24,559.95  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 B336 Shed - Mabry Mill VA Buildings $26,685.18  $            24,232.68 2

Blue Ridge Parkway BLRI Park Radio System NC All Others $7,554,120.00  $       1,070,392.90 2

Blue Ridge Parkway FGAP MP 212.75 B958 Amphitheater - Fishers Peak VA Buildings $1,191,994.81  $            48,038.75 2

Blue Ridge Parkway FGAP MP 212.75 B959 Comfort Station - Fishers Peak VA Buildings $299,604.09  $            13,548.79 2

Blue Ridge Parkway FGAP MP 212.75 B962 Luthiers Shop - Fishers Peak VA Buildings $281,143.20  $            19,348.56 2

Blue Ridge Parkway RKNB MP 154.5 B963 Picnic Shelter - Smart View PA VA Buildings $165,456.34  $                735.73 2

Blue Ridge Parkway RKNB MP 176.2 T135-01 Mountain Industry Trail Bridge #1 VA All Others $8,774.87  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T135-02  Mountain Industry Trail Bridge #2 VA All Others $115,546.31  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T135-03  Mountain Industry Trail Bridge #3 VA All Others $6,540.36  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T135-04 Mountain Industry Trail Bridge #4 VA All Others $11,236.00  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T46-01 Mabry Mill Trail Bridge #1 VA All Others $5,869.55  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 T135-05  Mountain Industry Trail Bridge #5 VA All Others $20,962.68  $              4,142.71 2

Blue Ridge Parkway RKNB MP 176.2 B970 Apple Butter Shelter - Mabry Mill VA Buildings $23,727.31  $                       -   2

Blue Ridge Parkway RKNB MP 176.2 B971  Molasses Shelter- Mabry Mill VA Buildings $36,484.25  $                       -   2

Blue Ridge Parkway JRVR MP 60.8 Amphitheater - Otter Creek CG VA All Others $559,941.59  $              1,515.68 2

Blue Ridge Parkway RKNB MP 167.1 Amphitheater - Rocky Knob CG VA All Others $625,817.07  $          123,735.06 2

Blue Ridge Parkway BLUF MP 239.3  Amphitheater - Doughton Park CG NC All Others $1,086,945.44  $                       -   2

Blue Ridge Parkway GGAP MP 339.5 Amphitheater - Crabtree Falls CG NC All Others $988,132.22  $              9,070.44 2

Blue Ridge Parkway BGAP MP 408.8 Amphitheater - Mt Pisgah CG NC All Others $625,817.07  $          442,276.44 2

Blue Ridge Parkway SFLT MP 297.05 Price Campground Loops A-F RT 208ZZ NC Paved Roads $2,877,515.39  $       6,031,867.84 2

Blue Ridge Parkway RKNB MP 167.1 Rocky Knob CG Loops  RT 237 VA Paved Roads $1,344,633.36  $          882,460.89 2

Blue Ridge Parkway VINT MP 120.5 @ 1.3 mi on Mill Mtn Spur  Roanoke Mt CG Loops VA Paved Roads $1,748,023.37  $          679,284.33 2

Blue Ridge Parkway JRVR MP 60.6 Otter Creek CG Loop A RT 521A - FHWA ? VA Paved Roads $722,636.01  $          168,012.64 2

Blue Ridge Parkway JRVR MP 60.8 Otter Creek CG Loop B RT 521B - FHWA ? VA Paved Roads $1,273,215.82  $          168,012.64 2

Blue Ridge Parkway JRVR MP 60.8 Otter Creek CG Loop B Spur A RT 521BA - FHWA ? VA Paved Roads $206,467.43  $          168,012.64 2

Blue Ridge Parkway PEAK MP 85.2 Peaks of Otter Maint Area B RT 947B - FHWA ? VA Paved Roads $51,149.60  $                       -   2

Blue Ridge Parkway PEAK MP 85.2 Peaks of Otter Maint Area C RT 947C - FHWA ? VA Paved Roads $13,421.10  $                       -   2

Blue Ridge Parkway GGAP MP 348.7 Curtis Valley Parking B RT 1077B NC Paved Roads $126,262.90  $            36,039.11 2

Blue Ridge Parkway OTEN MP 364.6 Craggy Garden VC Parking RT 1086 NC Paved Roads $576,421.36  $            92,283.03 2

Blue Ridge Parkway BGAP MP 467.3 Ballhoot Scar OVL  Parking A RT 1178A NC Paved Roads $125,736.02  $            63,066.57 2

Blue Ridge Parkway BGAP MP 407.8 Mt Pisgah & Buck Spring OL Parking RT 1182 NC Paved Roads $585,968.77  $          145,671.80 2

Blue Ridge Parkway
OTEN MP 382.3 Oteen Unpaved Parking RT 1184 UNPAVED NC Unpaved Roads $50,225.19  $                       -   2

Blue Ridge Parkway GGAP MP 337.2 Deer Lick Gap Overlook RT 1186 NC Paved Roads $575,901.70  $          151,203.02 2

Blue Ridge Parkway GGAP MP 338.8 Three Knobs Overlook RT 1187 NC Paved Roads $209,388.46  $            54,840.96 2

Blue Ridge Parkway GGAP MP 352.4  Bald Knob Ridge Overlook RT 1189 NC Paved Roads $126,167.01  $            19,628.30 2

Blue Ridge Parkway OTEN MP 384.1 HQ Complex Parking RT 1191 NC Paved Roads $945,512.00  $          146,242.06 2

Blue Ridge Parkway OTEN MP 381.9  Folk Art Center Parking RT 1195 NC Paved Roads $1,010,726.38  $          644,800.28 2
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Blue Ridge Parkway GGAP MP 340.4 Crabtree Picnic Area Parking  RT 1197 NC Paved Roads $431,740.17  $            85,089.72 2

Blue Ridge Parkway LFAL MP 316.45 Linville Falls River Bridge OL near Mainline NC Paved Roads $298,411.29  $            46,183.00 2

Blue Ridge Parkway LFAL MP 316.4 Linville Falls Picnic Area All Other Parking NC Paved Roads $462,986.21  $          251,970.06 2

Blue Ridge Parkway SFLT MP 297.05 Price Campground Parking  RT 1201 NC Paved Roads $86,630.95  $                       -   2

Blue Ridge Parkway SFLT MP 296.4 Price Park Picnic Parking  RT 1202 NC Paved Roads $746,319.38  $          330,396.50 2

Blue Ridge Parkway SFLT MP 294.01 Cone Craft Center Parking  RT 1204 NC Paved Roads $256,046.66  $            47,569.80 2

Blue Ridge Parkway BLUF MP 217.6 Cumberland Knob VC Pkg A RT 1205A - FHWA ? NC Paved Roads $42,078.73  $          164,182.98 2

Blue Ridge Parkway BLUF MP 217.6 Cumberland Knob VC Pkg B RT 1205B - FHWA ? NC Paved Roads $90,672.39  $                       -   2

Blue Ridge Parkway BLUF MP 217.6 Cumberland Knob VC Pkg C RT 1205C - FHWA ? NC Paved Roads $53,888.02  $                       -   2

Blue Ridge Parkway BLUF MP 217.6 Cumberland Knob VC Pkg D RT 1205D - FHWA ? NC Paved Roads $98,985.14  $                       -   2

Blue Ridge Parkway BLUF MP 239.2 Doughton Park Picnic Parking  RT 1206 NC Paved Roads $630,991.28  $          203,621.93 2

Blue Ridge Parkway BLUF MP 239.3 Doughton CG Dump Station RT 1207 NC Paved Roads $42,274.22  $            21,315.69 2

Blue Ridge Parkway BLUF MP 239.2 Doughton Campground Parking RT 1208 NC Paved Roads $29,801.62  $              4,156.61 2

Blue Ridge Parkway FGAP MP 212.75 Music Center Parking RT 1210 PAVED VA Paved Roads $538,499.49  $          280,614.16 2

Blue Ridge Parkway RKNB MP 179.25 Round Meadow OL Parking RT 1212 VA Paved Roads $73,959.70  $            34,862.62 2

Blue Ridge Parkway
RKNB MP 175.9 Mabry Mill RV/Trailer Parkng RT 1213 UNPAVED VA Unpaved Roads $87,929.96  $                       -   2

Blue Ridge Parkway
RKNB MP 175.9 Mabry Mill Employee Overflow Parking RT 1214 U VA Unpaved Roads $8,784.20  $            53,070.77 2

Blue Ridge Parkway RKNB MP 169.1 12 O Clock Knob - Rocky Knob Trail Parking RT VA Paved Roads $549,981.63  $          161,422.20 2

Blue Ridge Parkway RKNB MP 169.0 Rocky Knob PA Parking  RT 1218 VA Paved Roads $431,161.61  $          157,469.36 2

Blue Ridge Parkway RKNB MP 167.14 Rocky Knob CG Dump Station RT 1219 VA Paved Roads $54,338.58  $            24,299.95 2

Blue Ridge Parkway RKNB MP 154.6 Smart View PA Parking  RT 1221 VA Paved Roads $249,279.60  $            62,830.35 2

Blue Ridge Parkway VINT MP 120.3 Roanoke Mtn Campground Parking RT 1223 VA Paved Roads $48,356.94  $                       -   2

Blue Ridge Parkway VINT MP 110.6 Stewart Knob OL Parking RT 1224 VA Paved Roads $391,217.96  $          151,252.80 2

Blue Ridge Parkway PEAK MP 85.8 Peaks of Otter CG Kiosk Parkng RT 1231 VA Paved Roads $14,048.99  $              4,190.40 2

Blue Ridge Parkway PEAK MP 85.8 Peaks of Otter PA Parking  RT 1233 VA Paved Roads $434,771.65  $          136,458.20 2

Blue Ridge Parkway PEAK MP 76.5 Apple Orchard Mtn OL RT 1235 VA Paved Roads $62,332.99  $            10,622.64 2

Blue Ridge Parkway JRVR MP 60.6 Otter Creek CG Dump Station  RT 1236 VA Paved Roads $32,171.76  $            13,619.35 2

Blue Ridge Parkway JRVR MP 47.5 Indian Gap Parking Area RT 1237 VA Paved Roads $56,278.24  $            16,626.41 2

Blue Ridge Parkway JRVR MP 42.42 Irish Creek Valley RT 1238 VA Paved Roads $65,697.40  $            12,007.55 2

Blue Ridge Parkway MONT MP 31.55 Stillhouse Hollow RT 1239 VA Paved Roads $38,868.70  $              6,928.31 2

Blue Ridge Parkway MONT MP 9.67 Dripping Rock Parking Area RT 1243 VA Paved Roads $25,522.03  $                       -   2

Blue Ridge Parkway FGAP MP 212.75 Music Center  Parkng C RT 1245 UNPAVED VA Paved Roads $102,887.11  $                       -   2

Blue Ridge Parkway FGAP MP 212.75 B974 Music Museum Fishers Peak VA Buildings $6,840,358.05  $          239,497.76 2

Blue Ridge Parkway BGAP MP 408.6 B241B Mt Pisgah Lodge and Office NC Buildings $988,677.39  $            35,213.43 2

Blue Ridge Parkway FGAP MP 212.75 R3H BR Music Ctr Road RT 160 VA Paved Roads $1,496,497.83  $       1,384,264.35 2

Blue Ridge Parkway MONT MP 11.7 PL Hickory Spring OL RT 1242 VA Paved Roads $48,655.45  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaInterp Media- Underwater Trail Waysides VI All Others $272,448.23  $            85,000.00 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaWest Beach Picnic Area VI All Others $293,711.30  $              6,821.60 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaHiking Trail System VI Trails $89,872.87  $              6,462.40 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaDiedrichs Picnic Area VI All Others $286,542.88  $              7,321.60 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI FS Bodie Island Maintenance Fuel System NC All Others $69,539.00  $              8,250.60 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI WP Bodie Island Main Water System NC Water Systems $4,788,797.96  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
FR WW Admin. Bldg. Waste Water System NC

Waste Water

Systems
$148,216.63  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR WP Fort Raleigh Water Distribution System NC Water Systems $3,291,160.64  $       1,564,361.36 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB RD Monument Parking Areas - Rte. 0907 NC Paved Roads $268,569.74  $          224,205.21 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 55 - Rte. 0261 NC Unpaved Roads $45,421.90  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI MW Oregon Inlet Day Use Boat Ramp NC All Others $256,973.03  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI RD State Route 12 - Rte. 5012H NC Paved Roads $87,208,405.39  $          787,990.88 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI RD State Route 12 - Rte. 5012O NC Paved Roads $22,240,314.34  $            64,309.21 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 54 - Rte. 0019 NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 57 - Rte. NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 58 - Rte. NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 59 - Rte. NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 60 - Rte. 0020 NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BW Elevated Boardwalk  Ramp 27 NC Trails $78,439.32  $              7,068.81 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB MT 100TH Bronze Sculpture NC All Others $355,345.80  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Lifesaving Station Boathouse - Building 100A NC Buildings $99,079.11  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothOcracoke Island Airfield Runway NC All Others $6,342,922.62  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI WW DKQ Waste Water System NC

Waste Water

Systems
$133,048.32  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI WP Distribution System Metering Vault NC Water Systems $77,513.27  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI FS Fuel System NC All Others $92,596.59  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI FS Diesel Fuel System NC All Others $69,553.50  $            36,191.60 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RD Shirleys Lane - Rte. 0022 NC Unpaved Roads $203,576.89  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RD Scraggs Cedar - Rte. 0021 NC Unpaved Roads $203,576.89  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI BW Pony Pen Boardwalk - beach access NC Trails $132,937.77  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothFrisco Airfield Runway (Billy Mitchell Airport) NC All Others $4,623,121.44  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI Frisco Day Use Boardwalk NC Trails $794,156.54  $          135,611.82 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BW Sandy Bay Oceanside Boardwalk NC Trails $71,668.17  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI FS Test Well Oregon Inlet Fishing Center Fuel System NC Water Systems $36,249.11  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BW Boardwalk Ramp 34 NC Trails $112,823.02  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI Pony Pen Boardwalk - on Pony Pen side NC Trails $46,467.63  $              9,800.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI WW Wash Rack - Maintenance Overflow Parking NC Water Systems $46,778.95  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
WB WW Visitor Center Waste Water System NC

Waste Water

Systems
$245,948.46  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
BI RMP Ramp 1 - Rte. 0263 NC Unpaved Roads $91,609.60  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI BW Boardwalk & Roofed Observation Deck NC Trails $205,456.96  $            11,000.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI IM Visitor Center Exhibits NC All Others $255,225.31  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Coast Guard Ramp 54 NC Unpaved Roads $155,736.32  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 25 NC Unpaved Roads $133,481.66  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 32 NC Unpaved Roads $382,301.32  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 48 NC Unpaved Roads $374,142.87  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI WP Cape Point Water Distribution System NC Water Systems $7,337,488.81  $            68,182.84 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS CCC Cabin 321 NC Housing $298,549.22  $            77,439.76 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS CCC Cabin 322 NC Housing $452,342.16  $            49,509.44 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS CCC Cabin 323 NC Housing $292,940.55  $            49,331.73 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI HS CCC Cabin 324 NC Housing $298,549.22  $            43,862.05 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BD Housing Lift Station House NC Buildings $10,719.30  $                783.46 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BD Ranger Station NC Buildings $1,671,960.03  $          452,597.34 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RD Inside Road - Rte. 0251 NC Unpaved Roads $234,796.26  $              6,012.62 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RD Cape Point Open Ponds Road - Rte. 0252 NC Unpaved Roads $322,844.86  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI WP Frisco Water Treatment Plant NC Water Systems $2,210,614.21  $          141,016.36 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 27 - Rte. 0253 NC Unpaved Roads $95,917.26  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 30 - Rte. 0254 NC Unpaved Roads $183,219.20  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 34 - Rte. 0255 NC Unpaved Roads $229,024.00  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 38 - Rte. 0256 NC Unpaved Roads $183,219.20  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 43 - Rte. 0257 NC Unpaved Roads $91,609.60  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 44 - Rte. 0258 NC Unpaved Roads $274,828.80  $          351,000.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 45 - Rte. 0259 NC Unpaved Roads $91,609.60  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 49 - Rte. 0260 NC Unpaved Roads $274,828.80  $          664,470.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI BW Ramp 55 Boardwalk NC Trails $105,211.37  $          100,000.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Coast Guard Station (Hilton) NC Buildings $4,514,786.29  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS Lifesaving Station (Ranger Station) NC Buildings $607,229.13  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI BW Coquina Boardwalk NC Trails $234,963.35  $          113,859.70 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI HS LH Cistern NC Water Systems $273,715.98  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI RD LH Bay Drive - Rte. 0202 NC Paved Roads $1,945,826.49  $          299,445.17 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
BI RD Off Island Road - Rte. NC Unpaved Roads $245,112.64  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI RD Highway 12 - Rte. 0010 NC Paved Roads $8,490,879.23  $          907,830.49 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
BI RMP Ramp 2 - Rte. 0264 NC Unpaved Roads $91,609.60  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
BI RMP Ramp 4 - Rte. 0265 NC Unpaved Roads $123,486.29  $          270,000.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Ramp 23 - Rte. 0266 NC Unpaved Roads $33,018.22  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI BD Visitor Center NC Buildings $525,708.74  $            99,100.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI MW Silver Lake Dock NC All Others $826,505.33  $          159,970.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI MW Soundside Day Use Boat Ramp NC All Others $547,673.69  $            88,000.00 2
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Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI HS Cistern NC Water Systems $182,477.32  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI BW Ocracoke Day Use Overlook Boardwalk/Deck NC Trails $119,929.21  $          168,263.64 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI RD Airport Access/Ramp 52 - Rte. 0237 NC Paved Roads $1,768,933.17  $              6,298.40 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RD Ferry Harbor (Prong) Road - Rte. 0267 NC Unpaved Roads $105,508.99  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RD Borrow Pit Road - Rte. 0268 NC Unpaved Roads $52,754.49  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RD Quoke Hammock Road - Rte. 0269 NC Unpaved Roads $87,924.16  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RMP Ramp 59 - Rte. 0270 NC Unpaved Roads $183,219.20  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RMP Ramp 67 - Rte. 0271 NC Unpaved Roads $109,606.05  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RMP Ramp 69 - Rte. 0272 NC Unpaved Roads $91,609.60  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RMP Ramp 70 - Rte. 0273 NC Unpaved Roads $172,076.71  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI RMP Ramp 72 (South Point Road) - Rte. 0273 NC Unpaved Roads $628,918.56  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR BD Visitor Center NC Buildings $2,873,661.09  $            12,217.10 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR BD VC Comfort Station NC Buildings $239,294.58  $            99,050.97 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR BD Bally Bldg NC Buildings $762,876.68  $            27,484.15 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR BD Museum Resource Bldg (MRC) NC Buildings $968,498.33  $            16,439.04 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR WP  Water Treatment Plant NC Water Systems $1,709,229.17  $            60,982.38 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB TR Historic Monument Trails NC Trails $1,007,514.14  $                431.31 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright BrothWB Airstrip NC All Others $4,963,383.18  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 46.5 - Rte. 0275 NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 48 - Rte. 0276 NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP Soundside Access 52.5 - Rte. 0277 NC Unpaved Roads $31,972.42  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RMP SS Access 53 - Rte. 0278 NC Unpaved Roads $36,643.84  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI RD Hatteras Inlet Pole Rd - Rte. 0426 NC Unpaved Roads $2,134,087.25  $       1,079,245.51 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI RD Hatteras Inlet Cable Crossing Road - Rte. NC Paved Roads $80,671.47  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI MW Oregon Inlet Fishing Center Marina NC All Others $10,499,159.01  $       2,888,292.41 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth BI FS Oregon Inlet Fishing Center Fuel System NC All Others $461,179.03  $            51,751.75 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth HI WP Frisco Water System NC Water Systems $7,020,881.68  $            63,486.56 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth OI WP Ocracoke Campground Water Distribution System NC Water Systems $539,601.46  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth FR ML Visitor Center/Headquarters NC All Others $2,868,254.93  $                       -   2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
OI  WW South End Wastewater System NC

Waste Water

Systems
$298,879.20  $              1,379.39 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
BI WW Light Station Wastewater System NC

Waste Water

Systems
$59,286.65  $            15,000.00 2

Cape Hatteras Group - Cape Hatteras NS, Fort Raleigh NHS, Wright Broth
HI WW Historic District Wastewater System NC

Waste Water

Systems
$643,958.42  $                       -   2

Cape Lookout NS
HI WW Septic Tank Administrative Bldg. & Visitor Center NC

Waste Water

Systems
$19,253.94  $            72,000.00 2

Cape Lookout NS CP BW Park Service Dock Boardwalk NC Trails $387,167.38  $          157,000.00 2

Cape Lookout NS CP MW South Core Banks Marine/Waterways NC All Others $3,620,473.37  $          641,451.15 2

Cape Lookout NS SB MW Shackleford Banks Marine/Waterways NC All Others $522,140.77  $                       -   2

Cape Lookout NS CP BD Cape Lookout Light House Keepers Quarters NC Buildings $1,689,325.81  $          272,561.34 2

Cape Lookout NS HI BD Park Housing Quarters 101, QMIS-00000101 NC Housing $294,152.74  $                       -   2

Cape Lookout NS HI BD Park Housing Quarters 105, QMIS-00000105 NC Housing $146,410.59  $       1,260,523.36 2

Cape Lookout NS HI BD Park Housing Quarters 106, QMIS-00000106 NC Housing $199,578.45  $          420,653.17 2

Cape Lookout NS CP BW Bridge Boardwalk Cape NC Paved Roads $406,834.69  $                       -   2

Cape Lookout NS CP ML Bridge Lighthouse Cape NC Paved Roads $1,220,612.84  $                       -   2

Cape Lookout NS HI FS Fuel Farm Harkers Island NC All Others $528,585.95  $          152,696.33 2

Cape Lookout NS HI BD Harkers Island Admin. Bldg. & VC NC Housing $7,800,741.69  $       2,807,406.13 2

Cape Lookout NS CP ML Cape Lookout Historic Landscape NC All Others $17,223,393.60  $            48,907.80 2

Cape Lookout NS PV ML Portsmouth Village Historic Landscape NC All Others $23,351,295.74  $          390,460.80 2

Cape Lookout NS HI ML Harkers Island Landscape NC All Others $5,437,697.31  $            37,200.00 2

Cape Lookout NS GI ML Maintained Landscape NC All Others $6,621,941.59  $            38,115.68 2

Cape Lookout NS LP ML Maintained Landscape NC All Others $408,647.68  $            86,676.58 2

Canaveral NS AD Schultz (Leeper) Grounds FL All Others $48,630.15  $                       -   2

Canaveral NS AD Maintain Landscape Apollo Grounds FL All Others $202,539.29  $                       -   2

Canaveral NS AD Maintain Landscape South Atlantic Grounds FL All Others $8,101.57  $                       -   2

Canaveral NS PD Entrance Station FL Buildings $48,661.47  $              9,431.34 2

Canaveral NS PD Ranger Station FL Buildings $239,244.55  $            19,440.23 2

Canaveral NS PD Ranger Station Garage FL Buildings $240,778.51  $              4,173.20 2

Canaveral NS PD Ranger Station Pump House FL Buildings $16,514.02  $              1,277.27 2

Canaveral NS AD Apollo Beach Road - Rte 0013 FL Paved Roads $10,705,041.21  $     11,909,821.82 2

Canaveral NS AD Eldora Loop Road - Rte 0205 FL Paved Roads $1,835,149.92  $          828,352.60 2

Canaveral NS PD Playalinda Beach Access Road - Rte 0300 FL Paved Roads $6,438,317.64  $       3,391,673.09 2

Canaveral NS PD Playalinda Beach Road - Rte 0010 FL Paved Roads $6,575,953.89  $          441,450.00 2

Canaveral NS AD Entrance Station FL Buildings $70,964.65  $            25,606.82 2

Canaveral NS AD Boardwalk 5 FL Trails $80,936.94  $                       -   2

Canaveral NS AD Boardwalk Turtle Mound FL Trails $183,411.55  $                       -   2

Canaveral NS PD Boardwalk Administrative FL Trails $60,826.84  $                       -   2

Canaveral NS PD Boardwalk Eddy Creek/Pavillion FL Trails $218,728.35  $                       -   2

Canaveral NS PD Boardwalk 8 FL Trails $49,902.84  $                       -   2

Canaveral NS AD Schultz House (Leeper) FL Buildings $398,089.19  $          122,406.12 2

Canaveral NS AD Fuel Dispensing Tank FL All Others $34,853.19  $                       -   2

Canaveral NS AD Fellers Estate Grounds (UCF) FL All Others $60,667.58  $                       -   2

Canaveral NS AD Visitor Center Grounds FL All Others $151,668.96  $                       -   2

Canaveral NS AD Eldora Grounds FL All Others $78,867.86  $                       -   2

Canaveral NS AD Turtle Mound Grounds FL All Others $47,102.16  $                180.20 2

Canaveral NS SR Seminole Rest Trail FL Trails $515,475.58  $            32,523.12 2

Canaveral NS SR Seminole Rest Instone House FL Buildings $1,723,016.81  $          803,683.02 2

Cane River Creole NHP Wood Cotton Screw Press (Magnolia) LA All Others $2,723,820.15  $            30,052.00 2

Cane River Creole NHP North Slave-Tenant Cabin LA Buildings $291,555.28  $            45,582.41 2

Cane River Creole NHP Overseers House (Oakland) LA Buildings $1,193,403.95  $            21,968.81 2

Cane River Creole NHP West Pigeonnier LA Buildings $94,258.38  $              6,931.21 2

Cane River Creole NHP East Pigeonnier LA Buildings $93,718.68  $            13,490.36 2

Cane River Creole NHP Mule Barn LA Buildings $284,057.76  $                       -   2

Cane River Creole NHP Carpenters Shop LA Buildings $156,891.39  $              5,025.76 2

Cane River Creole NHP Store (Oakland) LA Buildings $1,725,435.90  $              6,762.12 2

Cane River Creole NHP Main House (Oakland) LA Buildings $4,793,958.65  $          669,907.22 2

Cane River Creole NHP Manage Cultural Landscape (Oakland) LA All Others $11,307,597.85  $          133,632.91 2

Cane River Creole NHP Manage Cultural Landscape (Magnolia) LA All Others $3,912,429.83  $          400,298.77 2

Cane River Creole NHP Bottle Garden LA All Others $6,632,136.99  $          122,472.13 2

Cane River Creole NHP Store (Magnolia) LA Buildings $1,698,031.65  $            41,249.29 2

Cane River Creole NHP Blacksmith Shop LA Buildings $800,210.95  $            30,085.19 2

Cane River Creole NHP Slave Quarters 3 LA Buildings $359,700.56  $          146,164.46 2

Cane River Creole NHP Slave Quarters 4 LA Buildings $360,498.83  $          147,089.61 2

Cane River Creole NHP Slave Quarters 5 LA Buildings $413,195.92  $          141,784.41 2

Cane River Creole NHP Slave Quarters 6 LA Buildings $189,828.66  $          108,545.54 2

Cane River Creole NHP Slave Quarters 7 LA Buildings $414,075.22  $            60,246.91 2

Cane River Creole NHP Slave Quarters 8 LA Buildings $388,650.58  $            54,933.60 2

Carl Sandburg Home NHS CARL Water System NC Water Systems $2,388,986.01  $                       -   2

Carl Sandburg Home NHS GB - Livestock NC All Others $11,664.38  $                       -   2

Carl Sandburg Home NHS
GB - Buck House Road (Gravel) NC Unpaved Roads $108,631.90  $              1,674.08 2

Carl Sandburg Home NHS MH - Public Restroom NC Buildings $271,742.49  $                       -   2

Carl Sandburg Home NHS FL - Front Lake NC All Others $845,905.91  $                       -   2

Carl Sandburg Home NHS GB - Main Goat Barn Landscape NC All Others $2,661,520.88  $       1,368,244.50 2

Carl Sandburg Home NHS FL - Front Lake Landscape NC All Others $4,463,331.01  $          680,000.00 2

Carl Sandburg Home NHS MH - Main House Interpretive Media NC All Others $13,712.17  $                       -   2

Carl Sandburg Home NHS FL - Contact Station Trai NC Trails $74,606.49  $            13,243.72 2

Carl Sandburg Home NHS AM - Pump House NC Buildings $265,028.74  $                       -   2

Carl Sandburg Home NHS GB - Farm Managers House - HS-11 NC Housing $840,957.20  $            16,448.36 2

Carl Sandburg Home NHS MH - Wash House/Chicken House- HS-05 NC Buildings $489,862.11  $            10,269.58 2

Carl Sandburg Home NHS FL - Front Lake Dam - HS-39 NC All Others $223,684.12  $            14,822.58 2

Carl Sandburg Home NHS MH - Tenant House - HS-04 NC Buildings $333,580.13  $            13,862.37 2

Carl Sandburg Home NHS MH - Garage - HS-02 NC Buildings $325,897.49  $              4,584.29 2

Carl Sandburg Home NHS MH - Swedish House HS-03 NC Buildings $507,965.53  $            33,846.97 2

Carl Sandburg Home NHS GB - Horse Barn - HS-17 NC Buildings $388,778.17  $            85,373.00 2

Carl Sandburg Home NHS GB - Barn Garage - HS-13 NC Buildings $415,152.59  $            67,280.00 2

Carl Sandburg Home NHS GM - Mountain Reservoir - HS-42 NC All Others $10,534.39  $                       -   2

Carl Sandburg Home NHS
AM - Back Drive RT 0401 NC Unpaved Roads $790,748.93  $              1,674.08 2

Carl Sandburg Home NHS
MH - Lake Access RT 0402 NC Unpaved Roads $18,943.57  $              1,255.22 2

Carl Sandburg Home NHS FL - Front Lake Trail - HS-46G NC Trails $106,306.33  $            29,244.54 2

Carl Sandburg Home NHS GM - Spring Trail - HS-46D NC Trails $66,793.07  $              3,739.19 2

Carl Sandburg Home NHS MH - Main House Cultural Landscape NC All Others $5,871,758.82  $       1,628,876.00 2

Castillo de San Marcos NM & Fort Matanzas NM
FOMA Visitor Parking North, RT 900A FL Unpaved Roads $3,593.18  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM
FOMA Visitor Parking, South, RT 900B FL Unpaved Roads $3,389.49  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Visitor Center FL Buildings $147,639.07  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Beach FL All Others $4,349,893.36  $                       -   2
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Castillo de San Marcos NM & Fort Matanzas NM CASA Moat FL All Others $47,644,183.22  $          744,370.42 2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Public Restrooms FL Buildings $306,649.10  $              4,271.40 2

Castillo de San Marcos NM & Fort Matanzas NM CASA Hot Shot Furnace FL All Others $418,496.20  $            81,022.76 2

Castillo de San Marcos NM & Fort Matanzas NM CASA Public Restrooms FL Buildings $211,392.15  $              7,979.84 2

Castillo de San Marcos NM & Fort Matanzas NM CASA Maintained Landscapes FL All Others $1,797,498.41  $            28,580.80 2

Castillo de San Marcos NM & Fort Matanzas NM CASA Gift Shop FL Buildings $149,609.54  $            22,087.57 2

Castillo de San Marcos NM & Fort Matanzas NM CASA  Fort Electrical Distribution System FL All Others $71,727.17  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM CASA City Gate FL All Others $13,686,205.53  $              6,036.72 2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Maintained Landscape FL All Others $445,195.40  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM CASA Main  Visitor Parking Lot FHWA RT 902 FL Paved Roads $607,751.17  $          297,932.66 2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Visitor Parking Road FHWA RT 900 FL Paved Roads $306,880.31  $          594,813.97 2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Maintenance Shop FL Buildings $349,701.28  $          280,838.84 2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Water System FL Water Systems $252,547.21  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM CASA/FOMA Computer System FL All Others $419,257.25  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM CASA Phone System FL All Others $39,297.07  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Phone System FL All Others $2,790.23  $                       -   2

Castillo de San Marcos NM & Fort Matanzas NM FOMA Fuel  System FL All Others $15,605.21  $                       -   2

Chattahoochee River NRA Johnson Ferry North - Pavilion GA Buildings $338,022.06  $            12,451.24 2

Chattahoochee River NRA Island Ford - HazMat Storage GA Buildings $191,446.63  $                       -   2

Chattahoochee River NRA Park Boundary GA All Others $345,680.23  $            51,369.43 2

Chattahoochee River NRA Island Ford - Maintenance Storage - Bally Bldg GA Buildings $473,792.90  $              4,377.96 2

Chattahoochee River NRA Island Ford - HazMat Storage GA Buildings $48,236.83  $                       -   2

Chattahoochee River NRA Island Ford - Bally Bldg - Gym GA Buildings $1,179,122.59  $          101,890.00 2

Chattahoochee River NRA Island Ford - Headquarters Fleet Parking GA Paved Roads $100,874.70  $          145,012.49 2

Chattahoochee River NRA Allenbrook - Historic Allenbrook House GA Buildings $841,553.21  $              8,550.00 2

Chattahoochee River NRA CREEC  - Education Building GA Buildings $1,050,039.60  $            79,837.21 2

Chattahoochee River NRA CREEC  - Meeting Deck GA Buildings $1,070,301.56  $                       -   2

Chattahoochee River NRA PW  Akers Mill - Bally Building GA Buildings $262,201.69  $                       -   2

Chattahoochee River NRA Johnson Ferry South - Pavilion GA Buildings $169,071.63  $                       -   2

Chickamauga & Chattanooga NMP Point Park Historic Entrance TN All Others $13,335,822.90  $                       -   2

Chickamauga & Chattanooga NMP Chickamauga Battlefield Section 2 Maintained Landscape TN All Others $15,632,940.29  $          176,496.57 2

Chickamauga & Chattanooga NMP Chickamauga Battlefield Section 3 Maintained Landscape TN All Others $12,797,425.80  $          143,345.70 2

Chickamauga & Chattanooga NMP LOM Battlefield Memoral Plaques, Markers & Monuments TN All Others $636,728,376.75  $                       -   2

Chickamauga & Chattanooga NMP CHCH Maintenance Compound Bldg. A  Office GA Buildings $2,027,963.84  $            26,529.25 2

Chickamauga & Chattanooga NMP Snodgrass House TN Buildings $160,011.79  $                       -   2

Chickamauga & Chattanooga NMP Brotherton House TN Buildings $125,391.85  $              2,181.06 2

Chickamauga & Chattanooga NMP Kelly House TN Buildings $135,775.13  $                       -   2

Chickamauga & Chattanooga NMP CHCH Administration Building (Headquarters) TN Housing $1,773,897.03  $          162,295.65 2

Chickamauga & Chattanooga NMP LOM Ochs Museum TN Buildings $1,281,321.75  $          179,819.47 2

Chickamauga & Chattanooga NMP LOM Cravens House TN Buildings $1,517,704.25  $            81,863.94 2

Chickamauga & Chattanooga NMP LOM Cravens Kitchen TN Buildings $134,074.74  $              2,503.33 2

Chickamauga & Chattanooga NMP Lower Truck Trail TN Trails $647,171.41  $            25,818.97 2

Chickamauga & Chattanooga NMP Upper Truck Trail TN Trails $1,442,747.55  $            23,773.42 2

Chickamauga & Chattanooga NMP Rifle Pit  Trail TN Trails $146,069.07  $                       -   2

Chickamauga & Chattanooga NMP Braggs Reservation Memorial Plaques, Markers, & Monuments TN All Others $9,757,918.00  $                       -   2

Chickamauga & Chattanooga NMP Ohio Reservation Memorial Plaques, Markers, & Monuments TN All Others $421,253.28  $                       -   2

Chickamauga & Chattanooga NMP Turchin Res Memoral Plaques, Markers & Monuments TN All Others $505,503.94  $                       -   2

Chickamauga & Chattanooga NMP Delong Reservation Memorial Plaques, Markers, & Monuments TN All Others $547,629.26  $                       -   2

Chickamauga & Chattanooga NMP Pennsylvania Reservation Memoral Plaques, Markers & Monument TN All Others $395,792.73  $                       -   2

Chickamauga & Chattanooga NMP Orchard Knob Res. Memoral Plaques, Markers & Monuments TN All Others $2,619,004.66  $                       -   2

Chickamauga & Chattanooga NMP City of Fort Oglethorpe Memoral Plaques, Markers & Monuments GA All Others $1,714,139.70  $                       -   2

Chickamauga & Chattanooga NMP City of Chickamauga Memoral Plaques, Markers & Monuments GA All Others $681,902.06  $                       -   2

Chickamauga & Chattanooga NMP City of Ringgold Memoral Plaques, Markers & Monuments GA All Others $64,375.93  $                       -   2

Chickamauga & Chattanooga NMP City of Rossville Memoral Plaques, Markers & Monuments GA All Others $144,714.53  $                       -   2

Chickamauga & Chattanooga NMP City of Chattanooga Memoral Plaques, Markers & Monuments TN All Others $210,626.64  $                       -   2

Chickamauga & Chattanooga NMP Wauhatchie Reservation Memoral Plaques, Markers & Monuments TN All Others $703,190.94  $                       -   2

Chickamauga & Chattanooga NMP South Crest Road Memoral Plaques, Markers & Monuments GA All Others $1,380,852.54  $            74,453.78 2

Chickamauga & Chattanooga NMP North Crest Road Memoral Plaques, Markers & Monuments TN All Others $809,285.82  $            42,671.50 2

Chickamauga & Chattanooga NMP City of LaFayette Memoral Plaques, Markers & Monuments GA All Others $18,001.42  $                       -   2

Chickamauga & Chattanooga NMP Chick Battlefield Sect 6  Memoral Plaques, Markers & Monumen TN All Others $2,937,116.95  $            34,460.11 2

Chickamauga & Chattanooga NMP Sherman Res. Memoral Plaques, Markers & Monuments TN All Others $4,898,168.85  $                       -   2

Chickamauga & Chattanooga NMP Chickamauga Battlefield Sect 1 Memorial Plaques, Markers & M GA All Others $15,995,579.44  $                       -   2

Chickamauga & Chattanooga NMP Chick Battlefield Sect 2 Memoral Plaques, Markers & Monument GA All Others $12,007,174.91  $            58,476.73 2

Chickamauga & Chattanooga NMP Chick Battlefield Sect 3 Memoral Plaques, Markers & Monument GA All Others $12,244,852.55  $          245,106.86 2

Chickamauga & Chattanooga NMP Chick Battlefield Sect 4 Memoral Plaques, Markers & Monument GA All Others $11,806,023.36  $          136,394.83 2

Chickamauga & Chattanooga NMP Chick Battlefield Sect 5 Memoral Plaques, Markers & Monument TN All Others $14,808,320.76  $          137,139.73 2

Chickamauga & Chattanooga NMP Cravens House Trail TN Trails $272,287.11  $                       -   2

Chickamauga & Chattanooga NMP CHCH Maint Compnd Bldg B LE Vehicles GA Buildings $414,625.56  $            12,179.47 2

Chickamauga & Chattanooga NMP CHCH Maintenance Compound Bldg C (BlackSmith) GA Buildings $599,176.97  $              4,527.22 2

Chickamauga & Chattanooga NMP CHCH Maintenance Compound Bldg D (Carpenter Shop) GA Buildings $640,850.51  $                       -   2

Chickamauga & Chattanooga NMP CHCH Maintenance Compound Bldg E (Oil House) GA Buildings $134,919.00  $                       -   2

Chickamauga & Chattanooga NMP New Jersey Monument (Orchard Knob) TN All Others $1,886,158.75  $                       -   2

Chickamauga & Chattanooga NMP Illinois Monument (Orchard Knob) TN All Others $4,624,448.30  $                       -   2

Chickamauga & Chattanooga NMP Maryland Monument (Orchard Knob) TN All Others $4,132,494.68  $                       -   2

Chickamauga & Chattanooga NMP New York Monument (Orchard Knob) TN All Others $6,559,666.21  $                       -   2

Chickamauga & Chattanooga NMP Wisconsin Monument (Orchard Knob) TN All Others $3,965,146.19  $                       -   2

Chickamauga & Chattanooga NMP Iowa Monument (Sherman) TN All Others $9,228,325.40  $                       -   2

Chickamauga & Chattanooga NMP Minnesota Monument (DeLong) TN All Others $1,743,786.38  $                       -   2

Chickamauga & Chattanooga NMP Ohio Monument (Ohio) TN All Others $21,855,146.73  $                       -   2

Chickamauga & Chattanooga NMP Illinois Monument (Braggs) TN All Others $27,802,604.15  $                       -   2

Chickamauga & Chattanooga NMP Iowa Monument (Rossville) GA All Others $18,417,193.40  $            61,233.00 2

Chickamauga & Chattanooga NMP Iowa Monument (Cravens Terrace) TN All Others $21,842,825.07  $                       -   2

Chickamauga & Chattanooga NMP Ohio Monument (Cravens Terrace) TN All Others $25,163,178.53  $                       -   2

Chickamauga & Chattanooga NMP New York Monument (Cravens Terrace) TN All Others $16,628,748.56  $                       -   2

Chickamauga & Chattanooga NMP New York Monument (Point Park) TN All Others $42,366,207.65  $                       -   2

Chickamauga & Chattanooga NMP Florida Monument (CHIK-1) GA All Others $4,811,330.30  $                       -   2

Chickamauga & Chattanooga NMP Kentucky Monument (CHIK-2) GA All Others $7,216,540.49  $            30,000.00 2

Chickamauga & Chattanooga NMP Wilder Brigade Monument (CHIK-4) GA All Others $23,223,995.22  $                       -   2

Chickamauga & Chattanooga NMP Alabama Monument (CHIK-2) GA All Others $1,161,767.40  $                       -   2

Chickamauga & Chattanooga NMP Georgia Monument (CHIK-2) GA All Others $29,096,244.89  $            60,000.00 2

Chickamauga & Chattanooga NMP South Carolina Monument (CHIK-5) TN All Others $5,892,490.88  $            50,796.80 2

Charles Pinckney NHS Computer System SC All Others $122,440.73  $                       -   2

Charles Pinckney NHS CHPI Snee Farm Curatorial Building SC Buildings $1,175,867.82  $              8,900.00 2

Charles Pinckney NHS
CHPI NHS Pkg Area, Unpaved., RT     -Asset 1350 SC Unpaved Roads $48,205.88  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSteeple Building Landscape VI All Others $68,152.20  $            19,800.00 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaCHRI Public Restroom VI Buildings $357,473.87  $            93,000.00 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaInterp Media-Fort Christianvaern Exhibits VI All Others $2,147,068.32  $          185,000.00 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaInterp Media- Scale House Exhibits VI All Others $1,112.07  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaInterp Media- Steeple Building Exhibits VI All Others $778,838.66  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaParking Lot Hospital St. RT 0900 VI Paved Roads $890,199.80  $          419,718.65 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaCHRI Landscaping VI All Others $392,206.87  $              6,200.00 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSion Ridge Electrical System VI All Others $226,229.38  $                       -   2

Congaree NP Water System - HH SC Water Systems $208,337.17  $              7,000.00 2

Congaree NP Fire Suppression System SC Water Systems $997,507.29  $                       -   2

Congaree NP Learning Center SC Buildings $550,019.62  $            28,561.52 2

Congaree NP Comfort Station - LC SC Buildings $204,062.55  $            33,802.12 2

Congaree NP Ranger Station SC Buildings $614,405.56  $            84,415.98 2

Congaree NP Longleaf Campground SC Campgrounds $220,374.12  $              7,905.00 2

Congaree NP Bluff Campsite SC Campgrounds $27,642.75  $            25,000.00 2

Congaree NP Maintenance Shop/Office SC Buildings $1,008,853.61  $            11,340.00 2

Congaree NP Cedar Creek Canoe Trail SC Trails $4,495,374.07  $                       -   2

Cowpens NB Visitor Center Maintained Landscape SC All Others $175,550.64  $                       -   2

Cowpens NB
WW Visitor Center Wastewater System (Septic System) SC

Waste Water

Systems
$222,884.84  $                       -   2

Cowpens NB Entrance Maintained Landscape SC All Others $18,811.36  $            16,388.00 2

Cowpens NB Scruggs House Maintained Landscape SC All Others $100,371.33  $                       -   2

Cowpens NB Core Battlefield Maintained Landscape SC All Others $32,690,107.70  $          164,661.38 2

Cowpens NB 1932 Monument SC All Others $935,207.40  $            75,153.94 2

Cowpens NB Maintenance Building SC Buildings $612,420.38  $            38,949.80 2

Cowpens NB Visitor Center Parking RT#0900 SC Paved Roads $642,481.49  $            38,879.84 2

Cowpens NB Over Look Number 1 Parking RT #0903 SC Paved Roads $68,494.49  $              7,986.60 2

Cowpens NB Scruggs House Parking RT #0904 SC Paved Roads $159,104.39  $          217,039.51 2

Cowpens NB Battlefield Parking #1 RT #0905 SC Paved Roads $211,777.99  $            11,701.02 2

Cowpens NB Battlefield Parking #2 RT #0906 SC Paved Roads $59,317.45  $              7,305.66 2

Cowpens NB Picnic Shelter SC Buildings $273,076.72  $                       -   2

Cowpens NB Scruggs  Chimney SC All Others $256,976.77  $                       -   2

Cumberland Gap NHP Visitor Center Parking, RT100 KY Paved Roads $984,781.27  $          405,454.10 2

Cumberland Gap NHP Waterless Comfort Station @ TW Civic Park VA Buildings $124,178.54  $                  78.03 2

Cumberland Gap NHP WRCG Road Loop , RT 202ZZ VA Paved Roads $2,714,886.74  $          684,157.59 2

Cumberland Gap NHP Pinnacle Parking, RT 913 KY Paved Roads $880,870.35  $          192,877.83 2

Cumberland Gap NHP Lige Gibbons Barn KY Buildings $89,158.80  $                       -   2

Cumberland Gap NHP Willie Gibbons Barn KY Buildings $353,748.24  $                       -   2

Cumberland Gap NHP Willie Gibbons Sheep Barn KY Buildings $212,116.36  $                       -   2

Cumberland Gap NHP Finley Hensley Barn KY Buildings $84,205.53  $                       -   2

Cumberland Gap NHP US Highway 25E Southbound CUGA Entrance and Exit Ramp, RT 01 KY Paved Roads $629,768.32  $          239,660.48 2

Cumberland Gap NHP Fueling Station KY All Others $48,740.60  $              4,042.18 2

Cumberland Gap NHP Fort Farragut KY All Others $102,983.10  $                       -   2

Cumberland Gap NHP Fort Edgar KY All Others $229,444.40  $                       -   2

Cumberland Gap NHP Object Lesson Trail KY Trails $199,767.05  $                426.54 2

Cumberland Gap NHP Little Yellow Creek Bridge #1, 5230-002P KY Paved Roads $287,153.90  $          286,200.00 2

Cumberland Gap NHP Tiprell Road Bridge #1, 5230-011P KY Paved Roads $12,451,137.83  $            41,985.00 2

Cumberland Gap NHP Tiprell Road Bridge #2, 5230-012P TN Paved Roads $12,451,809.71  $            44,550.00 2

Cumberland Gap NHP Little Yellow Creek Culvert #1, 5230-003P KY Paved Roads $1,057,079.12  $            47,250.00 2
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Cumberland Gap NHP Little Yellow Creek Culvert #2, 5230-007P KY Paved Roads $6,271,554.84  $            26,223.75 2

Cumberland Gap NHP Little Yellow Creek Culvert #3, 5230-008P KY Paved Roads $5,026,500.78  $            37,800.00 2

Cumberland Gap NHP Hensley Settlement Waterless Comfort Station KY Buildings $61,643.48  $                       -   2

Cumberland Gap NHP Bartlett Park Group Shelter #1 KY Buildings $148,218.39  $            29,392.29 2

Cumberland Gap NHP Bartlett Park Group Shelter #2 KY Buildings $148,218.39  $                465.00 2

Cumberland Gap NHP Ft. McCook KY All Others $70,484.39  $                       -   2

Cumberland Gap NHP Fort Lyon KY All Others $302,653.60  $                       -   2

Cumberland Gap NHP Willie Gibbons Hen House KY Buildings $44,791.49  $                       -   2

Cumberland Gap NHP Willie Gibbons Granary KY Buildings $103,113.74  $                       -   2

Cumberland Gap NHP Willie Gibbons Smokehouse KY Buildings $51,323.58  $            21,667.72 2

Cumberland Gap NHP Willie Gibbons Outhouse KY Buildings $13,997.34  $                       -   2

Cumberland Gap NHP Willie Gibbons Spring House KY Buildings $26,128.37  $                       -   2

Cumberland Gap NHP Willie Gibbons Hog Pen KY Buildings $41,992.02  $                       -   2

Cumberland Gap NHP Willie Gibbons Black Smith Shop KY Buildings $143,706.02  $                       -   2

Cumberland Gap NHP Willie Gibbons Wood Shed KY Buildings $55,989.36  $                       -   2

Cumberland Gap NHP Lige Gibbons Corn Crib KY Buildings $66,254.08  $                       -   2

Cumberland Gap NHP Lige Gibbons Outhouse KY Buildings $16,330.23  $                       -   2

Cumberland Gap NHP Lige Gibbons Hog Pen KY Buildings $23,328.90  $                       -   2

Cumberland Gap NHP Lige Gibbons Hen House KY Buildings $23,328.90  $                       -   2

Cumberland Gap NHP Cumberland Gap (Town) Area Maintained Landscapes TN All Others $2,425,281.33  $                       -   2

Cumberland Gap NHP Daniel Boone Parking Access Road TN Paved Roads $596,622.62  $          285,992.36 2

Cumberland Gap NHP Daniel Boone VIC Interpretive Media TN All Others $1,166,445.00  $            33,101.00 2

Cumberland Gap NHP Wilderness Road Corridor Interpretive Media KY All Others $349,933.50  $                       -   2

Cumberland Gap NHP Wilderness Road Campground Maintained Landscape VA Campgrounds $2,122,121.16  $          276,098.64 2

Cumberland Gap NHP Brush Mountain Schoolhouse KY Buildings $182,897.59  $                       -   2

Cumberland Gap NHP Lige Hensley House KY Buildings $289,759.12  $              1,281.26 2

Cumberland Gap NHP Lige Gibbons House KY Buildings $235,216.23  $                       -   2

Cumberland Gap NHP Headquarters Building KY Buildings $1,382,007.92  $            50,108.94 2

Cumberland Gap NHP WRCG Comfort Station #1 VA Buildings $244,875.06  $              2,300.21 2

Cumberland Gap NHP WRCG Comfort Station #2 VA Buildings $244,875.06  $              2,300.21 2

Cumberland Gap NHP WRCG Comfort Station #3 VA Buildings $269,654.09  $              2,300.21 2

Cumberland Gap NHP Sugar Run Comfort Station KY Buildings $139,928.61  $              4,600.42 2

Cumberland Gap NHP Bartlett Park Picnic Area Maintained Landscapes KY All Others $374,537.12  $          126,555.23 2

Cumberland Gap NHP Bartlett Park Comfort Station KY Buildings $118,793.56  $              1,409.20 2

Cumberland Gap NHP Wilderness Road Campground Amphitheater VA All Others $1,210,303.33  $              1,618.70 2

Cumberland Gap NHP Willie Gibbons House (site) KY All Others $456,851.40  $                960.00 2

Cumberland Gap NHP Finley Hensley House KY Buildings $306,803.78  $                       -   2

Cumberland Gap NHP Bartlett Park Road, RT 012 KY Paved Roads $1,241,564.06  $          217,203.36 2

Cumberland Gap NHP Highway 988 (Sugar Run Rd, RT100) KY Paved Roads $7,624,359.01  $       1,367,823.86 2

Cumberland Gap NHP Wilderness Road Campground Access Road, Rte 105 VA Paved Roads $1,491,556.55  $          429,628.63 2

Cumberland Gap NHP
Shillalah Creek Road, RT 701 KY Unpaved Roads $1,578,631.20  $            53,293.29 2

Cumberland Gap NHP Tri State Trail KY Trails $307,531.10  $              6,091.12 2

Cumberland Gap NHP Lewis Hollow Trail VA Trails $256,332.82  $          128,759.18 2

Cumberland Gap NHP Iron Furnace TN All Others $186,817.83  $                       -   2

Cumberland Gap NHP Ft Lyon Trail KY Trails $23,051.85  $                       -   2

Cumberland Gap NHP Harlan Road Trail KY Trails $701,550.79  $          176,173.66 2

Cumberland Gap NHP Daniel Boone Comfort Station TN Buildings $285,323.18  $              2,300.21 2

Cumberland Gap NHP Daniel Boone Parking TN Paved Roads $553,426.49  $          257,718.13 2

Cumberland Gap NHP Hensley Fencing KY All Others $93,128.13  $                       -   2

Cumberland Gap NHP Group Shelter @  TW Civic Park VA Buildings $303,788.94  $                       -   2

Cumberland Island NS Dungeness Seawall GA All Others $4,263,278.71  $              4,588.82 2

Cumberland Island NS
Bachlott House Parking Lot GA Unpaved Roads $58,158.46  $                       -   2

Cumberland Island NS Plum Orchard Well Pump House (Octagon) GA Buildings $110,077.07  $            10,373.43 2

Cumberland Island NS Dungeness Mansion Maintained Landscapes GA All Others $2,283,877.09  $                       -   2

Cumberland Island NS Dungeness Pergola GA Buildings $597,468.68  $                       -   2

Cumberland Island NS Settlement Area Maintained Landscape GA All Others $92,636.62  $            31,804.93 2

Cumberland Island NS Dungeness Recreation Guest House (Ruin) GA All Others $318,104.17  $                       -   2

Cumberland Island NS Stafford Beach House Kitchen & Bedroom GA Buildings $424,610.94  $              1,852.31 2

Cumberland Island NS Greene-Miller Cemetery GA All Others $98,305.37  $                       -   2

Cumberland Island NS Dungeness Dock Cistern (Ruin) GA All Others $304,830.96  $                       -   2

Cumberland Island NS Dungeness Carriage House Cistern GA All Others $563,584.54  $                       -   2

Cumberland Island NS Dungeness Captain's House Cistern GA All Others $304,830.96  $                       -   2

Cumberland Island NS Stafford Slave Settlement Well GA All Others $139,109.17  $                       -   2

Cumberland Island NS White Cottage Duck Pond GA All Others $81,672.05  $                       -   2

Cumberland Island NS
Dungeness Beach Access Road GA Unpaved Roads $82,628.27  $                       -   2

Cumberland Island NS
Table Point Road GA Unpaved Roads $100,846.20  $                       -   2

Cumberland Island NS
Plum Orchard Spur Road GA Unpaved Roads $56,725.99  $                       -   2

Cumberland Island NS
First African Baptist Church Loop Road GA Unpaved Roads $216,284.02  $                       -   2

Cumberland Island NS Interpretive Media  Ice House Exhibits GA All Others $843,172.89  $                       -   2

Cumberland Island NS Interpretive Media  Island Landscape GA All Others $338,626.49  $                       -   2

Cumberland Island NS The Grange Dock House GA Buildings $247,174.36  $                       -   2

Cumberland Island NS Mainland Visitor Center GA Buildings $2,148,662.61  $            44,535.78 2

Cumberland Island NS Bachlott House GA Buildings $1,117,068.43  $          165,041.32 2

Cumberland Island NS Mainland Museum GA Buildings $4,928,837.78  $          144,993.48 2

Cumberland Island NS Dungeness Captains House GA Buildings $674,150.80  $          100,157.90 2

Cumberland Island NS Dungeness Carriage House GA Buildings $11,496,481.92  $          293,461.26 2

Cumberland Island NS Dungeness Dairy Managers House (QMIS-00000001) GA Housing $1,098,813.10  $            30,535.16 2

Cumberland Island NS Dungeness Laundry House GA Buildings $1,153,204.26  $                       -   2

Cumberland Island NS Dungeness YCC Kitchen/Lab GA Buildings $1,567,702.08  $          204,764.16 2

Cumberland Island NS Dungeness Boat House GA Buildings $467,001.03  $            14,138.35 2

Cumberland Island NS First African Baptist Church GA Buildings $522,567.36  $            47,828.07 2

Cumberland Island NS Alberty House GA Buildings $625,861.51  $                       -   2

Cumberland Island NS Rayfield Chimneys GA All Others $69,675.65  $                       -   2

Cumberland Island NS Stafford Chimneys GA All Others $905,783.42  $          360,000.00 2

Cumberland Island NS Dungeness Male Servants Quarters - Staff Quarters GA Housing $1,158,857.40  $            22,323.73 2

Cumberland Island NS Seacamp Campground GA Campgrounds $330,635.83  $                       -   2

Cumberland Island NS Dungeness Marsh Boardwalk GA Trails $344,894.46  $              4,167.00 2

Cumberland Island NS Dungeness Black Servants Quarters GA Housing $1,381,128.44  $              5,721.41 2

Cumberland Island NS River Trail GA Trails $145,482.75  $              5,220.41 2

Cumberland Island NS Dungeness Dock Ice House (Museum) GA Buildings $748,174.29  $          197,087.96 2

Cumberland Island NS Dungeness Area Maintained Landscapes GA All Others $8,979,893.50  $            82,664.89 2

Cumberland Island NS Plum Orchard Maintained Landscape GA All Others $1,929,532.87  $            46,728.14 2

Cumberland Island NS Narrowband Radio System GA All Others $536,502.49  $            71,734.00 2

Cumberland Island NS Dungeness Male Servants Quarters (Dungeness Dorm) GA Housing $838,272.28  $            10,090.22 2

Cumberland Island NS Nightingale Well System GA Water Systems $1,643,336.99  $                       -   2

Cumberland Island NS Mainland Waterfront Shoreline GA All Others $1,916,080.32  $                       -   2

Cumberland Island NS Seacamp Shoreline GA All Others $1,916,080.32  $          339,049.66 2

Cumberland Island NS Plum Orchard Shoreline GA All Others $6,015,839.00  $          478,441.83 2

Cumberland Island NS Dungeness Shoreline GA All Others $4,502,788.75  $            52,208.93 2

Cumberland Island NS Old House Creek Shoreline GA All Others $1,149,648.19  $          229,315.00 2

Cumberland Island NS CUIS Phone Systems GA All Others $65,409.79  $                       -   2

Cumberland Island NS CUIS Computer Systems GA All Others $168,129.08  $              9,570.03 2

De Soto NMem DESO- Visitor Center Interpretive Media FL All Others $108,739.51  $                       -   2

De Soto NMem DESO Nature Trail FL Trails $246,759.86  $          265,864.93 2

De Soto NMem Mangrove Swamp Area FL All Others $294,040.12  $                       -   2

De Soto NMem Paved Road/Parking-RT 900 FL Paved Roads $350,527.77  $          108,148.01 2

De Soto NMem DESO Maintenance/Administration Building FL Buildings $658,210.35  $            28,800.00 2

Dry Tortugas NP DRTO IT System FL All Others $0.00  $                       -   2

Dry Tortugas NP DRTO Phone System FL All Others $0.00  $                       -   2

Dry Tortugas NP Garden Key Engineer Officers Quarters 00001601 FL Housing $882,737.60  $            19,445.84 2

Dry Tortugas NP Garden Key Crew Quarters 00001704 FL Housing $609,360.95  $          402,706.22 2

Dry Tortugas NP Garden Key Housing 0001703 FL Housing $664,041.23  $            62,212.72 2

Dry Tortugas NP Garden Key Engineers Officers Quarters 00001606 FL Housing $485,033.11  $            71,372.23 2

Dry Tortugas NP Loggerhead Kitchen Building 001 FL Housing $658,383.85  $          187,450.59 2

Dry Tortugas NP Loggerhead Keepers Residence 002 FL Housing $760,387.56  $          489,844.00 2

Dry Tortugas NP Garden Key Lighthouse FL Buildings $4,358,002.98  $       1,461,013.60 2

Dry Tortugas NP Loggerhead Water System FL Water Systems $226,578.96  $                       -   2

Dry Tortugas NP Loggerhead Boat House FL Buildings $508,046.92  $          294,525.00 2

Dry Tortugas NP Fort Jefferson Small Powder Magazine FL All Others $27,403,331.04  $          105,000.00 2

Dry Tortugas NP Fort Jefferson Large Powder Magazine FL All Others $65,463,212.86  $          219,000.00 2

Dry Tortugas NP Garden Key Dock House FL Buildings $353,118.45  $            38,048.59 2

Dry Tortugas NP Garden Key Gasoline Fuel System FL All Others $271,779.61  $            21,350.00 2

Dry Tortugas NP Loggerhead Electrical System FL All Others $1,296,773.75  $            28,535.03 2

Dry Tortugas NP Garden Key Gasoline Storage Shed FL Buildings $90,213.36  $                       -   2

Dry Tortugas NP Garden Key Cistern FL Water Systems $698,843.59  $                       -   2

Dry Tortugas NP Fort Jefferson Parade Grounds and Brick Walk FL All Others $2,097,752.46  $              1,995.52 2

Dry Tortugas NP Garden Key Grounds FL Campgrounds $1,512,740.08  $            33,068.74 2

Dry Tortugas NP Dry Tortugas Lighthouse (Loggerhead) FL Buildings $74,512,026.28  $       3,143,987.00 2

Dry Tortugas NP DRTO Radio System FL All Others $602,196.67  $            53,300.00 2

Dry Tortugas NP Loggerhead Water Front FL All Others $1,748,574.76  $       1,087,107.57 2

Everglades NP
NWLR Loop Road Waste Water System FL

Waste Water

Systems
$211,080.21  $                       -   2

Everglades NP
NWSA SV Admin Waste Water System FL

Waste Water

Systems
$211,080.21  $                       -   2

Everglades NP FLFB Florida Bay Channel Marker And Buoy FL All Others $418,053.89  $            20,967.50 2

Everglades NP FLWW410A  Flamingo MBR Equipment Bldg FL Buildings $479,696.54  $            36,000.00 2

Everglades NP FLVC RTE 920B Flamingo Parking B FL Paved Roads $235,016.16  $          380,997.92 2

Everglades NP FLVC RTE 920C Flamingo Parking C FL Paved Roads $266,118.39  $          431,932.04 2
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Everglades NP FLVC RTE 920D Flamingo Parking D FL Paved Roads $214,860.57  $          348,398.59 2

Everglades NP FLVC RTE 920E Flamingo Parking E FL Paved Roads $247,531.60  $          401,372.43 2

Everglades NP FLVC RTE 920F Flamingo Parking F FL Paved Roads $247,587.02  $          401,372.43 2

Everglades NP FLMY RTE 427 Flamingo Water Plant Road FL Paved Roads $57,435.30  $              5,590.98 2

Everglades NP NWEC Everglades City Marina FL All Others $5,206,461.80  $          185,199.19 2

Everglades NP
PIRP  Royal Palm Waste Water System FL

Waste Water

Systems
$173,027.90  $                       -   2

Everglades NP
PILP Long Pine Key Waste Water System FL

Waste Water

Systems
$133,305.23  $            74,606.03 2

Everglades NP PIKL 501 Key Largo Housing Single Family 00000501 FL Housing $181,555.44  $                       -   2

Everglades NP FLMY 427 Emergency Vehicle Facility FL Buildings $266,867.69  $                       -   2

Everglades NP FLCG 409 Flamingo Fee Station FL Buildings $76,101.28  $                347.60 2

Everglades NP NWEC Everglades City VC Museum Exhibits FL All Others $433,824.22  $                       -   2

Everglades NP FLVC Flamingo VC Museum Exhibits FL All Others $1,701,255.37  $                       -   2

Everglades NP PIVC Coe VC Museum Exhibits FL All Others $3,298,305.20  $                       -   2

Everglades NP FLCG T-Loop Electrical System FL All Others $442,992.74  $                       -   2

Everglades NP NWSV SV Biodiesel Fuel System FL All Others $23,353.63  $                       -   2

Everglades NP FLCG 401 Walk-in Comfort Station FL Buildings $148,901.63  $                       -   2

Everglades NP FLCG 402 A-Loop Comfort Station FL Buildings $385,023.95  $                       -   2

Everglades NP FLCG 403 A-Loop Comfort Station FL Buildings $540,465.29  $              8,055.00 2

Everglades NP FLCG 407 T-Loop Comfort Station FL Buildings $317,181.09  $                       -   2

Everglades NP FLCG 408 T-Loop Comfort Station FL Buildings $444,725.73  $                       -   2

Everglades NP FLVC 466 Flamingo Marina Store FL Buildings $1,263,301.33  $            24,258.93 2

Everglades NP PIVC 161 Headquarters Building FL Buildings $2,812,946.15  $          331,647.59 2

Everglades NP PIVC 160A Coe VC Comfort Stn FL Buildings $432,167.39  $          185,493.86 2

Everglades NP PIVC 161A Coe VC Fire Pump Bldg FL Buildings $47,659.17  $                       -   2

Everglades NP PIVC 161B HQ Generator Bldg FL Buildings $172,603.78  $                       -   2

Everglades NP PIVC 163 HQ Pump House FL Buildings $38,875.48  $                       -   2

Everglades NP PIVC 162 Pine Island Entrance Stn FL Buildings $689,454.45  $          428,101.53 2

Everglades NP PIRP 109 Royal Palm Visitor Center FL Buildings $2,387,919.36  $            21,929.43 2

Everglades NP PIRP 144 Royal Palm Pump House FL Buildings $36,655.70  $                846.79 2

Everglades NP PIRP Anhinga Boardwalk FL Trails $824,929.71  $          468,430.00 2

Everglades NP PIDB 190C Dan Beard Pump House FL Buildings $49,657.21  $              4,077.48 2

Everglades NP PINM 193 Missile Shelter B FL Buildings $1,053,829.07  $          328,503.27 2

Everglades NP PINM 194 Missile Shelter C FL Buildings $1,053,829.07  $          336,654.31 2

Everglades NP PINM 192 Missile Shelter A FL Buildings $769,769.79  $          301,922.41 2

Everglades NP PILP 148 Long Pine Comfort Stn FL Buildings $215,568.44  $              1,536.19 2

Everglades NP PILP 149 Long Pine Comfort Stn FL Buildings $215,568.44  $                894.54 2

Everglades NP PILP 150 Long Pine Comfort Stn FL Buildings $215,568.44  $              1,536.19 2

Everglades NP PILP 151 Long Pine Comfort Stn FL Buildings $215,568.44  $                894.54 2

Everglades NP PILP 153 Long Pine Pump House FL Buildings $148,506.18  $                       -   2

Everglades NP PIMY Pine Island Gasoline FL All Others $85,298.46  $              6,900.00 2

Everglades NP PIMY Pine Island Diesel FL All Others $64,149.76  $              6,200.00 2

Everglades NP PILP 168 Long Pine Comfort Stn FL Buildings $215,568.44  $            37,956.19 2

Everglades NP PILP 169 Long Pine Comfort Stn FL Buildings $215,568.44  $              1,536.19 2

Everglades NP FLVC Whitewater Bay Marina FL All Others $5,520,952.83  $       1,380,131.80 2

Everglades NP NWLR 343A Loop Road Pump House FL Buildings $31,872.20  $              1,782.09 2

Everglades NP NWTC 357 Trail Center Pumphouse FL Buildings $170,207.65  $                468.08 2

Everglades NP NWST 327A SV Tower Generator Bldg FL Buildings $23,405.10  $              4,660.71 2

Everglades NP NWST 325 SV Tower Pump House FL Buildings $27,491.78  $                       -   2

Everglades NP NWSA 335 SV Admin Pump House FL Buildings $51,789.71  $              2,803.88 2

Everglades NP NWSV 328 Shark Valley Shade Structure FL Buildings $335,771.92  $                       -   2

Everglades NP NWTA 335 Tamiami Pump House FL Buildings $26,577.65  $                       -   2

Everglades NP PIKL Key Largo Gasoline FL All Others $64,149.76  $              1,900.00 2

Everglades NP PIDB 190E Dan Beard Garage FL Buildings $366,557.04  $            13,386.96 2

Everglades NP FLVC Florida Bay Marina FL All Others $4,652,348.70  $       1,323,717.10 2

Everglades NP PIRP Anhinga Trail FL Trails $799,056.26  $          126,470.99 2

Everglades NP PIRP Gumbo Limbo Trail FL Trails $394,336.89  $            39,598.93 2

Everglades NP PIPA Pa-hay-okee Boardwalk FL Trails $659,516.01  $          358,008.97 2

Everglades NP PIMH Mahogany Hammock Boardwalk FL Trails $1,166,084.32  $                       -   2

Everglades NP FLCG 411 Walk-in Comfort Station FL Buildings $489,198.30  $                       -   2

Everglades NP NWST Shark Valley Tower Trail FL Trails $28,916.63  $                       -   2

Everglades NP NWBC Sandfly Island Trail FL Trails $246,772.13  $                       -   2

Everglades NP
PIDB Dan Beard Waste Water System FL

Waste Water

Systems
$387,221.35  $            34,060.77 2

Everglades NP
PIBR Bill Robertson Waste Water System FL

Waste Water

Systems
$308,596.52  $                       -   2

Everglades NP FLVC Flamingo VC Grounds FL All Others $7,223,077.13  $            62,133.90 2

Everglades NP PIRP Royal Palm Grounds FL All Others $144,351.23  $            26,614.62 2

Everglades NP PIVC Coe Visitor Center Grounds FL All Others $2,117,322.61  $            64,392.72 2

Everglades NP NWEC Everglades City Grounds FL All Others $2,533,278.59  $            43,516.11 2

Everglades NP NWST Shark Valley Tower Grounds FL All Others $75,739.70  $                       -   2

Everglades NP FLBC Wilderness Waterway FL Trails $2,837,988.68  $            30,749.69 2

Everglades NP NWBC Northwest Wilderness Waterway FL Trails $6,584,133.74  $            23,365.18 2

Everglades NP PIMY 145 Pine Island MBR Equipment Bldg FL Buildings $194,266.79  $            13,814.75 2

Everglades NP NWEC RTE 933 Gulf Coast Parking FL Paved Roads $2,199,737.52  $          262,547.65 2

Everglades NP PINM Earthen Berms FL All Others $5,083,427.83  $          811,497.84 2

Everglades NP PINM 191A Canine Kennel FL Buildings $52,572.68  $            32,729.59 2

Everglades NP PIRP RTE 012 Royal Palm Access Road FL Paved Roads $3,142,407.54  $          416,853.95 2

Everglades NP PIPA RTE 204 Pa-Hay-Okee Road FL Paved Roads $2,024,340.64  $          666,493.10 2

Everglades NP PIMH RTE 206 Mahogany Hammock Road FL Paved Roads $3,142,407.54  $          934,359.26 2

Everglades NP FLVC RTE 212 Flamingo Visitor Center Access Road 1 FL Paved Roads $1,081,777.43  $            88,859.54 2

Everglades NP FLVC RTE 213 Flamingo Visitor Center Access Road 2 FL Paved Roads $198,650.25  $            90,653.35 2

Everglades NP FLVC RTE 214 Flamingo Visitor Center Access Road 3 FL Paved Roads $1,124,490.31  $            90,653.35 2

Everglades NP FLVC RTE 215 Flamingo Visitor Center Access Road 4 FL Paved Roads $777,692.21  $            67,991.21 2

Everglades NP FLVC RTE 216 Marina Parking Access Road FL Paved Roads $169,075.43  $          155,583.79 2

Everglades NP FLCG RTE 219 Flamingo Walk-In Road FL Paved Roads $981,146.97  $          184,162.37 2

Everglades NP FLCG RTE 220 Flamingo A-Loop Road FL Paved Roads $1,897,105.44  $                866.36 2

Everglades NP PILP RTE 228 Long Pine Key Access Road FL Paved Roads $2,888,734.92  $          797,668.55 2

Everglades NP PIVC RTE 900 Pine Island VC Parking FL Paved Roads $867,426.00  $       1,624,109.94 2

Everglades NP FLPH RTE 918 Flamingo Concessions Trailer Loop FL Paved Roads $68,970.65  $          113,076.73 2

Everglades NP FLVC RTE 920A Flamingo Parking A FL Paved Roads $226,666.88  $          365,716.98 2

Everglades NP FLVC RTE 921 Flamingo Marina Store Parking FL Paved Roads $728,389.29  $          955,353.72 2

Everglades NP FLVC RTE 922 Whitewater Bay Parking & Ramp FL Paved Roads $1,144,376.30  $       1,094,068.53 2

Everglades NP FLCG RTE 222 Flamingo T-Loop Road FL Paved Roads $3,794,210.90  $          264,836.25 2

Everglades NP NWSV RTE 940 SV Visitor Center Parking FL Paved Roads $754,507.76  $          651,580.11 2

Everglades NP FLVC Flamingo Marina Gasoline FL All Others $237,057.31  $                       -   2

Everglades NP FLVC Flamingo Marina Diesel FL All Others $52,196.19  $                       -   2

Everglades NP NWBC North West Channel Marker and Buoys FL All Others $56,554.85  $                       -   2

Everglades NP
NWTC Trail Center Waste Water System FL

Waste Water

Systems
$118,467.86  $            69,318.63 2

Everglades NP NWST 327 SV Tower Comfort Station FL Buildings $698,938.60  $          310,510.67 2

Everglades NP NWSV Shark Valley VC Grounds FL All Others $1,407,376.99  $            20,012.59 2

Fort Donelson NB Memorials/Monuments/Large Interpretive Objects (Donelson Sho TN All Others $23,835.47  $                       -   2

Fort Donelson NB Memorials/Monuments/Large Interpretive Objects (Breakthrough TN All Others $277,428.17  $                       -   2

Fort Donelson NB Memorials/Monuments/Large Interpretive Objects (Main Park Ar TN All Others $870,785.63  $                       -   2

Fort Donelson NB Memorials/Monuments/Large Interpretive Objects (National Cem TN All Others $93,315.60  $                       -   2

Fort Donelson NB Main Park Comfort Station TN Buildings $196,427.56  $                       -   2

Fort Donelson NB National Cemetery Wayside Systems TN All Others $40,826.02  $                       -   2

Fort Donelson NB Dover Hotel Wayside Systems TN All Others $29,602.37  $            64,500.00 2

Fort Donelson NB Fort Donelson Wayside Systems TN All Others $130,780.48  $                       -   2

Fort Donelson NB Fort Donelson Exhibits/Exhibitions TN All Others $747,735.68  $            13,679.80 2

Fort Donelson NB National Cemetery District TN All Others $63,987.84  $                       -   2

Fort Donelson NB Breakout Area Maintained Landscape TN All Others $1,066,464.00  $            91,543.01 2

Fort Donelson NB Fort Donelson Parkwide Computer Systems TN All Others $186,323.70  $                       -   2

Fort Donelson NB National Cemetery Comfort Station TN Buildings $119,426.05  $                800.00 2

Fort Donelson NB Fort Donelson Radio Equipment TN All Others $547,451.52  $                       -   2

Fort Donelson NB Fort Donelson Administrative Building Phone System TN All Others $68,536.31  $                       -   2

Fort Donelson NB Phone System at Visitor Center TN All Others $103,908.25  $                       -   2

Fort Donelson NB Fort Donelson Maintenance Area Phone System TN All Others $47,884.23  $                       -   2

Fort Donelson NB National Cemetery Administrative Building Water System TN Water Systems $84,003.24  $                       -   2

Fort Donelson NB National Cemetery Comfort Station Water System TN Water Systems $4,837.48  $                       -   2

Fort Donelson NB Fort Donelson Visitor Center Water System TN Water Systems $135,929.37  $                       -   2

Fort Donelson NB Picnic Area Water System TN Water Systems $334,895.72  $                       -   2

Fort Donelson NB
Ranger Station/Training Building Wastewater System TN

Waste Water

Systems
$21,077.59  $                       -   2

Fort Donelson NB
Fort Donelson Maintenance Area Wastewater System TN

Waste Water

Systems
$42,155.19  $                       -   2

Fort Donelson NB Fort Donelson Maintenance Area Water System TN Water Systems $73,694.80  $                       -   2

Fort Donelson NB Dover Hotel Water System TN Water Systems $67,340.80  $                       -   2

Fort Donelson NB
Main Park Comfort Station Wastewater System TN

Waste Water

Systems
$72,581.41  $                       -   2

Fort Donelson NB
National Cemetery Administrative Building Wastewater System TN

Waste Water

Systems
$205,431.68  $                       -   2

Fort Frederica NM HQ Parkwide IT System GA All Others $130,721.08  $            46,064.51 2

Fort Frederica NM Signs,Road GA All Others $46,910.77  $                       -   2

Fort Frederica NM HQ Parkwide Radio System GA All Others $40,422.18  $                       -   2

Fort Frederica NM FOFR Park Boundary GA All Others $278,347.10  $                       -   2

Fort Frederica NM Visitor Center Exhibit System GA All Others $427,408.16  $          530,100.00 2

Fort Frederica NM HQVCC Visitor Center Building GA Buildings $2,371,315.99  $          453,979.11 2

Fort Frederica NM Visitor Center Parking Lot RT 0900 GA Paved Roads $462,945.33  $          155,052.93 2

Fort Frederica NM Bloody Marsh Parking Lot RT 0903 GA Paved Roads $131,785.38  $            90,410.97 2

Fort Frederica NM Town Site -  Kings Magazine GA All Others $693,842.01  $                       -   2

Fort Frederica NM Town Site - Barracks Ruins GA All Others $1,127,766.59  $                       -   2
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Fort Frederica NM HQVCC Burial Ground GA All Others $1,231,925.93  $                       -   2

Fort Frederica NM Town Site Earthworks GA All Others $714,424.23  $            14,579.89 2

Fort Frederica NM HQFA Headquarters GA Housing $648,452.15  $            16,069.54 2

Fort Frederica NM Town Site - House Site Ruins GA All Others $735,611.16  $          215,000.00 2

Fort Frederica NM HQVCC Maintained Landscape GA All Others $326,132.16  $            12,000.00 2

Fort Frederica NM HQFA  Entrance Road (Old Monument Rd) RT 0400 GA Paved Roads $96,014.29  $            34,254.72 2

Fort Frederica NM
HQFA Maintenance Area Parking Lot  RT 0901 GA Unpaved Roads $30,556.33  $                       -   2

Fort Frederica NM
HQFA Maintenance Area Handicap Parking RT 0902 GA Unpaved Roads $7,392.90  $                       -   2

Fort Frederica NM HQNEBF Military Road GA All Others $668,121.04  $                       -   2

Fort Frederica NM BM Entrance Road RT 0011 GA Paved Roads $68,581.63  $                       -   2

Fort Frederica NM HQVCC Entrance Road  RT 0010 GA Paved Roads $109,730.61  $            29,784.47 2

Fort Frederica NM
HQ Waste Water System GA

Waste Water

Systems
$453,264.93  $                       -   2

Fort Pulaski NM HD-VC Water System GA Water Systems $233,471.37  $                       -   2

Fort Pulaski NM HD-Fort Water System GA Water Systems $107,666.21  $            22,196.80 2

Fort Pulaski NM
HD-Fort Septic System GA

Waste Water

Systems
$54,424.59  $                       -   2

Fort Pulaski NM
WC-VIP Trailer Pad Septic System GA

Waste Water

Systems
$70,089.35  $                       -   2

Fort Pulaski NM
WC-Cottage Septic System GA

Waste Water

Systems
$61,684.81  $                       -   2

Fort Pulaski NM
WC-Maintenance Shop Septic System GA

Waste Water

Systems
$56,754.97  $                       -   2

Fort Pulaski NM
HD Visitor Center Septic system GA

Waste Water

Systems
$88,699.94  $                       -   2

Fort Pulaski NM
WC-Picnic area  Septic System GA

Waste Water

Systems
$83,349.49  $                       -   2

Fort Pulaski NM HD-Fort Pulaski Comfort Station GA Buildings $215,477.38  $            33,698.11 2

Fort Pulaski NM WC- Cottage GA Buildings $1,891,846.95  $          222,367.36 2

Fort Pulaski NM MI-Bridge GA Paved Roads $13,976,367.63  $     10,283,214.72 2

Fort Pulaski NM HD-Cockspur Lighthouse GA Buildings $4,625,175.66  $       1,203,718.78 2

Fort Pulaski NM HD-Visitor Center GA Buildings $1,232,308.19  $          170,510.26 2

Fort Pulaski NM HD-Battery Hambright GA All Others $26,712,523.66  $              6,000.00 2

Fort Pulaski NM HD-North Pier GA All Others $1,774,041.53  $              5,625.00 2

Fort Pulaski NM HD-Feeder Canal GA All Others $291,144.67  $          132,574.40 2

Fort Pulaski NM HD-Historic Landscape GA All Others $22,485,806.88  $            96,450.94 2

Fort Pulaski NM Dike System GA All Others $8,262,974.98  $              8,134.50 2

Fort Pulaski NM MI Entrance Road - Route 0010 GA Paved Roads $1,305,573.58  $          409,971.52 2

Fort Pulaski NM WC West Road Intersection to West Gate GA Paved Roads $1,248,185.73  $          342,078.20 2

Fort Pulaski NM WC-Water System GA Water Systems $1,166,599.10  $              8,102.80 2

Fort Sumter NM Monuments SC All Others $63,635.17  $                       -   2

Fort Sumter NM Fort Sumter Proper Museum SC Buildings $1,201,680.22  $                       -   2

Fort Sumter NM LS Visitor Education Center Interpretive Media SC All Others $1,461,934.45  $                       -   2

Fort Sumter NM Fort Moulrtie Visitor Center Interpretive Media SC All Others $2,228,874.21  $                       -   2

Fort Sumter NM
Fort Sumter Septic System SC

Waste Water

Systems
$123,875.02  $                       -   2

Fort Sumter NM Liberty Square Visitor Education Center SC Buildings $10,517,006.86  $          112,814.02 2

Fort Sumter NM Liberty Square Landscape SC All Others $4,981,000.15  $            24,216.47 2

Fort Sumter NM QMIS FOSU 02 & FOSU 03 Life-saving Station Quarters SC Housing $2,468,000.37  $            62,725.66 2

Fort Sumter NM Life-saving Station Carpenter Shop\Boat House SC Buildings $616,120.35  $            42,234.00 2

Fort Sumter NM Fort Moultrie Visitor Center SC Buildings $4,364,543.31  $                       -   2

Fort Sumter NM Fort Moultrie Waterfront (Dock) SC All Others $2,323,636.79  $          431,000.00 2

Fort Sumter NM Fort Moultrie Visitor Center Landscape SC All Others $1,588,248.09  $            50,000.00 2

Fort Sumter NM Ft. Moultrie VC Prkg Area,Paved., RT0900 -Asset1300 SC Paved Roads $1,563,992.95  $            78,758.66 2

Fort Sumter NM LISQ S Acc., Rd, Paved., RT   -Asset1100 SC Paved Roads $898,666.55  $                       -   2

Great Smoky Mountains NP Lawson (Kermit Caughron) Barn @ Dan Lawson/Peter Cable Place TN Buildings $482,030.43  $            46,522.41 2

Great Smoky Mountains NP North Entrance (Gatlinburg) Sign Parking Area, ND   RT 0900 TN Paved Roads $381,173.67  $            11,565.86 2

Great Smoky Mountains NP Oconaluftee Visitor Center Employee Parking, SD    RT 0986B NC Paved Roads $100,243.95  $            49,502.10 2

Great Smoky Mountains NP Oconaluftee Visitor Center Parking C, SD    RT 0986C NC Paved Roads $589,581.72  $            70,401.93 2

Great Smoky Mountains NP Cable Mill Parking Area B, CC    RT 1037B TN Paved Roads $138,216.87  $              9,454.05 2

Great Smoky Mountains NP Cable Mill RV and Bus Parking Area C, CC    RT 1037C TN Paved Roads $105,695.25  $              7,159.01 2

Great Smoky Mountains NP Cable Mill Parking Area D, CC    RT 1037D TN Paved Roads $98,232.73  $            15,511.81 2

Great Smoky Mountains NP Elkmont Campground Parking Areas, ND    RT 1121 TN Paved Roads $30,489.02  $            33,934.45 2

Great Smoky Mountains NP Elkmont Campground Parking #5, ND    RT 1125 TN Paved Roads $15,244.51  $                       -   2

Great Smoky Mountains NP Elkmont Campground Host Parking , ND    RT 1126 TN Paved Roads $67,075.83  $              8,713.59 2

Great Smoky Mountains NP Cosby Hiker Parking B, ND    RT 1169B TN Paved Roads $78,661.66  $            24,076.17 2

Great Smoky Mountains NP Sugarlands Headquarters Parking B, ND    RT 1203B TN Paved Roads $65,856.27  $            12,153.31 2

Great Smoky Mountains NP Sugarlands Headquarters Parking C, ND    RT 1203C TN Paved Roads $355,705.18  $          108,020.45 2

Great Smoky Mountains NP Grotto Falls Parking,  ND    RT 1229 TN Paved Roads $152,445.08  $            11,014.30 2

Great Smoky Mountains NP
Roaring Fork Motor Tour Parking #4, ND    RT 1230 TN Unpaved Roads $17,083.95  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #5, ND    RT 1231 TN Paved Roads $22,358.61  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #6, ND    RT 1232 TN Paved Roads $22,866.76  $                       -   2

Great Smoky Mountains NP Baskins Creek Trail Parking, ND    RT 1233 TN Paved Roads $34,554.22  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #7, ND    RT 1234 TN Paved Roads $81,812.19  $                454.88 2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #8, ND    RT 1235 TN Paved Roads $58,437.28  $              3,672.05 2

Great Smoky Mountains NP Alfred Reagan Place Parking A, ND    RT 1236A TN Paved Roads $9,146.70  $                       -   2

Great Smoky Mountains NP Alfred Reagan Place Parking B, ND    RT1236B TN Paved Roads $21,342.31  $                       -   2

Great Smoky Mountains NP Alfred Reagan Place Parking C, ND    RT 1236C TN Paved Roads $12,805.39  $                       -   2

Great Smoky Mountains NP
Roaring Fork Motor Tour Parking #10, ND    RT 1238 TN Unpaved Roads $14,406.06  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #11, ND    RT 1239 TN Paved Roads $40,245.50  $                       -   2

Great Smoky Mountains NP
Roaring Fork Motor Tour Parking #12, ND    RT 1240 TN Unpaved Roads $10,022.59  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #13, ND    RT 1242 TN Paved Roads $12,195.61  $                       -   2

Great Smoky Mountains NP
Roaring Fork Motor Tour Parking #14, ND    RT 1243 TN Unpaved Roads $17,287.27  $                       -   2

Great Smoky Mountains NP Roaring Fork Motor Tour Parking #15, ND    RT 1244 TN Paved Roads $18,293.41  $                       -   2

Great Smoky Mountains NP
Roaring Fork Motor Tour Parking #16, ND    RT 1245 TN Unpaved Roads $17,083.95  $                       -   2

Great Smoky Mountains NP Elkmont Club Cabin #5A, Adamless Eden TN Buildings $26,738.58  $              8,614.55 2

Great Smoky Mountains NP Elkmont Club Cabin #7A, Levi Trentham Log Cabin TN Buildings $61,116.75  $            21,644.77 2

Great Smoky Mountains NP Elkmont Club Cabin #7B, Mayo Servants Quarters TN Buildings $53,477.15  $            20,569.61 2

Great Smoky Mountains NP Juneywhank Trail Bridge SD NC All Others $27,190.24  $                       -   2

Great Smoky Mountains NP Solid Waste Management Systems - South District NC All Others $248,641.89  $                       -   2

Great Smoky Mountains NP Solid Waste Management Systems - North District TN All Others $278,598.75  $                       -   2

Great Smoky Mountains NP Solid Waste Management Systems - Cades Cove District TN All Others $278,598.75  $                       -   2

Great Smoky Mountains NP Two Mile Branch Culvert, ND  ST 5460-211P TN Paved Roads $471,439.59  $            92,664.00 2

Great Smoky Mountains NP Backcountry Campsite 09 - Anthony Creek TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 12 - Forge Creek TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 13 - Sheep Pen Gap TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 17 - Little Bottoms TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 18 - West Prong TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 21 - Medicine Branch TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 23 - Camp Rock TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 24 - Rough Creek TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 26 - Dripping Spring TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 27 - Lower Jakes Gap TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 28 - Marks Cove TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 29 - Otter Creek TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 30 - Three Forks TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 34 - Sugar Cove TN Campgrounds $16,736.82  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 37 - Lower Walnut Bottom NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 38 - Mount Sterling NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 39 - Pretty Hollow NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 48 - Upper Chasteen Creek NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 49 - Cabin Flats NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 52 - Newton Bald NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 60 - Bumgardener Branch NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 64 - Mill Creek NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 68 - Steel Trap NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 70 - Jonas Creek NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 71 - CCC NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 74 - Lower Forney NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 83 - Bone Valley NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 84 - Sugar Fork NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 86 - Procter NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 90 - Lost Cove NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 92 - Upper Flats NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 95 - Dalton Branch NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 97 - Big Walnut NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Backcountry Campsite 113 - Birch Spring Gap NC Campgrounds $14,937.16  $                       -   2

Great Smoky Mountains NP Davenport Gap Trail Shelter TN Buildings $86,006.59  $                       -   2

Great Smoky Mountains NP Cosby Knob Trail Shelter NC Buildings $111,817.36  $                       -   2

Great Smoky Mountains NP Tricorner Trail Shelter NC Buildings $131,419.49  $                       -   2

Great Smoky Mountains NP Ice Water Spring Trail Shelter NC Buildings $95,453.85  $                       -   2

Great Smoky Mountains NP Mount Collins Trail Shelter TN Buildings $84,035.53  $                       -   2

Great Smoky Mountains NP Double Spring Gap Trail Shelter TN Buildings $125,289.33  $                       -   2

Great Smoky Mountains NP Silers Bald Trail Shelter TN Buildings $95,453.85  $                       -   2

Great Smoky Mountains NP Derrick Knob Trail Shelter TN Buildings $125,289.33  $                       -   2

Great Smoky Mountains NP Spence Field Trail Shelter NC Buildings $111,817.36  $                       -   2

Great Smoky Mountains NP Russell Field Trail Shelter TN Buildings $109,246.19  $                       -   2
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Great Smoky Mountains NP Mollies Ridge Trail Shelter TN Buildings $128,345.17  $                       -   2

Great Smoky Mountains NP Mount LeConte Trail Shelter TN Buildings $106,954.31  $                       -   2

Great Smoky Mountains NP Kephart Trail Shelter NC Buildings $114,885.52  $                       -   2

Great Smoky Mountains NP Laurel Gap Trail Shelter NC Buildings $74,999.45  $                       -   2

Great Smoky Mountains NP Pecks Corner Trail Shelter - AT Use NC Buildings $95,453.85  $                       -   2

Great Smoky Mountains NP Sugarlands Riding Stables Barn TN Buildings $1,477,600.31  $                       -   2

Great Smoky Mountains NP Sugarlands Riding Stables Hayshed TN Buildings $79,005.23  $                       -   2

Great Smoky Mountains NP Sugarlands Riding Stables Manure Pad TN Buildings $3,099.41  $                       -   2

Great Smoky Mountains NP Sugarlands Riding Stables Office TN Buildings $280,755.06  $                       -   2

Great Smoky Mountains NP Sugarlands Riding Stables Horse Wash Rack TN Buildings $3,099.41  $                       -   2

Great Smoky Mountains NP Abrams Falls Trailhead Vault Toilet TN Buildings $44,529.03  $                       -   2

Great Smoky Mountains NP Anthony Creek Horse Camp Vault Toilet TN Buildings $39,740.96  $                       -   2

Great Smoky Mountains NP Greenbrier Pavilion Vault Toilet TN Buildings $44,529.03  $                       -   2

Great Smoky Mountains NP Big Creek Trail, ND NC Trails $2,930,604.15  $          199,579.00 2

Great Smoky Mountains NP Low Gap Trail, ND NC Trails $1,827,244.12  $          290,227.80 2

Great Smoky Mountains NP Cooper Road Trail, CC TN Trails $2,443,452.45  $            61,592.00 2

Great Smoky Mountains NP Anthony Creek Trail, CC TN Trails $1,140,627.88  $            79,997.27 2

Great Smoky Mountains NP Gregory Bald Trail, CC TN Trails $1,369,153.49  $            54,196.56 2

Great Smoky Mountains NP Gregory Ridge Trail, CC TN Trails $1,491,784.37  $          112,794.11 2

Great Smoky Mountains NP Bote Mountain Trail, CC TN Trails $2,027,049.18  $          206,073.18 2

Great Smoky Mountains NP Schoolhouse Gap Trail, CC TN Trails $1,607,982.36  $            53,231.00 2

Great Smoky Mountains NP Middle Prong Trail, CC TN Trails $498,582.79  $            18,786.04 2

Great Smoky Mountains NP Jakes Creek Trail, ND TN Trails $706,806.61  $          108,571.98 2

Great Smoky Mountains NP Little Greenbrier Trail, ND TN Trails $971,974.15  $            16,308.63 2

Great Smoky Mountains NP Ramsey Cascades Trail, ND TN Trails $1,906,554.20  $            45,516.99 2

Great Smoky Mountains NP Old Sugarlands Trail, ND TN Trails $2,997,233.92  $            12,931.45 2

Great Smoky Mountains NP Cove Hardwood Nature Trail, ND TN Trails $173,929.17  $            16,044.09 2

Great Smoky Mountains NP Noah Bud Ogle Nature Trail, ND TN Trails $110,139.15  $            88,964.74 2

Great Smoky Mountains NP Rainbow Falls Trail, ND TN Trails $2,156,671.71  $       1,046,130.23 2

Great Smoky Mountains NP Boulevard Trail, ND TN Trails $994,261.53  $            45,485.87 2

Great Smoky Mountains NP Alum Cave Trail, ND TN Trails $1,726,238.89  $          764,504.54 2

Great Smoky Mountains NP Fighting Creek Nature Trail, ND TN Trails $80,051.38  $              5,773.62 2

Great Smoky Mountains NP Lower Mount Cammerer Trail, ND TN Trails $1,807,488.29  $          111,121.00 2

Great Smoky Mountains NP Caldwell Fork Trail, SD NC Trails $1,782,164.60  $          592,726.08 2

Great Smoky Mountains NP Juney Whank Falls Trail, SD NC Trails $160,824.77  $            45,269.59 2

Great Smoky Mountains NP Kephart Prong Trail, SD NC Trails $823,709.58  $          105,181.67 2

Great Smoky Mountains NP Little Cataloochee Trail, SD NC Trails $1,339,779.14  $          181,947.00 2

Great Smoky Mountains NP Mount Sterling Trail, SD NC Trails $658,036.77  $            90,172.00 2

Great Smoky Mountains NP Noland Divide Trail, SD NC Trails $2,371,884.32  $          275,374.07 2

Great Smoky Mountains NP Oconaluftee River Trail, SD NC Trails $384,514.55  $            34,636.00 2

Great Smoky Mountains NP Pretty Hollow Gap Trail, SD NC Trails $1,358,293.55  $          221,703.61 2

Great Smoky Mountains NP Hopkins Cemetery, ND NC All Others $39,110.43  $                       -   2

Great Smoky Mountains NP Walnut Bottoms Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Gunter Cemetery, ND TN All Others $36,030.66  $                       -   2

Great Smoky Mountains NP Tritt Cemetery, ND TN All Others $55,872.05  $                       -   2

Great Smoky Mountains NP Dorsey Cemetery, ND TN All Others $8,380.81  $                       -   2

Great Smoky Mountains NP Williamson Cemetery, ND TN All Others $11,174.41  $                       -   2

Great Smoky Mountains NP Mack - McMahan Cemetery, ND TN All Others $55,872.05  $            21,068.67 2

Great Smoky Mountains NP Gilliland Cemetery, ND TN All Others $41,904.04  $                       -   2

Great Smoky Mountains NP Phillips Cemetery, ND TN All Others $5,587.20  $                308.64 2

Great Smoky Mountains NP Maddron Cemetery, ND TN All Others $5,587.20  $                       -   2

Great Smoky Mountains NP McGaha Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP William Ford Cemetery, ND TN All Others $11,174.41  $                       -   2

Great Smoky Mountains NP Sallie Sutton Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Campbell Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Johnnie Ramsey Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Rachel Florence Fowler and Infant Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP O.M. Caton Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Jonas - Phillips Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Elkmont - Elkmont #2 Cemetery, ND TN All Others $61,459.25  $                       -   2

Great Smoky Mountains NP Levi Trentham Cemetery, ND TN All Others $33,523.23  $                       -   2

Great Smoky Mountains NP Little Brier - Walker Cemetery, ND TN All Others $16,761.61  $                       -   2

Great Smoky Mountains NP Sallie Moore Cemetery, ND TN All Others $5,587.20  $                       -   2

Great Smoky Mountains NP Levi Trentham Son Cemetery, ND TN All Others $826.51  $                       -   2

Great Smoky Mountains NP Frazier Cemetery, ND TN All Others $5,587.20  $                436.52 2

Great Smoky Mountains NP Dock Green - S.S. Green Cemetery, ND TN All Others $5,587.20  $                       -   2

Great Smoky Mountains NP Lindsey Town Cemetery, ND TN All Others $27,936.02  $                       -   2

Great Smoky Mountains NP Marion Green Cemetery, ND TN All Others $13,968.01  $                944.82 2

Great Smoky Mountains NP Rector - Copeland Cemetery, ND TN All Others $58,665.65  $                       -   2

Great Smoky Mountains NP Mullins - Copeland Cemetery, ND TN All Others $14,959.29  $              2,854.11 2

Great Smoky Mountains NP Sizemore - Tunis Cemetery, ND TN All Others $5,587.20  $                111.61 2

Great Smoky Mountains NP J.P. Price Cemetery, ND TN All Others $22,348.82  $                       -   2

Great Smoky Mountains NP Chris Parton - Parton Cemetery, ND TN All Others $11,174.41  $              7,856.32 2

Great Smoky Mountains NP Alonzo - Huskey Cemetery, ND TN All Others $5,587.20  $                       -   2

Great Smoky Mountains NP F.E. Huskey Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Elijah (Eliza)  Whaley Cemetery, ND TN All Others $4,986.43  $                550.39 2

Great Smoky Mountains NP Friendship Baptist Church Cemetery, ND TN All Others $36,316.83  $                       -   2

Great Smoky Mountains NP Whaley - Big Greenbrier Cemetery, ND TN All Others $103,363.29  $                       -   2

Great Smoky Mountains NP Rayfield - Dodgen Cemetery, ND TN All Others $22,348.82  $                  91.94 2

Great Smoky Mountains NP Ownby - Longbranch Cemetery, ND TN All Others $11,174.41  $              1,127.12 2

Great Smoky Mountains NP E.E. McCarter Cemetery, ND TN All Others $2,793.60  $                  70.44 2

Great Smoky Mountains NP John Ownby Child Cemetery, ND TN All Others $991.81  $                       -   2

Great Smoky Mountains NP Ogle - Dudley Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Pinnacle John Barnes Childrens Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Evans Chapel Bridge Cemetery, ND TN All Others $39,110.43  $                       -   2

Great Smoky Mountains NP Fighting Creek Residence Cemetery, ND TN All Others $11,174.41  $                       -   2

Great Smoky Mountains NP Hickory Flats - Humphrey Ownby Cemetery, ND TN All Others $22,348.82  $                       -   2

Great Smoky Mountains NP I.N. Trentham Cemetery, ND TN All Others $16,761.61  $                       -   2

Great Smoky Mountains NP Vance Newman Cemetery, ND TN All Others $13,968.01  $                       -   2

Great Smoky Mountains NP Burton Ogle - Sugarlands Cemetery, ND TN All Others $83,808.07  $                       -   2

Great Smoky Mountains NP Spruce Flats - Giles Reagan Cemetery, ND TN All Others $13,968.01  $                       -   2

Great Smoky Mountains NP N.F. McCarter Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Baskins Creek Cemetery, ND TN All Others $5,587.20  $              4,989.69 2

Great Smoky Mountains NP Mellinger - Jasper Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Primative Baptist Cemetery, CC TN All Others $94,982.48  $                       -   2

Great Smoky Mountains NP Methodist Church Cemetery, CC TN All Others $33,523.23  $                       -   2

Great Smoky Mountains NP Missionary Baptist Church Cemetery, CC TN All Others $13,968.01  $                       -   2

Great Smoky Mountains NP Cable Cemetery, CC TN All Others $19,555.22  $                       -   2

Great Smoky Mountains NP Lawson Cemetery, CC TN All Others $11,174.41  $                       -   2

Great Smoky Mountains NP Graveyard Hill - Rowans Cemetery, CC TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Noah Burchfield Cemetery, CC TN All Others $8,380.81  $                       -   2

Great Smoky Mountains NP Davis Cemetery, CC TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Ike Lequire Cemetery, CC TN All Others $5,587.20  $                       -   2

Great Smoky Mountains NP Post - Burch Parsons Cemetery, CC TN All Others $2,793.60  $              3,622.46 2

Great Smoky Mountains NP White Oak Sinks Cemetery, CC TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Walkers Valley Cemetery, CC TN All Others $25,142.42  $                       -   2

Great Smoky Mountains NP Bas Shaw - Big Poplar Cemetery, CC TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Little Cataloochee Church Cemetery, SD NC All Others $19,945.72  $            40,589.02 2

Great Smoky Mountains NP Kerr African Cemetery, SD NC All Others $2,493.22  $                182.79 2

Great Smoky Mountains NP Lawson Jenkins - Kerr Cemetery, SD NC All Others $2,493.22  $              1,536.60 2

Great Smoky Mountains NP Hannah - Hoaglan Cemetery, SD NC All Others $4,986.43  $            10,751.55 2

Great Smoky Mountains NP Palmer Cemetery, SD NC All Others $19,945.72  $            18,176.41 2

Great Smoky Mountains NP Palmers Chapel Big Cataloochee Cemetery, SD NC All Others $42,384.66  $            30,032.02 2

Great Smoky Mountains NP Dock Caldwell Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Hiram Caldwell Cemetery, SD NC All Others $2,493.22  $              8,123.75 2

Great Smoky Mountains NP Robert Palmer Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Carson - Messer Cemetery, SD NC All Others $2,493.22  $              1,318.09 2

Great Smoky Mountains NP Sutton - McGhee Cemetery, SD NC All Others $4,986.43  $              4,945.40 2

Great Smoky Mountains NP Shelton - Caldwell Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP H.D. Burris Child Cemetery, SD NC All Others $2,493.22  $              6,994.14 2

Great Smoky Mountains NP Hannah Cemetery, SD NC All Others $19,945.72  $            24,313.95 2

Great Smoky Mountains NP Laney Cemetery, SD NC All Others $14,959.29  $            22,884.69 2

Great Smoky Mountains NP Lower Indian - Queen Cemetery, SD NC All Others $14,959.29  $            14,748.96 2

Great Smoky Mountains NP Wiggins - Watson - Toms Branch Cemetery, SD NC All Others $19,945.72  $              6,779.41 2

Great Smoky Mountains NP Hammer Branch Cemetery, SD NC All Others $2,493.22  $              7,646.16 2

Great Smoky Mountains NP Indian Cemetery, SD NC All Others $2,493.22  $              1,078.20 2

Great Smoky Mountains NP Hoyle Cemetery, SD NC All Others $2,493.22  $              1,669.43 2

Great Smoky Mountains NP Woody - Conner Cemetery, SD NC All Others $22,438.94  $            13,441.69 2

Great Smoky Mountains NP Upper Noland - Branton Cemetery, SD NC All Others $14,959.29  $              8,749.83 2

Great Smoky Mountains NP Lower Noland - Monteith Cemetery, SD NC All Others $4,986.43  $                795.76 2

Great Smoky Mountains NP McClure Cemetery, SD NC All Others $7,479.65  $            15,170.06 2

Great Smoky Mountains NP Stiles Cemetery, SD NC All Others $2,493.22  $              1,383.28 2

Great Smoky Mountains NP Conner @ Hickory Flats Cemetery, SD NC All Others $4,986.43  $              8,366.21 2

Great Smoky Mountains NP Posey Cemetery, SD NC All Others $2,493.22  $              2,735.12 2

Great Smoky Mountains NP Welch - Kirkland ( Scott Anthony ) Cemetery, SD NC All Others $4,986.43  $              4,758.73 2

Great Smoky Mountains NP Jerry Flats Cemetery, SD NC All Others $2,493.22  $              2,382.08 2

Great Smoky Mountains NP Procter Cemetery, SD NC All Others $62,330.38  $                532.91 2

Great Smoky Mountains NP Cable Branch Cemetery, SD NC All Others $12,466.08  $              1,670.64 2

Great Smoky Mountains NP Bone Valley Cemetery, SD NC All Others $29,918.58  $              7,005.28 2

Great Smoky Mountains NP Hall - Ruins Cemetery, SD NC All Others $7,479.65  $              2,292.95 2

Great Smoky Mountains NP Higdon Cemetery, SD NC All Others $4,986.43  $              1,670.64 2

Great Smoky Mountains NP McCampbell Cemetery, SD NC All Others $2,493.22  $                532.91 2

Great Smoky Mountains NP Maggie Cable Cemetery, SD NC All Others $59,837.16  $                532.91 2

Great Smoky Mountains NP Fairview - Cook - Calhoun Cemetery, SD NC All Others $24,932.15  $            20,124.87 2
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Great Smoky Mountains NP Pilkey Cemetery, SD NC All Others $14,959.29  $              9,483.02 2

Great Smoky Mountains NP Mitchell Cemetery, SD NC All Others $2,493.22  $              6,392.29 2

Great Smoky Mountains NP Nelms Family Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Walker Cemetery, SD NC All Others $2,493.22  $              2,183.00 2

Great Smoky Mountains NP Bradshaw Cemetery, SD NC All Others $4,986.43  $              8,850.38 2

Great Smoky Mountains NP Cook - Mill Creek Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Wike Cemetery, SD NC All Others $2,493.22  $                877.89 2

Great Smoky Mountains NP Calhoun Cemetery, SD NC All Others $2,493.22  $                766.93 2

Great Smoky Mountains NP Sequoia - Indian Cemetery, SD NC All Others $2,493.22  $              2,218.09 2

Great Smoky Mountains NP McGhee Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Floyd Cemetery, SD NC All Others $22,438.94  $            17,893.79 2

Great Smoky Mountains NP Enloe African Cemetery, SD NC All Others $2,493.22  $                       -   2

Great Smoky Mountains NP Mingus Creek - Watson Cemetery, SD NC All Others $9,972.86  $            16,271.70 2

Great Smoky Mountains NP Enloe - Mingus Cemetery, SD NC All Others $12,466.08  $            20,507.68 2

Great Smoky Mountains NP Queen - Queens Cemetery, SD NC All Others $7,479.65  $                       -   2

Great Smoky Mountains NP Bradley Cemetery, SD NC All Others $19,945.72  $            19,557.78 2

Great Smoky Mountains NP Chambers Cemetery, SD NC All Others $7,479.65  $              6,186.69 2

Great Smoky Mountains NP Conner @ Oconaluftee Cemetery, SD NC All Others $7,479.65  $            12,926.00 2

Great Smoky Mountains NP Nations Cemetery, SD NC All Others $14,959.29  $            15,836.21 2

Great Smoky Mountains NP Dock Conner Cemetery, SD NC All Others $2,493.22  $                428.21 2

Great Smoky Mountains NP Carver Cemetery, SD NC All Others $14,959.29  $              7,927.54 2

Great Smoky Mountains NP Old Beck Cemetery, SD NC All Others $7,479.65  $                       -   2

Great Smoky Mountains NP New Beck - Huskey Cemetery, SD NC All Others $42,384.66  $            50,187.78 2

Great Smoky Mountains NP Kephart Prong Cemetery, SD NC All Others $2,493.22  $              1,320.28 2

Great Smoky Mountains NP Tom Huskey Child Cemetery, SD NC All Others $2,493.22  $                226.92 2

Great Smoky Mountains NP Payne Cemetery, SD NC All Others $42,384.66  $            30,836.71 2

Great Smoky Mountains NP Orr Cemetery, SD NC All Others $4,986.43  $            13,924.46 2

Great Smoky Mountains NP John Carr Cemetery, ND TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Meigs Mountain Cemetery, ND TN All Others $8,380.81  $                       -   2

Great Smoky Mountains NP Burchfield Cemetery, CC TN All Others $8,380.81  $                       -   2

Great Smoky Mountains NP Wear Cove Gap Road, ND    RT 0023 TN Paved Roads $3,367,260.77  $          727,340.50 2

Great Smoky Mountains NP Cherokee Orchard Road, ND    RT 0027 TN Paved Roads $9,697,711.00  $          905,202.46 2

Great Smoky Mountains NP Balsam Mountain Campground Road, SD    RT 0100A NC Paved Roads $745,287.05  $          174,241.71 2

Great Smoky Mountains NP Tow String Road, SD    RT 0101 NC Paved Roads $1,827,155.35  $          270,933.46 2

Great Smoky Mountains NP Cable Mill Road, CC    RT 0123 TN Paved Roads $754,266.41  $            52,279.64 2

Great Smoky Mountains NP Roaring Fork Motor Nature Trail, ND    RT 0150 TN Paved Roads $6,976,964.31  $       1,461,088.80 2

Great Smoky Mountains NP Caney Creek Road, ND    RT 0153 TN Paved Roads $377,133.21  $            60,211.22 2

Great Smoky Mountains NP Flat Branch Road, ND    RT 0154 TN Paved Roads $323,257.03  $            72,039.63 2

Great Smoky Mountains NP Norton Creek/Cove Mountain Road, ND    RT 0155 TN Paved Roads $134,690.43  $            39,499.20 2

Great Smoky Mountains NP Wiley Oakley Drive, ND    RT 0156 TN Paved Roads $323,257.03  $            91,163.06 2

Great Smoky Mountains NP Gum Stand Road, ND    RT 0157 TN Paved Roads $377,133.21  $                       -   2

Great Smoky Mountains NP King Branch Road, ND    RT 0158 TN Paved Roads $862,018.76  $              8,623.35 2

Great Smoky Mountains NP Gnatty Branch Road, ND    RT 0159 TN Paved Roads $1,912,604.11  $          257,514.58 2

Great Smoky Mountains NP Huskey Grove Road, ND    RT 0160 TN Paved Roads $969,771.10  $          156,835.14 2

Great Smoky Mountains NP Beech Branch Road, ND    RT 0161 TN Paved Roads $161,628.52  $            22,289.26 2

Great Smoky Mountains NP Little Smoky Road, ND    RT 0162 TN Paved Roads $350,195.12  $            44,888.30 2

Great Smoky Mountains NP Twin Creeks Research Area Road, ND    RT 0212 TN Paved Roads $296,318.95  $            71,827.90 2

Great Smoky Mountains NP Twin Creeks Picnic Area Road, ND    RT 0220 TN Paved Roads $175,097.56  $            41,299.47 2

Great Smoky Mountains NP Look Rock Campground Road - Section A, CC    RT 0230A TN Paved Roads $1,346,904.31  $          758,144.95 2

Great Smoky Mountains NP Deep Creek Campground Road, SD    RT 0236A NC Paved Roads $649,120.98  $          234,629.06 2

Great Smoky Mountains NP Mingus Mill Access Road, SD    RT 0237 NC Paved Roads $625,079.46  $            60,881.79 2

Great Smoky Mountains NP Sugarlands Headquarters Road, ND    RT 0405 TN Paved Roads $1,239,151.96  $          197,524.36 2

Great Smoky Mountains NP Sugarlands Residence Area Road, ND    RT 0430 TN Paved Roads $969,771.10  $          134,608.22 2

Great Smoky Mountains NP
Big Creek Entrance Road, ND    RT 0103 NC Unpaved Roads $1,274,872.94  $            14,952.68 2

Great Smoky Mountains NP
Sparks Lane Road, CC    RT 0120 TN Unpaved Roads $1,010,276.67  $              5,675.40 2

Great Smoky Mountains NP
Hyatt Lane Road, CC    RT 0121 TN Unpaved Roads $1,539,469.21  $                       -   2

Great Smoky Mountains NP
Primative Baptist Church Road, CC    RT 0122 TN Unpaved Roads $384,867.30  $                       -   2

Great Smoky Mountains NP
Abrams Falls Road, CC    RT 0125 TN Unpaved Roads $553,246.75  $                       -   2

Great Smoky Mountains NP
Forge Creek Road, CC    RT 0126 TN Unpaved Roads $2,645,962.71  $                       -   2

Great Smoky Mountains NP
Cataloochee Creek Road, SD    RT 0143 NC Unpaved Roads $1,932,095.94  $            83,953.45 2

Great Smoky Mountains NP
Parsons Branch Road, CC    RT 0164 TN Unpaved Roads $9,501,411.54  $                       -   2

Great Smoky Mountains NP Alum Cave Bluffs Trailhead Parking,  ND    RT 0931 TN Paved Roads $212,488.11  $                       -   2

Great Smoky Mountains NP Alum Cave Bluffs Trailhead Overflow Parking,  ND    RT 0932 TN Paved Roads $177,080.20  $                       -   2

Great Smoky Mountains NP Gatlinburg Spur Road Parking #1,  ND    RT 1189 TN Paved Roads $165,270.79  $            13,585.12 2

Great Smoky Mountains NP Gatlinburg Spur Road Parking #2,  ND    RT 1190 TN Paved Roads $188,889.61  $            15,237.92 2

Great Smoky Mountains NP Gatlinburg Spur Road Parking #3,  ND  RT 1191 TN Paved Roads $118,053.47  $              8,811.81 2

Great Smoky Mountains NP Sinks Bridge & Trailhead Parking,  ND    RT 1002 TN Paved Roads $129,862.88  $            12,942.88 2

Great Smoky Mountains NP Cosby Dump Station,  ND    RT 1171 TN Paved Roads $143,429.50  $            30,713.84 2

Great Smoky Mountains NP Cosby Hiker Parking  A,  ND    RT 1169A TN Paved Roads $99,414.52  $            18,802.31 2

Great Smoky Mountains NP Cosby Amphitheater Parking,  ND  RT 1172 TN Paved Roads $59,026.73  $            12,077.75 2

Great Smoky Mountains NP Metcalf Bottoms Parking,  ND    RT 1106 TN Paved Roads $23,618.82  $              9,580.44 2

Great Smoky Mountains NP Methodist Church Parking,  CC    RT 1024 TN Paved Roads $67,583.98  $              5,691.32 2

Great Smoky Mountains NP Native Plant Demonstration Plot Parking,  CC    RT 1026 TN Paved Roads $170,433.60  $            11,565.86 2

Great Smoky Mountains NP Valley View Parking,  CC    RT 1033 TN Paved Roads $48,782.43  $              3,488.83 2

Great Smoky Mountains NP Ogle Place Parking,  ND    RT 1182 TN Paved Roads $165,270.79  $            12,300.65 2

Great Smoky Mountains NP Rainbow Falls, Bullhead Parking  A,  ND    RT 1183 TN Paved Roads $259,725.76  $            19,183.88 2

Great Smoky Mountains NP Rainbow Falls, Bullhead Parking  B,  ND    RT 1184 TN Paved Roads $330,541.58  $            26,068.99 2

Great Smoky Mountains NP Cable Mill Parking Area A ,  CC     RT 1037A TN Paved Roads $152,445.08  $              8,811.81 2

Great Smoky Mountains NP Sugarlands Headquarters Visitor Parking,  ND     RT 1206 TN Paved Roads $59,026.73  $            17,884.30 2

Great Smoky Mountains NP Sugarlands Headquarters Parking  A,  ND     RT 1203A TN Paved Roads $826,374.28  $          322,778.84 2

Great Smoky Mountains NP Tow String Road Parking,  SD    RT 1207 NC Paved Roads $19,265.12  $              4,814.86 2

Great Smoky Mountains NP Smokemont Horse Stable Parking,  SD    RT 1218 NC Paved Roads $125,168.88  $            16,429.82 2

Great Smoky Mountains NP Bridge @ Abrams Creek, CC  ST 5460-031P TN Paved Roads $394,635.62  $              3,409.34 2

Great Smoky Mountains NP Bridge @ Mill Creek, CC  ST 5460-032P TN Paved Roads $211,804.44  $          586,502.32 2

Great Smoky Mountains NP Bridge @ Forge Creek, CC  ST 5460-033P TN Paved Roads $207,808.14  $          610,881.06 2

Great Smoky Mountains NP Bridge @ Forge Creek, CC  ST 5460-034P TN Paved Roads $337,188.68  $          629,361.55 2

Great Smoky Mountains NP Bridge @ Forge Creek, CC  ST 5460-035P TN Paved Roads $461,074.28  $          698,147.65 2

Great Smoky Mountains NP Bridge @ Forge Creek, CC  ST 5460-036P TN Paved Roads $318,705.74  $          699,836.34 2

Great Smoky Mountains NP Bridge @ Forge Creek, CC  ST 5460-037P TN Paved Roads $201,314.12  $            39,218.70 2

Great Smoky Mountains NP Bridge @ Parsons Branch, CC  ST 5460-038P TN Paved Roads $186,327.96  $            13,662.00 2

Great Smoky Mountains NP Bridge @ Parsons Branch, CC  ST 5460-039P TN Paved Roads $181,332.57  $          321,948.00 2

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-048P TN Paved Roads $1,487,717.28  $       1,557,513.89 2

Great Smoky Mountains NP Bridge @ MP Little Pigeon, ND  ST 5460-064P TN Paved Roads $355,172.07  $            26,730.00 2

Great Smoky Mountains NP Bridge @ Little River, ND  ST 5460-076S TN Paved Roads $719,335.84  $          231,660.00 2

Great Smoky Mountains NP Bridge @ WP Little Pigeon River, ND  ST 5460-084P TN Paved Roads $2,811,495.03  $          103,929.75 2

Great Smoky Mountains NP Bridge @ WP Little Pigeon River, ND  ST 5460-087P6 TN Paved Roads $2,198,424.70  $            72,900.00 2

Great Smoky Mountains NP Culvert @ Norton Creek, ND  ST 5460-088P TN Paved Roads $802,895.05  $            22,572.00 2

Great Smoky Mountains NP Bridge @ WP Little Pigeon River, ND  ST 5460-089P TN Paved Roads $3,356,900.53  $            54,054.00 2

Great Smoky Mountains NP Bridge @ Towstring Road, SD  ST 5460-103P NC Paved Roads $1,310,725.28  $              4,752.00 2

Great Smoky Mountains NP Bridge #1 @ Deep Creek, SD  ST 5460-112S NC Paved Roads $321,885.59  $          130,680.00 2

Great Smoky Mountains NP Bridge #2 @ Deep (Indian) Creek, SD  ST 5460-113S NC Paved Roads $181,450.75  $            76,032.00 2

Great Smoky Mountains NP Bridge #3 @ Deep Creek, SD  ST 5460-114S NC Paved Roads $256,349.34  $            29,700.00 2

Great Smoky Mountains NP Bridge #1 @ Forney Creek, SD  ST 5460-126S NC Paved Roads $349,526.74  $              4,752.00 2

Great Smoky Mountains NP Bridge #1 @ Bear Creek, SD  ST 5460-127S NC Paved Roads $334,368.69  $            49,896.00 2

Great Smoky Mountains NP Bridge #2 @ Bear Creek, SD  ST 5460-128S NC Paved Roads $223,358.29  $            26,136.00 2

Great Smoky Mountains NP Bridge #1 South @ Noland Creek, SD  ST 5460-134S NC Paved Roads $278,194.75  $                       -   2

Great Smoky Mountains NP Bridge #1 North @ Noland Creek, SD  ST 5460-135S NC Paved Roads $559,510.28  $          125,928.00 2

Great Smoky Mountains NP Bridge #2 North @ Noland Creek, SD  ST 5460-136S NC Paved Roads $320,102.29  $              2,376.00 2

Great Smoky Mountains NP Bridge #3 North @ Noland Creek, SD  ST 5460-137S NC Paved Roads $320,548.12  $            49,896.00 2

Great Smoky Mountains NP Bridge #4 North @ Noland Creek, SD  ST 5460-138S NC Paved Roads $315,198.23  $            33,264.00 2

Great Smoky Mountains NP Bridge #5 North @ Noland Creek, SD  ST 5460-139S NC Paved Roads $211,766.84  $          476,388.00 2

Great Smoky Mountains NP Bridge @ Abrams Creek, CC  ST 5460-160P TN Paved Roads $234,783.23  $          101,623.05 2

Great Smoky Mountains NP Bridge @ Little Cataloochee Ck, SD  ST 5460-170S NC Paved Roads $79,802.67  $            66,528.00 2

Great Smoky Mountains NP Bridge @ Chimneys PA Loop Road over Stream, ND  ST 5460-171S TN Paved Roads $116,392.54  $            17,820.00 2

Great Smoky Mountains NP Culvert @ Dudley Creek, ND  ST 5460-188P TN Paved Roads $1,412,513.98  $            25,542.00 2

Great Smoky Mountains NP Bridge @ Tremont Road Over Stream, CC  ST 5460-190P TN Paved Roads $121,387.93  $            22,050.85 2

Great Smoky Mountains NP Bridge @ Ledge Creek, SD  ST 5460-201P NC Paved Roads $108,335.46  $              3,564.00 2

Great Smoky Mountains NP Straight Fork Road Bridge, SD  ST 5460-202P NC Paved Roads $98,527.30  $              7,128.00 2

Great Smoky Mountains NP Bridge @ Uncomplete Foothills PW  CC  ST 5460-209P TN Paved Roads $14,577,994.49  $                       -   2

Great Smoky Mountains NP Bridge @ Uncomplete Foothills PW  CC  ST 5460-210P TN Paved Roads $14,925,400.99  $                       -   2

Great Smoky Mountains NP ND  RF 131 ALEX COLE CABIN TN Buildings $152,654.29  $                       -   2

Great Smoky Mountains NP ND  RF 134 ALF REAGAN HOUSE TN Buildings $151,862.69  $            31,251.35 2

Great Smoky Mountains NP ND  RF 135 EPHRAIM BALES CABIN TN Buildings $174,079.50  $                       -   2

Great Smoky Mountains NP ND  RF 136 EPHRAIM BALES CORN CRIB TN Buildings $30,529.38  $              2,300.00 2

Great Smoky Mountains NP ND  RF 137 EPHRAIM BALES BARN TN Buildings $96,405.72  $                       -   2

Great Smoky Mountains NP ND  RF 138 EPHRAIM BALES PIG PEN TN Buildings $7,250.37  $              1,680.80 2

Great Smoky Mountains NP ND  RF 139 HOMER / JIM BALES CORN CRIB TN Buildings $46,060.98  $                       -   2

Great Smoky Mountains NP ND  RF 140 HOMER / JIM BALES BARN TN Buildings $107,117.88  $                       -   2

Great Smoky Mountains NP ND  RF 406 ALF REAGAN TUB MILL TN Buildings $31,746.76  $                851.00 2

Great Smoky Mountains NP ND  RF 132 NOAH BUD OGLE TUB MILL TN Buildings $56,139.11  $                       -   2

Great Smoky Mountains NP ND  RF 133 NOAH BUD OGLE BARN TN Buildings $239,943.82  $            58,405.00 2

Great Smoky Mountains NP ND  RF 464 NOAH BUD OGLE HOUSE TN Buildings $240,266.56  $                       -   2

Great Smoky Mountains NP ND  SU 604 JOHN OWNBY CABIN TN Buildings $131,229.09  $            43,778.00 2

Great Smoky Mountains NP ND  PG 640 WALKER SISTER'S CABIN TN Buildings $338,210.04  $            81,805.12 2

Great Smoky Mountains NP ND  PG 641 WALKER SISTER'S CORN CRIB TN Buildings $35,081.89  $            14,361.98 2

Great Smoky Mountains NP ND  PG 129 LITTLE GREENBRIER SCHOOL TN Buildings $275,465.50  $                       -   2
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Great Smoky Mountains NP SD MM MINGUS MILL DAM, RACE,FLUME and PENS NC All Others $442,582.56  $          135,109.72 2

Great Smoky Mountains NP SD  CA 30-A JARVIS PALMER BLACKSMITH SHO NC Buildings $52,579.24  $                       -   2

Great Smoky Mountains NP SD  CA 251 JARVIS PALMER SPRINGHOUSE NC Buildings $29,121.77  $                       -   2

Great Smoky Mountains NP SD  CA 687 STEVE WOODY HOUSE NC Buildings $657,799.75  $            28,192.53 2

Great Smoky Mountains NP Tremont Water Quality Laboratory & Pump House TN Buildings $64,504.94  $            17,247.54 2

Great Smoky Mountains NP Abrams Creek Ranger Station and Office,   AC 399-B TN Buildings $59,565.85  $              5,290.57 2

Great Smoky Mountains NP Abrams Creek CG Comfort Station,   AC 409 TN Buildings $122,000.26  $                536.72 2

Great Smoky Mountains NP Abrams Creek CG Pump House / Water Lab,   AC Pump TN Buildings $30,102.31  $              6,735.65 2

Great Smoky Mountains NP Look Rock CG Kiosk and Ranger Station,   LR 651 TN Buildings $60,262.47  $              2,732.45 2

Great Smoky Mountains NP Look Rock PA Comfort Station,   LR 530 TN Buildings $120,063.74  $                125.00 2

Great Smoky Mountains NP Look Rock CG Comfort Station,   LR 605 TN Buildings $120,063.74  $                  52.83 2

Great Smoky Mountains NP Look Rock CG Comfort Station,   LR 606 TN Buildings $120,063.74  $                       -   2

Great Smoky Mountains NP Look Rock CG Comfort Station,   LR 607 TN Buildings $120,063.74  $                284.80 2

Great Smoky Mountains NP Cades Cove Developed Area Chlorinator Building TN Buildings $5,864.09  $                678.00 2

Great Smoky Mountains NP CC 352 EQUIPMENT STORAGE BUILDING TN Buildings $125,598.05  $              4,781.90 2

Great Smoky Mountains NP Cades Cove Auto Shop and Storage,  CC 337 TN Buildings $960,146.28  $                595.00 2

Great Smoky Mountains NP CC 444 VISITOR INFORMATION KIOSK TN Buildings $59,672.34  $                280.00 2

Great Smoky Mountains NP Cades Cove Interpretation & Visitor Services Offices,  CC 35 TN Buildings $349,208.34  $          113,824.16 2

Great Smoky Mountains NP Cades Cove Ranger Station & CG Kiosk,  CC 336-A TN Buildings $299,281.08  $            49,959.41 2

Great Smoky Mountains NP Cades Cove Water System Pump House,  CC Pumh TN Buildings $17,592.26  $              7,446.52 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 334, Back C Section TN Buildings $136,846.85  $              9,064.66 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 335, Front C Section TN Buildings $136,846.85  $            11,609.27 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 338, Front B Section TN Buildings $136,846.85  $              9,967.25 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 339. Back B Section TN Buildings $136,846.85  $            13,755.41 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 340, Front Group Area TN Buildings $136,846.85  $            12,249.10 2

Great Smoky Mountains NP Cades Cove CG Comfort Station,   CC 342, Back Group Area TN Buildings $136,846.85  $            13,486.96 2

Great Smoky Mountains NP Cades Cove PA Comfort Station,   CC 343, Front Picnic Area TN Buildings $122,000.26  $              7,450.49 2

Great Smoky Mountains NP Cades Cove PA Comfort Station,  CC 351, Back Picnic Area TN Buildings $120,709.25  $            12,410.41 2

Great Smoky Mountains NP CLINGMAN'S DOME OBSERVATION TOWER, SD NC All Others $6,249,848.48  $            20,144.92 2

Great Smoky Mountains NP SD  HB 306 LCS BALSAM MT. CG COMFORT STATION NC Buildings $107,729.76  $                       -   2

Great Smoky Mountains NP SD  HB 332 LCS BALSAM MT. CG COMFORT STATION NC Buildings $107,729.76  $                       -   2

Great Smoky Mountains NP SD  HB 333 LCS HEINTOOGA PA COMFORT STATION NC Buildings $107,729.76  $                       -   2

Great Smoky Mountains NP Smokemont Riding Stables Comfort Station, SD  SM 385 NC Buildings $130,197.46  $                367.19 2

Great Smoky Mountains NP Oconaluftee SD Ranger Offices,  OC 660 NC Buildings $204,543.96  $            93,729.52 2

Great Smoky Mountains NP Mingus Mill Comfort Station,   MM 346 NC Buildings $122,132.13  $              5,819.13 2

Great Smoky Mountains NP Greenbrier PA Vault Toilet,  GR TN Buildings $28,053.29  $                       -   2

Great Smoky Mountains NP Metcalf Bottoms PA Comfort Station,  MB 553 TN Buildings $123,936.77  $              4,860.33 2

Great Smoky Mountains NP Metcalf Bottoms PA Comfort Station,  MB 554 TN Buildings $123,936.77  $              1,215.95 2

Great Smoky Mountains NP Metcalf Bottoms PA Comfort Station,  MB 555 TN Buildings $123,936.77  $                250.70 2

Great Smoky Mountains NP Metcalf Bottoms PA Comfort Station,  MB 556 TN Buildings $123,936.77  $                600.00 2

Great Smoky Mountains NP Metcalf Bottoms PA Comfort Station,  MB 557 TN Buildings $123,936.77  $              8,584.92 2

Great Smoky Mountains NP Metcalf Bottoms Water System Pump House TN Buildings $15,833.03  $              5,955.22 2

Great Smoky Mountains NP Big Creek Water System Pump House,   BC Pump NC Buildings $28,734.02  $              5,979.38 2

Great Smoky Mountains NP Big Creek HC Comfort Station,  BC 395 NC Buildings $137,169.60  $                214.64 2

Great Smoky Mountains NP Big Creek PA Comfort Station,    BC 396 NC Buildings $137,169.60  $                       -   2

Great Smoky Mountains NP Big Creek CG Comfort Station,    BC 479 NC Buildings $123,936.77  $              6,888.18 2

Great Smoky Mountains NP Cosby Residence Area Pump House,  CO 563 TN Buildings $15,833.03  $              1,716.80 2

Great Smoky Mountains NP Cosby Wastewater Chlorinator Building,  CO 328 TN Buildings $8,209.72  $              2,520.52 2

Great Smoky Mountains NP Cosby CG Water System Pump House,  CO 560 TN Buildings $15,833.03  $              7,830.18 2

Great Smoky Mountains NP Cosby CG Comfort Station,  CO 324 TN Buildings $117,481.73  $                  85.00 2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 325 TN Buildings $117,481.73  $                       -   2

Great Smoky Mountains NP Cosby CG Comfort Station,  CO 326 TN Buildings $117,481.73  $                156.43 2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 327 TN Buildings $130,391.81  $                       -   2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 548 TN Buildings $120,063.74  $                  75.33 2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 549 TN Buildings $120,063.74  $                       -   2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 550 TN Buildings $120,063.74  $                  18.24 2

Great Smoky Mountains NP Cosby CG Comfort Station,    CO 551 TN Buildings $120,063.74  $                  46.45 2

Great Smoky Mountains NP Sugarlands Little River Ranger Station,  SU 469 TN Buildings $422,087.54  $          128,311.59 2

Great Smoky Mountains NP Sugarlands Water System Pump House,  SU Pump TN Buildings $15,833.03  $              2,825.61 2

Great Smoky Mountains NP Chimneys Picnic Area Comfort Station, CT84 TN Buildings $183,968.64  $            11,838.18 2

Great Smoky Mountains NP Chimneys Picnic Area Comfort Station, CT235 TN Buildings $183,968.64  $            18,457.40 2

Great Smoky Mountains NP Chimneys Picnic Area Comfort Station, CT234 TN Buildings $183,968.64  $            15,646.18 2

Great Smoky Mountains NP Chimneys PA Water System Pump House,  CT 81 TN Buildings $17,592.26  $              3,852.61 2

Great Smoky Mountains NP ND  TW 238 TWIN CREEKS UPLANDS BOTNAY BU TN Buildings $369,816.43  $            46,054.95 2

Great Smoky Mountains NP ND  TW 244 TWIN CREEKS UPLANDS BARN TN Buildings $311,159.04  $                       -   2

Great Smoky Mountains NP ND  TW 246 TWIN CREEKS UPLANDS DRIVE THR TN Buildings $276,045.61  $                       -   2

Great Smoky Mountains NP ND  TW 237 TWIN CREEKS UPLANDS LABORATOR TN Buildings $864,452.14  $          317,369.88 2

Great Smoky Mountains NP Twin Creeks Picnic Pavillion Comfort Station, ND TN Buildings $86,497.54  $                       -   2

Great Smoky Mountains NP Elkmont Wastewater Plant Lab Building,  EL 609 TN Buildings $165,758.15  $            59,999.16 2

Great Smoky Mountains NP Elkmont Water System Pump House,  EL 537 TN Buildings $53,038.92  $              6,277.43 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 539 TN Buildings $120,063.74  $                       -   2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 540 TN Buildings $120,063.74  $                  73.21 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 541 TN Buildings $120,063.74  $              2,275.03 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 542 TN Buildings $120,063.74  $                       -   2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 543 TN Buildings $120,063.74  $              4,327.13 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 572 TN Buildings $120,063.74  $              3,360.59 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 573 TN Buildings $120,063.74  $              9,084.11 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 574 TN Buildings $120,063.74  $                       -   2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 575 TN Buildings $120,063.74  $              3,660.55 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 576 TN Buildings $120,063.74  $              5,242.54 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 577 TN Buildings $120,063.74  $              2,875.62 2

Great Smoky Mountains NP Elkmont CG Comfort Station,  EL 578 TN Buildings $120,063.74  $              1,134.98 2

Great Smoky Mountains NP Collins Creek Water System,  CLW NC Water Systems $886,164.14  $                       -   2

Great Smoky Mountains NP Cataloochee  Area Water Systems,  CAW NC Water Systems $309,074.51  $                       -   2

Great Smoky Mountains NP
Purchase Knob Wastewater System,  PUS NC

Waste Water

Systems
$90,214.85  $                542.41 2

Great Smoky Mountains NP Deep Creek Campground,  DCCG NC Campgrounds $783,194.10  $            64,070.66 2

Great Smoky Mountains NP Deep Creek Picnic Area,  DCPA NC All Others $1,571,527.13  $              1,512.05 2

Great Smoky Mountains NP Chimneys Picnic Area Water System,  CTW TN Water Systems $756,701.72  $          434,591.05 2

Great Smoky Mountains NP Metcalf Bottoms Picnic Area Water System,  MBW TN Water Systems $696,853.16  $          611,499.15 2

Great Smoky Mountains NP Big Creek Area Water Systems,  BCW NC Water Systems $565,260.66  $                       -   2

Great Smoky Mountains NP Cosby Area Water Systems,  COW TN Water Systems $886,800.79  $       1,176,546.82 2

Great Smoky Mountains NP Cosby Campground,  COCG TN Campgrounds $4,485,369.84  $          155,224.73 2

Great Smoky Mountains NP Big Creek Campground,  BCCG NC Campgrounds $128,153.42  $                       -   2

Great Smoky Mountains NP Cades Cove Developed Area Water System,  CCW TN Water Systems $1,180,265.42  $          663,449.93 2

Great Smoky Mountains NP Cades Cove Cable Mill Water System,  CMW TN Water Systems $399,380.32  $          342,000.00 2

Great Smoky Mountains NP Look Rock Campground,  LRCG TN Campgrounds $2,563,068.48  $              8,540.85 2

Great Smoky Mountains NP Abrams Creek Campground,  ACCG TN Campgrounds $320,383.56  $              1,693.63 2

Great Smoky Mountains NP Look Rock Picnic Area,  LRPA TN All Others $1,045,731.94  $              3,500.20 2

Great Smoky Mountains NP Smokemont Campground Area Maintained Landscape, SD NC Campgrounds $2,393,796.11  $            48,978.99 2

Great Smoky Mountains NP Oconaluftee Area Maintained Landscapes, SD NC All Others $942,140.25  $            52,304.83 2

Great Smoky Mountains NP Deep Creek CG & PA Area Maintained Landscape, SD NC Campgrounds $2,444,068.87  $                783.20 2

Great Smoky Mountains NP Cataloochee Valley Area Maintained Landscape, SD NC All Others $4,816,371.83  $            10,576.16 2

Great Smoky Mountains NP Bridge #1 on Ramsey Cascade Trail,  ND TN All Others $109,252.68  $                       -   2

Great Smoky Mountains NP Bridge #2 on Ramsey Cascade Trail,  ND TN All Others $44,036.43  $                888.37 2

Great Smoky Mountains NP Bridge #1 on Big Creek Trail,  ND NC All Others $193,338.68  $                       -   2

Great Smoky Mountains NP Bridge #2 on Big Creek Trail,  ND NC All Others $181,387.86  $                       -   2

Great Smoky Mountains NP Bridge #1 on Alum Cave Trail,  ND TN All Others $97,477.81  $              7,981.31 2

Great Smoky Mountains NP Bridge #2 on Alum Cave Trail,  ND TN All Others $75,743.41  $              4,455.23 2

Great Smoky Mountains NP Bridge #1 on Fighting Creek Nature Trail,  ND TN All Others $12,634.22  $                750.15 2

Great Smoky Mountains NP Bridge #2 on Fighting Creek Nature Trail,  ND TN All Others $39,492.69  $              1,390.71 2

Great Smoky Mountains NP Bridge #2 on Little River Trail,  ND TN All Others $368,674.53  $            12,135.96 2

Great Smoky Mountains NP Bridge #3 on Little River Trail,  ND TN All Others $77,401.17  $                       -   2

Great Smoky Mountains NP Bridge #4 on Little River Trail,  ND TN All Others $81,740.25  $                       -   2

Great Smoky Mountains NP Bridge #2 on Middle Prong Trail,  CC TN All Others $151,636.41  $            28,694.23 2

Great Smoky Mountains NP SD  CA 147 JIM HANNAH CABIN @ LITTLE CAT NC Buildings $135,214.64  $                       -   2

Great Smoky Mountains NP ND  HIKERS CABIN @ GREENBRIER  GR 279 TN Buildings $296,126.11  $            28,469.13 2

Great Smoky Mountains NP The Purchase Knob Learning Center Main House, CA NC Buildings $764,912.61  $          154,671.55 2

Great Smoky Mountains NP
Cataloochee / Woody Creek Road, SD  RT 0165 NC Unpaved Roads $1,180,725.29  $              6,358.54 2

Great Smoky Mountains NP
Cataloochee Group Camp Road, SD  RT 0116 NC Unpaved Roads $322,015.99  $                       -   2

Great Smoky Mountains NP Tremont Road Parking #3,  CC    RT 1020 TN Paved Roads $19,680.71  $            19,489.88 2

Great Smoky Mountains NP
Forge Creek Parking Left @ MP 0.5,  CC  RT TN Unpaved Roads $16,400.60  $                       -   2

Great Smoky Mountains NP
Forge Creek Parking @ End,  CC  RT TN Unpaved Roads $28,473.26  $                       -   2

Great Smoky Mountains NP
Abrams Falls Parking,  CC  RT 1220 TN Unpaved Roads $209,278.43  $                       -   2

Great Smoky Mountains NP
Tremont Road Parking #1,  CC  RT 1018 TN Unpaved Roads $26,195.40  $              2,788.61 2

Great Smoky Mountains NP
Tremont Road Parking #2,  CC  RT 1019 TN Unpaved Roads $22,778.60  $                164.74 2

Great Smoky Mountains NP
Greenbrier Entrance Road (Unpaved), ND    RT 0701 TN Unpaved Roads $3,932,862.75  $          231,044.49 2

Great Smoky Mountains NP Deep Creek CG Parking Area C 1,  SD    RT 1039 NC Paved Roads $106,121.44  $            77,271.93 2

Great Smoky Mountains NP Elkmont Club Cabin # 1, Sneed Cabin TN Buildings $221,548.21  $          138,999.45 2

Great Smoky Mountains NP Elkmont Club Cabin # 2, Smith TN Buildings $307,111.66  $          128,468.63 2

Great Smoky Mountains NP Elkmont Club Cabin # 3, Higdon TN Buildings $181,440.35  $          108,271.81 2

Great Smoky Mountains NP Elkmont Club Cabin # 4, Swan TN Buildings $225,368.01  $          107,511.31 2

Great Smoky Mountains NP Elkmont Club Cabin # 5, Addicks TN Buildings $194,809.64  $          141,834.61 2

Great Smoky Mountains NP Elkmont Club Cabin # 6, Creekmore TN Buildings $171,890.85  $          118,693.80 2

Great Smoky Mountains NP Elkmont Club Cabin # 7, Mayo TN Buildings $210,088.82  $          168,546.51 2

Great Smoky Mountains NP Elkmont Club Cabin # 8, Cain TN Buildings $229,187.81  $            47,408.30 2
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Great Smoky Mountains NP Elkmont Club Cabin # 9, Gaylon TN Buildings $223,458.11  $            42,718.96 2

Great Smoky Mountains NP Elkmont Club Cabin # 10, Baumann TN Buildings $339,961.91  $            71,609.48 2

Great Smoky Mountains NP Elkmont Club Cabin # 11, Scruggs / Brisco TN Buildings $253,252.53  $            55,128.59 2

Great Smoky Mountains NP Elkmont Club Cabin # 13, Cook TN Buildings $244,466.99  $            45,876.35 2

Great Smoky Mountains NP Elkmont Club Cabin # 15, Hale TN Buildings $297,944.15  $            67,450.81 2

Great Smoky Mountains NP Elkmont Club Cabin # 38, Byers TN Buildings $229,187.81  $          157,829.20 2

Great Smoky Mountains NP
Greenbrier Road Parking #1 on Right,   ND  RT 1165 TN Unpaved Roads $74,007.69  $                       -   2

Great Smoky Mountains NP
Greenbrier Road Parking #2 on Right,  ND     RT# TN Unpaved Roads $98,403.57  $                       -   2

Great Smoky Mountains NP
Greenbrier Road Parking #3 on Right,  ND     RT# TN Unpaved Roads $32,801.19  $                       -   2

Great Smoky Mountains NP
Greenbrier Road Parking #5 on Right,   ND  RT# TN Unpaved Roads $11,958.77  $                       -   2

Great Smoky Mountains NP
Big Creek Horse Camp Parking,  ND  RT# NC Unpaved Roads $495,913.00  $            17,831.22 2

Great Smoky Mountains NP The Purchase Knob Learning Center Lab / Restrooms NC Buildings $242,046.43  $            53,191.34 2

Great Smoky Mountains NP Cosby Ranger Station,  CO 372 TN Buildings $432,400.99  $            67,075.98 2

Great Smoky Mountains NP Baby Jennifer Cemetery,  ND TN All Others $2,793.60  $                335.92 2

Great Smoky Mountains NP Parsons - Ghormley Cemetery,  CC TN All Others $27,936.02  $                       -   2

Great Smoky Mountains NP Boring Cemetery, CC TN All Others $2,793.60  $                       -   2

Great Smoky Mountains NP Purchase Knob Learning Center Maintained Landscape NC All Others $81,877.77  $              4,443.02 2

Great Smoky Mountains NP Sugarlands Riding Stables Parking Area TN Paved Roads $109,760.47  $            36,915.17 2

Guilford Courthouse NMP Hoskins House (Colonial Heritage Area) NC Buildings $165,589.11  $            16,882.94 2

Guilford Courthouse NMP Hoskins Coble Barn (Colonial Heritage Area) NC Buildings $4,553,700.65  $          387,599.18 2

Guilford Courthouse NMP Interpretive Media, Visitor Center NC All Others $1,618,040.72  $                       -   2

Guilford Courthouse NMP Maintained Landscape, Green Acres NC All Others $645,374.24  $                       -   2

Guilford Courthouse NMP Nathanael Greene Library NC Buildings $566,096.84  $            54,600.35 2

Guilford Courthouse NMP Utility Building  (Maintenance Bldg) NC Buildings $654,140.70  $          221,249.01 2

Guilford Courthouse NMP Karenhappuch Turner Monument NC All Others $324,422.19  $                       -   2

Guilford Courthouse NMP Maj. Joseph Winston Monument NC All Others $364,577.79  $                       -   2

Guilford Courthouse NMP Hooper-Penn-Hewes Monument NC All Others $396,514.55  $                       -   2

Guilford Courthouse NMP Joseph Morehead Monument NC All Others $349,443.10  $                       -   2

Guilford Courthouse NMP
Historic New Garden Road   Route: 0700 NC Unpaved Roads $211,783.03  $                       -   2

Guilford Courthouse NMP New Garden Road  Route: 0011 NC Paved Roads $271,488.67  $                       -   2

Guilford Courthouse NMP Maintained Landscape, British Lakes NC All Others $781,743.56  $            88,160.74 2

Guilford Courthouse NMP IT System  (Computers/Printers/Copiers) NC All Others $189,333.48  $            22,500.00 2

Guilford Courthouse NMP Phone System NC All Others $87,348.02  $            12,500.00 2

Guilford Courthouse NMP Radio System NC All Others $448,910.25  $                       -   2

Gulf Islands NS FP Main Campground Electrical System FL All Others $187,128.88  $                       -   2

Gulf Islands NS FP Campground A FL Campgrounds $233,911.10  $                       -   2

Gulf Islands NS FP Campground A Electrical System FL All Others $90,222.85  $                       -   2

Gulf Islands NS DB Campground Electrical System MS All Others $94,844.20  $                       -   2

Gulf Islands NS Florida District Radio System FL All Others $514,604.43  $          385,924.91 2

Gulf Islands NS Mississippi District Radio System MS All Others $503,655.40  $          358,214.20 2

Gulf Islands NS NLO Andrew Jackson Trail  (LCS 05406  STRC NUM N-11) FL Trails $607,211.84  $            32,487.68 2

Gulf Islands NS FB Advance Redoubt  (LCS 05421  STRU NUM FB-1) FL All Others $551,863,126.08  $          320,697.88 2

Gulf Islands NS SR J Earle Bowden Road   RT. 0011 FL Paved Roads $10,803,735.70  $       4,610,210.24 2

Gulf Islands NS PK Johnson Beach Road   RT. 0013 FL Paved Roads $3,556,785.42  $          642,549.28 2

Gulf Islands NS PK Discovery Trail FL Trails $463,143.99  $              4,955.46 2

Gulf Islands NS FP Battery Langdon  (LCS 05412) FL All Others $599,384,673.05  $          499,322.00 2

Gulf Islands NS FP Main Campgrounds FL Campgrounds $3,508,666.56  $                       -   2

Gulf Islands NS FP Campground Restroom D (FL21) (LCS 91708) FL Buildings $193,776.14  $              3,500.00 2

Gulf Islands NS FP Battery Worth  (LCS 05393) FL All Others $502,195,444.73  $          140,566.00 2

Gulf Islands NS FP Batt. Worth Restroom/Shelter (FL19) FL Buildings $395,415.69  $              8,321.94 2

Gulf Islands NS FP Mine Storeroom Building (FL16) (LCS 07470) FL Buildings $426,754.10  $          211,921.65 2

Gulf Islands NS FP Grounds FL All Others $70,752,946.21  $          283,234.40 2

Gulf Islands NS FP Seawall (LCS 05384) FL All Others $7,617,090.60  $                       -   2

Gulf Islands NS FP Battery Van Swearingen RR (FL18) (LCS 07474) FL Buildings $117,440.08  $            81,272.80 2

Gulf Islands NS FP Battery Trueman  (LCS 05417) FL All Others $60,337,035.12  $            51,632.50 2

Gulf Islands NS FP Battery Payne  (LCS 05416) FL All Others $51,936,451.98  $            51,592.50 2

Gulf Islands NS FP Battery Van Swearingen  (LCS 05420) FL All Others $57,301,787.92  $                       -   2

Gulf Islands NS FP Battery Pensacola  (LCS 05411) FL All Others $334,796,963.16  $          139,992.00 2

Gulf Islands NS FP Cottage (FL01A&B) (LCS 07465) FL Buildings $845,777.44  $            38,655.65 2

Gulf Islands NS 000000F2 FP Officers Quarters/Housing (FL02) (LCS 07462) FL Housing $294,074.38  $            62,343.06 2

Gulf Islands NS FP Cultural Office Building (FL03) (LCS 07461) FL Buildings $808,077.59  $            44,985.52 2

Gulf Islands NS FP Firehouse Concession/Restroom (FL06) (LCS 07467) FL Buildings $512,906.84  $                       -   2

Gulf Islands NS 00000F7A & 00000F7B FP Quarters/Housing (FL07 A&B) (LCS 0746 FL Housing $420,811.09  $            56,344.66 2

Gulf Islands NS 00000F8A & 00000F8B FP Quarters/Housing  (FL08 A&B) (LCS 074 FL Housing $420,811.09  $            64,258.24 2

Gulf Islands NS FP Mining Casements/Restroom (FL09) (LCS 07473) FL Buildings $225,238.27  $            17,231.75 2

Gulf Islands NS DB Campground MS Campgrounds $467,822.21  $                       -   2

Gulf Islands NS DB Grounds MS All Others $3,182,444.11  $          272,132.33 2

Gulf Islands NS DB Picnic Area Cluster MS All Others $388,459.51  $                       -   2

Gulf Islands NS FP Battery Cooper  (LCS 05414) FL All Others $91,210,711.12  $                       -   2

Gulf Islands NS FP Battery 234  (LCS 05415) FL All Others $167,122,550.01  $          120,071.75 2

Gulf Islands NS DB Visitor Center Parking RT. 0904 MS Paved Roads $842,236.99  $          147,738.10 2

Gulf Islands NS DB Computer System MS All Others $112,831.89  $                       -   2

Gulf Islands NS NLO Computer System FL All Others $413,244.06  $                       -   2

Gulf Islands NS FP Computer System FL All Others $253,192.06  $                       -   2

Gulf Islands NS WSI Marina MS All Others $859,362.02  $            51,166.00 2

Gulf Islands NS PK Entrance Station (FL69) FL Buildings $84,939.14  $                       -   2

Gulf Islands NS FP Entrance Station (FL36) FL Buildings $84,939.14  $                       -   2

Gulf Islands NS PK Boardwalks and  Dune Cross Overs FL Trails $256,998.80  $                       -   2

Gulf Islands NS WSI Public Restroom South (MS 48) MS Buildings $383,137.86  $                       -   2

Gulf Islands NS WSI Electrical System MS All Others $145,327.48  $                       -   2

Gulf Islands NS DB Marina Restroom (MS 25) MS Buildings $191,568.93  $                       -   2

Gulf Islands NS DB John Boat House (MS 22) MS Buildings $421,647.87  $                       -   2

Horseshoe Bend NMP HOBE HWY 49 Tallapoosa Bridge AL Paved Roads $10,792,380.17  $                       -   2

Horseshoe Bend NMP HOBE VC Comfort Station AL Buildings $205,402.15  $                       -   2

Horseshoe Bend NMP 00000004 HOBE Quarters B-4 AL Housing $272,021.84  $                       -   2

Horseshoe Bend NMP HOBE Alabama State Highway 49, Paved Road,  RT 11 AL Paved Roads $2,359,342.57  $            36,001.21 2

Horseshoe Bend NMP HOBE Maintenance Building AL Buildings $478,912.94  $          655,525.21 2

Horseshoe Bend NMP HOBE Nature Trail AL Trails $192,833.31  $          135,209.76 2

Horseshoe Bend NMP HOBE One Way Loop Tour Road,Paved,  RT 500 AL Paved Roads $1,849,214.45  $          501,427.10 2

Horseshoe Bend NMP HOBE Quarters Driveway, paved, RT 400 AL Paved Roads $191,298.05  $            22,945.74 2

Horseshoe Bend NMP HOBE Park Boundary AL All Others $89,668.81  $            87,676.80 2

Horseshoe Bend NMP HOBE Tallapoosa River Banks AL All Others $85,160.78  $                       -   2

Horseshoe Bend NMP HOBE Bean's Island AL All Others $386,706.96  $                       -   2

Horseshoe Bend NMP
HOBE VC/HQ  Waste Water System AL

Waste Water

Systems
$334,745.63  $                       -   2

New Orleans Jazz NHP JAZZ Phone System LA All Others $123,926.32  $                       -   2

New Orleans Jazz NHP 916 VC Interpretive Media LA All Others $65,144.24  $                       -   2

Jean Lafitte NHP & Pres CB Visitor Center LA Buildings $3,829,157.36  $                       -   2

Jean Lafitte NHP & Pres BARA Marsh Overlook Trail LA Trails $394,574.62  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #2 LA All Others $172,476.02  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #3 LA All Others $53,411.93  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #4 LA All Others $53,411.93  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #5 LA All Others $53,411.93  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #6 LA All Others $139,093.57  $                       -   2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #7 LA All Others $71,401.36  $                       -   2

Jean Lafitte NHP & Pres BARA MO Trail Kenta Canal Drawbridge LA All Others $93,841.79  $                       -   2

Jean Lafitte NHP & Pres FQ Bldg VC Interpretive Media LA All Others $65,561.94  $                       -   2

Jean Lafitte NHP & Pres ACC (Acadian Cultural Center) Interpretive Media LA All Others $741,197.46  $                       -   2

Jean Lafitte NHP & Pres FQ Bldg (Visitor Center & Administration Building) LA Buildings $15,196,605.01  $          689,728.15 2

Jean Lafitte NHP & Pres CB Comfort Station LA Buildings $276,271.65  $                       -   2

Jean Lafitte NHP & Pres CNC Superintendents (Supts) Lodge LA Buildings $2,760,516.47  $                       -   2

Jean Lafitte NHP & Pres CNC Carriage House LA Buildings $1,368,034.42  $                       -   2

Jean Lafitte NHP & Pres BARA Visitor Center LA Buildings $3,229,869.92  $                       -   2

Jean Lafitte NHP & Pres BARA Ed Center LA Buildings $1,977,420.48  $          117,154.93 2

Jean Lafitte NHP & Pres BARA Foot Trail Bayou Coquilles LA Trails $330,385.43  $          192,641.81 2

Jean Lafitte NHP & Pres BARA BC Trail Bridge #8 LA All Others $613,124.44  $          167,154.10 2

Jean Lafitte NHP & Pres BARA MO Trail Pipeline Canal Bridge LA All Others $643,799.64  $          111,347.73 2

Jean Lafitte NHP & Pres WACC P-L Bldg (Percy Lobdell Warehouse) LA Buildings $9,307,160.73  $            83,052.34 2

Jean Lafitte NHP & Pres ACC Bldg (Visitor Center) LA Buildings $6,530,382.13  $          172,842.13 2

Jean Lafitte NHP & Pres PACC Bldg (Visitor Center) LA Buildings $9,587,175.14  $          457,603.59 2

Jean Lafitte NHP & Pres BARA Foot Trail Ed Center LA Trails $482,149.94  $            10,543.34 2

Jean Lafitte NHP & Pres BARA Foot Trail Visitor Center LA Trails $504,249.77  $                       -   2

Jean Lafitte NHP & Pres
BARA Sewage Treatment Plant II Ed Ctr Area LA

Waste Water

Systems
$256,492.01  $                       -   2

Jean Lafitte NHP & Pres
BARA Sewage Treatment Plant I VC/Admin & Main LA

Waste Water

Systems
$256,492.01  $                       -   2

Jean Lafitte NHP & Pres
CB Sewage Collection LA

Waste Water

Systems
$227,114.17  $                       -   2

Jean Lafitte NHP & Pres
CNC Sewage Collection LA

Waste Water

Systems
$227,114.17  $                       -   2

Jimmy Carter NHS Generator/Carter Compound GA All Others $65,650.14  $                       -   2

Jimmy Carter NHS Boyhood Farm water system GA Water Systems $141,322.48  $                       -   2

Jimmy Carter NHS Boyhood Farm Comfort Station Water System GA Water Systems $98,898.54  $                       -   2

Jimmy Carter NHS
Boyhood Farm waste Water System GA

Waste Water

Systems
$83,714.21  $                       -   2

Jimmy Carter NHS Plains High School Computer System GA All Others $172,469.62  $                       -   2

Jimmy Carter NHS IM Plains Depot Exhibits GA All Others $211,143.88  $                       -   2

Jimmy Carter NHS Plains High School Landscape GA All Others $2,068,968.31  $          203,815.91 2

17-01174_016736;17-01174_016736;17-01174_016737;17-01174_016738;17-01174_016739;17-01174_016740;1...



25575 

25576 

25577 

25578 

25579 

25580 

25581 

25582 

25583 

25584 

25585 

25586 

25587 

25588 

25589 

25590 

25591 

25592 

25593 

25594 

25595 

25596 

25597 

25598 

25599 

25600 

25601 

25602 

25603 

25604 

25605 

25606 

25607 

25608 

25609 

25610 

25611 

25612 

25613 

25614 

25615 

25616 

25617 

25618 

25619 

25620 

25621 

25622 

25623 

25624 

25625 

25626 

25627 

25628 

25629 

25630 

25631 

25632 

25633 

25634 

25635 

25636 

25637 

25638 

25639 

25640 

25641 

25642 

25643 

25644 

25645 

25646 

25647 

25648 

25649 

25650 

25651 

25652 

25653 

25654 

25655 

25656 

25657 

25658 

25659 

25660 

25661 

25662 

25663 

25664 

25665 

25666 

25667 

25668 

25669 

25670 

25671 

25672 

25673 

25674 

25675 

25676 

25677 

25678 

25679 

25680 

25681 

25682 

25683 

25684 

25685 

25686 

25687 

25688 

25689 

25690 

25691 

25692 

25693 

25694 

25695 

25696 

25697 

25698 

25699 

25700 

25701 

25702 

25703 

25704 

25705 

25706 

25707 

25708 

25709 

25710 

25711 

A B C D E F G

Jimmy Carter NHS Maintenance Building GA Buildings $897,376.67  $            71,020.07 2

Jimmy Carter NHS Clark House GA Buildings $324,609.03  $                345.40 2

Jimmy Carter NHS Berry House GA Buildings $479,108.12  $                519.11 2

Jimmy Carter NHS Boyhood Farm Barn GA Buildings $929,731.67  $              1,210.92 2

Jimmy Carter NHS Boyhood Farm Buggy Shed GA Buildings $49,925.55  $                       -   2

Jimmy Carter NHS Boyhood Farm Landscape GA All Others $417,168.72  $          270,769.60 2

Kennesaw Mountain NBP Telephone System GA All Others $88,259.01  $                       -   2

Kennesaw Mountain NBP Service Road GA Paved Roads $144,730.90  $            23,177.25 2

Kennesaw Mountain NBP Visitor Center Grounds GA All Others $226,623.60  $                       -   2

Kennesaw Mountain NBP Old Highway 41 Parking GA Paved Roads $991,849.91  $          165,759.56 2

Kennesaw Mountain NBP Admin. Offices GA Buildings $1,462,077.28  $                       -   2

Kennesaw Mountain NBP Supt./Rangers. Office GA Buildings $1,084,397.95  $                       -   2

Kennesaw Mountain NBP Maintenance Facility GA Buildings $1,305,395.90  $            38,771.03 2

Kennesaw Mountain NBP Visitor Center Parking GA Paved Roads $550,441.95  $            81,497.15 2

Kennesaw Mountain NBP Kennesaw Mountain Drive GA Paved Roads $3,988,575.36  $          695,010.47 2

Kennesaw Mountain NBP Kennesaw Mountain Overlook Parking GA Paved Roads $162,030.29  $            63,730.71 2

Kennesaw Mountain NBP Little Kennesaw Mountain Trail GA Trails $160,636.61  $                       -   2

Kennesaw Mountain NBP Cheatham Hill Drive GA Paved Roads $1,609,934.05  $          233,491.76 2

Kennesaw Mountain NBP Illinois Monument Parking GA Paved Roads $196,597.31  $            34,045.64 2

Kennesaw Mountain NBP Kennesaw Mountain Trail GA Trails $255,974.29  $            10,510.00 2

Kennesaw Mountain NBP Environmental Trail GA Trails $212,344.21  $                       -   2

Kennesaw Mountain NBP Computer System GA All Others $83,386.61  $                       -   2

Kings Mountain NMP Visitor Center Grounds SC All Others $388,192.90  $            48,013.33 2

Kings Mountain NMP Visitor Center Museum Exhibits SC All Others $2,450,473.41  $            45,699.50 2

Kings Mountain NMP Headquarters Grounds SC All Others $85,850.35  $                       -   2

Kings Mountain NMP Library/Conference Grounds SC All Others $57,233.57  $              8,336.92 2

Kings Mountain NMP Amphitheater Grounds SC All Others $93,848.83  $                       -   2

Kings Mountain NMP Library/Conference SC Buildings $1,036,707.10  $          439,100.59 2

Kings Mountain NMP Quarters 2 (QMIS 00000002) SC Housing $255,723.82  $              1,232.08 2

Kings Mountain NMP Quarters #4  (QMIS 00000004) SC Housing $255,723.82  $            29,248.83 2

Kings Mountain NMP U.S. Monument SC All Others $5,573,265.15  $                       -   2

Kings Mountain NMP Centenial Monument SC All Others $3,578,280.00  $                       -   2

Kings Mountain NMP Ferguson's Grave SC All Others $153,674.50  $                       -   2

Kings Mountain NMP Clarks Creek Trail SC Trails $349,658.22  $          148,202.51 2

Kings Mountain NMP Visitor Center Parking Area       Rt900 SC Paved Roads $441,820.39  $            41,036.44 2

Little River Canyon NPres CM Canyon Mouth Picnic Area Water System AL Water Systems $19,622.94  $                       -   2

Little River Canyon NPres MA Maintenance Phone System LIRI AL All Others $9,091.96  $                       -   2

Little River Canyon NPres
CM Waste Water System AL

Waste Water

Systems
$35,286.13  $                       -   2

Little River Canyon NPres MA Maintenance Area Water System AL Water Systems $39,527.37  $                       -   2

Little River Canyon NPres
MA Maintenance Area Wastewater System AL

Waste Water

Systems
$7,942.25  $                       -   2

Little River Canyon NPres Administration Phone System AL All Others $9,091.96  $                       -   2

Little River Canyon NPres Admin IT System AL All Others $75,865.55  $                       -   2

Little River Canyon NPres Headquarters AL Buildings $1,480,115.67  $                       -   2

Little River Canyon NPres CM Phone System AL All Others $3,344.08  $                       -   2

Little River Canyon NPres CM Canyon Mouth Picnic Area Parking AL Paved Roads $414,565.95  $          118,609.23 2

Little River Canyon NPres MA Maintenance Building AL Buildings $928,164.95  $            19,168.32 2

Little River Canyon NPres EA Eberhart Comfort Station AL Buildings $22,025.11  $              8,049.28 2

Little River Canyon NPres
BC Backcountry Road 05 AL Unpaved Roads $2,595,408.22  $          537,855.32 2

Little River Canyon NPres
FA Martha's Falls Emergency Access Road AL Unpaved Roads $216,284.02  $          112,303.69 2

Little River Canyon NPres LIRI Radio System AL All Others $513,859.33  $                       -   2

Mammoth Cave NP FUEL-Bus Propane Fueling Station KY All Others $50,489.45  $                       -   2

Mammoth Cave NP GRND - CCC Historic District KY All Others $44,436.00  $                       -   2

Mammoth Cave NP FEAT-Albert s Stairway KY All Others $199,962.00  $                       -   2

Mammoth Cave NP FEAT-Booths Amphitheater Drain Tank KY All Others $128,494.11  $              6,870.34 2

Mammoth Cave NP FEAT-Consumptive Hut #2 KY All Others $163,628.17  $                       -   2

Mammoth Cave NP FEAT-Consumptive Hut  #1 KY All Others $62,747.33  $                       -   2

Mammoth Cave NP FEAT-Rotunda Drain Tank KY All Others $9,535.22  $              5,915.53 2

Mammoth Cave NP FEAT-Salt Peter Works KY All Others $295,499.40  $              5,915.53 2

Mammoth Cave NP FEAT-Leaching Vat #1, Rotunda KY All Others $128,494.11  $              5,572.31 2

Mammoth Cave NP FEAT-Leaching Vat #2, Rotunda KY All Others $128,494.11  $              5,915.53 2

Mammoth Cave NP FEAT-Leaching Vat #3, Booth's Amphitheater KY All Others $167,005.29  $              5,715.34 2

Mammoth Cave NP FEAT-Leaching Vat #3, Rotunda KY All Others $128,494.11  $              6,716.15 2

Mammoth Cave NP FEAT-Leaching Vat #5, Booth's Amphitheater KY All Others $167,005.29  $              7,992.37 2

Mammoth Cave NP FEAT-Leaching Vat #6, Booth's Amphitheater KY All Others $167,375.61  $              7,992.37 2

Mammoth Cave NP FEAT- Leaching Vat #2, Booth's Amphitheater KY All Others $167,375.61  $              7,992.37 2

Mammoth Cave NP FEAT-Leaching Vat #1, Booth's Amphitheater KY All Others $167,560.74  $              7,992.37 2

Mammoth Cave NP FEAT-Leaching Vat #4, Booth's Amphitheater KY All Others $167,560.74  $              7,992.37 2

Mammoth Cave NP FEAT-Salt Peter Works Leaching Vats- 9  EXTRA???? KY All Others $167,560.74  $              7,992.37 2

Mammoth Cave NP FEAT-Saltpetre Pipes (Broadway) KY All Others $518,420.01  $              7,992.37 2

Mammoth Cave NP FEAT-Three Springs Area Retaining Walls KY All Others $672,094.50  $                       -   2

Mammoth Cave NP FEAT-Gothic Avenue Rock Monuments and Signatures KY All Others $2,624,501.25  $                       -   2

Mammoth Cave NP FEAT-Mushroom Beds KY All Others $164,098.45  $                       -   2

Mammoth Cave NP PVRD-Visitor Center Bus Loop, RT 0224 KY Paved Roads $867,937.62  $            47,944.22 2

Mammoth Cave NP Bldg 410, Air Quality Station #1 KY Buildings $82,310.28  $                470.54 2

Mammoth Cave NP Bldg 305, Comfort Station, Picnic Area KY Buildings $235,436.01  $                       -   2

Mammoth Cave NP Bldg 049, Comfort Station, Campground Loop A KY Buildings $235,436.01  $                       -   2

Mammoth Cave NP Bldg 048, Comfort Station Campground loop D KY Buildings $246,419.84  $                       -   2

Mammoth Cave NP Bldg 051, Comfort Station Camp Ground Loop B KY Buildings $246,419.84  $                       -   2

Mammoth Cave NP Bldg 050, Comfort Station Campground Loop C KY Buildings $246,419.84  $                       -   2

Mammoth Cave NP Bldg 317, Comfort Station in Campground- Loop B Handicap KY Buildings $263,078.01  $                       -   2

Mammoth Cave NP FTRL-Sand Cave Front Country Trail KY Trails $279,604.94  $          200,001.70 2

Mammoth Cave NP
WWTR-Great Onyx Sewer System KY

Waste Water

Systems
$5,257,590.50  $          157,760.90 2

Mammoth Cave NP RADI-Park Radio System KY All Others $2,778,776.40  $                       -   2

Mammoth Cave NP WATR-Houchins Ferry Water System KY Water Systems $665,304.07  $              5,651.40 2

Mammoth Cave NP WATR-Maple Springs Water System KY Water Systems $2,974,345.99  $              1,621.86 2

Mammoth Cave NP RAIL-Hercules (Engine 4) KY All Others $1,972,664.36  $          128,039.72 2

Mammoth Cave NP RAIL-Rail Car (Combine Car) KY All Others $2,958,996.53  $            45,074.81 2

Mammoth Cave NP CAMP-Maple Springs Group Campground KY Campgrounds $219,736.02  $          257,234.81 2

Mammoth Cave NP Bldg 063, Facility Management Office KY Buildings $1,151,663.52  $            42,981.82 2

Mammoth Cave NP PVRD-Maple Springs Loop Road,  RT 110 KY Paved Roads $3,093,598.77  $          745,340.18 2

Mammoth Cave NP PVRD-Sunset Lodge Road, Rt 430 KY Paved Roads $188,853.00  $            61,552.20 2

Mammoth Cave NP PVRD-Green River Ferry Road South, RT 013 KY Paved Roads $2,237,026.74  $       6,446,279.42 2

Mammoth Cave NP PVRD-Green River Ferry Road North, RT 014 KY Paved Roads $6,597,572.89  $       1,664,063.39 2

Mammoth Cave NP PVRD-Visitor Center Picnic Grounds Road, RT 202 KY Paved Roads $798,978.12  $          143,710.32 2

Mammoth Cave NP PVRD-Visitor Center Picnic Shelter Road, RT 203 KY Paved Roads $348,081.99  $            72,313.44 2

Mammoth Cave NP
UPRD-Dennison Ferry Road, RT 114 KY Unpaved Roads $434,464.80  $                       -   2

Mammoth Cave NP
UPRD-Great Onyx Cave Road, RT 104 KY Unpaved Roads $523,704.64  $                       -   2

Mammoth Cave NP PVRD-Maple Springs Trailhead Parking Road, RT 215 KY Paved Roads $60,173.76  $              8,398.35 2

Mammoth Cave NP PVPK-Green River Parking, RT 915 KY Paved Roads $249,955.17  $          392,969.23 2

Mammoth Cave NP PVPK-Mammoth Cave Hotel Parking, RT 908 KY Paved Roads $1,489,212.30  $       1,256,577.75 2

Mammoth Cave NP PVPK-Visitor Center Parking Area, RT 901a KY Paved Roads $2,818,247.52  $       1,107,892.36 2

Mammoth Cave NP PVPK-Sunset Lodge Parking A, RT 906a KY Paved Roads $146,987.85  $              4,526.55 2

Mammoth Cave NP PVPK-Picnic Grounds Parking Area A, RT 931A KY Paved Roads $47,926.89  $            67,324.53 2

Mammoth Cave NP PVPK-Picnic Shelter Parking A, RT 907a KY Paved Roads $103,424.01  $            54,472.42 2

Mammoth Cave NP PVPK-Picnic Shelter Parking B, RT 907b KY Paved Roads $27,283.24  $            16,260.01 2

Mammoth Cave NP GRND-Maple Springs Research Center Grounds KY All Others $236,991.99  $                       -   2

Mammoth Cave NP CEMT-Old Guides Cemetery Grounds KY All Others $531,824.85  $            34,126.11 2

Mammoth Cave NP GRND-Cave Entrances KY All Others $87,567.36  $          789,927.40 2

Mammoth Cave NP GRND-Visitor Center Area Grounds KY All Others $1,144,671.36  $          736,393.80 2

Mammoth Cave NP RAIL-Hercules Railroad Track Bed (site) KY All Others $44,436.00  $                947.04 2

Mammoth Cave NP PVRD-Cedar Sink Road, RT 102 KY Paved Roads $1,925,607.40  $       1,418,329.13 2

Mammoth Cave NP PVRD-Cave City Road,  RT 016 KY Paved Roads $4,766,667.49  $       1,354,201.09 2

Mammoth Cave NP PVRD-Hotel Entrance Road, RT 012 KY Paved Roads $188,853.00  $            27,619.27 2

Mammoth Cave NP PVRD-Flint Ridge Road, RT 101 KY Paved Roads $5,729,471.19  $          612,694.81 2

Mammoth Cave NP PVRD-Carmichael Entrance Road, RT 201 KY Paved Roads $1,641,501.39  $          480,373.82 2

Mammoth Cave NP PVRD-Frozen Niagara Entrance Road, RT 200 KY Paved Roads $2,106,503.39  $          792,148.65 2

Mammoth Cave NP PVRD-New Entrance Loop Road, RT 500 KY Paved Roads $302,164.80  $          103,813.33 2

Mammoth Cave NP PVRD-Elevator Shaft Road, RT 420 KY Paved Roads $144,417.00  $            29,398.46 2

Mammoth Cave NP PVRD-Historic Entrance Road, RT 407 KY Paved Roads $536,934.99  $            41,689.32 2

Mammoth Cave NP Bldg 428, Joppa Missionary Baptist Church KY Buildings $1,375,415.78  $            71,576.95 2

Mammoth Cave NP Bldg 429, Mammoth Cave Baptist Church KY Buildings $1,436,204.24  $            19,552.34 2

Mammoth Cave NP Bldg 427, Good Spring Baptist Church KY Buildings $1,434,801.90  $            25,437.18 2

Mammoth Cave NP Bldg 026, Sewage Disposal Plant Chlorinator Hse KY Buildings $49,603.02  $            25,006.18 2

Mammoth Cave NP Bldg 439 - Air Quality Station #2 KY Buildings $38,570.45  $                600.62 2

Mammoth Cave NP CAMP-Headquarters Campground KY Campgrounds $6,387,314.52  $          996,182.46 2

Mammoth Cave NP TELE-Park Telephone System - Below Ground Single Line KY All Others $878,122.93  $                       -   2

Mammoth Cave NP Bldg 204, Restroom Snowball Dining Room KY Buildings $310,977.28  $              5,122.00 2

Mammoth Cave NP Bldg 059, Automotive Mechanical Garage KY Buildings $2,737,562.49  $            97,017.30 2

Mammoth Cave NP Bldg 333, Curatorial Storage KY Buildings $774,961.19  $          118,810.36 2

Mammoth Cave NP Bldg 096, Rangers Office and Training Center KY Buildings $940,502.59  $          220,735.33 2

Mammoth Cave NP Bldg 038, Piedmont Network Office KY Buildings $2,946,450.41  $          238,180.66 2

Mammoth Cave NP Bldg 029, CCC  Constructed Housing Unit KY Buildings $1,077,153.66  $          585,393.56 2

Mammoth Cave NP Q-00000034 Bldg 034, Residence #34 (Roland) KY Housing $201,149.12  $            26,408.97 2

Mammoth Cave NP Bldg 033, CCC Constructed Housing Unit KY Buildings $984,280.61  $          116,000.00 2

Mammoth Cave NP Bldg 028, CCC Constructed Housing Unit KY Buildings $770,167.61  $            54,636.85 2

Mammoth Cave NP Bldg 031, CCC Constructed  Housing Unit KY Buildings $770,167.61  $            12,500.60 2

Mammoth Cave NP Bldg 032, CCC Constructed Housing Unit KY Buildings $984,280.61  $              9,000.00 2
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Mammoth Cave NP Bldg 030, CCC Constructed Housing Unit KY Buildings $762,355.86  $          104,500.00 2

Mammoth Cave NP Bldg 001, Earth House KY Buildings $565,194.48  $            22,707.75 2

Mammoth Cave NP Q-00000098 Bldg 098, Seasonal Apartment #98 KY Housing $741,042.04  $            23,742.87 2

Mammoth Cave NP Q-00000097 Bldg 097, Seasonal Apartment #97 KY Housing $741,042.04  $            26,774.97 2

Mammoth Cave NP Q-00000099 Bldg 099, Seasonal Apartment #99 KY Housing $741,042.04  $            28,469.75 2

Mammoth Cave NP Bldg 024, Three Springs Pump House KY Buildings $161,649.34  $            77,290.14 2

Mammoth Cave NP Bldg 073, Crystal Cave Ticket Office KY Buildings $630,147.90  $            62,815.20 2

Mammoth Cave NP Bldg 074, Floyd Collins House KY Buildings $665,734.77  $                       -   2

Mammoth Cave NP Bldg 025, Bransford Spring Pump House KY Buildings $367,216.41  $            62,358.06 2

Mammoth Cave NP Bldg 208, General Store  and  Service Station KY Buildings $2,259,263.25  $          523,687.74 2

Mammoth Cave NP FUEL - Park Refueling Station in the Operations Area KY All Others $112,351.98  $                       -   2

Mammoth Cave NP PVRD-Park City Road, RT 020 KY Paved Roads $3,598,676.12  $       1,886,435.46 2

Mammoth Cave NP PVRD-Green River Ferry Road North, RT 5014 KY Paved Roads $24,439.80  $                       -   2

Mammoth Cave NP PVPK-Picnic Shelter Parking C, RT 907C KY Paved Roads $22,320.45  $            11,789.28 2

Mammoth Cave NP
STRM-Stormwater Management System KY

Waste Water

Systems
$2,986,099.20  $          292,896.88 2

Mammoth Cave NP RECY-Solid Waste/Recycling System KY All Others $705,552.77  $                       -   2

Mammoth Cave NP FUEL-Building Propane System KY All Others $199,375.44  $                       -   2

Mammoth Cave NP FTRL - Crystal Cave Surface Trail KY Trails $15,698.35  $              8,114.00 2

Martin Luther King, Jr NHS IT SYSTEM GA All Others $53,955.17  $          261,279.67 2

Martin Luther King, Jr NHS Phone System GA All Others $834,774.70  $                       -   2

Martin Luther King, Jr NHS MALU - Pavilion GA Buildings $72,006.05  $                       -   2

Martin Luther King, Jr NHS 450 Auburn Ave. (Visitor Center) GA Buildings $59,211,208.82  $       4,694,400.90 2

Martin Luther King, Jr NHS Fire Station Number Six GA Buildings $2,691,103.58  $          244,340.26 2

Martin Luther King, Jr NHS 497 Auburn GA Buildings $1,448,091.94  $            31,425.00 2

Martin Luther King, Jr NHS 503 Auburn (Interp Office) GA Buildings $1,491,268.91  $          194,854.74 2

Martin Luther King, Jr NHS 407-A Auburn (Ebenezer BC) GA Buildings $38,033,599.38  $       1,133,514.54 2

Moores Creek NB Negro Head Point Road Historic Trace NC Trails $656,419.10  $            13,800.00 2

Moores Creek NB Historic Landscape NC All Others $427,206.28  $            82,000.00 2

Moores Creek NB Savannah NC All Others $2,572,957.45  $                       -   2

Moores Creek NB Comfort Station NC Buildings $383,427.71  $            76,081.78 2

Moores Creek NB Water System NC Water Systems $1,276,795.34  $                       -   2

Natchez NHP ME Pump/Smoke House MS Buildings $186,090.97  $            11,908.84 2

Natchez NHP ME Brick Privy MS Buildings $182,143.59  $              9,045.40 2

Natchez NHP ME North Slave Cabin MS Buildings $344,227.06  $            16,013.10 2

Natchez NHP ME Barn/Stable MS Buildings $394,163.54  $                       -   2

Natchez NHP ME Bally Building MS Buildings $544,616.39  $                       -   2

Natchez NHP WJ McCallum House MS Buildings $2,390,918.36  $            23,364.55 2

Natchez NHP WJ Kitchen Dependencey MS Buildings $1,070,810.91  $          169,345.34 2

Natchez NHP Boundary (Wm. Johnson) MS All Others $12,417.64  $                       -   2

Natchez NHP WJ Historic Landscape MS All Others $121,335.16  $              1,854.37 2

Natchez NHP WJ William Johnson Exhibits MS All Others $1,757,724.53  $            33,000.00 2

Natchez NHP ME Kitchen Dependency Exibits MS All Others $679,303.23  $          165,005.70 2

Natchez NHP McCallum House Exhibits MS All Others $502,706.39  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NATR Phone System MS All Others $942,043.20  $            68,768.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NATR IT System MS All Others $6,618,027.54  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Educational Center Comfort Station Bldg #348 TN Buildings $154,608.62  $              2,750.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Colbert Ferry Boat Launch Comfort Station #347 AL Buildings $154,608.62  $              1,800.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Campground Loop MP 385, RT 0216A TN Paved Roads $715,200.62  $            73,839.14 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Communications Building #359 MS Buildings $486,289.03  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Mt. Locust Historic Bldg. #100, MP 15.6 MS Buildings $570,792.56  $            40,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Mt. Locust Info/Comfort Station Bldg. #364, MP 15.6 MS Buildings $301,654.83  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Coles Creek Comfort Station Bldg. #329 MS Buildings $138,991.59  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI River Bend Comfort Station Bldg. #331 MS Buildings $138,991.59  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Multi-Use Trail MS Trails $7,151,784.03  $          150,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rocky Springs Campground MS Campgrounds $1,633,502.91  $            29,956.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Emerald Mound MS All Others $2,671,634.52  $              5,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rocky Springs Campgound Comfort Station # 330 MS Buildings $138,991.59  $                  60.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rocky Springs Picnic Area Comfort Station Bldg # 150 MS Buildings $74,746.59  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rocky Springs Campground Comfort Station Bldg # 149 MS Buildings $74,746.59  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rocky Springs Contact Station Bldg. #145 MS Buildings $176,732.28  $              6,508.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Comfort Station Picnic Area Bldg #198 MS Buildings $138,991.59  $            11,724.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Comfort Station Campground Bldg #333 MS Buildings $138,991.59  $              1,935.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Campground MS Campgrounds $283,140.50  $            61,161.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Witch Dance Comfort Station Bldg. #323 MS Buildings $138,991.59  $              2,850.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Ltl Mtn Comfort Station Bldg. #195 MS Buildings $259,052.32  $            16,950.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Holly Hill Comfort Station Bldg. #332 MS Buildings $138,991.59  $              1,125.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Radio System MS All Others $528,994.58  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU VC & Headquarters Bldg #143 MS Buildings $4,976,039.32  $       1,925,371.60 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Pharr Mounds Comfort Station #306 MS Buildings $219,362.70  $                941.46 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Garrison Creek Comfort Station Bldg. #317 TN Buildings $303,234.18  $            99,450.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Historic Gordon House Bldg. #302 TN Buildings $876,070.06  $          351,250.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Historic Gordon House Comfort Station #316 TN Buildings $219,964.16  $            36,968.23 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Meriwether Lewis Campground TN Campgrounds $1,089,001.94  $            13,400.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Jackson Falls Comfort Station Bldg. #305 TN Buildings $367,104.37  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Lower Glenrock Comfort Station Bldg. #153 TN Buildings $72,227.04  $              7,100.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Colbert Ferry Contact/Comfort Station Bldg #369 AL Buildings $257,799.32  $              3,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Jacks Branch Comfort Station Bldg. #188 TN Buildings $72,227.04  $              4,050.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Historic Grinder's Stand #128 TN Buildings $317,182.81  $              4,500.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Comfort Stations Site 4 ADA Bldg. #265 TN Buildings $72,227.04  $              6,500.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Comfort Stations Site 6 ADA Bldg. #266 TN Buildings $72,227.04  $              2,150.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Campground Access, RT 0203 MS Paved Roads $350,791.11  $          252,349.74 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Visitor Center Parking MP 267.478, RT 0971 MS Paved Roads $461,075.73  $          205,135.74 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Parkway Information Cabin Parking MP 102.10 RT 0927 MS Paved Roads $258,003.08  $          561,302.01 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Little Swan Creek Trailer Access, RT 0216 TN Paved Roads $488,112.04  $          123,703.70 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Rock Springs Campground Loop Rt 0200 MS Paved Roads $813,835.39  $          189,332.65 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF TN  Route 96 Bridge MP 438.2 RT 463P TN Paved Roads $57,416,375.43  $          104,805.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Bear Creek Mound and Village MS All Others $52,283.40  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Pharr Mound Group MS All Others $17,133,881.72  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Bynum Mound Complex MS All Others $682,981.32  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Boyd Mound Complex MS All Others $2,914,681.66  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB LF Bending Chestnut Radio System TN All Others $511,163.30  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB ML Radio System TN All Others $529,200.77  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Collinwood Radio System TN All Others $609,196.23  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB CH Mynot Radio System AL All Others $609,196.23  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Saltillo Radio System MS All Others $609,196.23  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Radio System MS All Others $547,661.26  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Witch Dance Radio System MS All Others $502,861.24  $          105,000.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Little Mtn. Radio System MS All Others $528,994.58  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO Radio System MS All Others $528,994.58  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB KO St. Ann Radio System MS All Others $547,661.26  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB RI Radio System MS All Others $541,491.76  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB NA Moffet Mountain Radio System MS All Others $541,491.76  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB PG Duke Radio System MS All Others $541,491.76  $            34,200.00 2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB TU Dispatch Panel MS All Others $188,408.64  $                       -   2

Natchez Trace Parkway, Brices Cross Roads NBS, Tupelo NB DA Jeff Busby Comfort Station Bldg #181 MS Buildings $469,791.56  $                       -   2

Ninety Six NHS
Septic System - Administrative Building SC

Waste Water

Systems
$50,659.17  $                       -   2

Ninety Six NHS Cherokee Trail SC Trails $162,539.35  $            30,991.06 2

Ninety Six NHS Island Ford Road (Trail) SC Trails $43,811.45  $                       -   2

Ninety Six NHS Gouedy Trail SC Trails $113,312.91  $            42,154.08 2

Ninety Six NHS Stockade Fort (Holmes Redoubt) SC All Others $37,024,927.66  $          172,799.26 2

Ninety Six NHS Siegeworks SC All Others $838,645.96  $                       -   2

Ninety Six NHS Visitor Center/Admin Maintained Landscape SC All Others $720,375.10  $            67,628.59 2

Ninety Six NHS Stockade Fort/Village Maintained Landscape SC All Others $1,858,316.36  $                       -   2

Ninety Six NHS Star Fort Maintained Landscape SC All Others $2,204,565.94  $          104,635.00 2

Ninety Six NHS Interpretive Trail SC Trails $842,410.38  $          627,926.14 2

Obed WSR Lilly Bluff Parking Area RT0904 TN Paved Roads $46,551.15  $          123,816.13 2

Obed WSR Lilly Bridge Parking Area B RT0903 TN Paved Roads $81,704.47  $              8,911.62 2

Obed WSR OBRI  IT System TN All Others $166,323.59  $                       -   2

Obed WSR OBRI Phone System TN All Others $42,488.93  $                       -   2

Obed WSR OBRI Interpretive Media- Waysides TN All Others $6,968.28  $                       -   2

Obed WSR OBRI Interpretive Media- Exhibits TN All Others $14,512.44  $                       -   2

Obed WSR T007 Cumberland Trail TN Trails $126,493.21  $                       -   2

Obed WSR Nemo Picnic Area TN All Others $48,630.76  $            53,013.93 2

Obed WSR Rock Creek Campground TN Campgrounds $91,822.55  $            18,697.73 2

Obed WSR Rockcreek CMPG. Parking Area 901 TN Paved Roads $65,171.62  $            74,101.91 2

Obed WSR Rockcreek CMPG. Entrance Bridge TN Paved Roads $273,867.96  $                       -   2

Obed WSR Lilly Bluff Trail To Overlook T001 TN Trails $94,446.05  $                       -   2

Obed WSR OBRI Radio Equipt. TN All Others $528,539.56  $                       -   2

Ocmulgee NM Mound  Village Trail GA Trails $176,475.90  $            14,650.00 2

Ocmulgee NM IM Visitor Center/Museum - Exhibit System GA All Others $3,172,606.69  $                       -   2

Ocmulgee NM IM Earthlodge - Exhibit System GA All Others $4,543.14  $                       -   2

Ocmulgee NM Civil War Fortifications GA All Others $47,823,245.19  $                       -   2

Ocmulgee NM Maintenance Building GA Buildings $929,005.68  $          129,613.52 2

Ocmulgee NM Dunlap House GA Housing $523,771.95  $                       -   2

Ocmulgee NM Cornfield Mound GA All Others $1,368,806.54  $                       -   2

Ocmulgee NM McDougal Mound GA All Others $667,633.13  $                       -   2

Ocmulgee NM Dunlap Mound GA All Others $300,351.81  $                       -   2

Ocmulgee NM Southeast Mound GA All Others $1,702,698.65  $                       -   2

Ocmulgee NM Lesser Temple Mound GA All Others $867,968.39  $                       -   2

Ocmulgee NM River Trail GA Trails $179,389.91  $            14,650.00 2

Ocmulgee NM Bartram Trail GA Trails $44,546.41  $            57,309.09 2

Ocmulgee NM Computer System GA All Others $220,526.09  $                       -   2
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Ocmulgee NM Phone Systems GA All Others $220,758.05  $                       -   2

Ocmulgee NM Radio Systems GA All Others $246,353.18  $                       -   2

Ocmulgee NM Maintenance Road RT #0402 GA Paved Roads $340,543.28  $          236,660.94 2

Ocmulgee NM Great Temple Mound Parking RT# 0904 GA Paved Roads $291,968.84  $          186,656.21 2

Ocmulgee NM Earth Lodge Landscape GA All Others $200,310.08  $                       -   2

Ocmulgee NM
Maintenance Parking RT #0900 GA Unpaved Roads $60,071.62  $          241,365.91 2

Ocmulgee NM Trading Post Trail GA Trails $30,784.81  $            27,698.21 2

Ocmulgee NM Mc Dougal Trail GA Trails $73,234.85  $            40,719.88 2

Ocmulgee NM Heritage Trail GA Trails $537,317.41  $          170,905.64 2

Russell Cave NM
VC/Admin Waste Water System AL

Waste Water

Systems
$10,193.26  $                       -   2

Russell Cave NM VC/Admin Water System AL Water Systems $25,224.01  $                       -   2

Russell Cave NM Cave Interpretive Media AL All Others $53,688.02  $                       -   2

Russell Cave NM Visitor Center AL Buildings $1,776,305.99  $              6,363.50 2

San Juan NHS San Carlos Ravellin PR All Others $333,545,477.78  $                       -   2

San Juan NHS Fort El Abanico PR All Others $439,296,189.62  $          591,160.67 2

San Juan NHS La Trinidad Counterguard PR All Others $644,603,685.14  $                       -   2

San Juan NHS Devil's Sentry Box PR All Others $81,024,850.53  $                       -   2

San Juan NHS La Princesa Battery PR All Others $487,612,913.90  $            45,480.00 2

San Juan NHS Santa Teresa Battery PR All Others $851,235,205.24  $          666,513.09 2

San Juan NHS Old San Juan City Wall-San Sebastian Bastion PR All Others $520,225,993.60  $            45,480.00 2

San Juan NHS Old San Juan City Wall-Santo Tomas Bastion PR All Others $467,386,285.35  $            45,480.00 2

San Juan NHS Old San Juan City Wall-Las Animas Bastion PR All Others $481,691,976.39  $            15,720.00 2

San Juan NHS Old San Juan City Wall-Santo Domingo Bastion PR All Others $571,976,223.33  $            15,720.00 2

San Juan NHS Old San Juan City Wall-Santa Rosa Bastion PR All Others $720,061,496.10  $          565,720.00 2

San Juan NHS Old San Juan City Wall-San Antonio Bastion PR All Others $560,394,228.60  $            15,720.00 2

San Juan NHS Old San Juan City Wall-San Fernando Bastion PR All Others $306,755,248.39  $          220,000.00 2

San Juan NHS Old San Juan City Wall-Santa Elena Bastion PR All Others $785,321,259.48  $       1,146,154.00 2

San Juan NHS Old San Juan City Wall-San Juan Gate PR All Others $144,163,150.09  $          280,769.00 2

San Juan NHS Old San Juan City Wall-La Concepcion Bastion PR All Others $480,543,833.64  $                       -   2

San Juan NHS Old San Juan City Wall-Las Palmas Bastion PR All Others $449,032,762.58  $                       -   2

San Juan NHS Old San Juan City Wall-San Agustin Bastion PR All Others $924,062,158.78  $          859,615.00 2

San Juan NHS Building 208 PR Buildings $609,103.68  $          445,050.54 2

San Juan NHS San Antonio Guardhouse PR Buildings $2,241,704.45  $          116,607.69 2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & Ecologica
Salt River Visitor Contact Station Parking Lot Rt. VI Unpaved Roads $17,471.56  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaGrapetree Road Rte. 0200 VI Paved Roads $1,166,126.84  $                       -   2

Christiansted NHS, Buck Island Reef NM, & Salt River Bay NHP & EcologicaSalt River Homeowners Assoc. Paved Road VI Paved Roads $505,338.42  $          313,414.29 2

Selma to Montgomery NHT L- Water System AL Water Systems $590,304.95  $                       -   2

Selma to Montgomery NHT
L- Waste Water System AL

Waste Water

Systems
$284,225.99  $                       -   2

Selma to Montgomery NHT L- Capitol Dome Gazebo AL Buildings $104,513.47  $            15,031.44 2

Selma to Montgomery NHT L- Large East Picnic Pavillion AL Buildings $580,604.33  $            21,714.16 2

Selma to Montgomery NHT L- Small  East Picnic Pavillion AL Buildings $120,959.24  $            21,598.20 2

Selma to Montgomery NHT L- West Picnic Pavillion AL Buildings $120,959.24  $              8,676.67 2

Selma to Montgomery NHT L- IT System AL All Others $118,918.15  $                       -   2

Selma to Montgomery NHT L- Phone System AL All Others $129,260.63  $                       -   2

Selma to Montgomery NHT L - West Maintenance Landscape AL All Others $128,519.58  $                       -   2

Selma to Montgomery NHT D-Selma IT System AL All Others $23,728.82  $                       -   2

Selma to Montgomery NHT D-Selma Phone System AL All Others $61,321.68  $                       -   2

Shiloh NMP Interpretive Media, Shiloh Battlefield Exhibit Systems TN All Others $1,156,482.73  $       1,492,050.00 2

Shiloh NMP Interpretive Media, Corinth Exhibit System MS All Others $6,792,497.42  $            18,000.00 2

Shiloh NMP Corinth Siege and Battlefield Landscapes MS All Others $1,991,687.29  $                       -   2

Shiloh NMP WD-Comfort Station (In Parking Lot) TN Buildings $290,421.69  $                       -   2

Shiloh NMP WD-Facility Management Shop TN Buildings $820,669.32  $            69,103.73 2

Shiloh NMP WD-Bally Building (Archive Storage) TN Buildings $289,086.35  $              6,724.00 2

Shiloh NMP WD-Cemetery Barn TN Buildings $158,324.42  $                       -   2

Shiloh NMP Cemetery Landscape TN All Others $3,240,450.86  $          300,037.48 2

Shiloh NMP Shiloh Battlefield Maintained Landscape TN All Others $11,591,312.43  $            70,015.90 2

Shiloh NMP Computer System TN All Others $173,410.25  $                       -   2

Stones River NB National Cemetery Headstones, HS-10 TN All Others $4,546,021.43  $            88,992.95 2

Stones River NB Interpretive Media - Hazen Brigade Monument TN All Others $9,191.50  $                       -   2

Stones River NB Interpretive Media - Visitor Center TN All Others $1,869,751.70  $                       -   2

Stones River NB Hazen Brigade Cemetery Markers HS=11A TN All Others $36,895.25  $                       -   2

Stones River NB Cemetery Road FHW Rt 200 TN Paved Roads $222,929.72  $          164,344.76 2

Stones River NB Old Nashville Hwy Entrance Road FHW Rt 0010 TN Paved Roads $302,547.48  $          122,922.12 2

Stones River NB Van Cleve Ln (Old Nashville Hwy to TS 2) FHW Rt 201A, HS-14 TN Paved Roads $1,337,578.35  $          271,218.93 2

Stones River NB Maintenance Shop (Bldg 2) TN Buildings $457,039.97  $            18,993.47 2

Stones River NB Redoubt Brannan Cultural Landscape TN All Others $116,617.13  $            54,945.73 2

Stones River NB Fortress Rosecrans Cultural Landscape TN All Others $416,489.74  $            10,960.43 2

Stones River NB McFadden Farm Cultural Landscape TN All Others $1,641,172.44  $          448,624.72 2

Stones River NB Visitor Center Parking A FHW Rt 0900A TN Paved Roads $57,548.40  $              8,322.82 2

Stones River NB Visitor Center Parking B Bus & RV FHW Rt 0900B TN Paved Roads $14,052.76  $              2,738.14 2

Stones River NB Cemetery Parking FHW Rt 0909 TN Paved Roads $30,090.67  $            21,386.97 2

Stones River NB Computer System TN All Others $492,202.91  $                       -   2

Stones River NB Cotton Field/Greenway Connector Trails TN Trails $408,912.68  $            14,281.15 2

Stones River NB Fortress Rosecrans Trails TN Trails $676,382.16  $                       -   2

Stones River NB Thompson Lane Entrance Road to Visitor Center FHW Rt 0011 TN Paved Roads $3,025,474.83  $          712,733.67 2

Stones River NB Visitor Center Parking C Picnic Area FHW Rt 0910 TN Paved Roads $15,661.77  $            10,841.35 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-Visitor Center FL Buildings $1,241,538.40  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve
TIMU-TRA-Curatorial Building Wastewater System FL

Waste Water

Systems
$35,975.39  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-TRA-Curatorial Generator FL All Others $35,766.13  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Seawall FL All Others $61,501.08  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-IT System FL All Others $186,069.60  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-TRA-Water System FL Water Systems $197,768.31  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Kingsley Lodge Building FL Housing $1,849,561.77  $          146,054.06 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Kingsley Water Well FL Water Systems $115,775.33  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-Ribault Monument FL All Others $56,623.20  $              6,502.55 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-VC Comfort Station FL Buildings $130,488.98  $                240.52 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-VC Parking Lot- Rte 900 FL Paved Roads $266,039.43  $          150,802.09 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-CP-Fitzpatrick Ruins FL All Others $213,816.52  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-CP-Cedar Point Launch Ramp FL All Others $102,185.74  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-VC Grounds FL All Others $90,265.51  $            67,383.46 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve
TIMU-FOCA-VC Comfort Station Wastewater System FL

Waste Water

Systems
$65,736.52  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve
TIMU-TRA-Headquarters Building Wastewater System FL

Waste Water

Systems
$45,737.80  $              4,533.66 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve
TIMU-KP-Kingsley Lodge/Comfort Station Wastewater System FL

Waste Water

Systems
$25,189.31  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-Water System FL Water Systems $133,166.16  $                       -   2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-FOCA-Shoreline Retaining Wall FL All Others $7,682,201.83  $       1,081,085.44 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Broward House FL Buildings $2,610,615.00  $          176,090.09 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-Broward House Grounds FL All Others $292,265.67  $              4,536.30 2

Fort Caroline NMem & Timucuan Ecological & Historic Preserve TIMU-KP-AB-American Beach Dune FL All Others $6,196,207.96  $                       -   2

Tuskegee Airmen NHS Cultural Historic Landscape AL All Others $85,272.68  $                       -   2

Tuskegee Airmen NHS Skyway Club Landscape AL All Others $4,263.63  $                       -   2

Tuskegee Airmen NHS
TUAI - Employee and Visitor Parking AL Unpaved Roads $88,900.38  $                       -   2

Tuskegee Airmen NHS TUAI - Apron/Tarmac Area Between Hangers AL Paved Roads $349,454.54  $                       -   2

Tuskegee Airmen NHS Control Tower AL Buildings $1,360,388.65  $                       -   2

Tuskegee Airmen NHS Fire Protection Shed AL Buildings $41,890.06  $              6,387.16 2

Tuskegee Airmen NHS Administration Bath & Locker Building AL Buildings $748,666.23  $            98,253.63 2

Tuskegee Airmen NHS Maintenance Shop AL Buildings $829,488.15  $            79,974.91 2

Tuskegee Airmen NHS Airmen Site Maintained Landscape AL All Others $8,078,464.80  $                       -   2

Tuskegee Airmen NHS Historic Entrance Gate AL All Others $84,243.24  $                       -   2

Tuskegee Institute NHS Oaks Bus Parking RT 0903 AL Paved Roads $942,500.97  $          394,807.28 2

Tuskegee Institute NHS TUIN Equipment Storage Building AL Buildings $430,348.22  $                       -   2

Tuskegee Institute NHS Maintenance Building AL Buildings $812,234.50  $                       -   2

Tuskegee Institute NHS Headquarters Building AL Buildings $939,692.79  $              2,545.40 2

Tuskegee Institute NHS The Oaks Upper Level Parking Area, paved, RT 902 AL Paved Roads $512,562.14  $          113,579.29 2

Tuskegee Institute NHS The Oaks Parking Area, Lower Level, RT 904 AL Paved Roads $94,011.26  $            49,295.68 2

Tuskegee Institute NHS Carver Museum Maintained Landscape AL All Others $1,573,540.97  $                       -   2

Tuskegee Institute NHS The Oaks Maintained Landscape AL All Others $490,644.54  $          152,252.14 2

Vicksburg NMP Phoenix Fuel Storage Tank MS All Others $28,410.53  $                       -   2

Vicksburg NMP Memorial Arch Bridge 001P MS Paved Roads $574,546.82  $            73,143.00 2

Vicksburg NMP Battery De Golyer Bridge 002P MS Paved Roads $443,371.74  $            63,855.00 2

Vicksburg NMP Jackson Road Bridge (East) 003P MS Paved Roads $2,817,892.94  $            30,186.00 2

Vicksburg NMP Thayer Approach Bridge #1 004P MS Paved Roads $747,594.82  $            92,880.00 2

Vicksburg NMP Thayer Approach Bridge #2 005P MS Paved Roads $406,701.73  $            61,533.00 2

Vicksburg NMP Mint Spring Bayou Bridge 007P MS Paved Roads $587,019.11  $            15,673.50 2

Vicksburg NMP Jackson Road Bridge (West) 008P MS Paved Roads $8,663,029.27  $            40,635.00 2

Vicksburg NMP Historic Southern Railroad Bridge 010P MS Paved Roads $1,765,676.90  $            92,880.00 2

Vicksburg NMP Hovey's Approach Bridge #1 011P MS Paved Roads $307,589.55  $              4,063.50 2

Vicksburg NMP Hovey's Approach Bridge #2 012P MS Paved Roads $289,015.30  $            11,610.00 2

Vicksburg NMP Hovey's Approach Bridge #3 013P MS Paved Roads $306,846.58  $              3,483.00 2

Vicksburg NMP Hovey's Approach Bridge #4 014P MS Paved Roads $457,669.47  $                       -   2

Vicksburg NMP Visitor Center Interpretive Media MS All Others $719,318.66  $          103,100.00 2

Vicksburg NMP VICK Marble, Granite and Bronze Monuments MS All Others $458,581,835.83  $          170,929.00 2

Vicksburg NMP Cairo Gunboat Interpretive Waysides MS All Others $9,650.04  $            30,244.32 2

Vicksburg NMP VICK Tablets - Bronze and Cast Iron MS All Others $2,319,170.39  $                       -   2

Vicksburg NMP Radio System MS All Others $470,808.31  $                       -   2

Vicksburg NMP Local Area Network System MS All Others $377,563.80  $                       -   2
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Vicksburg NMP Entrance Station MS Buildings $16,178.69  $                       -   2

Vicksburg NMP Headquarters Landscape MS All Others $1,775,662.56  $          228,080.00 2

Vicksburg NMP Maintenance Building MS Buildings $1,738,699.28  $          133,181.67 2

Vicksburg NMP Maintenance Shop Area Parking Rt 0900 MS Paved Roads $308,825.12  $          260,467.34 2

Vicksburg NMP Fort Hill Parking Area Rt 0911 MS Paved Roads $228,337.41  $              9,239.18 2

Vicksburg NMP Pemberton Avenue Rt 0014 MS Paved Roads $775,319.33  $            25,175.61 2

Vicksburg NMP Old Graveyard Road Rt 0016 MS Paved Roads $719,863.20  $            51,669.26 2

Vicksburg NMP Minnesota Monument MS All Others $7,322,464.79  $            18,977.18 2

Vicksburg NMP Michigan Monument MS All Others $938,730.62  $              3,101.91 2

Vicksburg NMP Illinois Monument MS All Others $70,172,069.22  $            25,505.69 2

Vicksburg NMP Wisconsin Monument MS All Others $22,871,205.68  $          562,489.69 2

Vicksburg NMP New York Monument MS All Others $1,661,635.38  $              9,200.00 2

Vicksburg NMP Pennsylvania Monument MS All Others $1,042,537.74  $            66,387.57 2

Vicksburg NMP Grant Monument MS All Others $1,324,004.68  $            19,129.26 2

Vicksburg NMP Navy Monument MS All Others $23,038,021.62  $            22,423.75 2

Vicksburg NMP Missouri Monument MS All Others $5,989,721.11  $          371,369.58 2

Vicksburg NMP Louisiana Monument MS All Others $5,145,199.54  $              1,500.00 2

Vicksburg NMP Mississippi Monument MS All Others $24,100,649.73  $            18,916.72 2

Vicksburg NMP Alabama Monument MS All Others $3,444,299.06  $            29,362.16 2

Vicksburg NMP Iowa Monument MS All Others $10,234,270.23  $            22,848.85 2

Vicksburg NMP Restoration Shop MS Buildings $1,417,675.27  $          133,689.00 2

Vicksburg NMP Cairo Museum Parking Area Rt 0909 MS Paved Roads $778,436.35  $            66,200.89 2

Vicksburg NMP Cairo Grounds MS All Others $1,972,958.40  $            44,000.00 2

Vicksburg NMP Cemetary Maintenance Shop MS Buildings $1,885,076.65  $            30,462.75 2

Vicksburg NMP Quarters 00000002 (Gardeners Cottage) MS Housing $230,925.00  $            50,592.91 2

Vicksburg NMP Quarters 00000004 (Cemetery Superintendents House) MS Housing $257,372.96  $            48,812.09 2

Virgin Islands NP
Cruz Bay Visitor Center Waste Water System VI

Waste Water

Systems
$1,142,110.96  $                       -   2

Virgin Islands NP CZB Sea Plane Ramp VI All Others $130,775.15  $                       -   2

Virgin Islands NP Lind Point Biosphere Reserved Museum  (Bally Bldg 8) VI Buildings $316,572.73  $            14,000.00 2

Virgin Islands NP Lind Point Biosphere Potable Water System VI Water Systems $368,354.60  $              3,000.00 2

Virgin Islands NP Lind Point Housing Unit 125 Potable Water System VI Water Systems $212,899.49  $              6,000.00 2

Virgin Islands NP Lind Point Housing Unit 126 Potable Water System VI Water Systems $212,899.49  $              6,000.00 2

Virgin Islands NP Lind Point Housing Unit 127 Potable Water System VI Water Systems $212,899.49  $              6,000.00 2

Virgin Islands NP Lind Point Housing Unit 128 Portable Water System VI Water Systems $212,899.49  $              6,000.00 2

Virgin Islands NP Lind Point Housing Unit 129 Potable Water System VI Water Systems $212,899.49  $              6,000.00 2

Virgin Islands NP Little Cinnamon Unit 108 Potable Water System VI Water Systems $209,958.24  $              1,000.00 2

Virgin Islands NP CNB Reverse Osmosis Water Treatment Plant VI Water Systems $5,080,595.41  $                       -   2

Virgin Islands NP Cinnamon Bay Cistern VI Water Systems $622,921.62  $              1,231.00 2

Virgin Islands NP MB 178 Island Fancy Potable Water System VI Water Systems $197,359.04  $              6,000.00 2

Virgin Islands NP MB 160 Lillie Maho Potable Water System VI Water Systems $200,139.31  $              6,000.00 2

Virgin Islands NP Annaberg Cook House Bldg 4 VI Buildings $96,808.68  $                       -   2

Virgin Islands NP Lameshur Employee Housing Unit 111 VI Housing $754,960.09  $            53,150.00 2

Virgin Islands NP Lameshur Potable Water System VI Water Systems $257,970.72  $              6,000.00 2

Virgin Islands NP Trunk Bay Employee Housing Water System VI Water Systems $200,139.31  $              6,000.00 2

Virgin Islands NP CT 163 Montaque Potable Water System VI Water Systems $201,485.45  $            11,000.00 2

Virgin Islands NP CT 168 Callahan Potable Water System VI Water Systems $201,485.45  $              6,000.00 2

Virgin Islands NP Cruz Bay Visitor Center Water System VI Water Systems $641,222.14  $                       -   2

Virgin Islands NP Cruz Bay Maintenance Water System VI Water Systems $314,755.44  $                       -   2

Virgin Islands NP Red Hook Potable Water System VI Water Systems $167,901.11  $                       -   2

Virgin Islands NP Northshore Road   RT 010 VI Paved Roads $7,701,203.16  $       2,416,014.00 2

Virgin Islands NP Little Cinnamon Unit 110 Potable Water System VI Water Systems $71,344.95  $                       -   2

Virgin Islands NP Lyne House Water System VI Water Systems $230,616.72  $              9,000.00 2

Virgin Islands NP North Shore One-Way Cutoff Road  RT 010A VI Paved Roads $374,888.76  $          486,810.00 2

Virgin Islands NP SJW  Boundary Bouys (3) VI All Others $190,350.49  $                       -   2

Virgin Islands NP Bldg #144- Cinnamon Bay Danish Beach Warehouse VI Buildings $76,427.90  $                374.24 2
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To: Jorjani, Daniel[daniel_jorjani@ios.doi.gov]
Cc: Foster, Maureen[maureen_foster@ios.doi.gov]; Virginia
Johnson[virginia_johnson@ios.doi.gov]; Casey Hammond[casey_hammond@ios.doi.gov]; Jim
Kurth[jim_kurth@fws.gov]; Navaro, Ann[ann.navaro@sol.doi.gov]
From: Frazer, Gary
Sent: 2017-03-14T16:19:30-04:00
Importance: Normal
Subject: Re: Mitigation Policy
Received: 2017-03-14T16:20:03-04:00
FWS Mitigation Policy.pdf
ESA Compensatory Mitigation Policy.pdf

Dan -- Here you go.  And FYI, I also sent these both to Jim Cason a couple weeks ago, at his

request.  Let me know if you have any questions or want to discuss further.

I'll pass on your question about an MBTA stepdown to Jerome Ford. -- GDF

Gary Frazer

Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service

(202) 208-4646

On Tue, Mar 14, 2017 at 1:02 PM, Jorjani, Daniel <daniel_jorjani@ios.doi.gov> wrote:

Gary -
When you have a chance, please send me a copy of - or link to - the overarching FWS

Mitigation Policy, first established in 1981 and for which revisions were finalized in

November of last year.  It is the one that applies to all FWS program areas that are engaged in
mitigation in some way.

If possible, please also send the ESA Compensatory Mitigation Policy, which updates the 2003
conservation banking guidance and provides policy direction to ensure that all forms of

mitigation considered under the ESA are held to equivalent standards.  I understand that there

is not MBTA stepdown to date, but would welcome learning more about that possibility.

No rush on any of this and I hope you get a chance to enjoy the snow.

Best wishes,

Dan

17-01174_016952;17-01174_016952
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

[Docket No. FWS�HQ�ES�2015�0126;
FXHC11220900000�156�FF09E33000]

U.S. Fish and Wildlife Service 
Mitigation Policy 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of final policy. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce 
revisions to our Mitigation Policy, 
which has guided Service 
recommendations on mitigating the 
adverse impacts of land and water 
developments on fish, wildlife, plants, 
and their habitats since 1981. The 
revisions are motivated by changes in 
conservation challenges and practices 
since 1981, including accelerating loss 
of habitats, effects of climate change, 
and advances in conservation science. 
The revised Policy provides a 
framework for applying a landscape- 
scale approach to achieve, through 
application of the mitigation hierarchy, 
a net gain in conservation outcomes, or 
at a minimum, no net loss of resources 
and their values, services, and functions 
resulting from proposed actions. The 
primary intent of the Policy is to apply 
mitigation in a strategic manner that 
ensures an effective linkage with 
conservation strategies at appropriate 
landscape scales. 

DATES: This Policy is effective on 
November 21, 2016. 

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this Policy, including an
environmental assessment, are available
on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0126.

FOR FURTHER INFORMATION CONTACT: 
Craig Aubrey, U.S. Fish and Wildlife 
Service, Division of Environmental 
Review, 5275 Leesburg Pike, Falls 
Church, VA 22041�3803, telephone 
703�358�2442. 

SUPPLEMENTARY INFORMATION: The 
revised Policy integrates all authorities 
that allow the Service either to 
recommend or to require mitigation of 
impacts to Federal trust fish and 
wildlife resources, and other resources 
identified in statute, during 
development processes. It is intended to 
serve as a single umbrella policy under 
which the Service may issue more 
detailed policies or guidance documents 
covering specific activities in the future. 
Citations for the many statutes and other 

authorities referenced in this document
are in Appendix A.

Background

The primary intent of revising the
1981 Mitigation Policy (1981 Policy) is
to apply mitigation in a strategic manner
that ensures an effective linkage with
conservation strategies at appropriate
landscape scales, consistent with the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015), the Secretary of the Interior�s
Order 3330 entitled ��Improving
Mitigation Policies and Practices of the
Department of the Interior�� (October 31,
2013), and the Departmental Manual
Chapter (600 DM 6) on Implementing
Mitigation at the Landscape-scale
(October 23, 2015). Within this context,
our revisions of the 1981 Policy: (a)
Clarify that this Policy addresses all
resources for which the Service has
authorities to recommend mitigation for
impacts to resources; and (b) provide an
updated framework for applying
mitigation measures that will maximize
their effectiveness at multiple
geographic scales.

By memorandum, the President
directed all Federal agencies that
manage natural resources to avoid and
minimize damage to natural resources
and to effectively offset remaining
impacts, consistent with the principles
declared in the memorandum and
existing statutory authority. Under the
memorandum, all Federal mitigation
policies shall clearly set a net benefit
goal or, at minimum, a no net loss goal
for natural resources, wherever doing so
is allowed by existing statutory
authority and is consistent with agency
mission and established natural
resource objectives. This Policy
implements the President�s directions
for the Service.

Secretarial Order 3330 established a
Department-wide mitigation strategy to
ensure consistency and efficiency in the
review and permitting of infrastructure
development projects and in conserving
natural and cultural resources. The
Order charged the Department�s Energy
and Climate Change Task Force with
developing a report that addresses how
to best implement consistent,
Department-wide mitigation practices
and strategies. The report of the Task
Force, ��A Strategy for Improving the
Mitigation Policies and Practices of the
Department of the Interior�� (April
2014), describes guiding principles for
mitigation to improve process
efficiency, including the use of
landscape-scale approaches rather than
project-by-project or single-resource

mitigation approaches. This revision of
the Service�s Mitigation Policy complies
with a deliverable identified in the
Strategy that seeks to implement the
guiding principles set forth in the
Secretary�s Order, the corresponding
Strategy, and subsequent 600 DM 6.

In 600 DM 6, the Department of the
Interior established policy intended to
improve permitting processes and help
achieve beneficial outcomes for project
proponents, affected communities, and
the environment. By implementing this
Manual Chapter, the Department will:

(a) Effectively mitigate impacts to
Department-managed resources and
their values, services, and functions;

(b) provide project developers with
added predictability and efficient and
timely environmental reviews;

(c) improve the resilience of resources
in the face of climate change;

(d) encourage strategic conservation
investments in lands and other
resources; increase compensatory
mitigation effectiveness, durability,
transparency, and consistency; and

(e) better utilize mitigation measures
to help achieve Departmental goals.

The final Policy implements the
Department�s directions for the Service.
As with the 1981 Policy, the Service
intends, with this revision, to conserve,
protect, and enhance fish, wildlife,
plants, and their habitats for future
generations. Effective mitigation is a
powerful tool for furthering this
mission.

Changes From the Draft Policy

This final Policy differs from the
proposed revised Policy in a few
substantive respects, which we list
below, and contains many editorial
changes in response to comments we
received that requested greater clarity of
expression regarding various aspects of
the Policy purpose, authorities, scope,
general principles, framework for
formulating mitigation measures, and
definitions. The most common editorial
change to the final Policy addresses the
concern that the proposed revised
Policy was unclear regarding the
Service�s authorities to either
recommend or require mitigation. The
proposed revised Policy frequently used
the phrase ��recommend or require�� as
a general descriptor for Service-
formulated mitigation measures,
because we have authority to require
mitigation in some contexts, but not in
others. The final Policy adds new text
to the Authority section that identifies
those circumstances under which we
have specific authority to require,
consistent with other applicable laws
and regulations, one or more forms of
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mitigation for impacts to fish and 
wildlife resources. 

This Policy provides a common 
framework for the Service to apply 
when identifying mitigation measures 
across the full range of our authorities, 
including those for which we may 
require mitigation, but the Policy cannot 
and does not alter or substitute for the 
regulations implementing any of our 
authorities. We summarize below the 
few substantive changes to the proposed 
revised Policy, listed by section. 

In section 4 of the Policy, General 
Policy and Principles, we added a 
principle to emphasize the importance 
of the avoidance tier of the mitigation 
hierarchy. This new principle reinforces 
existing direction in the proposed 
revised Policy that Service staff will 
recommend avoidance of all impacts to 
high-value habitats as the only effective 
means of mitigating impacts at these 
locations. 

In section 5.5, Habitat Valuation, we 
clarify that habitats of ��high-value�� to 
an evaluation species are scarce and of 
high suitability and high importance. As 
with the proposed revised Policy, the 
final Policy directs Service personnel to 
seek avoidance of all impacts to high- 
value habitats. 

In section 5.6.3, Compensation, we 
added a paragraph that describes onsite 
compensation and distinguishes it from 
rectifying impacts. We added another 
paragraph that indicates how third 
parties may assume the responsibilities
for implementing proponent-responsible 
compensation. Other revisions to this
section are editorial in nature, intended
to better communicate Service
intentions about the use of 
compensation in mitigating impacts to 
species. These revisions include 
reorganizing material into new 
subsections at 5.6.3.1, Equivalent 
Standards, and at 5.6.3.2, Research and 
Education. 

In section 6, Definitions, we added 
definitions for ��baseline�� and ��habitat 
credit exchange�� and modified the 
definition of ��practicable.�� 

In Appendix A, Authorities and 
Direction for Service Mitigation 
Recommendations, we updated the
listed authorities, regulations, and 
guidance documents where necessary. 
To better reflect their relationship with 
this Policy and to respond to comments 
received, we have modified the 
discussions of the Bald and Golden 
Eagle Protection Act, Clean Water Act, 
Fish and Wildlife Conservation Act, 
Marine Mammal Protection Act, 
Migratory Bird Treaty Act, and Natural 
Resource Damage Assessment and 
Restoration processes. 

We made clarifying edits and
additions to Appendix C, Compensatory
Mitigation in Financial Assistance
Awards Approved or Administered by
the U.S. Fish and Wildlife Service. We
added a sentence in the first paragraph
recognizing that the regulations at 50
CFR part 84 authorize the use of Natural
Resource Damage Assessment funds as
a match in the National Coastal
Wetlands Conservation Program. In part
B, we added ��the proposed use of
mitigation funds on land acquired with
Federal financial assistance�� as a
common issue related to mitigation in
financial assistance. In part G, we
clarified the circumstances under which
the Service can approve financial
assistance to satisfy mitigation
requirements of State, tribal, or local
governments. In part H, we revised the
topic question from ��Can a mitigation
proposal be located on land acquired
under a Service financial assistance
award?�� to ��Can a project on land
already designated for the conservation
of natural resources generate credits for
compensatory mitigation?�� and revised
the answer accordingly. We added a
topic to those included in the proposed
revised Policy at part I: ��Does the
Service�s Mitigation Policy affect
financial assistance programs and
awards managed by other Federal
entities?�� This addition describes the
various circumstances in which this
question is relevant.

Discussion

The Service�s motivations for revising
the 1981 Policy include:

• Accelerating loss, including
degradation and fragmentation, of
habitats and subsequent loss of
ecosystem function since 1981;

• Threats that were not fully evident
in 1981, such as effects of climate
change, the spread of invasive species,
and outbreaks of epizootic diseases, are
now challenging the Service�s
conservation mission;

• The science of fish and wildlife
conservation has substantially advanced
in the past three decades;

• The Federal statutory, regulatory,
and policy context of fish and wildlife
conservation has substantially changed
since the 1981 Policy; and

• A need to clarify the Service�s
definition and usage of mitigation in
various contexts, including the
conservation of species listed as
threatened or endangered under the
Endangered Species Act of 1973, as
amended (ESA), which was expressly
excluded from the 1981 Policy.

Mitigation Defined

In the context of impacts to
environmental resources (including
their values, services, and functions)
resulting from proposed actions,
��mitigation�� is a general label for
measures that a proponent takes to
avoid, minimize, and compensate for
such impacts. The 1981 Policy adopted
the definition of mitigation in the
Council on Environmental Quality
(CEQ) National Environmental Policy
Act (NEPA) regulations (40 CFR
1508.20). The CEQ mitigation definition
remains unchanged since codification in
1978 and states that ��Mitigation
includes:
• Avoiding the impact altogether by

not taking a certain action or parts of an
action;
• minimizing impacts by limiting the

degree or magnitude of the action and
its implementation;
• rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment;
• reducing or eliminating the impact

over time by preservation and
maintenance operations during the life
of the action; and
• compensating for the impact by

replacing or providing substitute
resources or environments.��

This definition is adopted in this
Policy, and the use of its components in
various contexts is clarified. In 600 DM
6, the Department of the Interior states
that mitigation, as enumerated by CEQ,
is compatible with Departmental policy;
however, as a practical matter, the
mitigation elements are categorized into
three general types that form a
sequence: Avoidance, minimization,
and compensatory mitigation for
remaining unavoidable (also known as
residual) impacts. The 1981 Policy
further stated that the Service considers
the sequence of the CEQ mitigation
definition elements to represent the
desirable sequence of steps in the
mitigation planning process. The
Service generally affirms this
hierarchical approach in this Policy. We
advocate first avoiding and then
minimizing impacts that critically
impair our ability to achieve
conservation objectives for affected
resources. We also provide guidance
that recognizes how action- and
resource-specific circumstances may
warrant departures from the preferred
mitigation sequence; for example, when
impacts to a species may occur at a
location that is not critical to achieving
the conservation objectives for that
species, or when current conditions are
likely to change substantially due to the
effects of a changing climate. In such
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circumstances, relying more on
compensating for the impacts at another
location may more effectively serve the
conservation objectives for the affected
resources. This Policy provides a logical
framework for the Service to
consistently make such choices.

Scope of the Revised Mitigation Policy

The Service�s mission is to conserve,
protect, and enhance fish, wildlife, and
plants, and their habitats for the
continuing benefit of the American
people. This mission includes a
responsibility to make mitigation
recommendations or to specify
mitigation requirements during the
review of actions based on numerous
authorities related to specific plant and
animal species, habitats, and broader
ecological functions. Our authorities to
engage actions that may affect these
resources extends to all U.S. States and
territories, on public and on private
property. This unique standing
necessitates that we clarify our
integrated interests and expectations
when seeking mitigation for impacts to
fish, wildlife, plants, and their habitats.

This Policy serves as overarching
Service guidance applicable to all
actions for which the Service has
specific authority to recommend or
require the mitigation of impacts to fish,
wildlife, plants, and their habitats. In
most cases, applications of this Policy
are advisory. Service recommendations
provided under the guidance of this
Policy are intended to help action
proponents incorporate appropriate
means and measures into their actions
that will most effectively conserve
resources affected by those actions. As
necessary and as budgetary resources
permit, we intend to adapt or develop
Service program-specific policies,
handbooks, and guidance documents,
consistent with the applicable statutes,
to integrate the spirit and intent of this
Policy.

New Threats and New Science

Since the publication of the Service�s
1981 Policy, land use changes in the
United States have reduced the habitats
available to fish and wildlife. By 1982,
approximately 72 million acres of the
lower 48 States had already been
developed. Between 1982 and 2012, the
American people developed an
additional 44 million acres for a total of
114 million acres developed. Of all
historic land development in the United
States, excluding Alaska, over 37
percent has occurred since 1982. Much
of this newly developed land had been
existing habitats, including 17 million
acres converted from forests.

A projection that the U.S. population 
will increase from 310 million to 439 
million between 2010 and 2050 suggests 
that land conversion trends like these
will continue. In that period,
development in the residential housing
sector alone may add 52 million (42
percent more) units, plus 37 million
replacement units. By 2060, a loss of up
to 38 million acres (an area the size of
Florida) of forest habitats alone is
possible. Attendant pressures on 
remaining habitats will also increase 
fragmentation, isolation, and 
degradation through myriad indirect 
effects. The loss of ecological function 
will radiate beyond the extent of direct 
habitat losses. Given these projections, 
the near-future challenges for 
conserving species and habitats are 
daunting. As more lands and waters are 
developed for human uses, it is 
incumbent on the Service to help 
project proponents successfully and
strategically mitigate impacts to fish and
wildlife and prevent systemic losses of
ecological function.

Accelerating climate change is
resulting in impacts that pose a 
significant challenge to conserving 
species, habitat, and ecosystem 
functions. Climatic changes can have 
direct and indirect effects on species 
abundance and distribution, and may 
exacerbate the effects of other stressors, 
such as habitat fragmentation and 
diseases. The conservation of habitats 
within ecologically functioning 
landscapes is essential to sustaining 
fish, wildlife, and plant populations and 
improving their resilience in the face of 
climate change impacts, new diseases, 
invasive species, habitat loss, and other 
threats. Therefore, this Policy 
emphasizes the integration of mitigation 
planning with a landscape approach to 
conservation. 

Over the past 30 years, the concepts
of adaptive management (resource
management decisionmaking when
outcomes are uncertain) have gained
general acceptance as the preferred
science-based approach to conservation.
Adaptive management is an iterative
process that involves: (a) Formulating
alternative actions to meet measurable
objectives; (b) predicting the outcomes 
of alternatives based on current 
knowledge; (c) conducting research that 
tests the assumptions underlying those 
predictions; (d) implementing 
alternatives; (e) monitoring the results; 
and (f) using the research and 
monitoring results to improve 
knowledge and adjust actions and 
objectives accordingly. Adaptive 
management further serves the need of 
most natural resources managers and 
policy makers to provide accountability 

for the outcomes of their efforts, i.e.,
progress toward achieving defensible
and transparent objectives.

Working with many partners, the
Service is increasingly applying the
principles of adaptive management in a
landscape approach to conservation.
Mitigating the impacts of actions for
which the Service has advisory or 
regulatory authorities continues to play 
a significant role in accomplishing our
conservation mission under this
approach. Our aim with this Policy is to
align mitigation with conservation
strategies at appropriate landscape
scales so that mitigation most effectively
contributes to achieving the
conservation objectives we are pursuing
with our partners, and to align
mitigation recommendations and
requirements with Secretarial Order
3330 and 600 DM.

A Focus on Habitat Conservation 

Although many Service authorities
pertain to specific taxa or groups of
species, most specifically recognize that
these resources rely on functional
ecosystems to survive and persist for the
continuing benefit of the American
people. Mitigation is a powerful tool for
sustaining species and the habitats upon
which they depend; therefore, the
Service�s Mitigation Policy must
effectively deal with impacts to the
ecosystem functions, properties, and
components that sustain fish, wildlife,
plants, and their habitats. The 1981
Policy focused on habitat: ��the area
which provides direct support for a
given species, population, or
community.�� It defined criteria for
assigning the habitats of project-specific
evaluation species to one of four
resource categories, using a two-factor
framework based on the relative scarcity
of the affected habitat type and its
suitability for the evaluation species,
with mitigation guidelines for each
category. We maintain a focus on
habitats in this Policy by using
evaluation species and a valuation
framework for their affected habitats,
because habitat conservation is still
generally the best means of achieving
conservation objectives for species.
However, our revisions of the evaluation
species and habitat valuation concepts
are intended to address more explicitly
the landscape context of species and
habitat conservation to improve
mitigation effectiveness and efficiency.
In addition, we recognize that some
situations warrant measures that are not
habitat based to address certain species-
specific impacts.
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Applicability to the Endangered Species 
Act 

The 1981 Policy did not apply to the 
conservation of species listed as 
threatened or endangered under the 
ESA. Excluding listed species from the 
1981 Policy was based on: (a) A 
recognition that all Federal actions that 
could affect listed species and 
designated critical habitats must comply 
with the consultation provisions of 
section 7 of the ESA; and (b) a position 
that ��the traditional concept of 
mitigation�� did not apply to such 
actions. This Policy supersedes this 
exclusion for the Service. Mitigation, 
which we define in this Policy as 
measures to avoid, minimize, and 
compensate for impacts, is an essential 
means of achieving the overarching 
purpose of the ESA, which is to 
conserve listed species and the 
ecosystems upon which they depend. 

Effective mitigation prevents or 
reduces further declines in populations 
and/or habitat resources that would 
otherwise slow or impede recovery of 
listed species. It is fully consistent with 
the purposes of the ESA for the Service 
to identify measures that mitigate the 
impacts of proposed actions to listed 
species and designated critical habitat. 
Although this Policy is intended, in 
part, to clarify the role of mitigation in 
endangered species conservation, 
nothing herein replaces, supersedes, or 
substitutes for the ESA or its 
implementing regulations. 

Under ESA section 7, the Service has 
consistently recognized or applied 
mitigation in the form of: 

(a) Measures that are voluntarily
included as part of a proposed Federal
action that avoid, minimize, rectify,
reduce over time, or compensate for
unavoidable (also known as residual)
impacts to a listed species;

(b) components of reasonable and
prudent alternatives (RPAs) to avoid
jeopardizing the continued existence of
listed species or destroying or adversely
modifying designated critical habitat;
and

(c) reasonable and prudent measures 
(RPMs) within an incidental take 
statement to minimize the impacts of
anticipated incidental taking on the 
affected listed species. 

As another example, the 1982 
amendments to the ESA created 
incidental take permitting provisions 
(section 10(a)(1)(B)) with specific 
requirements (sections 10(a)(2)(A)(ii) 
and 10(a)(2)(B)(ii)) for applicants to 
minimize and mitigate impacts to listed 
species to the maximum extent 
practicable. 

Summary of Comments and Responses

The March 8, 2016, notice
announcing our proposed revisions to
the U.S. Fish and Wildlife Service
(Service) Mitigation Policy (Policy) (81
FR 12380) requested written comments,
information, and recommendations from
governmental agencies, tribes, the
scientific community, industry groups,
environmental interest groups, and any
other interested members of the public.

That notice established a 60-day
comment period ending May 9, 2016.
Several commenters requested an
extension of time to provide their
comments, asked the Service to revise
and recirculate the Policy for comment,
or asked the Service to withdraw the
Policy to allow interested parties
additional time to comment. We
subsequently published a notice on May
12, 2016 (81 FR 29574), reopening the
comment period for an additional 30
days, through June 13, 2016.

During the comment period, we
received approximately 189 comments
from Federal, State, and local
government entities, industry, trade
associations, conservation
organizations, nongovernmental
organizations, private citizens, and
others. The range of comments varied
from those that provided general
statements of support or opposition to
the draft Policy, to those that provided
extensive comments and information
supporting or opposing the draft Policy
or specific aspects thereof. The majority
of comments submitted included
detailed suggestions for revisions
addressing major concepts as well as
editorial suggestions for specific
wording or line edits.

All comments submitted during the
comment period have been fully
considered in preparing the final Policy.
All substantive information provided
has been incorporated, where
appropriate, directly into this final
Policy or is addressed below. The
comments we received were grouped
into general issues specifically relating
to the draft Policy, and are presented
below along with the Service�s
responses to these substantive
comments.

A. Clarify How the Policy Guides
Formulation of Service Mitigation
Recommendations vs. Requirements

Comment (1): Many commenters
indicated that the proposed Policy was
unclear regarding the Service�s
authorities to require mitigation, and
requested clarification to distinguish
between requirements and
recommendations. Several of these
commenters noted that various

authorities cited for the Policy, such as
the ESA, Fish and Wildlife Coordination
Act (FWCA), and NEPA, do not require
actions to maintain or improve the
status of affected resources, or to apply
a landscape approach to their
conservation, which are features of the
Policy.

Response: We agree with comments
that the proposed Policy provided an
unclear distinction between
circumstances under which the Policy
would guide the Service�s formulation
of: (a) Mitigation requirements, i.e.,
measures that the Service may impose
upon an action proponent as conditions
of Service funding, approval, or
regulatory decision; vs. (b) mitigation
recommendations, i.e., measures that we
advise an action proponent to adopt for
conservation purposes. We used the
phrase ��recommend or require�� because
the Service has authority to require
mitigation in some contexts, but not in
others, and our aim with this Policy is
to provide a common framework for the
Service to implement across the full
range of our authorities. However, we
recognize the need to clearly distinguish
these two general contexts, and have
revised the final Policy accordingly.

Circumstances under which the
Service currently has specific authority
to require, consistent with applicable
laws and regulations, one or more forms
of mitigation for impacts to fish and
wildlife resources include the following:

1. Actions that the Service carries out,
i.e., the Service is the action proponent;

2. Actions that the Service funds;
3. Actions to restore damages to fish

and wildlife resources caused by oil
spills and other hazardous substance
releases, under the Oil Pollution Act
(OPA) and the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA);

4. Actions of other Federal agencies
that require an incidental take statement
under section 7 of the ESA (measures to
minimize the impacts of incidental
taking on the species);

5. Actions that require an incidental
take permit under section 10 of the ESA
(measures to minimize and mitigate the
impacts of the taking on the species to
the maximum extent practicable);

6. Fishway prescriptions under
section 18 of the Federal Power Act
(FPA), which minimize, rectify, or
reduce over time through management,
the impacts of non-Federal hydropower
facilities on fish passage;

7. License conditions under section
4(e) of the FPA for non-Federal
hydropower facilities affecting Service
properties (e.g., a National Wildlife
Refuge) for the protection and
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utilization of the Federal reservation 
consistent with the purpose for which 
such reservation was created or 
acquired; 

8. Actions that require a Letter of 
Authorization or Incidental Harassment 
Authorization under the Marine 
Mammal Protection Act (MMPA); and 

9. Actions that require a permit for 
non-purposeful (incidental) take of 
eagles under the Bald and Golden Eagle 
Protection Act (BGEPA). 

The circumstances cited above under 
which the Service currently has specific 
authority to require, consistent with 
applicable laws and regulations, one or 
more forms of mitigation for impacts to 
fish and wildlife resources are further 
clarified in subsequent responses to 
comments, the Policy, and its 
appendices. 

In all other circumstances not listed 
above, the Policy will guide the 
Service�s formulation of 
recommendations, not requirements, to 
proponents of actions that cause 
impacts to fish and wildlife resources 
and which are within the defined scope 
(section 3) of the Policy. 

B. Policy Is Based on Existing Authority

Comment (2): Several commenters 
stated that the draft Policy attempted to 
inappropriately create new authority for 
the Service to engage in mitigation 
processes, circumventing appropriate 
legislative or rulemaking processes. 
They stated that the Policy could not be 
used to expand Service authority to take 
actions beyond those authorized by 
Congress, noting that the Policy itself is 
not an independent grant of authority 
and the imposition of any mitigation 
measures advocated by it would be 
constrained by authority provided by 
the applicable statute. The commenters 
requested we clarify that the Policy does 
not expand existing Service authorities. 

Response: The commenters are correct 
that the Policy cannot create or assume 
new authority for making mitigation 
recommendations. This Policy does not 
exceed existing statutory or regulatory 
authority to engage in mitigation 
processes for the purpose of making 
mitigation recommendations, and in 
limited cases, specifying mitigation 
requirements. Processes established by 
applicable statutes and regulations 
remain in effect and are not superseded 
by this Policy. In implementing this 
Policy and carrying out our broader 
mission, the Service recognizes these 
authorities and processes, and their 
limitations. 

C. Scope of the Policy 

Comment (3): One commenter stated 
their concerns that the scope of the 

Policy appeared to limit the discretion 
of an action agency, potentially holding 
the action agency or applicant 
responsible for mitigation beyond an 
action agency�s own authority, mission, 
and responsibilities. 

Response: The Service recognizes that 
the authorities and processes of 
different agencies may limit or provide 
discretion regarding the level of 
mitigation for a project. This Policy is 
not controlling upon other agencies. 
There may be limitations (e.g., agency- 
specific authorities and 600 DM 6) on 
the implementation of measures that 
would achieve the Policy�s goal of net 
conservation gain or a minimum of no 
net loss, when the costs of such 
mitigation are reimbursable by project 
beneficiaries under laws and regulations 
controlling agencies� activities (e.g., 
Bureau of Reclamation). 

Comment (4): Two commenters stated 
their belief that the Policy 
inappropriately expands Service 
authority to lands beyond National 
Wildlife Refuges or other Service- 
managed lands, and beyond the 
authorities of the ESA. 

Several commenters wanted the 
Policy to contain explicit guidance on 
the function of the Service�s mitigation 
authorities under each statute and on 
implementation of the new Policy in 
relation to those authorities. Two 
commenters were concerned about the 
way the Service will coordinate its 
responsibilities with similar duties 
carried out by other agencies and how 
the Policy applies in situations when 
more than one statute applies to a 
particular action. 

Response: The Service�s authorities to 
recommend mitigation are described in 
section 2 and in Appendix A. The 
Policy�s overall coverage is described in 
the Scope, section 3. The commenters 
are correct that the Policy�s coverage is 
dictated by the underlying statutory 
authorities. If a relevant statute provides 
the Service with authority to make 
mitigation recommendations, the 
Service may provide recommendations 
that cover the resources that are 
described in that statute. The Policy 
cannot create or assume new authority 
for making mitigation recommendations 
or exceed existing statutory or 
regulatory authority, and it does not 
extend the geographic or taxonomic 
extent of coverage beyond existing 
Service practice. Authorities for making 
mitigation recommendations may be 
applicable, regardless of the location of 
the action, and whether the action has 
an effect on a species listed under the 
ESA. For example, the Service routinely 
reviews projects to provide mitigation 
recommendations for inter- 

jurisdictional fish under NEPA, FWCA,
FPA, and the Clean Water Act (CWA)
for projects that are planned on lands
and waters not owned or managed by
the Service.

This Policy covers engagement under
all of the Service�s mitigation
authorities, and does not replace
interagency procedure established in
another document. The Policy was
developed in accordance with the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015), and the Secretary of the
Interior�s Order 3330 entitled
��Improving Mitigation Policies and
Practices of the Department of the
Interior�� (October 31, 2013). Having
multiple agency mitigation policies
using common principles, terms, and
approaches provides greater consistency
and predictability for the public.

Comment (5): Two commenters stated
that the Service cannot prioritize fish,
wildlife, plants, and their habitats above
all other resources. One said that the
Policy must incorporate the Mining and
Minerals Policy Act of 1970 (30 U.S.C.
21a) that states that it is the policy of the
Federal Government in the national
interest to foster and encourage private
enterprise in the development of
economically sound and stable domestic
mining, minerals, metal and mineral
reclamation industries, and to promote
the orderly and economic development
of domestic mineral resources and
reserves. They also stated the Policy
must incorporate the National Materials
and Minerals Policy, Research and
Development Act, (30 U.S.C. 1601 et
seq.), which states it is the continuing
policy of the United States to promote
an adequate and stable supply of
materials necessary to maintain national
security, economic well-being, and
industrial production, with appropriate
attention to a long-term balance between
resource production, energy use, a
healthy environment, natural resources
conservation, and social needs. The
commenter noted that the Service
ignored these statutes and proposed
requirements that restrict and
discourage mineral development in
violation of these laws. They added that
any mitigation must be balanced against
Congress� policy of encouraging mineral
development.

Response: The Service recognizes the
national importance of resource
development referenced by the
commenter, along with many other
types of economic development and
activities. Statutes that encourage such
development are not modified by this
Policy. By enacting the various statutes
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that provide for natural resource 
mitigation authority across multiple 
Federal agencies, Congress has 
recognized that fish and wildlife 
resources provide commercial, 
recreational, social, and ecological value 
to the American people. These statutes 
providing mitigation authority do not 
supersede statutes encouraging 
economic development. Conversely, 
statutes encouraging economic 
development do not supersede those 
providing mitigation authorities. 
Mitigation is a process by which 
agencies, proponents, and partners can 
facilitate sustainable development while 
simultaneously addressing the long- 
term conservation of native plants, 
animals, and ecosystems. 

Comment (6): One commenter stated 
there were constitutional limits on 
requiring mitigation, referencing the 
Koontz v. St. Johns River Water 
Management District case decided by 
the U.S. Supreme Court 570 US 2588 
(2013). This commenter noted that any 
compensatory mitigation measures must 
have an essential nexus with the 
proposed impacts and be roughly 
proportional, or have a reasonable 
relationship between the permit 
conditions required and the impacts of 
the proposed development being 
addressed by those permit conditions. 

Response: Like all agencies, the 
Service has responsibility to implement 
its authorities consistent with any 
applicable case law. The Service will 
implement the Policy in a manner that 
is consistent with the Koontz case and 
any other relevant court decisions. We 
have included the following language in 
the Policy in section 5.6, Means and 
Measures: All appropriate mitigation 
measures have a clear connection with 
the anticipated effects of the action and 
are commensurate with the scale and 
nature of those effects. 

D. Trust Resources

Comment (7): Several commenters 
addressed the concept of Federal trust 
fish and wildlife resources. They noted 
that in section 3.2, the Policy states that 
it applies to Service trust resources, but 
gives Service staff discretion to engage 
in mitigation processes on an expanded 
basis under appropriate authorities. 
They were unclear what authorities 
were being referenced and 
recommended that they be clarified, 
especially if they were expanding the 
Service�s efforts. They asked that we 
clarify what the term ��expanded basis�� 
means. 

Commenters stated that the Service�s 
authority is limited to migratory birds, 
threatened or endangered species, 
eagles, and certain marine mammals. 

They said that States have authority for 
all other species. They also requested 
acknowledgement that States have sole 
authority for resource management and 
that the Service should restrict the 
Policy to only federally protected 
species.

Response: This Policy applies to all
resources listed or described within the
Service�s various mitigation authorities.
The language used within those
authorities to describe the covered
resources determines the scope of
Service recommendations made under
each authority. Some authorities apply
to resources defined very broadly. The
types of resources for which the Service
is authorized to recommend mitigation
include those that contribute broadly to
ecological functions that sustain
species. For example, the definitions of
the terms ��wildlife�� and ��wildlife
resources�� in the Fish and Wildlife 
Coordination Act include birds, fishes,
mammals, and all other classes of wild
animals, and all types of aquatic and
land vegetation upon which wildlife is
dependent. The purpose of the National
Environmental Policy Act (NEPA) also
establishes an expansive focus in
promoting efforts that will prevent or
eliminate damage to the environment, 
including fish and wildlife resources,
while stimulating human health and 
welfare. In NEPA, Congress recognized 
the profound impact of human activity 
on the natural environment, particularly 
through population growth, 
urbanization, industrial expansion, 
resource exploitation, and new 
technologies. NEPA further recognized 
the critical importance of restoring and 
maintaining environmental quality, and 
declared a Federal policy of using all 
practicable means and measures to 
create and maintain conditions under 
which humans and nature can exist in 
productive harmony. These statutes 
address systemic concerns and provide 
authority for protecting habitats and 
landscapes. 

In this Policy, we note that the 
Service has traditionally described its 
trust resources as migratory birds, 
federally listed endangered and 
threatened species, certain marine 
mammals, and inter-jurisdictional fish. 
Our engagement in mitigation processes 
is likely to focus on those trust 
resources, but under certain authorities, 
the Service�s recommendations are not 
strictly limited to covering only trust 
resources. This Policy does not establish 
new authority. We respect the role of 
States and State authorities. We have 
revised section 3.2 to replace the term 
��expanded basis�� to avoid the 
perception that the Policy is expanding 
authorities. 

E. Applicability to Endangered and
Threatened Species

Comment (8): Several commenters
recommended excluding species that
are listed as endangered or threatened
under the ESA as resources to which the
Policy would apply, and several others
supported such applicability. Reasons
cited by the commenters for excluding
listed species included: (a) The Service
does not explain the circumstances that
have changed and warrant reversing the
listed-species exclusion of the 1981
Policy; (b) the Policy cannot substitute
for ESA-specific requirements; (c) the
ESA does not provide authority to
require mitigation; and (d) Policy
concepts such as ��net conservation
gain,�� ��high-value habitat,�� and a
��landscape approach�� to conservation
are inconsistent with ESA statutory
authority and regulatory requirements.

Response:The Policy addresses all
fish and wildlife resources for which the
Service has authority to recommend or
require mitigation, including ESA-listed
species, because of our need to more
strategically provide such
recommendations. The primary purpose
of the ESA is to provide a means for
conserving the ecosystems upon which
listed species depend. Avoiding,
minimizing, and compensating for
impacts is as important, if not more so,
to the conservation of listed species as
it is to any other resource of
conservation concern (e.g., wetlands),
because listed species are in danger of
extinction or are likely to become so in
the foreseeable future. The Service can
and should advise others about how
they may help conserve listed species
when their proposed actions would
cause impacts to their populations,
because conserving listed species is part
of our agency�s mission. Identifying
those means and measures that would,
at minimum, result in no net loss to the
status of affected listed species will
inform action proponents about what
they can do, consistent with their
authorities and abilities, to prevent
further status declines or contribute to
their recovery. As mentioned earlier, the
1982 amendments to the ESA are
another example of the changed
circumstances since the 1981 Policy,
and changes in knowledge,
conservation, and management of listed
species support this Policy�s concepts.

Comment (9): In ESA section 7(a)(2)
consultations, several commenters
noted that reasonable and prudent
alternatives (RPAs) to actions that
jeopardize listed species or destroy or
adversely modify designated critical
habitat are not required to meet the no-
net-loss or net gain goal of the Policy.
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Response: When an agency has 
proposed an action that the Service has 
determined in a biological opinion is 
likely to jeopardize listed species or 
destroy or adversely modify designated 
critical habitat, we agree that RPA(s) to 
that action are not required to meet the 
no-net loss/net gain goal of the Policy. 
The definition of RPAs at 50 CFR 402.02 
applies to the formulation of RPAs, not 
this Policy. In discussions with both the 
action agency and any applicant 
involved, the Service is required to 
suggest RPAs, if available, to the action 
agency and to rely on the expertise of 
both in identifying RPAs. 

The ESA does not prohibit impacts to 
critical habitat, but section 7(a)(2) does 
prohibit Federal actions from destroying 
or adversely modifying critical habitat, 
without special exemption under 
section 7(h). We do not anticipate 
conflicts between the advisory 
recommendations under this Policy 
provided in advance of the initiation of 
consultation and subsequent review of 
actions under section 7(a)(2) relative to 
critical habitat. However, we have 
added language in the Policy that 
specifically cautions Service personnel 
about providing compensation 
recommendations in the context of 
actions that may affect designated 
critical habitat. Recommendations for 
measures that mitigate impacts (all five 
types) to the listed species within 
critical habitat will receive preference 
over compensation outside critical 
habitat to avoid the possibility that 
adverse effects to the physical and 
biological features of critical habitat 
could appreciably diminish its 
conservation value. 

Comment (10): In ESA section 7(a)(2) 
consultations, several commenters 
requested that the Service clarify 
whether the reasonable and prudent 
measures (RPMs) and the accompanying 
nondiscretionary terms and conditions 
that the Service includes in incidental 
take statements may require 
compensating for the impacts of take on 
the species. Most stated that RPMs are 
limited to actions that minimize take, 
and may not include requirements to 
compensate for taking impacts. In 
support of such comments, some quoted 
the Services� 1998 Consultation 
Handbook language at page 4�50, which 
states in a section about RPMs: ��Section 
7 requires minimization of the level of 
take. It is not appropriate to require 
mitigation for the impacts of incidental 
take.�� 

Response: The Service�s authority to 
require or recommend mitigation, 
including all forms of mitigation 
covered by the CEQ�s definition of 
mitigation, are governed by the ESA and 

the regulations addressing consultations 
at 50 CFR part 402. While this Policy 
addresses ESA compensatory mitigation 
to a limited extent, further detail 
regarding the role of compensatory 
mitigation in implementing the ESA 
will be provided through authority- 
specific step-down policy (see proposed 
Endangered Species Act� 
Compensatory Mitigation Policy at 81 
FR 61032�61065, September 2, 2016). 

Comment (11): Two commenters 
asked that we clarify this sentence in 
the Discussion material on Applicability 
to the Endangered Species Act: ��This 
Policy encourages the Service to utilize 
a broader definition of mitigation where 
allowed by law.�� 

Response: We removed the sentence 
from the Discussion material in this 
final Policy. 

F. Policy Addresses Multiple Authorities

Comment (12): Several commenters 
addressed aspects of the Service�s 
authority under the Bald and Golden 
Eagle Protection Act (BGEPA). One 
commenter supported the 
acknowledgement that compensatory 
mitigation for bald and golden eagles 
may include preservation of those 
species� habitats and enhancing their 
prey base. They noted that existing 
regulations establishing a permit 
program for the non-purposeful take of 
bald and golden eagles recognize these 
options but that these options have not 
been used. One commenter stated the 
Service was incorrect in stating in the 
proposed Policy: ��the statute and 
implementing regulations allow the 
Service to require habitat preservation 
and/or enhancement as compensatory 
mitigation for eagle take.�� They said 
that Congress has not exercised 
jurisdiction over the habitats of eagles, 
meaning the Service lacks authority to 
require mitigation for impacts to eagle 
habitats. One commenter suggested the 
Policy should articulate whether 
compensatory mitigation would be in 
addition to current requirements of a 1- 
for-1 take offset. 

Response: The Service has revised the 
BGEPA material in Appendix A section 
(A)(1) to address the concepts raised by 
the commenters. Although BGEPA does 
not directly protect eagle habitat beyond 
nest structures, nothing in the statute 
precludes the use of habitat restoration, 
enhancement, and protection as 
compensatory mitigation. Because 
golden eagle populations are currently 
constrained by a high level of 
unauthorized human-caused mortality 
rather than habitat loss, permits for 
golden eagle take require mitigation to 
be in the form of a reduction to a 
human-caused source of mortality. 

However, habitat restoration and
enhancement could potentially offset
permitted take in some situations, once
standards and metrics are developed to
ensure the habitat-based mitigation
provided will adequately compensate
for the detrimental impacts of the
permit.

As we developed this Policy, the
Service is simultaneously in the process
of developing revised regulations that
will establish the specific mitigation
ratio (prior to being adjusted to account
for uncertainties and risks in the
mitigation method) for eagle permits.

Comment (13): Three commenters
stated that section 404(m) of the CWA
does not provide the Service with any
substantive authority to ��secure
mitigation�� as stated in Appendix A
(A)(2). They suggested the Service�s role
is limited to commenting upon section
404 permits and providing
recommendations to the U.S. Army
Corps of Engineers (Corps) and that final
decisionmaking rests with that agency.

Response: We have edited Appendix
A to remove the word ��secure,��
replacing it with ��recommend.�� This
change better reflects the Service�s
authority, provided in the CWA, to
provide mitigation recommendations
during permitting processes. The
Service makes such recommendations
with the intention that they be
considered and adopted by the Corps as
their permit conditions or requirements,
but the commenters are correct that the
Service�s recommendations themselves
are advisory.

Comment (14): Two commenters were
concerned that the language in the
Policy provides an inappropriate
method of requiring mitigation
measures on projects permitted under
CWA section 404 where the Service
could not do so under its own authority,
by asking the Corps to impose them.

Response: The language regarding the
CWA in Appendix A (A)(2) does not
introduce any new authority or process.
It describes the existing means by which
the Service, under statutory authority in
the CWA, provides recommendations to
the Corps. The Service uses those
recommendations to advise the Corps
on the effects of proposed permitting
actions on aquatic habitats and wildlife
and how to mitigate those effects. The
Corps then decides whether to adopt the
Service�s advice in making their CWA
permitting decision.

Comment (15): One commenter was
concerned that the Policy could be
applied to activities authorized under
CWA section 404 Nationwide Permits
(NWP) that have only minimal
environmental impacts. They said that
the Service should expressly exclude
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activities authorized by NWPs from the 
Policy because such activities have only 
minimal environmental impacts and 
any current mitigation requirements are 
unwarranted. 

Response: Mitigation does apply to 
the NWP program. The Corps addresses 
mitigation for NWP-authorized activities 
in General Condition 23 (77 FR 10285, 
February 21, 2012). Activities 
authorized by NWPs are not excluded 
from this Policy. Also see the agency 
coordination provisions of General 
Condition 31, Pre-construction 
Notification, in the NWPs issued by the 
Corps on February 21, 2012 (77 FR 
10286). For the listed NWPs and in the 
circumstances described in General 
Condition 31, the Service is afforded a 
review opportunity, after which the U.S. 
Army Corps District Engineer will 
consider any comments from Federal 
and State agencies concerning the 
proposed activity�s compliance with the 
terms and conditions of the NWPs and 
the need for mitigation to reduce the
project�s adverse environmental effects
to a minimal level.

Comment (16): One commenter
suggested clarifying the application of
the Policy to the Service�s role in CWA
section 404 permits and mitigation by
adding the following sentence to
Section 3.4, Applicability to Service
Actions: This Policy applies to the
Service�s review of all CWA permits, 
both in coordination and consultation 
roles. 

Response: We agree with the 
commenter that the Policy applies to the 
Service�s review of CWA section 404 
permits. We did not add the suggested 
sentence but address the Service�s 
application of our statutory authority to 
make recommendations that mitigate 
the impacts of these permitted actions 
on aquatic environments in Appendix A 
(A)(2). 

Comment (17): Two commenters 
addressed the Service�s authority under 
the Fish and Wildlife Coordination Act. 
One commenter said the Policy should 
acknowledge that the FWCA is advisory 
in nature. Another commenter said that 
the Policy should acknowledge that the 
FWCA provides a basis for 
recommending mitigation of impacts to 
ecological functions. 

Response: Mitigation 
recommendations the Service makes 
under the FWCA to Federal agencies 
planning water resource development 
projects are advisory. Section 2(a) of the 
FWCA requires agencies to consult with 
the Service whenever the waters of any 
stream or other body of water are 
proposed or authorized to be 
impounded, diverted, channelized, 
controlled, or modified for any purpose 

whatever, with a view to the 
conservation and development of fish 
and wildlife resources. Section 2(b) of 
the FWCA requires that Service reports 
and recommendations be given full 
consideration and included in project 
reports to Congress or to any other 
relevant agency or person for 
authorization or approval. These aspects 
of FWCA compliance are required. 
Adoption of Service recommendations 
by the Federal water resource 
construction agency is not required. 

The FWCA applies to those resources 
described in section 8 of the statute, 
where the terms ��wildlife�� and 
��wildlife resources�� are defined to 
include birds, fishes, mammals, and all 
other classes of wild animals, and all 
types of aquatic and land vegetation 
upon which wildlife is dependent. In 
practice, Service recommendations 
made under FWCA are likely to focus 
on linkages of effects to trust resources, 
as prioritized by Service field and 
regional offices, but recommendations 
can cover resources as the statute 
defines. Because of the breadth of this 
coverage, we agree with the commenter 
that Service recommendations under the 
FWCA can include measures intended 
to address systemic ecological functions 
and agree that the purposes of the 
statute envision this application. 

Comment (18): Several commenters 
addressed the Service�s authority under 
the Migratory Bird Treaty Act (MBTA). 
One commenter said the Service was 
incorrect in describing implied 
authority to permit incidental take of 
migratory birds under the MBTA and 
noted that the Service has no authority 
to require compensatory mitigation for 
incidental take of migratory birds. 
Several commenters said that mitigation 
for migratory birds exceeds MBTA 
authority and that the Policy should 
exclude potential incidental impacts to 
migratory birds under the MBTA until 
the Service establishes statutory or 
regulatory authority to require 
landowners to obtain incidental take 
authorization prior to undertaking 
otherwise lawful activities. They added 
that the MBTA does not directly address 
mitigation or habitat impacts. 

One commenter said the Service was 
incorrect in writing that the Fish and 
Wildlife Conservation Act implicitly 
provided for mitigation of impacts to 
migratory birds. They said that the 
language does not authorize the Service 
to engage in any management activities 
associated with migratory birds, 
particularly over private parties, only 
directing the Service to monitor and 
assess population trends and species 
status of migratory nongame birds. 

Response: The Service has
consistently interpreted the MBTA to
apply to the incidental take of migratory
birds. Currently, there is no express
authority to permit the incidental take
of migratory birds under the MBTA.
Thus, the Service uses an enforcement
discretion approach whereby the
Service provides technical assistance to
project proponents with strategies to
avoid or minimize project-related take
of migratory birds that is not the
purpose of the otherwise legal action.
Under this approach, the Service
recommends voluntary measures that
can mitigate the direct take of migratory
birds and works with project
proponents to address impacts to
migratory bird habitat, including
voluntary compensation for loss of
migratory bird habitat. In May 2015, the
Service published a notice of intent to
conduct a National Environmental
Policy Act review of a proposed rule
that would establish the authority to
permit incidental take as provided by
the Act itself. An environmental impact
statement will evaluate multiple
alternatives for authorizing the
incidental take of migratory birds.
Subsequently, the Service will develop
a regulation that provides the clear
authority to permit incidental take and
require mitigation measures to avoid
and minimize incidental take, and
compensation for unavoidable take.
Until the regulation is finalized, the
Service will continue working with
project proponents and industries to
manage impacts to migratory birds and
their habitats.

The Service does not have specific
statutory authority pursuant to the
MBTA to require Federal action
agencies and/or their permittees to
provide compensatory mitigation for
unavoidable impacts to (loss of)
migratory bird habitat resulting from
federally conducted or approved,
authorized, or funded projects or
activities. However, many Federal
agency-specific authorities, as well as
procedural authorities such as NEPA
and the FWCA, require consultation
with the Service, State natural resource
agencies, and others, and evaluation of
environmental effects of proposed
actions, which may include considering
impacts to migratory bird habitat.
Through these authorities, the Service
may recommend compensatory
mitigation for unavoidable impacts to
migratory bird habitat. Federal action
agencies may include terms and
conditions in permits, licenses, and
certificates that mitigate a full range of
adverse environmental effects, such as
recommendations to compensate for
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unavoidable impacts to migratory bird
habitat, if they determine they have
authority, consistent with their statutes
and regulations, to require such
compensatory mitigation.

In addition, Executive Order (E.O.)
13186 directs Federal agencies ��taking
actions that have, or are likely to have,
a measurable negative effect on
migratory bird populations�� to sign a
Memorandum of Understanding (MOU)
with the Service ��that shall promote the
conservation of migratory bird
populations.��

In Appendix A, we have modified the
text of section (A)(7) to clarify the
requirements of the Fish and Wildlife
Conservation Act and have made minor
clarifying edits to the MBTA text of
section (A)(10).

Comment (19): Four commenters
addressed the Marine Mammal
Protection Act (MMPA) discussion in
Appendix A (A)(9). One commenter
suggested that the Service provide more
clarification on existing authorities
under the MMPA. These included
specifying that this section of Appendix
A only discusses incidental take
authorizations for non-commercial
fishing activities; clarifying
requirements as they apply to military
readiness activities; providing
additional information on other means
of affecting the least practicable adverse
impact; and clarifying that the
permissible methods of taking and the
mitigation and reporting are required
measures as provided under Incidental
Take Regulations (ITRs) and Incidental
Harassment Authorizations (IHAs).

Response: Although the MMPA
section of Appendix A was intended to
provide a general overview for part of
this Act, we agree that Appendix A of
the Mitigation Policy could benefit from
these additional clarifications. We have
revised Appendix A to address these
points as appropriate.

Comment (20): Commenters stated
that the Policy is incompatible with the
MMPA in that it adopts a new position
inconsistent with the existing
regulations or otherwise effects a
substantive change in the MMPA.

Response: This Policy does not alter
or amend any existing regulation, law,
or policy other than the 1981 Policy
itself. Instead, where mitigation
measures are compatible with the
standards of other statutes, e.g., the
MMPA, the Service would recommend
their use. On the other hand, there are
mitigation measures that may be
required under statutes besides the
MMPA regardless of this Mitigation
Policy, e.g., mitigation measures to
ensure the least practicable adverse
impact on a marine mammal species or

stock and its habitat, and on their 
availability for subsistence use. 

Comment (21): Commenters stated 
that the draft mitigation Policy is 
incompatible with the MMPA in that it 
indicates that recipients of incidental 
take authorizations would be required to 
take actions to achieve a net 
conservation gain or no net loss to the 
affected marine mammal species or 
stock. They commented that the Service 
does not have such authority under the 
MMPA. 

Response: The MMPA states that 
species and population stocks should 
not be permitted to diminish beyond the 
point at which they cease to be a 
significant functioning element in the 
ecosystem of which they are a part, and, 
consistent with this major objective, 
they should not be permitted to 
diminish below their optimum 
sustainable population. In this manner, 
the mitigation Policy is compatible with 
the MMPA in that it implies there 
should be no conservation loss. 
However, the Service agrees that the 
MMPA does not require recipients to 
achieve a net conservation gain or no 
net loss to marine mammals. It was not 
the intent of this Policy to make such a 
requirement. Instead, should the Service 
make the required findings under 
section 101(a)(5) of the MMPA and 
authorize incidental take, it would 
prescribe the permissible methods of 
taking and other means of ensuring the 
least practicable adverse impact on the 
marine mammal species or stock and its 
habitat, and on the availability for 
subsistence use as a part of that 
authorization. We have revised 
Appendix A of the Policy to clarify this 
point. 

Comment (22): One commenter 
suggested that the Policy should include 
language to ensure that review and 
consultation under Section 106 of the 
National Historic Preservation Act of 
1996 (NHPA) (16 U.S.C 470 et seq.), as 
amended in 1992, takes place at the 
early planning stage of the action and 
not wait until mitigation is being 
considered. 

Response: We have revised section 3.4 
of the Policy to state that the Service�s 
responsibilities begin ��during early 
planning for design of the action.�� In 
addition, we have added the following 
language: ��Consistent with the NEPA, 
and the NEPA and NHPA Section 106 
Handbook, these reviews will be 
integrated into the decisionmaking 
process at the earliest possible point in 
planning for the action rather than wait 
until mitigation is considered.�� 

Comment (23): One commenter said 
that in Appendix B, to help meet its 
overarching Tribal Trust Doctrine 

responsibilities under the NHPA, the
Service should initiate Section 106
consultation with Indian tribes early
within the time of mitigation planning
for the FWS proposed action (instead of
after the preferred mitigation approach
is selected).

Response: We have revised Appendix
B accordingly. The Service will initiate
Section 106 consultation with Indian
tribes during early planning for Service-
proposed actions, to ensure their rights
and concerns are incorporated into
project design. Consultation will
continue throughout all stages of the
process, including during consideration
of mitigation, and will follow the
Service�s Tribal Consultation Handbook
and the Service�s Native American
Policy.

Comment (24): One commenter
specifically questioned the treatment of
Natural Resource Damage Assessment
actions conducted under CERCLA, OPA,
and the CWA, stating that the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment, dated
November 3, 2015, requires that
separate guidance be developed for
when restoration banking or advance
restoration would be appropriate.

Response: When a release of
hazardous materials or an oil spill
injures natural resources under the
jurisdiction of State, tribal, or Federal
agencies, the type of restoration
conducted depends on the resources
injured by the release and, by nature of
the action, must happen after impacts
occur. Thus, this Policy�s preference for
compensatory mitigation measures that
are implemented and earn credits in
advance of project impacts cannot
apply. However, pending promulgation
of further DOI guidance, the tools
provided in section 5 maintain
flexibility useful in implementing
restoration to restore injured resources
under the jurisdiction of multiple
governments, by providing support for
weighing or modifying project elements
to reach Service goals. Therefore, in
agreement with the commenter, we have
made edits to section 5.6 and to
Appendix A to clarify the relationship
of this Policy with Natural Resource
Damage Assessment and the
Presidential Memorandum on
Mitigation.

Comment (25): Two commenters said
that combining the fish and wildlife
resources provisions of the Stream
Protection Rule under the Surface
Mining Control and Reclamation Act
(SMCRA) with the language of the
proposed Mitigation Policy could result
in the Service inserting mitigation
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requirements not otherwise called for in 
a SMCRA permit. 

Response: At the time this Policy was 
completed, the proposed Stream 
Protection Rule, published July 27, 2015 
(80 FR 44436), was not yet finalized. 
The statutory language of SMCRA and 
its implementing regulations, including 
the Stream Protection Rule when 
finalized, will determine the scope of 
resources covered by Service 
recommendations under that statute. 
This Policy does not exceed existing 
statutory or regulatory authority to 
engage in mitigation processes for the 
purpose of making mitigation 
recommendations, and in limited cases, 
specifying mitigation requirements. 
Processes established by applicable 
statutes and regulations are not 
superseded by this Policy. 

G. Exemptions

Comment (26): Several commenters 
provided observations regarding 
exemptions from the Policy. One 
commenter said that the Policy should 
further identify those activities and 
projects that are exempt, adding that the 
Policy should make clear that any new 
procedural or other requirements apply 
only to new project applications or 
proposals. Several commenters said that 
the Policy should not apply to actions 
for which a complete application is 
already submitted. They stated that the 
Policy should apply neither to actions 
already under review nor to actions 
where coordination was initiated prior 
to publication of the final Policy. 

Response: In section 3.3, Exclusions, 
we describe the circumstances when the 
Policy does not apply, but we do not 
specifically exempt any category of 
action. The Policy applies when one or 
more of our authorities apply to the 
review of a particular action for 
purposes of making mitigation 
recommendations. It is the language of 
those authorities that specifies their 
coverage of particular actions and 
resources. In section 3.3, we establish 
that the Policy does not apply when the 
Service has already agreed to a 
mitigation plan for pending actions, 
except in the specified circumstances. 
Complete applications that are 
submitted prior to the finalization of 
this Policy, but that are not yet under 
review, do not satisfy those 
circumstances. If an action is under 
active review as of the date of final 
publication of this Policy, Service 
personnel may elect to apply this Policy 
to that action. For actions where 
coordination was initiated prior to the 
final Policy, Service personnel would 
determine whether that coordination 
constitutes active review. 

Comment (27): Two commenters said 
the Policy should exempt landowners 
who have participated or are currently 
participating in voluntary programs 
designed to conserve endangered 
species. 

Response: We do not specifically 
exempt any category of action in section 
3.3. This Policy, as an umbrella policy, 
integrates all of the Service�s authorities 
for engaging in mitigation. We cannot 
legally exempt the landowners 
referenced by the commenters on the 
basis of their status pursuant to an 
agreement entered into under a single 
authority, because their future actions 
may trigger applicability of one or more 
other authorities. The Policy does not, 
however, override or modify any such 
agreements or substitute for the 
regulations governing those agreements. 

Comment (28): Four commenters 
stated that the Policy should explicitly 
exempt activities with de minimus 
impacts. They said that projects with 
small and/or temporary impacts should 
not be burdened by mitigation 
measures. 

Response: We do not specifically 
exempt any category of action and do 
not exempt actions on the basis of the 
size of activities planned or on the size 
of their impacts. The Policy provides a 
framework to guide Service personnel in 
their review of actions, including their 
application of the mitigation hierarchy 
and their recommendations for 
mitigation. Application of this guidance 
will assist Service personnel in 
determining whether to engage actions 
in mitigation planning and then in the 
formulation of mitigation 
recommendations. Application of this 
guidance could result, in appropriate 
circumstances, in a decision not to 
engage in mitigation planning for 
actions with de minimus impacts, but 
we do not specifically exempt actions 
based on the scale of anticipated 
impacts. 

Comment (29): One commenter stated 
the Policy should include an exemption 
for conservation projects sponsored by 
local, State, or Federal resource agencies 
that seek beneficial restoration and 
implement conservation objectives. 

Response: We do not specifically
exempt any category of action and do 
not exempt actions on the basis of their 
primary purpose. We acknowledge that 
actions designed to restore or create 
habitats are generally less likely to 
require, for example, compensatory 
mitigation, and support their role in 
fulfilling the Service�s larger mission. 
The Policy does not establish new or 
increased scrutiny of conservation or 
restoration actions than under existing 
statutes and regulations. The Service 

may apply this Policy in review of a
conservation action that is intended to
benefit one resource, but may adversely
affect others for which the Service is
authorized to provide mitigation
recommendations and/or mitigation
requirements.

Comment (30): Two commenters
stated that this Policy should not apply
to military testing, training, or readiness
activities. They stated that such an
exclusion is necessary to be consistent
with the Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015).

Response: The Service interprets the
Presidential Memorandum, which
instructs agencies to develop or update
their mitigation policies, to exempt
agencies that conduct military testing,
training, and readiness activities from
the requirement to update or create
policies for those activities. The
Presidential Memorandum cannot
exempt any particular activity from the
applicability of existing statutory
authority that provides for mitigation.

Comment (31): One commenter stated
the Policy should define or describe
��habitat�� and recommended that the
Service exclude dredge material
placement sites, and other such
manmade areas, from mitigation
planning processes.

Response: Habitat develops on sites
with a history of human manipulation,
including levees, reclaimed mine sites,
timber harvest sites, agricultural areas,
and dredged material placement sites.
The commenter does not reference a
particular timeframe over which their
proposed exemption would be valid. We
note that sites with a history of human
manipulation may have been disturbed
or modified hundreds of years prior,
with multiple episodes of habitat
recovery and re-disturbance in the
intervening years. The Policy does not
exclude areas solely because they are
manmade or disturbed habitats.
Mitigation requirements and
recommendations will be informed by
the framework established in this
Policy, including section 5.5, Valuation.

H. Net Conservation Gain/No Net Loss

Comment (32): Many commenters
addressed the Policy�s mitigation
planning goal to improve (i.e., a net
gain) or, at minimum, to maintain (i.e.,
no net loss) the current status of affected
resources. A number of commenters
supported the goal while a number of
commenters opposed the inclusion of a
net conservation gain. Many
commenters stated that the Service lacks
the statutory authority to implement the
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net gain goal for mitigation planning. 
Several commenters suggested that a net 
gain goal imposes a new standard for 
mitigation and that mitigation 
requirements should be commensurate 
with the level of impacts. Others 
expressed concern about the costs 
associated with achieving a net gain. 

Response: The Policy applies to those 
resources identified in statutes and 
regulations that provide the Service 
with the authority to make mitigation 
recommendations or specify mitigation 
requirements and are described in
section 2 and in Appendix A. The 
purpose of the net conservation goal in 
mitigation planning is to improve 
conservation outcomes to affected 
resources, but the Policy does not 
require project proponents to achieve 
those outcomes. The Policy provides a 
framework for Service recommendations 
to conserve fish, wildlife, plants, and 
their habitats that are negatively affected 
by proposed actions. The identification 
of those means and measures that would 
result in a net conservation gain to the 
affected resources will not only help 
prevent further declines but contribute 
to a net improvement in the status of 
affected species and their habitats. The 
Service will seek a net gain in 
conservation outcomes in developing 
mitigation measures consistent with our 
mission to identify and promote 
opportunities to decrease the gap 
between the current and desired status 
of a resource. 

Comment (33): Several commenters 
questioned the ability to achieve the net 
conservation gain and how it would be 
measured. Other commenters stated that 
the Policy should provide the 
methodology to assess or measure the 
net conservation gain. 

Response: It is beyond the scope of 
the Policy to provide specific 
quantifiable measures to achieve the net 
conservation gain goal. The Service�s 
mitigation goal is to achieve a net 
conservation gain or, at a minimum, no 
net loss of the affected resources. The 
Policy provides the framework for 
assessing the effects of an action and 
formulating mitigation measures 
(sections 5.1 through 5.9) to achieve this 
goal, which will be specific to the 
conservation objectives of the affected 
resources. 

Comment (34): Several commenters 
stated that neither no net loss, nor net 
conservation gain, are compatible with 
the standards of the ESA sections 7 and 
10. One commenter asked that we 
clarify that the net conservation gain 
goal does not modify or expand 
proponents� obligations under ESA 
sections 7 or 10 permitting programs. 
One commenter stated that the Policy�s 

goal would have limited relevance to 
section 10 decisions other than serving 
as an aspiration or goal for negotiating 
conservation measures. One commenter 
asked that we specify how the Policy�s 
goal will be applied to processing 
incidental take permit applications 
under section 10(a)(2)(B)(ii), especially 
for projects predicted to directly kill 
listed species. This commenter added 
that neither no net loss nor net gain is 
an appropriate goal under section 10 if 
the goal implies that impacts at the
individual level will not be minimized
to the maximum extent practicable. 

Response: This Policy is intended to 
guide mitigation for impacts to listed 
species. It does not expand the Service�s 
authorities for recommending or 
requiring mitigation under the ESA. As 
an administrator of the ESA, the Service 
has an obligation to work with others to 
recover listed species and preclude the 
need to list species, including guiding 
compensatory mitigation to offset the 
adverse impacts of actions to threatened 
and endangered species. The Service 
anticipates further defining the 
mitigation goal in relation to 
compensatory mitigation for impacts to 
listed species and designated critical 
habitat in the forthcoming Endangered 
Species Act Compensatory Mitigation 
Policy. 

Comment (35): One commenter 
recommended the use of regional 
conservation goals and objectives in 
developing landscape-scale mitigation 
where the conservation goals and 
objectives are clear, explicit, and 
defensible. The commenter 
recommended that the Policy define a 
conservation goal as a ��formal statement 
describing the future status of a species 
or habitat.�� 

Response: We acknowledge that there 
may be variability in conservation plans 
developed by different entities, and 
agree that the commenter�s descriptions 
are among the possibilities. This Policy 
describes an overall goal of a net 
conservation gain. The Service�s 
mitigation planning goal is to improve 
(i.e., a net gain) or, at minimum, to 
maintain (i.e., no net loss) the current 
status of affected resources, as allowed 
by applicable statutory authority and 
consistent with the responsibilities of 
action proponents under such authority, 
primarily for important, scarce, or 
sensitive resources, or as required or 
appropriate. Service mitigation 
recommendations or requirements will 
specify the means and measures that 
achieve this goal, as informed by 
established conservation objectives and 
strategies. This Policy defines 
conservation objectives as a measurable 
expression of a desired outcome for a 

species or its habitat resources.
Population objectives are expressed in
terms of abundance, trend, vital rates, or
other measurable indices of population
status. Habitat objectives are expressed
in terms of the quantity, quality, and
spatial distribution of habitats required
to attain population objectives, as
informed by knowledge and
assumptions about factors influencing
the ability of the landscape to sustain
species.

I. Landscape-Scale Approach

Comment (36): Two commenters
stated the Policy should include
nearshore, estuarine, and marine
habitats in describing landscapes. They
asked that we clarify that the concept is
inclusive of ecologically connected
areas of the aquatic environment, such
as watersheds.

Response: We concur with the
commenters that the definition of and
concept of landscape and a landscape
approach must include aquatic
environments. The concept does
include ecologically connected areas of
the aquatic environment such as
watersheds. The existing definition of
landscape in section 6 accommodates
this inclusion.

Comment (37): Three commenters
suggested providing more clarity
regarding what it means to take a
landscape approach to mitigation in the
absence of an existing conservation
plan. They said that a landscape
approach in the absence of an
appropriate plan will necessitate an
analytical process and the Policy should
identify the information that should be
used in such a process. They suggested
adopting language from the rule on
Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325
and 332 (Corps) and 40 CFR part 230
(Environmental Protection Agency
(EPA)), 33 U.S.C. 1344, that describes
the Corps and EPA watershed approach
in the absence of appropriate plans.

Response: The availability of plans
will be variable, and the Policy�s
instruction to Service staff to take a
landscape approach when conservation
plans are not available is sound. The
diversity in the habitats, species, project
impacts, and mitigation in the
implementation of the Service�s suite of
mitigation authorities make detailed
specification of landscape approach
instructions beyond the scope of this
umbrella policy. In concurrence with
the commenters, we have added text to
the end of section 5.1, Integrating
Mitigation with Conservation Planning.

Comment (38): Multiple commenters
expressed concerns regarding how the
landscape approach will be
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implemented, suggesting that clarity be 
provided through specific criteria, 
guidance on process, and how data will 
be used or appropriateness of data, for 
consistent application. 

Response: The Service has written the 
national Policy in a manner that 
facilitates further clarification on a 
regional scale. As with many of the 
decisions made in impact analysis, 
determination of appropriate assessment 
methodologies including landscape 
scale must occur on a project-by-project 
basis, under the authority at hand, with 
information most appropriate for the 
site or region of impact. Section 5.3.3 
allows the Service flexibility in 
methodology to meet this need by 
allowing use of any methodology that 
allows comparison of present to 
predicted conditions, measures 
beneficial and adverse impacts by a 
common metric, and predicts effects 
over time. We look forward to using 
existing means of engagement at the 
local and State level, when working 
with the States, tribes, and other 
partners through existing authorities 
while developing programs and 
additional guidance to seek mutual 
goals and avoid inconsistency. 

J. Advance Mitigation Planning at Larger 
Scales 

Comment (39): Two commenters 
stated that the term ��Advance 
Mitigation Planning at Larger Scales�� in 
section 5.1, Integrating Mitigation with 
Conservation Planning, might be 
confused with the Policy�s preference 
for Advance Mitigation in section 5.7.1, 
Preferences. 

Response: We agree and have changed 
the term within section 5.1 to read 
��Proactive Mitigation Planning at Larger 
Scales.�� 

K. Climate Change

Comment (40): Many commenters 
addressed the Policy�s inclusion of 
climate change in assessing the effects 
of a proposed action and mitigation. 
One commenter stated the Policy should 
make it a requirement that climate 
change be assessed, while others urged 
the Service to refrain from using climate 
change projections to govern mitigation 
efforts. Several commenters stated that 
climate change predictions and the 
effects to species and their habitats are 
uncertain and that the current state of 
climate projections are not of a scale 
sufficient to assess project-related 
impacts or mitigation. Several 
commenters suggested the Policy 
include guidance on how the effects of 
climate change should be determined. 
One commenter stated the Service 
should ensure that the temporal scope 

of the analyses is well defined and 
supported by data and that the impacts 
to species and their habitats can be 
assessed with reliable predictability. 

Response: Consistent with the 
Departmental Manual Chapter (600 DM 
6), this Policy recommends that climate 
change be considered when evaluating 
the effects of an action and developing 
appropriate mitigation measures. The 
Service recognizes that the science of 
climate change is advancing and 
assessment methodologies are 
continually being refined to address the 
effects of climate change to specific 
resources and at differing scales. 
Because of the broad scope of resources 
covered by this Policy and the evolving 
state of climate change science and 
assessment methodologies, including 
specific information on these topics is 
beyond the scope of the Policy. 
Therefore, the Policy is written with 
language to ensure that it does not 
become quickly outdated as 
methodologies evolve. As stated in 
section 5.3, Assessment, the Service will 
use the best available information and 
methodologies when considering the 
effects of climate change to the 
resources covered by this Policy and in 
designing mitigation measures. 

Comment (41): One commenter 
provided an in-depth discussion of the 
broad-scale consequences of greenhouse 
gas emissions, climate change, and 
carbon sequestration. 

Response: The Service shares the 
commenter�s emphasis of the 
importance of climate change as a 
systemic challenge that must be a focus 
of integrated natural resource 
management. That is why it is written 
in the Policy to inform the scale, nature, 
and location of mitigation measures 
when employing the Policy�s 
fundamental principle of using the
landscape approach (section 4.c). It is 
not possible to provide exhaustive 
details for addressing climate change in 
this umbrella policy. Our mitigation 
authorities give us ability to recommend 
mitigation for impacts to species and 
habitats, but we do not have explicit 
authorities to recommend offsets for 
carbon emissions. In the course of 
integrating mitigation with conservation 
planning (section 5.1), assessing project 
impacts and formulating mitigation 
measures (section 5.3), and 
recommending siting of compensatory 
mitigation (section 5.7.1), this Policy 
directs Service staff to integrate 
consideration of climate change. 

L. Collaboration and Coordination

Comment (42): Several commenters 
supported the Policy�s clear desire for 
collaboration and coordination with 

stakeholders. However, other
commenters were concerned with the
lack of detail in regard to coordination
with State, tribal, or other local
conservation partners during various
steps in the process, and the extent to
which data, analyses, and expertise of
these entities will be used, and conflict
with existing planning efforts avoided.
Multiple comments indicated the
importance of early coordination with
State, tribal, and Federal organizations,
local conservation partners, and private
landowners, especially to avoid delay in
the process. Some commenters
requested minimum standards for plans
or data, and indicated multiple types of
plans or data that would be useful (e.g.,
ESA Recovery Plans, State Wildlife
Action Plans, watershed plans, State
natural heritage data, and plans
associated with State or metropolitan
transportation planning processes). One
commenter in particular pointed to the
importance of collaborating to avoid
conflicts and ��negative externalities�� for
Alaska and its citizens. Multiple
commenters requested we specifically
list State and local entities in section
5.2.

Response: State and local
conservation partners often have data or
planning documents important to
project mitigation scenarios. Thus, we
acknowledge the benefits of
collaboration and coordination in the
early planning and design of mitigation
in section 5.2. We look forward to using
existing means of engagement at the
local and State level, when working
with the States, tribes, and other
partners through existing authorities
while developing programs to seek
mutual goals and avoid inconsistency.
Therefore, we revised the text in
sections 4(c) and 5.2(a) and (d) to better
reference local government entities.

Comment (43): One commenter
requested reaffirmation that States can,
with guidance and participation of the
Service, develop and implement
mitigation programs to achieve Service
mitigation goals, while aligning with
local conservation plans and multiple
use objectives. Several commenters
requested identification of specific
Service representatives to engage in
these planning efforts, and clarification
on process, especially to avoid disputes
related to inconsistency. One
commenter requested the Service
require State concurrence with
recommendations when related to
resources under State authority; others
were specifically concerned with the
Policy�s interface with current
mitigation systems.

Response: We agree that alignment
with local mitigation efforts mutually

VerDate Sep<11>2014 19:41 Nov 18, 2016Jkt 241001 PO 00000 Frm 00013Fmt 4701 Sfmt 4703E:\FR\FM\21NON3.SGM 21NON3a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_016953;17-01174_016953;17-01174_016954;17-01174_016955;17-01174_016956;17-01174_016957;1...



83452 Federal Register/Vol. 81, No. 224/Monday, November 21, 2016/Notices

benefits conservation agencies, and this
Policy formally recognizes the shared
responsibility with State, local, and
tribal governments, and other Federal
agencies and stakeholders. We look
forward to using existing means of
engagement at the local and State level,
when working with the States, tribes,
and other partners through existing
authorities while developing programs
to seek common goals and avoid
inconsistency.

Comment (44): Several commenters
requested more information specifically
on how conflicts between agencies or
regulations, plans, or mitigation or
permitting requirements would be
handled.

Response: Conflicts between agencies
are handled through direct engagement
and through existing mechanisms that
will be unchanged by this Policy. For
example, in NEPA, regulations at 40
CFR part 1504 establish procedures for
referring Federal interagency
disagreements concerning proposed
major Federal actions that might cause
unsatisfactory environmental effects to
the Council on Environmental Quality.
The same regulations provide means for
early resolution of such disagreements.
In CWA permitting processes,
disagreements over issuance of specific
permits or on policy issues between the
Service and Corps or between EPA and
the Corps are resolved following
procedures established at section 404(q)
of that act and detailed within a
Memorandum of Agreement between
the agencies. The Corps/EPA joint 2008
Compensatory Mitigation Rule also
features a dispute resolution process for
agencies to resolve disagreements
concerning the approval of mitigation
banks or in-lieu-fee programs. We will
continue to use existing processes.

Comment (45): One commenter
requested that the Service include
requirements that all mitigation data,
including data associated with amount
and type of mitigation, ecological
outcomes, landscape scale and
conservation plans used in mitigation
planning, and monitoring be made
public in an easily accessible manner,
such as being submitted electronically
to publicly available databases.

Response: We agree that data should
be made broadly available to facilitate
future conservation at a landscape level,
dependent on the relevant regulations
under which the mitigation is required.
If there is the potential for disclosure of
personal, private, or proprietary
information, there are limitations on the
Service�s or other agencies� ability to
require public availability. While most
of the Service�s mitigation authorities
allow for recommendations, the ability

to disclose monitoring data may be at 
the discretion of another agency. A 
blanket requirement to post all 
monitoring data to public databases 
would, therefore, be beyond the scope of 
this Policy. 

M. Assessment 

Comment (46): One commenter stated
that indirect effects from some actions
are greater than the direct effects and
should, therefore, be made more
prominent in the Policy.

Response: We added indirect and
cumulative impacts to section 5.3 of the
Policy.

Comment (47): Several commenters
expressed concern regarding the use of 
best professional judgment during and 
as subjective predictions of impact, as 
described in section 5.3.4. Some 
commenters seemed particularly 
concerned about coincidental changes 
in magnitude of probable impacts 
caused by indirect sources, or those 
falling outside Service jurisdiction, such 
as climate change. 

Response: The Service, in section 5.3,
allows use of ��best professional
judgment�� using information described
in the remainder of that section
(recognition of and adjustment for
uncertainty, use of information
provided by the action proponent, and
best available methodologies to predict
impact). Thus, even where predictions
may be uncertain, the Service will
support decisions on the best available
scientific information. As with many of
the decisions made in impact analysis, 
prediction of impacts through time must 
occur on a project-by-project basis, 
under the authority at hand, with 
information most appropriate for the 
site or region of impact. We look 
forward to using existing means of 
engagement at the local and State level, 
when working with the States, tribes, 
and other partners through existing 
authorities while developing programs 
and additional guidance to seek mutual 
goals and avoid inconsistency. 

Comment (48): Multiple commenters
stated that assessment methodologies
should be designed to ensure
predictable mitigation credits, measure
both beneficial and adverse effects, and
be based on biological and/or habitat
conditions that are accurate, sensitive,
repeatable, and transparent. Two 
commenters were concerned that the 
Service should provide additional 
guidance to Federal and State agencies 
to avoid inefficiencies, and provide 
clarification in methodologies. 

Response: As with many of the 
decisions made in impact analysis, 
determination of appropriate assessment 
methodologies must occur on a project- 

by-project basis, under the authority at
hand, with information most
appropriate for the site or region of
impact. Section 5.3.3 allows the Service
flexibility in methodology to meet this
need by allowing use of any
methodology that compares present to
predicted conditions, measures
beneficial and adverse impacts by a
common metric, and predicts effects
over time. We look forward to using
existing means of engagement with the
States, tribes, and other partners
through existing authorities while 
developing programs and additional 
guidance to seek mutual goals and avoid 
inconsistency.

Comment (49): One commenter
suggested that ��key ecological
attributes�� (KEA) be used as a
landscape-scale mitigation framework to
guide impact assessment and ensure
��like for like�� benefits. The commenter
categorized KEAs as: (1) Size (measure
of a resource�s area of occurrence or
population abundance); (2) condition
(measure of the biological composition,
structure, and biotic interactions that
characterize the space in which the
resource occurs); and (3) landscape
context (assessment of the resource�s
environment including the ecological
processes and regimes that maintain it,
and connectivity that allows species to
access habitats and resources or allows
them to respond to environmental
change through dispersal or migration).

Response: While use of the
assessment approach involving
application of KEAs would be
consistent with the assessment
principles and attributes of the best
available effect assessment
methodologies that we describe in
section 5.3, we do not specify use of
specific methodologies because the
Policy�s breadth of geographical,
ecological, and authority coverage
warrant flexibility.

Comment (50): One commenter stated
the Policy should provide science
quality standards while another
commenter stated that science provided
by a project proponent to support a
mitigation action should be evaluated
fairly.

Response: As stated in the Policy, the
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy. This will
include an objective evaluation of
science-based information provided by
the project proponent.
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N. Evaluation Species

Comment (51): Numerous
commenters expressed opinions and
concerns on how the evaluation species
should be selected. Suggestions focused
on coordination with States and other
parties and on selecting species
identified in local government plans
that have met appropriate standards or
in State Wildlife Action Plans.

Response: The Policy is not meant to
be exhaustive in identifying the
resources or characteristics of
evaluation species. The Service
recognizes that there may be existing
plans (e.g., local government plans,
State Wildlife Action plans) other than
those identified in the Policy as well as
other characteristics that may be useful
in mitigation planning depending on the
specific action and the affected
resources. We agree that the use of
existing plans such as State Wildlife
Action plans or other sources that have
established species conservation
objectives will be useful in selecting
evaluation species within the affected
area. The Service will work with project
proponents and other stakeholders in
reviewing existing plans and identifying
evaluation species for a specific action
following the guidance outlined in
section 5.4, Evaluation Species.

Comment (52): One commenter stated
that section 5.4, Evaluation Species
should be expanded to focus beyond
evaluation species to species and their
habitats for use in impact assessments
and mitigation planning.

Response: Section 5.4 in the Policy
adequately addresses the identification
and characteristics of evaluation
species, and does not need to be
expanded. The purpose of selecting
evaluation species is part of the Policy�s
framework to evaluate affected habitats
and make mitigation recommendations
based on their scarcity, suitability, and
importance to achieving conservation
objectives as discussed in section 5.5,
Habitat Valuation.

Comment (53): A number of
commenters suggested that the Policy�s
approach to evaluation species will
expand the Service�s jurisdiction to all
wildlife and that mitigation will be
required for species (and habitats) for
which there is no direct statutory or
regulatory obligation.

Response: Evaluation species are a
utility used by agencies in mitigation
planning. The Service defines them as
the fish, wildlife, and plant resources in
the affected area that are selected for
effects analysis and mitigation planning.
We need evaluation species because we
cannot exhaustively assess all impacts
and formulate mitigation for all

resources affected by a proposed action. 
The purpose of Service mitigation 
planning is to develop a set of 
recommendations that, if implemented 
with the proposed action as a package, 
would achieve conservation objectives 
for the affected resources. Accordingly, 
the Service would select evaluation 
species for which conservation 
objectives have the greatest overlap with 
the effects of a proposed action. The 
Service will select others to represent 
the suite of fish and wildlife impacts 
caused by an action. The Policy 
provides guidance for selecting 
evaluation species and is not a means of 
expanding our jurisdiction. Evaluation 
species are, in effect, a planning tool 
and were a major feature of the 1981 
Policy. 

Comment (54): A number of 
commenters addressed the selection of 
evaluation species in those instances 
identified in the Policy where an 
evaluation species does not need to 
occur within the affected habitat: 
Species identified in an approved plan 
that includes the affected area, or the 
species is likely to occur in the affected 
area during the reasonably foreseeable 
future with or without the proposed 
action due to natural species succession. 
One commenter stated that the Policy 
places clear and defined limits on what
constitutes both the ��reasonably
foreseeable future�� and ��natural species 
succession�� when selecting evaluation 
species so mitigation actions are not 
overly expansive. Some commenters 
questioned the Service�s authority to 
expand the scope of analysis to species 
that do not occur in the affected area but 
could occur at some point in the 
foreseeable future due to natural species 
succession. 

Response: The selection of evaluation 
species that is not currently present in 
the affected area was a component of the 
Service�s 1981 Policy. Under this Policy, 
the Service retains the ability to 
consider such selections, as authorities 
permit. Such selections will be subject 
to the conditions described in section 
5.4 and are not a means of expanding 
the Service�s authorities. 

Comment (55): A few commenters 
stated that there is no basis for 
evaluating other non-listed species 
when assessing actions under the ESA, 
while another commenter expressed 
concern that the consultation and 
permitting for specific species will be 
complicated by the addition of 
evaluation species resulting in 
additional analysis and costs. 

Response: Nothing in this Policy 
supersedes statutes and regulations 
governing treatment of federally listed 
species. Section 5.4, Evaluation Species, 

provides guidance on the selection of
evaluation species that the Service will
recommend in the assessment of
affected resources and mitigation
planning. The Service will recommend
the smallest set of evaluation species
necessary to relate the effects of an
action to the full suite of affected
resources. In instances where the
Service is required to issue a biological
opinion, permit, or regulatory
determination for a specific species, that
species will be, at a minimum,
identified as an evaluation species. The
recommendation to use additional
evaluation species will depend on the
specific project and affected resources.
Use of evaluation species beyond
federally listed species will improve
conservation outcomes for other
resources affected by an action, but the
Policy does not require such usage.

Comment (56): One commenter stated
that the Policy creates a new category of
species by using evaluation species.

Response: Evaluation species is not a
new term and has been brought forth
from the Service�s 1981 Policy. Section
5.4, of the Policy, Evaluation Species,
provides additional guidance on the
selection and use of evaluation species
to assess impacts and develop
mitigation strategies.

O. Habitat Valuation

Comment (57): Several commenters
requested the Service provide additional
details on habitat valuation in section
5.5 of the Policy. To avoid the potential
for ��lengthy disputes�� between the
Service and other stakeholders in
mitigation planning, some
recommended including measurable/
repeatable metrics in the Policy for
quantifying habitat scarcity, suitability,
and importance. Others wanted a very
clear standard for identifying ��habitats
of high-value,�� for which the Policy
guidance is to avoid all impacts.

Response: The scope of the Policy
covers all authorities that give the
Service a role in mitigating the impacts
of actions to fish and wildlife resources,
which encompasses a broad range of
action types and species. The types and
quality of available information vary
widely across this range; therefore,
highly prescriptive methods of habitat
valuation are not advisable. Scarcity,
suitability, and importance are the
characteristics most relevant to our
purpose for habitat valuation, which is
to inform the relative emphasis we place
on avoiding, minimizing, and
compensating for impacts to the
conservation of evaluation species. Our
definitions of these parameters are
sufficiently clear to provide useful
guidance to Service personnel in
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formulating mitigation 
recommendations to action proponents. 
However, we have revised the Policy to 
clarify that ��habitats of high-value�� are 
those that are rare and both highly 
suitable for, and important to, the 
conservation of the evaluation species. 

Our authority to require specific 
mitigation actions of action proponents 
is limited, and is governed by the 
regulations of the statute that confers 
such authority, not this Policy. Our goal 
with this Policy is to provide a common 
framework for the Service to apply 
when identifying mitigation measures 
across the full range of our authorities 
to promote better conservation 
outcomes for species. Service personnel 
are obligated to explain mitigation 
recommendations, including our 
valuation of the affected habitats. Action 
proponents may adopt or reject Service 
recommendations about how they may 
maintain or improve the status of 
species as part of their proposed actions. 
Therefore, we do not anticipate ��lengthy 
disputes�� between the Service and 
action proponents over habitat 
valuations. 

Comment (58): Several commenters 
recommended that the Service use 
habitat valuation as the basis for 
variable mitigation standards or goals, 
similar to the 1981 Policy. 

Response: This Policy adopts a 
minimum goal of no-net-loss for 
mitigating impacts to evaluation 
species, regardless of the value of the 
affected habitat, which is a fundamental 
change relative to the 1981 Policy. 
Instead of determining variable 
objectives that apply to affected 
habitats, variable habitat value informs 
the priority we assign to avoid, 
minimize, and compensate for impacts 
to evaluation species. Our rationale for 
this change is that all occupied habitats 
contribute to the current status of an 
evaluation species. Discounting the 
contribution of lower value habitat 
would increase the difficulty of 
achieving conservation objectives for 
evaluation species. However, we 
recognize that to maintain or improve a 
species� status, it is more efficient to 
avoid and minimize impacts to higher 
value habitats, and to minimize and 
strategically compensate for impacts to 
lower value habitats. The Service will 
engage action proponents in mitigation 
planning only when we have authority 
to do so and when an action may 
adversely affect resources of 
conservation interest to a degree that 
warrants application of the Policy. 

Comment (59): Two commenters 
recommended the Service retain the 
four Resource Categories of the 1981 
Policy. 

Response: In the 1981 Policy, the 
Resource Categories established variable 
mitigation objectives based on habitat 
value, which was a function of scarcity 
and suitability. Under this Policy, the 
objective is a minimum of no net loss, 
regardless of habitat value. Instead, 
habitat value informs the priority we 
assign to avoid, minimize, and 
compensate for impacts. By adding 
habitat ��importance�� to the scarcity and 
suitability parameters of the 1981 
Policy, the revised Policy more 
explicitly integrates mitigation 
recommendations with conservation 
strategies applicable to the evaluation 
species. Our valuation considers all 
three parameters, and we will seek to 
avoid and minimize impacts to habitats 
of higher value, and to minimize and 
compensate for impacts to habitats of 
lower value. We considered prescribing 
a prioritization of mitigation types 
through a revised resource category 
system but determined that it added 
little practical value beyond stating that 
we should recommend avoiding impacts 
to rare habitats that are of both high 
suitability and importance (the 
equivalent of Resource Category 1 in the 
1981 Policy) and give greater emphasis 
to compensating for impacts to low- 
value habitats. 

Comment (60): Three commenters 
expressed specific concerns about the 
three habitat-valuation parameters, each 
recommending possible revisions/ 
substitutions. One stated that our 
definition of importance was mostly a 
function of scarcity and/or suitability, 
and suggested substituting 
��irreplaceability�� and ��landscape 
position�� as more independent 
parameters. Another suggested that 
��unique and irreplaceable�� was the 
criterion for recommending avoiding all 
impacts to a habitat, as opposed to high- 
value assessed by all three valuation 
parameters. The third urged the Service 
to use ��vulnerability�� as an additional 
parameter. 

Response: Our definitions of the three 
habitat-valuation parameters are distinct 
and do not overlap, but we recognize 
potential correlations between the 
parameters (e.g., rare habitats of high 
suitability are very likely also of high 
importance). Our definition of 
importance captures the significance of 
a location in the conservation of a 
species, regardless of its scarcity or 
suitability, and we disagree that 
importance is mostly a function of 
scarcity and suitability. The definition 
of importance refers to both the ability 
to replace the affected habitat and its 
role in the conservation of the 
evaluation species as a core habitat, a 
linkage between habitats, or its 

provision of a species-relevant
ecological function. Therefore,
��irreplaceability�� and ��landscape
position�� are already considered in the
importance parameter.

A ��unique�� habitat is the rarest
valuation possible on the scarcity
parameter, and an ��irreplaceable��
habitat rates high on the importance
parameter. The third parameter,
suitability, is defined as ��the relative
ability of the affected habitat to support
one or more elements of the evaluation
species� life history compared to other
similar habitats in the landscape
context.�� A unique habitat would have
no other similar habitats in the relevant
landscape context for comparative
purposes; therefore, its suitability is not
assessable. In practice, if a unique and
irreplaceable habitat is supporting an
evaluation species, we will consider it
as a ��high-value�� habitat under this
Policy.

Our view of ��vulnerability�� as a
habitat-valuation parameter is that it is
difficult to define and assess
consistently. A workable definition
would likely overlap substantially with
the scarcity parameter, which is more
readily evaluated given data about the
spatial distribution of a habitat type in
the relevant landscape context, and also
with the replicability concept under the
importance parameter. Regardless
whether a non-overlapping definition is
possible, adding vulnerability as a
fourth habitat-valuation parameter
would then dilute the influence of the
other three. Scarcity and suitability,
which were features of the 1981 Policy,
and importance, which is applicable to
interpreting how conservation plans
describe the significance of particular
areas, are each amenable to reasonably
consistent assessment by Service
personnel. These three parameters
sufficiently serve the purpose of habitat
valuation under this Policy, which is to
prioritize the type of mitigation we
recommend.

Comment (61): One commenter
suggested that when more than one
evaluation species uses an affected
habitat, some situations may warrant
not using the highest valuation to
govern the Service�s mitigation
recommendations, contrary to the
Policy�s guidance in section 5.6.3. The
commenter offered the following
example of such a situation. An affected
habitat is used by two evaluation
species; but regulatory requirements
(e.g., ESA compliance) apply to the
species associated with the lower
habitat valuation, and conservation
bank credits are available to compensate
for impacts to this species. Two other
commenters requested clarification of
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the Service�s methodology for valuation 
of a habitat used by multiple evaluation 
species. 

Response: Because the goal of the 
Policy is to improve, or at minimum, 
maintain the current status of evaluation 
species, the Policy�s guidance to assign 
the highest valuation among evaluation 
species associated with an affected 
habitat most efficiently achieves this 
goal for all evaluation species. Avoiding 
or minimizing impacts to the higher 
value habitat reduces the level of 
compensation necessary to achieve the 
Policy goal for both species. The 
availability of conservation bank credits, 
while advantageous, should not dictate 
Service recommendations for achieving 
the Policy goal. 

Although species to which regulatory 
requirements apply, such as species 
listed under the ESA, are automatic 
evaluation species under the Policy, the 
Policy does not assign priorities among 
evaluation species. Accordingly, our 
habitat-valuation methodology is the 
same whether one or multiple 
evaluation species use an affected 
habitat. The scarcity parameter is not 
species-specific; however, the suitability 
and importance parameters are. A 
particular affected habitat is not 
necessarily of the same suitability for 
and importance to different evaluation 
species and may, therefore, receive 
different valuations. The highest
valuation informs the relative priority 
for avoiding, minimizing, and 
compensating for impacts. 

P. Mitigation Hierarchy

Comment (62): We received 
comments from many entities related to 
our use of the mitigation hierarchy 
concept in the Policy. Most expressed 
support for strict adherence to the 
avoid-minimize-compensate sequence 
of the hierarchy and concern that the 
Policy�s recognition of circumstances 
warranting a departure from this 
preferred sequence provides Service 
personnel an inappropriate amount of 
discretion. Others supported such 
departures and requested greater 
specificity in defining the circumstances 
that would justify greater emphasis on 
compensation. 

Response: The first three general 
principles listed in section 4 will guide 
the Service�s application of the 
mitigation hierarchy: (a) The goal is to 
improve or, at minimum, to maintain 
the current status of affected resources; 
(b) observe an appropriate mitigation 
sequence; and (c) integrate mitigation 
into a broader ecological context with 
applicable landscape-level conservation 
plans. Action- and resource-specific 
application of these principles under 

the framework of section 5 will 
determine the relative emphasis that 
Service mitigation recommendations 
afford to measures that avoid, minimize, 
and compensate for impacts. 

We are clarifying Service 
determinations of ��high-value habitat,�� 
for which the Service recommendation 
is to avoid all impacts. Consistent with 
our commitment to the mitigation 
hierarchy under Principle ��b�� of section 
4, the Service will not recommend 
compensation as the sole means of 
mitigating impacts when practicable 
options for avoiding or minimizing 
impacts are available. However, to 
achieve the Policy�s goal of maintaining
or improving the status of evaluation 
species, all Service mitigation 
recommendations will necessarily 
include some degree of compensation, 
unless it is the rare circumstance where 
it is possible to avoid all impacts while 
still accomplishing the purpose of the 
action or we are compelled to 
recommend the no-action alternative. 
Our habitat-valuation guidance (section 
5.5) informs the relative emphasis we 
place on the mitigation types in the 
hierarchy. Higher valued habitats 
warrant primarily avoidance and 
minimization measures, in that order, to 
the maximum extent practicable.
Compensation is likely, but not
necessarily, a more effective means of
maintaining or improving the status of
species affected in lower valued
habitats. Applicable conservation plans
for the evaluation species (Principle ��c��
of section 4) will inform Service
personnel whether compensation
should receive greater emphasis. Service
personnel are obligated to explain
recommendations per the guidance of
section 5.8, Documentation.

Comment (63): One commenter stated
the Policy should include a mechanism
to credit a project proponent for 
implementing avoidance or
minimization measures. 

Response: Avoidance and 
minimization are components of the 
mitigation hierarchy. Impacts that are 
avoided will negate the need for further 
mitigation measures. Impacts that are 
minimized will lessen the need to 
reduce, rectify, and compensate for 
residual impacts. 

Comment (64): One commenter 
requested the Policy clarify how 
mitigation credits will be calculated at 
banking sites and that the Policy should 
provide for the ability to ��stack�� credits. 
Another commenter suggested the 
Policy include the definition of the term 
��credit.�� 

Response: This is not a compensatory 
mitigation policy. It is beyond the scope 
of this Policy to provide detailed 

procedural or operational information.
Based on the applicable authority, such
implementation detail for compensatory
mitigation processes is provided in
other regulatory or policy documents.
For example, details for CWA processes
is provided through regulation
(Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325
and 332 (USACE) and 40 CFR part 230
(EPA), 33 U.S.C. 1344). For ESA
processes, the Service expects to finalize
such guidance through policy (see
proposed ESA Compensatory Mitigation
Policy at (81 FR 61032�61065,
September 2, 2016)).

Q. Avoidance

Comment (65): Several commenters
strongly supported the Policy�s
statements on avoidance, or said the
Policy should increase the emphasis on
avoidance generally, and especially
with respect to the most highly valued
resources. They suggested the Policy
more strongly acknowledge that some
habitats are unique and irreplaceable,
making the ��no action�� alternative the
only way of achieving conservation
goals for species that depend on those
habitats. They added that ensuring the
long-term protection of high-value
habitat is especially critical for
imperiled species.

Some commenters said the Policy
should not require avoidance of all
impacts to high-value habitats, as strict
adherence to this measure has the
potential to stop crucial infrastructure
projects. They said requiring avoidance
ofhigh-value habitats and imposing
limitations on timing, location, and
operation of the project will result in
added project costs. They proposed that
avoidance recommendations be made or
implemented on a case-by-case basis.
Some commenters suggested the Policy
clarify the Service�s authority for
recommending a ��no action��
alternative. One commenter said the
Service cannot recommend avoidance of
all impacts when such a position would
deny a property owner any beneficial
use of their property. Otherwise, a
regulatory taking would result.
Commenters said that because the
Service has no basis to deny an action,
the Policy should expressly state it does
not allow for the Service to veto
proposed projects on which it consults.

Response: We agree the proposed
Policy�s existing statements regarding
recommendation of avoidance of
impacts to high-value habitats are
important themes, as they were in the
1981 Policy. For clarity, we have edited
section 4, General Policy and Principles,
to add a principle highlighting the
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Service�s policy of recommending 
avoidance of high-value habitats. 

This Policy provides a common 
framework for identifying mitigation 
measures. It does not create authorities 
for requiring mitigation measures to be 
implemented. The authorities for 
reviewing projects and providing 
mitigation recommendations or 
requirements derive from the 
underlying statutes and regulations. On 
a case-by-case basis, as noted in the 
Policy at section 5.7, Recommendations, 
we may recommend the ��no action�� 
alternative when appropriate and 
practicable means of avoiding 
significant impacts to high-value 
habitats and associated species are not 
available. These recommendations will 
be linked to avoiding impacts to high- 
value habitats. Depending on the spatial 
configuration and location of habitats 
relative to project elements, 
recommending avoidance of all impacts 
to high-value habitats will not always 
equate to recommending no action. 

Also, we note that the Policy does not 
indicate avoidance of all high-value 
habitats is required. The Policy provides 
guidance to Service staff for making a 
recommendation to avoid all high-value 
habitats or to adopt a ��no action�� 
alternative in certain circumstances. If 
we provide such materials to an action 
agency for consideration in their 
authorization process, a regulatory 
taking would not result from making 
recommendations. This Policy will not 
effectively compel a property owner to 
suffer a physical invasion of property 
and will not deny all economically 
beneficial or productive use of the land 
or aquatic resources. This Policy 
provides a common framework for the 
Service to apply when identifying 
mitigation measures across the full 
range of our authorities, including those 
for which we may require mitigation. 
This broad program direction for the 
Service�s application of its various 
authorities does not itself result in any 
particular action concerning a specific 
property. In addition, this Policy 
substantially advances a legitimate 
government interest (conservation of 
species and their habitat) and does not 
present a barrier to all reasonable and 
expected beneficial use of private 
property. 

Comment (66): Three commenters 
said identifying and requiring avoidance 
of all high-value habitat conflicts with 
the statutory and regulatory 
requirements of the ESA. They pointed 
out that regulations at 50 CFR 
402.14(i)(2) state reasonable and 
prudent measures cannot alter basic 
design, location, scope, duration, or 
timing of an action. They said the 

Service would prohibit any activity 
impacting areas determined to be high- 
value habitat and that no such parallel 
requiring complete avoidance exists 
under the ESA. They said the Service 
has no authority to mandate the 
complete avoidance of designated 
critical habitat or require all impacts to 
critical habitat be offset with mitigation 
measures that achieve a net gain or no 
net loss. 

Response: The Policy does not 
prohibit any activity impacting areas 
determined to be high-value habitat. 
The Policy provides guidance to Service 
staff for making a recommendation to 
avoid all high-value habitats or to adopt 
a ��no action�� alternative in certain 
circumstances. Through the Policy, we 
are neither requiring nor mandating the 
complete avoidance of designated 
critical habitat. Regulations and 
procedures that implement the ESA are 
not superseded. The Policy does apply 
to all species and their habitats for 
which the Service has authorities to 
recommend mitigation on a particular 
action, including listed species and 
critical habitat. Although the Policy is 
intended, in part, to clarify the role of 
mitigation in endangered species 
conservation, nothing in it replaces, 
supersedes, or substitutes for the ESA 
implementing regulations. In early 
stages of interagency consultation under 
the ESA, we routinely provide advice to 
action agencies on avoiding impacts to 
listed species and designated critical 
habitats that may be reflected in
subsequent project descriptions or in
action agency permits or authorizations. 
The provision of that advice is 
consistent with the Policy�s guidance to 
Service staff on recommending 
avoidance of all high-value habitats. 

Comment (67): One commenter said 
requiring onsite avoidance can lead to 
piecemeal mitigation and undermines 
the goal of supporting regional 
mitigation planning. They suggested 
removing the preference for onsite 
avoidance over compensatory mitigation 
to better support regional mitigation 
planning goals. 

Response: The Service agrees that 
defaulting to avoidance can, in some 
cases, result in a less desirable outcome 
than pursuing compensatory mitigation 
elsewhere that better serves broader 
landscape-level conservation goals. 
However, in the Policy, we note that 
those cases involve impacts to lower 
value habitats. Even then, the Service 
will consider avoidance, consistent with 
the mitigation hierarchy. For the most 
highly valued habitats, the Policy guides 
Service staff to recommend avoidance. If 
adopted, recommendations to avoid 
impacts to high-value habitats directly 

support regional mitigation planning by
ensuring the scarcest, most suitable, and
most important habitats within a
landscape remain unaltered.

Comment (68): Three commenters
discussed whether avoidance of all
impacts to high-value habitats is always
necessary or desirable. They asked what
the Service�s response would be when
an action is likely to be implemented
despite recommendations to avoid high-
value habitats. They suggested the
Policy recognize that avoidance of all
impacts to high-value habitats is not
always necessary or practicable, and
that unavoidable impacts to those
resources will sometimes be authorized.

Response: Through this Policy, we
provide guidance to Service staff that
recommendations should seek to avoid
all impacts to habitats they determine to
be of high-value. Therefore, our policy
is that it is always desirable to avoid
impacts to high-value habitats. We
recognize circumstances will vary, and
in section 5.7, Recommendations, we
note that when appropriate and
practicable means of avoiding
significant impacts to high-value
habitats and associated species are not
available, the Service may recommend
the ��no action�� alternative. We further
recognize that our recommendations,
either to avoid all impacts to high-value
habitats or to adopt the no action
alternative if necessary, will not be
adopted or implemented by action
agencies in all cases.

R. Compensatory Mitigation

Comment (69): Several commenters
said they strongly supported application
of equivalent standards for
compensatory mitigation mechanisms as
advocated by the Policy. One
commenter said that, without
equivalency, mitigation programs with
lower standards will have competitive
pricing advantages that create a ��race to
the bottom�� as developers seek the
lowest cost compliance option,
producing lower conservation outcomes
and undermining chances of species
recovery. Several said the Policy should
give greater emphasis to the sentence:
��The Service will ensure the application
of equivalent ecological, procedural,
and administrative standards for all
compensatory mitigation mechanisms.��
These commenters felt that, while the
Policy�s intent to support equivalent
standards is clear, the statement is not
easily located within a paragraph in
section 5.6.3. They suggested creating a
new paragraph with this sentence as the
lead, or creating a new subsection titled
��Equivalent Standards�� under the
existing section 5.6. Two commenters
said equivalent standards should be
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required by the Policy. One commenter 
said a monitoring and verification 
process should be required of all 
mitigation. 

Response: We agree with the 
commenters that equivalent standards 
must be applied to ensure compensatory 
mitigation is successfully implemented 
regardless of the mechanism used to 
provide the mitigation. A level playing 
field allows for more transparency, 
fairness, and a greater likelihood of 
successful mitigation. In this Policy, we 
do not state that equivalent standards 
are required because of the breadth of 
authorities and processes it covers. In 
many cases, our authority is advisory, 
with the permitting authority resting 
with another agency. In such cases, 
requiring equivalent standards is 
another agency�s provision to 
implement or enforce. This Policy 
covers multiple authorities, so it would 
be inaccurate to state that it can require 
equivalent standards in all cases. 
However, the Policy�s statement of 
support for application of equivalent
standards is accurate in all cases.
Similarly, we support the monitoring
and verification processes suggested by 
one commenter, but cannot provide a
blanket requirement for such processes 
through this Policy. We agree with the
commenters who suggested that our
support for equivalent standards is not
well highlighted or located within the
Policy. We have now placed the
information under a header for a new
section 5.6.3.1, Equivalent Standards.

Comment (70): One commenter 
supported the Policy�s definition of 
��additionality,�� while two commenters 
expressed concern for the use of the 
term ��baseline�� in defining 
additionality and suggested the Policy 
distinguish between baseline and pre- 
project or pre-existing conditions. 

Response: For purposes of the Policy, 
the baseline is the existing condition 
that will be used as the starting point by 
which to compare the adverse or 
beneficial effects of an action. In 
assessing compensatory mitigation, the 
Service will evaluate if the proposed 
mitigation measures are demonstrably 
new and would not have occurred 
without the compensatory mitigation 
measure and if they provide a 
conservation benefit above the baseline 
condition (i.e., additionality). We have 
included the definition of baseline in 
section 6. 

Comment (71): Several commenters 
requested the Service recognize in the 
Policy the ability of proponents to 
transfer responsibility for compensatory 
mitigation actions they initiate to a third 
party. 

Response: We have revised the Policy 
to recognize that third parties may 
assume responsibility for implementing 
proponent-responsible compensation. 
This Policy advocates equivalent 
ecological, procedural, and 
administrative performance standards 
among all compensatory mitigation 
mechanisms. Therefore, conversion of a 
proponent-responsible plan to one 
administered by a third party is 
inconsequential relative to the Policy�s 
goals. The third party accepting 
responsibility for the compensatory 
actions would assume all of the 
proponent�s obligations to ensure 
success and durability. 

Comment (72): One commenter 
suggested the Policy indicate that 
Service-approved conservation banks 
for aquatic and aquatic-dependent 
species may also serve the purpose of 
compensating for impacts to waters 
regulated under the CWA, but that the 
Corps has discretion to use a 
conservation bank for those purposes. 

Response: We agree that a wetland 
protected and managed as a 
conservation bank to compensate for
impacts to species may also serve as a
wetland mitigation bank, provided the
Corps has approved the bank for that
purpose. Because the Policy addresses
mitigation for impacts to fish and
wildlife species and not impacts to
regulated wetlands, per se, the comment
exceeds the scope of this Policy and
does not warrant a specific revision. 
However, we intend to address 
operational considerations for 
compensatory mitigation mechanisms in 
step-down policies, such as the 
proposed ESA Compensatory Mitigation 
Policy (81 FR 61032�61065, September 
2, 2016). 

Comment (73): One commenter 
questioned whether measures that are 
considered ��onsite compensation�� in 
the context of permitting processes 
under the CWA (i.e., restoring, 
enhancing, and/or preserving wetlands 
on or adjacent to the impact site) are 
considered a form of minimization 
under the Policy. The commenter noted 
section 5.6.3 indicates that 
compensation occurs ��generally in an 
area outside the action�s affected area,�� 
but also refers to compensation sites 
that are either ��within or adjacent to the 
impact site.�� 

Response: The Policy adopts the five 
mitigation types defined in the NEPA 
regulations. We include ��rectifying the 
impact by repairing, rehabilitating, or 
restoring the affected environment�� 
(rectify) and ��reducing or eliminating 
the impact over time by preservation 
and maintenance operations during the 
life of the action�� (reduce) under the 

��minimizing�� label, but have not
discarded these definitions, which have
specific utility for species conservation.
Our purpose for consolidating the five
NEPA mitigation types into three was to
align the general language of this Policy
with that of the existing three-tiered DOI
and CWA mitigation policies (avoid,
minimize, and compensate). We group
��rectify�� and ��reduce�� with
��minimization�� to recognize the priority
of these types of measures over
compensation in the mitigation
hierarchy, because such measures are,
by definition, onsite measures focused
specifically on the action-affected
resources. We recognize that, unlike
proactive minimization measures,
measures to rectify and reduce impacts
over time occur after impacts and are,
therefore, more similar to compensation
measures. Compensation replaces, or
provides substitute resources or
environments for, the affected resources,
not necessarily within the affected area.
Replacing or providing an onsite
substitute for an affected resource meets
the definition of rectify, but in the three-
tier scheme ofmitigation under CWA
processes, is typically called onsite
compensation. Because this Policy
addresses species and not waters of the
United States, some differences in
terminology with mitigation under the
CWA are unavoidable.

Under this Policy, which has not
discarded the definition of rectify,
��onsite compensation�� has a narrower
meaning. Onsite compensation involves
provision of a habitat resource within
the action area that was not adversely
affected by the action, but would
effectively address the action�s effect on
the conservation of the evaluation
species. For example, an action reduces
food resources for an evaluation species,
but water availability in dry years is a
more limiting factor to the species�
status in the affected area. Increasing the
reliability of water resources onsite may
represent a practicable measure that will
more effectively maintain or improve
the species� status over some degree of
rectifying the loss of food resources
alone, even though the action did not
affect water availability. This Policy
would identify measures to restore food
resources as rectification and measures
to increase water availability as onsite
compensation.

Comment (74): Five commenters
addressed the Policy�s reference to
habitat credit exchanges among
available compensatory mitigation
mechanisms. Two commenters
expressed support for the inclusion of
habitat credit exchanges, but one
commenter said that they should be
excluded because there are no existing
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examples that demonstrate the viability 
of the concept. Three commenters said 
the Policy should emphasize that 
equivalent standards apply to habitat 
credit exchanges as well as all other 
compensatory mitigation mechanisms. 
Two commenters said the Policy should 
further define habitat credit exchanges. 

Response: We agree with the majority 
of the commenters that defining and 
clarifying the role of habitat credit 
exchanges as a potential compensatory 
mechanism is prudent. In section 6, we 
have added the definition of habitat 
credit exchange. We confirm that all 
compensatory mitigation mechanisms, 
including habitat credit exchanges, must 
meet equivalent standards. Habitat 
credit exchanges in concept are not 
new. They are the species equivalent to 
the environmental market mechanisms 
established for carbon and water quality 
trading. Exchanges are emerging where 
wide-ranging species cross multiple 
natural and geo-political boundaries and 
a mechanism to engage vast numbers of 
participants is desired. At its core, a 
habitat credit exchange is a trading 
platform and, therefore, may encompass 
other compensatory mitigation 
mechanisms such as conservation 
banks. 

Comment (75): One commenter 
expressed concern that ��performance 
standards�� are included among the 12 
considerations for compensatory 
mitigation mechanisms in section 5.6.3, 
but are not mentioned in section 5.8 
about documenting final Service 
recommendations. The commenter 
recommended the Service require 
performance standards in mitigation 
plans that address the full range of 
measures adopted (avoidance, 
minimization, and compensation), not 
just compensatory measures. 

Response: We agree mitigation plans 
should include performance standards 
that address the effectiveness (degree to 
which objectives are achieved) of any 
mitigation means and measures (avoid, 
minimize, compensate) for which the 
outcome is relatively uncertain. 
Although such uncertainty is generally 
greatest for compensatory measures 
involving future habitat improvements 
to offset unavoidable impacts, the 
success of planned avoidance and 
minimization measures is not always 
assured and may require monitoring. To 
handle uncertainty, section 5.8 indicates 
that Service-recommended/approved 
mitigation plans should specify 
measurable objectives, associated 
effectiveness monitoring, and additional 
adaptive management (i.e., corrective) 
actions as indicated by monitoring 
results. These final plans address the 
full range of mitigation means and 

measures that are reasonable and 
appropriate to ensure the proposed 
action improves or, at minimum, 
maintains the current status of affected 
species and their habitats. We did not 
use the phrase ��performance standards�� 
in section 5.8 as we did in section 5.6.3, 
and it is not necessary to do so. A 
compensatory mitigation plan that is 
prepared independently of a general 
mitigation plan for an impact-causing 
action (e.g., the instrument for operating 
a conservation bank or in-lieu fee 
program) will serve the compensation 
needs of one or more such actions, and 
both types of plans require objectives 
and appropriate effectiveness 
monitoring (i.e., performance 
standards). 

Comment (76): One commenter 
recommended the Policy explicitly 
require an equivalent assessment of 
impacts and offsets (i.e., the amount of 
compensation necessary to, at 
minimum, maintain the current status of 
the affected species after applying 
avoidance and minimization measures). 

Response: Section 5.3, Assessment, 
provides general guidance for estimating 
impacts and benefits. This guidance 
applies to assessing the effects of actions 
both with and without mitigation 
options. Section 5.3 directs Service staff 
to use best available effects-assessment 
methodologies that meet various 
criteria, including the ability to estimate 
adverse and beneficial effects using 
��common�� (i.e., shared or equivalent) 
metrics. We have revised this language 
to clarify that ��common�� means 
��equivalent,�� and have added an 
example to illustrate the concept. The 
example involves assessing effects to a 
species� food resource. The metric is the 
density or spatial extent of the food 
resource. Predicted decreases and 
increases in this metric represent 
adverse and beneficial effects, 
respectively. 

Comment (77): One commenter stated 
that the Service should not require the 
use of a mitigation or conservation bank 
over other mitigation mechanisms, and 
that the Service lacks authority to 
require financial assurances of action 
proponents. 

Response: We are clarifying the 
circumstances under which the Service 
may require the implementation of 
mitigation under the guidance of this 
Policy. Such circumstances are limited, 
and we expect our application of the 
Policy will most often occur in an 
advisory capacity to action proponents. 
The Policy expresses a preference for 
compensatory mitigation in advance of 
impacts, but the use of conservation 
banks or other compensation in advance 
of impacts is not a firm requirement, 

even when the Service is funding,
approving, or carrying out the proposed
action. To the same extent that the
Service cannot require mitigation under
all of the authorities that apply to a
particular action, the Service cannot
require financial assurances of action
proponents in all cases (e.g., outside the
ESA Habitat Conservation Plan context).
Nevertheless, we are retaining the
reference to financial assurances
throughout the Policy as a prudent
component of mitigation plans. Such
assurances are a reasonable and
practicable underpinning for reducing
the uncertainty about achieving the
objectives associated with mitigation
plans, especially with compensatory
activities intended to secure future
benefits to the affected species.

Comment (78): One commenter
believed the Policy preference to
compensate for impacts in advance of
actions causing impacts would
discourage voluntary actions to
conserve species in order to avoid the
need to list them as endangered or
threatened under the ESA. The
commenter suggested Service listing
decisions would discount any habitat
improvements that are identified, or
could serve as advance compensation,
presumably because the proponents of
future actions causing impacts to the
species would seek to claim such
improvements as compensatory offsets.
Over time, advance compensation
improves the status of the species only
to the extent that its benefits exceed the
impacts of those future actions relying
upon it; therefore, advance
compensation does not necessarily
preclude the need to list a species.

Response: This Policy does not
address listing decisions under the ESA.
This comment addresses the purposes of
the Service�s proposed ��Policy
Regarding Voluntary Prelisting
Conservation Actions�� (79 FR 42525�
42532, July 22, 2014), which is not yet
finalized. The proposed Voluntary
Prelisting Conservation Actions policy
describes the Service�s proposal to give
credit to such actions in the event of a
subsequent listing of the species. In the
context of both section 7 and section 10
of the ESA, the Service proposes to
recognize a proponent�s previous
conservation actions as offsets to the
adverse effects of a proposed action
within the framework of an established
conservation plan for the species in
States that participate in the prelisting
conservation program. Regardless how
the Service finalizes the Voluntary
Prelisting Conservation Actions policy,
this Policy expresses Service support for
compensation in advance of impacts to
species, and the Service will account for
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advance compensation actions in its
formulation of mitigation
recommendations.

Comment (79): Several commenters
recommended the Policy address
preferences for ��in-kind�� vs. ��out-of-
kind�� compensatory measures. Some
urged the Service to explicitly endorse
out-of-kind measures, while others
advised us to express a strong
preference for in-kind measures as in
the 2008 Mitigation Policy for CWA
section 404 permitting.

Response: We do not use the
terminology of ��in-kind�� vs. ��out-of-
kind�� compensation in this Policy.
Unlike the Mitigation Policy for CWA
section 404 permitting, where the
subject resources are waters of the
United States, the subject resources of
this Policy are species. All
compensatory mitigation recommended
by the Service under this Policy is ��in-
kind�� for the affected evaluation species
(i.e., it must offset an action�s
unavoidable impacts to the same
species). We do not express a preference
for implementing compensatory
measures in the same type of habitat(s)
affected by the action. Based on a
species� conservation needs and
applicable plans/strategies to address
those needs, Service personnel will
determine whether in-kind or out-of-
kind habitat compensation will provide
the most practicable means of ensuring
a proposed action improves or, at
minimum, maintains the current status
of the affected evaluation species.

Comment (80): Two commenters
recommended that the Policy recognize
an action proponent�s authorities/
abilities to implement all mitigation
measures onsite only, or to implement
compensatory measures only within a
particular jurisdiction.

Response: The Service should not
provide recommendations that others
have no discretion to consider, and this
Policy does not direct Service personnel
to do so. Measures that avoid and
minimize impacts apply within the area
affected by the action, and proponents
should generally have sufficient
discretion to adopt and implement all
such measures. The Service will respect
the jurisdictional limitations of
proponents to implement compensatory
measures outside the affected area.

Comment (81): A few commenters
expressed concern that early or
voluntary mitigation actions would not
be recognized or given the appropriate
crediting.

Response: The Service supports early
and voluntary mitigation actions and is
committed to collaborating and
coordinating with project proponents to

assess the accrual of additional 
conservation benefits from such actions. 

Comment (82): A number of 
commenters addressed the concept of 
duration in relation to the durability of 
mitigation measures. Several 
commenters questioned the standard to 
maintain the intended purpose of the 
mitigation measure ��for as long as the 
impacts of the action persist on the 
landscape.�� These commenters 
suggested the duration of the mitigation 
site be correlated to the monitoring and 
maintenance period after which the 
mitigation sites should be allowed to 
evolve through natural successional 
processes rather than be required to 
maintain a specific condition. Another 
commenter recommended more 
objective or established timeframes such 
as length of the ��planning horizon�� or 
��in perpetuity�� to characterize the 
duration of the mitigation. One 
commenter suggested the burden of 
proof be on the project proponent to 
demonstrate that impacts of a temporary
duration have been removed before
being released from a mitigation
obligation.

Response: The Service will 
recommend or require that mitigation 
measures be durable, and at minimum, 
maintain their intended purpose for as 
long as impacts of the action persist on 
the landscape. The Service 
acknowledges site-specific conditions 
may need to evolve through natural 
processes. For example, we expect 
riverine systems to scour and revegetate 
in cycles, causing species composition 
to vary at any one point in time but 
supporting targeted resources in the 
long term. In other circumstances, active
management (e.g., controlled burning,
grazing) may be needed to retain the 
intended purpose of the mitigation site 
for affected resources. Mitigation 
measures for permanent impacts will 
rely on permanent mitigation. When it 
can be demonstrated that impacts to 
affected resources are temporary, 
durability accounts for the time the 
effects of the action persist. 

Comment (83): One commenter noted 
the definition of ��durability�� only 
includes the concept of duration and 
not the implementation assurances 
needed to ensure the mitigation is 
durable, while another commenter 
suggested that reference be made to the 
elements ��a. thru i.�� as set forth in 81 
FR 12380 at 12391 (March 8, 2016) as 
essential to the definition. 

Response: Durability is one of the 
fundamental principles that will guide 
Service mitigation recommendations to 
ensure mitigation measures maintain 
their intended purpose for affected 
resources for as long as impacts persist 

on the landscape. We agree with the
commenters that implementation
assurances are needed to ensure
mitigation is durable. Section 5.6.3
identifies those elements intended to
ensure successful implementation and
durability of compensatory mitigation
measures, including site-protection
mechanisms, performance standards,
monitoring, long-term and adaptive
management, and provisions for
financial assurances.

Comment (84): Several commenters
supported the approach described in the
Policy regarding the limits on use of
research or education as compensatory
mitigation. Three commenters suggested
that use of research/education as
compensatory mitigation should be
expanded. One commenter suggested
we add additional implementation
detail. For clarity, one commenter
suggested moving the research/
education material under a new header
or section.

Response: We agree with the 
commenters who said compensatory 
mitigation should provide tangible 
benefits and that research/education 
should be included in a mitigation
package only in those limited
circumstances described in the Policy.
Exhaustive implementation detail on
this topic is beyond the scope of this
umbrella policy, which covers all
Service mitigation authorities wherever
they are carried out. Such detail may be
contained in future step-down guidance
or will be determined on a case-by-case
basis by Service staff. We have
reorganized the material into a new
section 5.6.3.2.

S. Adaptive Management

Comment (85): In general,
commenters appeared to agree with the
concept of adaptive management, as
discussed in the Background section
and other areas of the Policy. Several
commenters suggested refinements to
the Policy to increase certainty for
project proponents. One commenter was
concerned with regard to adaptive
management�s nexus with protections
for federally listed species.

Response: We agree the iterative
process used during adaptive
management serves to facilitate progress
toward achieving defensible and
transparent objectives. As this Policy is
meant to guide the overall approach to
mitigation planning while allowing the
greatest flexibility for Service program
needs, we expect further guidance will
document specific requirements on
specific elements included in
documentation, including those related
to adaptive management. Nothing in
this Policy supersedes statutes and
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regulations governing treatment of
federally listed species.

T. Documentation

Comment (86): Commenters asked
that final recommendations include, in
writing, all steps and clearly identify
party responsibilities regarding
implementation and performance of
mitigation measures. One commenter
requested more consistency between the
12 elements identified in section 5.6.3
and the section on final
recommendations. Another commenter
requested clarification of whether
information provided by the Service
through the Policy is a requirement or
considered technical assistance.

Response: The Policy indicates that
documentation should be
commensurate in scope and level of
detail with the significance of the
potential impacts to resources, in
addition to providing an explanation of
the basis for Service recommendations.
As this Policy is meant to guide the
overall approach to mitigation planning
while allowing the greatest flexibility
for Service program needs, we expect
further guidance will document specific
requirements on specific elements
included in documentation. Section
5.6.3 describes the use of compensatory
mitigation, one of the five general types
of impact mitigation described under
section 5.6, Means and Measures.
Section 5.6.3 includes several measures
meant to ensure successful
implementation and durability, specific
to instances where compensatory
mitigation is employed. The text in
section 5.8, Documentation, has been
modified to include the phrase: ��Where
compensation is used to address
impacts, additional information
outlined in section 5.6.3 may be
necessary.��

U. Monitoring

Comment (87): Many commenters
were concerned how this Policy would
add predictability, efficiency, and
timeliness. Some were particularly
concerned about potentially variable
interpretation among Service field
offices. One recommended actual Policy
implementation elements be separated
due to complexity and provided as
guidance, while two others stated the
Policy was not specific enough to
evaluate and ensure consistency.
Several commenters requested a
standardized process or system, with
clear guidelines and methods for
implementation, be established to
determine effectiveness, monitor
durability, and track performance to
ensure compliance and deliver
conservation benefits. One commenter

was concerned that wildlife and habitat
assessments envisioned by the Policy
could entail complex analyses, while
others said mitigation should be based
on biological conditions and reliable,
repeatable, and quantitative science-
based methods to measure benefits and
outcomes and inform adaptive
management. Others suggested use of
key ecological attributes (KEAs) to
measure outcomes. Some were
concerned that there was no
requirement for monitoring, while
others supported standardized self-
reporting. One commenter noted the
monitoring requirement may conflict
within the Policy itself (Appendix B,
section C) with regard to the
responsibility of the Service to monitor
compliance.

Response: The Service, being national
in scope of operations, has written the
proposed Policy in a manner that allows
for further clarification on a regional
scale. Regarding the request that a
��standardized process�� or ��system�� be
established, where such (a) system(s)
would be of benefit, it would be more
practicable to establish it at a regional
or programmatic scale, and would be
handled through step-down guidance.
The principle articulated in paragraph
(f) of section 4 specifically states: ��The
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy.�� The principle
articulated in paragraph (f) states ��The
Service will recommend or require that
mitigation measures are durable, and at
a minimum, maintain their intended
purpose for as long as impacts of the
action persist on the landscape.�� Thus,
where appropriate, a process using
KEAs may be applied. Regarding
requirements for monitoring, the Policy
states the Service�s final mitigation
recommendations should communicate
in writing ��c. effectiveness monitoring;
d. additional adaptive management
actions as may be indicated by
monitoring results; and e. reporting
requirements.�� Regarding the statement
indicating the need or inability to
��require�� monitoring, this Policy serves
as an overarching guidance applicable
to all actions for which the Service has
specific authority to recommend or
require the mitigation of impacts to fish,
wildlife, plants, and their habitats. The
text in the Policy was modified to
clarify its intent with regard to
monitoring compliance. This includes
Appendix B, which now clarifies
Service responsibilities for applying the
Policy when formulating our own

proposed actions under the NEPA
decisionmaking process, versus being
used as guidance for providing
mitigation recommendations when
reviewing the proposed actions of other
Federal agencies under NEPA.

V. Recommendations and Preferences

Comment (88): One commenter was
concerned that certain language in the
Policy appeared to devalue proponent-
responsible compensatory mitigation
and cautioned against conflating
preferences with standards. This
commenter pointed to the Department
of the Interior�s Departmental Manual
Chapter (600 DM 6) on Implementing
Mitigation at the Landscape-scale
(October 23, 2015), that lists the high
and equivalent standards to which all
mechanisms for compensatory
mitigation should be held in section 6.7.
They noted preferences are not included
in that list, so while the ideas of
��equivalent standards�� and a policy�s
��preferences�� are both principles, a
preference is not an equivalent
standard. They said each mitigation
measure does not need to adhere to each
preference, only to each equivalent
standard. They suggested that the
following statement be removed from
section 5.6.3 of the Policy, as it
seemingly asserts all mitigation
measures must achieve the preferences:
��As outlined by DM 6.6 C, this means
that compensatory mitigation measures
will. . .implement and earn credits in
advance of impacts . . . .��

Response: We do not intend to
devalue proponent-responsible
mitigation, and we recognize it is a vital
compensatory-mitigation mechanism,
whether implemented by private project
developers, agencies, or third-party
mitigation implementers. We
acknowledge flexibility is warranted in
recommendations for the compensatory
mitigation measures and mechanisms
most likely to achieve the Policy�s goal,
and we established a preference for
advance mitigation because it is the
compensatory mitigation timing most
likely to achieve that goal. We recognize
either concurrent mitigation or
mitigation occurring after impacts may
be necessary in some cases, and may
represent the best ecological outcome in
others. The Policy does not establish an
explicit preference for conservation or
mitigation banks or other compensatory
mitigation mechanisms. Conservation or
mitigation banks do typically secure
resource benefits before impacts occur,
and may be more likely to satisfy this
preference, but any other compensatory
mitigation mechanism that does so is
also consistent with the Service�s
preference. We agree with the
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suggestion to remove reference of our 
preference for advance mitigation from 
the language that precedes the list of 
equivalent standards, located in the new 
section 5.6.3.1, Equivalent Standards, 
and have made that targeted edit to 
avoid further confusion between 
preferences and equivalent standards. 

Comment (89): One commenter asked 
for clarification of the following 
statement on advance compensatory 
mitigation within section 5.7.1, 
Preferences: The extent of the 
compensatory measures that are not 
completed until after action impacts 
occur will account for the interim loss 
of resources consistent with the 
assessment principles (section 5.3). 

Response: The sentence the
commenter mentions addresses
temporal loss. Temporal loss is the
delay between the loss of resource
functions caused by an impact and the
replacement of resource functions at a
compensatory mitigation site.
Additional compensatory mitigation
may be required to compensate for
temporal loss. When the compensatory
mitigation project is initiated prior to, or
concurrent with, the impacts, additional
compensation for temporal loss may not 
be necessary, unless the resource has a 
long development time. We have added 
an additional sentence to clarify the 
statement. 

Comment (90): One commenter said 
the Policy should use a priority and 
preference, similar to the Corps� and 
EPA�s joint rule on Compensatory 
Mitigation for Losses of Aquatic 
Resources, 33 CFR parts 325 and 332, 
and 40 CFR part 230 (EPA), 33 U.S.C. 
1344. In that regulation, the agencies 
establish an explicit preference for 
mitigation banking, followed by in-lieu 
fee programs, and finally, proponent- 
responsible mitigation. 

Response: This Policy is an umbrella 
policy that integrates all of the Service�s 
authorities for engaging in mitigation 
processes. One reason we have not 
pursued an outright preference for 
banks or other mechanisms is that our 
authorities to recommend mitigation 
extend beyond the current track record 
for banks, which is limited to aquatic 
habitats and listed species. Instead of 
following the regulatory model from the 
CWA practice of stating an explicit, 
hierarchical preference that begins with 
banks, we establish a preference for 
advanced mitigation. While 
conservation or mitigation banks do 
typically secure resource benefits before 
impacts occur, and may be more likely 
to satisfy this preference, any 
compensatory mitigation mechanism 
that secures resource benefits before 

impacts occur may also be consistent 
with the Service�s preference. 

We expect additional detail regarding 
compensatory mitigation mechanisms 
will be included in future step-down 
policies that are specific to 
compensatory mitigation. In this Policy, 
we use terminology that supports and 
accommodates future Service policies 
rather than pre-determines their 
content. For example, we do not yet 
know what compensatory mitigation 
mechanisms will be preferred in future 
Bald and Golden Eagle Protection Act 
regulations, so it would be 
inappropriate to state firm preferences 
here. 

Comment (91): One commenter 
suggested we revise section 5.7,
Recommendations, to indicate that
compensatory mitigation should 
encourage more sustainable
contributions of the goods and services
provided to the public. This commenter
said mitigation can have larger public
benefits and services and that the
Service should encourage mitigation
actions that have additional natural,
cultural, historical, or recreational
values and benefits.

Response: We agree mitigation actions 
can provide the benefits the commenter 
describes. In section 5.1, we describe 
our support of the development of 
mitigation plans that identify high- 
priority resources prior to specific 
proposed actions. The most effective 
early mitigation planning is integrated 
with conservation planning and 
planning for human infrastructure, 
including transportation; water and 
energy development; as well as working 
lands, recreation, and cultural values. 
Although such integration is not a 
requirement of a process under any 
particular mitigation authority, the 
Service recognizes the potential power 
of plans that simultaneously addresses 
multiple ecological and human needs 
from broad stakeholder perspectives. 

W. Advance Mitigation

Comment (92): Several commenters 
addressed the Policy�s inclusion of a 
preference for advance mitigation. 
Several said they strongly endorsed 
statements throughout the Policy that 
recognize the value of compensatory 
mitigation completed in advance of 
impacts. Others said the preference 
should be removed or altered, but their 
reasoning differed. Some opposed a 
categorical requirement that mitigation 
be implemented prior to impacts, while 
others suggested the Policy go further 
than a preference and make advance 
mitigation a requirement. Some 
commenters said a preference was 
appropriate, but suggested the Policy 

use consistent language in referring to a
preference.

Response: Section 5.7.1 describes a
preference for advance mitigation. It is
not a requirement. As policy, we prefer
that compensatory mitigation be
implemented before the impacts of an
action occur, making affected resources
less vulnerable to temporal impacts and
a net loss. Advance mitigation reduces
risk and uncertainty. Demonstrating that
mitigation is successfully implemented
in advance of impacts provides
ecological and regulatory certainty that
is rarely matched by a proposal of
mitigation to be accomplished
concurrent with, or following, the
impacts of an action. Most of the
Service�s mitigation authorities provide
the ability to specify mitigation
recommendations rather than
requirements, and the Service would
not be able to create a requirement for
advance mitigation through policy.
Accordingly, when providing mitigation
recommendations to another action
agency for consideration in their
permitting or project decision, this
Policy�s guidance to Service staff is that
they indicate their preference for
advance mitigation. We have made
minor edits to more consistently refer to
this preference.

Comment (93): Several commenters
said the Policy�s preference for advance
mitigation is incompatible with project-
planning realities, is not feasible or
appropriate for some projects, and is not
always possible. They suggested we
revise the Policy to allow mitigation to
occur concurrent with, and in some
circumstances following, impacts to be
consistent with the Corps� mitigation
framework. Some commenters suggested
simultaneous construction of the project
and mitigation remain an option.

Other commenters expressed the need
for flexibility regarding the preference
for conservation reasons. One
commenter said overemphasizing the
timing of mitigation could limit the
Policy�s goal of net conservation gain.
They suggested the Policy de-emphasize
mitigation timing in favor of tailored
mitigation that addresses the needs of
unique species and habitats. They were
also concerned that a preference for
advance mitigation would give priority
to for-profit conservation/mitigation
banks, and may not adequately tailor
mitigation for the impacted resources.
Another commenter noted that some
initial flexibility may be necessary as
new mitigation programs are created at
the State and local levels.

Response: Because advance mitigation
is the Service�s preference and not a
requirement, the Policy is compatible
with circumstances where

VerDate Sep<11>2014 19:41 Nov 18, 2016Jkt 241001 PO 00000 Frm 00023Fmt 4701 Sfmt 4703E:\FR\FM\21NON3.SGM 21NON3a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_016953;17-01174_016953;17-01174_016954;17-01174_016955;17-01174_016956;17-01174_016957;1...



83462 Federal Register/Vol. 81, No. 224/Monday, November 21, 2016/Notices

compensatory mitigation is concurrent 
with or after project impacts. It is our 
preference that compensatory mitigation 
be implemented prior to project 
impacts, but we recognize that 
authorities and project planning 
circumstances might prevent 
implementation of advance mitigation 
in some cases. While concurrent 
mitigation is an option when 
circumstances allow, proponents may 
expect advance mitigation to remain the 
Service�s preference in most cases. 

We agree that flexibility is necessary 
in recommendations for compensatory 
mitigation measures and mechanisms 
that are most likely to successfully 
secure resources. Advance mitigation is 
the Service�s preference, as it is the 
compensatory mitigation timing that is 
most likely to achieve success in regard 
to procuring funding. We recognize that 
concurrent mitigation or mitigation 
occurring after impacts may be 
necessary in some cases or may 
represent the best ecological outcome in 
others. The Policy does not establish an 
explicit preference for conservation or 
mitigation banking or other 
compensatory mitigation mechanisms. 
Conservation or mitigation banking 
typically secures resources before 
impacts occur, but any compensatory 
mitigation mechanism that does so may 
also be considered consistent with the 
Service�s preference. 

Comment (94): One commenter wrote
that it is possible for in-lieu fee
programs to implement advanced
mitigation, although they have not done
so historically. This commenter also
said a preference for advanced 
mitigation applied to in-lieu fee 
programs would increase their 
likelihood of success. 

Response: The Policy�s preference for 
advance mitigation applies to all 
compensatory mitigation mechanisms. 
Although conservation or mitigation 
banking secures resources before 
impacts occur, any compensatory 
mitigation mechanism implemented 
before impacts occur may also satisfy 
this preference. In-lieu fee programs can 
implement a ��jump-start�� that 
establishes and maintains a supply of 
credits that offer mitigation in advance 
of impacts. 

X. Public and Private Lands

Comment (95): Several commenters 
focused on the way the Policy addresses 
siting of compensatory mitigation 
relative to land ownership status in 
section 5.7.2, Recommendations for 
Locating Mitigation on Public or Private 
Lands. Several expressed support for the 
Policy�s statement that mitigation will 
generally be required on lands with the 

same ownership classification as those 
where impacts occur. Some commenters 
believe the Policy should establish even 
stronger controls on public land 
mitigation, saying that impacts on 
private lands should not be mitigated on 
public lands. These commenters 
reasoned that mitigation on public lands 
has limited value and should not be 
allowed. One commenter said the Policy 
should recognize that when any 
compensatory mitigation is sited on 
Federal lands, unless a full-cost 
compensation is made for the fair 
market value (at a minimum) of the land 
utilized, then the public is subsidizing 
the development that caused the 
resource impacts. One commenter said 
no policy should create unfair 
competition with private industry, or 
create a disincentive to private 
investment in compensatory mitigation. 
They felt this could occur if there were 
no restrictions on siting compensatory 
mitigation for private-land impacts on 
public land locations. One commenter 
noted that some land managers would 
like to use compensatory mitigation 
funds to resolve preexisting problems 
on public lands, usually unrelated to the 
action and resources under active 
analysis. The commenter said this view 
is understandable but contrary to the 
mitigation hierarchy. 

Several commenters suggested fewer
barriers or checks on mitigating private-
land impacts on public lands, and the
removal of the statement that
compensatory mitigation should
generally occur on lands with the same
ownership classification as at the
location of impacts. These commenters
said requiring mitigation on lands with
the same ownership classification is
unnecessarily restrictive, adding that,
when implemented, the standards for
compensatory mitigation will force a 
positive result regardless of land 
ownership. One commenter said public 
land managers do not and will not have 
the funding necessary to stabilize and 
recover some resources, and it is, 
therefore, imperative that private 
conservation investments, including 
mitigation for adverse activities, be 
applied on public lands if it will 
provide maximum conservation benefit 
for the affected resource. 

Response: Compensatory mitigation 
can occur on public lands, and in some 
cases, such siting may lead to the best 
ecological outcome. Compensatory 
mitigation for impacts on public lands 
can be sited on both public and private 
lands. Also, compensatory mitigation 
for impacts on private lands can be 
located on public lands, but it is that 
combination, or that particular change 
in ownership classification, where 

Service staff should be attentive to
additional considerations before
confidently making such a
recommendation. Section 5.7.2
describes factors Service staff should
consider. This cautious approach is
warranted within the Policy�s
instruction to Service staff, for the
reasons described below.

We recognize that funds to properly
manage or restore public lands are often
insufficiently available today, absent
infusion of mitigation dollars. This
argument may have merit in some cases,
but we remain concerned about
consequences. It is possible that funding
availability is reduced and
opportunities to restore or protect at-risk
habitats on private lands are precluded
when compensatory mitigation is sited
on public lands. If passed, those
opportunities on private lands are often
permanently gone. Given the irregular
footprint of public lands across much of
the United States, we are also concerned
about strategic conservation of wildlife
if the aggregation of mitigation onto
public lands is further streamlined
without articulating at least some test or
application of criteria prior to making
such recommendations. If we remove all
checks on locating compensatory
mitigation for private land impacts on
public lands, we may risk making the
��export�� of habitats from private to
public lands a routine practice, as it
may often be the lower cost option. This
outcome would counter the Service�s
intent that the Policy be applied using
a landscape-level approach.

We agree with the commenters who
said there is potential for the public to
subsidize the development that causes
resource impacts if access to public
lands for compensatory mitigation is
streamlined to an inappropriate extent.
This could potentially facilitate impacts
or de-incentivize avoidance on private
lands by artificially reducing the costs
of compensatory mitigation for project
proponents.

We are also concerned about the
unintended consequence of reducing
private conservation investment.
Streamlined access to public lands for
proponents needing to provide
mitigation for impacts on private lands
could undermine private conservation
investment and banking opportunities,
or weaken the economic conditions
necessary for bank establishment by
artificially reducing proponents�
mitigation costs (e.g., land acquisition
costs might not be fully incorporated).

Comment (96): Several commenters
discussed conditions or means for
ensuring compensatory mitigation on
public lands is durable and held to the
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same standards as when conducted on
private lands.

One commenter said the Policy
should require the public land agency
include the compensatory mitigation
requirements as specific conditions in
the special use permit or other required
authorizations. This commenter also
said a long-term management plan
should be included in the use
authorization, permit, or other legally
binding document. They said that in
order to ensure long-term management
plans are binding, they should be
established through a contractual
agreement between the public land
management agency and a third party
with a conservation mission.

One commenter said compensatory
mitigation on Federal lands for impacts
on private lands must include full-cost
compensation for the use of public
lands, either through monetary
compensation or implementation of
additional projects to further the
purposes of the Federal lands.

One commenter said land managers
must demonstrate that actions taken in
already-protected areas meet mitigation
objectives and are not used solely for
the benefit of existing protected area
management goals. They added that
when compensatory mitigation is sited
within protected areas, land managers
must uphold accountability by
maintaining a ledger of mitigation
actions undertaken and completed in
addition to existing conservation
obligations.

One commenter said the Policy, at
minimum, should give preference to
private lands with high conservation
potential yet currently lacking
conservation assurances (i.e., legal and
financial assurances in place to achieve
protection in perpetuity) before
considering the use of public lands for
mitigation.

Two commenters said the Policy
should require public land managers
commit to long-term protection and
management, and that they implement
and fully fund alternative compensatory
mitigation in the event of a change in
law that allows incompatible uses to
occur on mitigation lands. They said
this would provide better certainty to
project proponents when mitigating on
public lands.

Response: We agree that the
identification of mechanisms for
ensuring the durability and
additionality of compensatory
mitigation on public lands is both
important and challenging. As an
umbrella policy, this Policy integrates
all of the Service�s authorities for
engaging in all aspects of mitigation,
and is not specifically a compensatory

mitigation policy. It is beyond the scope 
of the Policy to provide detailed 
procedural information for all 
compensatory mitigation scenarios. 
Also, as many of our mitigation 
authorities are advisory, it would be 
inappropriate to present detailed 
compensatory mitigation procedures in 
this Policy for such advisory authorities, 
when that information may already be 
presented in the existing regulations or 
guidance of other agencies. We agree
that compensatory mitigation on Federal
lands for impacts occurring on private 
lands must incorporate accounting for 
the difference between the cost of using 
public lands compared to private lands. 
Otherwise, agencies will not be able to 
maintain a level playing field for both 
public and private lands and for all 
types of compensatory mitigation 
mechanisms. Detailed specification of 
measures to ensure such accounting is 
beyond the scope of this Policy. 

Public lands that are proposed for 
siting compensatory mitigation may 
include Federal, State, county, and 
municipal lands. The existence and 
nature of mechanisms to ensure 
durability and additionality varies 
widely across land management 
agencies. Given this variation, it is 
prudent for this Policy to provide 
general guidelines for Service staff to 
examine before recommending 
mitigation of private land impacts on 
public lands. As described in section 
5.7.2, these include additionality, 
durability, legal consistency, and 
whether the proposal would lead to the 
best possible conservation outcome. 

Comment (97): One commenter 
addressed the Service�s Final Policy on 
the National Wildlife Refuge System 
and Compensatory Mitigation under the 
Section 10/404 Program (64 FR 49229� 
49234, September 10, 1999). They said 
siting compensatory mitigation for 
impacts permitted under the CWA on 
National Wildlife Refuge System lands 
is not appropriate and that those lands 
were not established for fulfilling 
private wetland impact mitigation 
requirements. They added that the 
Service must fulfill its responsibility for 
fully functioning Federal lands and 
should in no instances lower its 
standards when contemplating 
compensatory mitigation; to do 
otherwise would subsidize private 
mitigation. This commenter was 
concerned that section 5.7.2 
undermined the 1999 Policy. 

Response: We appreciate the 
commenter�s observations and share 
their concerns regarding compensatory 
wetland mitigation on National Wildlife 
Refuge System lands. Those concerns 
led to, and were addressed by the 1999 

Policy. Section 5.7.2 does not
undermine the 1999 Policy. Regardless
of the content of section 5.7.2, when the
public land proposed for siting
compensatory mitigation for permitted
impacts under the CWA is a National
Wildlife Refuge, that proposal is
specifically covered by, and must
comply with, the 1999 Policy. Our
revisions of the 1981 Policy do not
modify or supersede the 1999 Policy.

Y. Implementation

Comment (98): One commenter
recommended an economic analysis
because they believed there would be
additional burdens and cost of
implementing the Policy.

Response: We understand that
confusion regarding whether the
Service�s comments are requirements or
merely recommendations may have led
some to believe the scope of the Policy
has been substantially expanded. The
burdens and costs associated with this
Policy will remain largely the same as
under the 1981 Policy and under
existing agency practice.

Comment (99): Commenters requested
the Service articulate a clear timeline in
which the Policy will be implemented
across the agency. A 2-year timeline was
recommended, as it would allow
enough time to sufficiently (a) adopt the
Policy, (b) train and educate staff, and
(c) apply the Policy in the field. Others
questioned the undue burden to staff
and availability of funding to implement
the Policy. Similarly, commenters
requested information on how the
Service plans to implement the Policy,
given staffing and budget constraints.

Response: The Service, being national
in scope of operations, has written the
proposed Policy in a manner that allows
for further clarification on a regional
scale. Regarding the request that a
��standardized process�� or ��system�� be
established, where such a system(s)
would be of benefit, it would be more
practicable to establish it at a regional
or programmatic scale, and would be
handled through step-down guidance.
During development of such guidance,
the Service will facilitate discussions
and training with staff to ensure
consistency and reduce workload.

Comment (100): Many expressed
concern with how the Policy may be
inconsistent or conflict with regulations
or policies from States, and other
Federal agencies responding to the
Presidential Memorandum on
Mitigation (National Marine Fisheries
Service, Corps, National Atmospheric
and Oceanic Administration, Federal
Energy Regulatory Commission, etc.),
given the need to promulgate joint
regulations. Some urged the Service to
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coordinate this Policy internally, 
particularly with policies promulgated 
under the Endangered Species Act and 
CERCLA, OPA, and the CWA during 
natural resource damage assessment. 
One commenter requested clarity where 
more than one statute applies, others 
suggested the Service provide training 
internally and externally to other 
agencies, and some recommended 
examples and templates be constructed. 

Response: The Policy is consistent 
with the Presidential Memorandum on 
Mitigation. The guidance development 
referenced in the Presidential 
Memorandum on Mitigation is under 
consideration within the Department of 
Interior at the time this Policy is being 
finalized and the Service will continue 
to seek consistency in future guidance. 
We have made edits to Appendix A to 
clarify the relationship of this Policy 
with natural resource damage 
assessment and the Presidential 
Memorandum on Mitigation. 

Comment (101): One commenter 
questioned the use of ��reasonably
foreseeable,�� requesting clarification of
what impacts would be considered such
and what criteria would be applied to
make that determination.

Response: The Service will 
implement use of the phrase 
��reasonably foreseeable,�� similar to that 
used in NEPA. Under this scenario, 
actions that are likely to occur or are 
probable, rather than those that are 
merely possible, would be considered 
reasonably foreseeable. See CEQ 
guidance at 46 FR 18026 (March 23, 
1981). 

Comment (102): Several commenters 
were concerned that the Policy lacks
clear mitigation protocol, resulting in 
moving targets for land users interested 
in developing and executing projects in 
good faith. Some commenters stated that 
the Policy will substantially increase 
uncertainty, without providing 
additional environmental benefits, 
especially given the broad range of 
regulatory protections already in place. 

Response: The Service, being national 
in scope of operations, has written the 
proposed Policy in a manner that allows 
for further clarification on a regional 
scale. Thus, site differences could be 
considered during impact evaluation, 
for example, circumstances such as 
differences in productivity of habitat 
prior to the project, expected duration 
and severity of impact, or other local 
conditions. A less flexible policy could 
cause rigid adherence to a protocol, 
which may be more suitable in one 
region than another. 

Comment (103): One commenter 
suggested the Service did not comply 
with procedural requirements to finalize 

the Policy, in particular the 
Administrative Procedure Act (APA) 
and the Regulatory Flexibility Act 
(RFA). 

Response: The Service complied with 
all necessary regulatory requirements in 
publishing the final Policy. The Policy 
does not require compliance with the 
APA or the RFA because it is not 
regulatory. The Policy simply revises 
and replaces the 1981 Policy that guided 
the Service�s mitigation 
recommendations for 35 years. This 
Policy is advisory in nature and outlines 
the Service�s recommended approach to 
addressing accelerating loss of habitats, 
effects of climate change, and a strategic 
approach to conservation at appropriate 
landscape scales. It addresses all 
resources for which the Service has 
legal authorities to recommend 
mitigation for impacts to resources and 
provides an updated framework for 
mitigation measures that will maximize 
their effectiveness at multiple 
geographic scales.

Comment (104): Several commenters
suggested we allow the public to
comment on a complete portfolio of
policies, handbooks, and guidance
documents that implement the Policy at
one time.

Response: Many of the Service�s
guidance products are completed, while
others are either in development or have
yet to be drafted, making it logistically
impossible to complete such a filing.
This Policy is intended to be an
umbrella policy under which more
detailed policies or guidance documents
covering specific activities may be
developed in the future.

Z. Editorial and Organizational 
Comments

Comment (105): Many commenters 
provided specific technical, editorial, 
and organizational suggestions or 
corrections, including suggestions for
new or modified definitions. 

Response: We have addressed 
technical, editorial, and organizational 
suggestions and corrections as 
appropriate throughout the document. 

Comment (106): Many commenters 
questioned the specifics of multiple 
definitions, requested clarification or 
refinement, or mentioned the need for 
additional or narrowed definitions (e.g., 
baseline, additionality, equivalent 
standards, preferences and credits, 
emerging mechanisms, conservation 
objective, net conservation gain, impacts 
or effects, landscape, ecologically 
relevant scales, broad ecological 
functions, ecologically functioning 
landscapes). 

Response: With regard to refining the 
definitions, the Service is consistent 

with the Departmental Manual and
Presidential Memorandum. As with
many of the decisions made during
analyses of impacts, definitions of many
terms may take on the nuances of the
project and/or authority under which
the mitigation is being discussed. We
have preserved the flexibility and look
forward to using existing means of
engagement at the local and State level,
when working with the States, tribes,
and other partners through existing
authorities while developing programs
and additional guidance to seek mutual
goals and avoid inconsistency,
including newly emerging mechanisms
for analyses, mitigation, and monitoring.

Comment (107): One commenter was
concerned the definition of
��compensatory mitigation�� insinuates
there will always be ��remaining
unavoidable impacts�� that must be
compensated, and suggests revisions.
The same commenter states that the
definition of mitigation hierarchy
should include where departure from
the sequential approach may achieve a
better conservation income.

Response: If there are no residual
impacts after ��all appropriate and
practicable avoidance and minimization
measures have been applied,�� no
compensatory mitigation would be
required. Departure from the mitigation
hierarchy is detailed in section 5.5,
where we describe how relative
emphasis will be given to mitigation
types within the mitigation hierarchy
depending on the landscape context and
action-specific circumstances that
influence the effectiveness of available
mitigation. No change was made to
these definitions.

AA. Appendix C. Compensatory
Mitigation in Financial Assistance
Awards Approved or Administered by
the U.S. Fish and Wildlife Service

Comment (108): Five commenters
suggested or requested clarifications
regarding Appendix C, which addresses
the limited role that specific types of
mitigation can play in financial
assistance programs. Two commenters
said they supported limiting the use of
public conservation funds to meet
regulatory mitigation requirements, as
the use of such funding to also generate
credits undermines the effectiveness of
both conservation and mitigation
programs. They said that funding from
any public entity that is specifically
dedicated to conservation should not be
used to generate credits, and suggested
those funds be used to achieve baseline
conditions. They suggested the Policy
clarify that public conservation funds
can be used to meet baseline.
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Response: The commenters propose
that, if funds from a public entity are
specifically dedicated to conservation,
they could be used to achieve baseline
conditions, which they define as ��the
level of resource function above which
mitigation credits may be sold.��
However, even if baseline were defined
as recommended, the achievement of
baseline would still be an essential part
of the process leading to the generation
of mitigation credits.

This Policy prohibits the use of the
Federal share or the required minimum
match of a financial assistance project to
satisfy Federal mitigation requirements,
except in exceptional situations
described in the Policy. This prohibition
is consistent with the basic principles of
the regulations implementing the
compensatory mitigation requirements
of the CWA, which is the authority for
most funds spent on mitigation. The
regulations were published in the
Federal Register on April 10, 2008 (73
FR 19594), by: (a) The Department of
Defense, resulting in regulations at 33
CFR parts 325 and 332; and (b) the EPA,
resulting in regulations at 40 CFR part
230. Sections 332.3(j)(2) and 230.93(j)(2)
state that, except for projects undertaken
by Federal agencies, or where Federal
funding is specifically authorized to
provide compensatory mitigation,
federally funded aquatic resource
restoration or conservation projects
undertaken for purposes other than
compensatory mitigation, such as the
Wetlands Reserve Program,
Conservation Reserve Program, and
Partners for Wildlife Program activities,
cannot be used for the purpose of
generating compensatory mitigation
credits for activities authorized by
[Department of the Army] permits.
However, compensatory mitigation
credits may be generated by activities
undertaken in conjunction with, but
supplemental to, such programs in
order to maximize the overall ecological
benefits of the restoration or
conservation project. [Emphasis added.]

The preamble of the final rule for
these regulations clarifies the intent of
§§230.93(j)(2) and 332.3(j)(2) by stating
that, for example, if a Federal program
has a 50 percent landowner match
requirement, neither the federally
funded portion of the project, nor the
landowner�s 50 percent match, which is
part of the requirements for obtaining
Federal funding, may be used for
compensatory mitigation credits.
However, if the landowner provides a
greater than 50 percent match, any
improvements provided by the
landowner over and above those
required for Federal funding could be

used as compensatory mitigation 
credits. 

The Policy acknowledges these 
regulations for mitigation required by 
the CWA (Dept. of the Army permits). 
It also adopts the underlying principles 
of these regulations as the foundation of 
the Policy for mitigation required by 
authorities other than the CWA. 
Restricting the role of financial 
assistance funds for mitigation purposes 
is a reasonable requirement to avoid the 
equivalent of a Federal subsidy to those 
who are legally obligated to compensate 
for the environmental impacts of their 
proposed projects. 

Comment (109): Two commenters 
said limiting the use of funds counted 
as matching funds toward Federal grants 
as mitigation is inconsistent with
several existing State and Federal policy
statements. They noted that in 2008,
seven agencies including the Service,
other Federal agencies, and several
Oregon State agencies issued joint
recommendations limiting the use of
public conservation dollars to generate
credits for mitigation. The
recommendations state, ��The agencies
believe that funds from programs
identified as Public Resource Protection
and Restoration Programs should not be
used to finance mitigation projects
undertaken to satisfy regulatory
requirements. To do so would be
inconsistent with the mandated and/or
intended purposes and limitations of 
these programs.�� The recommendations
further state ��. . . multisource funded
projects should include accounting that 
is detailed and transparent enough to 
accurately measure the relative habitat 
and conservation values derived 
through each funding source.�� They 
also stated that Metropolitan Regional 
Governments and other sources of 
public conservation funds have 
consistently limited the use of pubic 
conservation funds to support 
mitigation, but allow mitigation funds to 
be used as match. 

Response: The Policy allows matching 
funds to be used to generate credits only 
if: (a) The match used for the credits is 
over and above the required minimum; 
(b) funding for the award has been 
statutorily authorized and/or 
appropriated for use as compensatory 
mitigation for specific projects or 
categories of projects; or (c) the project 
funded by the Federal financial 
assistance award requires mitigation as 
a condition of a permit. These 
restrictions are based on the premise 
that neither Federal funds nor any 
required contribution for obtaining 
Federal funds should subsidize those 
who are legally obligated to compensate 
for the environmental impacts of the 

projects they propose. This was an
underlying principle in the regulations
that implement the compensatory
mitigation requirements of the CWA,
which is the authority for most funds
spent on compensatory mitigation.

The regulations on compensatory
mitigation under the CWA were
published jointly in the Federal
Register on April 10, 2008 (73 FR
19594), by: (a) The Department of
Defense, resulting in regulations at 33
CFR parts 325 and 332; and (b) the
Environmental Protection Agency,
resulting in regulations at 40 CFR part
230. For excerpts from these regulations
that are relevant to this comment, please
see our response to comment #108
above.

Consistent with the DOD and EPA
regulations, the Appendix C, section
(C)(1)(a) of the Policy allows the match
in a Federal financially assisted project
to be used to generate mitigation credits
if: The mitigation credits are solely the
result of any match over and above the
required minimum. This surplus match
must supplement what will be
accomplished by the Federal funds and
the required minimum match to
maximize the overall ecological benefits
of the restoration or conservation
project.

Comment (110): Five commenters said
they want to encourage collective action
to achieve conservation outcomes, and
leveraging multiple funding sources will
lead to bigger projects with greater
environmental benefits. They said the
Policy seems to support a scenario
where the EPA could fund $1 million of
a project, a city could fund $2 million,
but the city could not take any
mitigation credits if it claimed those
funds as match for the Federal grant.
The commenters said this scenario
could limit opportunities to create
greater conservation or environmental
benefit at a landscape scale.

Response: Under the commenters�
scenario, if a city provided match above
the required minimum, the Policy
would not present a barrier for this
��surplus�� match to generate mitigation
credits as long as the program�s
establishing authority(ies) or regulations
do not prohibit it. However, if a program
requires a minimum match, that
required minimum has effectively
already been dedicated to conservation
by the rules of the program. In those
programs where a minimum match is
required, the Federal funds and the
minimum match are essential
components of the financial assistance.
The award would not be possible
without that minimum match, so the
Policy does not allow either of these
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essential components to generate 
mitigation credits. 

This was a basic principle in the 
regulations that implement the 
compensatory mitigation requirements 
of the CWA, which is the authority for 
most funds spent on compensatory 
mitigation. The Service�s revised Policy 
is based on the same principle. If we 
were to allow the match required as a 
prerequisite for an award to generate 
mitigation credits, it would effectively 
subsidize those who are legally 
obligated to compensate for the 
environmental impacts of their 
proposed projects. 

Comment (111): Two commenters 
suggested the following text to reflect 
the importance of leveraging multiple 
funding sources in achieving landscape- 
scale outcomes: Public conservation 
funds cannot be used to meet regulatory 
compliance obligations. Where multiple 
sources of funding are used in 
conjunction with credit-generating 
activities, it is the permittee�s
responsibility to demonstrate
compliance with this requirement.
Public conservation funds can be used
to meet baseline conditions.

Response: The Policy authorizes the
use of specific funding sources that are,
or could be interpreted as ��public
conservation funds.�� The references to
such funding in the Policy are:

(a) Federal funding statutorily
authorized and/or appropriated for use
as compensatory mitigation for specific
projects or categories of projects
(Appendix C, section E(1)(b)).

(b) Federal funds needed to mitigate
environmental damage caused by a 
federally funded project (Appendix C, 
section E(1)(c)). 

(c) Revenue from a Natural Resource 
Damage Assessment and Restoration 
Fund settlement as long as the financial 
assistance program does not prohibit its 
use (Appendix C, section F). 

The Policy also affirms that States, 
tribes, and local governments are free to 
use Federal financial assistance (i.e., 
public conservation funds) to satisfy the 
mitigation requirements of State laws or 
regulations as long as that use is not 
contrary to any law, regulation, or 
policy of the State, tribal, or local 
government (Appendix C, section G(2)). 

We did not accept the commenter�s 
recommended language because it could 
lead to incorrect interpretations of the 
Policy. 

The commenter also recommended 
��public conservation funds�� be used to 
meet baseline conditions under the 
commenter�s definition of ��baseline.�� 
We addressed this issue in a previous 
response. 

Comment (112): One commenter said 
it is not workable to prohibit a site that 
has received Federal funds to generate 
credits. They suggested the Policy 
encourage the pooling of resources and 
the investment of mitigation dollars in 
the most valuable sites regardless of 
whether Federal funds have been 
invested on the site, especially for those 
uses not directly related to restoring 
greater sage-grouse habitat. The 
commenter said they believe thoughtful 
discussions and pertinent accounting 
will ensure Federal funds are not used 
to generate credits to offset the impacts 
of the private sector or create a conflict 
with the rules of additionality. 

Response: The authority for most 
funds spent on mitigation is the CWA. 
The regulations that implement the 
CWA�s compensatory mitigation
requirements were published jointly in
the Federal Register on April 10, 2008
(73 FR 19594), by: (a) The Department
of Defense, resulting in regulations at 33 
CFR parts 325 and 332; and (b) the
Environmental Protection Agency,
resulting in regulations at 40 CFR part 
230. Sections 332.3(a)(3) and
230.93(a)(3) indicate that compensatory
mitigation projects may be sited on
public or private lands. Credits for
compensatory mitigation projects on
public land must be based solely on
aquatic resource functions provided by
the compensatory mitigation project,
over and above those provided by
public programs already in place.
[Emphasis added.]

Sections 332.3(j)(2) and 230.93(j)(2) of
40 CFR part 230 state that, except for
projects undertaken by Federal agencies, 
or where Federal funding is specifically 
authorized to provide compensatory 
mitigation, federally funded aquatic 
resource restoration or conservation 
projects undertaken for purposes other 
than compensatory mitigation, such as 
the Wetlands Reserve Program, 
Conservation Reserve Program, and 
Partners for Wildlife Program activities, 
cannot be used for the purpose of 
generating compensatory mitigation 
credits for activities authorized by 
[Department of the Army] permits. 
However, compensatory mitigation 
credits may be generated by activities 
undertaken in conjunction with, but 
supplemental to, such programs in order 
to maximize the overall ecological 
benefits of the restoration or 
conservation project. [Emphasis added.] 

The CWA may have a limited effect 
on the habitat of the greater sage-grouse, 
but the underlying principles of its 
regulations are reasonable and 
appropriate for applicability to other 
statutory authorities for mitigation. 
Limiting any credits from projects on 

public lands to those based on resource
functions provided over and above
those already in place, avoids a
government subsidy to those already
legally obligated to compensate for
impacts of their projects. The Policy
adopts the basic principles of the CWA�s
compensatory mitigation regulations as
the foundation for all sources of
compensatory mitigation.

Comment (113): One commenter
noted Appendix C includes information
on the use of Service funds relative to
the need to obtain permits from the
Corps� regulatory program. To avoid
confusing these requirements with the
Corps� Civil Works requirements, they
suggested adding a statement that
Appendix C does not affect policies on
cost-sharing or non-Federal
contributions for the Corps� Civil Works
Program.

Response: The Policy directly affects
only those Federal financial assistance
programs and awards in which the
Service has the authority to approve or
disapprove applications. It also affects
real property or equipment either
acquired or improved with a Service-
administered financial assistance award
where the recipient must continue to
manage the real property or equipment
for its originally authorized purpose as
long as it is needed for that purpose.
The Policy has no effect on other
Federal agencies� policies on match or
cost share as long as those policies do
not affect: (a) Restrictions in this Policy
on the use of Service-administered
financial assistance awards for
generating compensatory mitigation
credits, and (b) the Service�s
responsibilities as identified in Federal
statutes or their implementing
regulations. The Policy does not take
precedence over the requirements of any
Federal statute or regulation, whether
that statute or regulation applies to a
Service program or a program of another
Federal agency. We added a new section
I to Appendix C to clarify these issues.

Comment (114): One commenter said
the Service�s proposed revised Policy is
inconsistent on in-lieu fee mitigation in
the context of financial assistance
programs. They sought further
explanation of the rationale of allowing
Federal funds to satisfy mitigation
requirements of State, tribal, or local
governments.

Response: The revised Policy
prohibits the use of proceeds from the
purchase of credits in an in-lieu fee
program as match unless both of the
following apply:

(a) The proceeds are over and above
the required minimum match. This
surplus match must supplement what
will be accomplished by the Federal
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funds and the required minimum match 
to maximize the overall ecological 
benefits of the project. 

(b) The statutory authority(ies) for the 
financial-assistance program and 
program-specific regulations (if any) do 
not prohibit the use of match or program 
funds for mitigation. 

This prohibition is consistent with the 
underlying principles of the regulations 
implementing the compensatory 
mitigation requirements of the CWA, 
which is the authority for most funds 
spent on mitigation. Please see relevant 
excerpts from the regulations published 
jointly by The Department of Defense 
and the EPA within our response to 
comment #108 above. 

The Service�s revised Policy defers to
these regulations for mitigation required
by the CWA (Dept. of the Army
permits). It also adopts the underlying
principles of these regulations as the
foundation for mitigation required by
authorities other than the CWA.
Restricting the ability of financial
assistance programs to generate
compensatory mitigation credits is a
reasonable requirement to avoid the
equivalent of a Federal subsidy to those
who are legally obligated to compensate
for the environmental impacts of their
proposed projects. 

The rationale of allowing the use of 
Federal funds to satisfy mitigation 
requirements of State, tribal, or local 
governments is based on 33 CFR 
332.3(j)(1) and 40 CFR 230.93(j)(1), 
which have the force and effect of law 
only for the compensatory mitigation 
requirements of the CWA. However, the 
basic approach of these regulations is 
reasonable and appropriate for use as 
the foundation of a Service policy on 
mitigation in the context of financial 
assistance when the authority for 
mitigation is in a statute other than the 
CWA. 

The regulations at 33 CFR 332.3(j)(1) 
and 40 CFR 230.93(j)(1) read: 

(j) Relationship to other Federal, 
State, tribal, and local programs. (1) 
Compensatory mitigation projects for 
DA [Department of the Army] permits 
may also be used to satisfy the 
environmental requirements of other 
programs, such as State, tribal, or local 
wetlands regulatory programs, other 
Federal programs such as the Surface 
Mining Control and Reclamation Act, 
Corps civil works projects, and 
Department of Defense military 
construction projects, consistent with 
the terms and requirements of these 
programs and subject to the following 
considerations: (i) The compensatory 
mitigation project must include 
appropriate compensation required by 
the DA permit for unavoidable impacts 

to aquatic resources authorized by that 
permit. (ii) Under no circumstances may 
the same credits be used to provide 
mitigation for more than one permitted 
activity. However, where appropriate, 
compensatory mitigation projects 
including mitigation banks and in-lieu 
fee projects, may be designed to 
holistically address requirements under 
multiple programs and authorities for 
the same activity. 

The wording of Appendix C, section 
G may have led the commenter to 
incorrectly conclude that Service- 
administered financial assistance may 
be awarded explicitly for the purpose of 
satisfying the mitigation requirements of 
a State, tribal, or local government. We 
changed the wording of section G to 
avoid any misunderstanding on this 
issue. 

Comment (115): One commenter
asked what, if any, impacts might be
considered for administration of the
Service�s Wildlife and Sport Fish 
Restoration Program (WSFR) and State 
fish and wildlife agency obligations 
related to that program. They requested 
potential programmatic impacts be 
noted in the Policy, and the existing 
Joint Federal/State Task Force on 
Federal Assistance Policy (JTF) be 
engaged. This commenter appreciated 
the Policy�s emphasis on collaboration 
and coordination, but suggested we also 
cite 43 CFR part 24, Department of the 
Interior Fish and Wildlife Policy: State- 
Federal Relationships. They also said 
the Service should consult with the 
States and other affected governments 
before selecting plans to guide 
mitigation, and that great deference 
should be given to State-prepared plans. 

Response: It is difficult to assess the 
impact of the Policy on WSFR because 
the Service has never had any 
comprehensive national policy on the 
role of mitigation in its financial 
assistance programs. The CWA is the 
authority for most funds spent on 
mitigation, and it is the only Federal 
statutory authority for mitigation that 
addresses mitigation in the context of 
financial assistance. The Policy does not 
(and cannot) change the CWA 
regulations on compensatory mitigation, 
which have been in effect since 2008. 
The Policy will give grants managers in 
the Service and in recipient agencies a 
better awareness and understanding of 
these regulations. 

In addition to the 2008 CWA 
regulations, an element of continuity in 
this Policy is its treatment of the Natural 
Resource Damage Assessment and 
Restoration Fund. This Policy 
incorporates the findings of a 1999 
Solicitor�s Opinion determining that 

revenue from this fund was eligible as
match.

As for the commenter�s
recommendation that we consult with
the States and other affected
governments before selecting plans to
guide mitigation, on March 8, 2016, we
published the proposed revised Policy
in the Federal Register, and invited all
interested parties to comment during a
60-day comment period. On May 12,
2016, we extended the comment period
for an additional 30 days. We are
pleased to have received the
recommendations of the Association of
Fish and Wildlife Agencies, which
represents State fish and wildlife
agencies.

As for the comment that we engage
the Joint Federal/State Task Force on
Federal Assistance Policy on the
potential impacts to the WSFR program,
we welcome any JTF engagement on the
implementation of Appendix C. We are
also open to future input that: (a)
Clearly improves implementation of
Appendix C; (b) fully complies with
existing statutes and regulations; (c)
carries out the general policy and
principles stated in section 4 of the
Policy, with special attention to the goal
of a net conservation gain; (d) maintains
a consistent approach in satisfying the
requirements of all statutory authorities
for mitigation to the extent possible; (e)
ensures additionality (see section 6) for
any proposed change in locating
compensatory mitigation on public or
private lands already designated for the
conservation of natural resources; and
(f) does not subsidize those who are
legally obligated to compensate for the
environmental impacts of their
proposed projects.

Section G of Appendix C of the
revised Policy may be of special interest
to the Association of Fish and Wildlife
Agencies, as it affirms the rights of
States, tribes, and local governments to
structure the mitigation requirements of
their own laws and regulations however
they choose. The Service�s revised
Policy does not affect mitigation
required by State, tribal, or local law.

We added the 43 CFR part 24
reference to Appendix A, section C per
the comment.

To address the comment that we give
great deference to State-prepared plans
that guide mitigation, we will convert
the existing section H in Appendix C to
section I, and add the following to the
new section H: When evaluating
existing plans under sections H.2.a or b,
the Service must defer to State and
tribal plans to determine which
additional benefits to count toward
achieving the mitigation planning goal
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as long as the plans are consistent with 
Federal law, regulation, and this Policy. 

Comment (116): One commenter 
noted that the way financial assistance 
programs addressed in Appendix A are 
described in section 3.5 may become 
outdated. The number of financial 
assistance programs recently increased 
to 61. Instead of using a number that 
will change frequently, they suggested 
revising the first sentence to read: 

The Service has more than 60 
financial assistance programs, which 
collectively disburse. . . . 

Response: We made the suggested 
revision. 

Comment (117): One commenter 
addressed the interaction between the 
Service�s financial assistance programs 
described in Appendix C with section 4, 
General Policy and Principles. The 
commenter was concerned that the 
following concept in paragraph (g) 
would be applied inconsistently unless 
additional guidance was provided: ��The 
Service will recommend or require that 
compensatory mitigation be . . . 
additional to any existing or foreseeably 
expected conservation efforts planned 
for the future.�� The commenter said the 
following scenarios need clarification: 

(1) A master plan for a land- 
management unit has an objective that 
calls for a specific conservation action
to be accomplished in the next 15 years.
If funding has not yet been appropriated
or allocated to accomplish the
conservation action, would the master-
plan objective qualify as a ��foreseeably
expected�� conservation effort planned
for the future?

(2) The establishing statutory
authority of a land-management agency 
makes that agency responsible for 
specific management actions, but the 
agency does not have enough funds to 
carry out these management actions? 
Would those management actions for 
which the agency is statutorily 
responsible qualify as an ��existing or 
foreseeably expected�� conservation 
effort? 

(3) The partners in a grant-funded 
land-acquisition project have committed 
to use non-Federal and non-match funds 
to complete specific types of restoration 
or enhancement on the project area. 
These commitments contributed to the 
project being recommended for funding 
by the grant program�s ranking panel. 
Would these commitments qualify as an 
��existing or foreseeably expected�� 
conservation effort? 

Response: The regulations 
implementing the compensatory 
mitigation requirements of the CWA at 
33 CFR 332.7(a) and 40 CFR 230.97(a) 
state that: 

Long-term protection may be
provided through real estate
instruments such as conservation
easements held by entities such as
Federal, State, tribal, or local resource
agencies, nonprofit conservation
organizations, or private land manager;
the transfer of title to such entities; or
by restrictive covenants. For
government property, long-term
protection may be provided through
Federal facility management plans or
integrated natural resources
management plans.

These regulations regard facility-
management plans and integrated
natural-resources management plans as
providing long-term protection. We
used this as part of the basis for
clarifying what would qualify as
��existing or foreseeably expected
conservation efforts planned for the
future.�� We addressed the issues and
scenarios raised by the commenter in
Appendix C, section H.

Comment (118): One commenter
addressed the interaction between the
Service�s financial assistance programs
described in Appendix C and provisions
of section 5.7.2, Recommendations for
Locating Mitigation on Public or Private
Lands. They asked for clarification on
whether the following would be
considered public land:

(a) Real property owned by
��instrumentalities�� of government, such
as a regional water management district?

(b) An interest in real property that is
less than full fee title, such as a
conservation easement or a leasehold
estate?

(c) Real property owned by tribal
governments?

(d) Real property held by
nongovernmental entities, but acquired
with Federal financial assistance. In
such cases, the Federal awarding agency
does not have an ownership interest in
the property, but it does have the
following legal rights defined in
regulation:

(1) Approving encumbrances to the
title,

(2) Approving or giving instructions
for disposition of real property no
longer needed for its originally
authorized purpose, and

(3) Receiving a share of the proceeds
resulting from disposition of real
property when the Federal awarding
agency authorizes sale on the open
market or transfer to the grant recipient.

Response: Examples (a), (b), and (c)
would be public land for purposes of
the Policy. However, if the government
or public agency owns a fee with
exceptions to title as in example (b), the
Policy applies only to the interest
owned by a government or public

agency. It has no effect on interests not
owned by a government or public
agency. Example (d) would be
considered public land only if the
interest in real property is owned by the
Federal Government; a State, tribal, or
local government; or an agency or
instrumentality of one of these
governments. We have provided
clarification in Appendix C, section H.

Comment (119): One commenter said
terms in section 5.7.2,
Recommendations for Locating
Mitigation on Public or Private Lands,
had implications for the material in
Appendix C and were unclear.
Specifically, they asked for an
explanation of the difference between
the proposed language of this Policy in
section 5.7.2: ��measures the public
agency is foreseeably expected to
implement absent the mitigation�� and
the language of the regulations jointly
issued by the EPA at 40 CFR
230.93(a)(3) and the Corps at 33 CFR
332.3(a)(3): ��Credits for compensatory
mitigation projects on public land must
be based solely on aquatic resource
functions provided by the compensatory
mitigation project, over and above those
provided by public programs already
planned or in place.��

Response: The language in section
5.7.2 and in the EPA/Corps regulation
has different purposes, but both are
applications of the principle of
additionality, which this Policy defines
as: A compensatory mitigation measure
is additional when the benefits of a
compensatory mitigation measure
improve upon the baseline conditions of
the impacted resources and their values,
services, and functions in a manner that
is demonstrably new and would not
have occurred without the
compensatory mitigation measure.

The measures described in section
5.7.2 are effectively those described in
the regulatory language as: Those
provided by public programs already
planned.

Appendix C, section H explains how
to determine what qualifies as ��baseline
conditions . . . that a public land
management agency is foreseeably
expected to implement absent the
mitigation.��

Comment (120): One commenter
addressed Appendix C, section H, Can
a mitigation proposal be located on land
acquired under a Federal financial
assistance award? They said despite this
section title, section 5.7.2,
Recommendations for Locating
Mitigation on Public or Private Lands,
seems to apply to everything covered by
the Policy, including financial
assistance awards. They suggested that
if section 5.7.2 applies to financial
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assistance awards, we clarify that 
Appendix C, section H supplements 
section 5.7.2. 

Response: Most lands acquired under 
Service-approved or administered 
financial assistance awards are 
dedicated to conservation, but not all 
are public land. We have revised section 
H to acknowledge the applicability of 
section 5.7.2 to land already designated 
for conservation. 

Comment (121): One commenter said 
the Authorities and Direction for
Service Mitigation Recommendations
listed in Appendix A needed additional 
references related to the financial
assistance programs described in
Appendix C. They suggested the
following authorities for the two Service
grant programs that have an authorizing
statute or regulation prohibiting the use
mitigation in the program be added to
Appendix A:

North American Wetlands Conservation 
Act, 16 U.S.C. 4401 et seq. 

National Coastal Wetlands Conservation 
Grants, 16 U.S.C. 3954, 50 CFR part 
84. 

Response: We added the North
American Wetlands Conservation Act,
16 U.S.C. 4401 et seq. to Appendix A,
section B, Additional Legislative
Authorities. We added the National
Coastal Wetlands Conservation Grants,
16 U.S.C. 3954, 50 CFR part 84 to
Appendix A, section C, Implementing
Regulations.

Comment (122): One commenter 
addressed the ineligibility of the use of 
mitigation in the National Coastal 
Wetlands Conservation program. They 
suggested that inserting the following as 
the ninth sentence in the introductory 
paragraph would avoid any potential 
misunderstandings: Consistent with the 
Service�s Mitigation Policy, the 
regulations at 50 CFR part 84 authorize 
the use of Natural Resource Damage 
Assessment funds as match in the 
National Coastal Wetlands Conservation 
Program. 

Response: We added the sentence as 
recommended. 

Comment (123): For further clarity, 
one commenter recommended editing in 
Appendix C, section B, Where do most 
mitigation issues occur in financial 
assistance? Specifically, they suggested 
the first sentence in the answer to 
Question B be replaced with: Most 
mitigation issues in financial assistance 
relate to: (a) The proposed use of 
mitigation funds on land acquired with 
Federal financial assistance, and (b) the 
use as match of mitigation funds and in- 
kind contributions derived from 
mitigation funds. 

Response: We replaced the first 
sentence as recommended by the 
commenter. 

Comment (124): One commenter 
noted that in a recent mitigation project 
proposed for siting on land acquired 
with Federal financial assistance, the 
landowner asserted that the mitigation 
project should be acceptable to the 
Service because it was acceptable to the 
Corps. To address such implementation 
questions, the commenter suggested
adding a new section that examines the
responsibilities of the Corps and the
Service for approving specific decisions
related to the limited role ofmitigation
in financial assistance programs. They
said, where appropriate, the new section
would give the legal basis of their
respective roles.

Response:The District Engineer of the 
Corps has the authority to impose 
conditions on a Department of the Army 
(DA) permit under the CWA, including 
conditions on the type and location of 
compensatory mitigation. However, no 
mitigation project, whether it is under 
the authority of the CWA or any other 
Federal statute, can interfere with the 
purposes of a financially assisted 
project. If the conditions in a DA permit
will affect a financially assisted project
for which the Service is responsible,
those conditions must be acceptable to
the Service before the permitted activity
is initiated.

Even if a mitigation project under the 
CWA will not affect one of its 
financially assisted projects, the Service 
may be a member of the Interagency 
Review Team that reviews 
documentation for the establishment of 
mitigation banks and in-lieu fee 
programs. The respective roles of the 
Corps and the Service in carrying out 
the compensatory mitigation 
requirements of the CWA are described 
in more detail in 33 CFR parts 325 and 
332, and 40 CFR part 230. 

For mitigation projects that will affect 
a financially assisted project in a 
program where it approves or 
administers awards, the Service is 
responsible for the following decisions: 

(a) Can real property and equipment 
acquired under a Service-administered 
financial assistance award be used for 
purposes of compensatory mitigation? 

The Service makes this decision based 
on 2 CFR 200.311(b) and 2 CFR 
200.313(a�c), which addresses real 
property and equipment (respectively), 
with special reference to the Service�s 
authority to approve encumbrances and 
its right to receive a share of proceeds 
from a disposition when property is no 
longer needed for the purposes of the 
original award. 50 CFR 80.132�135 also 
apply to real property acquired under 

the Wildlife Restoration program, Sport
Fish Restoration program, and
Enhanced Hunter Education and Safety
programs, and will guide mitigation in
financial assistance programs.

(b) Can real property that includes a
capital improvement funded by a
Service-administered financial
assistance award be used for purposes
of compensatory mitigation during the
useful life ofthe capital improvement?

The Service makes this decision based
on 2 CFR 200.311(b). Regulations at 50
CFR 80.132�135 may also be applicable
to a capital improvement funded by an
award from the Wildlife Restoration
program, Sport Fish Restoration
program, and Enhanced Hunter
Education and Safety programs.
��Capital improvement�� means (a) a
structure that costs at least $25,000 to
build; or (b) the alteration, renovation,
or repair of a structure that increases the
structure�s useful life by at least 10 years
or its market value by at least $25,000.
A financial assistance program may
have its own definitions of capital
improvement for purposes of
compensatory mitigation as long as it
includes all capital improvements as
defined here.

(c) Can real property managed,
maintained, or operated with funding
from a Service-administered financial
assistance award be used for purposes
of compensatory mitigation?

The Service makes this decision based
on 2 CFR 200.300.311(a) and (b).
Regulations at 50 CFR 80.134 also apply
to real property managed, maintained,
or operated by an award from the
Wildlife Restoration program, Sport
Fish Restoration program, and
Enhanced Hunter Education and Safety
programs.

(d) Are funds or in-kind contributions
that have been used or will be used to
satisfy compensatory-mitigation
requirements eligible as match in a
Service-administered financial
assistance program?

The Service makes this decision based
on 2 CFR 200.300; 2 CFR 200.403(a);
and 2 CFR 200.404(a), (b), and (d). For
compensatory mitigation required by
the CWA, the Service makes this
decision in compliance with 33 CFR
332.3(j)(2) and 40 CFR 230.93(j)(2). The
final rule for these regulations was
published in the Federal Register on
April 10, 2008 (73 FR 19594). Its
preamble clarifies the intent of
§§332.3(j)(2) and 230.93(j)(2) in the
following example: . . . if a Federal
program has a 50 percent landowner
match requirement, neither the federally
funded portion of the project, nor the
landowner�s 50 percent match, which is
part of the requirements for obtaining
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Federal funding, may be used for
compensatory mitigation credits.
However, if the landowner provides a
greater than 50 percent match, any
improvements provided by the
landowner over and above those
required for federal funding could be
used as compensatory mitigation
credits.

National Environmental Policy Act
(NEPA)

We have analyzed this Policy in
accordance with the criteria of the
National Environmental Policy Act, as
amended (NEPA) (42 U.S.C. 4332(c)),
the Council on Environmental Quality�s
Regulations for Implementing the
Procedural Provisions of NEPA (40 CFR
parts 1500�1508), and the Department
of the Interior�s NEPA procedures (516
DM 2 and 8; 43 CFR part 46). Issuance
of policies, directives, regulations, and
guidelines are actions that may
generally be categorically excluded
under NEPA (43 CFR 46.210(i)). Based
on comments received, we determined
that a categorical exclusion can apply to
this Policy, but nevertheless, the Service
chose to prepare an environmental
assessment (EA) to inform decision
makers and the public regarding the
possible effects of the policy revisions.
We announced our intent to prepare an
EA pursuant to NEPA when we
published the proposed revised policy.
We requested comments on the scope of
the NEPA review, information regarding
important environmental issues that
should be addressed, the alternatives to
be analyzed, and issues that should be
addressed at the programmatic stage in
order to inform the site-specific stage
during the comment period on the
proposed revised policy. Comments
from the public were considered in the
drafting of the final EA. The final EA is
available on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0126.

Authority

The multiple authorities for this
action include the: Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.); Fish and Wildlife Coordination
Act, as amended, (16 U.S.C. 661�
667(e)); National Environmental Policy
Act (42 U.S.C. 4371 et seq.); and others
identified in section 2 and Appendix A
of this Policy.

Mitigation Policy of the U.S. Fish and
Wildlife Service

1. Purpose

This Policy applies to all actions for
which the U.S. Fish and Wildlife
Service (Service) has specific authority

to either recommend or to require the
mitigation of impacts to fish, wildlife, 
plants, and their habitats. Most 
applications of this Policy are advisory. 
The purpose of this Policy is to provide 
guidance to Service personnel in 
formulating and delivering 
recommendations and requirements to 
action agencies and project proponents 
so that they may avoid, minimize, and 
compensate for action-caused impacts to 
species and their habitats. 

The guidance of this Policy: 
• Provides a framework for 

formulating measures to maintain or 
improve the status of affected species 
through an application of the mitigation 
hierarchy informed by a valuation of 
their affected habitats; 
• will help align Service- 

recommended mitigation with 
conservation objectives for affected 
resources and the strategies for 
achieving those objectives at 
ecologically relevant scales; 
• will allow action agencies and 

proponents to anticipate Service 
recommendations and plan for 
mitigation measures early, thus avoiding 
delays and assuring equal consideration 
of fish and wildlife conservation with 
other action purposes; and 
• allows for variations appropriate to 

action- and resource-specific 
circumstances. 

This Policy supersedes the Fish and 
Wildlife Service Mitigation Policy (46 
FR 7644�7663) published in the Federal 
Register on January 23, 1981. 
Definitions for terms used throughout 
this Policy are provided in section 6. 

2. Authority

The Service has jurisdiction over a 
broad range of fish and wildlife 
resources. Service authorities are 
codified under multiple statutes that 
address management and conservation 
of natural resources from many 
perspectives, including, but not limited 
to, the effects of land, water, and energy 
development on fish, wildlife, plants, 
and their habitats. We list below the 
statutes that provide the Service, 
directly or indirectly through delegation 
from the Secretary of the Interior, 
specific authority for conservation of 
these resources and that give the Service 
a role in mitigation planning for actions 
affecting them. We further discuss the 
Service�s mitigation planning role under 
each statute and list additional 
authorities in Appendix A. 
• Bald and Golden Eagle Protection Act, 

16 U.S.C. 668 et seq. (Eagle Act)
• Endangered Species Act of 1973, as 

amended, 16 U.S.C. 1531 et seq. (ESA) 
• Federal Land and Policy Management 

Act, 43 U.S.C. 1701 et seq. (FLPMA) 

• Federal Power Act, 16 U.S.C. 791� 
828c (FPA)

• Federal Water Pollution Control Act
(Clean Water Act), 33 U.S.C. 1251 et
seq. (CWA)

• Fish and Wildlife Conservation Act,
16 U.S.C. 2901�2912

• Fish and Wildlife Coordination Act,
as amended, 16 U.S.C 661�667(e)
(FWCA)

• Marine Mammal Protection Act of
1972, as amended, 16 U.S.C. 1361 et
seq. (MMPA)

• Migratory Bird Treaty Act, 16 U.S.C.
703�712 (MBTA)

• National Environmental Policy Act,
42 U.S.C. 4371 et seq. (NEPA)

• National Wildlife Refuge System
Administration Act, 16 U.S.C. 668dd
et seq.

While all of the statutes listed above
give the Service an advisory role in fish
and wildlife mitigation, not all of them
give the Service authority to require
others to implement the mitigation
measures we identify. Circumstances
under which the Service has specific
authority to require, consistent with
applicable laws and regulations, one or
more forms of mitigation for impacts to
fish and wildlife resources include:
• Actions that the Service carries out,

i.e., the Service is the action proponent;
• actions that the Service funds;
• actions to restore damages to fish

and wildlife resources caused by spills
of oil and other hazardous materials
under the Oil Pollution Act and the
Comprehensive Environmental
Response, Compensation, and Liability
Act;
• actions of other Federal agencies

that require an incidental take statement
under section 7 of the ESA (measures to
minimize the impact of the incidental
taking on the species);
• actions of non-Federal entities that

require an incidental take permit under
section 10 of the ESA (measures to
minimize and mitigate the impacts of
the taking on the species to the
maximum extent practicable);
• fishway prescriptions under section

18 of the FPA, which minimize, rectify,
or reduce over time through
management, the impacts of non-
Federal hydropower facilities on fish
passage;
• license conditions under section

4(e) of the FPA for non-Federal
hydropower facilities affecting Service
properties (e.g., a National Wildlife
Refuge) for the protection and
utilization of the Federal reservation
consistent with the purpose for which 
such reservation was created or
acquired;
• actions that require a ��Letter of

Authorization�� or ��Incidental
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Harassment Authorization�� under the
MMPA; and
• actions that require a permit for

non-purposeful (incidental) take of
eagles under the Eagle Act.

Our aim with this Policy is to provide
a common framework for Service
discretion across the full range of our
authorities, including those listed above
for which the Service may require
mitigation, but the Policy does not alter
or substitute for the regulations
implementing any of these authorities.

3. Scope

3.1. Actions

This Policy applies to all Service
activities related to evaluating the
effects of proposed actions and
subsequent recommendations or
requirements to mitigate impacts to
resources, defined in section 3.2. For
purposes of this Policy, actions include:
(a) Activities conducted, authorized,
licensed, or funded by Federal agencies
(including Service-proposed activities);
(b) non-Federal activities to which one
or more of the Service�s statutory
authorities apply to make mitigation
recommendations or specify mitigation
requirements; and (c) the Service�s
provision of technical assistance to
partners in collaborative mitigation
planning processes that occur outside of
individual action review.

3.2. Resources

This Policy may apply to specific
resources based on any Federal
authority or combination of authorities,
such as treaties, statutes, regulations, or
Executive Orders, that empower the
Federal Government to manage, control,
or protect fish, wildlife, plants, and
their habitats that are affected by
proposed actions. Such Federal
authority need not be exclusive,
comprehensive, or primary, and in
many cases, may overlap with that of
States or tribes or both.

This Policy applies to those resources
identified in statute or implementing
regulations that provide the Service
authority to make mitigation
recommendations or specify mitigation
requirements for the actions described
in section 3.1. The scope of resources
addressed by this Policy is inclusive of,
but not limited to, the Federal trust fish
and wildlife resources concept.

The Service has traditionally
described its trust resources as
migratory birds, federally listed
endangered and threatened species,
certain marine mammals, and inter-
jurisdictional fish. Some authorities
narrowly define or specifically identify
covered taxa, such as threatened and

endangered species, marine mammals, 
or the species protected by the 
Migratory Bird Treaty Act. This Policy 
applies to trust resources; however, 
Service Regions and field stations retain 
discretion to recommend mitigation for 
other resources under appropriate 
authorities. 

The types of resources for which the 
Service is authorized to recommend 
mitigation also include those that 
contribute broadly to ecological
functions that sustain species. The
definitions of the terms ��wildlife�� and 
��wildlife resources�� in the Fish and 
Wildlife Coordination Act include birds, 
fishes, mammals, and all other classes of 
wild animals, and all types of aquatic 
and land vegetation upon which 
wildlife is dependent. Section 404 of the 
Clean Water Act (33 CFR 320.4) codifies 
the significance of wetlands and other 
waters of the United States as important 
public resources for their habitat value, 
among other functions. 

The Endangered Species Act 
envisions a broad consideration when 
describing its purposes as providing a 
means whereby the ecosystems upon 
which endangered and threatened 
species depend may be conserved and 
when directing Federal agencies at 
section 7(a)(1) to utilize their authorities 
in furtherance of the purposes of the 
ESA by carrying out programs for the 
conservation of listed species. The 
purpose of the National Environmental 
Policy Act (NEPA) also establishes an 
expansive focus in promoting efforts 
that will prevent or eliminate damage to 
the environment while stimulating 
human health and welfare. In NEPA, 
Congress recognized the profound 
impact of human activity on the natural 
environment, particularly through 
population growth, urbanization, 
industrial expansion, resource 
exploitation, and new technologies. 
NEPA further recognized the critical 
importance of restoring and maintaining 
environmental quality, and declared a 
Federal policy of using all practicable 
means and measures to create and 
maintain conditions under which 
humans and nature can exist in 
productive harmony. These statutes 
address systemic concerns and provide 
authority for protecting habitats and 
landscapes. 

3.3. Exclusions 

This Policy does not apply 
retroactively to completed actions or to 
actions specifically exempted under 
statute from Service review. It does not 
apply where the Service has already 
agreed to a mitigation plan for pending 
actions, except where: (a) New activities 
or changes in current activities would 

result in new impacts; (b) a law
enforcement action occurs after the
Service agrees to a mitigation plan; (c)
an after-the-fact permit is issued; or (d)
where new authorities or failure to
implement agreed-upon
recommendations, warrant new
mitigation planning. Service personnel
may elect to apply this Policy to actions
that are under review as of the date of
its final publication.

3.4. Applicability to Service Actions

This Policy applies to actions that the
Service proposes, including those for
which the Service is the lead or co-lead
Federal agency for compliance with
NEPA. However, it applies only to the
mitigation of impacts to fish, wildlife,
plants, and their habitats that are
reasonably foreseeable from such
proposed actions. When it is the Service
that proposes an action, the Service
acknowledges its responsibility, during
early planning for design of the action,
to consult with Tribes, and to consider
the effects to, and mitigation for,
impacts to resources besides fish,
wildlife, plants, and their habitats (e.g.,
cultural and historic resources,
traditional practices, environmental
justice, public health, recreation, other
socio-economic resources, etc.).
Consistent with NEPA (42 U.S.C.
4332(A)) (40 CFR 1500.2 and 1501.2)
and the CEQ and the Advisory Council
on Historic Preservation (ACHP), NEPA
NHPA Section 106 Handbook, these
reviews will be integrated into the
decisionmaking process at the earliest
possible point in planning for the
action. This Policy neither provides
guidance nor supersedes existing
guidance for mitigating impacts to
resources besides those defined in
section 3.2, Resources.

NEPA requires the action agency to
evaluate the environmental effects of
alternative proposals for agency action,
including the environmental effects of
proposed mitigation (e.g., effects on
historic properties resulting from habitat
restoration). Considering impacts to
resources besides fish and wildlife
requires the Service to coordinate with
entities having jurisdiction by law,
special expertise, or other applicable
authority. Appendix B further discusses
the Service�s consultation
responsibilities with tribes related to
fish and wildlife impact mitigation, e.g.,
statutes that commonly compel the
Service to address the possible
environmental impacts of mitigation
activities for fish and wildlife resources.
It also supplements existing Service
NEPA guidance by describing how this
Policy integrates with the Service�s
decisionmaking process under NEPA.
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3.5. Financial Assistance Programs and 
Mitigation 

The Service has more than 60 
financial assistance programs, which
collectively disburse more than $1
billion annually to non-Federal
recipients through grants and
cooperative agreements. Most programs
leverage Federal funds by requiring or
encouraging the commitment of
matching cash or in-kind contributions.
Recipients have acquired approximately
10 million acres in fee title,
conservation easements, or leases
through these programs. To foster
consistent application of financial
assistance programs with respect to
mitigation processes, Appendix C
addresses the limited role that specific 
types of mitigation can play in financial 
assistance programs. 

4. General Policy and Principles 

The mission of the Service is working 
with others to conserve, protect, and 
enhance fish, wildlife, plants, and their 
habitats for the continuing benefit of the 
American people. In furtherance of this 
mission, the Service has a responsibility 
to ensure that impacts to fish, wildlife, 
plants, and their habitats in the United 
States, its territories, and possessions 
are considered when actions are 
planned, and that such impacts are 
mitigated so that these resources may 
provide a continuing benefit to the 
American people. Consistent with 
Congressional direction through the 
statutes listed in the ��Authority�� 
section of this Policy, the Service will 
provide timely and effective 
recommendations to conserve, protect, 
and enhance fish, wildlife, plants, and 
their habitats when proposed actions 
may reduce the benefits thereof to the 
public. 

Fish and wildlife and their habitats 
are resources that provide commercial, 
recreational, social, and ecological value 
to the Nation. For Tribal Nations, 
specific fish and wildlife resources and 
associated landscapes have traditional 
cultural and religious significance. Fish 
and wildlife are conserved and managed 
for the people by State, Federal, and 
tribal governments. If reasonably 
foreseeable impacts of proposed actions 
are likely to reduce or eliminate the 
public benefits that are provided by 
such resources, these governments have 
shared responsibility or interest in 
recommending means and measures to 
mitigate such losses. Accordingly, in the 
interest of serving the public, it is the 
policy of the U.S. Fish and Wildlife 
Service to seek to mitigate losses of fish, 
wildlife, plants, their habitats, and uses 
thereof resulting from proposed actions. 

The following fundamental principles
will guide Service-recommended
mitigation, as defined in this Policy,
across all Service programs.

a. The goal is a net conservation gain.
The Service�s mitigation planning goal
is to improve (i.e., a net gain) or, at
minimum, to maintain (i.e., no net loss)
the current status of affected resources,
as allowed by applicable statutory
authority and consistent with the
responsibilities of action proponents
under such authority. As informed by
established conservation objectives and
strategies, Service mitigation
recommendations will focus primarily
on important, scarce, or sensitive
resources, and will specify the means
and measures that achieve the planning
goal.

b. Observe an appropriate mitigation
sequence. The Service recognizes it is
generally preferable to take all
appropriate and practicable measures to
avoid and minimize adverse effects to
resources, in that order, before
compensating for remaining impacts.
However, to achieve the best possible
conservation outcomes, the Service
recognizes that some limited
circumstances may warrant a departure
from this preferred sequence. The
Service will prioritize the applicable
mitigation types based on a valuation of
the affected resources as described in
this Policy in a landscape conservation
context.

c. Avoid high-value habitats. The
Service will seek avoidance of all
impacts to high-value habitats. High-
value habitats make an exceptional
contribution to the conservation of
species. Preventing impacts to these
habitats is the most effective means of
maintaining the current status of a
species, which is the minimum goal of
this Policy.

d. A landscape approach will inform
mitigation. The Service will integrate
mitigation into a broader ecological
context with applicable landscape-level
conservation plans, where available,
when developing, approving, and
implementing plans, and by steering
mitigation efforts in a manner that will
best contribute to achieving
conservation objectives. The Service
will consider climate change and other
stressors that may affect ecosystem
integrity and the resilience of fish and
wildlife populations, which will inform
the scale, nature, and location of
mitigation measures necessary to
achieve the best possible conservation
outcome. The Service will foster
partnerships with Federal and State
partners, tribes, local governments, and
other stakeholders to design mitigation
strategies that will prevent fragmented

landscapes and restore core areas and
connectivity necessary to sustain
species.

e. Ensure consistency and
transparency. The Service will use
timely and transparent processes that
provide predictability and uniformity
through the consistent application of
standards and protocols as may be
developed to achieve effective
mitigation.

f. Science-based mitigation. The
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy.

g. Durability. The Service will
recommend or require that mitigation
measures are durable, and at a
minimum, maintain their intended
purpose for as long as impacts of the
action persist on the landscape. The
Service will recommend or require that
action proponents provide assurances of
durability, including financial
assurances, to support the development,
maintenance, and long-term
effectiveness of the mitigation measures.

h. Effective compensatory mitigation.
The Service will recommend
implementing compensatory mitigation
before the impacts of an action occur.
The Service will recommend
compensatory mitigation that provides
benefits to the affected species that are
additional to the benefits of existing
conservation efforts or those planned for
the reasonably foreseeable future. To
ensure consistent implementation of
compensatory mitigation, the Service
will support the application of
equivalent standards, regardless of the
mechanism used to provide
compensatory mitigation.

5. Mitigation Framework

This section of the Policy provides the
conceptual framework and guidance for
implementing the general policy and
principles declared in section 4 in an
action- and landscape-specific
mitigation context. Implementation of
the general policy and principles as well
as the direction provided in 600 DM 6
occurs by integrating landscape scale
decisionmaking within the Service�s
existing process for assessing effects of
an action and formulating mitigation
measures. The key terms used in
describing this framework are defined in
section 6, Definitions.

The Service recommends or requires
mitigation under one or more Federal
authorities (section 2) when necessary
and appropriate to avoid, minimize,
and/or compensate for impacts to
resources (section 3.2) resulting from
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proposed actions (section 3.1). Our goal 
for mitigation is to achieve a net 
conservation gain or, at minimum, no 
net loss of the affected resources 
(section 4). Sections 5.1 through 5.9, 
summarized below, provide an 
overview of the mitigation framework 
and describe how the Service will 
engage actions as part of its process of 
assessing the effects of an action and 
formulating mitigation measures that 
would achieve this goal. Variations 
appropriate to action-specific 
circumstances are permitted; however, 
the Service will provide action 
proponents with the reasons for such 
variations. 

Synopsis of the Service Mitigation 
Framework 

5.1. Integrating Mitigation Planning 
with Conservation Planning. The 
Service will utilize landscape-scale 
approaches and landscape conservation
planning to inform mitigation, including
identifying areas for mitigation that are
most important for avoiding and
minimizing impacts, improving habitat
suitability, and compensating for
unavoidable impacts to species.
Proactive mitigation plans can achieve
efficiencies for attaining conservation
objectives while streamlining the
planning and regulatory processes for
specific landscapes and/or classes of
actions within a landscape.

5.2. Collaboration and Coordination.
At both the action and landscape scales,
the Service will collaborate and
coordinate with action proponents and
with our State, Federal, and tribal 
conservation partners in mitigation. 

5.3. Assessment. Assessing the effects 
of proposed actions and proposed 
mitigation measures is the basis for 
formulating a plan to meet the
mitigation policy goal. This Policy does 
not endorse specific methodologies, but 
does describe several principles of 
effects assessment and general 
characteristics of methodologies that the 
Service will use in implementing this 
Policy. 

5.4. Evaluation Species. The Service 
will identify the species evaluated for 
mitigation purposes. The Service should 
select the smallest set of evaluation 
species necessary, but include all 
species for which the Service is required 
to issue biological opinions, permits, or 
regulatory determinations. When 
actions would affect multiple resources 
of conservation interest, evaluation 
species should serve to best represent 
other affected species or aspects of the 
environment. This section describes 
characteristics of evaluation species that 
are useful in planning mitigation. 

5.5. Habitat Valuation. The Service
will assess the value of affected habitats
to evaluation species based on their
scarcity, suitability, and importance to
achieving conservation objectives. This
valuation will determine the relative
emphasis the Service will place on
avoiding, minimizing, and
compensating for impacts to habitats of
evaluation species.

5.6. Means and Measures. The means
and measures that the Service
recommends for achieving the
mitigation policy goal are action- and
resource-specific applications of the
three general types of impact mitigation
(avoid, minimize, and compensate).
This section provides an expanded
definition of each type, explains its
place in this Policy, and lists
generalized examples of its intended use
in Service mitigation recommendations
and requirements.

5.7. Recommendations. This section
describes general standards for Service
recommendations, and declares specific
preferences for various characteristics of
compensatory mitigation measures, e.g.,
timing, location.

5.8. Documentation. Service
involvement in planning and
implementing mitigation requires
documentation that is commensurate in
scope and level of detail with the
significance of the potential impacts to
resources. This section provides an
outline of documentation elements that
are applicable at three different stages of
the mitigation planning process: Early
planning, effects assessment, and final
recommendations.

5.9. Followup. Determining whether
Service mitigation recommendations
were adopted and effective requires
monitoring, and when necessary,
corrective action.

5.1. Integrating Mitigation With
Conservation Planning

The Service�s mitigation goal is to
improve or, at minimum, maintain the
current status of affected resources, as
allowed by applicable statutory
authority and consistent with the
responsibilities of action proponents
under such authority (see section 4).
This Policy provides a framework for
formulating mitigation means and
measures (see section 5.6) intended to
efficiently achieve the mitigation
planning goal based upon best available
science. This framework seeks to
integrate mitigation recommendations
and requirements into conservation
planning to better protect or enhance
populations and those features on a
landscape that are necessary for the
long-term persistence of biodiversity
and ecological functions. Functional

ecosystems enhance the resilience of
fish and wildlife populations challenged
by the widespread stressors of climate
change, invasive species, and the
continuing degradation and loss of
habitat through human alteration of the
landscape. Achieving the mitigation
goal of this Policy involves:
• Avoiding and minimizing those

impacts that most seriously compromise
resource sustainability;
• rectifying and reducing over time

those impacts where restoring or
maintaining conditions in the affected
area most efficiently contributes to
resource sustainability; and
• strategically compensating for

impacts so that actions result in an
improvement in the affected resources,
or at a minimum, result in a no net loss
of those resources.

The Service recognizes that we will
engage in mitigation planning for
actions affecting resources in landscapes
for which conservation objectives and
strategies to achieve those objectives are
not yet available, well developed, or
formally adopted. The landscape-level
approach to resource decisionmaking
described in this Policy and in the
Departmental Manual (600 DM 6.6D)
applies in contexts with or without
established conservation plans, but it
will achieve its greatest effectiveness
when integrated with such planning.

When appropriate, the Service will
seek a net gain in the conservation
outcome of actions we engage for
purposes of this Policy. It is consistent
with the Service�s mission to identify
and promote opportunities for resource
enhancement during action planning,
i.e., to decrease the gap between the
current and desired status of a resource.
Mitigation planning often presents
practicable opportunities to implement
mitigation measures in a manner that
outweighs impacts to affected resources.
When resource enhancement is also
consistent with the mission, authorities,
and/or responsibilities of action
proponents, the Service will encourage
proponents to develop measures that
result in a net gain toward achieving
conservation objectives for the resources
affected by their actions. Such
proponents include, but are not limited
to, Federal agencies when
responsibilities such as the following
apply to their actions:
• Carry out programs for the

conservation of endangered and
threatened species (Endangered Species
Act, section 7(a)(1));
• consult with the Service regarding

both mitigation and enhancement in
water resources development (Fish and
Wildlife Coordination Act, section 2);
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• enhance the quality of renewable
resources (National Environmental
Policy Act, section 101(b)(6)); and/or
• restore and enhance bird habitat

(Executive Order 13186, section 3(e)(2)). 
To serve the public interest in fish 

and wildlife resources, the Service 
works under various authorities (see 
section 2) with partners to establish 
conservation objectives for species, and 
to develop and implement plans for 
achieving such objectives in various 
landscapes. We define a landscape as an 
area encompassing an interacting 
mosaic of ecosystems and human 
systems that is characterized by 
common management concerns (see 
section 6, Definitions). Relative to this 
Policy, such management concerns
relate to conserving species. The
geographic scale of a landscape is
variable, depending on the interacting
elements that are meaningful to
particular conservation objectives and
may range in size from large regions to
a single watershed or habitat type.
When proposed actions may affect
species in a landscape addressed in one
or more established conservation plans,
such plans will provide the basis for
Service recommendations to avoid and
minimize particular impacts, rectify and 
reduce over time others, and 
compensate for others. The criteria in 
this Policy for selecting evaluation 
species (section 5.4) and assessing the 
value of their affected habitats (section 
5.5) are designed to place mitigation 
planning in a landscape conservation 
context by applying the various types of 
mitigation where they are most effective 
at achieving the mitigation policy goal. 

The Service recognizes the 
inefficiency of automatically applying 
under all circumstances each mitigation 
type in the traditional mitigation 
sequence. As DM 6 also recognizes, in 
limited situations, specific 
circumstances may exist that warrant an 
alternative from this sequence, such as 
when seeking to achieve the maximum 
benefit to affected resources and their 
values, services, and functions. For 
example, the cost and effort involved in 
avoiding impacts to a habitat that is 
likely to become isolated or otherwise 
unsuitable for evaluation species in the 
foreseeable future may result in less 
conservation when compared to actions 
that achieve a greater conservation 
benefit if used to implement offsite 
compensatory mitigation in area(s) that 
are more important in the long term to 
achieving conservation objectives for 
the affected resource(s). Conversely, 
onsite avoidance is the priority where 
impacts would substantially impair 
progress toward achieving conservation 
objectives. 

The Service will rely upon existing 
conservation plans that are based upon 
the best available scientific information, 
consider climate-change adaptation, and 
contain specific objectives aimed at the 
biological needs of the affected 
resources. Where existing conservation 
plans are not available that incorporate 
all of these elements or are not updated 
with the best available scientific 
information, Service personnel will 
otherwise incorporate the best available 
science into mitigation decisions and 
recommendations and continually seek 
better information in areas of greatest 
uncertainty. Service personnel will use 
a landscape approach based on analysis 
of information regarding resource needs,
including priorities for impact
avoidance and potential compensatory
mitigation sites. Such information
includes development trends and
projected habitat loss or conversion,
cumulative impacts of past development
activities, the presence and needs of
species, and restoration potential.
Service personnel may access this
information in existing mapping
products, survey data, reports, studies,
or other sources.

Proactive Mitigation Planning at Larger 
Scales 

The Service supports the planning
and implementation of proactive
mitigation plans in a landscape
conservation context, i.e., mitigation
developed before actions are proposed, 
particularly in areas where multiple 
similar actions are expected to adversely 
affect a similar suite of species. 
Proactive mitigation plans should 
complement or tier from existing 
conservation plans relevant to the 
affected resources (e.g., recovery plans,
habitat conservation plans, or 
nongovernmental plans). Effective and 
efficient proactive mitigation identifies 
high-priority resources and areas on a 
regional or landscape scale, prior to and 
without regard to specific proposed 
actions, in which to focus: (a) Resource 
protection for avoiding impacts; (b) 
resource enhancement or protection for 
compensating unavoidable impacts; and 
(c) measures to improve the resilience of 
resources in the face of climate change 
or otherwise increase the ability to 
adapt to climate and other landscape 
change factors. In many cases, the 
Service can take advantage of available 
Federal, State, tribal, local, or 
nongovernmental plans that identify 
such priorities. 

Developing proactive mitigation 
should involve stakeholders in a 
transparent process for defining 
objectives and the means to achieving 
those objectives. Planning for proactive 

mitigation should establish standards
for determining the appropriate scale,
type, and location of mitigation for
impacts to specific resources within a
specified area. Adopted plans that
incorporate these features are likely to
substantially shorten the time needed
for regulatory review and approval as
actions are subsequently proposed.
Proactive mitigation plans, not limited
to those developed under a
programmatic NEPA decisionmaking
process or a Habitat Conservation Plan
process, will provide efficiencies for
project-level Federal actions and will
also better address potential cumulative
impacts.

Procedurally, proactive mitigation
should draw upon existing land-use
plans and databases associated with
human infrastructure, including
transportation, and water and energy
development, as well as ecological data
and conservation plans for floodplains,
water quality, high-value habitats, and
key species. Stakeholders and Service
personnel process these inputs to design
a conservation network that considers
needed community infrastructure and
clearly prioritizes the role of mitigation
in conserving natural features that are
necessary for long-term maintenance of
ecological functions on the landscape.
As development actions are proposed,
an effective proactive regional
mitigation plan will provide a
transparent process for identifying
appropriate mitigation opportunities
within the regional framework and
selecting the mitigation projects with
the greatest aggregated conservation
benefits.

5.2. Collaboration and Coordination

The Service shares responsibility for
conserving fish and wildlife with State,
local, and tribal governments and other
Federal agencies and stakeholders. Our
role in mitigation may involve Service
biological opinions, permits, or other
regulatory determinations as well as
providing technical assistance. The
Service must work in collaboration and
coordination with other governments,
agencies, organizations, and action
proponents to implement this Policy.
Whenever appropriate, the Service will:

a. Coordinate activities with the
appropriate Federal, State, tribal, and
local agencies and other stakeholders
who have responsibilities for fish and
wildlife resources when developing
mitigation recommendations for
resources of concern to those entities;

b. consider resources and plans made
available by State, local, and tribal
governments and other Federal
agencies;
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c. seek to apply compatible 
approaches and avoid duplication of 
efforts with those same entities; 

d. collaborate with Federal and State 
agencies, tribes, local agencies and other
stakeholders in the formulation of
landscape-level mitigation plans; and 

e. cooperate with partners to develop, 
maintain, and disseminate tools and 
conduct training in mitigation 
methodologies and technologies. 

The Service should engage agencies 
and applicants during the early 
planning and design stage of actions. 
The Service is encouraged to engage in 
early coordination during the NEPA 
Federal decisionmaking process to 
resolve issues in a timely manner (516 
DM 8.3). Coordination during early 
planning, including participation as a 
cooperating agency or on 
interdisciplinary teams, can lead to 
better conservation outcomes. For 
example, the Federal Highway 
Administration (FHWA) is most likely 
to adopt alternatives that avoid or 
minimize impacts when the Service 
provides early comments under section 
4(f) of the Transportation Act of 1966 
relative to impacts to refuges or other 
Service-supported properties. When we 
identify potential impacts to tribal 
interests, the Service, in coordination 
with affected tribes, may recommend 
mitigation measures to address those 
impacts. Recommendations will carry 
more weight when the Service and tribe 
have overlapping authority for the 
resources in question and when 
coordinated through government-to- 
government consultation. 

Coordination and collaboration with 
stakeholders allows the Service to 
confirm that the persons conducting 
mitigation activities, including 
contractors and other non-Federal 
persons, have the appropriate 
experience and training in mitigation 
best practices, and where appropriate, 
include measures in employee 
performance appraisal plans or other 
personnel or contract documents, as 
necessary. Similarly, this allows for the 
development of rigorous, clear, and 
consistent guidance, suitable for field 
staff to implement mitigation or to deny 
authorizations when impacts to 
resources and their values, services, and 
functions are not acceptable. 
Collaboratively working across 
Department of the Interior bureaus and 
offices allows the Service to conduct 
periodic reviews of the execution of 
mitigation activities to confirm 
consistent implementation of the 
principles of this Policy. 

When collaborating with 
stakeholders, Service staff should utilize 
the principles and recommendations set 

forth in the Council on Environmental
Quality handbook, Collaboration in
NEPA�a Handbook for NEPA
Practitioners (2007).

5.3. Assessment

Effects are changes in environmental
conditions caused by an action that are
relevant to the resources (fish, wildlife,
plants, and their habitats) covered by
this Policy. This Policy addresses
mitigation for impacts to these
resources. We define impacts as adverse
effects relative to the affected resources.
Impacts may be direct, indirect, or
cumulative. Indirect effects are often
major drivers in ecological systems.
Because indirect impacts from an action
occur later in time or farther removed in
distance, they may have landscape-scale
implications. Mitigation is the general
label for all measures implemented to
avoid, minimize, and/or compensate for
its predicted impacts.

The Service should design mitigation
measures to achieve the mitigation goal,
when appropriate, of net gain, or a
minimum of no net loss for affected
resources. This design should take into
account the degree of risk and
uncertainty associated with both
predicted project effects and predicted
outcomes of the mitigation measures.
The following principles shall guide the
Service�s assessment of anticipated
effects and the expected effectiveness of
mitigation measures.

1. The Service will consider action
effects and mitigation outcomes within
planning horizons commensurate with
the expected duration of the action�s
impacts. In predicting whether
mitigation measures will achieve the
mitigation policy goal for the affected
resources during the planning horizon,
the Service will recognize that
predictions about the more-distant
future are more uncertain and adjust the
mitigation recommendations
accordingly.

2. Action proponents should provide
reasonable predictions about
environmental conditions relevant to
the affected area both with and without
the action over the course of the
planning horizon (i.e., baseline
condition). If such predictions are not
provided, the Service will assess the
effects of a proposed action over the
planning horizon considering: (a) The
full spatial and temporal extent of
resource-relevant direct and indirect
effects caused by the action, including
resource losses that will occur during
the period between implementation of
the action and the mitigation measures;
and (b) any cumulative effects to the
affected resources resulting from
existing concurrent or reasonably

foreseeable future activities in the
landscape context. When assessing the
affected area without the action, the
Service will also evaluate: (a) Expected
natural species succession; (b)
implementation of approved
restoration/improvement plans; and (c)
reasonably foreseeable conditions
resulting directly or indirectly from any
other factors that may affect the
evaluation of the project including, but
not limited to, climate change.

3. The Service will use the best
available effect assessment
methodologies that:

a. Display assessment results in a
manner that allows decisionmakers,
action proponents, and the public to
compare present and predicted future
conditions for affected resources;

b. measure adverse and beneficial
effects using equivalent metrics to
determine mitigation measures
necessary to achieve the mitigation
policy goal for the affected resources
(e.g., measure both adverse and
beneficial effects to a species� food
resources via changes to the density or
spatial extent of the food resource);

c. predict effects over time, including
changes to affected resources that would
occur with and without the action,
changes induced by climate change, and
changes resulting from reasonably
foreseeable actions;

d. are practical, cost-effective, and
commensurate with the scope and scale
of impacts to affected resources;

e. are sufficiently sensitive to estimate
the type and relative magnitude of
effects across the full spectrum of
anticipated beneficial and adverse
effects;

f. may integrate predicted effects with
data from other disciplines such as cost
or socioeconomic analysis; and

g. allow for incorporation of new data
or knowledge as action planning
progresses.

4. Where appropriate effects
assessment methods or technologies
useful in valuation of mitigation are not
available, Service employees will apply
best professional judgment supported by
best available science to assess impacts
and to develop mitigation
recommendations.

5.4. Evaluation Species

Section 3.2 identifies the resources to
which this Policy applies. Depending on
the authorities under which the Service
is engaging an action for mitigation
purposes, these resources may include:
Particular species; fish, wildlife, and
plants more generally; and their
habitats, including those contributing to
ecological functions that sustain
species. However, one or more species
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of conservation interest to the Service is 
always necessary to initiate mitigation 
planning, and under this Policy, the 
Service will explicitly identify 
evaluation species for mitigation 
purposes. In instances where the 
Service is required to issue a biological 
opinion, permit, or regulatory 
determination for specific species, the 
Service will identify such species, at 
minimum, as evaluation species. 

Selecting evaluation species in 
addition to those for which the Service 
must provide a regulatory determination 
varies according to action-specific 
circumstances. In practice, an initial 
examination of the habitats affected and 
review of typically associated species of 
conservation interest are usually the 
first steps in identifying evaluation 
species. The purpose of Service 
mitigation planning is to develop a set 
of recommendations that would 
improve or, at minimum, maintain the 
current status of the affected resources. 
When available, conservation planning 
objectives (i.e., the desired status of the 
affected resources) will inform 
mitigation planning (see section 5.1). 
Therefore, following those species for 
which we must provide a regulatory 
determination, species for which action 
effects would cause the greatest increase 
in the gap between their current and 
desired status are the principal choices 
for selection as evaluation species. 

An evaluation species must occur 
within the affected area for at least one 
stage of its life history, but as other 
authorities permit, the Service may 
consider evaluation species that are not 
currently present in the affected area if 
the species is: 

a. Identified in approved State or 
Federal fish and wildlife conservation, 
restoration, or improvement plans that 
include the affected area; or 

b. likely to occur in the affected area 
during the reasonably foreseeable future 
with or without the proposed action due 
to natural species succession. 

Evaluation species may or may not 
occupy the affected area year-round or
when direct effects of the action would 
occur. 

The Service should select the smallest 
set of evaluation species necessary to 
relate the effects of an action to the full 
suite of affected resources and 
applicable authorities, including all 
species for which the Service is required 
to issue opinions, permits, or regulatory 
determinations. When an action affects 
multiple resources, evaluation species 
should represent other affected species 
or aspects of the environment so that the 
mitigation measures formulated for the 
evaluation species will mitigate impacts 
to other similarly affected resources to 

the greatest extent possible. 
Characteristics of evaluation species 
that are useful in mitigation planning 
may include, but are not limited to, the 
following: 

a. Species that are addressed in 
conservation plans relevant to the 
affected area and for which habitat 
objectives are articulated; 

b. species strongly associated with an 
affected habitat type; 

c. species for which habitat limiting 
factors are well understood; 

d. species that perform a key role in 
ecological processes (e.g., nutrient 
cycling, pollination, seed dispersal, 
predator-prey relations), which may, 
therefore, serve as indicators of 
ecosystem health; 

e. species that require large areas of 
contiguous habitat, connectivity 
between disjunct habitats, or a 
distribution of suitable habitats along 
migration/movement corridors, which 
may, therefore, serve as indicators of 
ecosystem functions; 

f. species that belong to a group of 
species (a guild) that uses a common 
environmental resource; 

g. species for which sensitivity to one 
or more anticipated effects of the 
proposed action is documented; 

h. species with special status (e.g., 
species of concern in E.O. 13186, Birds 
of Conservation Concern); 

i. species of cultural or religious 
significance to tribes; 

j. species that provide monetary and 
non-monetary benefits to people from 
consumptive and non-consumptive uses 
including, but not limited to, fishing, 
hunting, bird watching, and 
educational, aesthetic, scientific, or 
subsistence uses; 

k. species with characteristics such as 
those above that are also easily 
monitored to evaluate the effectiveness 
of mitigation actions; and/or 

l. species that would be subject to 
direct mortality as a result of an action 
(e.g., wind turbine). 

5.5. Habitat Valuation

Species conservation relies on 
functional ecosystems, and habitat 
conservation is generally the best means 
of achieving species population 
objectives. Section 5.4 provides the 
guidance for selecting evaluation 
species to represent these habitat 
resources. The value of specific habitats 
to evaluation species varies widely, 
such that the loss or degradation of 
higher value habitats has a greater 
impact on achieving conservation 
objectives than the loss or degradation 
of an equivalent area of lower value 
habitats. To maintain landscape 
capacity to support species, our 

mitigation policy goal (Section 4)
applies to all affected habitats of
evaluation species, regardless of their
value in a conservation context.
However, the Service will recognize
variable habitat value in formulating
appropriate means and measures to
mitigate the impacts of proposed
actions, as described in this section. The
primary purpose of habitat valuation is
to determine the relative emphasis the
Service will place on avoiding,
minimizing, and compensating for
impacts to habitats of evaluation
species.

The Service will assess the overall
value of affected habitats by considering
their: (a) Scarcity; (b) suitability for
evaluation species; and (c) importance
to the conservation of evaluation
species.
• Scarcity is the relative spatial extent

(e.g., rare, common, or abundant) of the
habitat type in the landscape context.
• Suitability is the relative ability of

the affected habitat to support one or
more elements of the evaluation species�
life history (reproduction, rearing,
feeding, dispersal, migration,
hibernation, or resting protected from
disturbance, etc.) compared to other
similar habitats in the landscape
context. A habitat�s ability to support an
evaluation species may vary over time.
• Importance is the relative

significance of the affected habitat,
compared to other similar habitats in
the landscape context, to achieving
conservation objectives for the
evaluation species. Habitats of high
importance are irreplaceable or difficult
to replace, or are critical to evaluation
species by virtue of their role in
achieving conservation objectives
within the landscape (e.g., sustain core
habitat areas, linkages, ecological
functions). Areas containing habitats of
high importance are generally, but not
always, identified in conservation plans
addressing resources under Service
authorities (e.g., in recovery plans) or
when appropriate, under authorities of
partnering entities (e.g., in State wildlife
action plans, Landscape Conservation
Cooperative conservation ��blueprints,��
etc.).

The Service has flexibility in applying
appropriate methodologies and best
available science when assessing the
overall value of affected habitats, but
also has a responsibility to
communicate the rationale applied, as
described in section 5.8 (Documentation
Standards). These three parameters are
the considerations that will inform
Service determinations of the relative
value of an affected habitat that will
then be used to guide application of the
mitigation hierarchy under this Policy.

VerDate Sep<11>2014 19:41 Nov 18, 2016Jkt 241001 PO 00000 Frm 00038 Fmt 4701 Sfmt 4703E:\FR\FM\21NON3.SGM 21NON3a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_016953;17-01174_016953;17-01174_016954;17-01174_016955;17-01174_016956;17-01174_016957;1...



83477Federal Register/Vol. 81, No. 224/Monday, November 21, 2016/Notices 

For all habitats, the Service will apply 
appropriate and practicable measures to 
avoid and minimize impacts over time, 
generally in that order, before applying 
compensation as mitigation for 
remaining impacts. For habitats we 
determine to be of high-value (i.e., 
scarce and of high suitability and high 
importance) however, the Service will 
seek avoidance of all impacts. For 
habitats the Service determines to be of 
lower value, we will consider whether 
compensation is more effective than 
other components of the mitigation 
hierarchy to maintain the current status 
of evaluation species, and if so, may 
seek compensation for most or all such 
impacts. 

The relative emphasis given to 
mitigation types within the mitigation 
hierarchy depends on the landscape 
context and action-specific 
circumstances that influence the 
efficacy and efficiency of available 
mitigation means and measures. For 
example, it is generally more effective 
and efficient to achieve the mitigation 
policy goal by maximizing avoidance 
and minimization of impacts to habitats 
that are either rare, of high suitability, 
or of high importance, than to rely on 
other measures, because these qualities 
are typically not easily repaired, 
enhanced through onsite management, 
or replaced through compensatory 
actions. Similarly, compensatory 
measures may receive greater emphasis 
when strategic application of such 
measures (i.e., to further the objectives 
of relevant conservation plans) would 
more effectively and efficiently achieve 
the policy goal for mitigating impacts to 
habitats that are either abundant, of low 
suitability, or of low importance. 

When more than one evaluation 
species uses an affected habitat, the 
highest valuation will govern the 
Service�s mitigation recommendations 
or requirements. Regardless of the 
habitat valuation, Service mitigation 
recommendations or requirements will 
represent our best judgment as to the 
most practicable means of ensuring that 
a proposed action improves or, at 
minimum, maintains the current status 
of the affected resources. 

5.6. Means and Measures

The means and measures that the 
Service recommends for achieving the 
goal of this Policy (see section 4) are 
action- and resource-specific 
applications of the five general types of 
impact mitigation: Avoid, minimize, 
rectify, reduce over time, and 
compensate. The third and fourth 
mitigation types, rectify and reduce over 
time, are combined under the 
minimization label (e.g., in mitigation 

planning for permitting actions under 
the Clean Water Act, in the Presidential 
Memorandum on Mitigating Impacts on 
Natural Resources from Development 
and Encouraging Related Private 
Investment, and in 600 DM 6.4), which 
we adopt for this Policy and for the 
structure of this section, while also 
providing specific examples for rectify 
and reduce. When carrying out its 
responsibilities under NEPA, the 
Service will apply the mitigation 
meanings and sequence in the NEPA 
regulations (40 CFR 1508.20). In 
particular, the Service will retain the 
ability to distinguish, as needed, 
between minimizing, rectifying, and 
reducing or eliminating the impact over 
time, as described in Appendix B: 
Service Mitigation Policy and NEPA. 

The emphasis that the Service gives to 
each mitigation type depends on the 
evaluation species selected (section 5.4) 
and the value of their affected habitats 
(section 5.5). Habitat valuation aligns 
mitigation with conservation planning 
for the evaluation species by identifying 
where it is critical to avoid habitat 
impacts altogether and where
compensation measures may more
effectively advance conservation
objectives. All appropriate mitigation
measures have a clear connection with
the anticipated effects of the action and
are commensurate with the scale and
nature of those effects.

Nothing in this Policy supersedes the
statutes and regulations governing
prohibited ��take�� of wildlife (e.g., ESA-
listed species, migratory birds, eagles);
however, the Policy applies to
mitigating the impacts to habitats and 
ecological functions that support
populations of evaluation species,
including federally protected species. 
Attaining the goal of improving or, at a 
minimum, maintaining the current 
status of evaluation species will often 
involve applying a combination of 
mitigation types. For each of the 
mitigation types, the following 
subsections begin with a quote of the 
regulatory language at 40 CFR 1508.20, 
then provides an expanded definition, 
explains its place in this Policy, and 
lists generalized examples of its 
intended use in Service mitigation 
recommendations. Ensuring that 
Service-recommended mitigation 
measures are implemented and effective 
is addressed in sections 5.8, 
Documentation, and 5.9, Followup. 

5.6.1. Avoid�Avoid the impact 
altogether by not taking a certain action 
or parts of an action. 

Avoiding impacts is the first tier of 
the mitigation hierarchy. Avoidance 
ensures that an action or a portion of the 
action has no direct or indirect effects 

during the planning horizon on fish,
wildlife, plants, and their habitats.
Actions may avoid direct effects to a
resource (e.g., by shifting the location of
the construction footprint), but unless
the action also avoids indirect effects
caused by the action (e.g., loss of habitat
suitability through isolation from other
habitats, accelerated invasive species
colonization, degraded water quality,
etc.), the Service will not consider that
impacts to a resource are fully avoided.
In some cases, indirect effects may
cumulatively result in population and
habitat losses that negate any
conservation benefit from avoiding
direct effects. An impact is unavoidable
when an appropriate and practicable
alternative to the proposed action that
would not cause the impact is
unavailable. The Service will
recommend avoiding all impacts to
high-value habitats. Generalized
examples follow:

a. Design the timing, location, and/or
operations of the action so that specific
resource impacts would not occur.

b. Add structural features to the
action, where such action is sustainable
(e.g., fish and wildlife passage
structures, water treatment facilities,
erosion control measures) that would
eliminate specific losses to affected
resources.

c. Adopt a non-structural alternative
to the action that is sustainable and that
would not cause resource losses (e.g.,
stream channel restoration with
appropriate grading and vegetation in
lieu of rip-rap).

d. Adopt the no-action alternative.
5.6.2. Minimize (includes Rectifyand

Reduce Over Time)�Minimize the
impact by limiting the degree or
magnitude of the action and its
implementation.

Minimizing impacts, together with
rectifying and reducing over time, is the
second tier of the mitigation hierarchy.
Minimizing is reducing the intensity of
the impact (e.g., population loss, habitat
loss, reduced habitat suitability,
reduced habitat connectivity, etc.) to the
maximum extent appropriate and
practicable. Generalized examples of
types of measures to minimize impacts
follow:

a. Reduce the overall spatial extent
and/or duration of the action.

b. Adjust the daily or seasonal timing
of the action.

c. Retain key habitat features within
the affected area that would continue to
support life-history processes for the
evaluation species.

d. Adjust the spatial configuration of
the action to retain corridors for species
movement between functional habitats.
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e. Apply best management practices 
to reduce water quality degradation. 

f. Adjust the magnitude, timing, 
frequency, duration, and/or rate-of- 
change of water flow diversions and 
flow releases to minimize the alteration 
of flow regime features that support life- 
history processes of evaluation species. 

g. Install screens and other measures 
necessary to reduce aquatic life 
entrainment/impingement at water 
intake structures. 

h. Install fences, signs, markers, and 
other measures necessary to protect 
resources from impacts (e.g., fencing 
riparian areas to exclude livestock, 
marking a heavy-equipment exclusion 
zone around burrows, nest trees, and 
other sensitive areas). 

Rectify � This subset of the second 
tier of the mitigation hierarchy involves 
��repairing, rehabilitating, or restoring 
the affected environment.�� 

Rectifying impacts may possibly 
improve, relative to no-action 
conditions, a loss in habitat availability 
and/or suitability for evaluation species 
within the affected area and contribute 
to a net conservation gain. Rectifying 
impacts may also involve directly 
restoring a loss in populations through 
stocking. Generalized examples follow: 

a. Repair physical alterations of the 
affected areas to restore pre-action 
conditions or improve habitat suitability 
for the evaluation species (e.g., re-grade 
staging areas to appropriate contours, 
loosen compacted soils, restore altered 
stream channels to stable dimensions). 

b. Plant and ensure the survival of 
appropriate vegetation where necessary 
in the affected areas to restore or 
improve habitat conditions (quantity 
and suitability) for the evaluation 
species and to stabilize soils and stream 
channels. 

c. Provide for fish and wildlife 
passage through or around action- 
imposed barriers to movement. 

d. Consistent with all applicable laws, 
regulations, policies, and conservation 
plans, stock species that experienced 
losses in affected areas when habitat 
conditions are able to support them in 
affected areas. 

Reduce Over Time�This subset of the 
second tier of the mitigation hierarchy 
is to ��reduce or eliminate the impact 
over time by preservation and 
maintenance operations during the life 
of the action.�� 

Reducing impacts over time is 
preserving, enhancing, and maintaining 
the populations, habitats, and ecological 
functions that remain in an affected area 
following the impacts of the action, 
including areas that are successfully 
restored or improved through rectifying 
mitigation measures. Preservation, 

enhancement, and maintenance 
operations may improve upon 
conditions that would occur without the 
action and contribute to a net 
conservation gain (e.g., when such 
operations would prevent habitat 
degradation expected through lack of 
management needed for an evaluation 
species). Reducing impacts over time is 
an appropriate means to achieving the 
mitigation goal after applying all 
appropriate and practicable avoidance, 
minimization, and rectification 
measures. Generalized examples follow: 

a. Control land uses and limit 
disturbances to portions of the affected 
area that may continue to support the 
evaluation species. 

b. Control invasive species in the 
affected areas. 

c. Manage fire-adapted habitats in the 
affected areas with an appropriate 
timing and frequency of prescribed fire, 
consistent with applicable laws, 
regulations, policies, and conservation 
plans. 

d. Maintain or replace equipment and 
structures in affected areas to prevent 
losses of fish and wildlife resources due 
to equipment failure (e.g., cleaning and 
replacing trash racks and water intake 
screens, maintaining fences that limit 
access to environmentally sensitive 
areas). 

e. Ensure proper training of personnel 
in operations necessary to preserve 
existing or restored fish and wildlife 
resources in the affected area. 

5.6.3. Compensate�Compensate for 
the impact by replacing or providing 
substitute resources or environments. 

Compensating for impacts is the third 
and final tier of the mitigation 
hierarchy. Compensation is protecting, 
maintaining, enhancing, and/or 
restoring habitats and ecological 
functions for an evaluation species, 
generally in an area outside the action�s 
affected area. Mitigating some 
percentage of unavoidable impacts 
through measures that minimize, rectify, 
and reduce losses over time is often 
appropriate and practicable, but the 
costs or difficulties of mitigation may 
rise rapidly thereafter to achieve the 
mitigation planning goal entirely within 
the action�s affected area. In such cases, 
a lesser or equivalent effort applied in 
another area may achieve greater 
benefits for the evaluation species. 
Likewise, the effort necessary to 
mitigate the impacts to a habitat of low 
suitability and low importance of a type 
that is relatively abundant in the 
landscape context (low-value habitat) 
will more likely achieve sustainable 
benefits for an evaluation species if 
invested in enhancing a habitat of 
moderate suitability and high 

importance. This Policy is designed to
apply the various types of mitigation
where they may achieve the greatest
efficiency toward accomplishing the
mitigation planning goal.

Onsite restoration of an affected
resource meets the definition of rectify
and is not considered compensation
under this Policy. Although
compensation is usually accomplished
outside the affected area, onsite
compensation under the definitions of
this Policy involves provision of a
habitat resource within the affected area
that was not adversely affected by the
action, but that would effectively
address the action�s effect on the
conservation of the evaluation species.
For example, an action reduces food
resources for an evaluation species, but
in dry years, water availability is a more
limiting factor to the species� status in
the affected area. Increasing the
reliability of water resources onsite may
represent a practicable measure that will
more effectively maintain or improve
the species� status than some degree of
rectifying the loss of food resources
alone, even though the action did not
affect water availability. In this
example, measures to restore food
resources are rectification, and measures
to increase water availability are onsite
compensation.

Multiple mechanisms may
accomplish compensatory mitigation,
including habitat credit exchanges and
other emerging mechanisms. Proponent-
responsible mitigation, mitigation/
conservation banks, and in-lieu fee
funds are the three most common
mechanisms. Descriptions of their
general characteristics follow:

a. Proponent-Responsible Mitigation.
A proponent-responsible mitigation site
provides ecological functions and
services in accordance with Service-
defined or approved standards to offset
the habitat impacts of a proposed action
on particular species. As its name
implies, the action proponent is solely
responsible for ensuring that the
compensatory mitigation activities are
completed and successful. Proponent-
responsible mitigation may occur onsite
or offsite relative to action impacts. Like
all compensatory mitigation measures,
proponent-responsible mitigation
should: (a) Maximize the benefit to
impacted resources and their values,
services, and functions; (b) implement
and earn credits in advance of project
impacts; and (c) reduce risk to achieving
effectiveness.

b. Mitigation/Conservation Banks. A
conservation bank is a site or suite of
sites that provides ecological functions
and services expressed as credits that
are conserved and managed in
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perpetuity for particular species and are 
used expressly to offset impacts 
occurring elsewhere to the same species. 
A mitigation bank is established to 
offset impacts to wetland habitats under 
section 404 of the Clean Water Act. 
Some mitigation banks may also serve 
the species-specific purposes of a 
conservation bank. Mitigation and 
conservation banks are typically for- 
profit enterprises that apply habitat 
restoration, creation, enhancement, and/ 
or preservation techniques to generate 
credits on their banking properties. The 
establishment, operation, and use of a 
conservation bank requires a 
conservation bank agreement between 
the Service and the bank sponsor, and 
aquatic resource mitigation banks 
require a banking instrument approved 
by the U.S. Army Corps of Engineers. 
Responsibility for ensuring that 
compensatory mitigation activities are 
successfully completed is transferred 
from the action proponent to the bank 
sponsor at the time of the sale/transfer 
of credits. Mitigation and conservation 
banks generally provide mitigation in 
advance of impacts. 

c. In-Lieu Fee. An in-lieu fee site 
provides ecological functions and 
services expressed as credits that are 
conserved and managed for particular 
species or habitats, and are used 
expressly to offset impacts occurring 
elsewhere to the same species or 
habitats. In-lieu fee programs are 
sponsored by governmental or nonprofit 
entities that collect funds used to 
establish in-lieu fee sites. In-lieu fee 
program operators apply habitat 
restoration, creation, enhancement, and/ 
or preservation techniques to generate 
credits on in-lieu fee sites. The 
establishment, operation, and use of an 
in-lieu fee program may require an 
agreement between regulatory agencies 
of applicable authority, including the 
Service, and the in-lieu fee program 
operator. Responsibility for ensuring 
that compensatory mitigation activities 
are successfully completed is 
transferred from the action proponent to 
the in-lieu fee program operator at the 
time of sale/transfer of credits. Unlike 
mitigation or conservation banks, in-lieu 
fee programs generally provide 
compensatory mitigation after impacts 
have occurred. See section 5.7.1 for 
discussion of the Service�s preference 
for compensatory mitigation that occurs 
prior to impacts. 

The Service�s preference is that 
proponents offset unavoidable resource 
losses in advance of their actions. 
Further, the Service considers the 
banking of habitat value for the express 
purpose of compensating for future 
unavoidable losses to be a legitimate 

form of mitigation, provided that 
withdrawals from a mitigation/ 
conservation bank are commensurate 
with losses of habitat value (considering 
suitability and importance) for the 
evaluation species and not based solely 
upon the affected habitat acreage or the 
cost of land purchase and management. 
Resource losses compensated through 
purchase of conservation or mitigation 
bank credits may include, but are not 
limited to, habitat impacts to species 
covered by one or more Service 
authorities. 

5.6.3.1 Equivalent Standards

The mechanisms for delivering 
compensatory mitigation differ 
according to: (1) Who is ultimately 
responsible for the success of the 
mitigation (the action proponent or a 
third party); (2) whether the mitigation 
site is within or adjacent to the impact 
site (onsite) or at another location that 
provides either equivalent or additional 
resource value (offsite); and (3) when 
resource benefits are secured (before or 
after resource impacts occur). 

Regardless of the delivery mechanism, 
species conservation strategies and 
other landscape-level conservation 
plans that are based on the best 
scientific information available are 
expected to provide the basis for 
establishing and operating 
compensatory mitigation sites and
programs. Such strategies and plans
should also inform the assessment of 
species-specific impacts and benefits 
within a defined geography. 

Service recommendations or 
requirements will apply equivalent 
ecological, procedural, and 
administrative standards for all 
compensatory mitigation mechanisms. 
Departmental guidance at DM 6.6 C 
declares a preference for compensatory 
mitigation measures that will maximize 
the benefit to affected resources, reduce 
risk to achieving effectiveness, and use 
transparent methodologies. Mitigation 
that the Service recommends or 
approves through any compensatory 
mitigation mechanism should 
incorporate, address, or identify the 
following that are intended to ensure 
successful implementation and 
durability: 

a. Type of resource(s) and/or its 
value(s), service(s), and function(s), and
amount(s) of such resources to be
provided (usually expressed in acres or 
some other physical measure), the 
method of compensation (restoration, 
establishment, preservation, etc.), and 
the manner in which a landscape-scale 
approach has been considered; 

b. factors considered during the site 
selection process; 

c. site protection instruments to
ensure the durability of the measure;

d. baseline information;
e. the mitigation value of such

resources (usually expressed as a
number of credits or other units of
value), including a rationale for such a
determination;

f. a mitigation work plan including
the geographic boundaries of the
measure, construction methods, timing,
and other considerations;

g. a maintenance plan;
h. performance standards to

determine whether the measure has
achieved its intended outcome;

i. monitoring requirements;
j. long-term management

commitments;
k. adaptive management

commitments; and
l. financial assurance provisions that

are sufficient to ensure, with a high
degree of confidence, that the measure
will achieve and maintain its intended
outcome, in accordance with the
measure�s performance standards.

Third parties may assume the
responsibilities for implementing
proponent-responsible compensation.
The third party accepting responsibility
for the compensatory actions would
assume all of the proponent�s
obligations for ensuring their success
and durability.

5.6.3.2 Research and Education

Research and education, although
important to the conservation of many
resources, are not typically considered
compensatory mitigation, because they
do not directly offset adverse effects to
species or their habitats. In rare
circumstances, research or education
that is directly linked to reducing
threats, or that provides a quantifiable
benefit to the species, may be included
as part of a mitigation package. These
circumstances may exist when: (a) The
major threat to a resource is something
other than habitat loss; (b) the Service
can reasonably expect the outcome of
research or education to more than
offset the impacts; (c) the proponent
commits to using the results/
recommendations of the research to
mitigate action impacts; or (d) no other
reasonable options for mitigation are
available.

5.7. Recommendations

Consistent with applicable
authorities, the Policy�s fundamental
principles, and the mitigation planning
principles described herein, the Service
will provide recommendations to
mitigate the impacts of proposed actions
at the earliest practicable stage of
planning to ensure maximum
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consideration. The Service will develop 
mitigation recommendations in 
cooperation with the action proponent 
and/or the applicable authorizing 
agency, considering the cost estimates 
and other information that the 
proponent/agency provides about the 
action and its effects, and relying on the 
best scientific information available. 
Service recommendations will represent 
our best judgment as to the most 
practicable means of ensuring that a 
proposed action improves or, at 
minimum maintains, the current status 
of the affected resources. The Service 
will provide mitigation 
recommendations under an explicit 
expectation that the action proponent or 
the applicable authorizing agency is 
fully responsible for implementing or 
enforcing the recommendations. 

The Service will strive to provide 
mitigation recommendations, including 
reasonable alternatives to the proposed 
action, which, if fully and properly 
implemented, would achieve the best 
possible outcome for affected resources 
while also achieving the stated purpose 
of the proposed action. However, on a
case-by-case basis, the Service may
recommend the ��no action�� alternative.
For example, when appropriate and 
practicable means of avoiding 
significant impacts to high-value 
habitats and associated species are not 
available, the Service may recommend 
the ��no action�� alternative. 

5.7.1. Preferences for Compensatory 
Mitigation 

Unless action-specific circumstances 
warrant otherwise, the Service will 
observe the following preferences in 
providing compensatory mitigation 
recommendations: 

Advance compensatory mitigation. 
When compensatory mitigation is 
necessary, the Service prefers 
compensatory mitigation measures that 
are implemented and earn credits in 
advance of project impacts. Even though 
compensatory mitigation may be 
initiated in advance of project impacts, 
there may still be temporal losses that 
need to be addressed. The extent of the 
compensatory measures that are not 
completed until after action impacts 
occur will account for the interim loss 
of resources consistent with the 
assessment principles (section 5.3). 

Compensatory mitigation in relation 
to landscape strategies and plans. The 
preferred location for Service- 
recommended or required compensatory 
mitigation measures is within the 
boundaries of an existing strategically 
planned, interconnected conservation 
network that serves the conservation 
objectives for the affected resources in 

the relevant landscape context. 
Compensatory measures should 
enhance habitat connectivity or 
contiguity, or strategically improve 
targeted ecological functions important 
to the affected resources (e.g., enhance 
the resilience of fish and wildlife 
populations challenged by the 
widespread stressors of climate change). 

Similarly, Service-recommended or 
required mitigation should emphasize 
avoiding impacts to habitats located 
within a planned conservation network, 
consistent with the Habitat Valuation 
guidance (section 5.5). 

Where existing conservation networks 
or landscape conservation plans are not 
available for the affected resources, 
Service personnel should develop 
mitigation recommendations based on 
best available scientific information and 
professional judgment that would 
maximize the effectiveness of the 
mitigation measures for the affected 
resources, consistent with this Policy�s 
guidance on Integrating Mitigation 
Planning with Conservation Planning 
(section 5.1). 

5.7.2. Recommendations for Locating
Compensatory Mitigation on Public or
Private Lands

When appropriate as specified in this 
Policy, the Service may recommend 
establishing compensatory mitigation at 
locations on private, public, or tribal 
lands that provide the maximum 
conservation benefit for the affected 
resources. The Service will generally, 
but not always, recommend 
compensatory mitigation on lands with 
the same ownership classification as the 
lands where impacts occurred, e.g., 
impacts to evaluation species on private 
lands are generally mitigated on private 
lands and impacts to evaluation species 
on public lands are generally mitigated 
on public lands. However, most private 
lands are not permanently dedicated to 
conservation purposes, and are 
generally the most vulnerable to impacts 
resulting from land and water resources 
development actions; therefore, 
mitigating impacts to any type of land 
ownership on private lands is usually 
acceptable as long as they are durable. 
Locating compensatory mitigation on 
public lands for impacts to evaluation 
species on private lands is also possible, 
and in some circumstances may best 
serve the conservation objectives for 
evaluation species. Such compensatory 
mitigation options require careful 
consideration and justification relative 
to the Service�s mitigation planning 
goal, as described below. 

The Service generally only supports 
locating compensatory mitigation on 
(public or private) lands that are already 

designated for the conservation of
natural resources if additionality (see
section 6, Definitions) is clearly
demonstrated and is legally attainable.
In particular, the Service usually does
not support offsetting impacts to private
lands by locating compensatory
mitigation on public lands designated
for conservation purposes because this
practice risks a long-term net loss in
landscape capacity to sustain species by
relying increasingly on public lands to
serve conservation purposes. However,
the Service acknowledges that public
ownership does not automatically
confer long-term protection and/or
management for evaluation species in
all cases, which may justify locating
compensatory mitigation measures on
public lands, including compensation
for impacts to evaluation species on
public or private lands. The Service may
recommend compensating for private-
land impacts to evaluation species on
public lands (whether designated for
conservation of natural resources or not)
when:

a. Compensation is an appropriate
means of achieving the mitigation
planning goal, as specified in this
Policy;

b. the compensatory mitigation would
provide additional conservation benefits
above and beyond measures the public
agency is foreseeably expected to
implement absent the mitigation (only
such additional benefits are counted
towards achieving the mitigation
planning goal);

c. the additional conservation benefits
are durable, i.e., lasting as long as the
impacts that prompted the
compensatory mitigation;

d. consistent with and not otherwise
prohibited by all relevant statutes,
regulations, and policies; and

e. the public land location would
provide the best possible conservation
outcome, such as when private lands
suitable for compensatory mitigation are
unavailable or are available but do not
provide an equivalent or greater
contribution towards offsetting the
impacts to meet the mitigation planning
goal for the evaluation species.

Ensuring the durability of
compensatory mitigation on public
lands may require multiple tools beyond
land use plan designations, including
right-of-way grants, withdrawals,
disposal or lease of land for
conservation, conservation easements,
cooperative agreements, and agreements
with third parties. Mechanisms to
ensure durability of land protection for
compensatory mitigation on public and
private lands vary among agencies, but
should preclude conflicting uses and
ensure that protection and management
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of the mitigation land is commensurate 
with the magnitude and duration of 
impacts.

When the public lands under
consideration for use as compensatory 
mitigation for impacts on private lands 
are National Wildlife Refuge System 
(NWRS) lands, additional 
considerations covered in the Service�s
Final Policy on the NWRS and 
Compensatory Mitigation Under the 
Section 10/404 Program (64 FR 49229� 
49234, September 10, 1999) may apply. 
Under that policy, the Regional Director 
will recommend the mitigation plan 
proposing to site compensatory 
mitigation on NWRS lands to the 
Director for approval. 

5.7.3. Recommendations Related to 
Recreation 

Mitigation for impacts to recreational
uses of wildlife and habitat. The Service 
will generally not recommend measures 
intended to increase recreational value 
as mitigation for habitat losses. The 
Service may address impacts to 
recreational uses that are not otherwise 
addressed through habitat mitigation, 
but will do so with separate and distinct 
recreational use mitigation 
recommendations. 

Recreational use of mitigation lands. 
Consistent with applicable statutes, the 
Service supports those recreational uses 
on mitigation lands that are compatible 
with the conservation goals of those 
mitigation lands. If certain uses are 
incompatible with the conservation
goals for the mitigation lands, for
example, off-road vehicle use in an area
conserved for wildlife intolerant to 
disturbance, the Service will 
recommend against such uses. 

5.8. Documentation 

The Service should advise action
proponents and decisionmaking 
agencies at timely stages of the planning 
process. To ensure effective
consideration of Service
recommendations, it is generally
possible to communicate key concerns
that will inform our recommendations 
early in the mitigation planning process, 
communicate additional components 
during and following an initial 
assessment of effects, and provide final 
written recommendations toward the 
end of the process, but in advance of a 
final decision for the action. The 
following outline lists the components 
applicable to these three planning 
stages. Because actions vary 
substantially in scope and complexity, 
these stages may extend over a period of 
years or occur almost simultaneously, 
which may necessitate consolidating 
some of the components listed below. 

For all actions, the level of the Service�s 
analysis and documentation should be
commensurate with the scope and
severity of the potential impacts to
resources. Where compensation is used
to address impacts, additional 
information outlined in section 5.6.3
may be necessary.

A. Early Planning 

1. Inform the proponent of the 
Service�s goal to improve or, at 
minimum, maintain the status of 
affected resources, and that the Service 
will identify opportunities for a net 
conservation gain if appropriate. 

2. Coordinate key data collection and 
planning decisions with the proponent, 
relevant tribes, and Federal and State 
resource agencies; including, but not 
limited  to:

a. Delineate the affected area;
b. define the planning horizon;
c. identify species that may occur in 

the affected area that the Service is 
likely to consider as evaluation species 
for mitigation planning; 

d. identify landscape-scale strategies 
and conservation plans and objectives 
that pertain to these species and the 
affected area; 

e. define surveys, studies, and 
preferred methods necessary to inform 
effects analyses; and 

f. as necessary, identify reasonable 
alternatives to the proposed action that 
may achieve the proponent�s purpose
and the Service�s no-net-loss goal for
resources.

3. As early as possible, inform the
proponent of the presence of probable
high-value habitats in the affected area
(see section 5.5), and advise the 
proponent of Service policy to avoid all 
impacts to such habitats. 

B. Effects Assessment 

1. Coordinate selection of evaluation
species with relevant tribes, Federal and 
State resource agencies, and action
proponents.

2. Communicate the Service�s 
assessment of the value of affected 
habitats to evaluation species. 

3. If high-value habitats are affected, 
advise the proponent of the Service�s 
policy to avoid all impacts to such 
habitats. 

4. Assess action effects to evaluation 
species and their habitats. 

5. Formulate mitigation options that 
would achieve the mitigation policy 
goal (an appropriate net conservation 
gain or, at minimum, no net loss) in 
coordination with the proponent and 
relevant tribes, and Federal and State 
resource agencies. 

C. Final Recommendations

The Service�s final mitigation
recommendations should communicate
in writing the following:

1. The authorities under which the
Service is providing the mitigation
recommendations consistent with this
Policy.

2. A description of all mitigation
measures that are reasonable and
appropriate to ensure that the proposed
action improves or, at minimum,
maintains the current status of affected
fish, wildlife, plants, and their habitats.

3. The following elements should be
specified within a mitigation plan or
equivalent by either the Service, action
proponents, or in collaboration:

a. Measurable objectives;
b. implementation assurances,

including financial, as applicable;
c. effectiveness monitoring;
d. additional adaptive management

actions as may be indicated by
monitoring results; and

e. reporting requirements.
4. An explanation of the basis for the

Service recommendations, including,
but not limited to:

a. Evaluation species used for
mitigation planning;

b. the assessed value of affected
habitats to evaluation species;

c. predicted adverse and beneficial
effects of the proposed action;

d. predicted adverse and beneficial
effects of the recommended mitigation
measures; and

e. the rationale for our determination
that the proposed action, if
implemented with Service
recommendations, would achieve the
mitigation policy goal.

5. The Service�s expectations of the
proponent�s responsibility to implement
the recommendations.

5.9. Followup

The Service encourages, supports, and
will initiate, whenever practicable and
within our authority, post-action
monitoring studies and evaluations to
determine the effectiveness of
recommendations in achieving the
mitigation planning goal. In those
instances where Service personnel
determine that action proponents have
not carried out those agreed-upon
mitigation means and measures, the
Service will request that the parties
responsible for regulating the action
initiate corrective measures, or will
initiate access to available assurance
measures. These provisions also apply
when the Service is the action
proponent.
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6. Definitions 

Definitions in this section apply to the 
implementation of this Policy and were
developed to provide clarity and
consistency within the policy itself, and
to ensure broad, general applicability to
all mitigation processes in which the
Service engages. Some Service
authorities define some of the terms in 
this section differently or more
specifically, and the definitions herein 
do not substitute for statutory or
regulatory definitions in the exercise of 
those authorities. 

Action. An activity or program 
implemented, authorized, or funded by 
Federal agencies; or a non-Federal 
activity or program for which one or 
more of the Service�s authorities apply 
to make mitigation recommendations, 
specify mitigation requirements, or 
provide technical assistance for 
mitigation planning. 

Additionality. A compensatory 
mitigation measure is additional when 
the benefits of a compensatory 
mitigation measure improve upon the 
baseline conditions of the impacted 
resources and their values, services, and 
functions in a manner that is 
demonstrably new and would not have 
occurred without the compensatory 
mitigation measure. 

Affected area. The spatial extent of all 
effects, direct and indirect, of a 
proposed action to fish, wildlife, plants, 
and their habitats. 

Affected resources. Those resources, 
as defined by this Policy, that are 
subject to the adverse effects of an 
action. 

Baseline. Current and future 
environmental conditions (relevant to 
the resources covered by this Policy) 
that are expected without 
implementation of the proposed action 
under review. Predictions about future 
environmental conditions without the 
action should account for natural 
species succession, implementation of 
approved land and resource 
management plans, and any other 
reasonably foreseeable factors that 
influence these conditions. 

Compensatory mitigation. 
Compensatory mitigation means to 
compensate for remaining unavoidable 
impacts after all appropriate and 
practicable avoidance and minimization 
measures have been applied, by 
replacing or providing substitute 
resources or environments (see 40 CFR 
1508.20.) through the restoration, 
establishment, enhancement, or 
preservation of resources and their 
values, services, and functions. Impacts 
are authorized pursuant to a regulatory 
or resource management program that 

issues permits, licenses, or otherwise
approves activities. In this Policy,
��mitigation�� is a deliberate expression
of the full mitigation hierarchy, and
��compensatory mitigation�� describes
only the last phase of that sequence.

Conservation. In the context of this
Policy, the noun ��conservation�� is a
general label for the collective practices,
plans, policies, and science that are
used to protect and manage species and
their habitats to achieve desired
outcomes.

Conservation objective. A measurable
expression of a desired outcome for a
species or its habitat resources.
Population objectives are expressed in
terms of abundance, trend, vital rates, or
other measurable indices of population
status. Habitat objectives are expressed
in terms of the quantity, quality, and
spatial distribution of habitats required
to attain population objectives, as
informed by knowledge and
assumptions about factors influencing
the ability of the landscape to sustain
species.

Conservation planning. The
identification of strategies for achieving
conservation objectives. Conservation
plans include, but are not limited to,
recovery plans, habitat conservation
plans, watershed plans, green
infrastructure plans, and others
developed by Federal, State, tribal or
local government agencies or non-
governmental organizations. This Policy
emphasizes the use of landscape-scale
approaches to conservation planning.

Durability. A mitigation measure is
durable when the effectiveness of the
measure is sustained for the duration of
the associated impacts of the action,
including direct and indirect impacts.

Effects. Changes in environmental
conditions that are relevant to the
resources covered by this Policy.

Direct effects are caused by the action
and occur at the same time and place.

Indirect effects are caused by the
action, but occur at a later time and/or
another place.

Cumulative effects are caused by
other actions and processes, but may
refer also to the collective effects on a
resource, including direct and indirect
effects of the action. The causal agents
and spatial/temporal extent for
considering cumulative effects varies
according to the authority(ies) under
which the Service is engaged in
mitigation planning (e.g., refer to the
definitions of cumulative effects and
cumulative impacts in ESA regulations
and NEPA, respectively), and the
Service will apply statute-specific
definitions in the application of this
Policy.

Evaluation species. Fish, wildlife, and
plant resources in the affected area that
are selected for effects analysis and
mitigation planning.

Habitat. An area with spatially
identifiable physical, chemical, and
biological attributes that supports one or
more life-history processes for
evaluation species. Mitigation planning
should delineate habitat types in the
affected area using a classification
system that is applicable to both the
region(s) of the affected area and the
selected evaluation species in order to
facilitate determinations of habitat
scarcity, suitability, and importance.

Habitat Credit Exchange. An
environmental market that operates as a
clearinghouse in which an exchange
administrator, operating as a mitigation
sponsor, manages credit transactions
between compensatory mitigation
providers and project permittees. This is
in contrast to the direct transactions
between compensatory mitigation
providers and permittees that generally
occur through conservation banking and
in-lieu fee programs. Exchanges provide
ecological functions and services
expressed as credits that are
permanently conserved and managed
for specified species and are used to
compensate for adverse impacts
occurring elsewhere to the same species.

Habitat value. An assessment of an
affected habitat with respect to an
evaluation species based on three
attributes�scarcity, suitability, and
importance�which define its
conservation value to the evaluation
species in the context of this Policy. The
three parameters are assessed
independently but are sometimes
correlated. For example, rare or unique
habitat types of high suitability for
evaluation species are also very likely of
high importance in achieving
conservation objectives.

Impacts. In the context of this Policy,
impacts are adverse effects relative to
the affected resources.

Importance. The relative significance
of the affected habitat, compared to
other examples of a similar habitat type
in the landscape context, to achieving
conservation objectives for the
evaluation species. Habitats of high
importance are irreplaceable or difficult
to replace, or are critical to evaluation
species by virtue of their role in
achieving conservation objectives
within the landscape (e.g., sustain core
habitat areas, linkages, ecological
functions). Areas containing habitats of
high importance are generally, but not
always, identified in conservation plans
addressing resources under Service
authorities (e.g., in recovery plans) or
when appropriate, under authorities of
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partnering entities (e.g., in State wildlife 
action plans, Landscape Conservation 
Cooperative conservation ��blueprints,�� 
etc.). 

Landscape. An area encompassing an 
interacting mosaic of ecosystems and 
human systems that is characterized by 
a set of common management concerns. 
The most relevant concerns to the 
Service and this Policy are those 
associated with the conservation of 
species and their habitats. The 
landscape is not defined by the size of 
the area, but rather the interacting 
elements that are meaningful to the 
conservation objectives for the resources 
under consideration. 

Landscape-scale approach. For the 
purposes of this Policy, the landscape- 
scale approach applies the mitigation 
hierarchy for impacts to resources and 
their values, services, and functions at 
the relevant scale, however narrow or 
broad, necessary to sustain, or otherwise 
achieve, established goals for those 
resources and their values, services, and 
functions. A landscape-scale approach
should be used when developing and
approving strategies or plans, reviewing
projects, or issuing permits. The
approach identifies the needs and
baseline conditions of targeted resources
and their values, services, and
functions, reasonably foreseeable
impacts, cumulative impacts of past and
likely projected disturbance to those
resources, and future disturbance
trends. The approach then uses such
information to identify priorities for
avoidance, minimization, and
compensatory mitigation measures
across that relevant area to provide the
maximum benefit to the impacted
resources and their values, services, and
functions, with full consideration of the
conditions of additionality and
durability.

Landscape-scale strategies and plans.
For the purposes of this Policy, 
landscape-scale strategies and plans 
identify clear management objectives for 
targeted resources and their values, 
services, and functions at landscape- 
scales, as necessary, including across 
administrative boundaries, and employ 
the landscape-scale approach to 
identify, evaluate, and communicate 
how mitigation can best achieve those 
management objectives. Strategies serve 
to assist project applicants, 
stakeholders, and land managers in pre- 
planning as well as to inform NEPA 
analysis and decisionmaking, including 
decisions to develop and approve plans, 
review projects, and issue permits. Land 
use planning processes provide 
opportunities for identifying, 
evaluating, and communicating 
mitigation in advance of anticipated 

land use activities. Consistent with their 
statutory authorities, land management
agencies may develop landscape-scale
strategies through the land use planning
process, or incorporate relevant aspects
of applicable and existing landscape-
scale strategies into land use plans
through the land use planning process.

Mitigation. In the context of this
Policy, the noun ��mitigation�� is a label
for all types of measures (see Mitigation
Types) that a proponent would
implement toward achieving the
Service�s mitigation goal.

Mitigation hierarchy. The elements of
mitigation, summarized as avoidance,
minimization, and compensation,
provide a sequenced approach to
addressing the foreseeable impacts to
resources and their values, services, and
functions. First, impacts should be
avoided by altering project design and/
or location or declining to authorize the
project; then minimized through project
modifications and permit conditions;
and, generally, only then compensated
for remaining unavoidable impacts after
all appropriate and practicable
avoidance and minimization measures
have been applied.

Mitigation planning. The process of
assessing the effects of an action and
formulating mitigation measures that
would achieve the mitigation planning
goal.

Mitigation goal. The Service�s goal for
mitigation is to improve or, at
minimum, maintain the current status of
affected resources, as allowed by
applicable statutory authority and
consistent with the responsibilities of
action proponents under such authority.

Mitigation types. General classes of
methods for mitigating the impacts of an
action (Council on Environmental
Quality, 40 CFR 1508.20(a�e)),
including:

(a) Avoid the impact altogether by not
taking the action or parts of the action;

(b) minimize the impact by limiting
the degree or magnitude of the action
and its implementation;

(c) rectify the impact by repairing,
rehabilitating, or restoring the affected
environment;

(d) reduce or eliminate the impact
over time by preservation and
maintenance operations during the life
of the action; and

(e) compensate for the impact by
replacing or providing substitute
resources or environments.

These five mitigation types, as
enumerated by CEQ, are compatible
with this Policy; however, as a practical
matter, the mitigation elements are
categorized into three general types that
form a sequence: Avoidance,

minimization, and compensation for
remaining unavoidable (also known as
residual) impacts. Section 5.6
(Mitigation Means and Measures) of this
Policy provides expanded definitions
and examples for each of the mitigation
types.

Practicable. Available and capable of
being done after taking into
consideration existing technology,
logistics, and cost in light of a
mitigation measure�s beneficial value
and a land use activity�s overall
purpose, scope, and scale.

Proponent. The agency(ies) proposing
an action, and if applicable, any
applicant(s) for agency funding or
authorization to implement a proposed
action.

Resources. Fish, wildlife, plants, and
their habitats for which the Service has
authority to recommend or require the
mitigation of impacts resulting from
proposed actions.

Scarcity. The relative spatial extent
(e.g., rare, common, or abundant) of the
habitat type in the landscape context.

Suitability. The relative ability of the
affected habitat to support one or more
elements of the evaluation species� life
history (reproduction, rearing, feeding,
dispersal, migration, hibernation, or
resting protected from disturbance, etc.)
compared to other similar habitats in
the landscape context. A habitat�s
ability to support an evaluation species
may vary over time.

Unavoidable. An impact is
unavoidable when an appropriate and
practicable alternative to the proposed
action that would not cause the impact
is not available.

Appendix A. Authorities and Direction
for Service Mitigation
Recommendations

A. Relationship of Service Mitigation Policy
to Other Policies, Regulations

This section is intended to describe the
interaction of existing policies and
regulations with this Policy in agency
processes. Descriptions regarding the
application of mitigation concepts generally,
and elements of this Policy specifically, for
each of the listed authorities follow:

1. The Bald and Golden Eagle Protection Act
(16 U.S.C. 668�668d) (Eagle Act)

The Eagle Act prohibits take of bald eagles
and golden eagles except pursuant to Federal
regulations. The Eagle Act regulations at title
50, part 22 of the Code of Federal Regulations
(CFR), define the ��take�� of an eagle to
include the following actions: ��pursue,
shoot, shoot at, poison, wound, kill, capture,
trap, collect, destroy, molest, or disturb��
(§ 22.3).

Except for protecting eagle nests, the Eagle
Act does not directly protect eagle habitat.
However, because disturbing eagles is a
violation of the Act, some activities within
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eagle habitat, including some habitat
modification, can result in illegal take in the
form of disturbance. ��Disturb�� is defined as
��to agitate or bother a bald or golden eagle
to a degree that causes, or is likely to cause,
based on the best scientific information
available, (1) injury to an eagle, (2) a decrease
in its productivity, by substantially
interfering with normal breeding, feeding, or
sheltering behavior, or (3) nest abandonment,
by substantially interfering with normal
breeding, feeding, or sheltering behavior.��

The Eagle Act allows the Secretary of the
Interior to authorize certain otherwise
prohibited activities through regulations. The
Service is authorized to prescribe regulations
permitting the taking, possession, and
transportation of bald and golden eagles
provided such permits are ��compatible with
the preservation of the bald eagle or the
golden eagle�� (16 U.S.C. 668a). Permits are
issued for scientific and exhibition purposes;
religious purposes of Native American tribes;
falconry (golden eagles only); depredation;
protection of health and safety; golden eagle
nest take for resource development and
recovery; nonpurposeful (incidental) take;
and removal or destruction of eagle nests.

The Eagle Act provides for mitigation in
the form of avoidance and minimization by
restricting permitted take to circumstances
where take is ��necessary.�� While not
expressly addressed, compensatory
mitigation can also be used as a tool for
ensuring that authorized take is consistent
with the preservation standard of the Eagle
Act. The regulations for eagle nest take
permits and eagle non-purposeful incidental
take permits explicitly provide for
compensatory mitigation. Although eagle
habitat (beyond nest structures) is not
directly protected by the Eagle Act, the
statute and implementing regulations do not
preclude the use of habitat restoration,
enhancement, and protection as
compensatory mitigation.

At the time of development of this
Appendix A, the threshold for authorized
take of golden eagles is set at zero throughout
the United States because golden eagle
populations appear to be stable and
potentially declining, and may not be able to
absorb additional take while still maintaining
current numbers of breeding pairs over time.
Accordingly, all permits for golden eagle take
must incorporate compensatory mitigation.
Because golden eagle populations are
currently primarily constrained by a high
level of unauthorized human-caused
mortality, rather than habitat loss, permits for
golden eagle take require mitigation to be in
the form of a reduction of a source of
mortality; however, habitat restoration and
enhancement could potentially offset
permitted take in some situations, once
reliable standards and metrics are developed
to support the application of habitat-based
mitigation to offset permitted take.

2. Clean Water Act (33 U.S.C. 1251 et seq.)

Several locations within the statute under
section 404 describe the responsibilities and
roles of the Service. The authority at section
404(m) is most directly relevant to the
Service�s engagement of Clean Water Act
permitting processes to recommend
mitigation for impacts to aquatic resources

nationwide and is routinely used by
Ecological Services Field Offices. At section
404(m), the Secretary of the Army is required
to notify the Secretary of the Interior, through
the Service Director, that an individual
permit application has been received or that
the Secretary proposes to issue a general
permit. The Service will submit any
comments in writing to the Secretary of the
Army (Corps of Engineers) within 90 days.
The Service has the opportunity to engage
several thousand Corps permit actions
affecting aquatic habitats and wildlife
annually and to assist the Corps of Engineers
in developing permit terms that avoid,
minimize, or compensate for permitted
impacts. The Department of the Army has
also entered into a Memorandum of
Agreement with the Department of the
Interior under section 404(q) of the Clean
Water Act. The current Memorandum of
Agreement, signed in 1992, provides
procedures for elevating national or regional
issues relating to resources, policy,
procedures, or regulation interpretation.

3. Endangered Species Act of 1973, as
Amended (16 U.S.C. 1531 et seq.)

A primary purpose of the Endangered
Species Act (ESA) of 1973 as amended (16
U.S.C. 1531 et seq.) is to conserve the
ecosystems upon which species listed as
endangered and threatened depend.
Conserving listed species involves the use of
all methods and procedures that are
necessary for their recovery, which includes
mitigating the impacts of actions to listed
species and their habitats. All actions must
comply with the applicable prohibitions
against taking endangered animal species
under ESA section 9 and taking threatened
animal species under regulations
promulgated through ESA section 4(d).
Under ESA section 7(a)(2), Federal agencies
must consult with the Service(s) to ensure
that any actions they fund, authorize, or carry
out are not likely to jeopardize the continued
existence of listed species or adversely
modify designated critical habitat. Federal
agencies, and any permit or license
applicants, may be exempted from the
prohibitions against incidental taking for
actions that are not likely to jeopardize the
continued existence of the species or result
in the destruction or adverse modification of
designated critical habitat, if the terms and
conditions of the incidental take statement
are implemented.

The Service may permit incidental taking
resulting from a non-Federal action under
ESA section 10(a)(1)(B) after approving the
proponent�s habitat conservation plan (HCP)
under section 10(a)(2)(A). The HCP must
specify the steps the permit applicant will
take to minimize and mitigate such impacts,
and the funding that will be available to
implement such steps. The basis for issuing
a section 10 permit includes a finding that
the applicant will, to the maximum extent
practicable, minimize and mitigate the
impacts of incidental taking, and a finding
that the taking will not appreciably reduce
the likelihood of the survival and recovery of
the species in the wild.

This Policy applies to all actions that may
affect ESA-protected resources except for
conservation/recovery permits under section

10(a)(1)(A). The Service will recommend
mitigation for impacts to listed species,
designated critical habitat, and other species
for which the Service has authorized
mitigation responsibilities consistent with
the guidance of this Policy, which
proponents may adopt as conservation
measures to be added to the project
descriptions of proposed actions. Such
adoption may ensure that actions are not
likely to jeopardize species or adversely
modify designated critical habitat; however,
such adoption alone does not constitute
compliance with the ESA. Federal agencies
must complete consultation per the
requirements of section 7 to receive Service
concurrence with ��may affect, not likely to
adversely affect�� determinations, biological
opinions for ��likely to adversely affect��
determinations, and incidental take
statement terms and conditions. Proponents
of actions that do not require Federal
authorization or funding must complete the
requirements under section 10(a)(2) to
receive an incidental take permit. Mitigation
planning under this Policy applies to all
species and their habitats for which the
Service has authorities to recommend
mitigation on a particular action, including
listed species and critical habitat. Although
this Policy is intended, in part, to clarify the
role of mitigation in endangered species
conservation, nothing herein replaces,
supersedes, or substitutes for the ESA
implementing regulations.

All forms of mitigation are potential
conservation measures of a proposed Federal
action in the context of section 7 consultation
and are factored into Service analyses of the
effects of the action, including any voluntary
mitigation measures proposed by a project
proponent that are above and beyond those
required by an action agency. Service
regulations at 50 CFR 402.14(g)(8) affirm the
need to consider ��any beneficial actions�� in
formulating a biological opinion, including
those ��taken prior to the initiation of
consultation.�� Because jeopardy and adverse
modification analyses weigh effects in the
action area relative to the status of the
species throughout its listed range and to the
status of all designated critical habitat units,
respectively, ��beneficial actions�� may also
include proposed conservation measures for
the affected species within its range but
outside of the area of adverse effects (e.g.,
compensation).

Mitigation measures included in proposed
actions that avoid and minimize the
likelihood of adverse effects and incidental
take are also relevant to the Service�s
concurrence with ��may affect, not likely to
adversely affect�� determinations through
informal consultation. All mitigation
measures included in proposed actions that
benefit listed species and/or designated
critical habitat, including compensatory
measures, are relevant to jeopardy and
adverse modification conclusions in Service
biological opinions.

Likewise, the Service may apply all forms
of mitigation, consistent with the guidance of
this Policy, in formulating a reasonable and
prudent alternative that would avoid
jeopardy/adverse modification, provided that
it is also consistent with the regulatory
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definition of a reasonable and prudent
alternative at 50 CFR 402.02. It is preferable
to avoid or minimize impacts to listed
species or critical habitat before rectifying,
reducing over time, or compensating for such
impacts. Under some limited circumstances,
however, the latter forms of mitigation may
provide all or part of the means to achieving
the best possible conservation outcome for
listed species consistent with the purpose,
authority, and feasibility requirements of a
reasonable and prudent alternative.

For Federal actions that are not likely to
jeopardize the continued existence of listed
species or result in the destruction or adverse
modification of habitat, the Service may
provide a statement specifying those
reasonable and prudent measures that are
necessary or appropriate to minimize the
impacts of taking incidental to such actions
on the affected listed species. That incidental
take statement must comply with all
applicable regulations. No proposed
mitigation measures relieve an action
proponent of the obligation to obtain
incidental take exemption through an
incidental take statement (Federal actions) or
authorization through an incidental take
permit (non-Federal actions), as appropriate,
for unavoidable incidental take that may
result from a proposed action.

4. Executive Order 13186 (E.O. 13186),
Responsibilities of Federal Agencies To
Protect Migratory Birds

E.O. 13186 directs Federal departments
and agencies to avoid or minimize adverse
impacts on ��migratory bird resources,��
defined as ��migratory birds and the habitats
upon which they depend.�� These acts of
avian protection and conservation are
implemented under the auspices of the
MBTA, the Eagle Act, the Fish and Wildlife
Coordination Act (16 U.S.C. 661�666c), the
ESA, the National Environmental Policy Act,
and ��other established environmental review
process�� (section 3(e)(6)). Additionally, E.O.
13186 directs Federal agencies whose
activities will likely result in measurable
negative effects on migratory bird
populations to collaboratively develop and
implement an MOU with the Service that
promotes the conservation of migratory bird
populations. These MOUs can clarify how an
agency can mitigate the effects of impacts
and monitor implemented conservation
measures. MOUs can also define how
appropriate corrective measures can be
implemented when needed, as well as what
proactive conservation actions or
partnerships can be formed to advance bird
conservation, given the agency�s existing
mission and mandate.

The Service policy regarding its
responsibility to E.O. 13186 (720 FW 2) states
��all Service employees should: A. Implement
their mission-related activities and
responsibilities in a way that furthers the
conservation of migratory birds and
minimizes and avoids the potential adverse
effects of migratory bird take, with the goal
of eliminating take�� (2.2 A). The policy also
stipulates that the Service will support the
conservation intent of the migratory bird
conventions by integrating migratory bird
conservation measures into our activities,
including measures to avoid or minimize

adverse impacts on migratory bird resources; 
restoring and enhancing the habitat of 
migratory birds; and preventing or abating 
the pollution or detrimental alteration of the 
environment for the benefit of migratory 
birds. 

5. Executive Order 13653 (E.O. 13653), 
Preparing the United States for the Impacts
of Climate Change 

E.O. 13653 directs Federal agencies to 
improve the Nation�s preparedness and 
resilience to climate change impacts. The 
agencies are to promote: (1) Engaged and 
strong partnerships and information sharing 
at all levels of government; (2) risk-informed 
decisionmaking and the tools to facilitate it; 
(3) adaptive learning, in which experiences 
serve as opportunities to inform and adjust 
future actions; and (4) preparedness 
planning. 

Among the provisions under section 3, 
Managing Lands and Waters for Climate 
Preparedness and Resilience, is this: 
��agencies shall, where possible, focus on 
program and policy adjustments that promote 
the dual goals of greater climate resilience 
and carbon sequestration, or other reductions 
to the sources of climate change . . . 
[a]gencies shall build on efforts already 
completed or underway . . . as well as recent 
interagency climate adaptation strategies.��
Section 5 specifies that agencies shall
develop or continue to develop, implement,
and update comprehensive plans that 
integrate consideration of climate change into 
agency operations and overall mission 
objectives. 

The Priority Agenda: Enhancing The 
Climate Resilience of America�s Natural 
Resources (October 2014), called for in E.O. 
13653, includes provisions to develop and 
provide decision support tools for ��climate- 
smart natural resource management�� that 
will improve the ability of agencies and 
landowners to manage for resilience to 
climate change impacts. 

The Service policy on climate change 
adaptation (056 FW 1) states that the Service 
will ��effectively and efficiently incorporate 
and implement climate change adaptation 
measures into the Service�s mission, 
programs, and operations.�� This includes 
using the best available science to coordinate 
an appropriate adaptive response to impacts 
on fish, wildlife, plants, and their habitats. 
The policy also specifically calls for 
delivering landscape conservation actions
that build resilience or support the ability of 
fish, wildlife, and plants to adapt to climate 
change. 

6. Federal Power Act (16 U.S.C. 791�828c) 
(FPA) 

The Federal Energy Regulatory 
Commission (FERC) authorizes non-Federal 
hydropower projects pursuant to the FPA. 
The Service�s roles in hydropower project 
review are primarily defined by the FPA, as 
amended in 1986 by the Electric Consumers 
Protection Act, which explicitly ascribes 
those roles to the Service. The Service has 
mandatory conditioning authority for 
projects on National Wildlife Refuge System 
lands under section 4(e) and to prescribe fish 
passage to enhance and protect native fish 
runs under section 18. Under section 10(j), 

FERC is required to include license
conditions that are based on
recommendations made pursuant to the Fish
and Wildlife Coordination Act by States,
NOAA, and the Service for the adequate and
equitable protection, mitigation, and
enhancement of fish, wildlife, and their
habitats.

7. Fish and Wildlife Conservation Act (16
U.S.C. 2901�2912)

Specifically, Federal Conservation of
Migratory Nongame Birds (16 U.S.C. 2912)
requires the Service to ��identify the effects of
environmental changes and human activities
on species, subspecies, and populations of all
migratory nongame birds�� (section 2912(2));
��identify conservation actions to assure that
species, subspecies, and populations of
migratory nongame birds . . . do not reach
the point at which the measures provided
pursuant to the Endangered Species Act of
1973, as amended (16 U.S.C. 1531�1543),
become necessary�� (section 2912(4)); and
��identify lands and waters in the United
States and other nations in the Western
Hemisphere whose protection, management,
or acquisition will foster the conservation of
species, subspecies, and populations of
migratory nongame birds. . . .�� (section
2912(5)).

8. Fish and Wildlife Coordination Act (16
U.S.C. 661�667e) (FWCA)

The FWCA requires Federal agencies
developing water-related projects to consult
with the Service, NOAA, and the States
regarding fish and wildlife impacts. The
FWCA establishes fish and wildlife
conservation as a coequal objective of all
federally funded, permitted, or licensed
water-related development projects. Federal
action agencies are to include justifiable
means and measures for fish and wildlife,
and the Service�s mitigation and
enhancement recommendations are to be
given full and equal consideration with other
project purposes. The Service�s mitigation
recommendations may include measures
addressing a broad set of habitats beyond the
aquatic impacts triggering the FWCA and
taxa beyond those covered by other resource
laws. Action agencies are not bound by the
FWCA to implement Service conservation
recommendations in their entirety.

9. Marine Mammal Protection Act of 1972, as
Amended (16 U.S.C. 1361 et seq.) (MMPA)

The MMPA prohibits the take (i.e.,
hunting, killing, capture, and/or harassment)
of marine mammals and enacts a moratorium
on the import, export, and sale of marine
mammal parts and products. There are
exemptions and exceptions to the
prohibitions. For example, under section
101(b), Alaskan Natives may hunt marine
mammals for subsistence purposes and may
possess, transport, and sell marine mammal
parts and products. However, this section
focuses on incidental take authorizations for
non-commercial fishing activities.

Section 101(a)(5) allows for the
authorization of incidental, but not
intentional, take of small numbers of marine
mammals by U.S. citizens while engaged in
a specified activity (other than commercial
fishing) within a specified geographical
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region, provided certain findings are made. 
Specifically, the Service must make a finding 
that the total of such taking will have a 
negligible impact on the marine mammal 
species and will not have an unmitigable 
adverse impact on the availability of these 
species for subsistence uses. Negligible 
impact is defined at 50 CFR 18.27(c) as ��an 
impact resulting from the specified activity 
that cannot be reasonably expected to, and is 
not reasonably likely to, adversely affect the 
species or stock through effects on annual 
rates of recruitment or survival.�� Unmitigable 
adverse impact, which is also defined at 50 
CFR 18.27(c), means ��an impact resulting 
from the specified activity that is likely to 
reduce the availability of the species to a 
level insufficient for a harvest to meet 
subsistence needs by (i) causing the marine 
mammals to abandon or avoid hunting areas, 
(ii) directly displacing subsistence users, or 
(iii) placing physical barriers between the 
marine mammals and the subsistence 
hunters; and (2) cannot be sufficiently 
mitigated by other measures to increase the 
availability of marine mammals to allow 
subsistence needs to be met.�� 

Section 101(a)(5)(A) of the MMPA provides 
for the promulgation of Incidental Take 
Regulations (ITRs), which can be issued for 
a period of up to 5 years. The ITRs set forth 
permissible methods of taking pursuant to 
the activity and other means of effecting the 
least practicable adverse impact on the 
species or stock and its habitat, paying 
particular attention to rookeries, mating 
grounds, and areas of similar significance, 
and on the availability of such species or 
stock for subsistence uses. In addition, ITRs 
include requirements pertaining to the 
monitoring and reporting of such takings. 

Under the ITRs, a U.S. citizen may request 
a Letter of Authorization (LOA) for activities 
proposed in accordance with the ITRs. The 
Service evaluates each LOA request based on 
the specific activity and geographic location, 
and determines whether the level of taking is 
consistent with the findings made for the
total taking allowable under the applicable
ITRs. If so, the Service may issue an LOA for
the project and will specify the period of
validity and any additional terms and
conditions appropriate to the request,
including mitigation measures designed to
minimize interactions with, and impacts to, 
marine mammals. The LOA will also specify 
monitoring and reporting requirements to 
evaluate the level and impact of any taking. 
Depending on the nature, location, and 
timing of a proposed activity, the Service 
may require applicants to consult with 
potentially affected subsistence communities 
in Alaska and develop additional mitigation 
measures to address potential impacts to 
subsistence users. Regulations specific to 
LOAs are codified at 50 CFR 18.27(f). 

Section 101(a)(5)(D) established an 
expedited process to request authorization 
for the incidental, but not intentional, take of 
small numbers of marine mammals for a 
period of not more than one year if the taking 
will be limited to harassment, i.e., Incidental 
Harassment Authorizations (IHAs). 
Harassment is defined in section 3 of the 
MMPA (16 U.S.C. 1362). For activities other 
than military readiness activities or scientific 

research conducted by or on behalf of the
Federal Government, harassment means ��any
act of pursuit, torment, or annoyance which
(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild�� (the MMPA calls this Level A
harassment) ��or (ii) has the potential to
disturb a marine mammal or marine mammal
stock in the wild by causing disruption of
behavioral patterns, including, but not
limited to migration, breathing, nursing,
breeding, feeding, or sheltering�� (the MMPA
calls this Level B harassment). There is a
separate definition of harassment applied in
the case of a military readiness activity or a
scientific research activity conducted by or
on behalf of the Federal Government. In
addition, ��small numbers�� and ��specified
geographical region�� requirements do not
apply to military readiness activities.

The IHA prescribes permissible methods of
taking by harassment and includes other
means of effecting the least practicable
impact on marine mammal species or stocks
and their habitats, paying particular attention
to rookeries, mating grounds, and areas of
similar significance. In addition, as
appropriate, the IHA will include measures
that are necessary to ensure no unmitigable
adverse impact on the availability of the
species or stock for subsistence purposes in
Alaska. IHAs also specify monitoring and
reporting requirements pertaining to the
taking by harassment.

ITRs and IHAs can provide considerable
conservation and management benefits to
covered marine mammals. The Service shall
recommend mitigation for impacts to species
covered by the MMPA that are under its
jurisdiction consistent with the guidance of
this Policy and to the extent compatible with
the authorities of the MMPA. Proponents
may adopt these recommendations as
components of proposed actions. However,
such adoption itself does not constitute
compliance with the MMPA. In addition,
IHAs or LOAs issued under ITRs specify the
permissible methods of taking and other
means of effecting the least practicable
adverse impact on the species or stock and
its habitat, and on the availability for
subsistence purposes. Those authorizations
also outline required monitoring and
reporting of takes.

10. Migratory Bird Treaty Act (16 U.S.C. 703�
712) (MBTA)

The MBTA does not allow the take of
migratory birds without a permit or other
regulatory authorization (e.g., rule,
depredation order). The Service has express
authority to issue permits for purposeful take
and currently issues several types of permits
for purposeful take of individuals (e.g.,
hunting, depredation, scientific collection).
Hunting permits do not require the
mitigation hierarchy be enacted; rather, the
Service sets annual regulations that limit
harvest to ensure levels harvested do not
diminish waterfowl breeding populations.
For purposeful take permits that are not
covered in these annual regulations (e.g.,
depredation, scientific collection), there is an
expectation that take be avoided and
minimized to the maximum extent
practicable as a condition of the take
authorization process. Compensation and

offsets are not required under these
purposeful take permits, but can be accepted.

The Service has implied authority to
permit incidental take of migratory birds,
though incidental take has only been
authorized in limited situations (e.g.,
Department of Defense Readiness Rule and
the NOAA Fisheries Special Purpose Permit).
In all situations, permitted or unpermitted,
there is an expectation that take be avoided
and minimized to the maximum extent
practicable, and voluntary offsets can be
employed to this end. However, the Service
cannot legally require or accept
compensatory mitigation for unpermitted,
and thus illegal, take of individuals. While
action proponents are expected to reduce
impacts to migratory bird habitat, such
impacts are not regulated under the MBTA.
As a result, action proponents are allowed to
use the full mitigation hierarchy to manage
impacts to their habitats, regardless of
whether or not a permit for take of
individuals is in place. Assessments of action
effects should examine direct, indirect, and
cumulative impacts to migratory bird
habitats, as habitat losses have been
identified as a critical factor in the decline
of many migratory bird species.

11. National Environmental Policy Act (42
U.S.C. 4321 et seq.) (NEPA)

NEPA requires Federal agencies to
integrate environmental values into
decisionmaking processes by considering
impacts of their proposed actions and
reasonable alternatives. Agencies disclose
findings through an environmental
assessment or a detailed environmental
impact statement and are required to identify
and include all relevant and reasonable
mitigation measures that could improve the
action. The Council on Environmental
Quality�s implementing regulations under
NEPA define mitigation as a sequence, where
mitigation begins with avoidance of impacts;
followed by minimization of the degree or
magnitude of impacts; rectification of
impacts through repair, restoration, or
rehabilitation; reducing impacts over time
during the life of the action; and lastly,
compensation for impacts by providing
replacement resources. Effective mitigation
through this ordered approach starts at the
beginning of the NEPA process, not at the
end. Implementing regulations require that
the Service be notified of all major Federal
actions affecting fish and wildlife and our
recommendations solicited. Engaging this
process allows the Service to provide
comments and recommendations for
mitigation of fish and wildlife impacts.

12. National Wildlife Refuge Mitigation
Policy (64 FR 49229�49234, September 10,
1999) (Refuge Mitigation Policy)

The Service�s Final Policy on the National
Wildlife Refuge System and Compensatory
Mitigation under the section 10/404 Program
establishes guidelines for the use of Refuge
lands for siting compensatory mitigation for
impacts permitted through section 404 of the
Clean Water Act (CWA) and section 10 of the
Rivers and Harbors Act (RHA). The Refuge
Mitigation Policy clarifies that siting
mitigation for off-Refuge impacts on Refuge
lands is appropriate only in limited and
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exceptional circumstances. Mitigation banks
may not be sited on Refuge lands, but the
Service may add closed banks to the Refuge
system if specific criteria are met. The Refuge
Mitigation Policy, which explicitly addresses
only compensatory mitigation under the
CWA and RHA, remains in effect and is
unaltered by this Policy. However, the
Service will evaluate all proposals for using
Refuge lands as sites for other compensatory
mitigation purposes using the criteria and
procedures established for aquatic resources
in the Refuge Mitigation Policy (e.g., to locate
compensatory mitigation on Refuge property
for off-Refuge impacts to endangered or
threatened species).

13. Natural Resource Damage Assessment
and Restoration (NRDAR)

Under the Oil Pollution Act (33 U.S.C.
2701 et seq.) (OPA) and the Comprehensive
Environmental Response, Compensation and
Liability Act (42 U.S.C. 9601) (CERCLA), as
amended by Public Law 99�499, when a
release of hazardous materials or an oil spill
injures natural resources under the
jurisdiction of State, tribal, and Federal
agencies, these governments quantify injuries
to determine appropriate restoration
necessary to compensate the public for losses
of those resources or their services. Nothing
in this Policy supersedes the statutes and
regulations governing the natural resource
damage provisions of CERCLA, OPA, and the
CWA.

The Service is often a participating bureau,
supporting the Department of the Interior,
during NRDAR. A restoration settlement, in
the form of damages provided through a
settlement document, is usually determined
by quantifying the type and amount of
restoration necessary to offset the injury
caused by the spill or release. The type of
restoration conducted depends on the
resources injured by the release (e.g., marine
habitats, ground water, or biological
resources (fish, birds)).

In the Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging Related
Private Investment (November 3, 2015), DOI
is charged with developing guidance
describing considerations for evaluating
whether, where, and when tools and
techniques used in mitigation�including
restoration banking or advance restoration
projects�would be appropriate as
components of a restoration plan resolving
natural resource damage claims. Pending
promulgation of that guidance, the tools
provided in section 5 maintain the flexibility
to implement the appropriate restoration to
restore injured resources under the
jurisdiction of multiple governments, by
providing support for weighing or modifying
project elements to reach Service goals.

B. Additional Legislative Authorities

1. Clean Air Act; 42 U.S.C. 7401 et seq., as
amended (See http://www.fws.gov/
refuges/airquality/permits.html)

2. Marine Protection, Research, and
Sanctuaries Act; 16 U.S.C. 1431 et seq.
and 33 U.S.C. 1401 et seq.

3. Resource Conservation and Recovery Act;
42 U.S.C. 6901 et seq.

4. Shore Protection Act; 33 U.S.C. 2601 et

seq.
5. Coastal Zone Management Act; 16 U.S.C.

1451 et seq.
6. Coastal Barrier Resources Act; 16 U.S.C.

3501
7. Surface Mining Control and Reclamation

Act; 30 U.S.C. 1201 et seq.
8. National Wildlife Refuge System

Administration Act; 16 U.S.C. 668dd, as
amended

9. National Historic Preservation Act; 16
U.S.C. 470f

10. North American Wetlands Conservation
Act, 16 U.S.C. 4401 et seq.

11. Pittman-Roberts Wildlife Restoration Act;
16. U.S.C. 669�669k

12. Dingell-Johnson Sport Fish Restoration
Act; 16 U.S.C. 777�777n, except 777e�1
and g�1

13. Federal Land and Policy Management
Act, 43 U.S.C. 1701 et seq.

C. Implementing Regulations

1. National Environmental Policy Act
(NEPA), 40 CFR part 1508, 42 U.S.C. 55

2. Marine Mammal Protection Act (MMPA),
50 CFR part 18, 16 U.S.C. 1361 et seq.

3. Migratory Bird Treaty Act (MBTA), 50 CFR
part 21, 16 U.S.C. 703 et seq.

4. Bald and Golden Eagle Protection Act
(Eagle Act), 50 CFR part 22, 16 U.S.C.
668 et seq.

5. Guidelines for Wetlands Protection, 33
CFR parts 320 and 332, 40 CFR part 230

6. Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325 and
332 (USACE) and 40 CFR part 230 (EPA),
33 U.S.C. 1344

7. National Coastal Wetlands Conservation
Grants, 16 U.S.C. 3954, 50 CFR part 84

8. Natural Resource Damage Assessments
(OPA), 15 CFR part 990, 33 U.S.C. 2701
et seq.

9. Natural Resource Damage Assessments
(CERCLA), 43 CFR part 11, 42 U.S.C.
9601

10. Endangered Species Act of 1973, as
amended; 50 CFR parts 13, 17
(specifically §§17.22, 17.32, 17.50), part
402; 16 U.S.C. 1531 et seq.

11. Powers of the Secretary (43 U.S.C. 1201),
43 CFR part 24

D. Executive Orders

1. Executive Order 13186, Responsibilities of
Federal Agencies to Protect Migratory
Birds, January 10, 2001

2. Executive Order 12114, Environmental
Effects Abroad of Major Federal Actions,
January 4, 1979

3. Executive Order 11988, Floodplain
Management, May 24, 1977

4. Executive Order 11990, Protection of
Wetlands, May 24, 1977

5. Executive Order 12898, Federal Actions To
Address Environmental Justice in
Minority and Low-Income Populations,
February 11, 1994

6. Executive Order 13514, Federal Leadership
in Environmental, Energy, and Economic
Performance, October 5, 2009

7. Executive Order 13604, Improving
Performance of Federal Permitting and
Review of Infrastructure Projects, March
22, 2012

E. Council on Environmental Quality (CEQ)
Policy and Guidance

1. Guidance Regarding NEPA Regulations (48
FR 34236, July 28, 1983)

2. Designation of Non-Federal Agencies to be
Cooperating Agencies in Implementing
the Procedural Requirements of the
National Environmental Policy Act (40
CFR 1508.5, July 28, 1999)

3. Cooperating Agencies in Implementing the
Procedural Requirements of the National
Environmental Policy Act (January 30,
2002)

4. Collaboration in NEPA, a Handbook for
NEPA Practitioners (October 2007)

5. Memorandum, ��Appropriate Use of
Mitigation and Monitoring and
Clarifying the Appropriate Use of
Mitigated Findings of No Significant
Impact�� (January 14, 2011)

6. ��Memorandum on Environmental
Collaboration and Conflict Resolution��
(September 6, 2012)

7. NEPA and NHPA, a Handbook for
Integrating NEPA and Section 106
(March 2013)

8. Memorandum for Heads of Federal
Departments and Agencies, ��Effective
Use of Programmatic NEPA Reviews��
(December 18, 2014)

9. Memorandum: ��Final Guidance for
Federal Departments and Agencies on
Consideration of Greenhouse Gas
Emissions and the Effects of Climate
Change in National Environmental
Policy Act Reviews�� (August 1, 2016)

F. Department of the Interior Policy and
Guidance

1. Department of the Interior National
Environmental Policy Act Procedures,
516 DM 1�7

2. Secretarial Order 3330, Improving
Mitigation Policies and Practices of the
Department of the Interior (October 31,
2013)

3. Secretarial Order 3206, American Indian
Tribal Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act (June 5, 1997)

4. Department of the Interior Climate Change
Adaptation Policy, 523 DM 1

G. U.S. Fish and Wildlife Service (USFWS)
Policy and Guidance:

1. Service Responsibilities to Protect
Migratory Birds, 720 FW 2

2. Final Policy on the National Wildlife
Refuge System and Compensatory
Mitigation under the Section 10/404
Program, 64 FR 49229�49234, September
10, 1999

3. Habitat Conservation Planning and
Incidental Take Permit Processing
Handbook, 61 FR 63854, 1996

4. USFWS National Environmental Policy
Act Reference Handbook, 505 FW 1.7
and 550 FW 1

5. Endangered Species Act Habitat
Conservation Planning Handbook (with
NMFS), 1996

6. Endangered Species Act Consultation
Handbook (with NMFS), 1998

7. Inter-agency Memorandum of Agreement
Regarding Oil Spill Planning and
Response Activities Under the Federal
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Water Pollution Control Act�s National 
Oil and Hazardous Substances Pollution 
Contingency Plan and the Endangered 
Species Act, 2002 

8. Guidance for the Establishment, Use, and 
Operation of Conservation Banking, 2003 

9. Endangered and Threatened Wildlife and 
Plants; Recovery Crediting Guidance, 
2008

10. USFWS Tribal Consultation Handbook,
2011 

11. Service Climate Change Adaptation 
Policy, 056 FW 1 

12. USFWS Native American Policy, 510 FW 
1 

H. Other Agency Policy, Guidance, and
Actions Relevant to Service Activities

1. Memorandum of Agreement Between the 
Department of the Army and the 
Environmental Protection Agency, The 
Determination of Mitigation Under the 
Clean Water Act Section 404(b)(1) 
Guidelines, 1990 

2. Federal Highway Administration, 
Consideration of Wetlands in the 
Planning of Federal Aid Highways, 1990 

3. Clean Water Act Section 404(q) 
Memorandum of Agreement Between the 
Department of the Interior and the 
Department of the Army, 1992 

4. Interagency Agreement between the 
National Park Service, Fish and Wildlife 
Service, Bureau of Land Management, 
and the Federal Aviation Administration 
Regarding Low-Level Flying Aircraft 
Over Natural Resource Areas, 1993 

5. USFWS Memorandum from Acting 
Director to Regional Directors, Regarding 
��Partners for Fish and Wildlife Program 
and NEPA Compliance,�� 2002 

6. Agreement between the U.S. Fish and
Wildlife Service and the U.S. Army
Corps of Engineers for Conducting Fish
and Wildlife Coordination Act Activities,
2003

7. Memorandum of Agreement Between the
U.S. Fish and Wildlife Service and the
U.S. Army Corps of Engineers, 2003

8. Partnership Agreement between the U.S.
Army Corps of Engineers and the U.S.
Fish and Wildlife Service for Water
Resources and Fish and Wildlife, 2003

9. Memoranda of understanding with nine
Federal agencies, under E.O. 13186,
Responsibilities of Federal Agencies to
Protect Migratory Birds (http://
www.fws.gov/migratorybirds/
PartnershipsAndIniatives.html)

Appendix B. Service Mitigation Policy 
and NEPA 

This appendix addresses Service 
responsibilities for applying this Policy when 
we are formulating our own proposed actions 
under the NEPA decision making process. 
Service personnel may also use this appendix 
as guidance for providing mitigation 
recommendations when reviewing the 
proposed actions of other Federal agencies 
under NEPA. However, comments that we 
provide are advisory to other Federal 
agencies in the NEPA context as an agency 
with special expertise regarding mitigating 
impacts to fish and wildlife resources. 
Consistent with their authorities, action 

agencies choose whether to adopt, in whole 
or in part, mitigation recommendations 
received from other agencies and the public, 
including the Service. Any requirements of 
other Federal agencies to mitigate impacts to 
fish and wildlife resources are governed by 
applicable statutes and regulations. 

A. Mitigation in Environmental Review
Processes

NEPA was enacted to promote efforts to 
prevent or eliminate damage to the 
environment and biosphere (42 U.S.C. 4321). 
The NEPA process is intended to help 
officials make decisions based on an 
understanding of environmental 
consequences and take actions that protect, 
restore, and enhance the environment (40 
CFR part 1501). At the earliest stage possible 
in the planning process, and prior to making 
any detailed environmental review, the 
Service will ��consult with and obtain the 
comments of any Federal agency which has 
jurisdiction by law or special expertise with 
respect to any environmental impact 
involved.�� (42 U.S.C. 4332(C)) Early 
coordination avoids delays, reduces potential 
conflicts, and helps ensure compliance with 
other statutes and regulations. When scoping 
the issues for the review, the Service will 
��invite the participation of affected Federal, 
State, and local agencies, any affected Indian 
tribe, the proponent of the action, and other 
interested persons (including those who 
might not be in accord with the action on 
environmental grounds).�� (40 CFR 
1501.7(a)(1)) 

NEPA requires consideration of the 
impacts from connected, cumulative, and 
similar actions, and their relationship to the 
maintenance and enhancement of long-term 
productivity (42 U.S.C. 4332). Mitigation 
measures should be developed that 
effectively and efficiently address the 
predicted and actual impacts, relative to the 
ability to maintain and enhance long-term 
productivity. The consideration of mitigation 
(type, timing, degree, etc.) should be 
consistent with and based upon the 
evaluation of direct, indirect, and cumulative 
impacts. The Service should also consider 
and encourage public involvement in 
development of mitigation planning, 
including components such as compliance 
and effectiveness monitoring, and adaptive 
management processes. 

Consistent with the January 14, 2011, CEQ 
Memorandum: Appropriate Use of Mitigation 
and Monitoring and Clarifying the 
Appropriate Use of Mitigated Findings of No 
Significant Impacts, Service-proposed actions 
should incorporate measures to avoid, 
minimize, rectify, reduce, and compensate 
for impacts into initial proposal designs and 
described as part of the action. Measures to 
achieve net gain or no-net-loss outcomes 
have the greatest potential to achieve 
environmentally preferred outcomes that are 
encouraged by the memorandum, and 
measures to achieve net gain outcomes have 
the greatest potential to enhance long-term 
productivity. We should analyze mitigation 
measures considered, but not incorporated 
into the proposed action, as one or more 
alternatives. For illustrative purposes, our 
NEPA documents may address mitigation 

alternatives or consider mitigation measures
that the Service does not have legal authority
to implement. However, the Service should
not commit to mitigation alternatives or
measures considered or analyzed without
sufficient legal authorities or sufficient
resources to perform or ensure the
effectiveness of the mitigation (CEQ 2011).
The Service should monitor the compliance
and effectiveness of our mitigation
commitments. For applicant-driven actions,
some or most of the responsibility for
mitigation monitoring may lie with the
applicant; however, the Service retains the
ultimate responsibility to ensure that
monitoring is occurring when needed and
that the results of monitoring are properly
considered in an adaptive management
framework.

When carrying out its responsibilities
under NEPA, the Service will apply the
mitigation meanings and sequence in the
NEPA regulations (40 CFR 1508.20). In
particular, the Service will retain the ability
to distinguish between:
• Minimizing impacts by limiting the

degree or magnitude of the action and its
implementation;
• rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment; and
• reducing or eliminating the impact over

time by preservation and maintenance
operations during the life of the action.

Minimizing impacts under NEPA is
commonly applied at the planning design
stage, prior to the action (and impacts)
occurring. Rectification and reduction over
time are measures applied after the action is
implemented (even though they may be
included in the plan). Therefore, under
NEPA, there are often very different temporal
scopes between minimization measures and
those for rectification and reduction over
time. These temporal differences can be
important for developing and evaluating
alternatives, analyzing indirect and
cumulative impacts, and for designing and
implementing effectiveness and compliance
monitoring. Therefore, the Service will retain
the ability to distinguish between these three
mitigation types when doing so will improve
the ability to take the requisite NEPA ��hard
look�� at potential environmental impacts and
reasonable alternatives to proposed actions.

Other statutes besides NEPA that compel
the Service to address the possible
environmental impacts of mitigation
activities for fish and wildlife resources
commonly include the National Historic
Preservation Act of 1996 (NHPA) (16 U.S.C
470 et seq.), as amended in 1992, the Federal
Water Pollution Control Act (Clean Water
Act) (33 U.S.C. 1251�1376), Fish and
Wildlife Coordination Act (16 U.S.C 661�
667(e)), as amended (FWCA), and the Clean
Air Act (42 U.S.C. 7401�7661). Service
mitigation decisions should also comply with
all applicable Executive Orders, including
E.O. 13514, Federal Leadership in
Environmental, Energy, and Economic
Performance (October 5, 2009); E.O. 13653,
Preparing the United States for the Impacts
of Climate Change (November 1, 2013); and
E.O. 12898, Federal Actions To Address
Environmental Justice in Minority
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Populations and Low-Income Populations.
DOI Environmental Compliance
Memorandum (ECM) 95�3 provides
additional direction regarding
responsibilities for addressing environmental
justice under NEPA, including the equity of
benefits and risks distribution.

B. Efficient Mitigation Planning

The CEQ Regulations Implementing NEPA
include provisions to reduce paperwork
(§ 1500.4), delay (§ 1505.5), and duplication
with State and local procedures (§ 1506.2)
and combine documents in compliance with
NEPA. A key component of the provisions to
reduce paperwork directs Federal agencies to
use environmental impact statements for
programs, policies, or plans, and to tier from
statements of broad scope to those of
narrower scope, in order to eliminate
repetitive discussions of the same issues
(§§ 1501.1(i), 1502.4, and 1502.20). To the
fullest extent possible, the Service should
coordinate with State, tribal, local, and other
Federal entities to conduct joint mitigation
planning, research, and environmental
review processes. Mitigation planning can
also provide efficiencies when it is used to
reduce the impacts of a proposed project to
the degree it eliminates significant impacts
and avoids the need for an environmental
impact statement. When using this approach,
employing a mitigated Finding of No
Significant Impact (FONSI), the Service
should ensure consistency with the
aforementioned January 14, 2011, CEQ
memorandum.

Use of this Policy will help focus our
NEPA discussion on issues for fish, wildlife,
plants, and their habitats, and will avoid
unnecessarily lengthy background
information. When appropriate, the Service
should use the process for establishing
evaluation species and resource categories to
concentrate our environmental analyses on
relevant and significant issues.

Programmatic NEPA reviews can establish
standards for consideration and
implementation of mitigation, and can more
effectively address cumulative impacts. The
programmatic NEPA reviews can facilitate
decisions on agency actions that precede site-
or project-specific decisions and actions,
such as mitigation alternatives or
commitments for subsequent actions, or
narrowing of future alternatives. To ensure
that landscape-scale mitigation planning is
effectively implemented and meets
conservation goals, as appropriate, the
Service should seek and consider
collaborative opportunities to conduct
programmatic NEPA decisionmaking
processes on Service actions that are similar
in timing, impacts, alternatives, resources,
and mitigation. The Service should consider
developing standard mitigation protocols or
objectives in a programmatic NEPA review in
order to provide a framework and scope for
the subsequent tiered analysis of
environmental impacts. Existing landscape-
scale conservation and mitigation plans that
have already undergone a NEPA process will
provide efficiencies for Federal actions taken
on a project-specific basis and will also better
address potential cumulative impacts.
However, the Service may incorporate plans

or components of plans by reference (40 CFR 
1502.21), while addressing impacts from 
plans or components within the NEPA 
process on the Service action. When 
considering programmatic NEPA reviews, the 
Service should adopt approaches consistent 
with the December 18, 2014, CEQ 
Memorandum: Effective Use of Programmatic 
NEPA Reviews. 

Appropriate treatment of climate change in 
NEPA reviews is essential to development of 
meaningful mitigation. The Service approach 
should be consistent with the August 1, 2016, 
CEQ Memorandum: Final Guidance for 
Federal Departments and Agencies on 
Consideration of Greenhouse Gas Emissions 
and the Effects of Climate Change in National 
Environmental Policy Act Reviews, which 
guides the consideration of reasonable 
alternatives and recommends agencies 
consider the short- and long-term effects and 
benefits in the alternatives and mitigation 
analysis. 

C. Collaboration 

Collaboration is an important component 
of mitigation planning, especially at the 
landscape or programmatic level. A 
collaborative NEPA process can offer the 
Service many benefits regarding development 
and implementation of mitigation, including, 
but not limited to: Better information 
regarding mitigation options by accessing 
relevant scientific and technical expertise 
and knowledge relating to local resources; a 
fairer process by involving most or all 
interests involved in determining mitigation; 
conflict prevention by dealing with issues 
related to mitigation as they arise; and easier 
implementation because all the stakeholders 
feel vested in the implementation of 
mitigation. Therefore, when considering and 
engaging in collaboration, the Service should,
to the extent applicable, utilize the principles
and recommendations set forth in the Office
of Management and Budget and CEQ
Memorandum on Environmental
Collaboration and Conflict Resolution (2012)
and the CEQ handbook, Collaboration in
NEPA�a Handbook for NEPA Practitioners
(2007).

D. NEPA and Tribal Trust Responsibilities

NEPA also provides a process through 
which all Tribal Trust responsibilities can be 
addressed simultaneous to consultation, but 
care should be taken to ensure that culturally 
sensitive information is not disclosed. 
Resources that may be impacted by Service 
actions or mitigation measures include 
culturally significant or sacred landscapes, 
species associated with those landscapes, or 
species that are separately considered 
culturally significant or sacred. The Service 
should coordinate or consult with affected 
tribes to develop methods for evaluating 
impacts, significance criteria, and meaningful 
mitigation to sacred or culturally significant
species and their locales. Because climate 
change has been identified as an 
Environmental Justice (EJ) issue for tribes, 
adverse climate change-related effects to 
culturally significant or sacred landscapes or 
species may be cumulatively greater, and 
may indicate the need for a separate EJ 
analysis. Affected tribes can be those for 

which the locale of the action or landscape
mitigation planning lies within traditional
homelands and can include traditional
migration areas. The final determination of
whether a tribe is affected is made by the
tribe, and should be ascertained during
consultation or a coordination process. When
government-to-government consultation
takes place, the consultation process will be
guided by the Service Tribal Consultation
Handbook.

The Service has overarching Tribal Trust
Doctrine responsibilities under the Eagle Act,
the National Historic Preservation Act
(NHPA), the American Indian Religious
Freedom Act (AIRFA) (42 U.S.C. 1996),
Religious Freedom Restoration Act of 1993
(RFRA) (42 U.S.C. 2000bb et seq.), Secretarial
Order 3206, American Indian Tribal Rights,
Federal-Tribal Trust Responsibilities, the
Endangered Species Act (June 5, 1997),
Executive Order 13007, Indian Sacred Sites
(61 FR 26771, May 29, 1996), and the USFWS
Native American Policy. Government-wide
statutes with requirements to consult with
tribes include the Archeological Resources
Protection Act of 1979 (ARPA) (16 U.S.C.
470aa�mm), the Native American Graves
Protection and Repatriation Act (NAGPRA)
(25 U.S.C. 3001 et. seq.), and AIRFA.
Regulations with requirements to consult
include NAGPRA, NHPA, and NEPA. As
required, the Service will initiate Section 106
consultation with Indian tribes during early
planning for FWS proposed actions, to
ensure their rights and concerns are
incorporated into project design.
Consultation will continue throughout all
stages of the process, including during
consideration of mitigation.

E. Integrating the Mitigation Policy Into the
NEPA Process

When the Service is the lead or co-lead
Federal agency for NEPA compliance, this
Policy may inform several components of the
NEPA process and make it more effective and
more efficient in conserving the affected
Federal trust resources. This section
discusses the role of this Policy in Service
decisionmaking under NEPA.

Scoping

The Service should use internal and
external scoping to help identify appropriate
evaluation species, obtain information about
the relative scarcity, suitability, and
importance of affected habitats for resource
category assignments, identify issues
associated with these species and habitats,
and identify issues associated with other
affected resources. Climate change
vulnerability assessments can be a valuable
tool for identifying or screening new
evaluation species. The Service should
coordinate external scoping with agencies
having special expertise or jurisdiction by
law for the affected resources.

Purpose and Need

The purpose and need statement of the
NEPA document should incorporate relevant
conservation objectives for evaluation species
and their habitats, and the need to ensure
either a net gain or no-net-loss. Because the
statement of purpose and need frames the
development of the proposed action and
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alternatives, including conservation 
objectives from the beginning, it steers action 
proposals away from impacts that may 
otherwise necessitate mitigation. Addressing 
conservation objectives in the purpose 
statement initiates a planning process in 
which the proposed action and all reasonable 
alternatives evaluated necessarily include 
appropriate conservation measures, differing 
in type or degree, and avoids presenting 
decisionmakers with a choice between a 
��conservation alternative�� and a ��no 
conservation alternative.�� 

Alternatives 

The alternatives should include, as 
appropriate, an alternative that includes 
design components or mitigation measures to 
achieve a net benefit for affected resources
and an alternative that includes design
components or mitigation measures to
achieve no-net-loss of affected resources.
Alternatives that include provisions for
mitigation based upon different climate
change projections will help guide the
development of appropriate responses, and
will facilitate the ability to change mitigation
responses more quickly to ones already
analyzed but not previously adopted. 

Affected Environment 

The affected environment discussion 
should focus on significant environmental 
issues associated with evaluation species and 
their habitats and highlight resource 
vulnerabilities that may require mitigation 
features in the project design. This section 
should document the relative scarcity, 
suitability, and importance of affected 
habitats, along with the sensitivity and status 
of the species and habitats. It should identify 
relevant temporal and spatial scales for each 
resource and the appropriate indicators of 
effects and units of measurement for 
evaluating mitigation features. This section 
should also identify habitats for evaluation 
species that are currently degraded but have 
a moderate to high potential for restoration 
or improvement.

Significance Criteria 

Explicit significance criteria provide the 
benchmarks or standards for evaluating 
effects under NEPA. Potentially significant
impacts to resources require decisionmaking
supported by an environmental impact
statement. Determining significance
considers both the context and intensity of
effects. For resources covered by this Policy,
the sensitivity and status of affected species,
and the relative scarcity, suitability, and 
importance of affected habitats, provide the
context component of significance criteria. 
Measures of the severity of effects (degree, 
duration, spatial extent, etc.) provide the
intensity component of significance criteria.
Significance criteria may help identify
appropriate levels and types of mitigation;
however, the Service should consider
mitigation for impacts that do not exceed
thresholds for significance as well as those
that do.

Analysis of Environmental Consequences 

The analysis of environmental 
consequences should address the 
relationship of effects to the maintenance and 
enhancement of long-term productivity (40 

CFR 1502.16), and include the timing and
duration of direct, indirect, and cumulative
effects to resources, short-term versus long-
term effects (adverse and beneficial), and
how the timing and duration of mitigation
would influence net effects over time. The
Service�s net gain goal for fish and wildlife
resources under this Policy applies to the full
planning horizon of a proposed action.
Guidance under section V.B.3 (Assessment
Principles) of this Policy supplements
existing Service, Department, and
government-wide guidance for the Service�s
environmental consequences analyses for
affected fish and wildlife resources under
NEPA.

Cumulative Effects Analyses

The long-term benefits of mitigation
measures, whether onsite or offsite relative to
the proposed action, often depend on their
placement in the landscape relative to other
environmental resources and stressors.
Therefore, cumulative effects analyses,
including the effects of climate change, are
especially important to consider in designing
mitigation measures for fish and wildlife
resources. Cumulative effects analyses
should include consideration of direct and
indirect effects of climate change and should
incorporate mitigation measures to address
altered conditions. Cumulative effects are
doubly important in actions affecting species
in decline, such as ESA-listed or candidate
species, marine mammals, and Birds of
Conservation Concern, for which the Service
should design mitigation that will improve
upon existing conditions and offset as much
as practicable reasonably foreseeable adverse
cumulative effects. Also, to the extent
practicable, cumulative effects analyses
should address the synergistic effects of
multiple foreseeable resource stressors. For
example, in parts of some western States, the
combination of climate change, invasive
grasses, and nitrogen deposition may
substantially increase fire frequency and
intensity, adversely affecting some resources
to a greater degree than the sum of these
stressors considered independently.

Analysis of Climate Change

The analyses of climate change effects
should address effects to and changes for the
evaluation species, resource categories,
mitigation measures, and the potential for
changes in the effects ofmitigation measures.
Anticipated changes may result in the need
to choose different or additional evaluation
species and habitat, at different points in
time.

Decision Documents

Mitigation measures should be included as
commitments within a Record of Decision
(ROD) for an EIS, and within a mitigated
FONSI. The decision documents should
clearly identify: (a) Measures to achieve
outcomes of no net loss or net gain; (b) the
types of mitigation measures adopted for
each evaluation species or suite of species;
(c) the spatial and temporal application and
duration of the measures; (d) compliance and
effectiveness monitoring; (e) criteria for
remedial action; and (f) unmitigable residual
effects.

Appendix C. Compensatory Mitigation
in Financial Assistance Awards
Approved or Administered by the U.S.
Fish and Wildlife Service

The basic authority for Federal financial
assistance is in the Federal Grant and
Cooperative Agreement Act of 1977 (31
U.S.C. 6301 et seq.). It distinguishes financial
assistance from procurement, and explains
when to use a grant or a cooperative
agreement as an instrument of financial
assistance. Regulations at 2 CFR part 200
provide Government-wide rules for managing
financial assistance awards. Each of the
Service�s financial assistance programs has at
least one statutory authority, which are listed
in the Catalog of Federal Domestic Assistance
at http://www.cfda.gov/. These statutory
authorities and their program-specific
regulations may supplement or create
exceptions to the Government-wide
regulations. The authorities and regulations
for the vast majority of financial assistance
programs do not address mitigation, but there
are at least two exceptions. The statutory
authority for the North American Wetlands
Conservation Fund program (16 U.S.C. 4401
et seq.) prohibits the use of program funds for
specific types of mitigation. Regulations
implementing the National Coastal Wetlands
Conservation Grant program (50 CFR part 84)
include among the activities ineligible for
funding the acquisition, restoration,
enhancement, or management of lands to
mitigate recent or pending habitat losses.
Consistent with this Policy, the regulations at
50 CFR part 84 authorize the use of Natural
Resource Damage Assessment funds as match
in the National Coastal Wetlands
Conservation Program. To foster consistent
application of financial assistance programs
with respect to mitigation processes, the
following provisions describe appropriate
circumstances as well as prohibitions for use
of financial assistance in developing
compensatory mitigation.

A. What is Federal financial assistance?

Federal financial assistance is the transfer
of cash or anything of value from a Federal
agency to a non-Federal entity to carry out a
public purpose authorized by a U.S. law. If
the Federal Government will be substantially
involved in carrying out the project, the
instrument for transfer must be a cooperative
agreement. Otherwise, it must be a grant
agreement. We use the term award
interchangeably for a grant or cooperative
agreement. This Policy applies only to
awards approved or administered by the
Service in one of its financial assistance
programs. If the Service shares responsibility
for approving or administering an award with
another entity, this Policy applies only to
those decisions that the Service has the
authority to make under the terms of the
shared responsibility.

B. Where do most mitigation issues occur in
financial assistance?

Most mitigation issues in financial
assistance relate to: (a) The proposed use of
mitigation funds on land acquired with
Federal financial assistance, and (b) using
either mitigation funds or in-kind
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contributions derived from mitigation, as
match. Match is the share of project costs not
paid by Federal funds, unless otherwise
authorized by Federal statute. Most Service-
approved or -administered financial
assistance programs require or encourage
applicants to provide match to leverage the
Federal funds.

C. Can the Federal or matching share in a
financially assisted project be used to
generate mitigation credits for activities
authorized by Department of the Army (DA)
permits?

1. Neither the Federal nor matching share
in financially assisted aquatic-resource-
restoration projects or aquatic resource
conservation projects can be used to generate
mitigation credits for DA-authorized
activities except as authorized by 33 CFR
332.3(j)(2) and 40 CFR 230.93(j)(2). These
exceptional situations are any of the
following:

a. The mitigation credits are solely the
result of any match over and above the
required minimum. This surplus match must
supplement what will be accomplished by
the Federal funds and the required-minimum
match to maximize the overall ecological
benefits of the restoration or conservation
project.

b. The Federal funding for the award is
statutorily authorized and/or appropriated
for the purpose of mitigation.

c. The work funded by the financial
assistance award is subject to a DA permit
that requires mitigation as a condition of the
permit. An example is an award that funds
a boat ramp that will adversely affect
adjacent wetlands and the impact must be
mitigated. The recipient may pay the cost of
the mitigation with either the Federal funds
or the non-Federal match.

2. Match cannot be used to generate
mitigation credits under the exceptional
situations described in section C(1)(a�c) if
the financial assistance program�s statutory
authority or program-specific regulations
prohibit the use of match or program funds
for compensatory mitigation.

D. Can the Service approve a proposal to use
the proceeds from the purchase of credits in
an in-lieu-fee program or a mitigation bank
as match?

1. In-lieu-fee programs and mitigation
banks are mechanisms authorized in 33 CFR
part 332 and 40 CFR part 230 to provide
mitigation for activities authorized by a DA
permit. The Service must not approve a
proposal to use proceeds from the purchase
of credits in an in-lieu-fee program or
mitigation bank as match unless both of the
following apply:

a. The proceeds are over and above the
required minimum match. This surplus
match must supplement what will be
accomplished by the Federal funds and the
required-minimum match to maximize the
overall ecological benefits of the project.

b. The statutory authority for the financial
assistance program and program-specific
regulations (if any) do not prohibit the use of
match or program funds for mitigation.

2. The reasons that the Service cannot
approve a proposal to use proceeds from the

purchase of credits in an in-lieu-fee program 
or mitigation bank as match except as 
described in section D(1)(a�b) are: 

a. Proceeds from the purchase of credits are 
legally required compensation for resources 
or resource functions impacted elsewhere.
The sponsor of the in-lieu-fee program or
mitigation bank uses these proceeds for the
restoration, establishment, enhancement,
and/or preservation of the resources
impacted. The purchase price of the credits
is based on the full cost of providing the
compensatory mitigation.

b. When credits are purchased from an in-
lieu-fee program sponsor or a mitigation bank
to compensate for impacts authorized by a
DA permit, the responsibility for providing
the compensatory mitigation transfers to the
sponsor of the in-lieu-fee program or
mitigation bank. The process is not complete
until the sponsor provides the compensatory
mitigation according to the terms of the in-
lieu-fee program instrument or mitigation-
banking instrument approved by the District
Engineer of the U.S. Army Corps of
Engineers.

E. Can the Federal share or matching share 
in a financially assisted project be used to 
satisfy a mitigation requirement of a permit 
or legal authority other than a DA permit? 

The limitations on the use of mitigation in 
a Federal financially assisted project are 
generally the same regardless of the source of 
the mitigation requirement, but only the 
limitations regarding mitigation required by
a DA permit are currently established in 
regulation. Limitations for a permit or 
authority other than a DA permit are 
established in this Policy. They are: 

1. Neither the Federal nor matching share 
in a financially assisted project can be used 
to satisfy Federal mitigation requirements 
except in any of the following situations: 

a. The mitigation credits are solely the 
result of any match over and above the 
required minimum. This surplus match must 
supplement what will be accomplished by 
the Federal funds and the required minimum 
match to maximize the overall ecological 
benefits of the project. 

b. The Federal funding for the award is
statutorily authorized and/or appropriated
for use as compensatory mitigation for
specific projects or categories of projects. 

c. The project funded by the Federal 
financial assistance award is subject to a 
permit or authority that requires mitigation
as a condition of the permit. An example is
an award that funds a boat ramp that will
adversely affect adjacent wetlands and the
impact must be mitigated. The recipient may
pay the cost of the mitigation with either the
Federal funds or the non-Federal match.

2. Match cannot be used to satisfy Federal
mitigation requirements under the 
exceptional situations described in section 
E(1)(a�c) if the financial assistance program�s 
statutory authority or program-specific 
regulations prohibit the use of match or 
program funds for mitigation. 

3. If any regulations govern the specific 
type of mitigation, and if these regulations 
address the role of mitigation in a Federal 
financially assisted project, the regulations 
will prevail in any conflict between those 
regulations and section E of Appendix C. 

F. Can the Service approve a proposal to use
revenue from a Natural Resource Damage
Assessment and Restoration (NRDAR) Fund
settlement as match in a financial assistance
award?

1. The Service can approve such a proposal
as long as the financial assistance program
does not prohibit the use of match or
program funds for compensatory mitigation.
In certain cases, this revenue qualifies as
match because:

a. Federal and non-Federal entities jointly
recover the fees, fines, and/or penalties and
deposit the fees, fines, and/or penalties as
joint and indivisible recoveries into a
fiduciary fund for this purpose.

b. The governing body of the NRDAR Fund
may include Federal and non-Federal
trustees, who must unanimously approve the
transfer to a non-Federal trustee for use as
non-Federal match.

c. The project is consistent with a
negotiated settlement agreement and will
carry out the provisions of the 
Comprehensive Environmental Response 
Compensation and Liability Act, as amended,
Federal Water Pollution Control Act of 1972,
and the Oil Pollution Act of 1990 for damage
assessment activities.

d. The use of the funds by the non-Federal
trustee is subject to binding controls.

G. Can the Service approve financial
assistance to satisfy mitigation requirements
of State, tribal, or local governments?

1. The Service may approve an award that
satisfies a compensatory mitigation
requirement of a State, tribal, or local
government, if satisfying the mitigation
requirement is incidental to a project purpose
consistent with the purposes(s) of the
program. It is solely the responsibility of the
State, tribal, or local government to
determine that its mitigation requirement has
been satisfied and to submit any required
certifications to that effect.

2. Satisfying a State, tribal, or local
government mitigation requirement with
Federal financial assistance or contributing
match originating from such a requirement to
a Federal award must not be contrary to any 
law, regulation, or policy of the State, tribal, 
or local government, as applicable. 

H. Can a project on land already designated
for the conservation of natural resources
generate credits for compensatory mitigation?

1. A project on public, private, or federally
recognized tribal lands already designated for
conservation of natural resources can
generate credits for compensatory mitigation
if it meets the requirements of section 5.7.2.
One of these requirements is that the benefits
of the mitigation measures must be
additional. If the authority for the
compensatory mitigation is the Clean Water
Act and if public land is proposed as the site
of the project, it must also comply with 33
CFR 332.3(a)(3) and 40 CFR 230.93(a)(3),
both of which read:

. . . Credits for compensatory mitigation
projects on public land must be based solely
on aquatic resource functions provided by
the compensatory mitigation project, over
and above those provided by public programs
already planned or in place. . . .
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Public land includes only those real 
property interests owned or held by Federal, 
State, and local governments, and 
instrumentalities of any of these 
governments. 

To be either ��additional�� or ��over and 
above,�� the benefits must improve upon the 
baseline conditions of the impacted resources 
and their values, services, and functions in 
a manner that is demonstrably new and 
would not have occurred without the 
compensatory mitigation measure. Baseline 
conditions are: (a) Those that exist, and (b) 
those that a public land-management agency 
is foreseeably expected to implement absent 
the mitigation. 

2. Examples of baseline conditions that a 
land-management agency or organization is 
foreseeably expected to implement are: 

a. Management outcomes or environmental 
benefits required for a land-management unit 
by a statute, regulation, covenant in a deed, 
facility-management plan, or an integrated 
natural resources management plan, e.g., (a) 
huntable populations of big game, (b) Class 
A wild trout populations at Class A densities, 
and (c) habitat diversity. When evaluating 
existing plans under sections H.2.a or b, the 
Service must defer to State and tribal plans 
to determine which additional benefits to 
count toward achieving the mitigation 
planning goal as long as the plans are 
consistent with Federal law and regulation 
and this Policy. 

b. Management responsibilities assigned to 
an agency by statute, regulation, facility 
management plan, or integrated natural 
resources management plan, e.g., (a) resource 
protection, (b) habitat management, and (c) 
fire management. 

c. Commitments made under a financial- 
assistance award by the recipient, a 
subrecipient, or a partner to achieve certain 
management outcomes or environmental 

benefits for a land-management unit. The
source of the funding to carry out these
commitments may be the awarding agency, a
match provider, and/or other contributors.

3. Projects that are not part of annual
operations and maintenance are not baseline
conditions if they are unfunded and have
little prospect of funding, even if these
projects are authorized in a statute or called
for in a plan. Examples of projects that may
be authorized in a statute or called for in a
plan, but may have little prospect for funding
are: (a) Construction of a high-volume pump
station, (b) demolition of a dam, (c)
reforestation of 1,000 acres of former
agricultural land, and (d) acquisition of real
property.

4. If it is unclear whether the proposed
mitigation would provide additional
conservation benefits after considering the
above guidance, financial assistance
managers must use judgment in making a
decision. The overarching principles in
making this decision should be: (a)
Consistency with regulations, and (b)
avoidance of an unauthorized subsidy to
anyone who has a legal obligation to
compensate for the environmental impacts of
a project.

5. Service staff must be involved in the
decision to locate mitigation on real property
acquired under a Service-approved or
administered financial assistance award for
one or both of the following reasons:

a. The Service has a responsibility to
ensure that real property acquired under one
of its financial assistance awards is used for
its authorized purpose as long as it is needed
for that purpose.

b. If the proposed legal arrangements or the
site-protection instrument to use the land for
mitigation would encumber the title, the
recipient of the award that funded the
acquisition of the real property must obtain

the Service�s approval. If the proposed legal
arrangements would dispose of any real-
property rights, the recipient must request
disposition instructions from the Service.

I. Does the Service�s Mitigation Policy affect
financial assistance programs and awards
managed by other Federal entities?

1. This Policy affects only those Federal
financial assistance programs and awards in
which the Service has the authority to
approve or disapprove applications for
financial assistance or changes in the terms
and conditions of an award. It also affects
real property or equipment acquired or
improved with a Service-administered
financial assistance award where the
recipient must continue to manage the real
property or equipment for its originally
authorized purpose as long as it is needed for
those purposes.

2. The Policy has no effect on other Federal
agencies� policies on match or cost share as
long as those policies do not affect:

a. Restrictions in the Policy on the use of
Service-approved or administered financial
assistance awards for generating
compensatory mitigation credits, and

b. the Service�s responsibilities as
identified in Federal statutes or their
implementing regulations.

3. This Policy does not take precedence
over the requirements of any Federal statute
or regulation whether that statute or
regulation applies to a Service program or a
program of another Federal agency.

Dated: November 9, 2016.

Daniel M. Ashe,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 2016�27751 Filed 11�18�16; 8:45 am]

BILLING CODE 4333�15�P
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[Docket No. FWS�HQ�ES�2015�0165;
FXES11140900000� 
178nmdash;FF09E33000] 

Endangered and Threatened Wildlife 
and Plants; Endangered Species Act 
Compensatory Mitigation Policy 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of final policy. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service or USFWS), 
announce the final Endangered Species 
Act (ESA) Compensatory Mitigation 
Policy. The new policy steps down and 
implements recent Executive Office, 
Department of the Interior, and Service 
mitigation policies that reflect a shift 
from project-by-project to landscape- 
scale approaches to planning and 
implementing compensatory mitigation. 
The new policy is established to 
improve consistency and effectiveness 
in the use of compensatory mitigation as 
recommended or required under the 
ESA. The ESA Compensatory Mitigation 
Policy covers permittee-responsible 
mitigation, conservation banking, in- 
lieu fee programs, and other third-party 
mitigation mechanisms, and stresses the 
need to hold all compensatory 
mitigation mechanisms to equivalent 
and effective standards. 

DATES: This policy is effective on 
December 27, 2016. 

ADDRESSES: Comments and materials 
received, as well as supporting 
documentation used in the preparation
of this policy, including an
environmental assessment, are available
on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0165.

FOR FURTHER INFORMATION CONTACT: 
Craig Aubrey, U.S. Fish and Wildlife 
Service, Division of Environmental 
Review, 5275 Leesburg Pike, Falls 
Church, VA 22041�3803; telephone 
703�358�2442. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Relay 
Service at 800�877�8339. 

SUPPLEMENTARY INFORMATION: 

Background

The mission of the U.S. Fish and 
Wildlife Service (Service or USFWS) is 
working with others to conserve, 
protect, and enhance fish, wildlife, and 
plants and their habitats for the 
continuing benefit of the American 
people. As part of our mission, we 
continually seek opportunities to engage 

both the public and private sectors to
work with us to conserve species and
the ecosystems on which they depend.
This collaborative effort includes
conservation of endangered and
threatened (listed) species and their
designated critical habitat protected
under the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and other species proposed for
listing or at-risk of being listed. The
purposes of the ESA are to provide a
means whereby the ecosystems upon
which listed species depend may be
conserved, and to provide a program for
the conservation of such species. The
Service and National Oceanic and
Atmospheric Administration�s National
Marine Fisheries Service share
responsibilities for administering the
ESA. However, this policy only applies
to the Service and species under our
jurisdiction.

This policy is the first comprehensive
treatment of compensatory mitigation
under authority of the ESA to be issued
by the Service. Both the 1995
interagency policy on the establishment
and operation of wetland mitigation
banks (60 FR 58605, November 28,
1995) and the 2000 interagency policy
on the use of in-lieu fee arrangements
(65 FR 66914, November 7, 2000) are
specific to wetland mitigation, but
provide guidance that is generally
applicable to conservation banking and
in-lieu fee programs for species
associated with wetlands or uplands.
These interagency policies were
superseded by the Environmental
Protection Agency�U.S. Army Corps of
Engineers 2008 Compensatory
Mitigation Rule for Losses of Aquatic
Resources (73 FR 19594, April 10,
2008). In 2003, the Service issued
guidance on the establishment, use, and
operation of conservation banks (68 FR
24753, May 8, 2003). In 2008, we issued
recovery crediting guidance (73 FR
44761, July 31, 2008). This ESA
Compensatory Mitigation Policy
clarifies Service expectations regarding
all compensatory mitigation
mechanisms recommended or
supported by the Service when
implementing the ESA, including, but
not limited to, conservation banks, in-
lieu fee programs, habitat credit
exchanges, and permittee-responsible
mitigation.

Purpose and Importance of the Policy

The primary intent of the policy is to
provide Service personnel with
direction and guidance in the planning
and implementation of compensatory
mitigation, primarily through
encouraging strategic planning at the
landscape level and setting standards

that mitigation programs and projects
must meet to achieve conservation that
is effective and sustainable.
Compensatory mitigation is defined in
this policy as compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance
and minimization measures have been
applied, by replacing or providing
substitute resources or environments
(see 40 CFR 1508.20) through the
restoration, establishment,
enhancement, or preservation of
resources and their values, services, and
functions (part 600, chapter 6 of the
Departmental Manual (600 DM 6.4C)).
While this policy addresses only the
role of compensatory mitigation under
the ESA, avoidance and minimization of
impacts retain their central role in both
the section 7 and section 10 processes.
Guidance on the application of the
mitigation hierarchy is provided in our
Mitigation Policy (81 FR 83440,
November 21, 2016), regulations
implementing the ESA, and other
policies and guidance documents
specific to various sections of the ESA.

Alignment of the Policy With Existing
Directives

By memorandum (80 FR 68743,
November 6, 2015), the President
directed all Federal agencies that
manage natural resources, ��to avoid and
then minimize harmful effects to land,
water, wildlife, and other ecological
resources (natural resources) caused by
land- or water-disturbing activities, and
to ensure that any remaining harmful
effects are effectively addressed,
consistent with existing mission and
legal authorities.�� This policy is
consistent with the Presidential
memorandum (��Mitigating Impacts on
Natural Resources From Development
and Encouraging Related Private
Investment��) issued November 3, 2015;
the Department of the Interior
(Department) Secretarial Order 3330
entitled, ��Improving Mitigation Policies
and Practices of the Department of the
Interior,�� issued October 31, 2013; the
new Interior Departmental Manual
Chapter on Landscape-Scale Mitigation
Policy, 600 DM 6 (October 23, 2015);
and is intended to institute the policies
and procedures reflected in the guiding
principles on mitigation established by
the Department through the report to the
Secretary entitled, ��A Strategy for
Improving the Mitigation Policies and
Practices of The Department of the
Interior,�� issued in April 2014 (Clement
et al. 2014). These directives emphasize
a comprehensive landscape-scale
approach to planning and implementing
mitigation programs, and they also
include a mitigation goal to improve
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(i.e., ��net gain��) or, at a minimum, to 
maintain (i.e., ��no net loss��) the current 
status of affected resources, as allowed 
by applicable statutory authority and 
consistent with the responsibilities of 
action proponents under such authority, 
primarily for important, scarce, or 
sensitive resources, or as required or 
appropriate. 

The mitigation principles set forth in 
the above directives, including the 
landscape scale approach and the goal 
of ��net gain,�� have been adopted in both 
the Service�s Mitigation Policy (81 FR 
83440, November 21, 2016), and in this 
policy. The landscape-scale approach to 
mitigation is not a new concept. For 
example, in 2013, the Service issued 
mitigation guidance for two listed 
songbirds in central Texas based on 
recovery goals for these species. The 
songbird mitigation guidance sets 
minimum standards that must be met by 
mitigation providers and encourages the 
use of consolidated compensatory
mitigation in the form of permanent
protection and management of large,
contiguous patches of the species�
habitat. Proactive approaches, such as
this example, provide greater regulatory
certainty for project proponents and
encourage the establishment of
conservation banks and other mitigation
opportunities by mitigation sponsors for
use by project proponents.

The mitigation goal (i.e., ��net gain�� 
or, at a minimum, ��no net loss��) is not 
necessarily based on habitat area, but on 
numbers of individuals, size and 
distribution of populations, the quality 
and carrying capacity of habitat, or the 
capacity of the landscape to support 
stable or increasing populations of the 
affected species after the action 
(including all proposed conservation 
measures) is implemented. In other 
words, it is based on those factors that 
determine the ability of the species to be 
conserved. 

Benefits of the Policy 

This policy sets forth standards for 
compensatory mitigation that 
implement the tenets in the directives 
cited above and reflect the many lessons 
learned by the Service during our more 
than 40-year history implementing the 
ESA, particularly sections 7 and 10 of 
the ESA. The standards apply to all 
compensatory mitigation mechanisms 
(i.e., permittee-responsible mitigation, 
conservation banks, in-lieu fee 
programs, habitat exchanges, and other 
third-party mitigation arrangements), 
which are instrumental to achieving 
effective compensatory mitigation on 
the landscape and encouraging private 
investment in compensatory mitigation. 

Adherence to the mitigation 
principles and compensatory mitigation 
standards identified in this policy will 
achieve greater consistency, 
predictability, and transparency in 
implementation of the ESA. Service 
offices are encouraged to work with 
Federal agencies and other partners to 
establish compensatory mitigation 
programs based on landscape-scale 
conservation plans, such as more 
efficient, better coordinated, and 
expedited regulatory processes, which 
can provide project applicants with 
incentives to mitigate their actions. 
Compensatory mitigation programs and
projects designed and implemented in
accordance with the standards set forth
in this policy are expected to achieve
the best conservation outcomes for 
listed, proposed, and at-risk species
through effective management of the
risks associated with compensatory
mitigation.

This policy encourages the use of
market-based compensatory mitigation
programs such as conservation banking
in conjunction with programmatic
approaches to ESA section 7
consultations and habitat conservation
plans (HCPs) that can be designed to
achieve a ��no net loss�� or a ��net gain�� 
mitigation goal. Consultations and HCPs 
that establish a ��program�� to address 
multiple, similar actions and/or impacts 
to one or more species operate on a 
larger landscape scale and expedite 
regulatory processes. Market-based 
mitigation programs improve regulatory 
predictability, provide efficiencies of 
scale, and incentivize private 
investment in species conservation (Fox 
and Nino-Murcia 2005). The benefits 
provided by these mitigation programs 
generally encourage Federal agencies 
and incentivize applicants to develop 
proposed actions that fully compensate 
for adverse impacts to affected species 
anticipated as a result of their actions. 

Discussion

��In enacting the ESA, Congress 
recognized that individual species 
should not be viewed in isolation, but 
must be viewed in terms of their 
relationship to the ecosystem of which
they form a constituent element. 
Although the regulatory mechanisms of 
the [ESA] focus on species that are 
formally listed as endangered or 
threatened, the purposes and policies of 
the [ESA] are far broader than simply 
providing for the conservation of 
individual species or individual 
members of listed species�� (Conference 
Report No. 97�835 House of 
Representatives, September 17, 1982). 
This comment, made over 30 years ago 
during reauthorization of the ESA, is a 

reminder of the challenges still before
us.

Incorporating a landscape-scale
approach to development and
conservation planning, including
mitigation, that ensures a ��net gain�� or,
at a minimum, ��no net loss�� in the
status of affected resources, as directed
by the Presidential memorandum (80 FR
68743, November 6, 2015), helps
address the additive impacts that lead to
significant deterioration of resources
over time and has the potential to foster
recovery of listed species and avoid
listing of additional species.

As discussed later in this document,
the Service�s authority to require
compensatory mitigation under the ESA
is limited and differs under sections 7
and 10. However, we can more broadly
recommend the use of compensatory
mitigation to offset the adverse impacts
of actions under certain provisions of
the ESA and under other authorities,
such as the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.)
and the National Environmental Policy
Act (NEPA; 42 U.S.C. 4321 et seq.). This
policy encourages Service offices to
work with Federal agencies and
applicants, and to recommend or
require, if appropriate, the inclusion of
compensatory mitigation for all
unavoidable adverse impacts to listed,
proposed, and at-risk species and their
habitat anticipated as a result of any
proposed action. While this practice
currently exists for some species, it is
not used broadly throughout the
Service. Recommending, where
applicable, that Federal agencies use
their authorities to fully mitigate the
adverse effects of their actions (i.e.,
ensure ��no net loss�� in the status of
affected resources) is consistent with the
Presidential memorandum (80 FR
68743, November 6, 2015), the
Department�s and the Service�s
mitigation planning goals, and the
purposes of the ESA. Effective
mitigation that fully offsets the impacts
of an action prevents that action from
causing a decline in the status of
affected species (i.e., achieves ��no net
loss��).

Compensatory Mitigation Under
Sections 7 and 10 of the ESA

The additive effects of impacts
adversely affecting listed and at-risk
species as a result of many past and
current human-caused actions are
significant. The number of listed species
has increased from slightly more than
300 in 1982 (when the ESA was
reauthorized) to more than 1,500 by the
end of 2016. While some listed species
have been reclassified from endangered
to threatened (i.e., ��downlisted��) or
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removed from either the Federal List of 
Endangered and Threatened Wildlife or 
List of Endangered and Threatened 
Plants (i.e., ��delisted��) within the last 
40 years, the projected increase in 
human population growth, increasing 
demand on our natural resources 
associated with this projected 
population growth, accelerated climate 
change, continued introductions of 
invasive species, and other stressors are 
putting even more species at risk and 
compromising the essential functions of 
ecosystems necessary to improve the 
status and recover these species. We 
cannot expect to change the status 
trajectories of these species without a 
commitment to responsible and 
implementable standards for 
accomplishing effective, sustainable 
compensatory mitigation that fully 
offsets the adverse impacts of actions to 
species and other resources of concern. 

Compensatory mitigation is a 
conservation measure that can be used 
within an appropriate context under 
section 7 of the ESA to address 
proposed actions that may result in 
adverse impacts to listed species that 
cannot be avoided. For example, under 
section 7(a)(1) of the ESA, all Federal 
agencies are required to use their 
authorities to carry out conservation 
programs for listed species. Federal 
agencies may choose to develop and 
implement section 7(a)(1) conservation 
programs for listed species in 
conjunction with section 7(a)(2) 
consultation through a coordinated 
program. The Service supports these 
efforts, and we encourage Federal 
agencies to coordinate with us on 
development of such programs. 

Compensatory mitigation can be used 
under section 10(a)(1)(B) of the ESA 
through HCPs developed to address 
adverse impacts of non-Federal actions 
on listed and other covered species that 
cannot be avoided. Landscape-scale 
HCPs developed for use by multiple 
applicants to conserve multiple 
resources are generally the most 
efficient and effective approaches. The 
Service supports these efforts and 
encourages applicants, particularly local 
and State agencies and organizations, to 
coordinate with us on the development 
of such plans. 

Landscape-Level Approaches to
Compensatory Mitigation

Taking a landscape-level approach to 
mitigation will assist the Service to 
modernize our compensatory mitigation 
procedures and practices and better 
meet the challenges posed by the 
growing human population�s demands 
on our natural resources and changing 
conditions such as those resulting from 

climate change. Conservation banking is 
a market-based compensatory mitigation 
mechanism based on a landscape 
approach to mitigation that achieves 
compensation for listed and other 
resources of concern in advance of 
project impacts. In-lieu fee programs 
also establish compensatory mitigation 
sites but generally not in advance of 
impacts and often not through a market- 
based approach. Habitat credit 
exchanges are a relatively new market- 
based compensatory mitigation 
mechanism based on a clearinghouse 
model that may or may not accomplish 
mitigation in advance of project 
impacts. All three of these mitigation 
mechanisms use a landscape-level 
approach to consolidate and locate 
compensatory mitigation in areas 
identified as conservation priorities. 
These programs have designated service 
areas within which proposed actions 
that meet certain criteria may be 
mitigated with Service approval. The 
functions and services provided for 
listed, proposed, and at-risk species by 
these compensatory mitigation programs 
are represented by credits. Credits are 
used to offset impacts (often referred to 
as debits). Most credit transactions 
involve a permittee purchasing the 
amount of credits needed to offset the 
anticipated adverse effects of an action 
from the mitigation project sponsor. The 
Service must approve credit 
transactions as to their conservation 
value and appropriate application for 
use related to any authorization or
permit issued under the ESA. 

The conservation banking model is 
generally perceived as successful at 
achieving effective conservation 
outcomes and, when used in 
conjunction with section 7 
consultations and section 10 HCPs, has 
achieved notable regulatory efficiencies. 
Results include ecological performance 
that usually achieves ��no net loss,�� and 
often a net benefit, in species 
conservation; increased regulatory 
predictability for Federal agencies and 
applicants; and more efficient and better 
coordinated permitting processes, 
especially when multiple agencies with 
overlapping regulatory jurisdictions are 
involved. 

Permittee-responsible mitigation for 
many small to moderate impacts often
cannot provide adequate compensation
because it is often difficult to achieve
effective conservation on a small scale. 
Small mitigation sites are often not 
ecologically defensible, and it is often 
difficult to ensure long-term 
stewardship of these sites. Most 
individual actions result in small or 
moderate impacts to species and habitat, 
yet the additive effects of these actions 

(often referred to as ��death by a
thousand cuts��), when not compensated
for, can have substantial adverse effects
on these resources by degrading the
environmental baseline and impairing
the potential for future actions. In
general, conservation banking, in-lieu
fee programs, and similar mitigation
mechanisms that consolidate
compensatory mitigation on larger
landscapes are designed to serve project
proponents with small to moderate
impact actions, are ecologically more
effective, and provide more economical
options to achieve compensation than
permittee-responsible mitigation.

Furthermore, larger landscape-scale
conservation programs with market-
based compensatory mitigation
opportunities create an economic
incentive for private landowners,
investors, and mitigation project
sponsors to participate in these
programs. The most robust programs
generate competition among mitigation
sponsors and may provide cost-effective
means for complying with natural
resource laws such as the ESA. To be
successful, these market-based and
other compensatory mitigation programs
must operate transparently and be held
to high standards that are uniformly
applied across all compensatory
mitigation mechanisms. Equally
important is transparency in the
implementation of the ESA and the
development of mitigation programs for
use by regulated communities.

Mitigation Defined

Because endangered and threatened
species are by definition in danger of
extinction or likely to become so in the
foreseeable future, avoiding,
minimizing, and compensating for
impacts to their populations are all
forms of mitigation that the Service may
consider when administering the ESA.
The Council on Environmental Quality
(CEQ) NEPA regulations (40 CFR
1508.20) state that mitigation includes:
• Avoiding the impact altogether by

not taking a certain action or parts of an
action;
• Minimizing impacts by limiting the

degree or magnitude of the action and
its implementation;
• Rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment;
• Reducing or eliminating the impact

over time by preservation and
maintenance operations during the life
of the action; and
• Compensating for the impact by

replacing or providing substitute
resources or environments.

In 600 DM 6, the Department of the
Interior states that mitigation, as
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enumerated by CEQ, is compatible with 
Departmental policy; however, as a 
practical matter, the mitigation elements 
are categorized into three general types 
that form a sequence: Avoidance, 
minimization, and compensatory 
mitigation for remaining unavoidable 
(also known as residual) impacts. 
Historically, those administering the 
ESA have often used a condensed 
mitigation sequence�avoid, minimize, 
and compensate; or avoid, minimize, 
and mitigate. This policy adopts the 
Department�s definition of 
compensatory mitigation: Compensation 
for remaining unavoidable impacts after 
all appropriate and practicable 
avoidance and minimization measures 
have been applied, by replacing or 
providing substitute resources or 
environments (see 40 CFR 1508.20) 
through the restoration, establishment, 
enhancement, or preservation of 
resources and their values, services, and 
functions (600 DM 6.4C). Throughout 
this policy, ��compensatory mitigation�� 
or ��compensation�� is used in this broad 
sense to include any measure that 
would rectify, reduce, or compensate for 
an impact to an affected resource. We 
also use the term ��minimize�� in the 
broad sense throughout this policy to 
include any conservation measure, 
including compensation, which would 
lessen the impact of the action on the 
species or other affected resource. We 
recognize there is some overlap in the 
use of these terms but, as a practical 
matter, this use in practice is consistent 
with the intent of the ESA. Information 
regarding avoidance and observance of 
the mitigation sequence can be found at 
our Mitigation Policy (81 FR 83440, 
November 21, 2016). This ESA 
Compensatory Mitigation Policy covers 
permittee-responsible mitigation, 
conservation banking, in-lieu fee 
programs, and all other compensatory 
mitigation mechanisms. 

Implementation 

The Service will issue interim 
guidance containing specific operational 
steps to assist Service staff in 
implementing this policy. This interim 
guidance will be issued in the form of 
a Director�s memorandum, which will 
be used to develop a Service Manual 
chapter at a later date. Throughout this 
policy, the term ��implementation 
guidance�� will be used when 
referencing the interim guidance and 
future Service Manual chapter. 

Changes From the Draft Policy 

This final policy differs from the draft 
policy in a few substantive respects, 
which we list below, and contains 
editorial changes in response to 

comments we received that requested 
greater clarity of expression regarding 
various aspects of the policy�s purpose, 
authorities, scope, general principles, 
framework for formulating mitigation 
measures, and definitions. The most 
common editorial change to the final 
policy addresses the concern that the 
Service lacks authority to apply 
compensatory mitigation to the ESA. 
Reasons cited by the commenters for not 
applying compensatory mitigation to the 
ESA included: (a) The ESA does not 
provide authority to require mitigation; 
and (b) policy concepts such as ��net 
conservation gain�� and a ��landscape 
approach�� to conservation are 
inconsistent with ESA statutory 
authority and regulatory requirements. 
This final policy adds new text to 2. 
Authorities and Coordination that 
identifies those circumstances under 
which we have specific authority to 
require, consistent with other applicable 
laws and regulations, one or more forms 
of compensatory mitigation for impacts 
to federally listed species, proposed 
species, and candidates as defined in 
the ESA. This policy provides a 
common framework for the Service 
when identifying and implementing 
compensatory mitigation measures 
pursuant to the ESA. The policy, 
however, cannot and does not alter or 
substitute for the regulations 
implementing the ESA. We summarize 
below the few substantive changes from 
the draft policy, listed by section. 

Section 5 in the draft policy, 
Application of Compensatory Mitigation 
Under the ESA, was moved in its 
entirety to replace section 4, as we felt 
it more appropriate to discuss the 
policy�s application under the ESA after 
section 2. Authorities and Coordination, 
and section 3. Scope. Section 4 in the 
draft policy, Compensatory Mitigation 
Standards, is now section 5 in this final 
policy. 

In section 5.1, Siting Sustainable 
Compensatory Mitigation, this final 
policy focuses on overarching 
considerations and leaves specific 
factors or examples to be explained in 
the implementation guidance. 

In section 6.1.3, ��Preference for 
Consolidated Compensatory 
Mitigation,�� we removed habitat credit
exchanges as a specifically identified
preference for compensatory mitigation 
because we do not yet have the record 
of success with this mechanism that we 
have with other mechanisms such as 
conservation banks. 

The bulk of sections 6.2.3, ��Ensuring 
Durability on Public Lands,��, and 6.2.4, 
��Transfer of Private Mitigation Lands to 
Public Agencies,�� was removed from 
the policy and will be discussed in the 

implementation guidance, as well as the
prescriptive operational detail from
section 6.6, Managing Risk and
Uncertainty.

In section 7.1.4 ��Habitat Credit
Exchange,�� we added text indicating
that habitat credit exchanges are a
relatively new mitigation mechanism,
and warrant additional care and
consideration when implementing
them. We also removed section 7.1.5,
��Other Third-party Compensatory
Mitigation,�� as this is a purely
hypothetical mechanism which seems
to differ little from proponent-
responsible mitigation, and it was
redundant with section 7.3, Other
Compensatory Mitigation Programs or
Projects.

In Table 1. ��Comparison of Habitat-
based Compensatory Mitigation Sites
Established Under Different
Mechanisms,�� we removed the column
��Instrument Required�� because all
discussion of instruments will be in the
implementation guidance, and we
removed the final row of the table:
��Other Third-party Mitigation Site.��

We removed the draft policy�s section
8, Establishment and Operation of
Compensatory Mitigation Programs and
Projects; it will form the basis of the
implementation guidance.

Section 9 of the draft policy, Criteria
for Use of Third-party Mitigation, has
been re-numbered in this policy, and is
now section 8.

The majority of section 10,
Compliance and Tracking, has been
removed from the policy, and will be
discussed in the implementation
guidance; accordingly, the remaining
paragraph has been renumbered in this
policy as section 9.

Regarding appendix B, Glossary of
Terms Related to Compensatory
Mitigation, we removed several terms
that are more appropriate for the
implementation guidance document as
well as items that could be confused
with terms used in the ESA�s
implementing regulations.

Finally, we have removed appendix
C, Requirement of the Marine Mammal
Protection Act, to avoid confusion with
the policy�s focus on implementing the
ESA.

Summary of Comments and Responses

The September 2, 2016, notice
announcing our draft Endangered
Species Act Compensatory Mitigation
Policy (draft policy) (81 FR 61032)
requested written comments,
information, and recommendations from
governmental agencies, tribes, the
scientific community, industry groups,
environmental interest groups, and any
other interested members of the public.
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That notice established a 45-day 
comment period, ending October 17, 
2016, on the draft policy. Several 
commenters (1) requested an extension 
of time to provide their comments; (2) 
asked the Service to revise and 
recirculate the draft policy for comment; 
or (3) asked the Service to withdraw the
draft policy to allow interested parties
additional time to comment. The 
November 3, 2015, Presidential 
Memorandum on Mitigation states, 
��Within 1 year of the date of this 
memorandum, the Department of the 
Interior, through the U.S. Fish and 
Wildlife Service, shall finalize a revised 
mitigation policy that applies to all of 
the U. S. Fish and Wildlife Service�s 
authorities and trust responsibilities. 
The U.S. Fish and Wildlife Service shall 
also finalize an additional policy that 
applies to compensatory mitigation 
associated with its responsibilities 
under the Endangered Species Act of 
1973.�� In order to finalize the policy as 
close as possible to the date outlined in 
the Presidential Memorandum on 
Mitigation, we were unable to publish 
an extension or reopen the comment 
period. 

During the comment period, we 
received approximately 150 public 
comment letters, including comments 
from Federal, State, and local 
government entities; industry; trade 
associations; conservation 
organizations; nongovernmental 
organizations; private citizens; and 
others. The range of comments varied 
from those that provided general 
statements of support or opposition to 
the draft policy, to those that provided 
extensive comments and information 
supporting or opposing the draft policy 
in its entirety or specific aspects of the 
draft policy. The majority of comments 
submitted included detailed suggestions 
for revisions addressing major concepts, 
as well as editorial suggestions for 
specific wording or line edits. 

All comments submitted during the
comment period have been fully
considered in preparing this final
policy. All substantive information
provided has been incorporated, where
appropriate, directly into this final
policy or is addressed below. The
comments we received were grouped
into general issues specifically relating
to the draft policy, and are presented
below along with the Service�s 
responses to these substantive
comments.

We received several comments 
requesting clarification on various 
aspects of the draft policy, including: 
Reporting; monitoring; financial 
instruments; coordination with States, 
tribes, and local groups; the 

compensatory mitigation mechanisms;
and other implementation elements. We
recognize the value of these comments
and are giving them due consideration.
We have removed these elements from
this policy and will address them in the
implementation guidance.

A. Definitions

Comment (1): One commenter
suggested a more precise definition of
compensatory mitigation. The
commenter stated the draft policy�s
definition suggests any remaining
impacts must be ��unavoidable�� and not
simply ��un-avoided.�� The commenter
suggests the draft policy�s definition is
confusing and inconsistent with the
ESA language that uses ��minimize�� and
��mitigate.��

Response: The definition of
��compensatory mitigation�� in this
policy derives from the Department of
the Interior�s Department Manual (600
DM 6.4C). This definition gives more
flexibility in the use of avoidance and
minimization measures for listed
species than the recommendation
provided in the comment. The use of
the terms ��appropriate and practicable��
in this policy�s definition give deference
to project proponents and Federal
agencies.

Comment (2): Comments included a
statement that the definition of
landscape-scale approach is unclear.

Response: Our definition of
landscape-scale approach is informed
by the definition used in 600 DM 6 and
our Service�s mitigation policy. The
landscape approach to conservation
considers the functional context of the
species or habitat under consideration.
For example, activities involving fairy
shrimp might be evaluated at a vernal
pool complex or regional scale. Issues
affecting sturgeon may require strategies
that consider an entire river system,
thousands of miles long. Fundamental
to this approach is an understanding of
what is important to ensure the
ecological function of the species or
habitat in question, at the appropriate
scale. Examples include the North
American Waterfowl Management Plan,
many fisheries management plans,
recovery plans for federally listed
species, watershed restoration plans,
and State wildlife plans.

B. Policy Is Based on Existing Authority

i. ESA Sections 7 and 10

Comment (3): Several commenters
stated that the mitigation sequence that
uses ��avoidance�� cannot be required
under sections 7 and 10 of the ESA,
unless it alleviates a jeopardy situation.
One of the commenters noted that

��avoidance�� is voluntary on the part of
an action agency or applicant.

Response: The use of ��avoidance�� in
the mitigation sequence is not a
requirement in the sense that all
impacts to listed species or critical
habitat must be avoided. Through the
policy, we are neither requiring nor
mandating avoidance. One of the stated
purposes of the ESA at section 2(b) is to
��provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved.�� Developing options
to avoid impacts to listed resources
under sections 7 and 10 is important to
furthering this purpose and effectively
implementing the ESA.

The policy is consistent with the
Presidential memorandum (��Mitigating
Impacts on Natural Resources from
Development and Encouraging Related
Private Investment��) issued November
3, 2015 (see 80 FR 68743, November 6,
2015), in which the President directed
all Federal agencies that manage natural
resources ��to avoid and then minimize
harmful effects to land, water, wildlife,
and other ecological resources (natural
resources) caused by land- or water-
disturbing activities, and to ensure that
any remaining harmful effects are
effectively addressed, consistent with
existing mission and legal authorities.��
The Service agrees that some impacts to
listed species or critical habitat may be
unavoidable and that the ESA provides
a mechanism for both Federal agencies
(section 7) and non-Federal entities
(section 10) to receive take coverage in
the case of any unavoidable impacts.
There are multiple sections of our
implementing regulations in title 50 of
the Code of Federal Regulations (CFR) at
50 CFR part 402 (§§ 402.10, 402.13) that
direct the Service to suggest
modifications or make advisory
recommendations to Federal action
agencies and applicants to avoid the
likelihood of adverse effects to listed
species or critical habitat. Additionally,
if the Service is required to provide a
reasonable and prudent alternative
under section 7 consultation, the
regulations state that such an alternative
must be one ��that the Director believes
would avoid the likelihood of
jeopardizing the continued existence of
listed species or resulting in the
destruction or adverse modification of
critical habitat�� (50 CFR 402.02). Use of
the full mitigation sequence including
avoidance and minimization of impacts
to listed species is consistent with the
purposes and mandates set forth in the
ESA.

Comment (4): Several commenters
suggested compensatory mitigation
cannot be required under section 7 of
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the ESA, and that there is no authority 
to include such mitigation in reasonable 
and prudent measures (RPMs) and the 
accompanying mandatory terms and 
conditions that the Service includes in 
incidental take statements. Some stated 
that compensation is limited to 
voluntary actions on behalf of the action 
agency and recommendations on the 
part of the Service. One comment stated 
compensation was not appropriate in 
both RPMs and reasonable and prudent 
alternatives (RPAs). Another suggested 
that compensation under section 7 
consultation was appropriate but not 
under section 7(a)(4) conference. 
Commenters cited the ESA, its 
implementing regulations, and the 
Service�s 1998 Consultation Handbook. 

Response: As discussed in sections 
4.1.2 and 4.1.3 of this policy, 
compensatory mitigation can play an 
important role in section 7(a)(2) 
consultations and 7(a)(4) conferences. 
Compensatory mitigation can 
appropriately be included as part of an 
action subject to consultation, or in 
reasonable and prudent alternatives to 
avoid the likelihood of jeopardy, in 
order to reduce the net adverse effect of 
an action on proposed or listed species 
or designated critical habitat. This 
policy clarifies those circumstances 
where it may be appropriate to
incorporate mitigation into reasonable 
and prudent measures and terms and 
conditions as part of a section 7(a)(2) 
consultation. For example, throughout 
this policy, ��compensatory mitigation�� 
or ��compensation�� is used to include
any measure that would rectify, reduce,
or compensate for an impact to an
affected resource. Rectifying the impact
means ��repairing, rehabilitating, or
restoring the affected environment�� (40
CFR 1508.20). Restoring impacted 
habitat is a commonly used reasonable 
and prudent measure that meets the 
definition of compensatory mitigation in 
this policy, minimizes the amount or 
extent of incidental take, and can be 
accomplished consistent with the ESA 
and its implementing regulations at 50 
CFR part 402. 

Comment (5): Commenters said the 
policy�s emphasis on the role of 
conservation in the section 7 
consultation process is misdirected. 
Section 7(a)(2) does not include a 
conservation requirement for Federal 
agencies. 

Response: The Service respectfully 
disagrees. Section 7(a)(2) requires that 
Federal agencies ensure their actions do 
not jeopardize the continued existence 
of endangered and threatened species or 
result in the destruction or adverse 
modification of critical habitat. This 
requirement is accomplished through 

the consultation process, which 
concludes with the Service�s biological 
opinion. In the event a section 7 
consultation concludes with a jeopardy 
or adverse modification determination, 
the Service will include reasonable and 
prudent alternatives (RPAs), when 
possible, that the action agency can 
implement to avoid violation of section 
7(a)(2) of the ESA. Options for RPAs can 
include compensatory mitigation in 
order to avoid a jeopardy or adverse 
modification situation, as long as they 
are consistent with the definitions at 50 
CFR 402.02. When the Service�s 
biological opinion concludes that the 
agency action would not result in 
jeopardy or adverse modification, the 
Service will include reasonable and 
prudent measures (RPMs) to minimize 
any incidental take associated with the 
action. As described in the policy, 
minimization of impacts of the taking 
on the species may include 
compensation as consistent with the 
ESA implementing regulations. The 
Service provides technical assistance 
during the section 7(a)(2) consultation
process to help reduce the need for
RPMs and RPAs. These measures fall
within the ESA�s definition of 
��conserve,�� which means ��to use and
the use of all methods and procedures
which are necessary to bring any
endangered species or threatened
species to the point at which the
measures provided pursuant to [the
ESA] are no longer necessary.��

Comment (6): Several commenters 
expressed concern that the policy would 
complicate the process for sections 7 
and 10, and cause project delays. The 
commenters stated that such delays 
could create increased project costs. 

Response: The Service respectfully 
disagrees. Mitigation provided in 
advance of impacts, such as through a 
conservation banking program, can 
expedite project reviews by the Service, 
because the mitigation is already 
established and has already gone 
through the due diligence process. Clear 
guidance on application of 
compensatory mitigation mechanisms as 
provided in this policy, should assist 
Service staff and project proponents 
implement their ESA responsibilities in 
a timely fashion. Furthermore, 
conducting compensatory mitigation 
may assist in the compliance with other 
required laws, which may expedite the 
project process. For example, 
compensatory mitigation may lower the 
level of analysis required by NEPA 
(allowing a mitigated environmental 
assessment/finding of no significant 
impact instead of an environmental 
impact statement). 

Comment (7): One commenter
objected to the phrase ��recovery
measure�� when discussing section
7(a)(1) of the ESA. The commenter
provided substantial information,
including a section of the preamble from
the Service�s 1986 interagency
cooperation rulemaking (51 FR 19926,
June 3, 1986), noting the ESA does not
mandate specific actions under section
7(a)(1), nor does it authorize the Service
to mandate how or when Federal
agencies should implement their section
7(a)(1) responsibilities. Specifically, the
commenter said that section 7(a)(1) is
not a recovery measure, and the policy
failed to properly state the basis for such
a characterization.

Response: We agree that the directive
under section 7(a)(1) of the ESA does
not give the Service authority over other
Federal agencies, nor does it specifically
authorize actions to be implemented. It
does, however, direct other Federal
agencies to consult with the Service
when developing conservation programs
under section 7(a)(1). To this end, the
policy provides guidance and
recommendations on how Federal
agencies may achieve the greatest
effectiveness when implementing their
section 7(a)(1) obligations.

The policy clearly describes the basis
for the use of the term ��recovery
measure�� when describing section
7(a)(1), which comes from the definition
of the terms ��conserve,�� ��conserving,��
and ��conservation�� in section 3 of the
ESA. Although the word ��recovery�� is
not used in the definition, it clearly
describes recovery as ��the use of all
methods and procedures which are
necessary to bring any endangered
species or threatened species to the
point at which the measures provided
pursuant to [the ESA] are no longer
necessary.�� Additionally, section 7(a)(1)
directs all Federal agencies to ��utilize
their authorities in furtherance of the
purposes of [the ESA]��. One of the
stated purposes of the ESA is to
��provide a means whereby the
ecosystems upon which endangered and
threatened species depend may be
conserved.�� The intent is that all
Federal agencies have a responsibility,
using their existing authorities, to help
recover listed species.

Comment (8): One commenter stated
the policy should focus only on
implementation of voluntary mitigation
actions under the ESA. The commenter
noted that mitigation guidance for
sections 7 and 10 under the ESA are
provided in the habitat conservation
planning and consultation handbooks.

Response: This policy provides
greater clarity and detail with regard to
mitigation implementation than the
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section 7 and habitat conservation 
planning handbooks. As stated earlier, 
this policy reflects the many lessons 
learned by the Service during our more 
than 40-year history implementing the 
ESA, particularly sections 7 and 10. We 
agree that the use of voluntary 
mitigation programs and actions that 
further the purposes of the ESA should 
be encouraged. The development and 
implementation of voluntary mitigation 
programs should also be effective and 
consistent with other forms of 
mitigation. The policy will guide such 
voluntary efforts to promote consistency 
in the same way it will guide mitigation 
efforts in regulatory processes. 

Comment (9): One commenter 
recommended we add ��and applicants�� 
following ��Federal agencies�� in two 
sentences in section 4.1.2. 

Response: Applicants are not 
typically involved in the establishment 
of mitigation programs such as 
conservation banks and in-lieu fee 
programs; moreover, the responsibility 
for ensuring a Federal action does not 
violate section 7(a)(2) of the ESA 
ultimately lies with the Federal agency 
proposing the action. We did not make 
the suggested change. 

Comment (10): One commenter 
thought the Service should recognize 
the importance of the Habitat 
Conservation Plan (HCP) Assurances 
(��No Surprises��) Rule (63 FR 8859, 
February 23, 1998) and explicitly state 
that remediation and alternative 
mitigation will not erode protections 
afforded by the No Surprises Rule. 

Response: The Service does recognize 
the importance of the No Surprises Rule 
in the section 10 process, and agrees 
that remediation and alternative 
mitigation should not erode protections 
afforded by the No Surprises Rule. The 
Service works with applicants to 
develop HCPs that include 
contingencies for mitigation that does 
not function as expected, including 
remediation or alternative mitigation. 
The No Surprises Rule is not eroded in 
this case, because these contingencies 
are included in the HCPs and agreed 
upon ahead of time. 

Comment (11): One commenter 
requested clarification of how the draft 
policy would apply to reinitiation of 
consultations under section 7(a)(2) of 
the ESA. Specifically, what would be 
different, especially with regard to the 
concepts of ��net gain�� and ��no net 
loss?�� 

Response: During the reinitiation 
process under section 7(a)(2), the 
concepts under this policy and their 
application to any consultation do not 
change. The ESA�s directive to agencies 
to ensure any action is not likely to 

jeopardize the continued existence of 
any endangered or threatened species or 
adversely modify its critical habitat 
guides that process. The Service will 
recommend actions consistent with this 
policy, including consideration of the 
goal of a ��net gain�� or, at a minimum, 
��no net loss.�� Considering the variety of 
actions under consultation, the reasons 
for reinitiation, and the multitude of 
species covered, it is not possible for the 
policy to provide specific details 
regarding the application of such 
concepts during the consultation 
process. 

Comment (12): One commenter was 
concerned about section 4.7 (Effective 
Conservation Outcomes and 
Accountability Through Monitoring, 
Adaptive Management, and 
Compliance) of the draft policy, which 
states that: ��A process for achieving 
remediation or alternative mitigation for 
compensatory mitigation failures 
beyond the control of the responsible 
party (e.g., unforeseen circumstances) 
must be clearly described in the 
mitigation instrument, biological and/or 
conference opinion, or permit.�� The 
commenter asked the Service to the 
clarify the statement to say that 
biological opinions issued in connection 
with section 7 consultations with 
Federal agencies, other than the Service 
itself, are not required to provide for 
unforeseen circumstances, saying that 
such a requirement is associated with 
ESA section 10(a) HCPs, but is not 
required in the context of section 7 
consultations by the section 7 
handbook, or existing law or 
regulations. They were concerned the 
current language of the draft policy 
could be misinterpreted to mean that 
section 7 biological opinions must 
include alternative mitigation for 
compensatory mitigation failures 
��beyond the control of the responsible 
party,�� and this policy should not 
change the section 7 requirements for 
avoiding jeopardy to the species and 
adverse modification of critical habitat. 

Response: The development and 
implementation of mitigation programs 
should be effective and consistent 
among all forms of mitigation offered in 
sections 7 and 10 of the ESA, regardless 
of whether the mitigation is voluntary or 
required. Planning for unforeseen 
circumstances is part of effective 
mitigation. The policy will guide efforts 
to promote consistency, and Service 
staff will work with applicants and 
Federal agencies to explain how all 
mitigation standards can be 
incorporated into their mitigation plans. 
Nevertheless, the ESA and its 
implementing regulations ultimately 
determine how the Service makes 

decisions regarding listed species. We
do not include the statement in question
in this final policy; we will address this
topic in implementation guidance.

Comment (13): One commenter stated
the Service has no statutory authority to
require section 7 consultation on
candidate or at-risk species or to include
such species in HCPs. If the policy
pursues a conservation goal in excess of
the Service�s actual regulatory and
statutory authorities, separate guidance
should be issued to draw this clear
distinction, in order to provide
complete transparency and direction to
both Service staff and others in actual
implementation.

Response: The commenter is correct
that the Service cannot require section
7 consultation for candidate or at-risk
species. ESA section 7 regulations
provide for a conference between a
Federal action agency and the Service
for actions that are likely to jeopardize
the continued existence of a proposed
species or likely to result in destruction
or adverse modification of proposed
critical habitat (50 CFR 402.10).
Including candidate or other at-risk
species in conferences would be
voluntary on the part of the Federal
agency; however, it is encouraged by the
Service and through this policy, and
other Federal agencies may voluntarily
conference to expedite possible future
re-consultations. This is consistent with
ESA goals of recovering listed species
and, ideally, avoiding the need to list
species because threats to them have
been addressed. Further, intra-Service
consultations and conferences will
consider effects of the Service�s actions
on listed, proposed, and candidate
species. Candidate species are treated as
if they are proposed for listing for
purposes of conducting internal Service
conferencing.

Additionally, under section 10 of the
ESA, HCPs are voluntary and developed
by the applicant, in consultation with
the Service. It is the applicant who
decides which candidate or non-listed
at-risk species they wish to include. The
Service has found that many applicants
elect to include at-risk species to receive
��no surprises�� assurances and preclude
the need to amend the associated
incidental take permit, should the
species become listed in the future. The
voluntary inclusion of at-risk species in
both the conference and HCP processes
are proactive approaches to reduce the
need for future listing of the species.

Comment (14): One commenter said
the Service mixes the concepts of
voluntary conservation
recommendations that can be provided
under ESA section 7(a)(1) with
requirements under ESA section 7(a)(2).
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They also commented that neither
standard under ESA section 10 imposes
a ��no net loss�� requirement.

Response: Federal agencies are
directed to consult with the Service
under ESA section 7(a)(1) to assist their
development of programs to conserve
listed species. Technical assistance to
agencies with actions that require
compliance with section 7(a)(2) is a
logical nexus for the Service to advise
Federal agencies about section 7(a)(1)
conservation opportunities associated
with these actions. Similarly, technical
assistance to non-Federal applicants for
incidental take permits under section
10(a)(1)(B) is a logical nexus to advise
them about conservation opportunities
associated with these actions. This
policy provides a framework for such
recommendations, and does not
otherwise alter or substitute for
standards under the ESA or the
regulations implementing ESA sections
7(a)(2) and 10(a)(1)(B). Though not
required, striving for ��no net loss�� in
the status of the species� conservation is
an appropriate mitigation goal, and may
be to the benefit of the other agency or
private landowner in greater future
regulatory certainty or expedited future
compliance (e.g., including ��at-risk��
species).

ii. Authorities�Other

Comment (15): One commenter
requested that we revise section 5.3 of
the draft policy to provide more detail
about how compensatory mitigation
would work in relation to section 4(d)
rules for threatened species.

Response: This policy is intended to
be general in nature. More detailed
guidance documents covering specific
activities may be developed in the
future, such as for rules promulgated
under section 4(d) of the ESA.

Comment (16): One commenter said
that it was unclear how the policy
would ��replace�� rules promulgated by
other Federal agencies for guiding
implementation of Federal laws such as
the Clean Water Act (33 U.S.C. 1251 et
seq.) and natural resources such as
��waters of the United States.�� They
requested clarification of how the April
10, 2008, joint rulemaking of the U.S.
Army Corps of Engineers (USACE) and
the Environmental Protection Agency
(EPA) (73 FR 19594) applies to ESA
actions and what the impact of the
policy would be.

Response: The Service has added
clarification to this final policy that it
does not replace or alter the referenced
April 10, 2008, rule (73 FR 19594).
Processes established by applicable
statutes and regulations remain in effect
and are not superseded by this policy.

This policy applies to compensatory 
mitigation for all species and habitat 
protected under the ESA and for which 
the Service has jurisdiction. The April 
10, 2008, rule (73 FR 19594) applies to 
impacts to aquatic resources permitted 
by section 404 of the Clean Water Act. 

Comment (17): One commenter said 
that issuance of this policy violates the 
Administrative Procedure Act (APA; 5 
U.S.C. subchapter II) or the Regulatory 
Freedom Act (RFA). 

Response: The Service complied with 
all necessary requirements in publishing 
the final policy. We are unaware of the 
Regulatory Freedom Act but for the 
purposes of this response, will assume 
the commenter is referring to the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.). The policy does not 
require compliance with the APA or the 
RFA because it is not a regulatory 
document. 

Comment (18): One commenter was 
concerned that voluntary mitigation 
could be abused if an agency were to 
unreasonably withhold action for the 
purpose of applying undue pressure to 
force an applicant to volunteer 
mitigation measures. They said the 
policy should acknowledge and protect 
against this possibility. 

Response: We agree with the 
commenter that such an approach by 
Service or other agency staff would be 
unacceptable. It would also be contrary 
to this policy and existing authority. 
Processes established by applicable 
statutes and regulations remain in effect 
and are not superseded by this policy. 

Comment (19): One commenter stated 
that the policy goes beyond the
authorities granted the Service in both 
sections 7 and 10 of the ESA. The other 
authorities relied on by the Service in 
adopting this policy, including the 
Presidential directives and memoranda, 
cannot legally form the basis for the 
promulgation of the policy. 

Response: This policy is designed to 
improve and clarify implementation of 
the ESA. Towards that end, it seeks to 
provide a framework for effecting 
mitigation that reflects a permissible 
reading of the law, while fulfilling the 
conservation purposes of the ESA. 
Federal agencies are directed to consult 
with the Service under ESA section 
7(a)(1) to assist their development of 
programs to conserve listed species. A 
mitigation framework may provide 
valuable expertise for an agency 
considering their section 7(a)(1) 
responsibilities. Additionally, a 
framework may assist agencies with 
actions that require compliance with 
section 7(a)(2) of the ESA. Similarly, 
technical assistance to non-Federal 
applicants for incidental take permits 

under section 10(a)(1)(B) of the ESA is
a logical nexus to advise them about
conservation opportunities associated
with these actions. The policy provides
a framework for such recommendations
and does not otherwise alter or
substitute for the regulations
implementing ESA sections 7(a)(2) and
10(a)(1)(B). Authority to make
recommendations to mitigate impacts to
resources covered by the ESA is
provided by that statute. Promulgation
of this policy is consistent with not only
the ESA, but also the Office of
Management and Budget�s guidelines on
interpretive policies. Those guidelines
state that public policies, such as this
one, guide administrative processes
while increasing an agency�s
predictability to external parties.

Comment (20): One commenter noted
the ESA imposes different standards
and prohibitions with respect to pre-
listing versus post-listing activities for
candidate conservation agreements with
assurances (CCAAs) and safe harbor
agreements (SHAs). By incorporating
the net conservation benefit standard
used for SHAs, the Service fails to
account for these differences and
conflates its treatment of pre-listing and
post-listing activities.

Response: The Service does not
intend to change the requirements for
CCAAs and SHAs. The intent of the
policy is to describe the requirements
for converting either of these agreements
to a mitigation agreement should a
landowner desire to make their
conservation more permanent and use it
for mitigation.

iii. NEPA

Comment (21): One commenter said
that the policy should recommend that
the Service comment on NEPA
documents apart from, or in addition to,
section 7 consultation.

Response: We agree that application
of the Service�s authority to make
advisory comments and
recommendations under NEPA provides
a powerful capability for influencing
conservation of a broad array of natural
resources while helping agencies and
proponents identify appropriate project
alternatives. The Service will continue
to comment on NEPA documents in
addition to conducting section 7
consultations whenever warranted. Our
application of NEPA in a mitigation
context is covered in the Service
mitigation policy (81 FR 83440,
November 21, 2016).

Comment (22): One commenter said
the policy would increase the time and
resources required by Federal agencies
to comply with section 7 of the ESA and
by proponents of any projects that may

VerDate Sep<11>2014 21:38 Dec 23, 2016Jkt 241001 PO 00000 Frm 00009Fmt 4701 Sfmt 4700 E:\FR\FM\27DEN2.SGM 27DEN2a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_017006;17-01174_017006;17-01174_017007;17-01174_017008;17-01174_017009;17-01174_017010;1...



95324 Federal Register/Vol. 81, No. 248/Tuesday, December 27, 2016/Notices

adversely affect an at-risk species. The 
commenter said that the policy meets 
the definition of a major Federal action 
defined at 40 CFR 1508.18 and should 
be analyzed in an environmental impact 
statement to comply with NEPA. 

Response: As explained in more detail 
below, neither of the two alternatives 
evaluated in the NEPA assessment 
would be expected to result in 
significant effects to the human 
environment within the meaning of 
NEPA and the CEQ regulations. 
Although we describe potential actions 
and consequences that could flow from 
each of the alternatives, the nature and 
scope of environmental consequences
that are likely to result from any of the
alternatives would depend on a variety
of intervening circumstances that are
impossible to identify in this analysis.
However, we find there is no basis to
infer that any such effects, even viewed
generously, would be significant.

In addition, because of the
programmatic nature of the draft policy
and the breadth of activities under
consideration, the analyses of 
environmental effects must be very 
general, addressing the consequences 
from each alternative at a programmatic 
scale. Regardless of the alternative, we 
anticipate that the majority of the 
specific actions covered under the 
policy would receive additional project- 
specific NEPA review, either by other 
Federal agencies during their project 
review or by the Service during review 
of an ESA section 10(a)(1)(B) 
application. Those project-specific 
reviews would include development of 
appropriately detailed alternatives 
based on information necessary to 
complete informed and meaningful 
effects analyses. That information (e.g., 
location, timing, duration, and affected 
resources, etc.) is currently not 
available. More detailed information is 
contained in the environmental 
assessment, which is available on the 
Internet at http://www.regulations.gov at 
Docket Number FWS�HQ�ES�2015� 
0165. 

C. Net Conservation Gain/No Net Loss

Comment (23): One commenter stated 
the policy should more consistently 
emphasize throughout that 
��conservation�� is the goal for protected 
species and their habitat, using our full 
suite of authorities including the ESA. 
While ��no net loss�� is appropriate 
under certain statutes like the Clean 
Water Act (as acknowledged in the 
April 10, 2008, joint rulemaking of 
USACE and EPA (73 FR 19594), for 
example), ��no net loss�� is a lower 
standard than what they have sought in 

conservation banking and in-lieu fee 
programs. 

Response: The Service�s mitigation 
policy (81 FR 83440, November 21, 
2016) sets a mitigation planning goal of 
��net conservation gain,�� which seeks to 
improve the status of affected resources, 
and, at a minimum, maintain the status 
of those resources (i.e., ��no net loss��). 
Adhering to the standards discussed in 
section 5 of this policy (Compensatory 
Mitigation Standards) is the best way to 
attain this goal, although we recognize 
that achieving a net conservation gain 
will not be possible in every 
circumstance, and in those cases will
strive for ��no net loss.��

Comment (24):One commenter
strongly opposed the goal of a ��net
gain�� in the policy, stating the Service
lacks the underlying statutory authority
to require it under the ESA and it will
likely result in an uncompensated
taking in violation of the U.S.
Constitution. The commenter stated that 
the obligations under the policy, with 
the use of mandatory language such as 
��must�� and ��shall,�� constitute a 
rulemaking. 

Response: This policy adopts 
mitigation principles established by the 
Service�s mitigation policy (81 FR 
83440, November 21, 2016) and 
establishes compensatory mitigation 
standards to guide the use of 
compensatory mitigation under the 
ESA. The mitigation goal of ��net gain�� 
or, at a minimum, ��no net loss,�� is to 
assist the Service and its partners in 
developing mitigation programs and 
projects to further the purposes of the 
ESA. One of the stated purposes under 
section 2 of the ESA is to ��provide a 
means whereby the ecosystems upon 
which endangered and threatened 
species depend may be conserved.�� 
Section 3 of the ESA defines 
��conserved�� as ��the use of all methods 
and procedures which are necessary to 
bring any endangered species or 
threatened species to the point at which 
the measures provided pursuant to this 
Act are no longer necessary.�� This 
conservation purpose of the ESA is 
served by the policy�s goal of a ��net 
gain�� when developing compensatory 
mitigation. 

In this context, the policy is not a 
legally binding rulemaking; the ESA and 
its implementing regulations determine 
the Service�s decisions for listed 
species. The policy will not effectively 
compel a property owner to suffer a 
physical invasion of property and will 
not deny all economically beneficial or 
productive use of the land or aquatic 
resources. This policy provides 
consistent standards for the Service, and 
its partners, to apply when developing 

compensatory mitigation programs or
projects, as appropriate under the
authority of the ESA. The use of the
terms ��must�� and ��shall�� in the policy
are directed toward the Service�s
authority in implementing the ESA.

The policy is broadly framed to
encompass all species covered under
the ESA, but does not result in any
particular actions concerning specific
properties. Additionally, this policy
substantially advances a legitimate
government interest (conservation of
species and their habitats) and does not
present a barrier to all reasonable and
expected beneficial use of private
property.

Comment (25): One commenter stated
that the Service does not explain how it
will determine or impose mitigation
measures to meet a mitigation target that
is somewhere between maintaining and
improving the status of affected
resources.

Response: The Service, being national
in scope of operations, wrote this policy
to allow for further clarification on a
regional and local scale. This will allow
the Service to work with Federal
agencies and applicants to develop
mitigation measures that meet objectives
based on local conditions and tailored
to the specific species that are impacted.
A less flexible policy could cause rigid
adherence to a protocol, which may be
more suitable in one region, or for one
species, versus another.

Comment (26): Commenters stated
that the ESA requirements to avoid
jeopardy or adverse modification and to
minimize the impact of any take of
listed species do not equate to the no
net loss or net gain goal articulated in
the draft policy, and the Service has no
authority under the ESA to require
measures that will result in a ��net gain��
or ��no net loss.�� In addition, one
commenter said a ��net gain�� or ��no net
loss�� goal is incompatible with well-
established standards for administering
sections 7 and 10 of the ESA.

Response: Action agencies or
proponents may adopt Service
recommendations provided under this
policy as part of their proposed actions,
but electing to do so does not change the
applicable standards under the ESA or
otherwise alter the processes prescribed
under the ESA and its regulations.

The Service does not view a ��net
gain�� or ��no net loss�� goal as
incompatible with well-established
standards for administering sections 7
and 10 of the ESA. Instead, it is
complementary to the ESA requirements
to avoid jeopardizing the continued
existence of any listed species, or
destroying or adversely modifying any
designated critical habitat. To achieve
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this goal, an action agency or applicant 
need not abandon the actions they have 
taken to avoid jeopardizing the 
continued existence of any listed 
species, or destroying or adversely 
modifying any designated critical 
habitat. Instead, they may complement 
these actions by including additional 
measures that allow their action to reach 
the ��net gain�� or ��no net loss�� goal. 

Comment (27): One commenter said 
by encouraging Service staff to work 
with applicants to implement ��no net 
loss�� or ��net conservation gain,�� the 
judgment of applications will no longer 
be standardized. They said the policy 
does not state how conservation gain 
will be measured, whether on a 
numerical basis or under what
circumstances the Service will make a
qualitative judgment regarding the level
of mitigation that achieves this
standard.

Response: This policy is national in
scope, and it is beyond the scope of the
policy to provide specific quantifiable
measures to achieve a ��net conservation
gain�� or specify the methodology for
assessing or measuring the ��net
conservation gain.�� The Service�s 
mitigation goal is to achieve a ��net 
conservation gain�� or, at a minimum, 
��no net loss�� of the affected resources. 
The policy provides the framework for 
formulating compensatory mitigation 
measures to achieve this goal. The 
geographical and ecological breadth of 
this policy�s coverage combined with 
the variation in project and impact types 
affecting species and habitats 
nationwide make the detailed 
specifications for calculating ��no net 
loss�� or ��net gain�� impossible to 
include. Such determinations will either 
be made on a case-by-case basis or will 
be addressed through additional 
guidance or planning processes. 

Comment (28): Commenters said the
policy should be revised to help Service 
staff avoid crossing the line between 
��encouraging�� Federal agencies and 
applicants to achieve ��a net gain or, at 
a minimum, no net loss in the 
conservation of listed species�� and 
incorrectly representing to Federal 
agencies and applicants that they are 
somehow ��required�� to achieve a ��net 
gain�� or, at a minimum, ��no net loss�� 
in the conservation of listed species. 
Commenters added that Service staff 
should be instructed by the policy to 
clearly disclose to Federal agencies and 
applicants at all times that section 7 of 
the ESA does not require such a ��no net 
loss in the conservation of listed 
species�� or a ��net gain�� in relation to 
the ��no jeopardy�� and ��no adverse 
modification�� standards. 

Response: This policy clearly states
that the mitigation planning goal is a
goal, not a requirement. We expect
further clarification on a regional and
local scale to reiterate this distinction.

Comment (29): One commenter stated
the goal of ��no net loss�� is admirable
and adequate with respect to the
Presidential Memorandum (80 FR
68743, November 6, 2015); however, the
commenter is concerned this new
language may unfairly prohibit or
require mitigation for agricultural
actions without due process of
assessment.

Response: The Service will consider
the facts specific to the actions that we
review under our authorities. This
policy does not provide for the Service
to categorically deny development or
agricultural activities. Instead, our
decisions and opinions on those
activities will be guided by relevant
statutes and regulations.

Comment (30): One commenter said
the sentence, ��Losses of habitat that
require many years to restore may be
best offset by . . . preservation of
existing habitat . . .,�� is counter to the
��no net loss policy.��

Response: The entire sentence reads,
��Losses of habitat that require many
years to restore may best be offset by a
combination of restored habitat,
preservation of existing high-quality
habitat, and improved management of
existing habitat.�� It is the combination
and ratios of these three habitat
mitigation types that can create a ��no
net loss�� scenario. Improved
management can create an immediate
conservation benefit and habitat
restoration creates a long-term
conservation benefit, while preservation
of high quality habitat protects existing
habitat from being lost. Long-term land
management is included in the
durability standard.

D. Applicability

Comment (31): Several commenters
had concerns about the applicability of
the policy to existing mitigation
programs, HCPs and associated
incidental take permits, and ongoing
section 7 consultations that were
initiated between the Federal agency
and the Service prior to the effective
date of the final policy. The comments
requested clarity that the policy does
not apply to existing projects or projects
currently under development, including
the associated real estate and financial
assurances.

Response: The policy states that it
applies to Federal and non-Federal
actions permitted or otherwise
authorized or approved prior to
issuance of the policy only under

circumstances where the action may
require additional compliance review
under the ESA. In addition, the policy
states that it does not apply where the
Service has already agreed in writing to
mitigation measures for pending
actions, except where new activities or
changes in current activities associated
with those actions would result in new
impacts, or where new authorities or
failure to implement agreed-upon
recommendations warrant new
consideration regarding mitigation.
Service offices may elect to apply this
policy to actions that are under review
as of its effective date (see DATES,
above).

Comment (32): The draft policy does
not include any de minimus size
consideration. While consultation
considers the extent of potential impacts
to ESA-listed species, the draft policy
does not. It talks in general terms about
credit valuation and ratios, but at some
point, there should be a consideration of
a de minimus project size to which this
draft policy would not apply.

Response: The policy is intended to
guide compensatory mitigation projects
for listed and at-risk species regardless
of the scope, magnitude, or size of the
project. As such, it would not be
reasonable to attempt to define ��de
minimis�� limits for the application of
the policy that would cover all species
and mitigation projects across the
country. However, step-down guidance
derived from this policy for particular
species would be more specific for the
biological needs of the species and
therefore likely consider factors related
to the scope of compensatory mitigation
projects.

E. Scope of the Policy

Comment (33): One commenter said
that the Service should identify
activities and projects that are exempt
from the policy.

Response: We agree that the scope of
coverage should be clearly described
and have listed those circumstances
when the policy does not apply in
section 3, Scope.

Comment (34): One commenter said
that it is important for the policy to
address species protected under
additional Federal laws, including the
Bald and Golden Eagle Protection Act
(BGEPA; 16 U.S.C. 668�668d) and the
Migratory Bird Treaty Act (MBTA; 16
U.S.C. 703�712).

Response: We agree that conservation
of the resources under BGEPA and
MBTA is important. However, those
resources, and processes specified by
those Acts and any implementing
regulations or guidance, are beyond the
scope of this policy. We discuss these
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authorities in the Service mitigation 
policy (81 FR 83440, November 21, 
2016). 

Comment (35): One commenter said 
that the policy should be limited to 
listed threatened species, listed 
endangered species, candidate species, 
and designated critical habitat. 

Response: We agree that the 
commenter�s list of covered resources is 
similar to our description of covered 
resources in section 3, Scope, of this 
policy. There we state that the policy 
applies to all species and habitat 
protected under the ESA and for which 
the Service has jurisdiction. Endangered 
and threatened species, species 
proposed as endangered or threatened, 
designated critical habitat, and 
proposed critical habitat are the primary 
focus of this policy. We also state that 
candidates and other at-risk species 
would benefit from adherence to this 
policy, and encourage all Service 
programs to develop programs and tools 
in cooperation with States and other 
partners. 

F. At-Risk Species

Comment (36): Several commenters 
suggested only listed species should be 
covered by the policy, and ��at-risk�� 
species references should be removed. 
Commenters suggested there is no ESA 
basis for including at-risk species in the 
policy, that no standards exist for the 
definition of at-risk species, and that it 
would create additional burdens on the 
public. One comment requested 
clarification of the jurisdiction of the 
Service, States, and tribes regarding at- 
risk species. 

Response: The Service has addressed 
at-risk species through implementation 
of the ESA under many voluntary 
programs. Often partners (e.g., other 
agencies, private landowners) 
voluntarily consider ��at-risk�� species 
for greater regulatory certainty and to 
expedite future compliance if these ��at- 
risk�� species are later listed under the 
ESA. Under section 6 of the ESA, the 
Service partners with the States to fund 
research and recovery actions on listed 
and at-risk species. Candidate 
conservation agreements with 
assurances (CCAAs) are a highly 
successful program for private 
landowners providing voluntary 
conservation for at-risk species. Many 
HCPs under section 10 of the ESA also 
include voluntary coverage for at-risk 
species. These and other proactive 
efforts for at-risk species, including our 
draft Policy Regarding Voluntary 
Prelisting Conservation Actions (79 FR 
42525, July 22, 2014), focus on 
preventing the need to list species under 
the ESA. The Service also values its 

partnerships with the States and tribes 
in conservation of fish and wildlife 
resources. This final policy aims to 
strengthen these partnerships and does 
not extend the Service�s jurisdiction 
over at-risk species. We have included 
at-risk species, as appropriate, in the 
policy to further these efforts in 
preventing the decline of species to the 
point that protection under the ESA is 
necessary. 

G. Equivalent Standards

Comment (37): One commenter 
thought the policy should emphasize 
that there are no prescribed standards 
that will dictate mitigation but that 
every situation will be considered fact- 
specific and flexible, and be based upon 
the voluntary actions of the proponent. 

Response: The Service has written 
this policy in a manner that facilitates 
further clarification on a regional scale. 
As with many of the decisions made in 
impact analysis, determination of when 
and what type of mitigation should be 
implemented occurs on a project-by- 
project basis, under the authority at 
hand, with information most 
appropriate for the site or region of 
impact. Section 7 of this policy, 
Compensatory Mitigation Mechanisms, 
allows the Service flexibility in the type 
of mitigation mechanism used to meet 
this need. Section 5 of the policy, 
Compensatory Mitigation Standards, 
describes the standards we will require 
or recommend that all mechanisms 
meet. 

H. Landscape-Scale Approach

Comment (38): Individual actions that 
harm ESA-listed, proposed, and at-risk 
species must not be discounted or 
minimized because they are considered 
to impart only small or moderate 
impacts within the broader context of 
the landscape. The policy should 
consider how these site-specific impacts 
could be identified and accounted for 
prior to development of the most 
appropriate compensatory approach. 

Response: The Service agrees that 
small or moderate impacts that have 
cumulative effects are important to 
address. In each situation, the project 
effects analyses should identify all 
effects to the species under 
consideration, as well as measures to 
avoid, minimize, and compensate 
adverse effects. These analyses can 
characterize repeated, ongoing actions 
that may affect a species at a larger 
scale, and can help inform recovery 
efforts at a local or regional level. 
Ideally, the project proponent and the 
Service would also identify 
opportunities to support recovery/ 
conservation of that species and include 

them in the action, if possible. This is
a collaborative approach to
conservation, consistent with relevant
statutes and regulations, and can help
offset the cumulative effects of many
actions on the landscape.

Comment (39): One commenter said
the draft policy should provide
additional guidance on how landscape-
scale indirect effects would be evaluated
for buffers surrounding existing
mitigation sites, including mitigation
banks. They recommend clarification
regarding the process when additional
compensation may be necessary for
landscape-scale indirect effects to
existing mitigation sites.

Response: It is difficult at this time to
provide specific guidance on buffers
and indirect effects given the potential
universe of actions that could arise and
fact-specific situations of each
mitigation site. We declined to provide
such guidance in this policy.

Comment (40): Some commenters
were concerned that the landscape-level
approach to mitigation planning would
focus too narrowly on certain species to
the detriment of others, or that
purchasing credits from a conservation
bank or in-lieu fee program would not
equate to replacing lost habitat.

Response: The goal of a landscape-
scale approach to mitigation is to ensure
functionally successful compensatory
mitigation efforts for the habitats or
species under consideration. While no
project or habitat benefits all species all
the time, using a landscape context to
frame mitigation actions should
reinforce functionality at the
appropriate scale (i.e., tract, regional,
range) to benefit the target resource, and
in most cases, other resources/species
that also rely on that functional system.
Using a landscape approach will help
ensure the compensatory mitigation
measures will meaningfully offset
adverse effects to a species/habitat in a
way that is ecologically sustainable over
the long term. This is a more holistic
approach to ensuring the functionality
of the ecosystems on which federally
listed and at-risk species depend.

Comment (41): One commenter
recommends that the Service consider
revising the guidance provided under
section 5.1.2 of the draft policy to
discuss not only economies of scale
associated with conservation banks and
small impacts, but also to state that
large-scale impacts require large-scale
mitigation and such development
projects have the potential to create
landscape-scale conservation benefit for
species, which may not be best achieved
through banks.

Response: The Service agrees large-
scale projects have the potential to
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provide large-scale mitigation measures 
to offset adverse effects and ideally 
contribute to recovery. The examples 
given in section 5.1.2 of the draft policy 
are compensatory mitigation programs 
that can be established in advance of 
impacts, such as conservation banking 
or in-lieu fee programs. A large-scale 
mitigation project implemented in 
advance of impacts will likely offset the 
impacts of multiple projects, and is 
essentially a conservation bank. 

Comment (42): One commenter stated 
that landscape-scale mitigation is 
unauthorized and unfeasible. 
Landscape-scale impact evaluations and 
required mitigation measures on this 
basis imports a policy objective into 
official ESA decisions in excess of 
statutory authority and is incongruent 
with the ESA. 

Response: The goal of the ESA is to 
conserve endangered and threatened 
species and the ecosystems on which 
they depend. Through science and 
technological advances, conservation 
has more tools than ever to effectively 
evaluate land use, populations, 
hydrology, and so forth, at scales 
relevant to the needs of federally listed 
and at-risk species. To ensure the most 
effective mitigation measures for these 
resources, it is critical to put them in an 
ecologically functional context, i.e., a 
landscape. That does not mean every 
action requires advanced, ecosystem- 
level quantitative evaluations, but rather 
that the effects of an action and 
mitigation measures to offset those 
effects take into consideration truly 
functional strategies that will continue 
to provide long-term resource benefits. 
This does not expand any existing 
authorities for ESA implementation. 

Comment (43): We received 
comments requesting clarification of 
when programmatic approaches to 
mitigation would be appropriate. 

Response: This policy does not 
require the development of 
programmatic documents to support 
infrequent compensatory mitigations 
needs. The decision to develop 
programmatic approaches to mitigation 
will be made based upon resource- 
specific circumstances, such as how 
frequently agencies and applicants will 
need to compensate for their impacts. 

Comment (44): Comments included 
concerns about the Service�s proposed 
extension of critical habitat to areas not 
currently occupied by a listed species, 
on the basis that an area may become 
critical because the species� range is 
expected to expand to that area. In 
determining the scale of a landscape- 
level approach to mitigation, the Service 
should not ignore the need for a rational 
connection to the area of actual impact 

of a proposed project. Instead, it should 
base requirements for landscape-scale 
mitigation on demonstrable connections 
between truly foreseeable or predictable 
impacts, rather than speculative 
projections of habitat or range 
modifications due to climate change. 

Response: The Service agrees that 
compensatory mitigation must be based 
on the best available science, and have 
a rational connection between project 
effects and proposed mitigation 
measures. The landscape approach 
provides the context within which to 
frame that connection. As our 
understanding of species� needs, 
habitats, and climate change increases, 
we will be better able to address 
potential future needs of species and 
their habitats. In planning mitigation 
strategies, it is also important to 
recognize uncertainties in future 
conditions, including habitats, water 
supplies, temperatures, etc. Those 
uncertainties should be built into the 
mitigation strategies to ensure that the 
proposed mitigation benefits adequately 
offset adverse effects over the long term. 
The policy does not address the 
designation of critical habitat; the 
regulations for the designation of critical 
habitat are found at 50 CFR 424.12. 

Comment (45): One commenter said 
the focus on landscape-scale 
conservation is laudable, but the draft 
policy introduces new processes and 
standards that could make achieving 
this goal more costly, time-consuming, 
and burdensome. The policy should 
include ways to incentivize the creation 
of landscape-scale mitigation projects 
that capitalize on the multiple 
ecosystem services and efficiencies that 
landscapes provide. More consideration 
for the self-regulating aspects of natural 
landscapes that could reduce 
management and monitoring burdens 
(lowering costs), and the ability to 
unstack credits for different listed 
species when their habitats overlap in 
space but not in function (increasing 
market returns), would help make 
landscapes a priority for the 
conservation marketplace. 

Response: The landscape approach to 
conservation provides a conceptual 
framework to design effective and 
durable mitigation strategies. The intent 
is to approach mitigation planning and 
implementation from an ecologically 
functional perspective for more 
effective, durable outcomes. Designing 
mitigation that works with natural 
landscapes will help reduce 
management costs and increase 
effectiveness. Monitoring also will help 
confirm our underlying understanding 
of mitigation benefits and may help 
identify where our assumptions need 

revision. This is critical to mitigation
success.

Bundled or stacked credits cannot be
unbundled or unstacked to offset the
effects of multiple projects but can only
be used to offset the effects of a single
project. Once a unit of habitat is used
as mitigation for one project, regardless
of the number of listed species it
supports, it cannot be used as mitigation
a second time.

Comment (46): One comment
suggested that it is unclear why the
required inclusion of adjacent
ecosystems and human systems, which
is how landscapes are defined, into
conservation plans will provide a
benefit to species that do not require
those habitats or ecosystems for
survival. The Service should clarify
whether it intends mitigation consistent
with a landscape-scale approach to
require grouping of permittee proposed
compensatory mitigation projects or
grouping of project proponents, and in
situations where this is desired, the
benefits should be explained.

Response: Including consideration of
adjacent ecosystems and human systems
into a landscape approach to
compensatory mitigation recognizes the
potential effects those systems may have
on the species and habitats under
consideration. This is especially
important in ensuring long-term
ecologic functioning of the
compensatory mitigation that benefits
the species/habitat. We are increasingly
aware that adjacent landscapes and
human management actions can
significantly affect what was perceived
as a protected area. This policy
explicitly recognizes those factors in
developing long-term, comprehensive
conservation strategies for the resources
under consideration. Because those
strategies will be implemented using
market-based and collaborative
mitigation tools, the Service will work
with our conservation partners to
develop effective, feasible measures to
put conservation on the ground. The
policy does not require permittee
proposed mitigation projects to be
grouped, but they should be considered
in the context of the landscape in which
they occur.

Comment (47): One commenter said
that most species lack an up-to-date
analysis of conservation status, and few
have forward-looking strategies that the
Service intends to rely on in
implementing the policy. Furthermore,
not all landscape-scale conservation
strategies noted by the Service are peer-
reviewed, publicly vetted, scientifically
sound, or without controversy. If the
Service intends to rely on such
strategies in the context of preparing
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recovery plans, status reviews, and 
similar documents, then these 
landscape-scale conservation strategies 
and the process for implementing them 
must be vastly improved. The Service 
should let the conservation market 
identify lands that represent valuable 
conservation targets and take advantage 
of ��market efficiencies�� that are a 
benefit of the conservation banking and 
in-lieu fee forms of mitigation. 

Response: The Service agrees on the 
importance of using the best available 
scientific information in developing 
conservation strategies. We rely on our 
conservation partners to bring their 
information and expertise into a 
collaborative process to help us develop 
those strategies. We also appreciate the 
assistance of the conservation market in 
designing, implementing, and 
expanding our suite of conservation 
tools to benefit listed and at-risk 
species. 

Comment (48): One commenter said 
the policy would benefit from greater 
recognition that activities associated 
with the management, monitoring, 
protections, and assurances need not be 
as robust in some instances, yet will 
achieve a functional landscape that is 
capable of supporting the conservation 
of listed and at-risk species, different 
from the actions necessary to provide 
compensatory mitigation for wetlands 
and other aquatic resources. 

Response: The Service agrees that 
some larger landscapes may require less 
intensive management than smaller 
areas. However, in most areas of the 
country, there are few ��self-regulating�� 
systems left that are not greatly 
influenced by invasive species, altered 
hydrology, ongoing erosion, and climate 
change. It is important in designing 
feasible, meaningful mitigation to 
appropriately scale the monitoring and 
management actions to most effectively 
provide resource benefits. This will 
depend on the resources, landscapes, 
and scale of the project, and should 
have a rational connection between the 
effects being offset and the benefits 
provided. We declined to modify the 
policy based on this comment. 

Comment (49): One commenter said 
the draft policy�s example of a 
proactive, landscape-scale mitigation 
approach provided by songbird 
mitigation guidance in Texas to 
encourage compensatory mitigation 
opportunities is misleading. The 
commenter cited two instances in which 
potential conservation banks were 
precluded from establishing species 
credits due to the requirements in the 
guidance. 

Response: We respectfully disagree. 
The example used in the policy is 

intended to show instances where the 
Service has taken landscape-scale 
approaches for species conservation and 
compensatory mitigation. We recognize 
that not all proposals developed under 
the Texas example or other local 
guidance will ultimately be finalized 
and implemented, but the intent of this 
policy is to promote consistency and 
predictability so that mitigation 
providers may develop programs that 
are more likely to be implemented. 

Comment (50): Some commenters 
indicated that the policy should offer far 
more guidance on when and how the 
Service would apply a ��landscape-level 
approach�� to ESA mitigation, 
questioned whether the Service would 
apply a landscape approach differently 
to species with different range sizes, and 
stated that the draft policy does not 
explicitly describe how or whether a 
landscape approach would apply to 
listed species with narrow ranges. 

Response: The landscape approach to 
conservation considers the functional 
context of the species or habitat under 
consideration. Working with our 
conservation partners and project 
proponents, the Service will use a 
landscape context to provide the most 
effective and durable mitigation for 
listed and at-risk species, while 
preserving the greatest flexibility to 
implement those measures at many 
scales. Given the breadth of species and 
landscapes under consideration, it is 
impossible to give a ��one size fits all�� 
set of instructions. Using a landscape 
context to frame mitigation actions 
should reinforce functionality at the 
appropriate scale (i.e., tract, regional, 
range) to benefit the target resource and, 
in most cases, other resources/species 
that also rely on that functional system. 
Though some species may have 
relatively narrow ranges, their threats 
may be best addressed at a landscape 
scale (e.g., invasive species, altered
hydrology, climate change). This 
approach will help ensure the 
compensatory mitigation measures will 
meaningfully offset adverse effects to a 
species/habitat in a way that is 
ecologically sustainable over the long 
term. 

Comment (51): One commenter noted 
that the statement requiring 
compensatory mitigation to be ��sited in 
locations that have been identified in 
landscape level conservation plans or 
mitigation strategies�� does not take into 
account the limited lands available for 
acquisition or restoration in some areas 
of the United States and the need to 
acquire property from willing sellers. 

Response: The Service recognizes 
conservation opportunities vary across 
the country by species and habitats. The 

landscape-scale approach is a way to
place those opportunities in an
ecologically functional context. The
policy allows for compensatory
mitigation on public lands (provided
certain criteria are met, e.g.,
��additionality��) and on private lands. It
also encourages market-based tools and
incentives to take advantage of the
unique circumstances in each area.
While there may be limitations in
available lands in some regions, the
policy includes a suite of tools that
should provide meaningful options for
feasible, durable compensatory
mitigation nationwide.

Comment (52): The policy will result
in the creation of a landscape-scale
system of conservation banks and other
mitigation sites controlled by the
Service that will take private land and
their resources out of productive use.

Response: The landscape approach to
conservation considers the functional
context of the species or habitat under
consideration. It does not affect land
ownership or control. Working with our
conservation partners and project
proponents, the Service will use a
landscape context to provide the most
effective and durable mitigation for
listed and at-risk species, while
preserving the greatest flexibility to
implement those measures at many
scales. Providing incentives for a
market-based approach to conservation
allows many tools to better meet the
needs of species as well as the needs of
landowner/project proponents.
Generally, the use of conservation
banking and other mitigation projects
will not take resources out of
��productive�� use. Rather, conservation
banks and other mitigation projects
located on private land remain under
control of the property owner and often
provide other productive uses, such as
grazing livestock.

I. Metrics

Comment (53): One commenter stated
that the policy should clarify that
actions can meet ESA conservation
standards using mitigation when
adverse effects, and mitigation offsets of
those effects, are calculated using tools
that consider more than mere gain or
loss of animals or habitat. For example,
tools like Habitat Equivalency Analysis
consider spatial, temporal, and
functional parameters that look beyond
mere loss or gain to calculate the extent
and quality of mitigation required in
given situations.

Response: A discussion of tools used
to calculate mitigation is not within the
scope of this policy.

Comment (54): Several commenters
were concerned that adequate detail
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about how assessment methodologies 
are developed and applied was not 
provided in the draft policy. 
Commenters were also concerned that 
the numerical loss and benefit to a site 
is largely a qualitative measurement, 
and the no methodology for 
quantification is offered. They said that 
transparent formulas to calculate 
��mitigation ratios�� are needed to reduce 
subjectivity and increase transparency. 
They also noted that equivalent metrics 
for determining losses due to impacts 
and gains due to mitigation would aid 
in the assessment of ��no net loss�� or 
��net gain.�� 

Response: The Service agrees that 
transparent formulas to calculate 
��mitigation ratios�� reduce subjectivity 
and increase transparency. We also 
agree that equivalent metrics for 
determining losses due to impacts and 
gains due to mitigation would aid in the 
assessment of ��no net loss�� or ��net 
gain.�� This policy does include a 
statement that equivalent metrics 
should be used whenever possible. 

Details about how to develop and 
apply assessment methodologies that 
are quantitative and transparent were 
not included in the draft, or this final, 
policy, because these details are species- 
specific and too complex to describe 
adequately within the framework of the 
policy. When detailed descriptions of 
assessment methodology development 
and application are prepared by the 
Service for a species-specific mitigation 
program, these descriptions are 
routinely shared with the public. 

Comment (55): One commenter said 
that since buffers are so important, they 
should be counted in the crediting of a 
mitigation site at some ratio of a full 
credit. 

Response: The Service agrees with 
this comment. In section 6.6, the policy 
states, ��If buffers also provide functions 
and services for the species or other 
resources of concern, compensatory 
mitigation credit will be provided at a 
level commensurate with the level of 
functions and/or services provided to 
the species.�� 

Comment (56): One commenter stated 
that for the purposes of mitigation, the 
Service has not shown compelling 
evidence that adequate assessment 
methodologies exist to consider adverse 
and beneficial actions that are 
fundamentally different in nature. 
Determining the numerical loss and 
benefit to a site is largely a qualitative 
measurement, and the draft policy offers 
no quantification methodology. 

Response: The policy describes types 
of mitigation programs or projects that 
do not directly replace species or habitat 
losses resulting from development 

projects. These are the types of 
programs in which the adverse actions, 
like habitat development, would be 
offset by an action that is fundamentally 
different in nature, such as gating of 
caves that serve as habitat for the 
species. The Service acknowledges that 
these types of credit/debit systems can 
often be more subjective than the 
traditional habitat-for-habitat type of 
mitigation. However, this type of 
mitigation has been the exception rather 
than the rule, and we expect Service 
staff to use other programs or projects 
only when they are the best option to 
alleviate the greatest threats to the 
species involved. When these programs 
or projects are allowed as mitigation, the 
Service will clearly explain the link 
between the threat and the selected 
mitigation. 

Comment (57): One commenter was 
concerned that there was no discussion 
of how successful ��surrogate�� indicators 
of incidental take have been in assuring 
adequate mitigation. 

Response: The use of surrogate 
indicators for the species impacted, 
such as the species� habitat, when 
applying compensatory mitigation in 
accordance with 50 CFR 402.14(i)(1)(i) 
is discussed at section 5.2 of the policy. 
We declined to add additional detail to 
that discussion. 

Comment (58): One commenter 
suggested that the Service require that 
all credits and debits associated with 
the same species and region be 
aggregated and reported across all 
compensatory mitigation mechanisms. 
They indicated this is critical to ensure 
an offset achieves ��net conservation 
gain,�� to ensure the offsets created by all 
mechanisms are using the best available 
science, and to ensure equivalency 
across multiple mechanisms. They also 
suggested when the same metric is not 
used by two different mechanisms; the 
requirement to define ��the relationship 
(conservation) between credits and 
debits�� can also be used to define the 
relationship between different credit 
metrics. 

Response: Currently, the Service uses 
the Regulatory In-lieu Fee and Banking 
Information Tracking System (RIBITS) 
to track credits and debits for 
conservation banks. The Service intends 
to work with the USACE to adapt 
RIBITS for use by the Service to also 
track credits and debits for in-lieu fee 
programs. The type of credits that are 
acceptable for a given species is 
determined by the Service when a 
mitigation program for a specific species 
is developed and implemented. The 
Service agrees that tracking the types 
and amounts of credits used across a 
species� range is a good idea, as it 

informs our understanding of the
species� status. Collecting this type of
information and working to achieve
consistency requires coordination
among Service staff, including those
from different program areas. Describing
the actions necessary to ensure this
coordination occurs is beyond the scope
of this policy.

Comment (59): One commenter
suggested a monitoring and verification
process should be required of all
mitigation. They said the verification
process should include a method to
verify that the outcomes of the project
achieve the performance standard
throughout the entire life of the
mitigation project, and that method
could be the initial assessment method
or an abbreviated assessment that still
quantifies the quality of the resource.
They also suggested the party
responsible for conducting the
verification should be identified
upfront.

Response: We agree that these are
important requirements to ensure that
mitigation remains adequate over time.
Specific methodologies for such
verification are beyond the scope of this
policy.

Comment (60): One commenter said it
should be made explicitly clear that
while adaptive management is critical
as knowledge and conditions change,
the necessary updates to metrics or
plans do not invalidate previous metrics
or credits. They suggested that each
credit, and debit if applicable, should be
labeled with the method used at the
time of assessment. They also suggested
that reports should acknowledge when
metrics are modified, but credits should
still be aggregated across time. They
noted that it may be necessary to use a
correction method, and these correction
methods should be transparent,
scientifically supported, and included
in all reports.

Response: We agree in concept;
however, this comment goes beyond the
scope of the policy.

Comment (61): One commenter asked
that we clarify that plans should rely
more on the criteria that define high-
quality habitat, including criteria for
landscape-scale attributes, indicating
these criteria should be consistently
reflected in the development of metrics
used to define credits and debits within
the region. They noted that
opportunities to enhance and protect
habitat may be outside of predefined
conservation areas, but they must meet
the definition for high-quality habitat
and be deemed acceptable.

Response: We agree that metrics
should define high-quality habitat. We
also agree that opportunities to enhance
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and protect habitat may be outside of 
predefined conservation areas, and 
regardless of location, they should meet 
the definition for high-quality habitat 
and be deemed acceptable. This concept 
is captured in the final policy. 

Comment (62): One commenter liked 
the concept that ecological performance 
criteria must be tied to conservation 
goals and specific objectives identified 
in compensatory mitigation programs 
and projects, but they did not think the 
draft policy adequately describes how to 
accomplish this objective. 

Response: The level of detail 
necessary to describe how to 
accomplish this objective is beyond the 
scope of this policy and may be 
addressed in implementation guidance. 

Comment (63): One commenter stated 
the draft policy should more explicitly 
recognize the uncertainty associated 
with mitigation for certain species and 
describe a framework for managing the 
uncertainty. They said the policy should 
describe a framework the Service would 
use to assess the appropriate balance of 
avoidance, minimization, and 
mitigation, as informed by the 
likelihood of mitigation effectiveness 
and the species� recovery needs. 

Response: The Service agrees that 
there is uncertainty associated with 
mitigation for certain species. This 
policy includes a discussion of risk 
management tools. These tools can be 
used after the Service determines that a 
mitigation program or project is 
appropriate. Assessing risks and 
determining if mitigation is appropriate 
for a species is not within the scope of 
this policy, as uncertainty associated 
with mitigation for certain species will 
be fact specific. 

J. Additionality 

Comment (64): We received two 
comments on the draft policy�s use of 
��additionality�� when developing 
compensatory mitigation on both public 
and private lands. Commenters believed 
additionality is not feasible when 
coupled with the ��no net loss�� goal, and 
that some inconsistencies exist in the 
descriptions in the text of the draft 
policy. 

Response: One purpose of using 
��additionality�� as a standard in the 
policy is to promote the ��net gain/no 
net loss�� goal. There are many examples 
of mitigation sites and programs that 
have achieved these standards. The 
concept of compensatory measures 
providing additional benefits above 
baseline conditions is described in 
general terms in the policy. Those 
descriptions in the text are intended to 
give context to the conservation benefits 
of mitigation actions being additive to 

baseline conditions on both private and 
public lands. 

K. Durability

Comment (65): Some commenters 
were concerned that the requirement for 
perpetual management of mitigation 
sites places an undue burden on 
mitigation providers, or that perpetual 
management would be detrimental to 
the resource. They said that the 
imposition of perpetual endowment and 
adaptive management places burdens on 
all projects, and it would be impossible 
for industry to manage and maintain 
mitigation sites in perpetuity. 

Response: Perpetual management of 
mitigation sites is essential to assure 
durability of compensatory mitigation. 
The species and resources present on a 
mitigation site will dictate what 
management actions are undertaken. 
Management plans are tailored to the 
needs of the site. Mitigation providers 
should carefully consider the long-term 
commitment they are making when they 
agree to implement a compensatory 
mitigation project. Mitigation that is 
permanent is expected to have 
appropriate financial and real estate 
assurances to meet the durability 
standard in the policy. 

L. Collaboration and Coordination

Comment (66): One commenter said 
the policy would mandate the Service to 
work directly with landowners, 
potentially resulting in the loss of 
confidential information. The 
commenter noted recent conservation 
plans produced in Texas were 
developed by stakeholders and 
administered through State agencies to 
preserve confidentiality of private 
landowners. 

Response: The Service has a long 
history of working with private 
landowners to conserve fish and 
wildlife resources, including 
endangered and threatened species. Our 
partnerships with private landowners 
are essential to achieving our 
conservation mission. The policy does 
not include a mandate to work directly 
with landowners, but supports the ESA 
and its implementing regulations, which 
allows us to work with a variety of 
entities towards the recovery of listed 
species, and encourages cooperative 
conservation with all of our partners, 
including the exchange of ideas and 
information to better inform species 
management and evaluation. As noted 
in the policy, transparency in 
compensatory mitigation programs and 
ESA implementation is essential to 
achieving success. The Service is 
considerate of confidentiality, and any 
personal information maintained by the 

Service is protected by law (e.g.,
Freedom of Information Act, 5 U.S.C.
552; Privacy Act, 5 U.S.C. 552a) to
prevent unlawful dissemination.

Comment (67): One commenter was
concerned that the Service developed
the policy without having addressed
concerns raised by States and other
parties regarding the Service�s
mitigation policy. They said that
moving forward with this guidance
without finalizing the overarching
mitigation policy was premature, and
created uncertainty and confusion over
what the Service was likely to adopt.

Response: This compensatory
mitigation policy is a step-down policy
under the final Service mitigation
policy, which published in the Federal
Register on November 21, 2016 (81 FR
83440). There were no substantial
changes between the draft and final
Service mitigation policy. In finalizing
the Service�s mitigation policy, we fully
considered all comments and concerns
raised by States and other parties. We
also considered those comments as we
developed this policy.

Comment (68): Two commenters
addressed the relationship between this
policy and mitigation policy
developments underway in other
agencies. One commenter was
concerned that while interagency
cooperation is addressed in the draft
policy, it only provided a history of
previous ESA requirements. They were
concerned that the draft policy did not
address the relationship between similar
policies being developed by other
Federal land management agencies such
as the Bureau of Land Management and
the U.S. Forest Service. Another
commenter noted that other Federal
agencies are also responding to the
Presidential memorandum (��Mitigating
Impacts on Natural Resources From
Development and Encouraging Related
Private Investment��) issued November
3, 2015. They said that this created the
opportunity for the Service to enter into
agreements with other Federal agencies
to work together on the implementation
of similar mitigation policies and to
avoid conflicts, delays, and
inefficiencies.

Response: At the time this policy is
being finalized, neither the Bureau of
Land Management nor the U.S. Forest
Service has published final mitigation
policies or regulations. The Service did
provide comments on their proposed
policies, and we did receive comments
on this policy from those agencies. This
policy, like the Service mitigation
policy published November 21, 2016 (81
FR 83440), was developed in
accordance with the November 3, 2015,
Presidential Memorandum; the
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Secretary of the Interior�s Order 3330 
entitled, ��Improving Mitigation Policies 
and Practices of the Department of the 
Interior�� (October 31, 2013); and 
Departmental Manual chapter (600 DM 
6) on Landscape-Scale Mitigation Policy 
(October 23, 2015). The commenter�s 
concern is anticipated by those 
documents, which envision the various 
agencies� mitigation policies applying 
common principles, terms, and 
approaches, thereby providing greater 
consistency and predictability for the 
public. Subsequent agreements between 
the Service and other agencies may be 
developed as need arises. 

Comment (69): One commenter said 
the draft policy would be improved if it 
built upon and utilized the USACE and 
EPA�s definitions and mitigation 
policies. They said that a reconciliation 
of terms and process should be part of 
the Service�s next steps. 

Response: We agree that this policy 
should apply concepts and definitions 
compatible with those developed 
through decades of mitigation practice 
under the Clean Water Act. 
Accordingly, we have developed this 
policy to use the same terms and 
approaches found in regulations and 
guidance promulgated by the USACE 
and EPA whenever possible. In some 
cases, we also recognized the need for 
language tailored to authorities, 
processes, and resources covered by the 
ESA rather than the Clean Water Act; in 
these cases, the policy�s language 
complies with the Departmental Manual 
on Landscape-Scale Mitigation Policy 
(600 DM 6). 

Comment (70): One commenter said 
that the implementation of this policy 
will establish an inconsistent ESA 
framework because the National Marine 
Fisheries Service did not adopt the 
Service�s mitigation policy (81 FR 
83440, November 21, 2016). The 
commenter said this approach is 
contrary to the typical practice of 
promulgating joint regulations by the 
two agencies that provide for uniform 
application of the ESA. The commenter 
stated that by unilaterally proposing this 
policy and the Service mitigation policy 
(81 FR 83440, November 21, 2016), the 
Service is creating disparate 
requirements that will impose 
significant and additional regulations on 
project sponsors based on the possibility 
of a species being affected. 

Response: This policy is not a 
rulemaking and cannot otherwise alter 
or substitute for the existing regulations 
applied by both the National Oceanic 
and Atmospheric Administration 
(NOAA) and the Service in 
implementing the ESA. We also have 
coordinated development of both this 

policy and the Service mitigation policy 
(81 FR 83440, November 21, 2016) with 
NOAA, and incorporated their 
suggestions and modifications. Also, 
this policy was required under the 
Presidential Memorandum on 
Mitigation, the Department of the 
Interior Secretarial Order 3330, and 600 
DM 6. 

Comment (71): One commenter said 
that the Service and other agencies risk 
unnecessary duplication of efforts and 
conflicting requirements, which will 
further delay project approval. They 
encouraged the Service to consider 
mitigation frameworks already in place 
before adding another layer of 
mitigation requirements to an already 
complex and burdensome project 
approval process. 

Response: We agree that existing 
mitigation programs and frameworks, as 
well as existing mitigation and 
conservation plans, should be 
considered. The Service recognizes that 
there may be existing plans developed 
by State and local governments and 
other stakeholders with characteristics 
that may be useful in mitigation 
planning depending on the specific 
action and the affected resources. The 
Service will work with project 
proponents and other stakeholders in 
reviewing existing programs, 
frameworks, and plans for applicability 
in the context of a specific action. 

Comment (72): One commenter said 
the policy would complicate other 
agencies� processes. They said that it 
would increase opportunities for the 
Service to force concessions from other 
Federal agencies and permittees, and 
that it has the potential to violate 
organic acts and will undoubtedly 
complicate the approval process for 
mining operations and other land users. 

Response: The scope of this policy 
does not limit the existing discretion of 
an action agency, or hold the action 
agency or applicant responsible for 
mitigation beyond an action agency�s 
own authority, mission, and 
responsibilities. The Service recognizes 
that the authorities and processes of 
different agencies may limit or provide 
discretion regarding the level of 
mitigation for a project. This policy is
not controlling upon other agencies, and 
the Service acknowledges that there 
may be limitations (e.g., agency-specific 
authorities and 600 DM 6) on the 
implementation of measures that would 
achieve the policy�s goal of ��net 
conservation gain�� or a minimum of ��no 
net loss�� when the costs of such 
mitigation are reimbursable by project 
beneficiaries under laws and regulations 
controlling agencies� activities (e.g., 
Bureau of Reclamation). Other agencies 

may voluntarily adopt Service
recommendations, which may expedite
their other requirements.

Comment (73): Some commenters
expressed interest in a collaborative
approach to mitigation planning on a
landscape level. One commenter
expressed support for additional
engagement with stakeholders; another
commented that the role of State
wildlife data, analyses, and expertise
should be utilized to the greatest extent
possible; another commenter was
skeptical of the collaborative approach
preferred by the Service.

Response: The Service agrees that
developing multi-scale conservation
plans and strategies benefits from many
invested stakeholders that bring their
unique insights and perspectives to
ensure a more comprehensive and
robust blueprint, and looks forward to
building on our conservation
partnerships through collaborative
planning efforts. Our State partners in
particular are critical to successful
compensatory mitigation of federally
listed and at-risk species. They bring
statutory responsibility, data, expertise,
and management capabilities to better
ensure successful, durable mitigation
efforts on the ground.

Comment (74): Several commenters
were concerned about the level of
coordination undertaken by the Service
on establishment of mitigation
programs, and encouraged the Service to
engage with both mitigation partners
and with State agencies, to avoid
duplication of effort and cross-
jurisdictional issues and to improve
outcomes. One commenter urged the
Service to expedite reviews by working
with agencies that already have
established mitigation policies and
programs.

Response: The Service agrees that we
have common goals with our partners
and achieve much better outcomes
when we work together on coordinated
mitigation programs, especially where
our jurisdiction overlaps with that of
other agencies as it often does with our
State wildlife agency partners. The
Service intends to continue working
with all of our partners.

M. Transparency

Comment (75): One commenter
requested clarification on the Service�s
meaning of ��direct oversight�� in the
draft policy regarding compensatory
mitigation programs and projects. The
commenter also requested clarification
on use of third-party evaluators in
preparing monitoring reports for
programs or projects.

Response: The policy identifies the
Service�s authority for direct oversight
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of compensatory mitigation programs 
and projects through sections 7 and 10 
of the ESA. Under sections 7 and 10, the 
Service oversees the terms and 
conditions of the incidental take permit 
(section 10) or of the incidental take 
statement (section 7). Details on the 
roles of third-party evaluators involved 
in specific project actions are beyond 
the scope of the policy. 

Comment (76): We received several 
comments pertaining to the availability 
of information generated from 
mitigation programs. Commenters 
recommended the policy include 
standards for transparency of data and 
documents, participation of 
stakeholders, and consistency of data 
reported through mitigation programs. 

Response: Information on 
conservation banks is available to the 
public on the Regulatory In-lieu Fee and 
Banking Information Tracking System 
(RIBITS), and the Service intends to 
work with the USACE to add Service- 
approved in-lieu fee programs to that 
platform. As noted in the policy, the 
Service will share appropriate 
information concerning mitigation 
programs with the public, with the 
exception of personally identifiable 
information or other information that 
would be exempt under the Freedom of 
Information Act. We declined to add 
specific standards for transparency to 
the policy. Prescriptive standards for the 
type of data to be shared would not be 
reasonable for a policy that covers the 
myriad listed species across the country. 
Such standards would be better suited 
for species-specific guidance. 

N. Preference for Advance Mitigation 

Comment (77): One commenter stated 
the policy should adopt an approach 
similar to that taken in the HCP 
handbook to identify exceptions to the 
requirement to mitigate in advance of 
impacts. 

Response: The policy is intended to 
provide standards and guidance to 
improve consistency of compensatory 
mitigation programs and projects for 
listed, proposed, and at-risk species. 
The preference for advance mitigation is 
based on the years of experience with 
compensatory mitigation programs. We 
realize that in some cases advance 
mitigation may not be possible, or even 
preferable; however, attempting to 
identify exceptions for this preference 
would not be reasonable, considering 
the vast diversity of species and 
programs that would occur across the 
country. 

Comment (78): Several commenters 
were concerned about the draft policy�s 
preference for compensatory mitigation 
in advance of project impacts. One 

commenter specifically identified that 
reclamation of mining operations often 
lacks the ability for advanced mitigation 
on site. Other commenters cited that: 
The process of project permitting and 
financing determinations would likely 
not allow for advanced mitigation; the 
Service should provide incentives such 
as higher ratios for ��after impact 
mitigation��; advance mitigation would 
be considered pre-decisional; or it is 
impossible to provide mitigation in 
advance of impacts. 

Response: We recognize that project 
scheduling and implementing on-site 
mitigation may not always align with 
the Service�s preference for advance 
mitigation; however, conservation 
banks, in-lieu-fee programs, and other 
third-party mechanisms provide 
advanced mitigation options that reduce 
timing and other constraints. The 
Service�s current practice to recommend 
mitigation in advance of impacts under 
sections 7 and 10 of the ESA is based 
on years of experience in compensatory 
mitigation practices. This policy 
promotes the development of advanced 
mitigation mechanisms, providing more 
options for mitigation users. The Service 
agrees that mitigation ratios can be used 
to incentivize mitigation accomplished 
in advance of impacts, but the 
discussion of specifics is beyond the 
scope of this policy. The Service does 
not consider advance mitigation to be 
pre-decisional, as the majority of 
advance mitigation programs, such as 
conservation banking, are established 
prior to any impacts, and projects that 
will mitigate at such sites may be 
unknown at the time of bank
establishment. In all cases, the Service
will evaluate the appropriateness of 
using a specific site or proposal as 
compensatory mitigation to offset the 
unavoidable impacts of a project at the 
time the Service reviews the project that 
will likely result in the impacts. 

O. Eligible Lands 

Comment (79): Several commenters 
supported mitigation projects and 
programs on public lands and wanted 
us to add more flexibility to the policy. 
One commenter stated that if mitigation 
projects and programs occur on public 
lands, the land manager should be 
prepared to implement and fund 
alternative mitigation if a change in law 
allows incompatible uses to occur on 
mitigation lands. One commenter did 
not support mitigation projects and 
programs on Federal lands, but was in 
favor of it on State lands, and wanted 
State lands specifically mentioned in 
the policy. 

Response: Compensatory mitigation 
can occur on public lands, either 

Federal or State lands, and in some
cases, such siting may lead to the best
ecological outcome. Compensatory
mitigation for impacts on public lands
can be sited on both public and private
lands. Compensatory mitigation for
impacts on private lands can be located
on public lands, but it is this
combination, or that particular change
in ownership classification, where
Service staff should be attentive to
additional considerations before making
such a recommendation. These
additional considerations are necessary
to achieve the ��net gain�� or, at a
minimum ��no net loss,�� goal of the
policy.

Comment (80): Several commenters
provided comments on split estates.
Commenters said the Service is
arbitrarily limiting areas on which
mitigation can occur by not allowing
lands with split estates to qualify as
mitigation lands; split estates do not
necessarily result in an unsuitable
mitigation site; and the holder of the
rights would have to secure their own
authorization under the ESA from the
Service prior to exercising their rights.

Response: The Service agrees that
there are cases in which lands with split
estates can be used for mitigation. The
policy advises caution because we strive
to ensure the durability of mitigation
projects and programs, but the policy
does mention possible remedies and
that there could be other approaches to
using lands with split estates for
mitigation. A detailed discussion of
remedies and other approaches is not
within the scope of this policy.

P. Tribal Lands/Tribal Rights

Comment (81): We received some
comments regarding the siting of
mitigation projects on tribal lands or on
lands on which tribes hold treaty rights.
One commenter expressed the need for
local mitigation projects to be sited in or
near reservation lands as well as on
traditional off-reservation sites, to
benefit the natural resources of the
native peoples; another commenter was
concerned that locating mitigation
outside of treaty areas for projects that
impact the resources in treaty areas
would harm the treaty rights and the
resources of the tribes. Other
commenters asked that tribes be
consulted in the siting and approval of
mitigation sites and programs. Others
were concerned about the impacts of
habitat restoration and long-term
management on treaty resources.

Response: The Service is committed
to upholding our trust responsibilities to
federally recognized tribes to conserve
shared natural resources, consistent
with the Service�s Native American
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Policy (revised January 2016; see 81 FR 
4638, January 27, 2016). This is 
accomplished under this policy by 
ensuring that mitigation projects and 
programs are located in areas that 
provide the most benefit to the affected 
resources, while respecting treaty rights. 
The Service recognizes the importance 
of tribal involvement and expertise 
when siting mitigation projects and 
when developing service areas and 
management plans for conservation 
banks and other types of mitigation 
mechanisms. Specific guidance on 
Service coordination with tribes is 
beyond the scope of this policy. 

Comment (82): We received some 
comments requesting specific guidance 
on facilitating creation of conservation 
banks on tribal lands, comments on 
including tribal cultural uses and 
practices as allowable uses on 
mitigation lands, and a suggestion for 
developing mitigation principles similar 
to those developed with the USACE in 
the State of Washington for specific 
mitigation programs. 

Response: The Service agrees that 
these are all important considerations, 
and such guidance and suggestions will 
be more effectively addressed in step- 
down guidance at a later time. 

Comment (83): We received 
comments regarding the applicability of 
the policy to tribes, or to a specific HCP 
under development, and a suggestion 
that the Service consult with any tribes 
who so request before finalizing this 
policy. 

Response: The Service notified tribal 
contacts when we made the draft policy 
available for review and comment (81 
FR 61032, September 2, 2016). We 
addressed all tribal comments, as 
appropriate, as we developed the final 
policy. The policy applies to all forms 
of compensatory mitigation for all 
species and habitat protected under the 
ESA and for which the Service has 
jurisdiction. The policy is flexible with 
regard to its application to specific
mitigation projects or programs that are
under development at the time this
policy is finalized, leaving that decision
to individual Service offices.

Q. Service Areas 

Comment (84): Several commenters 
requested more detail in the policy 
about requirements for developing 
service areas. 

Response: Specific considerations for 
developing service areas are beyond the 
scope of this policy and will be 
provided in implementation guidance. 

R. Credit Bundling 

Comment (85): A few commenters 
were concerned about credit bundling, 

also known as credit stacking, where 
multiple resources exist on the same 
unit area. One commenter was 
concerned that any resources bundled 
or stacked with a listed species would 
suffer, as the site would be managed 
only for the benefit of the listed species 
and not the other resource(s), and 
wanted multi-agency review teams to be 
aware of this when authorizing 
mitigation banks. Other commenters 
wanted the Service to make it clear that 
credits could potentially be used for 
multiple purposes, and another wanted 
the Service to allow mitigation credits to 
be used to compensate for multiple 
impact projects. 

Response: The Service encourages 
credit bundling where multiple 
resources exist on the same unit area 
and where management actions benefit 
those multiple resources. However, 
bundled credits can only be used to 
compensate for one impact project (i.e., 
the credits can never be ��unbundled�� or 
��unstacked�� to compensate for multiple 
projects). If two resources, such as a 
California red-legged frog (CRLF) and a 
wetland regulated pursuant to section 
404 of the Clean Water Act are bundled 
together in a credit, that credit may be 
used to compensate for impacts to both 
resources from the same project, or to 
compensate for impacts to CRLF or to 
wetlands. If the credit were used to 
compensate for CRLF, then it can no 
longer be used to compensate for 
wetlands (i.e., that portion of the credit 
is ��retired��). Unbundling these 
functions and services would result in 
a net loss of habitat and would 
undermine the Service�s efforts to 
conserve the species. This approach is 
consistent with the policies and 
regulations of the USACE, and other 
State and Federal agencies the Service 
works with on multi-agency-approved 
mitigation projects and programs. 

S. Mitigation Mechanisms

Comment (86): One commenter 
suggested the Benefits of the Draft 
Policy section be clarified to include 
other mitigation mechanisms that may 
not be market-based. The commenter 
suggested that the first sentence of the 
final paragraph of that section be 
modified to read: ��This draft policy 
would encourage mitigation in 
conjunction with programmatic 
approaches to ESA section 7 
consultations and HCPs designed to 
focus on conservation outcomes that 
achieve ��no net loss�� or ��net gain�� 
through the use of market-based 
approaches (e.g., conservation banks), 
in-lieu fee programs, permittee- 
responsible, and other third-party 
implemented mitigation programs.�� 

Response: The Service considers that
one of the benefits of this policy is the
opportunity it creates for a market-based
approach to mitigation as highlighted in
the Presidential Memorandum of
November 3, 2015, on Mitigating
Impacts on Natural Resources From
Development and Encouraging Related
Private Investment (80 FR 68743,
November 6, 2015), especially those that
can be established in advance of
impacts. Conservation banking is a
proven example of this approach. The
policy does not preclude the other
mechanisms mentioned by the
commenter. We declined to adopt the
commenter�s suggested sentence.

Comment (87): Several commenters
stated that the draft policy was
confusing and complex, citing the
Service�s definition of compensatory
mitigation being too broad, lack of a
mitigation protocol, and need for a
guidance document to ensure a
separation of regulatory and
nonregulatory authority, goals, and
standards. One comment stated the
complexity of obtaining approval, as
well as cost, for a mitigation site would
discourage investment.

Response: One purpose of the policy
is to provide predictability and thereby
reduce uncertainty of investment for
market-based mitigation programs. We
acknowledge that the nature of existing
compensatory mitigation mechanisms
and programs currently being
implemented is complex. We have
revised the draft policy so that this final
policy addresses overarching goals and
standards only, and we will later
provide more detailed implementation
guidance. However, providing a
mitigation ��protocol�� that covers the
breadth of species and circumstances
across the country would not be
reasonable. We anticipate species- or
geographic-specific guidance to be
developed under the umbrella of this
policy.

Comment (88): We received two
comments regarding section 7.2, Short-
Term Compensatory Mitigation, in the
draft policy. One comment indicated it
may not be helpful, particularly when
dealing with aquatic species. The other
requested more detail in this section
and stressed it should be more widely
used.

Response: The use of short-term
compensatory mitigation is a novel
approach, with long-term results yet to
be evaluated. The policy fully
acknowledges that it is likely to be
limited in use, for a variety of reasons,
primarily the ability to predict all
temporal losses of an impact in order to
provide an appropriate offset for those
losses. However, the concept may be
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useful in some circumstances. Thus, it
is included in the policy in an effort to
provide additional flexibility to
conserve listed, proposed, and at-risk
species.

Comment (89): Several commenters
requested that the Service express a
preference for conservation bank credits
over other forms of compensatory
mitigation. One commenter requested
the Service add a preference for
rehabilitation or restoration over
preservation and that the Service
prohibit use of alternative forms of
mitigation if conservation bank credits
are available in the same proposed
service area.

Response: As stated in section 6 of
this policy, the appropriate form of
compensatory mitigation must be based
on the species� needs and the nature of
the impacts adversely affecting the
species. All mitigation tools listed in the
policy are capable of being strategically
sited, consolidated, and provided in
advance of impacts if they are designed
to do so. These preferences will provide
the best outcomes for species when they
are implemented in any mitigation tool,
and, therefore, we have retained
flexibility for applicants when selecting
mitigation tools. We decline to prohibit
the use of alternative forms of mitigation
where conservation bank credits are
available, as that would limit flexibility
and inherent choice of the applicant(s).

T. Climate Change

Comment (90): Several commenters
addressed sections of the draft policy
that referenced climate change for
consideration in mitigation planning.
Some commenters were concerned
about the uncertainty of calculating the
effects of climate change for
compensatory mitigation and the use of
mitigation ratios to address climate
change. One commenter said the policy
should provide more detail on
integrating climate change effects in the
analysis of mitigation programs.
Another requested the basis for the term
��accelerated�� climate change used in
the policy.

Response: Consistent with the
Departmental Manual (600 DM 6), the
Service recommends that climate
change be considered when evaluating
the effects of an action and developing
appropriate mitigation measures. The
Service recognizes the science of
climate change is advancing, and
assessment methodologies are
continually being refined to address the
effects of climate change to specific
resources and at differing scales.
Including specific information on these
topics is beyond the scope of this
policy. Therefore, the policy is written

with language to ensure that it does not 
become quickly outdated as 
methodologies evolve. We use the term 
��accelerated climate change�� in a 
general sense to reference a substantial 
portion of scientific literature and 
scholarly articles on the subject, 
including reports produced by the 
Intergovernmental Panel on Climate 
Change. 

The final policy follows: 

U.S. Fish and Wildlife Service 

Endangered Species Act Compensatory 
Mitigation Policy 

1. Purposes 

This policy adopts the mitigation 
principles established in the U.S. Fish 
and Wildlife Service (Service) 
Mitigation Policy (81 FR 83440, 
November 21, 2016), establishes 
compensatory mitigation standards, and 
provides guidance for the application of
compensatory mitigation through
implementation of the Endangered
Species Act of 1973, as amended (ESA;
16 U.S.C. 1531 et seq.). Compensatory
mitigation (compensation) is defined in
this policy as compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance
and minimization measures have been 
applied, by replacing or providing 
substitute resources or environments 
(see 40 CFR 1508.20) through the 
restoration, establishment, 
enhancement, or preservation of 
resources and their values, services, and 
functions (600 DM 6.4C). This policy 
applies to all Service compensatory 
mitigation requirements and 
recommendations involving ESA 
compliance. It is also intended to assist 
other Federal agencies carrying out their 
statutory and regulatory responsibilities 
under the ESA and to provide 
applicants with guidance on the 
appropriate use of compensatory 
mitigation for proposed actions. The 
standards and guidance in the policy 
will also assist mitigation providers in 
developing compensatory mitigation 
project proposals. 

Adherence to the principles, 
standards, and guidance identified in 
this policy is expected to: (1) Provide 
greater clarity on applying 
compensatory mitigation to actions 
subject to ESA compliance 
requirements; (2) improve consistency 
and predictability in the 
implementation of the ESA by 
standardizing compensatory mitigation 
practices; and (3) promote the use of 
compensatory mitigation at a landscape 
scale to help achieve the purposes of the 
ESA. 

This policy encourages Service
personnel to collaborate with other
agencies, academic institutions,
nongovernmental organizations, tribes,
and other partners to develop and
implement compensatory mitigation
measures and programs through a
landscape-scale approach to achieve the
best possible conservation outcomes for
activities subject to ESA compliance. It
also encourages the use of programmatic
approaches to compensatory mitigation
that have the advantages of advance
planning and economies of scale to: (1)
Achieve a net gain in species�
conservation; (2) reduce the unit cost of
compensatory mitigation; and (3)
improve regulatory procedural
efficiency.

Appendices A and B provide a list of
acronyms and a glossary of terms used
in this policy, respectively.

2. Authorities and Coordination

This policy is focused on
compensatory mitigation that can be
achieved under the ESA. The Service�s
authority to require mitigation is
limited, and our authority to require a
��net gain�� in the status of endangered
and threatened (listed) or at-risk species
has little or no application under the
ESA. However, we can recommend the
use of mitigation, and in particular
compensatory mitigation, to offset the
adverse impacts of actions under the
ESA. Other statutes also provide the
Service with authority for
recommending compensatory mitigation
for actions affecting fish, wildlife,
plants, and their habitats (e.g., Fish and
Wildlife Coordination Act (FWCA; 16
U.S.C. 661�667e), National
Environmental Policy Act (NEPA; 42
U.S.C. 4321 et seq.), and Oil Pollution
Act (33 U.S.C. 2701 et seq.)). In
addition, statutes such as the Clean
Water Act (CWA; 33 U.S.C. 1251 et seq.)
and Federal Power Act (16 U.S.C. 791a�
828c) provide other Federal agencies
with authority to recommend or require
compensatory mitigation for actions that
result in adverse effects to species or
their habitats. These other authorities
are often used in combination with, or
to supplement the authorities under, the
ESA to recommend or require
compensatory mitigation for a variety of
resources including at-risk species and
their habitats. For example, the ESA and
the Federal Land Policy and
Management Act (43 U.S.C. 1701 et seq.)
together provide a greater impetus to
conserve desert tortoise habitat than
either statute alone.

Synchronizing environmental review
processes, especially through early
coordination with project proponents,
allows the Service to provide comments
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and recommendations for all mitigation 
types (i.e., avoidance, minimization, 
and compensation) included as part of 
proposed actions in an effort to reduce 
impacts to listed, proposed, and at-risk 
species and designated and proposed 
critical habitat. For example, the Service 
may comment on proposed actions 
under NEPA and State environmental 
review statutes (e.g., California 
Environmental Quality Act and Hawaii 
Environmental Policy Act). 
Coordination of environmental review 
processes generally results in 
conservation outcomes that have a 
greater likelihood of meeting the 
Service�s mitigation goal. 

The supplemental mandate of NEPA
(42 U.S.C. 4335) adds to the existing
authority and responsibility of the
Service to protect the environment
when carrying out our mission under
the ESA. The Service�s goal is to provide
a coordinated review and analysis of the
impacts of proposed actions on listed,
proposed, and at-risk species, and
designated and proposed critical habitat
that are also subject to the requirements
of other statutes such as NEPA, CWA,
and FWCA. Consultation, conference,
and biological assessment procedures
under section 7 and permitting
procedures under section 10(a)(1)(B) of
the ESA can be integrated with
interagency cooperation procedures
required by other statutes such as NEPA
or FWCA. This is particularly the case
for cumulative effects. Cumulative
effects are often difficult to analyze, are 
defined differently under different 
statutes, and are often not adequately 
considered when making decisions 
affecting the type and amount of 
mitigation recommended or required. 

3. Scope 

The ESA Compensatory Mitigation 
Policy covers all forms of compensatory 
mitigation, including, but not limited to, 
permittee-responsible mitigation, 
conservation banking, in-lieu fee 
programs, and other third-party 
mitigation projects or arrangements, for 
all species and habitat protected under 
the ESA and for which the Service has 
jurisdiction. Endangered and threatened 
species, species proposed as endangered 
or threatened, and designated and 
proposed critical habitat, are the 
primary focus of this policy. Candidates
and other at-risk species would also 
benefit from adherence to the standards 
set forth in this policy, and all Service 
programs are encouraged to develop 
compensatory mitigation programs and 
tools to conserve at-risk species in 
cooperation with States and other 
partners. 

This policy does not apply 
retroactively to approved mitigation 
programs; however, it does apply to 
amendments and modifications to 
existing conservation banks, in-lieu fee 
programs, and other third-party 
compensatory mitigation arrangements 
unless otherwise stated in the mitigation 
instrument. Examples of amendments or
modifications to which this policy
applies include authorization of 
additional sites under an existing 
instrument or agreement, expansion of 
an existing site, or addition of a new 
type of resource credit such as addition 
of a new species credit. 

This policy does apply to other 
Federal or non-Federal actions
permitted or otherwise authorized or
approved prior to issuance of this policy
under circumstances where the action
may require additional compliance
review under the ESA if: New
information becomes available that
reveals effects of the action to listed
species or critical habitat not previously
considered; the action is modified in a 
manner that causes effects to listed 
species and critical habitat not 
previously considered; authorized levels 
of incidental take are exceeded; a new 
species is listed or critical habitat is 
designated that may be affected by the 
actions; or the project proponent 
specifically requests the Service to 
apply the policy. This policy does not 
apply to actions that are specifically 
exempted under the ESA. It also does 
not apply where the Service has already 
agreed in writing to mitigation measures 
for pending actions, except where new 
activities or changes in current activities 
associated with those actions would 
result in new impacts, or where new 
authorities, or failure to implement 
agreed upon recommendations warrant 
new consideration regarding mitigation. 
Service offices may elect to apply this 
policy to actions that are under review 
as of December 27, 2016, 

This policy clarifies guidance given in 
the Service�s ��Guidance for the 
Establishment, Use, and Operation of 
Conservation Banks,�� published in the 
Federal Register on May 8, 2003 (68 FR 
24753), and ��Guidance on Recovery 
Crediting for the Conservation of 
Threatened and Endangered Species,�� 
published in the Federal Register on 
July 31, 2008 (73 FR 44761). 

4. Application of Compensatory 
Mitigation Under the ESA 

Sections of the ESA under which the 
Service has authority to recommend or 
require compensatory mitigation for 
species or their habitat are identified 
below. In this section, we provide 
guidance on applications of these ESA 

authorities within the context of
compensatory mitigation. The
compensatory mitigation standards set
forth in section 5. Compensatory
Mitigation Standards of this policy
apply to compensatory mitigation
programs and projects established under
the ESA, as appropriate.

4.1. Section 7�Interagency Cooperation

Section 2(c)(1) of the ESA directs all
Federal departments and agencies to
conserve endangered and threatened
species. ��Conserve�� is defined in
section 3 of the ESA as all actions
necessary to bring the species to the
point that measures provided pursuant
to the ESA are no longer necessary (i.e.,
recovery or the process through which
recovery of listed species is
accomplished). This requirement to
contribute to the conservation of listed
species is reaffirmed in section 7(a)(1) of
the ESA. Congress recognized the
important role Federal agencies have in
conserving listed species.

When the ESA was enacted in 1973,
section 7 was a single paragraph
directing ��all Federal departments and
agencies . . . [to] utilize their
authorities in furtherance of the
purposes of [the ESA] by carrying out
programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
[the ESA] and [emphasis added] by
taking such action necessary to insure
that actions authorized, funded, or
carried out by them do not jeopardize
the continued existence of such
endangered species and threatened
species or result in the destruction or
modification of habitat of such species
which is determined . . . to be critical.��
In 1979, section 7 was amended to
create subsections 7(a)(1) and 7(a)(2).
Federal agencies have separate
responsibilities concerning species and
their habitats under these two
subsections. Section 7(a)(1) is a recovery
measure that requires Federal agencies
to carry out programs for the
conservation of listed species. Section
7(a)(2) is a stabilization measure that
requires Federal agencies to ensure
actions they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or destroy or adversely modify critical
habitat.

4.1.1. Section 7(a)(1)

Section 7(a)(1) of the ESA states,
��. . . Federal agencies shall, in
consultation with and with the
assistance of the Secretary, utilize their
authorities in furtherance of the
purposes of [the ESA] by carrying out
programs for the conservation of
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endangered species and threatened 
species.�� The Secretary�s section 7(a)(1) 
consultation role has been delegated to 
the Service, and the Service therefore 
consults with and assists Federal 
agencies to accomplish these 
conservation programs. ��Conservation,�� 
as it is defined in section 3 of the ESA, 
means ��to use and the use of all 
methods and procedures which are 
necessary to bring any endangered
species or threatened species to the 
point at which the measures provided 
pursuant to this Act are no longer 
necessary.�� Through this policy, the 
Service encourages Federal agencies to 
use section 7(a)(1) to achieve a goal of 
a ��net gain�� through their mitigation 
policies and approaches so that they 
may help bring endangered and 
threatened species to the point where 
they no longer need to be listed 
pursuant to the ESA. 

Mitigation Goal: Development of 
landscape-scale conservation programs 
for listed and at-risk species that are 
designed to achieve a net gain in 
conservation for the species. 

Guidance: One way that Federal 
agencies can meet their responsibility 
under section 7(a)(1) of the ESA is by 
working with the Service and other 
conservation partners to develop 
landscape-scale conservation plans that 
include compensatory mitigation 
programs designed to contribute to 
species recovery. Landscape-scale 
approaches to compensatory mitigation, 
such as conservation banking and in- 
lieu fee programs, are more likely to be 
successful if Federal agencies, 
especially those that carry out, fund, 
permit, or otherwise authorize actions 
that can use these programs, are 
involved in their establishment and 
support their use. For example, the 
Federal Highway Administration, as 
part of its long-term planning process, 
can use its authorities to work with the 
Service and other conservation partners 
on conservation programs for listed 
species that may be impacted by 
anticipated future actions. The 
conservation programs can include 
identifying priority conservation areas, 
developing crediting methodologies to 
value affected species, and developing 
guidance for offsetting those impacts 
that is expected to achieve ��no net 
loss,�� or even a ��net gain,�� in 
conservation for the species. These tools 
and information can then be used by 
conservation bank sponsors and other 
mitigation providers to develop 
compensatory mitigation opportunities 
(e.g., conservation banks) for use by the 
Federal Highway Administration, and 
also by State departments of 
transportation and other public and 

private entities seeking compensation to 
offset the impacts of their actions for 
those same species. The resulting 
compensatory mitigation program 
provides conservation for the species 
that would otherwise not have been 
achieved�a contribution to listed 
species conservation under section 
7(a)(1) of the ESA by the Federal agency. 

4.1.2. Section 7(a)(2)

Section 7(a)(2) of the ESA states, 
��[e]ach Federal agency shall . . . insure 
that any action authorized, funded, or 
carried out, by such agency . . . is not 
likely to jeopardize the continued 
existence of any endangered species or 
threatened species or result in the 
destruction or adverse modification of 
[critical] habitat.�� The Service 
determines through consultation under 
section 7(a)(2) whether or not the 
proposed action is likely to jeopardize 
the continued existence of listed species 
or destroy or adversely modify critical 
habitat. The Service then issues a 
biological opinion stating our 
conclusion and, in the case of a finding 
of no jeopardy (or jeopardy 
accompanied by reasonable and prudent 
alternatives that can be taken by the 
Federal agency to avoid jeopardy),
formulates an incidental take statement,
if such take is reasonably certain to
occur, that identifies the anticipated 
amount or extent of incidental take of 
listed species and specifies reasonable 
and prudent measures necessary or 
appropriate to minimize such impacts 
under section 7(b)(4) of the ESA. If the 
proposed action is likely to adversely 
affect critical habitat, the Service�s 
biological opinion also analyzes 
whether adverse modification is likely 
to occur and specifies reasonable and 
prudent alternatives to avoid adverse 
modification, as necessary and if 
available. If the listed species is a 
marine mammal, incidental taking is 
authorized pursuant to section 101(a)(5) 
of the Marine Mammal Protection Act 
(MMPA; 16 U.S.C. 1361 et seq.) prior to 
issuance of an incidental take statement 
under the ESA. 

Mitigation Goal: The Service should 
work with Federal agencies to assist 
them in proposing actions that are not 
likely to jeopardize the continued 
existence of any listed species or result 
in the destruction or adverse 
modification of any designated critical 
habitat, as required under section 7(a)(2) 
of the ESA. While not required under 
section 7(a)(2), the Service may also 
encourage Federal agencies and 
applicants (consistent with Federal 
action agency authorities) to include 
compensation as part of their proposed 
actions to offset any anticipated impacts 

to these resources that are not avoided
to achieve a ��net gain�� or, at a
minimum, ��no net loss�� in the
conservation of listed species.

Guidance: The Service should
coordinate with Federal agencies and
encourage them to use their authorities
under appropriate statutes (e.g., Federal
Land Policy and Management Act) to
avoid, minimize, and offset adverse
impacts to listed species and designated
critical habitat using the full mitigation
sequence. Compensation is a component
of the mitigation sequence that can be
applied to offset adverse effects of
actions on listed species and critical
habitat. Furthermore, the Service can
work with Federal agencies to establish
compensatory mitigation programs such
as conservation banking and in-lieu fee
programs that incentivize offsetting the
effects of their actions through the
appropriate use of compensation while
expediting regulatory processes for the
Federal agencies and applicants. Due to
economies of scale, such mitigation
programs are particularly effective at
providing more effective and cost-
efficient compensation opportunities for
offsetting the effects of multiple actions
that individually have small impacts.

4.1.2.1. Proposed Actions and Project
Descriptions

To better implement section 7(a)(2) of
the ESA and prevent species declines,
the Service will work with Federal
agencies and applicants to identify
conservation measures, using the full
mitigation sequence, that can be
included as part of proposed actions for
unavoidable impacts to listed species
and critical habitat to achieve, at a
minimum, ��no net loss�� in the species�
conservation. The mitigation sequence
should be observed (i.e., avoid first,
then minimize, then compensate),
except where circumstances may
warrant a departure from this preferred
sequence. For example, it may be
preferable to compensate for the loss of
an occupied site that will be difficult to
maintain based on projected future land
use (e.g., the site is likely to be isolated
from the population in the future) or
climate change impacts. The Service
will consider conservation measures,
including compensatory mitigation, as
appropriate, proposed by the action
agency or applicant as part of the
proposed action when developing a
biological opinion addressing the effects
of the proposed action on listed species
and critical habitat. This consideration
of beneficial actions (i.e., compensatory
mitigation) is consistent with our
implementing regulations at 50 CFR
402.14(g)(8). Federal agencies should
coordinate early with the Service on the
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appropriateness of such beneficial 
actions as compensation for anticipated 
future actions. 

4.1.2.2. Jeopardy or Adverse
Modification Determinations and RPAs

When the Service issues a biological 
opinion with a finding of jeopardy or 
adverse modification of critical habitat, 
we include reasonable and prudent 
alternatives (RPAs) when possible. 
RPAs may include any and all forms of 
mitigation, including compensatory 
mitigation, that can be applied to avoid 
proposed actions from jeopardizing the 
existence of listed species or destroying 
or adversely modifying critical habitat, 
provided they are consistent with the 
regulatory definition of RPAs at 50 CFR 
402.02. 

4.1.2.3. No Jeopardy and No Adverse 
Modification Determinations and RPMs 

When the Service issues a biological
opinion with a finding of no jeopardy,
we provide the Federal agency and
applicant (if any) with an incidental
take statement, if take is reasonably
certain to occur, in accordance with
section 7(b)(4) of the ESA. The
incidental take statement specifies the
amount or extent of anticipated take, the
impact of such take on the species, and
any reasonable and prudent measures
(RPMs) and implementing terms and
conditions determined by the Service to
be necessary or appropriate to minimize
the impact of the take.

RPMs can include mitigation, in
appropriate circumstances, if such a
measure minimizes the effect of the
incidental take on the species, and as
long as the measure is consistent with
the interagency consultation regulations
at 50 CFR 402.14. RPMs should also be
commensurate with and proportional to
the impacts associated with the action.
The Service should provide an
explanation of why the measures are
necessary or appropriate. If the
proposed action includes conservation
measures sufficient to fully compensate
for incidental take, it may not be 
necessary to include additional 
minimization measures (beyond 
monitoring) through RPMs.

4.1.3. Section 7(a)(4)

Section 7(a)(4) of the ESA states, 
��[e]ach Federal agency shall confer with 
[the Service] on any agency action 
which is likely to jeopardize the 
continued existence of any species 
proposed to be listed . . . or result in the 
destruction or adverse modification of 
critical habitat proposed to be 
designated for such species.�� The 
conference is designed to assist the 
Federal agency and any applicant to 

identify and resolve potential conflicts 
at an early stage in the planning process. 

Mitigation Goal: The Service should 
work with Federal agencies to assist 
them in proposing actions that are not 
likely to jeopardize the continued 
existence of any species proposed for 
listing or result in the destruction or 
adverse modification of any proposed 
critical habitat, in accordance with 
section 7(a)(4) of the ESA. The Service 
should also encourage Federal agencies 
and applicants to include compensation 
as part of their proposed actions to 
offset any anticipated impacts to 
resources that are not avoided to 
achieve a net gain or, at a minimum, no 
net loss in their conservation. 

Guidance: The Service should 
coordinate with Federal agencies and 
encourage them to use their authorities 
to avoid and minimize adverse impacts 
to proposed and at-risk species and 
proposed critical habitat using the full 
mitigation sequence. The Service may 
recommend compensatory mitigation 
for adverse effects to proposed or at-risk 
species during informal conference or in 
a conference report or conference 
opinion, or the Federal action agency or 
applicant may propose compensatory 
mitigation as part of the action. If a 
conference opinion or report determines 
that a proposed action is likely to 
jeopardize the continued existence of a 
proposed species or adversely modify or 
destroy proposed critical habitat, the 
Service will include RPAs, if any are 
available, that may include
compensatory mitigation. If the species
is subsequently listed or critical habitat
is designated prior to completion of the
action, the Service will give appropriate
consideration to compensatory
mitigation when confirming the
conference opinion as a biological
opinion or if formal consultation is
necessary. This consideration of
beneficial actions is consistent with our
implementing regulations at 50 CFR
402.14(g)(8).

4.2. Section 10�Conservation Plans and 
Agreements 

4.2.1. Safe Harbor and Candidate
Conservation Agreements

Under a candidate conservation 
agreement with assurances (CCAA), 
private and other non-Federal property 
owners may voluntarily undertake 
conservation management activities on 
their properties to address threats to 
unlisted species and to enhance, restore, 
or maintain habitat benefiting species 
that are candidates or proposed for 
listing under the ESA or other at-risk 
species in exchange for assurances that 
no further action on their part is 

required should the species become
listed during the term of the CCAA.
Under a safe harbor agreement (SHA),
private and other non-Federal property
owners may voluntarily undertake
management activities on their property
to enhance, restore, or maintain habitat
benefiting species listed under the ESA
in exchange for assurances that there
will not be any increased property use
restrictions as a result of their efforts
that either attract listed species to their
property or that increase the numbers or
distribution of listed species already on
their property during the term of the
agreement. Both types of agreements are
designed to encourage conservation of
species on non-Federal land.

Mitigation Goal: Transitioning CCAAs
and SHAs into long-term/permanent
conservation that can serve as
compensatory mitigation when
appropriate and desired by landowners.
Such transitions provide greater
assurance that the species conservation
efforts begun under the CCAA or SHA
will persist on the landscape beyond the
term of the original agreement.

Guidance: CCAAs or SHAs are not
intended to be mitigation programs and
do not require site protection and
financial assurances that meet the
compensatory mitigation standards set
forth in this policy, however, the
conservation achieved through
implementation of a CCAA or SHA may
be �rolled over� for use as compensatory
mitigation if: (1) The CCAA or SHA
permit has expired or is surrendered; (2)
the landowner is in compliance with the
terms and conditions of the CCAA or
SHA at the time of transition; (3) any
commitments for conservation for
which financial compensation from
public sources was received has been
fulfilled and if not fulfilled is prorated
and deducted from the mitigation credit
assigned to the property; and (4) all
other requirements for providing
compensatory mitigation are met. If the
Service determines the CCAA or SHA
would provide greater conservation to
the species as compensatory mitigation,
then the Service should inform the
landowner of this assessment and
provide the landowner with the
opportunity to transition their property
from a CCAA or SHA site to a mitigation
site.

Landowners enrolled in CCAAs while
the species remains unlisted can
provide compensatory mitigation under
a State or other non-Service mitigation
program if the actions related to the
mitigation are additional to those taken
to satisfy the CCAA requirement.
Should the species become listed before
the CCAA expires, the landowner has
the option to roll over the existing
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mitigation agreement to a Service- 
approved mitigation instrument that 
meets the standards established in this 
policy.

4.2.2. Habitat Conservation Plans 

Section 10(a)(1)(B) of the ESA allows 
the Service to issue an incidental take 
permit for ��any taking otherwise 
prohibited by section 9(a)(1)(B) [of the 
ESA] if such taking is incidental to, and 
not the purpose of, the carrying out of 
an otherwise lawful activity.�� If, under 
section 10(a)(2)(B) of the ESA, the 
Service finds the issuance criteria are 
met by the applicant, including that the 
applicant will, ��to the maximum extent 
practicable, minimize and mitigate the 
impacts of such taking,�� the Service will 
issue a permit. Plant species and 
unlisted animal species may also be 
covered in the habitat conservation plan 
(HCP), provided the applicant meets 
requirements for their coverage 
described in the implementing 
regulations. The Service incorporates 
these measures as terms and conditions 
of the permit. Regulations governing 
incidental take permits for endangered 
and threatened wildlife species are 
found at 50 CFR 17.22 and 17.32. The 
Service is required to conduct a section 
7(a)(2) consultation on issuance of an 
incidental take permit. 

Mitigation Goal: Consistent with the
purposes and polices of the ESA, the
Service should work with applicants to
assist them in developing HCPs that
achieve a ��net gain�� or, at a minimum,
��no net loss�� in the conservation of
covered species and critical habitat.
Though the statute does not require this
of HCP applicants, applicants often will
request additional measures for greater
future assurances. This is generally
achievable through programmatic
approaches, which provide
opportunities for the use of landscape-
scale compensatory mitigation programs 
to offset impacts of actions. 

Guidance: Compensatory mitigation 
should be concurrent with or in advance 
of impacts, whenever possible. 
Programmatic approaches are 
recommended when they will produce 
regulatory efficiency and improved 
conservation outcomes for the covered 
species. These HCPs operate on a 
landscape scale and often use 
conservation banks, in-lieu fee 
programs, or other compensatory 
mitigation opportunities established by 
mitigation sponsors and approved by 
the Service. These landscape-scale 
programmatic approaches can achieve a 
net gain in conservation for the covered 
species as a result of economies of scale. 
See the revised HCP Handbook for the 

various options available to address 
compensatory mitigation for HCPs. 

4.3. Other Sections of the ESA Where
Compensatory Mitigation Can Play a
Role

Section 4(d) of the ESA authorizes the 
Service to issue protective regulations 
that are necessary and advisable to 
provide for the conservation of 
threatened species. The Service used 
this authority to extend the prohibition 
of take (section 9 of the ESA) to all 
threatened species by regulation in 
1978, through promulgation of a 
��blanket 4(d) rule�� (50 CFR 17.31). This 
blanket 4(d) rule can be modified by a 
species-specific 4(d) rule (e.g., Special 
Rule Concerning Take of the Threatened 
Coastal California Gnatcatcher (58 FR 
65088, December 10, 1993)). Depending 
on the threats, the inclusion of 
compensatory mitigation in a species- 
specific 4(d) rule may help offset habitat 
loss, and could hasten recovery or 
preclude the need to reclassify the 
species as endangered. 

Section 5 of the ESA provides 
authority for the Service and the U.S. 
Department of Agriculture, with respect 
to the National Forest System, to 
establish and implement a program to 
conserve fish, wildlife, and plants, 
including those which are listed as 
endangered species or threatened 
species through:
• Use of land acquisition and other

authority under the Fish and Wildlife
Act of 1956, as amended (16 U.S.C. 
742a�742j, not including 742d�1); the 
Fish and Wildlife Coordination Act, as 
amended (16 U.S.C. 661 et seq.); and the 
Migratory Bird Conservation Act (16 
U.S.C. 715�715d, 715e, 715f�715r), as 
appropriate; and 
• Acquisition by purchase, donation, 

or otherwise, of lands, waters, or 
interests therein. 

Establishment of compensatory 
mitigation programs that conserve listed 
or at-risk species on lands adjacent to 
National Forests could be used to offset 
losses to those species and their habitats 
by actions authorized by the Service and 
also help buffer National Forests from 
incompatible neighboring land uses. 

5. Compensatory Mitigation Standards

The mitigation principles, as 
described in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016), are goals the Service intends to 
achieve, in part through recommending 
or requiring, as appropriate, under the
ESA and other applicable authorities, 
the inclusion of compensatory 
mitigation in proposed actions with 
adverse impacts to listed, proposed, or 
at-risk species, and designated or 

proposed critical habitat. The
compensatory mitigation standards
described in this section of the policy
will implement the mitigation
principles, as outlined in the Mitigation
Policy, including using a landscape
approach to inform mitigation and
aspiring to meet the goal to improve
(i.e., a ��net gain��) or, at minimum, to
maintain (i.e., ��no net loss��) the current
status of affected resources, as allowed
by applicable statutory authority and
consistent with the responsibilities of
action proponents under such authority.
Compensatory mitigation programs,
projects, and measures that are
consistent with the mitigation
principles and adhere to the
compensatory mitigation standards set
forth in this section of the policy are
expected to achieve the best
conservation outcomes. The
compensatory mitigation standards
apply to all compensatory mitigation
mechanisms (i.e., permittee-responsible
mitigation, conservation banks, in-lieu
fee programs, etc.) and all forms of
compensatory mitigation (i.e.,
restoration, preservation, establishment,
and enhancement) approved by the
Service. Specific operational details
regarding the standards will be in the
implementation guidance to be issued
by the Service. The standards are as
follows:

5.1. Siting Sustainable Compensatory
Mitigation

Compensatory mitigation will be sited
in locations that have been identified in
landscape-scale conservation plans or
mitigation strategies as areas that will
meet conservation objectives and
provide the greatest long-term benefit to
the listed, proposed, and/or at-risk
species and other resources of primary
conservation concern. The Service will
rely upon existing conservation plans
that are based upon the best available
scientific information, consider climate-
change adaptation, and contain specific
objectives aimed at the biological needs
of the affected resources. Where existing
conservation plans are not available that
incorporate all of these elements or are
not updated with the best available
scientific information, Service
personnel will otherwise incorporate
the best available science into
mitigation decisions and
recommendations and continually seek
better information in areas of greatest
uncertainty.

5.2. In-Kind for Species

Compensatory mitigation must be in-
kind for the listed, proposed, or at-risk
species affected by the proposed action.
The same requirement does not
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necessarily apply to the habitat type 
affected, as the best conservation 
outcome for the species may not be an 
offset of the same habitat type or 
ecological attribute of the habitat 
impacted by the action. Many species 
use different habitat types at different 
life stages or for different life-history 
requirements such as feeding, breeding, 
and sheltering. For example, some 
species are migratory. Selecting a 
habitat type different from that 
impacted by the action or selecting more 
than one type of habitat for 
compensatory mitigation may best meet 
the conservation needs of the species. 

Offsetting impacts to designated or 
proposed critical habitat through the use 
of compensatory mitigation should 
target the maintenance, restoration, or 
improvement of the recovery support 
function of the affected critical habitat 
as described in the relevant biological or 
conference opinion, conservation or 
mitigation plan, mitigation instrument, 
permit, or conference report. Recovery 
plans, 5-year reviews, proposed and 
final critical habitat rules, and the best 
available science on species status, 
threats, and needs should be relied on 
to inform the selection of habitat types 
subject to compensatory mitigation 
actions for unavoidable adverse impacts 
to species or critical habitat. 

The use of compensatory mitigation to 
minimize the impacts of incidental take 
on listed species can be based on habitat 
or another surrogate such as a similarly 
affected species or ecological conditions 
under circumstances where it is not 
practicable to express or monitor the
amount or extent of take in terms of the
number of individuals of the species, in 
accordance with 50 CFR 402.14(i)(1)(i). 
A causal link between the surrogate and 
take of the species must be explained 
and must be scientifically defensible. 
For example, occupied habitat of a 
listed species has been used as a 
surrogate to express the amount or 
extent of take of the vernal pool fairy 
shrimp (Branchinecta lynchi) because 
quantification of take in terms of 
individuals is not practicable, but the 
surface area of occupied vernal pool 
habitat is easily measured and 
monitored. 

5.3. Reliable and Consistent Metrics 

Metrics that measure ecological 
functions and/or services at 
compensatory mitigation sites and 
impact sites must be science-based, 
quantifiable, consistent, repeatable, and 
related to the conservation goals for the 
species. These metrics may be species- 
or habitat-based. Metrics used to 
calculate credits should be the same as 
those used to calculate debits for the 

same species or habitat type. If they are
not the same, the relationship
(conversion) between credits and debits
must be transparent and scientifically
defensible. Metrics must account for
duration of the impact, temporal loss to
the species, management of risk
associated with compensatory
mitigation, and other such measures.
This does not mean that metrics
developed to measure losses and gains
on the landscape must be precise, as
this is rarely possible in biological
systems, but uncertainty should be
noted where it exists and metrics must
be based on the best scientific data
available to gauge the adequacy of the
compensatory mitigation. Modifying
existing metrics on which approved
conservation banks or other
compensatory mitigation programs are
based and still in use warrants careful
consideration and must be based on best
available science.

Scientifically defensible metrics also
are needed to measure biological and
ecological performance criteria used to
monitor the outcome of compensatory
mitigation. It may be necessary to adjust
metrics over time through monitoring
and adaptive management processes in
order to respond to changing conditions
and ensure they remain effective at
assessing the conservation objectives of
the compensatory mitigation program.
However, modifying metrics used to
monitor performance should not be a
substitute for lack of compliance or
failure to implement adaptive
management.

5.4. Judicious Use of Additionality

Compensatory mitigation must
provide benefits beyond those that
would otherwise have occurred through
routine or required practices or actions,
or obligations required through legal
authorities or contractual agreements. A
compensatory mitigation measure is
��additional�� when the benefits of the
measure improve upon the baseline
conditions of the impacted resources
and their values, services, and functions
in a manner that is demonstrably new
and would not have occurred without
the compensatory mitigation measure
(600 DM 6.4G). The additional benefits
may result from restoration or
enhancement of habitat; preservation of
existing habitat that lacks adequate
protection; management actions that
protect, maintain, or create habitat (e.g.,
regularly scheduled prescribed burns or
purchase of rights in a split estate); or
other activities (e.g., an action that
reduces threats from disease or
predation, or captive breeding and
reintroduction of individuals or
populations). Baseline conditions for

the habitat relevant to the species must
be assessed prior to implementing the
compensatory mitigation project for
comparison to conditions after
completion of the compensatory
mitigation project in order to quantify
and verify the additional benefits
derived from the mitigation project.

Demonstrating additionality on lands
already designated for conservation
purposes can be challenging,
particularly when the lands under
consideration are public lands. In
general, credit can only be authorized
for compensatory mitigation on public
lands if additionality can be clearly
demonstrated and is legally attainable.
See section 6.2. Eligible Lands for
guidance on using public lands for
compensatory mitigation.

5.5. Timing and Duration

Compensatory mitigation projects
must achieve conservation objectives
within a reasonable timeframe and for at
least the duration of the impacts.
Ideally, compensatory mitigation should
be implemented in advance of the
action that adversely impacts the
species or critical habitat. When this is
not possible or practicable, temporal
losses to the affected species must be
compensated through some means (e.g.,
increased mitigation ratio that reflects
the degree of temporal loss). Temporal
loss may include indirect effects of the
action on the species that occur beyond
the time period of any direct effects of
the action (e.g., removal of habitat
during a season when individuals of a
migratory species are absent). Temporal
loss to the species as a result of both
direct and indirect adverse effects must
be addressed when determining
appropriate compensatory mitigation.
Losses of habitat that require many
years to restore may best be offset by a
combination of restored habitat,
preservation of existing high-quality
habitat, and improved management of
existing habitat. The amount of
temporal loss, the form of compensatory
mitigation (i.e., establishment,
enhancement, restoration, preservation,
or some combination of these forms),
and the time anticipated to establish the
compensatory mitigation on the
landscape should be used to determine
the amount of compensatory mitigation
needed to meet the mitigation goal for
the species, critical habitat, and/or other
resources of concern.

5.6. Ensure Durability

Compensatory mitigation must be
secured by adequate legal, real estate,
and financial protections that ensure the
success of the mitigation. Most
compensatory mitigation projects are
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permanent, and the viability of the 
assurances to achieve long-term 
stewardship of a mitigation site must be 
carefully planned and implemented to
ensure durability. A compensatory
mitigation measure is ��durable�� when
the effectiveness of the measure is
sustained for the duration of the
associated impacts (including direct and
indirect impacts) of the authorized
action (600 DM 6.4H).

5.7. Effective Conservation Outcomes 
and Accountability 

The Service has authority to conduct
direct oversight of all compensatory
mitigation programs and projects for
which we have exempted or permitted
incidental take under the ESA. A
standard condition of HCP incidental
take permits provides for such
oversight. Incidental take exemptions
provided by statute to Federal agencies
and applicants through the ESA section
7 process require that mandatory terms
and conditions included with the take
statement must be implemented by the
Federal agency or its applicant to
activate the exemption in 7(o)(2) of the
Act. Should a mitigation project fail to
meet its performance criteria and
therefore fail to provide the expected
conservation for the species, the
responsible party must provide
equivalent compensation through other
means.

5.8. Encourage Collaboration 

Successful landscape-scale
compensatory mitigation depends on
the engagement of affected communities
and stakeholders. Governments,
communities, organizations, and
individuals support what they help to
develop. The Service will provide
opportunities for and encourage 
appropriate stakeholder participation in 
development of landscape-scale 
compensatory mitigation strategies that 
affect listed, proposed, and at-risk 
species, and proposed and designated 
critical habitat through appropriate 
public processes such as those used for 
programmatic habitat conservation 
plans (HCPs). Programmatic approaches 
to compensatory mitigation programs 
for at-risk species are also encouraged, 
particularly when led by State agencies, 
and the Service will make every effort 
to participate in the planning, 
establishment, and operation of such 
programs as described in our draft 
Policy Regarding Voluntary Prelisting 
Conservation Actions (79 FR 42525, July 
22, 2014). The Service�s regional and 
field offices will determine or assist in 
determining, as appropriate, the level 
and methods of public participation 
using transparent processes. 

5.9. Maintain Transparency and 
Predictability 

Consistent implementation of ESA
programs that permit or authorize
incidental take of listed species will
provide regulatory predictability for
everyone. The Service will share
appropriate information on the
availability of compensatory mitigation
programs and projects with the public
through online media or other 
appropriate means. Information 
regarding conservation banks is
available on the Regulatory In-lieu fee
and Bank Information Tracking System
(RIBITS) (https://ribits.usace.army.mil).
The Service anticipates working with
the USACE to update RIBITS so that it
may be used for our in-lieu fee
programs. Similar information for
habitat credit exchanges and other third- 
party sponsored mitigation projects, or 
when it is not otherwise possible to use
RIBITS, must be made publicly
accessible.

6. General Considerations

Specific operational details, in 
addition to the information provided 
below in this section, will be in 
implementation guidance issued by the 
Service. 

6.1. Preferences

The appropriate form of
compensatory mitigation (i.e., 
preservation, restoration, enhancement, 
establishment, or a combination of some 
or all of these forms) must be based on 
the species� needs and the nature of the 
impacts adversely affecting the species. 
The Service has the following general 
preferences related to compensatory
mitigation.

6.1.1. Preference for Strategically Sited 
Compensatory Mitigation 

Preference shall be given to 
compensatory mitigation projects sited 
within the boundaries of priority 
conservation areas identified in existing 
landscape-scale conservation plans as 
described in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016). Priority conservation areas for 
listed species may be identified in 
documents such as species status 
assessments, recovery plans, and/or 5- 
year reviews. 

6.1.2. Preference for Compensatory 
Mitigation in Advance of Impacts 

After following the principles and 
standards outlined in this policy and all 
other considerations being equal, 
preference will be given to 
compensatory mitigation projects 
implemented in advance of impacts to 
the species. Mitigation implemented in 

advance of impacts reduces risk and
uncertainty. Demonstrating that
mitigation is successfully implemented
in advance of impacts provides
ecological and regulatory certainty that
is rarely matched by a proposal of
mitigation to be accomplished
concurrent with, or subsequent to, the
impacts of the actions even when that
proposal is supplemented with higher
mitigation ratios. While conservation
banking is by definition mitigation in
advance of impacts, other third-party
mitigation arrangements and permittee-
responsible mitigation may also satisfy
this preference by implementing
compensatory mitigation in advance of
impacts. In-lieu fee programs can also
satisfy this preference through a ��jump
start�� that achieves and maintains a
supply of credits that offer mitigation in
advance of impacts.

6.1.3. Preference for Consolidated
Compensatory Mitigation

Mitigation mechanisms that
consolidate compensatory mitigation on
the landscape, such as conservation
banks and in-lieu fee programs, are
generally preferred to small, disjunct
compensatory mitigation sites spread
across the landscape. Consolidated
mitigation sites generally have several
advantages over multiple, small,
isolated mitigation sites. These
advantages include:
• Avoidance of a piecemeal approach

to conservation efforts that often results
in small, non-sustainable parcels of
habitat scattered throughout the
landscape;
• Sites that are usually a component

of a landscape-level strategy for
conservation of high-value resources;
• Cost effective compensatory

mitigation options for small projects,
allowing for effective offsetting of the
cumulative adverse effects that result
from numerous, similar, small actions;
• An increase in public-private

partnerships that plan in advance and a
landscape-scale approach to mitigation
to provide communities with
opportunities to conserve highly valued
natural resources while still allowing for
community development and growth;
• Greater capacity for bringing

together financial resources and
scientific expertise not practicable for
small conservation actions;
• Economies of scale that provide

greater resources for design and
implementation of compensatory
mitigation sites and a decreased unit
cost for mitigation;
• Improved administrative and

ecological compliance through the use
of third-party oversight;
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• Greater regulatory and financial
predictability for project proponents,
greatly reducing the uncertainty that
often causes project proponents to view
compensatory mitigation as a burden;
and

• Expedited regulatory compliance
processes, particularly for small
projects, saving all parties time and
money.

6.2. Eligible Lands

6.2.1. Lands Eligible for Use as
Compensatory Mitigation

Compensatory mitigation sites may be
established by willing parties on
private, public, or tribal lands that
provide the maximum conservation
benefit for the listed, proposed, and at-
risk species and other affected
resources. Maintaining the same
classification of land ownership
between the impact area and mitigation
site may be important in preventing a
long-term net loss in conservation, in
particular a reduction in the range of the
species. Because most private lands are
not permanently protected for
conservation and are generally the most
vulnerable to development actions, the
use of private lands for mitigating
impacts to species occurring on any
type of land ownership is usually
acceptable as long as durability can be
ensured. Locating compensatory
mitigation on public lands for impacts
to species on private lands is also
possible, and in some circumstances
may best achieve the conservation
objectives for species, but should be
carefully considered�see section 6.2.2.
Use of Public Land to Mitigate Impacts
on Private Land for additional guidance.

Good candidates for compensatory
mitigation sites are unprotected lands
that are high value for conservation and
that are acceptable to the Service.
Designations of high conservation value
may include lands with existing high-
value habitat or habitat that when
restored, enhanced, established, or
properly managed will provide high
value to the species. In addition to these
general considerations, lands that may
be good candidates for compensatory
mitigation sites include:

• Lands previously secured through
easements or other means but that lack
the full complement of protections
necessary to conserve the species (e.g.,
buffer lands for a military installation
that do not include management, or
private lands with existing conservation
easements for which landowners have
not received financial compensation
from public sources or regulatory
assurances from the Service.);

• Lands adjacent to undeveloped,
protected public lands such as National
Wildlife Refuges or State Wildlife
Management Areas; 
• Private lands enrolled in programs 

that provide financial compensation 
from public sources to landowners in 
exchange for agreements that protect, 
restore, or create habitat for federally 
listed or at-risk species for a limited 
period of time, such as the Service�s 
Partners for Wildlife Program or some 
Farm Bill programs (e.g., Environmental 
Quality Incentives Program) if 
additional conservation benefits are 
provided above and beyond the terms 
and conditions of the agreement or if the 
agreement/easement has expired; and 
• Private lands enrolled in programs 

that provide regulatory assurances to the 
landowner such as SHAs or CCAAs that 
can be transitioned into compensatory 
mitigation, after all terms and 
conditions of the agreement have been 
met and the agreement has expired or 
the permit is surrendered in exchange 
for a mitigation instrument (see section 
4.2.1. Safe Harbor and Candidate 
Conservation Agreements for additional 
guidance). 

See section 5.1. Siting Sustainable 
Compensatory Mitigation for other 
considerations when selecting a site 
suitable for compensatory mitigation. 

Lands that generally do not qualify as 
compensatory mitigation sites include: 
• Lands without clear title unless the 

existing encumbrances (e.g., liens,
rights-of-way) are compatible with the
objectives of the mitigation site or can
be legally removed or subordinated; 
• Split estates (i.e., lands that have 

separate owners of various surface and 
subsurface rights, usually mineral 
rights), unless a remedy can be found 
(see below for guidance on split estates); 
• Private or public lands already 

designated for conservation purposes, 
unless the proposed compensatory 
mitigation project would add additional 
conservation benefit for the species 
above and beyond that attainable under 
the existing land designation; 
• Private lands enrolled in 

government programs that compensate 
landowners who permanently protect, 
restore, or create habitat for federally 
listed or at-risk species (e.g., Wetland 
Reserve Program easements 
administered by the United States 
Department of Agriculture�s Natural 
Resources Conservation Service); 
• Inventory and debt restructure 

properties under the Food Security Act 
of 1985 (16 U.S.C. 3801 et seq.); and 
• Lands protected or restored for 

conservation purposes under fee title 
transfers. 

Additional guidance on limitations
involving Federal funding and
mitigation, including grants, is provided
in the Service�s Mitigation Policy (81 FR
83440, November 21, 2016).

Lands with split estate ownership and
laws and policies governing existing
rights (e.g., mining laws) may prevent
land protection instruments (e.g.,
permanent conservation easements)
from providing sufficient protection
from future development of mineral
rights, including oil and gas exploration
or development. Many potential high-
value conservation properties
throughout the United States are split
estates. The risk of using split estate
properties as compensatory mitigation
should be carefully considered. When
legal remedies to restore single
ownership are not possible or
practicable, other approaches to
managing the risks may be available to
bolster durability on split estates. A
mineral deed acquisition, mineral
assessment report, or subsurface use
agreement are a few of the options for
managing mineral rights on
compensatory mitigation sites that
provide varying levels of protection
(Raffini 2012). Service personnel tasked
with assessing the viability of split
estates as mitigation sites should work
with the Service�s Realty Specialists and
the Department of the Interior Solicitor
to assess risks and possible remedies or
other approaches.

6.2.2. Use of Public Land To Mitigate
Impacts on Private Land

In general, the Service supports
compensatory mitigation on public
lands that are already designated for the
conservation of natural resources to
offset impacts to the species on private
lands only if additionality is clearly
demonstrated and is legally attainable.
Additionality is a reasonable
expectation that the conservation
benefits associated with the
compensatory mitigation actions would
not occur in the foreseeable future
without those actions. Offsetting
impacts to private lands by locating
compensatory mitigation on public
lands already designated for
conservation purposes generally risks a
long-term net loss in landscape capacity
to sustain species (e.g., future reduction
in the range of the species) by relying
increasingly on public lands to serve
conservation purposes. However, we
recognize under certain circumstances
this offset arrangement may provide the
best possible conservation outcome for
the species based on best available
science. When this is the case, the
Service will consider mitigation on
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public lands to offset impacts to the 
species on private lands appropriate if: 
• Compensatory mitigation is an 

appropriate means of achieving the
mitigation planning goal for the species; 
• Additionality can be clearly 

demonstrated and quantified, and is 
supplemental to conservation the public 
agency is foreseeably expected to 
implement absent the mitigation (only 
conservation benefits that provide 
additionality are counted towards 
achieving the mitigation planning goal); 
• Durability of the compensatory 

mitigation is ensured (see section 6.2.3. 
Ensuring Durability on Public Lands); 
• It is consistent with and not 

otherwise prohibited by all relevant 
statutes, regulations, and policies; and 
• Private lands suitable for 

compensatory mitigation are 
unavailable or are available but cannot 
provide an equivalent or greater 
contribution towards offsetting the 
impacts to meet the mitigation planning 
goal for the species. 

When the public lands under 
consideration for use as compensatory 
mitigation for impacts on private lands 
are National Wildlife Refuge (NWR) 
System lands, the Service�s Final Policy 
on the NWR System and Compensatory 
Mitigation Under the Section 10/404 
Program (USFWS 1999) states that the 
Regional Director must recommend the 
mitigation to the Service Director for 
approval. Additional considerations 
may apply to NWR System lands for 
habitat losses authorized through the 
section 10/404 program (i.e., Rivers and 
Harbors Act/Clean Water Act). 

6.2.3. Ensuring Durability on Public
Lands

Ensuring the durability of 
compensatory mitigation on public 
lands presents particular challenges, 
especially regarding site protection 
assurances, long-term management, and 
funding assurances for long-term 
stewardship. Mechanisms available for 
ensuring durability of land protection 
for compensatory mitigation on public 
lands vary from agency to agency, are 
subject to site-specific limitations, and 
are likely to be politically and 
administratively challenging to secure. 
Some mechanisms may require a 
legislative act while other mechanisms 
can be achieved administratively at 
various levels of an agency�s 
organization. 

To ensure the durability of long-term 
management on public lands, there 
should be a high degree of confidence 
that incompatible uses are removed or 
precluded to ensure that uses of the 
public lands do not conflict with or 
compromise the conservation of the 

species for which the compensatory 
mitigation project was established. 

6.2.4. Transfer of Private Mitigation
Lands to Public Agencies

Private mitigation lands may be 
transferred to public agencies with a 
conservation mission if allowed by 
applicable laws, regulations, and 
policies. 

6.2.5. Compensatory Mitigation on
Tribal Lands

Tribal lands are generally eligible as 
compensatory mitigation sites if they 
meet the standards and other 
requirements set forth in this policy. 
Ensuring durability, particularly site 
protection, is usually a sensitive issue 
for a tribal nation because a 
conservation easement entrusts the land 
to another entity (Terzi 2012), but 
acceptable entities may be available to 
hold easements. Additional guidance 
regarding mitigation and tribes is 
included in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016). 

6.3. Service Areas

A service area is the geographic area 
assigned to a compensatory mitigation 
site within which credits for a specific 
resource (e.g., a species) can be utilized. 
The impacts for which mitigation is 
sought must be located within the 
designated service area for the species, 
unless otherwise approved by the 
Service. If a proposed action is located 
within the identified service area of a 
specific conservation bank, in-lieu fee 
program, or other third-party mitigation
program or site, then the proponent of
that action may offset unavoidable 
impacts, with the Service�s approval, 
through transfer of the appropriate type 
and number of credits from that 
mitigation program or site. Use of the 
credits outside of service areas is subject 
to approval by the Service. Service areas 
that apply to all mitigation mechanisms 
may be designated by the Service�s 
regional or field offices, usually through 
issuance of species-specific mitigation 
guidance. 

The service area is an important 
component for a potential mitigation 
sponsor who will need to evaluate the 
market for credits prior to committing to 
a mitigation project. The mitigation 
sponsor has the responsibility to 
determine if a proposed mitigation
project or program will be financially
feasible and if they will move forward 
with the action. 

6.4. Crediting and Debiting 

A credit is a defined unit representing 
the accrual or attainment of ecological 

functions and/or services at a mitigation
site. Credits are often expressed as a
measure of surface area (e.g., an acre or
hectare), linear distance of constant
width (e.g., stream miles), number of
individuals or mating pairs of a
particular species, habitat function (e.g.,
habitat suitability index), or other
appropriate metric that can be
consistently quantified.

Metrics developed to support credits
by measuring an increase in ecological
functions and services at compensatory
mitigation sites and those developed to
measure an expected loss or debit in
ecological functions and services at
impact sites must be science-based,
quantifiable, consistent, repeatable, and
related to the conservation goals for the
species. In general, the method of
calculating credits at a mitigation site
should be the same as calculating debits
at project impact sites. If use of a
common ��currency�� between credits
and debits is not practicable, the
conversion between crediting and
debiting metrics must be transparent.

Credits are available for use as
mitigation once they are verified and
released by the Service. Credits are
released in proportion to administrative
and ecological milestones. Credits are
considered retired if they are no longer
available for use as mitigation,
including credits that have been
transferred to fulfill mitigation
obligations. Credits may also be
voluntarily retired, without being used
for mitigation, which may help achieve
no net loss or net conservation benefit
goals. Credits are not to be traded among
developers or anyone else and cannot be
re-sold. Once a credit has been
transferred as mitigation for a particular
action, it may not be used again.

A mitigation site may contain habitat
that is suitable for multiple listed
species or other resources in the same
spatial area. When this occurs, it is
important to establish how the credits
will be stacked or bundled and if they
can be unstacked and transferred
separately. See section 8.3. Credit
Stacking and Bundling for guidance.

Compensatory mitigation programs
that use credits are voluntary, and
permittees are never required to
purchase credits from these
compensatory mitigation sources.
Pricing of credits is solely at the
discretion of the mitigation provider.

6.5. Timelines

The Service does not have mandated
timelines for review of conservation
banks, in-lieu fee programs, or other
compensatory mitigation projects that
are not part of a consultation or permit
decision. However, this does not mean
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that compensatory mitigation programs 
and projects are not a priority for the 
Service. Establishment of programmatic 
compensatory mitigation options for 
project proponents will provide 
efficiencies, particularly when 
developed in coordination with 
programmatic consultations and HCPs 
for large landscapes. These efficiencies 
include reducing the Service�s 
workloads associated with ESA sections 
7 and 10, expediting incidental take 
authorization for project proponents, 
and achieving better conservation 
outcomes for listed and other at-risk 
species. 

6.6. Managing Risk and Uncertainty

Compensatory mitigation can be a 
valuable conservation tool for offsetting 
unavoidable adverse impacts to listed 
and at-risk species if the risk can be 
sufficiently managed. Predictions about 
the effectiveness of compensatory 
mitigation measures have varying 
degrees of uncertainty. Compensatory 
mitigation accounting systems (e.g., 
debiting and crediting methodologies) 
should consider risk and adjust metrics 
and mitigation ratios to account for 
uncertainty. An exact accounting of the 
functions and services lost at the impact 
sites and gained at the mitigation sites 
is rarely possible due to the variability 
and uncertainty inherent in biological 
systems and ecological processes. To 
buffer risk and reduce uncertainty, it is 
often helpful to design compensatory 
mitigation programs and projects to 
achieve measures beyond no net loss to 
attain sufficient conservation benefits 
for the species. Designing conservation 
plans with mitigation that is expected to 
achieve more than no net loss in species 
conservation generally increases 
regulatory predictability and can result 
in shorter project reviews and facilitated 
permitting. 

7. Compensatory Mitigation 
Mechanisms 

Compensatory mitigation mechanisms 
can be divided broadly into habitat- 
based mechanisms and other non- 
habitat-based mitigation programs or 
projects. Whatever mechanism(s) are 
selected, compensatory mitigation is 
expected to provide either equivalent or 
additional conservation for the species 
to that lost as a result of the action. 
Specific operational details regarding 
compensatory mitigation mechanisms 
will be in the implementation guidance 
to be issued by the Service. 

7.1. Habitat-Based Compensatory 
Mitigation Mechanisms 

Compensatory mitigation mechanisms 
based on habitat acquisition and 

protection may consist of restoration of 
damaged or degraded habitat, 
enhancement of existing habitat, 
establishment of new habitat, 
preservation of existing habitat not 
already protected, or some combination 
of these that offsets the impacts of the
action and results in or contributes to
sustainable, functioning ecosystems for 
the species. Preservation of existing 
habitat often includes a change in land 
management that renders the site 
suitable for the species or provides 
additional ecological function or 
services for the species. Preservation 
includes site protection and is a valid 
mechanism for achieving compensatory 
mitigation that, at a minimum, reduces 
threats to the species. Existing habitat 
that is not protected and managed for 
the long term is vulnerable to loss and 
cannot count toward recovery of listed 
species. 

The five habitat-based mitigation 
mechanisms described below and 
compared in Table 1 differ by: (1) The 
party responsible for the success of the
mitigation site (the permittee or a third
party); (2) whether the mitigation site is 
within or adjacent to the action area (on- 
site) or elsewhere (off-site); and (3) 
whether credits are generated at the 
mitigation site for use by more than one 
action. Habitat-based compensatory 
mitigation will be held to equivalent 
standards (the standards set forth in this 
policy) regardless of the mitigation 
mechanism(s) proposed. Habitat-based 
compensatory mitigation programs 
developed to credit conservation actions 
that benefit unlisted species should 
meet all compensatory mitigation 
standards set forth in this policy if they 
are intended to be used as compensatory 
mitigation for adverse impacts of actions 
undertaken after listing. 

7.1.1. Permittee-Responsible
Compensatory Mitigation 

Permittee-responsible compensatory 
mitigation is a conserved and managed 
mitigation site that provides ecological 
functions and services as part of the 
conservation measures associated with a 
permittee�s proposed action. Permittee- 
responsible mitigation sites are usually 
permanent, as most proposed actions 
with a need for compensatory mitigation 
are anticipated to result in permanent 
impacts to the species. The permittee 
retains responsibility for ensuring the 
required compensatory mitigation is 
completed and successful. This includes 
long-term management and 
maintenance when the mitigation is 
intended to be permanent. Permittee- 
responsible compensatory mitigation 
may be on-site or off-site, and each 
permittee-responsible mitigation site is 

linked to the specific action that
required the mitigation. Permittee-
responsible mitigation approved for a
specific action is not transferable to
other actions and cannot be used for
other mitigation needs.

7.1.2. Conservation Bank Program

A conservation bank is a site or suite
of sites that is conserved and managed
in perpetuity and provides ecological
functions and services expressed as
credits for specified species that are
later used to compensate for adverse
impacts occurring elsewhere to the same
species. Bank sponsors may be public or
private entities. Ensuring the required
compensatory mitigation measures for a
permitted action are completed and
successful is the responsibility of the
bank sponsor. The responsibility for
success of the mitigation is transferred
to the bank sponsor through the transfer
(usually a purchase by the permittee) of
credits. Conservation banks provide
mitigation in advance of impacts.

7.1.3. In-Lieu Fee Program

An in-lieu fee site is a conserved and
managed compensatory mitigation site
established as part of an in-lieu fee
program that provides ecological
functions and services expressed as
credits for specified species and used to
compensate for adverse impacts
occurring elsewhere to the same species.
In-lieu fee sites are usually permanent
as most proposed actions with a need
for compensatory mitigation are
anticipated to result in permanent
impacts to the species. In-lieu fee
programs may be sponsored by a
government agency or an
environmental, conservation-based, not-
for-profit organization with a mission
that is consistent with species or habitat
conservation. The in-lieu fee sponsor
collects fees from permittees that have
been approved by the Service to use the
in-lieu fee program, instead of providing
permittee-responsible compensatory
mitigation. An in-lieu fee site that meets
the mitigation requirements for the
impacts of permittees� actions will be
established when the in-lieu fee
program has collected sufficient funds.
All responsibility for ensuring the
required compensatory mitigation
measures are completed and successful,
including long-term management and
maintenance, is transferred from the
permittee to the in-lieu fee program
sponsor through the transfer (usually
purchase) of credits. In-lieu fee
programs generally do not provide
mitigation in advance of impacts.

In-lieu fee programs can also be
established to fund non-habitat-based
compensatory mitigation measures. See
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section 7.3 Other Compensatory 
Mitigation Programs or Projects for 
guidance on these types of programs. 

7.1.4. Habitat Credit Exchange

Habitat credit exchanges are relatively 
new and warrant additional care and 
consideration when being considered as 
a mitigation mechanism. A habitat 
credit exchange is an environmental 
market that operates as a clearinghouse 
in which an exchange administrator, 
operating as a mitigation sponsor, 
manages credit transactions between 

compensatory mitigation providers and 
project permittees. This is in contrast to 
the direct transactions between 
compensatory mitigation providers and 
permittees that generally occur through 
conservation banking and in-lieu fee 
programs. Exchanges provide ecological 
functions and services expressed as 
credits that are conserved and managed 
for specified species and are used to 
compensate for adverse impacts 
occurring elsewhere to the same species. 
Exchanges may be designed to provide 
credits for permanent compensatory 

mitigation sites, short-term
compensatory mitigation sites, or both
types of sites. Habitat credit exchanges
may operate at a local or larger
landscape scale, may consist of one or
more mitigation sites, and may obtain
credits from conservation banks or in-
lieu fee programs. Exchange
administrators may be public or private
entities. Exchanges developed for
federally listed species will require
Service approval as with all other
mitigation mechanisms described in this
policy.

TABLE 1�COMPARISON OF HABITAT-BASED COMPENSATORY MITIGATION SITES ESTABLISHED UNDER DIFFERENT

MECHANISMS

Mitigation mechanism Responsible party
Credits 

generated
Responsibility
transferable

Permittee-responsible Mitigation Site ............................ Permittee ........................................................................ No ................ No.
Conservation Bank ......................................................... Bank Sponsor ................................................................ Yes ............... Yes.
In-lieu Fee Program Site ................................................ In-lieu Fee Sponsor ....................................................... Yes ............... Yes.
Habitat Credit Exchange Site ......................................... Exchange Administrator, Mitigation Sponsor, or other 

identified responsible entity.
Yes ............... Yes.

7.2. Short-Term Compensatory 
Mitigation 

The concept of short-term 
compensatory mitigation has merit if it 
serves the conservation goals of the 
species. Short-term compensatory 
mitigation may be appropriate in some 
situations to offset impacts that can be 
completely rectified by repairing, 
rehabilitating, or restoring the affected 
environment within a short and 
predictable timeframe. Under this 
policy, short-term compensatory 
mitigation includes rectifying the 
damage at the impact site and providing 
short-term compensation to offset the 
temporal loss caused by the action to 
achieve a conservation outcome that 
results in, at a minimum, no net loss to 
the species. 

A short-term impact is defined in this 
policy as an action that meets the 
following criteria: (1) The impact is 
limited to harassment or other forms of 
nonlethal take; (2) the impact can be 
completely rectified through natural or 
active processes, and the site will 
function long term within the landscape
at the same or greater level than before
the impact; (3) restoration of the impact 
site can occur within a short and 
predictable timeframe based on current 
science and the knowledge of the 
species; and (4) all temporal loss to the 
species by the impact can be estimated 
and compensated. Opportunities for 
short-term compensation are likely to be 
very limited and may not apply to most 
species. 

Inherent in applying short-term 
compensatory mitigation is the recovery 

of the affected species� populations to 
pre-disturbance levels and any 
additional increase in population levels 
that was anticipated to occur if the 
action had not taken place (i.e., adjusted 
for temporal loss). Determining the 
amount and duration of compensatory 
mitigation needed requires substantial 
knowledge of the biology of the species 
(e.g., abundance, distribution, 
fecundity). Actions that meet the criteria 
for short-term impacts are not limited to 
short-term compensatory mitigation as a 
mitigation option. The Service prefers 
mitigation mechanisms that protect 
conservation values in perpetuity. 
Permanent compensatory mitigation 
either at the same or a reduced 
mitigation ratio (determined by the 
Service) is usually an alternative. 
Conservation banks or in-lieu fee 
programs with available credits that 
meet the compensatory mitigation needs 
for actions with short-term impacts are 
usually a good alternative to short-term 
compensatory mitigation. 

7.3. Other Compensatory Mitigation
Programs or Projects

Compensatory mitigation is based on 
the concept of replacing or providing 
substitute resources or environments for 
the impacted resource (40 CFR 1508.20). 
However, mechanisms or conservation 
measures that do not exactly meet this 
definition, but that meet the 
conservation objectives for the specified 
species and are expected to compensate 
for adverse effects to species or their 
habitats, may be suitable as 
compensatory mitigation. These types of 

compensatory mitigation measures are
acceptable if they are closely tied to
recovery actions identified in species
status assessments, recovery plans, 5-
year reviews, or best available science
on the threats and needs of the species.
Compensatory mitigation of this type is
often funded through an in-lieu fee
program. Examples of potentially
suitable compensatory measures
include, but are not limited to:

a. Transfer and retirement of timber,
water, mineral, or other severed rights to
an already existing conservation site,
thereby significantly reducing or
eliminating the risk of future
development on the site that would be
incompatible with conservation of the
species;

b. Restricting human use of
waterways or other public spaces
through legal means to allow for
increased or exclusive use by the
species;

c. Controlled propagation, population
augmentation, and reintroduction of
individuals of the species to offset
losses from an action;

d. Captive rearing and release of
individuals of the species to offset
losses from an action;

e. Administering vaccination
programs vital to species survival and
recovery;

f. Gating of caves that serve as habitat
for the species;

g. Construction of wildlife overpasses
or underpasses to protect migratory
passages for the species; and/or

h. Programs that reduce the exposure
of the species to contaminants in the
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environment that are known to cause 
injury or mortality. 

In rare circumstances, research or 
education that can be linked directly to
the relative threats to the species and 
provide a quantifiable benefit to the 
species may be included as part of a 
mitigation package. Although research 
can assist in identifying substitute 
resources, it does not replace impacted 
resources or adequately compensate for 
adverse effects to species or habitat. See 
the Service�s Mitigation Policy (81 FR
83440, November 21, 2016) for
additional guidance on appropriate uses
of research or education as mitigation.

8. Criteria for Use of Third-Party 
Mitigation 

Specific operational details regarding
the use of third-party mitigation will be
in the implementation guidance to be
issued by the Service.

8.1. Project Applicability 

Activities regulated under sections 7
or 10 of the ESA may be eligible to use
third-party sponsored mitigation, if the
adverse impacts to the species from the
particular project can be offset by
transfer of the appropriate type and
number of credits provided by the third-
party sponsored mitigation program.
The impacts for which third-party
sponsored mitigation is sought must be
located within the service area for the
species provided by the third-party
sponsored mitigation program unless
otherwise approved by the Service. In
no case may the same credit(s) be used
to compensate for more than one action.
However, the same credit(s) may be
used to compensate for a single action
that requires authorization under more
than one regulatory authority (e.g., a
vernal pool restoration credit that
provides mitigation for a listed species
under the ESA and wetlands under
section 404 of the CWA).

Only credits that have been verified
by the Service and released are
considered available. Only available
credits can be used to mitigate actions.

8.2. Transfer of Responsibility 

The mitigation sponsor assumes 
responsibility for success of the 
mitigation through the transfer (usually
a purchase by the permittee) of credits 
or other quantified amount of 
compensatory mitigation. 

The Service�s role is regulatory. Credit 
transfers are subject to approval by the 
Service, as to their conservation value 
and appropriate application for use 
related to any authorization or permit 
issued under the ESA. Market and legal 
risks arising from the purchase and use 

of mitigation credits are borne solely by 
the parties to the sale of such credits. 

8.3. Credit Stacking and Bundling

The Service recognizes the inherent 
efficiencies in leveraging multiple 
conservation efforts on the landscape 
and encourages these coordinated 
efforts. However, compensatory
mitigation and other conservation
actions that occur on the same
mitigation site must be accounted for 
separately, and all aspects of the 
different actions must be managed and 
tracked in a transparent manner. 
Stacking mitigation credits within a 
mitigation site (i.e., more than one credit 
type on spatially overlapping areas) is 
allowed, but the stacked credits cannot 
be used to provide mitigation for more 
than one permitted impact action even 
if all the resources included in the 
stacked credit are not needed for that 
action. To do so would result in a net 
loss of resources in most cases because 
using a species credit separately from
the functions and services that 
accompany its habitat, such as carbon 
sequestration or pollination services, 
would result in double counting (i.e., 
��double dipping��). Double counting is 
selling or using a unit of the same 
ecosystem function or service on the 
ground more than once. This can occur 
through an accounting error in which 
the credit is sold twice, and it also can 
occur when stacked credits are 
unstacked and one or more functions or 
services are sold separately. For 
example, a credit representing an acre of 
habitat is sold once as a species habitat 
credit for a permitted action and again 
as a carbon credit for a different action 
in a different location. The loss of 
species habitat at the first impact site
included all functions and services
associated with that habitat including
carbon sequestration, so selling that
same unit of compensatory mitigation
again for carbon sequestration results in
no carbon offset for the loss of carbon
sequestration at the second impact
location. Using a stacked credit
separately to reflect its various values is 
an ecologically challenging accounting 
exercise.

Compensatory mitigation projects 
may be designed to holistically address
requirements under multiple programs 
and authorities for the same action and 
may use bundled credits to accomplish 
this goal. For example, a stream credit 
may satisfy requirements for an U.S. 
Army Corps of Engineers section 404
CWA permit and issuance of incidental
take authority under the ESA for a listed 
mussel species occurring in that stream, 
or a county-wide HCP may establish an 
in-lieu fee program for which a single 

fee is collected from project applicants
for a permit which covers multiple
mitigation obligations under Federal,
State, and local authorities. In both
these examples, the bundled credit is
used as a single commodity (i.e., it is not
unbundled or unstacked) and is only
used once.

8.4. Use of Credits for Mitigation Under
Authorities Other Than the ESA

Compensatory mitigation projects
established for use under one Service
program (e.g., Ecological Services) may
also be used to satisfy the
environmental requirements of other
Service programs (e.g., Migratory Birds
or Refuges) or other Federal, State, or
local agency programs consistent with
the laws and requirements of each
respective program. However, the same
credits may not be used for more than
one authorized or permitted action (i.e.,
no double counting of mitigation
credits).

9. Compliance and Tracking

A tracking system is essential in
ensuring compliance with the
mitigation instruments used to
implement compensatory mitigation
programs described in this policy.
Tracking systems also facilitate
consistency in the implementation of
compensatory mitigation programs and
projects. It is vital that the Service track
compliance directly for permittee-
responsible mitigation and, at a
minimum, through third parties
responsible for operating compensatory
mitigation programs or projects such as
in-lieu fee programs and habitat
exchanges. Transactions (credit
withdrawals) at a Service authorized
mitigation program or project that are
not related to ESA compliance and are
not approved by the Service must be
tracked in the same tracking system.
The Service is not liable for any event
or transaction that eludes detection
through the Service�s tracking function.
Specific operational details regarding
compliance and tracking will be in the
implementation guidance to be issued
by the Service.
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Appendix A: List of Acronyms and
Abbreviations Used in This Policy

CCAA�Candidate conservation agreement
with assurances

CEQ�Council on Environmental Quality
CFR�Code of Federal Regulations
CWA�Clean Water Act
EPA�Environmental Protection Agency
ESA�Endangered Species Act
FWCA�Fish and Wildlife Coordination Act
HCP�Habitat conservation plan
MMPA�Marine Mammal Protection Act
NEPA�National Environmental Policy Act
NWR�National Wildlife Refuge
RPA�Reasonable and prudent alternative
RPM�Reasonable and prudent measure
RIBITS�Regulatory In-lieu fee and Bank

Information Tracking System
SHA�Safe harbor agreement
USACE�United States Army Corps of

Engineers
USFWS�United States Fish and Wildlife

Service

Appendix B: Glossary of Terms Related
to Compensatory Mitigation

Definitions in this section apply to the
implementation of the U.S. Fish and Wildlife

Service (Service) Endangered Species Act
Compensatory Mitigation Policy and were
developed to provide clarity and consistency.
Some definitions are defined in Service
authorities such as the Endangered Species
Act or the National Environmental Policy
Act, or in regulations or policies existing at
the time this policy was issued. Other
definitions have been developed based on
compensatory mitigation practices.
Definitions in the glossary do not substitute
for statutory or regulatory definitions in the
exercise of those authorities.

Action�an activity or program
implemented, authorized, or funded, in
whole or in part, by Federal agencies; or a
non-Federal activity or program for which
one or more of the Service�s authorities apply
to make mitigation recommendations, specify
mitigation requirements, or provide technical
assistance for mitigation planning (81 FR
83440; November 21, 2016).

Action area�all areas to be affected
directly or indirectly by the Federal action
and not merely the immediate area involved
in the action (50 CFR 402.02).

Adaptive management�a systematic
approach for improving resource
management by learning from management
outcomes. An adaptive approach involves
exploring alternative ways to meet
management objectives, predicting the
outcomes of alternatives based on the current
state of knowledge, implementing one or
more of these alternatives, monitoring to
learn about the impacts of management
actions, and then using the results to update
knowledge and adjust management actions.
Adaptive management focuses on learning
and adapting, through partnerships of
managers, scientists, and other stakeholders
who learn together how to create and
maintain sustainable resource systems
(Williams et al. 2009). As applied to
compensatory mitigation, it is a management
strategy that anticipates likely challenges
associated with compensatory mitigation
projects and provides for the implementation
of activities to address those challenges, as
well as unforeseen changes to those projects.
It requires consideration of the risk,
uncertainty, and dynamic nature of
compensatory mitigation projects and guides
modification of those projects to achieve
stated biological goals. It includes the
selection of appropriate measures that will
ensure that the resource functions and
services are provided and involves analysis
of monitoring results to identify potential
problems of a compensatory mitigation
project and the identification and
implementation of measures to rectify those
problems (modified from 33 CFR 332.2).

Additionality�conservation benefits of a
compensatory mitigation measure that
improve upon the baseline conditions of the
impacted resources and their values,
services, and functions in a manner that is
demonstrably new and would not have
occurred without the compensatory
mitigation measure (600 DM 6.4G).

Additive impacts, additive effects�the
combined effects of past actions on a species,
other resource, or community; impacts of an
action may be relatively insignificant on their
own, but when considered with the impacts

from other actions as they accumulate over
time collectively lead to significant overall
loss or degradation of resources. See also
��cumulative effects.��

Applicant�any person who requires
formal approval or authorization from a
Federal agency as a prerequisite to
conducting an action (50 CFR 402.02);
��person�� means an individual, corporation,
partnership, trust, association, or any other
private entity; or any officer, employee,
agent, department, or instrumentality of the
Federal Government, of any State,
municipality, or political subdivision of a
State, or of any foreign government; any
State, municipality, or political subdivision
of a State; or any other entity subject to the
jurisdiction of the United States (16 U.S.C.
1532(13)).

At-risk species�candidate species and
other unlisted species that are declining and
are at risk of becoming a candidate for listing
under the Endangered Species Act. This may
include, but is not limited to, State listed
species, species identified by States as
species of greatest conservation need, or
species with State heritage ranks of G1 or G2.

Avoidance�avoiding the impact altogether
by not taking a certain action or parts of an
action (40 CFR 1508.20).

Bank Sponsor�any public or private entity
responsible for establishing and, in most
circumstances, operating a conservation
bank. Bank sponsors are most often private
individuals, companies, or Limited Liability
Corporations, but they may also be
nongovernmental organizations, Tribes, or
government agencies. See also ��mitigation
sponsor.��

Baseline�the pre-existing condition of a
defined area of habitat or a species
population that can be quantified by an
appropriate metric to determine level of
functions and/or services and re-measured at
a later time to determine if the same area of
habitat or species population has increased,
decreased, or maintained the same level of
functions and/or services.

Candidate conservation agreement with
assurances (CCAA)�a formal agreement
between the Service or the National Marine
Fisheries Service and one or more non-
Federal parties who voluntarily agree to
manage their lands or waters to remove
threats to candidate or proposed species and
in exchange receive assurances that their
conservation efforts will not result in future
regulatory obligations in excess of those they
agreed to at the time they entered into the
agreement. The management activities
included in the agreement must significantly
contribute to elimination of the need to list
the target species when considered in
conjunction with other landowners
conducting similar management activities
within the range of the species (USFWS
CCAA Policy).

Candidate species (candidate)�any
species being considered by the Secretary for
listing as an endangered or threatened
species, but not yet the subject of a proposed
rule (50 CFR 424.02); a species for which the
Service or the National Marine Fisheries
Service has on file sufficient information on
biological vulnerability and threats to
support a proposal to list as endangered or
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threatened under the Endangered Species
Act.

Compensatory mitigation
(compensation)�compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance and
minimization measures have been applied,
by replacing or providing substitute
resources or environments (see 40 CFR
1508.20) through the restoration,
establishment, enhancement, or preservation
of resources and their values, services, and
functions (600 DM 6.4C).

Compensatory mitigation project�
compensatory mitigation implemented by the
action agency, a permittee, or a mitigation
sponsor. Compensatory mitigation projects
include permittee-responsible mitigation,
conservation banks, in lieu fee programs and
sites, habitat credit exchanges, and other
third-party compensatory mitigation projects.

Conservation, conserve, conserving�to use
and the use of all methods and procedures
which are necessary to bring any endangered
or threatened species to the point at which
the measures provided pursuant to the
Endangered Species Act are no longer
necessary (16 U.S.C. 1532(3)).

Conservation bank�a site, or suite of sites,
that is conserved and managed in perpetuity
and provides ecological functions and
services expressed as credits for specified
species that are later used to compensate for
impacts occurring elsewhere to the same
species.

Conservation easement�a recorded legal
document established to conserve biological
resources for a specified duration, usually in
perpetuity, on a identified conservation
property and which restricts certain activities
and requires certain habitat management
obligations for the conservation property.

Conservation measures (conservation
actions)�measures pledged in the project
description that the Federal agency or
applicant will implement to minimize,
rectify, reduce, and/or compensate for the
adverse impacts of the development project
on the species. Conservation measures
designed to compensate for unavoidable
impacts may include the restoration,
enhancement, establishment, and/or
preservation of species habitat or other
measures conducted for the purpose of
offsetting adverse impacts to the species.
Upon issuance of a permit, license or other
such authorization associated with the
proposed project, implementation of that
project requires implementation of the
conservation measures as well as any other
terms and conditions of the permit.

Conservation objective�a measurable
expression of a desired outcome for a species
or its habitat resources. Population objectives
are expressed in terms of abundance, trend,
vital rates, or other measurable indices of
population status. Habitat objectives are
expressed in terms of the quantity, quality,
and spatial distribution of habitats required
to attain population objectives, as informed
by knowledge and assumptions about factors
influencing the ability of the landscape to
sustain the species (81 FR 83440; November
21, 2016).

Conservation plan (species conservation
plan)�a plan developed by Federal, State,

and/or local government agencies, Tribes, or 
appropriate nongovernmental organizations, 
in consultation with relevant stakeholders, 
for the specific goal of conserving one or 
more listed or at-risk species. A conservation 
plan is developed using a landscape-scale 
approach and addresses the status of, needs 
of, and threats to the species, and usually 
includes recommended conservation 
measures for the conservation/recovery of the 
species. Examples of species conservation 
plans include species conservation 
frameworks, rangewide conservation plans, 
and conservation plans developed as part of 
a large landscape habitat conservation plan. 

Covered species�species specifically 
included in a conservation bank, habitat 
conservation plan, safe harbor agreement, 
candidate conservation agreement with 
assurances, rangewide conservation plan, or 
other such conservation plan for which a 
commitment is made to achieve specific 
conservation measures for the species. 

Credit (species credit, habitat credit)�a 
defined unit representing the accrual or 
attainment of ecological functions and/or 
services for a species at a mitigation site or 
within a mitigation program. 

Credit bundling�allowing a single unit of 
a mitigation site to provide compensation for 
two or more spatially overlapping ecosystem 
functions or services that are grouped 
together into a single credit type and used as 
a single commodity to compensate for a 
single permitted action. A bundled credit 
may be used to compensate for all or a subset 
of the functions or services included in the 
credit type but may only be used once, even 
if all functions and services represented in 
the credit type were not required for the 
permitted action. See also ��credit stacking.�� 

Credit reserve account�credits set aside in 
reserve to offset force majeure or other 
unforeseen events as agreed to by the Service, 
allowing a mitigation program to continue 
uninterrupted. 

Credit stacking�allowing a single unit of 
a mitigation site to provide two or more 
credit types representing spatially 
overlapping ecosystem functions or services 
which can be unstacked and used as separate 
commodities to compensate for different 
permitted actions. Credit stacking can result 
in double counting (i.e., a net loss of 
resources on the landscape) if the same 
functions or services are not also accounted 
for separately at all impact sites. See also 
��credit bundling�� and ��double-counting.�� 

Credit transfer�the use, sale, or 
conveyance of credits by a bank sponsor or 
mitigation provider to a permittee or other 
entity for the purposes of offsetting impacts 
of an action. 

Critical habitat�specific areas within the 
geographical area occupied by the species at 
the time it is listed as endangered or 
threatened under the Endangered Species 
Act, on which are found those physical or 
biological features essential to the 
conservation of the species and which may 
require special management considerations 
or protection; and specific areas outside the 
geographical area occupied by the species at 
the time it is listed, which are determined by 
the Secretary of the Department of the 
Interior to be areas essential for the 

conservation of the species (16 U.S.C.
1532(5)(A)).

Cumulative effects�those effects of future
State or private activities, not involving
Federal activities, that are reasonably certain
to occur within the action area of the Federal
action subject to consultation under the
Endangered Species Act (50 CFR
402.14(g)(3)). Under the National
Environmental Policy Act, cumulative effects
are defined as the impact on the environment
which results from the incremental impact of
the action when added to other past, present,
and reasonably foreseeable future actions
regardless of what agency (Federal or non-
Federal) or person undertakes such other
actions (40 CFR 1508.7).

Debit�a defined unit representing the loss
of ecological functions and/or services for a
species at an impact site. Debits should be
expressed using the same metrics used to
value credits at mitigation sites.

Direct effects�those effects to the species
or other resource that are caused by the
action and occur at the same time and place
(81 FR 83440; November 21, 2016).

Double-counting (double-dipping)�using a
credit, however defined, representing the
same unit of ecosystem function or service on
a mitigation site more than once. This is not
allowed.

Durability�the condition or state in which
the measurable environment benefits of the
compensatory mitigation project or measure
are sustained, at a minimum, for the duration
of the associated impacts (including direct
and indirect impacts) of the authorized
action. To be durable, mitigation measures
effectively compensate for remaining
unavoidable impacts that warrant
compensatory mitigation; use long-term
administrative and legal provisions to
prevent actions that are incompatible with
the measure; and employ financial
instruments to ensure the availability of
sufficient funding for the measure�s long-
term monitoring, site protection, and
management (600 DM 6.4G).

Effects (effects of the action)�changes in
the environmental conditions caused by an
action that are relevant to the species or other
resources (81 FR 83440; November 21, 2016),
including the direct, indirect, and cumulative
effects of the action on the species and other
activities that are interrelated to, or
interdependent with, that action as defined at
50 CFR 402.02. See also ��cumulative effects.��

Endangered species�any species which is
in danger of extinction throughout all or a
significant portion of its range (16 U.S.C.
1532(6)).

Endowment�as used in this policy, funds
that are conveyed solely for the long-term
stewardship of a mitigation property and are
permanently restricted to paying the costs of
management and stewardship of that
property. The management of endowment
funds is generally governed by State and
Federal laws, as applicable. Endowments do
not include funds conveyed for meeting
short-term performance objectives of a
mitigation project.

Enhancement�activities conducted in
existing habitat of the species that improve
one or more ecological functions or services
for that species, or otherwise provide added
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benefit to the species and do not negatively 
affect other resources of concern. Compare 
with ��restoration.�� 

Establishment�construction of habitat of a 
type that did not previously exist on a 
mitigation site but which will provide a 
benefit to the species and does not negatively 
affect other resources of concern. Compare 
with ��restoration.�� 

Fee title (fee)�an interest in land that is 
the most complete and absolute ownership in 
land; it is of indefinite duration, freely 
transferable, and inheritable. 

Functions�the physical, chemical, and 
biological processes that occur in ecosystems 
(33 CFR 332.2); functions are the ecological 
processes necessary for meeting species� 
habitat and lifecycle needs. 

Habitat�an area with spatially identifiable 
physical, chemical, and biological attributes 
that supports one or more life-history 
processes for the species (81 FR 83440; 
November 21, 2016). 

Habitat conservation plan (HCP)�a 
planning document that describes the 
anticipated effects of a proposed activity on 
the taking of federally listed species, how 
those impacts will be minimized and 
mitigated, and how the plan will be funded
(16 U.S.C. 1539). The HCP is required as part
of an incidental take permit application to
the Service or the National Marine Fisheries
Service (see ��incidental take��).

Habitat credit exchange (habitat credit
exchange program)�a market-based system
that operates as a clearinghouse in which an
exchange administrator, acting as a
mitigation sponsor, manages credit
transactions between compensatory
mitigation providers and permittees or others
authorized to implement actions that
adversely affect protected species.

Impact(s) (of an action)�adverse effects
relative to the affected resources (81 FR
83440; November 21, 2016). More
specifically under this policy, adverse effects 
on the species or its habitat anticipated in a 
proposed action or resulting from an 
authorized or permitted action. 

Incidental take�take of any endangered or 
threatened species that results from, but is 
not the purpose of, carrying out an otherwise 
lawful activity conducted by a Federal 
agency or an applicant (50 CFR 402.02). 
Incidental take may be authorized for 
endangered or threatened species through 
section 7 or 10, or for threatened species, 
through a rule codified under section 4(d) of 
the Endangered Species Act. (See also, 
��take.��) 

Indirect effects�those effects to the species 
that are caused by the action at a later time 
or another place, but are reasonably certain 
to occur (50 CFR 402.02). 

In-kind�a resource of a similar structural 
and functional type to the impacted resource 
(33 CFR 332.2); when used in reference to a 
species, in-kind means the same species. 

In-lieu fee program�a program involving 
the restoration, establishment, enhancement, 
and/or preservation of habitat through funds 
paid to a governmental or nonprofit natural 
resources management entity to satisfy 
compensatory mitigation requirements for 
impacts to specified species or habitat 
(modified from 33 CFR 332.2). 

In-lieu fee program sponsor�any 
government agency or nonprofit natural 
resources management organization 
responsible for establishing, and in most 
circumstances, operating an in-lieu fee 
program. See also, ��sponsor.�� 

In-lieu fee site�a compensatory mitigation 
site established under an approved in-lieu fee 
program. 

Landscape�an area encompassing an 
interacting mosaic of ecosystems and human 
systems that is characterized by a set of 
common management concerns. The 
landscape is not defined by the size of the 
area, but rather by the interacting elements 
that are relevant and meaningful in a 
management context (600 DM 6D). 

Landscape-scale approach�an approach 
to conservation planning that applies the 
mitigation hierarchy for impacts to resources 
and their values, services, and functions at 
the relevant scale, however narrow or broad, 
necessary to sustain, or otherwise achieve 
established goals for those resources and 
their values, services, and functions. A 
landscape-scale approach should be used 
when developing and approving strategies or 
plans, reviewing projects, or issuing permits. 
The approach identifies the needs and 
baseline conditions of targeted resources and 
their values, services and functions, 
reasonably foreseeable impacts, cumulative
impacts of past and likely projected 
disturbance to those resources, and future 
disturbance trends. The approach then uses 
such information to identify priorities for 
avoidance, minimization, and compensatory 
mitigation measures across that relevant area 
to provide the maximum benefit to the 
impacted resources and their values, 
services, and functions, with full 
consideration of the conditions of 
additionality and durability (600 DM 6E). 

Listed species�any species or subspecies 
of fish, wildlife, or plant which has been 
determined to be endangered or threatened 
under section 4 of the Endangered Species 
Act (50 CFR 402.02). Listed species are found 
at 50 CFR 17.11 and 17.12. 

Management plan�the stewardship plan 
prepared to instruct the land manager in the 
operations and biological management for the 
compensatory mitigation site to, at a 
minimum, maintain the functions and 
services for specified species and other 
resources on the mitigation site. These are 
generally long-term plans that include a 
detailed estimate of the itemized costs for all 
management actions required by the plan. 
These annual costs are used to estimate the 
size of the endowment that will be needed 
to maintain and monitor the mitigation site 
for the intended duration. 

Mitigation (mitigation hierarchy, mitigation 
sequence)�as defined and codified in the 
Council on Environmental Quality (CEQ) 
National Environmental Policy Act (42 U.S.C. 
4321 et seq.) regulations (40 CFR 1508.20), 
mitigation includes: 
• Avoid the impact altogether by not 

taking the action or parts of the action; 
• Minimize the impact by limiting the 

degree or magnitude of the action and its 
implementation; 
• Rectify the impact by repairing, 

rehabilitating, or restoring the affected 
environment; 

• Reduce or eliminate the impact over time
by preservation and maintenance operations
during the life of the action; and
• Compensate for the impact by replacing

or providing substitute resources or
environments.

This sequence is often condensed to:
Avoidance, minimization, and compensation.

Mitigation ratio�the relationship between
the amount of the compensatory offset for,
and the impacts to, the species, habitat for
the species, or other resource of concern.

Mitigation sponsor (mitigation project
sponsor, sponsor, mitigation provider)�any
public or private entity responsible for
establishing, and in most circumstances,
operating a compensatory mitigation program
or project such as a conservation bank, in-
lieu fee program, or habitat credit exchange
(modified from 33 CFR 332.2).

Off-site�a mitigation area that is located
neither on nor adjacent to the same parcel of
land as the impact site (33 CFR 332.2).

On-site�a mitigation site located on or
adjacent to the same parcel of land as the
impact site (33 CFR 332.2).

Performance criteria�observable or
measurable administrative and ecological
(physical, chemical, or biological) attributes
that are used to determine if a compensatory
mitigation project meets the agreed upon
conservation objectives identified in a 
mitigation instrument or the conservation
measures proposed as part of a permitted or
otherwise authorized action.

Permittee�any person who receives formal
approval or authorization, generally in the
form of a permit or license, from a Federal
agency to conduct an action. See also,
��applicant.��

Permittee-responsible mitigation�
activities or projects undertaken by a
permittee or an authorized agent or
contractor to provide compensatory
mitigation for which the permittee retains
full responsibility. As used in this policy,
permittee-responsible mitigation also
includes compensatory mitigation
undertaken by Federal agencies to offset
impacts resulting from actions carried out
directly by the Federal agency.

Perpetuity�endless or infinitely long
duration or existence; permanent.

Practicable�available and capable of being
done after taking into consideration existing
technology, logistics, and cost in light of a
mitigation measure�s beneficial value and a
land use activity�s overall purpose, scope,
and scale (81 FR 83440; November 21, 2016).

Preservation�the protection and
management of existing resources for the
species that would not otherwise be
protected through removal of a threat to, or
preventing the decline of, the resources to
compensate for the loss of the same species
or resources elsewhere.

Proponent (project proponent)�the agency
proposing an action, and if applicable, any
applicant(s) for agency funding or
authorization to implement a proposed
action (81 FR 83440; November 21, 2016).
For purposes of this policy, any person,
organization, or agency advocating a
development proposal that is anticipated to
result in adverse impacts to one or more
listed or at-risk species. See also, ��applicant��
and ��permittee.��
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Resources (resources of concern)�fish, 
wildlife, plants, and their habitats for which 
the Service has authority to recommend or 
require the mitigation of impacts resulting 
from proposed actions (81 FR 83440; 
November 21, 2016) . 

Restoration�repairing or rehabilitating 
habitat for the benefit of the species on a 
mitigation site with the goal of returning it 
to its natural/historic habitat type with the 
same or similar functions where they have 
ceased to exist, or exist in a substantially 
degraded state.

Retired credit�a credit that is no longer
available for use as mitigation. Credits that 
have been sold or otherwise used to fulfill a 
mitigation obligation are considered retired. 
Credits may also be voluntarily retired or 
forfeited, without being used for mitigation. 

Safe harbor agreement (SHA)�formal 
agreement between the Service or National 
Marine Fisheries Service and one or more 
non-Federal property owners in which
property owners voluntarily manage for
listed species for an agreed amount of time 
providing a net conservation benefit to the 
species and, in return, receive assurances 
from the Service or National Marine Fisheries 
Service that no additional future regulatory 
restrictions will be imposed (USFWS Safe 
Harbor Policy). Under the Safe Harbor Policy, 
��net conservation benefit�� is defined as 
contributing to the recovery of the listed 
species covered by the SHA. 

Service area�the geographic area within 
which impacts to the species or other 
resources of concern can be mitigated at a 
specific compensatory mitigation site. 

Species�the term ��species�� includes any 
species, subspecies of fish, or wildlife, or 
plants, and any distinct population segment 
of any species of vertebrate fish or wildlife 
which interbreeds when mature (16 U.S.C. 
1532(16)). 

Take�means to harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture or 
collect a federally listed species, or to 
attempt to engage in any such conduct (16 
U.S.C. 1532(19)). ��Take�� applies only to fish 
and wildlife, not plants. 

Temporal loss�the cumulative loss of 
functions and/or services relevant to the 
species attributed to the time between the 
loss of habitat functions and/or services or 
individuals of the population(s) caused by 
the action and the replacement of habitat 
functions and/or services or repopulation of 
the species at the compensatory mitigation 

site to the same level had the action not
occurred.

Threatened species�any species which is
likely to become an endangered species
within the foreseeable future throughout all
or a significant portion of its range (16 U.S.C.
1532(20)).

Unavoidable impact�an impact for which
an appropriate and practicable alternative to
the proposed action that would not cause the
impact is not available (81 FR 83440;
November 21, 2016).

Determinations Under Other Authorities

As mentioned above, we intend to apply
this policy when considering the adequacy of
compensatory mitigation programs, projects,
and measures proposed by Federal agencies
and applicants as part of a proposed action
and mitigation sponsors. Below we discuss
compliance with several Executive Orders
and statutes as they pertain to this policy.

National Environmental Policy Act (NEPA)

We have analyzed this policy in
accordance with the criteria of the National
Environmental Policy Act, as amended
(NEPA) (42 U.S.C. 4332(c)), the Council on
Environmental Quality�s regulations for
implementing the procedural provisions of
NEPA (40 CFR parts 1500�1508), and the
Department of the Interior�s NEPA
procedures (516 DM 2 and 8; 43 CFR part 46).
Issuance of policies, directives, regulations,
and guidelines are actions that may generally
be categorically excluded under NEPA (43
CFR 46.210(i)). Based on comments received,
we determined that a categorical exclusion
can apply to this policy; nevertheless, the
Service chose to prepare an environmental
assessment (EA) to inform decision makers
and the public regarding the possible effects
of the policy revisions.

We announced our intent to prepare an EA
pursuant to NEPA when we published the
draft policy. We requested comments on the
scope of the NEPA review, information
regarding important environmental issues
that should be addressed, the alternatives to
be analyzed, and issues that should be
addressed at the programmatic stage in order
to inform the site-specific stage during the
comment period on the draft policy.
Comments from the public were considered
in the drafting of the final EA. The final EA
is available on the Internet at http://
www.regulations.gov under Docket Number
FWS�HQ�ES�2015�0165.

Paperwork Reduction Act of 1995

This final policy does not contain any new
collections of information that require
approval by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et
seq.). OMB has reviewed and approved the
information collection requirements for
applications for incidental take permits,
annual reports, and notifications of
incidental take for native endangered and
threatened species for safe harbor
agreements, candidate conservation
agreements with assurances, and habitat
conservation plans under OMB Control
Number 1018�0094, which expires on
January 31, 2017. We are currently in the
process of seeking renewal for OMB Control
Number 1018�0094. We may not conduct or
sponsor and a person is not required to
respond to a collection of information unless
it displays a currently valid OMB control
number.

Government-to-Government Relationship
With Tribes

In accordance with the President�s
memorandum of April 29, 1994,
��Government-to-Government Relations with
Native American Tribal Governments�� (59
FR 22951), Executive Order 13175
��Consultation and Coordination with Indian
Tribal Governments,�� and the Department of
the Interior Manual at 512 DM 2, we have
considered possible effects on federally
recognized Indian tribes and have
determined that there are no potential
adverse effects of issuing this policy. Our
intent with the policy is to provide a
consistent approach to the consideration of
compensatory mitigation programs, projects,
and measures, including those taken on
Tribal lands. We will work with Tribes as
applicants proposing compensatory
mitigation as part of proposed actions and
with Tribes as mitigation sponsors.

Authority: The authorities for this action
include the Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.), and the
National Environmental Policy Act (42 U.S.C.
4321 et seq.).

Dated: December 15, 2016.

Daniel M. Ashe,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 2016�30929 Filed 12�23�16; 8:45 am]

BILLING CODE 4333�15�P
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To: Douglas Domenech[douglas_domenech@ios.doi.gov]
From: Jorjani, Daniel
Sent: 2017-03-14T16:29:10-04:00
Importance: Normal
Subject: Fwd: Mitigation Policy
Received: 2017-03-14T16:30:09-04:00
FWS Mitigation Policy.pdf
ESA Compensatory Mitigation Policy.pdf

2 items for  you -

---------- Forwarded message ----------
From: Frazer, Gary <gary_frazer@fws.gov>

Date: Tue, Mar 14, 2017 at 4:19 PM

Subject: Re: Mitigation Policy
To: "Jorjani, Daniel" <daniel_jorjani@ios.doi.gov>

Cc: "Foster, Maureen" <maureen_foster@ios.doi.gov>, Virginia Johnson

<virginia_johnson@ios.doi.gov>, Casey Hammond <casey_hammond@ios.doi.gov>, Jim Kurth
<jim_kurth@fws.gov>, "Navaro, Ann" <ann.navaro@sol.doi.gov>

Dan -- Here you go.  And FYI, I also sent these both to Jim Cason a couple weeks ago, at his

request.  Let me know if you have any questions or want to discuss further.

I'll pass on your question about an MBTA stepdown to Jerome Ford. -- GDF

Gary Frazer

Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service

(202) 208-4646

On Tue, Mar 14, 2017 at 1:02 PM, Jorjani, Daniel <daniel_jorjani@ios.doi.gov> wrote:

Gary -
When you have a chance, please send me a copy of - or link to - the overarching FWS

Mitigation Policy, first established in 1981 and for which revisions were finalized in

November of last year.  It is the one that applies to all FWS program areas that are engaged in
mitigation in some way.

If possible, please also send the ESA Compensatory Mitigation Policy, which updates the 2003
conservation banking guidance and provides policy direction to ensure that all forms of

mitigation considered under the ESA are held to equivalent standards.  I understand that there

is not MBTA stepdown to date, but would welcome learning more about that possibility.

No rush on any of this and I hope you get a chance to enjoy the snow.

Best wishes,

Dan

17-01174_017040;17-01174_017040
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

[Docket No. FWS�HQ�ES�2015�0126;
FXHC11220900000�156�FF09E33000]

U.S. Fish and Wildlife Service 
Mitigation Policy 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of final policy. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), announce 
revisions to our Mitigation Policy, 
which has guided Service 
recommendations on mitigating the 
adverse impacts of land and water 
developments on fish, wildlife, plants, 
and their habitats since 1981. The 
revisions are motivated by changes in 
conservation challenges and practices 
since 1981, including accelerating loss 
of habitats, effects of climate change, 
and advances in conservation science. 
The revised Policy provides a 
framework for applying a landscape- 
scale approach to achieve, through 
application of the mitigation hierarchy, 
a net gain in conservation outcomes, or 
at a minimum, no net loss of resources 
and their values, services, and functions 
resulting from proposed actions. The 
primary intent of the Policy is to apply 
mitigation in a strategic manner that 
ensures an effective linkage with 
conservation strategies at appropriate 
landscape scales. 

DATES: This Policy is effective on 
November 21, 2016. 

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this Policy, including an
environmental assessment, are available
on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0126.

FOR FURTHER INFORMATION CONTACT: 
Craig Aubrey, U.S. Fish and Wildlife 
Service, Division of Environmental 
Review, 5275 Leesburg Pike, Falls 
Church, VA 22041�3803, telephone 
703�358�2442. 

SUPPLEMENTARY INFORMATION: The 
revised Policy integrates all authorities 
that allow the Service either to 
recommend or to require mitigation of 
impacts to Federal trust fish and 
wildlife resources, and other resources 
identified in statute, during 
development processes. It is intended to 
serve as a single umbrella policy under 
which the Service may issue more 
detailed policies or guidance documents 
covering specific activities in the future. 
Citations for the many statutes and other 

authorities referenced in this document
are in Appendix A.

Background

The primary intent of revising the
1981 Mitigation Policy (1981 Policy) is
to apply mitigation in a strategic manner
that ensures an effective linkage with
conservation strategies at appropriate
landscape scales, consistent with the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015), the Secretary of the Interior�s
Order 3330 entitled ��Improving
Mitigation Policies and Practices of the
Department of the Interior�� (October 31,
2013), and the Departmental Manual
Chapter (600 DM 6) on Implementing
Mitigation at the Landscape-scale
(October 23, 2015). Within this context,
our revisions of the 1981 Policy: (a)
Clarify that this Policy addresses all
resources for which the Service has
authorities to recommend mitigation for
impacts to resources; and (b) provide an
updated framework for applying
mitigation measures that will maximize
their effectiveness at multiple
geographic scales.

By memorandum, the President
directed all Federal agencies that
manage natural resources to avoid and
minimize damage to natural resources
and to effectively offset remaining
impacts, consistent with the principles
declared in the memorandum and
existing statutory authority. Under the
memorandum, all Federal mitigation
policies shall clearly set a net benefit
goal or, at minimum, a no net loss goal
for natural resources, wherever doing so
is allowed by existing statutory
authority and is consistent with agency
mission and established natural
resource objectives. This Policy
implements the President�s directions
for the Service.

Secretarial Order 3330 established a
Department-wide mitigation strategy to
ensure consistency and efficiency in the
review and permitting of infrastructure
development projects and in conserving
natural and cultural resources. The
Order charged the Department�s Energy
and Climate Change Task Force with
developing a report that addresses how
to best implement consistent,
Department-wide mitigation practices
and strategies. The report of the Task
Force, ��A Strategy for Improving the
Mitigation Policies and Practices of the
Department of the Interior�� (April
2014), describes guiding principles for
mitigation to improve process
efficiency, including the use of
landscape-scale approaches rather than
project-by-project or single-resource

mitigation approaches. This revision of
the Service�s Mitigation Policy complies
with a deliverable identified in the
Strategy that seeks to implement the
guiding principles set forth in the
Secretary�s Order, the corresponding
Strategy, and subsequent 600 DM 6.

In 600 DM 6, the Department of the
Interior established policy intended to
improve permitting processes and help
achieve beneficial outcomes for project
proponents, affected communities, and
the environment. By implementing this
Manual Chapter, the Department will:

(a) Effectively mitigate impacts to
Department-managed resources and
their values, services, and functions;

(b) provide project developers with
added predictability and efficient and
timely environmental reviews;

(c) improve the resilience of resources
in the face of climate change;

(d) encourage strategic conservation
investments in lands and other
resources; increase compensatory
mitigation effectiveness, durability,
transparency, and consistency; and

(e) better utilize mitigation measures
to help achieve Departmental goals.

The final Policy implements the
Department�s directions for the Service.
As with the 1981 Policy, the Service
intends, with this revision, to conserve,
protect, and enhance fish, wildlife,
plants, and their habitats for future
generations. Effective mitigation is a
powerful tool for furthering this
mission.

Changes From the Draft Policy

This final Policy differs from the
proposed revised Policy in a few
substantive respects, which we list
below, and contains many editorial
changes in response to comments we
received that requested greater clarity of
expression regarding various aspects of
the Policy purpose, authorities, scope,
general principles, framework for
formulating mitigation measures, and
definitions. The most common editorial
change to the final Policy addresses the
concern that the proposed revised
Policy was unclear regarding the
Service�s authorities to either
recommend or require mitigation. The
proposed revised Policy frequently used
the phrase ��recommend or require�� as
a general descriptor for Service-
formulated mitigation measures,
because we have authority to require
mitigation in some contexts, but not in
others. The final Policy adds new text
to the Authority section that identifies
those circumstances under which we
have specific authority to require,
consistent with other applicable laws
and regulations, one or more forms of
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mitigation for impacts to fish and 
wildlife resources. 

This Policy provides a common 
framework for the Service to apply 
when identifying mitigation measures 
across the full range of our authorities, 
including those for which we may 
require mitigation, but the Policy cannot 
and does not alter or substitute for the 
regulations implementing any of our 
authorities. We summarize below the 
few substantive changes to the proposed 
revised Policy, listed by section. 

In section 4 of the Policy, General 
Policy and Principles, we added a 
principle to emphasize the importance 
of the avoidance tier of the mitigation 
hierarchy. This new principle reinforces 
existing direction in the proposed 
revised Policy that Service staff will 
recommend avoidance of all impacts to 
high-value habitats as the only effective 
means of mitigating impacts at these 
locations. 

In section 5.5, Habitat Valuation, we 
clarify that habitats of ��high-value�� to 
an evaluation species are scarce and of 
high suitability and high importance. As 
with the proposed revised Policy, the 
final Policy directs Service personnel to 
seek avoidance of all impacts to high- 
value habitats. 

In section 5.6.3, Compensation, we 
added a paragraph that describes onsite 
compensation and distinguishes it from 
rectifying impacts. We added another 
paragraph that indicates how third 
parties may assume the responsibilities
for implementing proponent-responsible 
compensation. Other revisions to this
section are editorial in nature, intended
to better communicate Service
intentions about the use of 
compensation in mitigating impacts to 
species. These revisions include 
reorganizing material into new 
subsections at 5.6.3.1, Equivalent 
Standards, and at 5.6.3.2, Research and 
Education. 

In section 6, Definitions, we added 
definitions for ��baseline�� and ��habitat 
credit exchange�� and modified the 
definition of ��practicable.�� 

In Appendix A, Authorities and 
Direction for Service Mitigation 
Recommendations, we updated the
listed authorities, regulations, and 
guidance documents where necessary. 
To better reflect their relationship with 
this Policy and to respond to comments 
received, we have modified the 
discussions of the Bald and Golden 
Eagle Protection Act, Clean Water Act, 
Fish and Wildlife Conservation Act, 
Marine Mammal Protection Act, 
Migratory Bird Treaty Act, and Natural 
Resource Damage Assessment and 
Restoration processes. 

We made clarifying edits and
additions to Appendix C, Compensatory
Mitigation in Financial Assistance
Awards Approved or Administered by
the U.S. Fish and Wildlife Service. We
added a sentence in the first paragraph
recognizing that the regulations at 50
CFR part 84 authorize the use of Natural
Resource Damage Assessment funds as
a match in the National Coastal
Wetlands Conservation Program. In part
B, we added ��the proposed use of
mitigation funds on land acquired with
Federal financial assistance�� as a
common issue related to mitigation in
financial assistance. In part G, we
clarified the circumstances under which
the Service can approve financial
assistance to satisfy mitigation
requirements of State, tribal, or local
governments. In part H, we revised the
topic question from ��Can a mitigation
proposal be located on land acquired
under a Service financial assistance
award?�� to ��Can a project on land
already designated for the conservation
of natural resources generate credits for
compensatory mitigation?�� and revised
the answer accordingly. We added a
topic to those included in the proposed
revised Policy at part I: ��Does the
Service�s Mitigation Policy affect
financial assistance programs and
awards managed by other Federal
entities?�� This addition describes the
various circumstances in which this
question is relevant.

Discussion

The Service�s motivations for revising
the 1981 Policy include:

• Accelerating loss, including
degradation and fragmentation, of
habitats and subsequent loss of
ecosystem function since 1981;

• Threats that were not fully evident
in 1981, such as effects of climate
change, the spread of invasive species,
and outbreaks of epizootic diseases, are
now challenging the Service�s
conservation mission;

• The science of fish and wildlife
conservation has substantially advanced
in the past three decades;

• The Federal statutory, regulatory,
and policy context of fish and wildlife
conservation has substantially changed
since the 1981 Policy; and

• A need to clarify the Service�s
definition and usage of mitigation in
various contexts, including the
conservation of species listed as
threatened or endangered under the
Endangered Species Act of 1973, as
amended (ESA), which was expressly
excluded from the 1981 Policy.

Mitigation Defined

In the context of impacts to
environmental resources (including
their values, services, and functions)
resulting from proposed actions,
��mitigation�� is a general label for
measures that a proponent takes to
avoid, minimize, and compensate for
such impacts. The 1981 Policy adopted
the definition of mitigation in the
Council on Environmental Quality
(CEQ) National Environmental Policy
Act (NEPA) regulations (40 CFR
1508.20). The CEQ mitigation definition
remains unchanged since codification in
1978 and states that ��Mitigation
includes:
• Avoiding the impact altogether by

not taking a certain action or parts of an
action;
• minimizing impacts by limiting the

degree or magnitude of the action and
its implementation;
• rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment;
• reducing or eliminating the impact

over time by preservation and
maintenance operations during the life
of the action; and
• compensating for the impact by

replacing or providing substitute
resources or environments.��

This definition is adopted in this
Policy, and the use of its components in
various contexts is clarified. In 600 DM
6, the Department of the Interior states
that mitigation, as enumerated by CEQ,
is compatible with Departmental policy;
however, as a practical matter, the
mitigation elements are categorized into
three general types that form a
sequence: Avoidance, minimization,
and compensatory mitigation for
remaining unavoidable (also known as
residual) impacts. The 1981 Policy
further stated that the Service considers
the sequence of the CEQ mitigation
definition elements to represent the
desirable sequence of steps in the
mitigation planning process. The
Service generally affirms this
hierarchical approach in this Policy. We
advocate first avoiding and then
minimizing impacts that critically
impair our ability to achieve
conservation objectives for affected
resources. We also provide guidance
that recognizes how action- and
resource-specific circumstances may
warrant departures from the preferred
mitigation sequence; for example, when
impacts to a species may occur at a
location that is not critical to achieving
the conservation objectives for that
species, or when current conditions are
likely to change substantially due to the
effects of a changing climate. In such
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circumstances, relying more on
compensating for the impacts at another
location may more effectively serve the
conservation objectives for the affected
resources. This Policy provides a logical
framework for the Service to
consistently make such choices.

Scope of the Revised Mitigation Policy

The Service�s mission is to conserve,
protect, and enhance fish, wildlife, and
plants, and their habitats for the
continuing benefit of the American
people. This mission includes a
responsibility to make mitigation
recommendations or to specify
mitigation requirements during the
review of actions based on numerous
authorities related to specific plant and
animal species, habitats, and broader
ecological functions. Our authorities to
engage actions that may affect these
resources extends to all U.S. States and
territories, on public and on private
property. This unique standing
necessitates that we clarify our
integrated interests and expectations
when seeking mitigation for impacts to
fish, wildlife, plants, and their habitats.

This Policy serves as overarching
Service guidance applicable to all
actions for which the Service has
specific authority to recommend or
require the mitigation of impacts to fish,
wildlife, plants, and their habitats. In
most cases, applications of this Policy
are advisory. Service recommendations
provided under the guidance of this
Policy are intended to help action
proponents incorporate appropriate
means and measures into their actions
that will most effectively conserve
resources affected by those actions. As
necessary and as budgetary resources
permit, we intend to adapt or develop
Service program-specific policies,
handbooks, and guidance documents,
consistent with the applicable statutes,
to integrate the spirit and intent of this
Policy.

New Threats and New Science

Since the publication of the Service�s
1981 Policy, land use changes in the
United States have reduced the habitats
available to fish and wildlife. By 1982,
approximately 72 million acres of the
lower 48 States had already been
developed. Between 1982 and 2012, the
American people developed an
additional 44 million acres for a total of
114 million acres developed. Of all
historic land development in the United
States, excluding Alaska, over 37
percent has occurred since 1982. Much
of this newly developed land had been
existing habitats, including 17 million
acres converted from forests.

A projection that the U.S. population 
will increase from 310 million to 439 
million between 2010 and 2050 suggests 
that land conversion trends like these
will continue. In that period,
development in the residential housing
sector alone may add 52 million (42
percent more) units, plus 37 million
replacement units. By 2060, a loss of up
to 38 million acres (an area the size of
Florida) of forest habitats alone is
possible. Attendant pressures on 
remaining habitats will also increase 
fragmentation, isolation, and 
degradation through myriad indirect 
effects. The loss of ecological function 
will radiate beyond the extent of direct 
habitat losses. Given these projections, 
the near-future challenges for 
conserving species and habitats are 
daunting. As more lands and waters are 
developed for human uses, it is 
incumbent on the Service to help 
project proponents successfully and
strategically mitigate impacts to fish and
wildlife and prevent systemic losses of
ecological function.

Accelerating climate change is
resulting in impacts that pose a 
significant challenge to conserving 
species, habitat, and ecosystem 
functions. Climatic changes can have 
direct and indirect effects on species 
abundance and distribution, and may 
exacerbate the effects of other stressors, 
such as habitat fragmentation and 
diseases. The conservation of habitats 
within ecologically functioning 
landscapes is essential to sustaining 
fish, wildlife, and plant populations and 
improving their resilience in the face of 
climate change impacts, new diseases, 
invasive species, habitat loss, and other 
threats. Therefore, this Policy 
emphasizes the integration of mitigation 
planning with a landscape approach to 
conservation. 

Over the past 30 years, the concepts
of adaptive management (resource
management decisionmaking when
outcomes are uncertain) have gained
general acceptance as the preferred
science-based approach to conservation.
Adaptive management is an iterative
process that involves: (a) Formulating
alternative actions to meet measurable
objectives; (b) predicting the outcomes 
of alternatives based on current 
knowledge; (c) conducting research that 
tests the assumptions underlying those 
predictions; (d) implementing 
alternatives; (e) monitoring the results; 
and (f) using the research and 
monitoring results to improve 
knowledge and adjust actions and 
objectives accordingly. Adaptive 
management further serves the need of 
most natural resources managers and 
policy makers to provide accountability 

for the outcomes of their efforts, i.e.,
progress toward achieving defensible
and transparent objectives.

Working with many partners, the
Service is increasingly applying the
principles of adaptive management in a
landscape approach to conservation.
Mitigating the impacts of actions for
which the Service has advisory or 
regulatory authorities continues to play 
a significant role in accomplishing our
conservation mission under this
approach. Our aim with this Policy is to
align mitigation with conservation
strategies at appropriate landscape
scales so that mitigation most effectively
contributes to achieving the
conservation objectives we are pursuing
with our partners, and to align
mitigation recommendations and
requirements with Secretarial Order
3330 and 600 DM.

A Focus on Habitat Conservation 

Although many Service authorities
pertain to specific taxa or groups of
species, most specifically recognize that
these resources rely on functional
ecosystems to survive and persist for the
continuing benefit of the American
people. Mitigation is a powerful tool for
sustaining species and the habitats upon
which they depend; therefore, the
Service�s Mitigation Policy must
effectively deal with impacts to the
ecosystem functions, properties, and
components that sustain fish, wildlife,
plants, and their habitats. The 1981
Policy focused on habitat: ��the area
which provides direct support for a
given species, population, or
community.�� It defined criteria for
assigning the habitats of project-specific
evaluation species to one of four
resource categories, using a two-factor
framework based on the relative scarcity
of the affected habitat type and its
suitability for the evaluation species,
with mitigation guidelines for each
category. We maintain a focus on
habitats in this Policy by using
evaluation species and a valuation
framework for their affected habitats,
because habitat conservation is still
generally the best means of achieving
conservation objectives for species.
However, our revisions of the evaluation
species and habitat valuation concepts
are intended to address more explicitly
the landscape context of species and
habitat conservation to improve
mitigation effectiveness and efficiency.
In addition, we recognize that some
situations warrant measures that are not
habitat based to address certain species-
specific impacts.
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Applicability to the Endangered Species 
Act 

The 1981 Policy did not apply to the 
conservation of species listed as 
threatened or endangered under the 
ESA. Excluding listed species from the 
1981 Policy was based on: (a) A 
recognition that all Federal actions that 
could affect listed species and 
designated critical habitats must comply 
with the consultation provisions of 
section 7 of the ESA; and (b) a position 
that ��the traditional concept of 
mitigation�� did not apply to such 
actions. This Policy supersedes this 
exclusion for the Service. Mitigation, 
which we define in this Policy as 
measures to avoid, minimize, and 
compensate for impacts, is an essential 
means of achieving the overarching 
purpose of the ESA, which is to 
conserve listed species and the 
ecosystems upon which they depend. 

Effective mitigation prevents or 
reduces further declines in populations 
and/or habitat resources that would 
otherwise slow or impede recovery of 
listed species. It is fully consistent with 
the purposes of the ESA for the Service 
to identify measures that mitigate the 
impacts of proposed actions to listed 
species and designated critical habitat. 
Although this Policy is intended, in 
part, to clarify the role of mitigation in 
endangered species conservation, 
nothing herein replaces, supersedes, or 
substitutes for the ESA or its 
implementing regulations. 

Under ESA section 7, the Service has 
consistently recognized or applied 
mitigation in the form of: 

(a) Measures that are voluntarily
included as part of a proposed Federal
action that avoid, minimize, rectify,
reduce over time, or compensate for
unavoidable (also known as residual)
impacts to a listed species;

(b) components of reasonable and
prudent alternatives (RPAs) to avoid
jeopardizing the continued existence of
listed species or destroying or adversely
modifying designated critical habitat;
and

(c) reasonable and prudent measures 
(RPMs) within an incidental take 
statement to minimize the impacts of
anticipated incidental taking on the 
affected listed species. 

As another example, the 1982 
amendments to the ESA created 
incidental take permitting provisions 
(section 10(a)(1)(B)) with specific 
requirements (sections 10(a)(2)(A)(ii) 
and 10(a)(2)(B)(ii)) for applicants to 
minimize and mitigate impacts to listed 
species to the maximum extent 
practicable. 

Summary of Comments and Responses

The March 8, 2016, notice
announcing our proposed revisions to
the U.S. Fish and Wildlife Service
(Service) Mitigation Policy (Policy) (81
FR 12380) requested written comments,
information, and recommendations from
governmental agencies, tribes, the
scientific community, industry groups,
environmental interest groups, and any
other interested members of the public.

That notice established a 60-day
comment period ending May 9, 2016.
Several commenters requested an
extension of time to provide their
comments, asked the Service to revise
and recirculate the Policy for comment,
or asked the Service to withdraw the
Policy to allow interested parties
additional time to comment. We
subsequently published a notice on May
12, 2016 (81 FR 29574), reopening the
comment period for an additional 30
days, through June 13, 2016.

During the comment period, we
received approximately 189 comments
from Federal, State, and local
government entities, industry, trade
associations, conservation
organizations, nongovernmental
organizations, private citizens, and
others. The range of comments varied
from those that provided general
statements of support or opposition to
the draft Policy, to those that provided
extensive comments and information
supporting or opposing the draft Policy
or specific aspects thereof. The majority
of comments submitted included
detailed suggestions for revisions
addressing major concepts as well as
editorial suggestions for specific
wording or line edits.

All comments submitted during the
comment period have been fully
considered in preparing the final Policy.
All substantive information provided
has been incorporated, where
appropriate, directly into this final
Policy or is addressed below. The
comments we received were grouped
into general issues specifically relating
to the draft Policy, and are presented
below along with the Service�s
responses to these substantive
comments.

A. Clarify How the Policy Guides
Formulation of Service Mitigation
Recommendations vs. Requirements

Comment (1): Many commenters
indicated that the proposed Policy was
unclear regarding the Service�s
authorities to require mitigation, and
requested clarification to distinguish
between requirements and
recommendations. Several of these
commenters noted that various

authorities cited for the Policy, such as
the ESA, Fish and Wildlife Coordination
Act (FWCA), and NEPA, do not require
actions to maintain or improve the
status of affected resources, or to apply
a landscape approach to their
conservation, which are features of the
Policy.

Response: We agree with comments
that the proposed Policy provided an
unclear distinction between
circumstances under which the Policy
would guide the Service�s formulation
of: (a) Mitigation requirements, i.e.,
measures that the Service may impose
upon an action proponent as conditions
of Service funding, approval, or
regulatory decision; vs. (b) mitigation
recommendations, i.e., measures that we
advise an action proponent to adopt for
conservation purposes. We used the
phrase ��recommend or require�� because
the Service has authority to require
mitigation in some contexts, but not in
others, and our aim with this Policy is
to provide a common framework for the
Service to implement across the full
range of our authorities. However, we
recognize the need to clearly distinguish
these two general contexts, and have
revised the final Policy accordingly.

Circumstances under which the
Service currently has specific authority
to require, consistent with applicable
laws and regulations, one or more forms
of mitigation for impacts to fish and
wildlife resources include the following:

1. Actions that the Service carries out,
i.e., the Service is the action proponent;

2. Actions that the Service funds;
3. Actions to restore damages to fish

and wildlife resources caused by oil
spills and other hazardous substance
releases, under the Oil Pollution Act
(OPA) and the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA);

4. Actions of other Federal agencies
that require an incidental take statement
under section 7 of the ESA (measures to
minimize the impacts of incidental
taking on the species);

5. Actions that require an incidental
take permit under section 10 of the ESA
(measures to minimize and mitigate the
impacts of the taking on the species to
the maximum extent practicable);

6. Fishway prescriptions under
section 18 of the Federal Power Act
(FPA), which minimize, rectify, or
reduce over time through management,
the impacts of non-Federal hydropower
facilities on fish passage;

7. License conditions under section
4(e) of the FPA for non-Federal
hydropower facilities affecting Service
properties (e.g., a National Wildlife
Refuge) for the protection and
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utilization of the Federal reservation 
consistent with the purpose for which 
such reservation was created or 
acquired; 

8. Actions that require a Letter of 
Authorization or Incidental Harassment 
Authorization under the Marine 
Mammal Protection Act (MMPA); and 

9. Actions that require a permit for 
non-purposeful (incidental) take of 
eagles under the Bald and Golden Eagle 
Protection Act (BGEPA). 

The circumstances cited above under 
which the Service currently has specific 
authority to require, consistent with 
applicable laws and regulations, one or 
more forms of mitigation for impacts to 
fish and wildlife resources are further 
clarified in subsequent responses to 
comments, the Policy, and its 
appendices. 

In all other circumstances not listed 
above, the Policy will guide the 
Service�s formulation of 
recommendations, not requirements, to 
proponents of actions that cause 
impacts to fish and wildlife resources 
and which are within the defined scope 
(section 3) of the Policy. 

B. Policy Is Based on Existing Authority

Comment (2): Several commenters 
stated that the draft Policy attempted to 
inappropriately create new authority for 
the Service to engage in mitigation 
processes, circumventing appropriate 
legislative or rulemaking processes. 
They stated that the Policy could not be 
used to expand Service authority to take 
actions beyond those authorized by 
Congress, noting that the Policy itself is 
not an independent grant of authority 
and the imposition of any mitigation 
measures advocated by it would be 
constrained by authority provided by 
the applicable statute. The commenters 
requested we clarify that the Policy does 
not expand existing Service authorities. 

Response: The commenters are correct 
that the Policy cannot create or assume 
new authority for making mitigation 
recommendations. This Policy does not 
exceed existing statutory or regulatory 
authority to engage in mitigation 
processes for the purpose of making 
mitigation recommendations, and in 
limited cases, specifying mitigation 
requirements. Processes established by 
applicable statutes and regulations 
remain in effect and are not superseded 
by this Policy. In implementing this 
Policy and carrying out our broader 
mission, the Service recognizes these 
authorities and processes, and their 
limitations. 

C. Scope of the Policy 

Comment (3): One commenter stated 
their concerns that the scope of the 

Policy appeared to limit the discretion 
of an action agency, potentially holding 
the action agency or applicant 
responsible for mitigation beyond an 
action agency�s own authority, mission, 
and responsibilities. 

Response: The Service recognizes that 
the authorities and processes of 
different agencies may limit or provide 
discretion regarding the level of 
mitigation for a project. This Policy is 
not controlling upon other agencies. 
There may be limitations (e.g., agency- 
specific authorities and 600 DM 6) on 
the implementation of measures that 
would achieve the Policy�s goal of net 
conservation gain or a minimum of no 
net loss, when the costs of such 
mitigation are reimbursable by project 
beneficiaries under laws and regulations 
controlling agencies� activities (e.g., 
Bureau of Reclamation). 

Comment (4): Two commenters stated 
their belief that the Policy 
inappropriately expands Service 
authority to lands beyond National 
Wildlife Refuges or other Service- 
managed lands, and beyond the 
authorities of the ESA. 

Several commenters wanted the 
Policy to contain explicit guidance on 
the function of the Service�s mitigation 
authorities under each statute and on 
implementation of the new Policy in 
relation to those authorities. Two 
commenters were concerned about the 
way the Service will coordinate its 
responsibilities with similar duties 
carried out by other agencies and how 
the Policy applies in situations when 
more than one statute applies to a 
particular action. 

Response: The Service�s authorities to 
recommend mitigation are described in 
section 2 and in Appendix A. The 
Policy�s overall coverage is described in 
the Scope, section 3. The commenters 
are correct that the Policy�s coverage is 
dictated by the underlying statutory 
authorities. If a relevant statute provides 
the Service with authority to make 
mitigation recommendations, the 
Service may provide recommendations 
that cover the resources that are 
described in that statute. The Policy 
cannot create or assume new authority 
for making mitigation recommendations 
or exceed existing statutory or 
regulatory authority, and it does not 
extend the geographic or taxonomic 
extent of coverage beyond existing 
Service practice. Authorities for making 
mitigation recommendations may be 
applicable, regardless of the location of 
the action, and whether the action has 
an effect on a species listed under the 
ESA. For example, the Service routinely 
reviews projects to provide mitigation 
recommendations for inter- 

jurisdictional fish under NEPA, FWCA,
FPA, and the Clean Water Act (CWA)
for projects that are planned on lands
and waters not owned or managed by
the Service.

This Policy covers engagement under
all of the Service�s mitigation
authorities, and does not replace
interagency procedure established in
another document. The Policy was
developed in accordance with the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015), and the Secretary of the
Interior�s Order 3330 entitled
��Improving Mitigation Policies and
Practices of the Department of the
Interior�� (October 31, 2013). Having
multiple agency mitigation policies
using common principles, terms, and
approaches provides greater consistency
and predictability for the public.

Comment (5): Two commenters stated
that the Service cannot prioritize fish,
wildlife, plants, and their habitats above
all other resources. One said that the
Policy must incorporate the Mining and
Minerals Policy Act of 1970 (30 U.S.C.
21a) that states that it is the policy of the
Federal Government in the national
interest to foster and encourage private
enterprise in the development of
economically sound and stable domestic
mining, minerals, metal and mineral
reclamation industries, and to promote
the orderly and economic development
of domestic mineral resources and
reserves. They also stated the Policy
must incorporate the National Materials
and Minerals Policy, Research and
Development Act, (30 U.S.C. 1601 et
seq.), which states it is the continuing
policy of the United States to promote
an adequate and stable supply of
materials necessary to maintain national
security, economic well-being, and
industrial production, with appropriate
attention to a long-term balance between
resource production, energy use, a
healthy environment, natural resources
conservation, and social needs. The
commenter noted that the Service
ignored these statutes and proposed
requirements that restrict and
discourage mineral development in
violation of these laws. They added that
any mitigation must be balanced against
Congress� policy of encouraging mineral
development.

Response: The Service recognizes the
national importance of resource
development referenced by the
commenter, along with many other
types of economic development and
activities. Statutes that encourage such
development are not modified by this
Policy. By enacting the various statutes
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that provide for natural resource 
mitigation authority across multiple 
Federal agencies, Congress has 
recognized that fish and wildlife 
resources provide commercial, 
recreational, social, and ecological value 
to the American people. These statutes 
providing mitigation authority do not 
supersede statutes encouraging 
economic development. Conversely, 
statutes encouraging economic 
development do not supersede those 
providing mitigation authorities. 
Mitigation is a process by which 
agencies, proponents, and partners can 
facilitate sustainable development while 
simultaneously addressing the long- 
term conservation of native plants, 
animals, and ecosystems. 

Comment (6): One commenter stated 
there were constitutional limits on 
requiring mitigation, referencing the 
Koontz v. St. Johns River Water 
Management District case decided by 
the U.S. Supreme Court 570 US 2588 
(2013). This commenter noted that any 
compensatory mitigation measures must 
have an essential nexus with the 
proposed impacts and be roughly 
proportional, or have a reasonable 
relationship between the permit 
conditions required and the impacts of 
the proposed development being 
addressed by those permit conditions. 

Response: Like all agencies, the 
Service has responsibility to implement 
its authorities consistent with any 
applicable case law. The Service will 
implement the Policy in a manner that 
is consistent with the Koontz case and 
any other relevant court decisions. We 
have included the following language in 
the Policy in section 5.6, Means and 
Measures: All appropriate mitigation 
measures have a clear connection with 
the anticipated effects of the action and 
are commensurate with the scale and 
nature of those effects. 

D. Trust Resources

Comment (7): Several commenters 
addressed the concept of Federal trust 
fish and wildlife resources. They noted 
that in section 3.2, the Policy states that 
it applies to Service trust resources, but 
gives Service staff discretion to engage 
in mitigation processes on an expanded 
basis under appropriate authorities. 
They were unclear what authorities 
were being referenced and 
recommended that they be clarified, 
especially if they were expanding the 
Service�s efforts. They asked that we 
clarify what the term ��expanded basis�� 
means. 

Commenters stated that the Service�s 
authority is limited to migratory birds, 
threatened or endangered species, 
eagles, and certain marine mammals. 

They said that States have authority for 
all other species. They also requested 
acknowledgement that States have sole 
authority for resource management and 
that the Service should restrict the 
Policy to only federally protected 
species.

Response: This Policy applies to all
resources listed or described within the
Service�s various mitigation authorities.
The language used within those
authorities to describe the covered
resources determines the scope of
Service recommendations made under
each authority. Some authorities apply
to resources defined very broadly. The
types of resources for which the Service
is authorized to recommend mitigation
include those that contribute broadly to
ecological functions that sustain
species. For example, the definitions of
the terms ��wildlife�� and ��wildlife
resources�� in the Fish and Wildlife 
Coordination Act include birds, fishes,
mammals, and all other classes of wild
animals, and all types of aquatic and
land vegetation upon which wildlife is
dependent. The purpose of the National
Environmental Policy Act (NEPA) also
establishes an expansive focus in
promoting efforts that will prevent or
eliminate damage to the environment, 
including fish and wildlife resources,
while stimulating human health and 
welfare. In NEPA, Congress recognized 
the profound impact of human activity 
on the natural environment, particularly 
through population growth, 
urbanization, industrial expansion, 
resource exploitation, and new 
technologies. NEPA further recognized 
the critical importance of restoring and 
maintaining environmental quality, and 
declared a Federal policy of using all 
practicable means and measures to 
create and maintain conditions under 
which humans and nature can exist in 
productive harmony. These statutes 
address systemic concerns and provide 
authority for protecting habitats and 
landscapes. 

In this Policy, we note that the 
Service has traditionally described its 
trust resources as migratory birds, 
federally listed endangered and 
threatened species, certain marine 
mammals, and inter-jurisdictional fish. 
Our engagement in mitigation processes 
is likely to focus on those trust 
resources, but under certain authorities, 
the Service�s recommendations are not 
strictly limited to covering only trust 
resources. This Policy does not establish 
new authority. We respect the role of 
States and State authorities. We have 
revised section 3.2 to replace the term 
��expanded basis�� to avoid the 
perception that the Policy is expanding 
authorities. 

E. Applicability to Endangered and
Threatened Species

Comment (8): Several commenters
recommended excluding species that
are listed as endangered or threatened
under the ESA as resources to which the
Policy would apply, and several others
supported such applicability. Reasons
cited by the commenters for excluding
listed species included: (a) The Service
does not explain the circumstances that
have changed and warrant reversing the
listed-species exclusion of the 1981
Policy; (b) the Policy cannot substitute
for ESA-specific requirements; (c) the
ESA does not provide authority to
require mitigation; and (d) Policy
concepts such as ��net conservation
gain,�� ��high-value habitat,�� and a
��landscape approach�� to conservation
are inconsistent with ESA statutory
authority and regulatory requirements.

Response:The Policy addresses all
fish and wildlife resources for which the
Service has authority to recommend or
require mitigation, including ESA-listed
species, because of our need to more
strategically provide such
recommendations. The primary purpose
of the ESA is to provide a means for
conserving the ecosystems upon which
listed species depend. Avoiding,
minimizing, and compensating for
impacts is as important, if not more so,
to the conservation of listed species as
it is to any other resource of
conservation concern (e.g., wetlands),
because listed species are in danger of
extinction or are likely to become so in
the foreseeable future. The Service can
and should advise others about how
they may help conserve listed species
when their proposed actions would
cause impacts to their populations,
because conserving listed species is part
of our agency�s mission. Identifying
those means and measures that would,
at minimum, result in no net loss to the
status of affected listed species will
inform action proponents about what
they can do, consistent with their
authorities and abilities, to prevent
further status declines or contribute to
their recovery. As mentioned earlier, the
1982 amendments to the ESA are
another example of the changed
circumstances since the 1981 Policy,
and changes in knowledge,
conservation, and management of listed
species support this Policy�s concepts.

Comment (9): In ESA section 7(a)(2)
consultations, several commenters
noted that reasonable and prudent
alternatives (RPAs) to actions that
jeopardize listed species or destroy or
adversely modify designated critical
habitat are not required to meet the no-
net-loss or net gain goal of the Policy.
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Response: When an agency has 
proposed an action that the Service has 
determined in a biological opinion is 
likely to jeopardize listed species or 
destroy or adversely modify designated 
critical habitat, we agree that RPA(s) to 
that action are not required to meet the 
no-net loss/net gain goal of the Policy. 
The definition of RPAs at 50 CFR 402.02 
applies to the formulation of RPAs, not 
this Policy. In discussions with both the 
action agency and any applicant 
involved, the Service is required to 
suggest RPAs, if available, to the action 
agency and to rely on the expertise of 
both in identifying RPAs. 

The ESA does not prohibit impacts to 
critical habitat, but section 7(a)(2) does 
prohibit Federal actions from destroying 
or adversely modifying critical habitat, 
without special exemption under 
section 7(h). We do not anticipate 
conflicts between the advisory 
recommendations under this Policy 
provided in advance of the initiation of 
consultation and subsequent review of 
actions under section 7(a)(2) relative to 
critical habitat. However, we have 
added language in the Policy that 
specifically cautions Service personnel 
about providing compensation 
recommendations in the context of 
actions that may affect designated 
critical habitat. Recommendations for 
measures that mitigate impacts (all five 
types) to the listed species within 
critical habitat will receive preference 
over compensation outside critical 
habitat to avoid the possibility that 
adverse effects to the physical and 
biological features of critical habitat 
could appreciably diminish its 
conservation value. 

Comment (10): In ESA section 7(a)(2) 
consultations, several commenters 
requested that the Service clarify 
whether the reasonable and prudent 
measures (RPMs) and the accompanying 
nondiscretionary terms and conditions 
that the Service includes in incidental 
take statements may require 
compensating for the impacts of take on 
the species. Most stated that RPMs are 
limited to actions that minimize take, 
and may not include requirements to 
compensate for taking impacts. In 
support of such comments, some quoted 
the Services� 1998 Consultation 
Handbook language at page 4�50, which 
states in a section about RPMs: ��Section 
7 requires minimization of the level of 
take. It is not appropriate to require 
mitigation for the impacts of incidental 
take.�� 

Response: The Service�s authority to 
require or recommend mitigation, 
including all forms of mitigation 
covered by the CEQ�s definition of 
mitigation, are governed by the ESA and 

the regulations addressing consultations 
at 50 CFR part 402. While this Policy 
addresses ESA compensatory mitigation 
to a limited extent, further detail 
regarding the role of compensatory 
mitigation in implementing the ESA 
will be provided through authority- 
specific step-down policy (see proposed 
Endangered Species Act� 
Compensatory Mitigation Policy at 81 
FR 61032�61065, September 2, 2016). 

Comment (11): Two commenters 
asked that we clarify this sentence in 
the Discussion material on Applicability 
to the Endangered Species Act: ��This 
Policy encourages the Service to utilize 
a broader definition of mitigation where 
allowed by law.�� 

Response: We removed the sentence 
from the Discussion material in this 
final Policy. 

F. Policy Addresses Multiple Authorities

Comment (12): Several commenters 
addressed aspects of the Service�s 
authority under the Bald and Golden 
Eagle Protection Act (BGEPA). One 
commenter supported the 
acknowledgement that compensatory 
mitigation for bald and golden eagles 
may include preservation of those 
species� habitats and enhancing their 
prey base. They noted that existing 
regulations establishing a permit 
program for the non-purposeful take of 
bald and golden eagles recognize these 
options but that these options have not 
been used. One commenter stated the 
Service was incorrect in stating in the 
proposed Policy: ��the statute and 
implementing regulations allow the 
Service to require habitat preservation 
and/or enhancement as compensatory 
mitigation for eagle take.�� They said 
that Congress has not exercised 
jurisdiction over the habitats of eagles, 
meaning the Service lacks authority to 
require mitigation for impacts to eagle 
habitats. One commenter suggested the 
Policy should articulate whether 
compensatory mitigation would be in 
addition to current requirements of a 1- 
for-1 take offset. 

Response: The Service has revised the 
BGEPA material in Appendix A section 
(A)(1) to address the concepts raised by 
the commenters. Although BGEPA does 
not directly protect eagle habitat beyond 
nest structures, nothing in the statute 
precludes the use of habitat restoration, 
enhancement, and protection as 
compensatory mitigation. Because 
golden eagle populations are currently 
constrained by a high level of 
unauthorized human-caused mortality 
rather than habitat loss, permits for 
golden eagle take require mitigation to 
be in the form of a reduction to a 
human-caused source of mortality. 

However, habitat restoration and
enhancement could potentially offset
permitted take in some situations, once
standards and metrics are developed to
ensure the habitat-based mitigation
provided will adequately compensate
for the detrimental impacts of the
permit.

As we developed this Policy, the
Service is simultaneously in the process
of developing revised regulations that
will establish the specific mitigation
ratio (prior to being adjusted to account
for uncertainties and risks in the
mitigation method) for eagle permits.

Comment (13): Three commenters
stated that section 404(m) of the CWA
does not provide the Service with any
substantive authority to ��secure
mitigation�� as stated in Appendix A
(A)(2). They suggested the Service�s role
is limited to commenting upon section
404 permits and providing
recommendations to the U.S. Army
Corps of Engineers (Corps) and that final
decisionmaking rests with that agency.

Response: We have edited Appendix
A to remove the word ��secure,��
replacing it with ��recommend.�� This
change better reflects the Service�s
authority, provided in the CWA, to
provide mitigation recommendations
during permitting processes. The
Service makes such recommendations
with the intention that they be
considered and adopted by the Corps as
their permit conditions or requirements,
but the commenters are correct that the
Service�s recommendations themselves
are advisory.

Comment (14): Two commenters were
concerned that the language in the
Policy provides an inappropriate
method of requiring mitigation
measures on projects permitted under
CWA section 404 where the Service
could not do so under its own authority,
by asking the Corps to impose them.

Response: The language regarding the
CWA in Appendix A (A)(2) does not
introduce any new authority or process.
It describes the existing means by which
the Service, under statutory authority in
the CWA, provides recommendations to
the Corps. The Service uses those
recommendations to advise the Corps
on the effects of proposed permitting
actions on aquatic habitats and wildlife
and how to mitigate those effects. The
Corps then decides whether to adopt the
Service�s advice in making their CWA
permitting decision.

Comment (15): One commenter was
concerned that the Policy could be
applied to activities authorized under
CWA section 404 Nationwide Permits
(NWP) that have only minimal
environmental impacts. They said that
the Service should expressly exclude
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activities authorized by NWPs from the 
Policy because such activities have only 
minimal environmental impacts and 
any current mitigation requirements are 
unwarranted. 

Response: Mitigation does apply to 
the NWP program. The Corps addresses 
mitigation for NWP-authorized activities 
in General Condition 23 (77 FR 10285, 
February 21, 2012). Activities 
authorized by NWPs are not excluded 
from this Policy. Also see the agency 
coordination provisions of General 
Condition 31, Pre-construction 
Notification, in the NWPs issued by the 
Corps on February 21, 2012 (77 FR 
10286). For the listed NWPs and in the 
circumstances described in General 
Condition 31, the Service is afforded a 
review opportunity, after which the U.S. 
Army Corps District Engineer will 
consider any comments from Federal 
and State agencies concerning the 
proposed activity�s compliance with the 
terms and conditions of the NWPs and 
the need for mitigation to reduce the
project�s adverse environmental effects
to a minimal level.

Comment (16): One commenter
suggested clarifying the application of
the Policy to the Service�s role in CWA
section 404 permits and mitigation by
adding the following sentence to
Section 3.4, Applicability to Service
Actions: This Policy applies to the
Service�s review of all CWA permits, 
both in coordination and consultation 
roles. 

Response: We agree with the 
commenter that the Policy applies to the 
Service�s review of CWA section 404 
permits. We did not add the suggested 
sentence but address the Service�s 
application of our statutory authority to 
make recommendations that mitigate 
the impacts of these permitted actions 
on aquatic environments in Appendix A 
(A)(2). 

Comment (17): Two commenters 
addressed the Service�s authority under 
the Fish and Wildlife Coordination Act. 
One commenter said the Policy should 
acknowledge that the FWCA is advisory 
in nature. Another commenter said that 
the Policy should acknowledge that the 
FWCA provides a basis for 
recommending mitigation of impacts to 
ecological functions. 

Response: Mitigation 
recommendations the Service makes 
under the FWCA to Federal agencies 
planning water resource development 
projects are advisory. Section 2(a) of the 
FWCA requires agencies to consult with 
the Service whenever the waters of any 
stream or other body of water are 
proposed or authorized to be 
impounded, diverted, channelized, 
controlled, or modified for any purpose 

whatever, with a view to the 
conservation and development of fish 
and wildlife resources. Section 2(b) of 
the FWCA requires that Service reports 
and recommendations be given full 
consideration and included in project 
reports to Congress or to any other 
relevant agency or person for 
authorization or approval. These aspects 
of FWCA compliance are required. 
Adoption of Service recommendations 
by the Federal water resource 
construction agency is not required. 

The FWCA applies to those resources 
described in section 8 of the statute, 
where the terms ��wildlife�� and 
��wildlife resources�� are defined to 
include birds, fishes, mammals, and all 
other classes of wild animals, and all 
types of aquatic and land vegetation 
upon which wildlife is dependent. In 
practice, Service recommendations 
made under FWCA are likely to focus 
on linkages of effects to trust resources, 
as prioritized by Service field and 
regional offices, but recommendations 
can cover resources as the statute 
defines. Because of the breadth of this 
coverage, we agree with the commenter 
that Service recommendations under the 
FWCA can include measures intended 
to address systemic ecological functions 
and agree that the purposes of the 
statute envision this application. 

Comment (18): Several commenters 
addressed the Service�s authority under 
the Migratory Bird Treaty Act (MBTA). 
One commenter said the Service was 
incorrect in describing implied 
authority to permit incidental take of 
migratory birds under the MBTA and 
noted that the Service has no authority 
to require compensatory mitigation for 
incidental take of migratory birds. 
Several commenters said that mitigation 
for migratory birds exceeds MBTA 
authority and that the Policy should 
exclude potential incidental impacts to 
migratory birds under the MBTA until 
the Service establishes statutory or 
regulatory authority to require 
landowners to obtain incidental take 
authorization prior to undertaking 
otherwise lawful activities. They added 
that the MBTA does not directly address 
mitigation or habitat impacts. 

One commenter said the Service was 
incorrect in writing that the Fish and 
Wildlife Conservation Act implicitly 
provided for mitigation of impacts to 
migratory birds. They said that the 
language does not authorize the Service 
to engage in any management activities 
associated with migratory birds, 
particularly over private parties, only 
directing the Service to monitor and 
assess population trends and species 
status of migratory nongame birds. 

Response: The Service has
consistently interpreted the MBTA to
apply to the incidental take of migratory
birds. Currently, there is no express
authority to permit the incidental take
of migratory birds under the MBTA.
Thus, the Service uses an enforcement
discretion approach whereby the
Service provides technical assistance to
project proponents with strategies to
avoid or minimize project-related take
of migratory birds that is not the
purpose of the otherwise legal action.
Under this approach, the Service
recommends voluntary measures that
can mitigate the direct take of migratory
birds and works with project
proponents to address impacts to
migratory bird habitat, including
voluntary compensation for loss of
migratory bird habitat. In May 2015, the
Service published a notice of intent to
conduct a National Environmental
Policy Act review of a proposed rule
that would establish the authority to
permit incidental take as provided by
the Act itself. An environmental impact
statement will evaluate multiple
alternatives for authorizing the
incidental take of migratory birds.
Subsequently, the Service will develop
a regulation that provides the clear
authority to permit incidental take and
require mitigation measures to avoid
and minimize incidental take, and
compensation for unavoidable take.
Until the regulation is finalized, the
Service will continue working with
project proponents and industries to
manage impacts to migratory birds and
their habitats.

The Service does not have specific
statutory authority pursuant to the
MBTA to require Federal action
agencies and/or their permittees to
provide compensatory mitigation for
unavoidable impacts to (loss of)
migratory bird habitat resulting from
federally conducted or approved,
authorized, or funded projects or
activities. However, many Federal
agency-specific authorities, as well as
procedural authorities such as NEPA
and the FWCA, require consultation
with the Service, State natural resource
agencies, and others, and evaluation of
environmental effects of proposed
actions, which may include considering
impacts to migratory bird habitat.
Through these authorities, the Service
may recommend compensatory
mitigation for unavoidable impacts to
migratory bird habitat. Federal action
agencies may include terms and
conditions in permits, licenses, and
certificates that mitigate a full range of
adverse environmental effects, such as
recommendations to compensate for
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unavoidable impacts to migratory bird
habitat, if they determine they have
authority, consistent with their statutes
and regulations, to require such
compensatory mitigation.

In addition, Executive Order (E.O.)
13186 directs Federal agencies ��taking
actions that have, or are likely to have,
a measurable negative effect on
migratory bird populations�� to sign a
Memorandum of Understanding (MOU)
with the Service ��that shall promote the
conservation of migratory bird
populations.��

In Appendix A, we have modified the
text of section (A)(7) to clarify the
requirements of the Fish and Wildlife
Conservation Act and have made minor
clarifying edits to the MBTA text of
section (A)(10).

Comment (19): Four commenters
addressed the Marine Mammal
Protection Act (MMPA) discussion in
Appendix A (A)(9). One commenter
suggested that the Service provide more
clarification on existing authorities
under the MMPA. These included
specifying that this section of Appendix
A only discusses incidental take
authorizations for non-commercial
fishing activities; clarifying
requirements as they apply to military
readiness activities; providing
additional information on other means
of affecting the least practicable adverse
impact; and clarifying that the
permissible methods of taking and the
mitigation and reporting are required
measures as provided under Incidental
Take Regulations (ITRs) and Incidental
Harassment Authorizations (IHAs).

Response: Although the MMPA
section of Appendix A was intended to
provide a general overview for part of
this Act, we agree that Appendix A of
the Mitigation Policy could benefit from
these additional clarifications. We have
revised Appendix A to address these
points as appropriate.

Comment (20): Commenters stated
that the Policy is incompatible with the
MMPA in that it adopts a new position
inconsistent with the existing
regulations or otherwise effects a
substantive change in the MMPA.

Response: This Policy does not alter
or amend any existing regulation, law,
or policy other than the 1981 Policy
itself. Instead, where mitigation
measures are compatible with the
standards of other statutes, e.g., the
MMPA, the Service would recommend
their use. On the other hand, there are
mitigation measures that may be
required under statutes besides the
MMPA regardless of this Mitigation
Policy, e.g., mitigation measures to
ensure the least practicable adverse
impact on a marine mammal species or

stock and its habitat, and on their 
availability for subsistence use. 

Comment (21): Commenters stated 
that the draft mitigation Policy is 
incompatible with the MMPA in that it 
indicates that recipients of incidental 
take authorizations would be required to 
take actions to achieve a net 
conservation gain or no net loss to the 
affected marine mammal species or 
stock. They commented that the Service 
does not have such authority under the 
MMPA. 

Response: The MMPA states that 
species and population stocks should 
not be permitted to diminish beyond the 
point at which they cease to be a 
significant functioning element in the 
ecosystem of which they are a part, and, 
consistent with this major objective, 
they should not be permitted to 
diminish below their optimum 
sustainable population. In this manner, 
the mitigation Policy is compatible with 
the MMPA in that it implies there 
should be no conservation loss. 
However, the Service agrees that the 
MMPA does not require recipients to 
achieve a net conservation gain or no 
net loss to marine mammals. It was not 
the intent of this Policy to make such a 
requirement. Instead, should the Service 
make the required findings under 
section 101(a)(5) of the MMPA and 
authorize incidental take, it would 
prescribe the permissible methods of 
taking and other means of ensuring the 
least practicable adverse impact on the 
marine mammal species or stock and its 
habitat, and on the availability for 
subsistence use as a part of that 
authorization. We have revised 
Appendix A of the Policy to clarify this 
point. 

Comment (22): One commenter 
suggested that the Policy should include 
language to ensure that review and 
consultation under Section 106 of the 
National Historic Preservation Act of 
1996 (NHPA) (16 U.S.C 470 et seq.), as 
amended in 1992, takes place at the 
early planning stage of the action and 
not wait until mitigation is being 
considered. 

Response: We have revised section 3.4 
of the Policy to state that the Service�s 
responsibilities begin ��during early 
planning for design of the action.�� In 
addition, we have added the following 
language: ��Consistent with the NEPA, 
and the NEPA and NHPA Section 106 
Handbook, these reviews will be 
integrated into the decisionmaking 
process at the earliest possible point in 
planning for the action rather than wait 
until mitigation is considered.�� 

Comment (23): One commenter said 
that in Appendix B, to help meet its 
overarching Tribal Trust Doctrine 

responsibilities under the NHPA, the
Service should initiate Section 106
consultation with Indian tribes early
within the time of mitigation planning
for the FWS proposed action (instead of
after the preferred mitigation approach
is selected).

Response: We have revised Appendix
B accordingly. The Service will initiate
Section 106 consultation with Indian
tribes during early planning for Service-
proposed actions, to ensure their rights
and concerns are incorporated into
project design. Consultation will
continue throughout all stages of the
process, including during consideration
of mitigation, and will follow the
Service�s Tribal Consultation Handbook
and the Service�s Native American
Policy.

Comment (24): One commenter
specifically questioned the treatment of
Natural Resource Damage Assessment
actions conducted under CERCLA, OPA,
and the CWA, stating that the
Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment, dated
November 3, 2015, requires that
separate guidance be developed for
when restoration banking or advance
restoration would be appropriate.

Response: When a release of
hazardous materials or an oil spill
injures natural resources under the
jurisdiction of State, tribal, or Federal
agencies, the type of restoration
conducted depends on the resources
injured by the release and, by nature of
the action, must happen after impacts
occur. Thus, this Policy�s preference for
compensatory mitigation measures that
are implemented and earn credits in
advance of project impacts cannot
apply. However, pending promulgation
of further DOI guidance, the tools
provided in section 5 maintain
flexibility useful in implementing
restoration to restore injured resources
under the jurisdiction of multiple
governments, by providing support for
weighing or modifying project elements
to reach Service goals. Therefore, in
agreement with the commenter, we have
made edits to section 5.6 and to
Appendix A to clarify the relationship
of this Policy with Natural Resource
Damage Assessment and the
Presidential Memorandum on
Mitigation.

Comment (25): Two commenters said
that combining the fish and wildlife
resources provisions of the Stream
Protection Rule under the Surface
Mining Control and Reclamation Act
(SMCRA) with the language of the
proposed Mitigation Policy could result
in the Service inserting mitigation
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requirements not otherwise called for in 
a SMCRA permit. 

Response: At the time this Policy was 
completed, the proposed Stream 
Protection Rule, published July 27, 2015 
(80 FR 44436), was not yet finalized. 
The statutory language of SMCRA and 
its implementing regulations, including 
the Stream Protection Rule when 
finalized, will determine the scope of 
resources covered by Service 
recommendations under that statute. 
This Policy does not exceed existing 
statutory or regulatory authority to 
engage in mitigation processes for the 
purpose of making mitigation 
recommendations, and in limited cases, 
specifying mitigation requirements. 
Processes established by applicable 
statutes and regulations are not 
superseded by this Policy. 

G. Exemptions

Comment (26): Several commenters 
provided observations regarding 
exemptions from the Policy. One 
commenter said that the Policy should 
further identify those activities and 
projects that are exempt, adding that the 
Policy should make clear that any new 
procedural or other requirements apply 
only to new project applications or 
proposals. Several commenters said that 
the Policy should not apply to actions 
for which a complete application is 
already submitted. They stated that the 
Policy should apply neither to actions 
already under review nor to actions 
where coordination was initiated prior 
to publication of the final Policy. 

Response: In section 3.3, Exclusions, 
we describe the circumstances when the 
Policy does not apply, but we do not 
specifically exempt any category of 
action. The Policy applies when one or 
more of our authorities apply to the 
review of a particular action for 
purposes of making mitigation 
recommendations. It is the language of 
those authorities that specifies their 
coverage of particular actions and 
resources. In section 3.3, we establish 
that the Policy does not apply when the 
Service has already agreed to a 
mitigation plan for pending actions, 
except in the specified circumstances. 
Complete applications that are 
submitted prior to the finalization of 
this Policy, but that are not yet under 
review, do not satisfy those 
circumstances. If an action is under 
active review as of the date of final 
publication of this Policy, Service 
personnel may elect to apply this Policy 
to that action. For actions where 
coordination was initiated prior to the 
final Policy, Service personnel would 
determine whether that coordination 
constitutes active review. 

Comment (27): Two commenters said 
the Policy should exempt landowners 
who have participated or are currently 
participating in voluntary programs 
designed to conserve endangered 
species. 

Response: We do not specifically 
exempt any category of action in section 
3.3. This Policy, as an umbrella policy, 
integrates all of the Service�s authorities 
for engaging in mitigation. We cannot 
legally exempt the landowners 
referenced by the commenters on the 
basis of their status pursuant to an 
agreement entered into under a single 
authority, because their future actions 
may trigger applicability of one or more 
other authorities. The Policy does not, 
however, override or modify any such 
agreements or substitute for the 
regulations governing those agreements. 

Comment (28): Four commenters 
stated that the Policy should explicitly 
exempt activities with de minimus 
impacts. They said that projects with 
small and/or temporary impacts should 
not be burdened by mitigation 
measures. 

Response: We do not specifically 
exempt any category of action and do 
not exempt actions on the basis of the 
size of activities planned or on the size 
of their impacts. The Policy provides a 
framework to guide Service personnel in 
their review of actions, including their 
application of the mitigation hierarchy 
and their recommendations for 
mitigation. Application of this guidance 
will assist Service personnel in 
determining whether to engage actions 
in mitigation planning and then in the 
formulation of mitigation 
recommendations. Application of this 
guidance could result, in appropriate 
circumstances, in a decision not to 
engage in mitigation planning for 
actions with de minimus impacts, but 
we do not specifically exempt actions 
based on the scale of anticipated 
impacts. 

Comment (29): One commenter stated 
the Policy should include an exemption 
for conservation projects sponsored by 
local, State, or Federal resource agencies 
that seek beneficial restoration and 
implement conservation objectives. 

Response: We do not specifically
exempt any category of action and do 
not exempt actions on the basis of their 
primary purpose. We acknowledge that 
actions designed to restore or create 
habitats are generally less likely to 
require, for example, compensatory 
mitigation, and support their role in 
fulfilling the Service�s larger mission. 
The Policy does not establish new or 
increased scrutiny of conservation or 
restoration actions than under existing 
statutes and regulations. The Service 

may apply this Policy in review of a
conservation action that is intended to
benefit one resource, but may adversely
affect others for which the Service is
authorized to provide mitigation
recommendations and/or mitigation
requirements.

Comment (30): Two commenters
stated that this Policy should not apply
to military testing, training, or readiness
activities. They stated that such an
exclusion is necessary to be consistent
with the Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging
Related Private Investment (November
3, 2015).

Response: The Service interprets the
Presidential Memorandum, which
instructs agencies to develop or update
their mitigation policies, to exempt
agencies that conduct military testing,
training, and readiness activities from
the requirement to update or create
policies for those activities. The
Presidential Memorandum cannot
exempt any particular activity from the
applicability of existing statutory
authority that provides for mitigation.

Comment (31): One commenter stated
the Policy should define or describe
��habitat�� and recommended that the
Service exclude dredge material
placement sites, and other such
manmade areas, from mitigation
planning processes.

Response: Habitat develops on sites
with a history of human manipulation,
including levees, reclaimed mine sites,
timber harvest sites, agricultural areas,
and dredged material placement sites.
The commenter does not reference a
particular timeframe over which their
proposed exemption would be valid. We
note that sites with a history of human
manipulation may have been disturbed
or modified hundreds of years prior,
with multiple episodes of habitat
recovery and re-disturbance in the
intervening years. The Policy does not
exclude areas solely because they are
manmade or disturbed habitats.
Mitigation requirements and
recommendations will be informed by
the framework established in this
Policy, including section 5.5, Valuation.

H. Net Conservation Gain/No Net Loss

Comment (32): Many commenters
addressed the Policy�s mitigation
planning goal to improve (i.e., a net
gain) or, at minimum, to maintain (i.e.,
no net loss) the current status of affected
resources. A number of commenters
supported the goal while a number of
commenters opposed the inclusion of a
net conservation gain. Many
commenters stated that the Service lacks
the statutory authority to implement the
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net gain goal for mitigation planning. 
Several commenters suggested that a net 
gain goal imposes a new standard for 
mitigation and that mitigation 
requirements should be commensurate 
with the level of impacts. Others 
expressed concern about the costs 
associated with achieving a net gain. 

Response: The Policy applies to those 
resources identified in statutes and 
regulations that provide the Service 
with the authority to make mitigation 
recommendations or specify mitigation 
requirements and are described in
section 2 and in Appendix A. The 
purpose of the net conservation goal in 
mitigation planning is to improve 
conservation outcomes to affected 
resources, but the Policy does not 
require project proponents to achieve 
those outcomes. The Policy provides a 
framework for Service recommendations 
to conserve fish, wildlife, plants, and 
their habitats that are negatively affected 
by proposed actions. The identification 
of those means and measures that would 
result in a net conservation gain to the 
affected resources will not only help 
prevent further declines but contribute 
to a net improvement in the status of 
affected species and their habitats. The 
Service will seek a net gain in 
conservation outcomes in developing 
mitigation measures consistent with our 
mission to identify and promote 
opportunities to decrease the gap 
between the current and desired status 
of a resource. 

Comment (33): Several commenters 
questioned the ability to achieve the net 
conservation gain and how it would be 
measured. Other commenters stated that 
the Policy should provide the 
methodology to assess or measure the 
net conservation gain. 

Response: It is beyond the scope of 
the Policy to provide specific 
quantifiable measures to achieve the net 
conservation gain goal. The Service�s 
mitigation goal is to achieve a net 
conservation gain or, at a minimum, no 
net loss of the affected resources. The 
Policy provides the framework for 
assessing the effects of an action and 
formulating mitigation measures 
(sections 5.1 through 5.9) to achieve this 
goal, which will be specific to the 
conservation objectives of the affected 
resources. 

Comment (34): Several commenters 
stated that neither no net loss, nor net 
conservation gain, are compatible with 
the standards of the ESA sections 7 and 
10. One commenter asked that we 
clarify that the net conservation gain 
goal does not modify or expand 
proponents� obligations under ESA 
sections 7 or 10 permitting programs. 
One commenter stated that the Policy�s 

goal would have limited relevance to 
section 10 decisions other than serving 
as an aspiration or goal for negotiating 
conservation measures. One commenter 
asked that we specify how the Policy�s 
goal will be applied to processing 
incidental take permit applications 
under section 10(a)(2)(B)(ii), especially 
for projects predicted to directly kill 
listed species. This commenter added 
that neither no net loss nor net gain is 
an appropriate goal under section 10 if 
the goal implies that impacts at the
individual level will not be minimized
to the maximum extent practicable. 

Response: This Policy is intended to 
guide mitigation for impacts to listed 
species. It does not expand the Service�s 
authorities for recommending or 
requiring mitigation under the ESA. As 
an administrator of the ESA, the Service 
has an obligation to work with others to 
recover listed species and preclude the 
need to list species, including guiding 
compensatory mitigation to offset the 
adverse impacts of actions to threatened 
and endangered species. The Service 
anticipates further defining the 
mitigation goal in relation to 
compensatory mitigation for impacts to 
listed species and designated critical 
habitat in the forthcoming Endangered 
Species Act Compensatory Mitigation 
Policy. 

Comment (35): One commenter 
recommended the use of regional 
conservation goals and objectives in 
developing landscape-scale mitigation 
where the conservation goals and 
objectives are clear, explicit, and 
defensible. The commenter 
recommended that the Policy define a 
conservation goal as a ��formal statement 
describing the future status of a species 
or habitat.�� 

Response: We acknowledge that there 
may be variability in conservation plans 
developed by different entities, and 
agree that the commenter�s descriptions 
are among the possibilities. This Policy 
describes an overall goal of a net 
conservation gain. The Service�s 
mitigation planning goal is to improve 
(i.e., a net gain) or, at minimum, to 
maintain (i.e., no net loss) the current 
status of affected resources, as allowed 
by applicable statutory authority and 
consistent with the responsibilities of 
action proponents under such authority, 
primarily for important, scarce, or 
sensitive resources, or as required or 
appropriate. Service mitigation 
recommendations or requirements will 
specify the means and measures that 
achieve this goal, as informed by 
established conservation objectives and 
strategies. This Policy defines 
conservation objectives as a measurable 
expression of a desired outcome for a 

species or its habitat resources.
Population objectives are expressed in
terms of abundance, trend, vital rates, or
other measurable indices of population
status. Habitat objectives are expressed
in terms of the quantity, quality, and
spatial distribution of habitats required
to attain population objectives, as
informed by knowledge and
assumptions about factors influencing
the ability of the landscape to sustain
species.

I. Landscape-Scale Approach

Comment (36): Two commenters
stated the Policy should include
nearshore, estuarine, and marine
habitats in describing landscapes. They
asked that we clarify that the concept is
inclusive of ecologically connected
areas of the aquatic environment, such
as watersheds.

Response: We concur with the
commenters that the definition of and
concept of landscape and a landscape
approach must include aquatic
environments. The concept does
include ecologically connected areas of
the aquatic environment such as
watersheds. The existing definition of
landscape in section 6 accommodates
this inclusion.

Comment (37): Three commenters
suggested providing more clarity
regarding what it means to take a
landscape approach to mitigation in the
absence of an existing conservation
plan. They said that a landscape
approach in the absence of an
appropriate plan will necessitate an
analytical process and the Policy should
identify the information that should be
used in such a process. They suggested
adopting language from the rule on
Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325
and 332 (Corps) and 40 CFR part 230
(Environmental Protection Agency
(EPA)), 33 U.S.C. 1344, that describes
the Corps and EPA watershed approach
in the absence of appropriate plans.

Response: The availability of plans
will be variable, and the Policy�s
instruction to Service staff to take a
landscape approach when conservation
plans are not available is sound. The
diversity in the habitats, species, project
impacts, and mitigation in the
implementation of the Service�s suite of
mitigation authorities make detailed
specification of landscape approach
instructions beyond the scope of this
umbrella policy. In concurrence with
the commenters, we have added text to
the end of section 5.1, Integrating
Mitigation with Conservation Planning.

Comment (38): Multiple commenters
expressed concerns regarding how the
landscape approach will be
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implemented, suggesting that clarity be 
provided through specific criteria, 
guidance on process, and how data will 
be used or appropriateness of data, for 
consistent application. 

Response: The Service has written the 
national Policy in a manner that 
facilitates further clarification on a 
regional scale. As with many of the 
decisions made in impact analysis, 
determination of appropriate assessment 
methodologies including landscape 
scale must occur on a project-by-project 
basis, under the authority at hand, with 
information most appropriate for the 
site or region of impact. Section 5.3.3 
allows the Service flexibility in 
methodology to meet this need by 
allowing use of any methodology that 
allows comparison of present to 
predicted conditions, measures 
beneficial and adverse impacts by a 
common metric, and predicts effects 
over time. We look forward to using 
existing means of engagement at the 
local and State level, when working 
with the States, tribes, and other 
partners through existing authorities 
while developing programs and 
additional guidance to seek mutual 
goals and avoid inconsistency. 

J. Advance Mitigation Planning at Larger 
Scales 

Comment (39): Two commenters 
stated that the term ��Advance 
Mitigation Planning at Larger Scales�� in 
section 5.1, Integrating Mitigation with 
Conservation Planning, might be 
confused with the Policy�s preference 
for Advance Mitigation in section 5.7.1, 
Preferences. 

Response: We agree and have changed 
the term within section 5.1 to read 
��Proactive Mitigation Planning at Larger 
Scales.�� 

K. Climate Change

Comment (40): Many commenters 
addressed the Policy�s inclusion of 
climate change in assessing the effects 
of a proposed action and mitigation. 
One commenter stated the Policy should 
make it a requirement that climate 
change be assessed, while others urged 
the Service to refrain from using climate 
change projections to govern mitigation 
efforts. Several commenters stated that 
climate change predictions and the 
effects to species and their habitats are 
uncertain and that the current state of 
climate projections are not of a scale 
sufficient to assess project-related 
impacts or mitigation. Several 
commenters suggested the Policy 
include guidance on how the effects of 
climate change should be determined. 
One commenter stated the Service 
should ensure that the temporal scope 

of the analyses is well defined and 
supported by data and that the impacts 
to species and their habitats can be 
assessed with reliable predictability. 

Response: Consistent with the 
Departmental Manual Chapter (600 DM 
6), this Policy recommends that climate 
change be considered when evaluating 
the effects of an action and developing 
appropriate mitigation measures. The 
Service recognizes that the science of 
climate change is advancing and 
assessment methodologies are 
continually being refined to address the 
effects of climate change to specific 
resources and at differing scales. 
Because of the broad scope of resources 
covered by this Policy and the evolving 
state of climate change science and 
assessment methodologies, including 
specific information on these topics is 
beyond the scope of the Policy. 
Therefore, the Policy is written with 
language to ensure that it does not 
become quickly outdated as 
methodologies evolve. As stated in 
section 5.3, Assessment, the Service will 
use the best available information and 
methodologies when considering the 
effects of climate change to the 
resources covered by this Policy and in 
designing mitigation measures. 

Comment (41): One commenter 
provided an in-depth discussion of the 
broad-scale consequences of greenhouse 
gas emissions, climate change, and 
carbon sequestration. 

Response: The Service shares the 
commenter�s emphasis of the 
importance of climate change as a 
systemic challenge that must be a focus 
of integrated natural resource 
management. That is why it is written 
in the Policy to inform the scale, nature, 
and location of mitigation measures 
when employing the Policy�s 
fundamental principle of using the
landscape approach (section 4.c). It is 
not possible to provide exhaustive 
details for addressing climate change in 
this umbrella policy. Our mitigation 
authorities give us ability to recommend 
mitigation for impacts to species and 
habitats, but we do not have explicit 
authorities to recommend offsets for 
carbon emissions. In the course of 
integrating mitigation with conservation 
planning (section 5.1), assessing project 
impacts and formulating mitigation 
measures (section 5.3), and 
recommending siting of compensatory 
mitigation (section 5.7.1), this Policy 
directs Service staff to integrate 
consideration of climate change. 

L. Collaboration and Coordination

Comment (42): Several commenters 
supported the Policy�s clear desire for 
collaboration and coordination with 

stakeholders. However, other
commenters were concerned with the
lack of detail in regard to coordination
with State, tribal, or other local
conservation partners during various
steps in the process, and the extent to
which data, analyses, and expertise of
these entities will be used, and conflict
with existing planning efforts avoided.
Multiple comments indicated the
importance of early coordination with
State, tribal, and Federal organizations,
local conservation partners, and private
landowners, especially to avoid delay in
the process. Some commenters
requested minimum standards for plans
or data, and indicated multiple types of
plans or data that would be useful (e.g.,
ESA Recovery Plans, State Wildlife
Action Plans, watershed plans, State
natural heritage data, and plans
associated with State or metropolitan
transportation planning processes). One
commenter in particular pointed to the
importance of collaborating to avoid
conflicts and ��negative externalities�� for
Alaska and its citizens. Multiple
commenters requested we specifically
list State and local entities in section
5.2.

Response: State and local
conservation partners often have data or
planning documents important to
project mitigation scenarios. Thus, we
acknowledge the benefits of
collaboration and coordination in the
early planning and design of mitigation
in section 5.2. We look forward to using
existing means of engagement at the
local and State level, when working
with the States, tribes, and other
partners through existing authorities
while developing programs to seek
mutual goals and avoid inconsistency.
Therefore, we revised the text in
sections 4(c) and 5.2(a) and (d) to better
reference local government entities.

Comment (43): One commenter
requested reaffirmation that States can,
with guidance and participation of the
Service, develop and implement
mitigation programs to achieve Service
mitigation goals, while aligning with
local conservation plans and multiple
use objectives. Several commenters
requested identification of specific
Service representatives to engage in
these planning efforts, and clarification
on process, especially to avoid disputes
related to inconsistency. One
commenter requested the Service
require State concurrence with
recommendations when related to
resources under State authority; others
were specifically concerned with the
Policy�s interface with current
mitigation systems.

Response: We agree that alignment
with local mitigation efforts mutually
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benefits conservation agencies, and this
Policy formally recognizes the shared
responsibility with State, local, and
tribal governments, and other Federal
agencies and stakeholders. We look
forward to using existing means of
engagement at the local and State level,
when working with the States, tribes,
and other partners through existing
authorities while developing programs
to seek common goals and avoid
inconsistency.

Comment (44): Several commenters
requested more information specifically
on how conflicts between agencies or
regulations, plans, or mitigation or
permitting requirements would be
handled.

Response: Conflicts between agencies
are handled through direct engagement
and through existing mechanisms that
will be unchanged by this Policy. For
example, in NEPA, regulations at 40
CFR part 1504 establish procedures for
referring Federal interagency
disagreements concerning proposed
major Federal actions that might cause
unsatisfactory environmental effects to
the Council on Environmental Quality.
The same regulations provide means for
early resolution of such disagreements.
In CWA permitting processes,
disagreements over issuance of specific
permits or on policy issues between the
Service and Corps or between EPA and
the Corps are resolved following
procedures established at section 404(q)
of that act and detailed within a
Memorandum of Agreement between
the agencies. The Corps/EPA joint 2008
Compensatory Mitigation Rule also
features a dispute resolution process for
agencies to resolve disagreements
concerning the approval of mitigation
banks or in-lieu-fee programs. We will
continue to use existing processes.

Comment (45): One commenter
requested that the Service include
requirements that all mitigation data,
including data associated with amount
and type of mitigation, ecological
outcomes, landscape scale and
conservation plans used in mitigation
planning, and monitoring be made
public in an easily accessible manner,
such as being submitted electronically
to publicly available databases.

Response: We agree that data should
be made broadly available to facilitate
future conservation at a landscape level,
dependent on the relevant regulations
under which the mitigation is required.
If there is the potential for disclosure of
personal, private, or proprietary
information, there are limitations on the
Service�s or other agencies� ability to
require public availability. While most
of the Service�s mitigation authorities
allow for recommendations, the ability

to disclose monitoring data may be at 
the discretion of another agency. A 
blanket requirement to post all 
monitoring data to public databases 
would, therefore, be beyond the scope of 
this Policy. 

M. Assessment 

Comment (46): One commenter stated
that indirect effects from some actions
are greater than the direct effects and
should, therefore, be made more
prominent in the Policy.

Response: We added indirect and
cumulative impacts to section 5.3 of the
Policy.

Comment (47): Several commenters
expressed concern regarding the use of 
best professional judgment during and 
as subjective predictions of impact, as 
described in section 5.3.4. Some 
commenters seemed particularly 
concerned about coincidental changes 
in magnitude of probable impacts 
caused by indirect sources, or those 
falling outside Service jurisdiction, such 
as climate change. 

Response: The Service, in section 5.3,
allows use of ��best professional
judgment�� using information described
in the remainder of that section
(recognition of and adjustment for
uncertainty, use of information
provided by the action proponent, and
best available methodologies to predict
impact). Thus, even where predictions
may be uncertain, the Service will
support decisions on the best available
scientific information. As with many of
the decisions made in impact analysis, 
prediction of impacts through time must 
occur on a project-by-project basis, 
under the authority at hand, with 
information most appropriate for the 
site or region of impact. We look 
forward to using existing means of 
engagement at the local and State level, 
when working with the States, tribes, 
and other partners through existing 
authorities while developing programs 
and additional guidance to seek mutual 
goals and avoid inconsistency. 

Comment (48): Multiple commenters
stated that assessment methodologies
should be designed to ensure
predictable mitigation credits, measure
both beneficial and adverse effects, and
be based on biological and/or habitat
conditions that are accurate, sensitive,
repeatable, and transparent. Two 
commenters were concerned that the 
Service should provide additional 
guidance to Federal and State agencies 
to avoid inefficiencies, and provide 
clarification in methodologies. 

Response: As with many of the 
decisions made in impact analysis, 
determination of appropriate assessment 
methodologies must occur on a project- 

by-project basis, under the authority at
hand, with information most
appropriate for the site or region of
impact. Section 5.3.3 allows the Service
flexibility in methodology to meet this
need by allowing use of any
methodology that compares present to
predicted conditions, measures
beneficial and adverse impacts by a
common metric, and predicts effects
over time. We look forward to using
existing means of engagement with the
States, tribes, and other partners
through existing authorities while 
developing programs and additional 
guidance to seek mutual goals and avoid 
inconsistency.

Comment (49): One commenter
suggested that ��key ecological
attributes�� (KEA) be used as a
landscape-scale mitigation framework to
guide impact assessment and ensure
��like for like�� benefits. The commenter
categorized KEAs as: (1) Size (measure
of a resource�s area of occurrence or
population abundance); (2) condition
(measure of the biological composition,
structure, and biotic interactions that
characterize the space in which the
resource occurs); and (3) landscape
context (assessment of the resource�s
environment including the ecological
processes and regimes that maintain it,
and connectivity that allows species to
access habitats and resources or allows
them to respond to environmental
change through dispersal or migration).

Response: While use of the
assessment approach involving
application of KEAs would be
consistent with the assessment
principles and attributes of the best
available effect assessment
methodologies that we describe in
section 5.3, we do not specify use of
specific methodologies because the
Policy�s breadth of geographical,
ecological, and authority coverage
warrant flexibility.

Comment (50): One commenter stated
the Policy should provide science
quality standards while another
commenter stated that science provided
by a project proponent to support a
mitigation action should be evaluated
fairly.

Response: As stated in the Policy, the
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy. This will
include an objective evaluation of
science-based information provided by
the project proponent.
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N. Evaluation Species

Comment (51): Numerous
commenters expressed opinions and
concerns on how the evaluation species
should be selected. Suggestions focused
on coordination with States and other
parties and on selecting species
identified in local government plans
that have met appropriate standards or
in State Wildlife Action Plans.

Response: The Policy is not meant to
be exhaustive in identifying the
resources or characteristics of
evaluation species. The Service
recognizes that there may be existing
plans (e.g., local government plans,
State Wildlife Action plans) other than
those identified in the Policy as well as
other characteristics that may be useful
in mitigation planning depending on the
specific action and the affected
resources. We agree that the use of
existing plans such as State Wildlife
Action plans or other sources that have
established species conservation
objectives will be useful in selecting
evaluation species within the affected
area. The Service will work with project
proponents and other stakeholders in
reviewing existing plans and identifying
evaluation species for a specific action
following the guidance outlined in
section 5.4, Evaluation Species.

Comment (52): One commenter stated
that section 5.4, Evaluation Species
should be expanded to focus beyond
evaluation species to species and their
habitats for use in impact assessments
and mitigation planning.

Response: Section 5.4 in the Policy
adequately addresses the identification
and characteristics of evaluation
species, and does not need to be
expanded. The purpose of selecting
evaluation species is part of the Policy�s
framework to evaluate affected habitats
and make mitigation recommendations
based on their scarcity, suitability, and
importance to achieving conservation
objectives as discussed in section 5.5,
Habitat Valuation.

Comment (53): A number of
commenters suggested that the Policy�s
approach to evaluation species will
expand the Service�s jurisdiction to all
wildlife and that mitigation will be
required for species (and habitats) for
which there is no direct statutory or
regulatory obligation.

Response: Evaluation species are a
utility used by agencies in mitigation
planning. The Service defines them as
the fish, wildlife, and plant resources in
the affected area that are selected for
effects analysis and mitigation planning.
We need evaluation species because we
cannot exhaustively assess all impacts
and formulate mitigation for all

resources affected by a proposed action. 
The purpose of Service mitigation 
planning is to develop a set of 
recommendations that, if implemented 
with the proposed action as a package, 
would achieve conservation objectives 
for the affected resources. Accordingly, 
the Service would select evaluation 
species for which conservation 
objectives have the greatest overlap with 
the effects of a proposed action. The 
Service will select others to represent 
the suite of fish and wildlife impacts 
caused by an action. The Policy 
provides guidance for selecting 
evaluation species and is not a means of 
expanding our jurisdiction. Evaluation 
species are, in effect, a planning tool 
and were a major feature of the 1981 
Policy. 

Comment (54): A number of 
commenters addressed the selection of 
evaluation species in those instances 
identified in the Policy where an 
evaluation species does not need to 
occur within the affected habitat: 
Species identified in an approved plan 
that includes the affected area, or the 
species is likely to occur in the affected 
area during the reasonably foreseeable 
future with or without the proposed 
action due to natural species succession. 
One commenter stated that the Policy 
places clear and defined limits on what
constitutes both the ��reasonably
foreseeable future�� and ��natural species 
succession�� when selecting evaluation 
species so mitigation actions are not 
overly expansive. Some commenters 
questioned the Service�s authority to 
expand the scope of analysis to species 
that do not occur in the affected area but 
could occur at some point in the 
foreseeable future due to natural species 
succession. 

Response: The selection of evaluation 
species that is not currently present in 
the affected area was a component of the 
Service�s 1981 Policy. Under this Policy, 
the Service retains the ability to 
consider such selections, as authorities 
permit. Such selections will be subject 
to the conditions described in section 
5.4 and are not a means of expanding 
the Service�s authorities. 

Comment (55): A few commenters 
stated that there is no basis for 
evaluating other non-listed species 
when assessing actions under the ESA, 
while another commenter expressed 
concern that the consultation and 
permitting for specific species will be 
complicated by the addition of 
evaluation species resulting in 
additional analysis and costs. 

Response: Nothing in this Policy 
supersedes statutes and regulations 
governing treatment of federally listed 
species. Section 5.4, Evaluation Species, 

provides guidance on the selection of
evaluation species that the Service will
recommend in the assessment of
affected resources and mitigation
planning. The Service will recommend
the smallest set of evaluation species
necessary to relate the effects of an
action to the full suite of affected
resources. In instances where the
Service is required to issue a biological
opinion, permit, or regulatory
determination for a specific species, that
species will be, at a minimum,
identified as an evaluation species. The
recommendation to use additional
evaluation species will depend on the
specific project and affected resources.
Use of evaluation species beyond
federally listed species will improve
conservation outcomes for other
resources affected by an action, but the
Policy does not require such usage.

Comment (56): One commenter stated
that the Policy creates a new category of
species by using evaluation species.

Response: Evaluation species is not a
new term and has been brought forth
from the Service�s 1981 Policy. Section
5.4, of the Policy, Evaluation Species,
provides additional guidance on the
selection and use of evaluation species
to assess impacts and develop
mitigation strategies.

O. Habitat Valuation

Comment (57): Several commenters
requested the Service provide additional
details on habitat valuation in section
5.5 of the Policy. To avoid the potential
for ��lengthy disputes�� between the
Service and other stakeholders in
mitigation planning, some
recommended including measurable/
repeatable metrics in the Policy for
quantifying habitat scarcity, suitability,
and importance. Others wanted a very
clear standard for identifying ��habitats
of high-value,�� for which the Policy
guidance is to avoid all impacts.

Response: The scope of the Policy
covers all authorities that give the
Service a role in mitigating the impacts
of actions to fish and wildlife resources,
which encompasses a broad range of
action types and species. The types and
quality of available information vary
widely across this range; therefore,
highly prescriptive methods of habitat
valuation are not advisable. Scarcity,
suitability, and importance are the
characteristics most relevant to our
purpose for habitat valuation, which is
to inform the relative emphasis we place
on avoiding, minimizing, and
compensating for impacts to the
conservation of evaluation species. Our
definitions of these parameters are
sufficiently clear to provide useful
guidance to Service personnel in
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formulating mitigation 
recommendations to action proponents. 
However, we have revised the Policy to 
clarify that ��habitats of high-value�� are 
those that are rare and both highly 
suitable for, and important to, the 
conservation of the evaluation species. 

Our authority to require specific 
mitigation actions of action proponents 
is limited, and is governed by the 
regulations of the statute that confers 
such authority, not this Policy. Our goal 
with this Policy is to provide a common 
framework for the Service to apply 
when identifying mitigation measures 
across the full range of our authorities 
to promote better conservation 
outcomes for species. Service personnel 
are obligated to explain mitigation 
recommendations, including our 
valuation of the affected habitats. Action 
proponents may adopt or reject Service 
recommendations about how they may 
maintain or improve the status of 
species as part of their proposed actions. 
Therefore, we do not anticipate ��lengthy 
disputes�� between the Service and 
action proponents over habitat 
valuations. 

Comment (58): Several commenters 
recommended that the Service use 
habitat valuation as the basis for 
variable mitigation standards or goals, 
similar to the 1981 Policy. 

Response: This Policy adopts a 
minimum goal of no-net-loss for 
mitigating impacts to evaluation 
species, regardless of the value of the 
affected habitat, which is a fundamental 
change relative to the 1981 Policy. 
Instead of determining variable 
objectives that apply to affected 
habitats, variable habitat value informs 
the priority we assign to avoid, 
minimize, and compensate for impacts 
to evaluation species. Our rationale for 
this change is that all occupied habitats 
contribute to the current status of an 
evaluation species. Discounting the 
contribution of lower value habitat 
would increase the difficulty of 
achieving conservation objectives for 
evaluation species. However, we 
recognize that to maintain or improve a 
species� status, it is more efficient to 
avoid and minimize impacts to higher 
value habitats, and to minimize and 
strategically compensate for impacts to 
lower value habitats. The Service will 
engage action proponents in mitigation 
planning only when we have authority 
to do so and when an action may 
adversely affect resources of 
conservation interest to a degree that 
warrants application of the Policy. 

Comment (59): Two commenters 
recommended the Service retain the 
four Resource Categories of the 1981 
Policy. 

Response: In the 1981 Policy, the 
Resource Categories established variable 
mitigation objectives based on habitat 
value, which was a function of scarcity 
and suitability. Under this Policy, the 
objective is a minimum of no net loss, 
regardless of habitat value. Instead, 
habitat value informs the priority we 
assign to avoid, minimize, and 
compensate for impacts. By adding 
habitat ��importance�� to the scarcity and 
suitability parameters of the 1981 
Policy, the revised Policy more 
explicitly integrates mitigation 
recommendations with conservation 
strategies applicable to the evaluation 
species. Our valuation considers all 
three parameters, and we will seek to 
avoid and minimize impacts to habitats 
of higher value, and to minimize and 
compensate for impacts to habitats of 
lower value. We considered prescribing 
a prioritization of mitigation types 
through a revised resource category 
system but determined that it added 
little practical value beyond stating that 
we should recommend avoiding impacts 
to rare habitats that are of both high 
suitability and importance (the 
equivalent of Resource Category 1 in the 
1981 Policy) and give greater emphasis 
to compensating for impacts to low- 
value habitats. 

Comment (60): Three commenters 
expressed specific concerns about the 
three habitat-valuation parameters, each 
recommending possible revisions/ 
substitutions. One stated that our 
definition of importance was mostly a 
function of scarcity and/or suitability, 
and suggested substituting 
��irreplaceability�� and ��landscape 
position�� as more independent 
parameters. Another suggested that 
��unique and irreplaceable�� was the 
criterion for recommending avoiding all 
impacts to a habitat, as opposed to high- 
value assessed by all three valuation 
parameters. The third urged the Service 
to use ��vulnerability�� as an additional 
parameter. 

Response: Our definitions of the three 
habitat-valuation parameters are distinct 
and do not overlap, but we recognize 
potential correlations between the 
parameters (e.g., rare habitats of high 
suitability are very likely also of high 
importance). Our definition of 
importance captures the significance of 
a location in the conservation of a 
species, regardless of its scarcity or 
suitability, and we disagree that 
importance is mostly a function of 
scarcity and suitability. The definition 
of importance refers to both the ability 
to replace the affected habitat and its 
role in the conservation of the 
evaluation species as a core habitat, a 
linkage between habitats, or its 

provision of a species-relevant
ecological function. Therefore,
��irreplaceability�� and ��landscape
position�� are already considered in the
importance parameter.

A ��unique�� habitat is the rarest
valuation possible on the scarcity
parameter, and an ��irreplaceable��
habitat rates high on the importance
parameter. The third parameter,
suitability, is defined as ��the relative
ability of the affected habitat to support
one or more elements of the evaluation
species� life history compared to other
similar habitats in the landscape
context.�� A unique habitat would have
no other similar habitats in the relevant
landscape context for comparative
purposes; therefore, its suitability is not
assessable. In practice, if a unique and
irreplaceable habitat is supporting an
evaluation species, we will consider it
as a ��high-value�� habitat under this
Policy.

Our view of ��vulnerability�� as a
habitat-valuation parameter is that it is
difficult to define and assess
consistently. A workable definition
would likely overlap substantially with
the scarcity parameter, which is more
readily evaluated given data about the
spatial distribution of a habitat type in
the relevant landscape context, and also
with the replicability concept under the
importance parameter. Regardless
whether a non-overlapping definition is
possible, adding vulnerability as a
fourth habitat-valuation parameter
would then dilute the influence of the
other three. Scarcity and suitability,
which were features of the 1981 Policy,
and importance, which is applicable to
interpreting how conservation plans
describe the significance of particular
areas, are each amenable to reasonably
consistent assessment by Service
personnel. These three parameters
sufficiently serve the purpose of habitat
valuation under this Policy, which is to
prioritize the type of mitigation we
recommend.

Comment (61): One commenter
suggested that when more than one
evaluation species uses an affected
habitat, some situations may warrant
not using the highest valuation to
govern the Service�s mitigation
recommendations, contrary to the
Policy�s guidance in section 5.6.3. The
commenter offered the following
example of such a situation. An affected
habitat is used by two evaluation
species; but regulatory requirements
(e.g., ESA compliance) apply to the
species associated with the lower
habitat valuation, and conservation
bank credits are available to compensate
for impacts to this species. Two other
commenters requested clarification of
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the Service�s methodology for valuation 
of a habitat used by multiple evaluation 
species. 

Response: Because the goal of the 
Policy is to improve, or at minimum, 
maintain the current status of evaluation 
species, the Policy�s guidance to assign 
the highest valuation among evaluation 
species associated with an affected 
habitat most efficiently achieves this 
goal for all evaluation species. Avoiding 
or minimizing impacts to the higher 
value habitat reduces the level of 
compensation necessary to achieve the 
Policy goal for both species. The 
availability of conservation bank credits, 
while advantageous, should not dictate 
Service recommendations for achieving 
the Policy goal. 

Although species to which regulatory 
requirements apply, such as species 
listed under the ESA, are automatic 
evaluation species under the Policy, the 
Policy does not assign priorities among 
evaluation species. Accordingly, our 
habitat-valuation methodology is the 
same whether one or multiple 
evaluation species use an affected 
habitat. The scarcity parameter is not 
species-specific; however, the suitability 
and importance parameters are. A 
particular affected habitat is not 
necessarily of the same suitability for 
and importance to different evaluation 
species and may, therefore, receive 
different valuations. The highest
valuation informs the relative priority 
for avoiding, minimizing, and 
compensating for impacts. 

P. Mitigation Hierarchy

Comment (62): We received 
comments from many entities related to 
our use of the mitigation hierarchy 
concept in the Policy. Most expressed 
support for strict adherence to the 
avoid-minimize-compensate sequence 
of the hierarchy and concern that the 
Policy�s recognition of circumstances 
warranting a departure from this 
preferred sequence provides Service 
personnel an inappropriate amount of 
discretion. Others supported such 
departures and requested greater 
specificity in defining the circumstances 
that would justify greater emphasis on 
compensation. 

Response: The first three general 
principles listed in section 4 will guide 
the Service�s application of the 
mitigation hierarchy: (a) The goal is to 
improve or, at minimum, to maintain 
the current status of affected resources; 
(b) observe an appropriate mitigation 
sequence; and (c) integrate mitigation 
into a broader ecological context with 
applicable landscape-level conservation 
plans. Action- and resource-specific 
application of these principles under 

the framework of section 5 will 
determine the relative emphasis that 
Service mitigation recommendations 
afford to measures that avoid, minimize, 
and compensate for impacts. 

We are clarifying Service 
determinations of ��high-value habitat,�� 
for which the Service recommendation 
is to avoid all impacts. Consistent with 
our commitment to the mitigation 
hierarchy under Principle ��b�� of section 
4, the Service will not recommend 
compensation as the sole means of 
mitigating impacts when practicable 
options for avoiding or minimizing 
impacts are available. However, to 
achieve the Policy�s goal of maintaining
or improving the status of evaluation 
species, all Service mitigation 
recommendations will necessarily 
include some degree of compensation, 
unless it is the rare circumstance where 
it is possible to avoid all impacts while 
still accomplishing the purpose of the 
action or we are compelled to 
recommend the no-action alternative. 
Our habitat-valuation guidance (section 
5.5) informs the relative emphasis we 
place on the mitigation types in the 
hierarchy. Higher valued habitats 
warrant primarily avoidance and 
minimization measures, in that order, to 
the maximum extent practicable.
Compensation is likely, but not
necessarily, a more effective means of
maintaining or improving the status of
species affected in lower valued
habitats. Applicable conservation plans
for the evaluation species (Principle ��c��
of section 4) will inform Service
personnel whether compensation
should receive greater emphasis. Service
personnel are obligated to explain
recommendations per the guidance of
section 5.8, Documentation.

Comment (63): One commenter stated
the Policy should include a mechanism
to credit a project proponent for 
implementing avoidance or
minimization measures. 

Response: Avoidance and 
minimization are components of the 
mitigation hierarchy. Impacts that are 
avoided will negate the need for further 
mitigation measures. Impacts that are 
minimized will lessen the need to 
reduce, rectify, and compensate for 
residual impacts. 

Comment (64): One commenter 
requested the Policy clarify how 
mitigation credits will be calculated at 
banking sites and that the Policy should 
provide for the ability to ��stack�� credits. 
Another commenter suggested the 
Policy include the definition of the term 
��credit.�� 

Response: This is not a compensatory 
mitigation policy. It is beyond the scope 
of this Policy to provide detailed 

procedural or operational information.
Based on the applicable authority, such
implementation detail for compensatory
mitigation processes is provided in
other regulatory or policy documents.
For example, details for CWA processes
is provided through regulation
(Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325
and 332 (USACE) and 40 CFR part 230
(EPA), 33 U.S.C. 1344). For ESA
processes, the Service expects to finalize
such guidance through policy (see
proposed ESA Compensatory Mitigation
Policy at (81 FR 61032�61065,
September 2, 2016)).

Q. Avoidance

Comment (65): Several commenters
strongly supported the Policy�s
statements on avoidance, or said the
Policy should increase the emphasis on
avoidance generally, and especially
with respect to the most highly valued
resources. They suggested the Policy
more strongly acknowledge that some
habitats are unique and irreplaceable,
making the ��no action�� alternative the
only way of achieving conservation
goals for species that depend on those
habitats. They added that ensuring the
long-term protection of high-value
habitat is especially critical for
imperiled species.

Some commenters said the Policy
should not require avoidance of all
impacts to high-value habitats, as strict
adherence to this measure has the
potential to stop crucial infrastructure
projects. They said requiring avoidance
ofhigh-value habitats and imposing
limitations on timing, location, and
operation of the project will result in
added project costs. They proposed that
avoidance recommendations be made or
implemented on a case-by-case basis.
Some commenters suggested the Policy
clarify the Service�s authority for
recommending a ��no action��
alternative. One commenter said the
Service cannot recommend avoidance of
all impacts when such a position would
deny a property owner any beneficial
use of their property. Otherwise, a
regulatory taking would result.
Commenters said that because the
Service has no basis to deny an action,
the Policy should expressly state it does
not allow for the Service to veto
proposed projects on which it consults.

Response: We agree the proposed
Policy�s existing statements regarding
recommendation of avoidance of
impacts to high-value habitats are
important themes, as they were in the
1981 Policy. For clarity, we have edited
section 4, General Policy and Principles,
to add a principle highlighting the
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Service�s policy of recommending 
avoidance of high-value habitats. 

This Policy provides a common 
framework for identifying mitigation 
measures. It does not create authorities 
for requiring mitigation measures to be 
implemented. The authorities for 
reviewing projects and providing 
mitigation recommendations or 
requirements derive from the 
underlying statutes and regulations. On 
a case-by-case basis, as noted in the 
Policy at section 5.7, Recommendations, 
we may recommend the ��no action�� 
alternative when appropriate and 
practicable means of avoiding 
significant impacts to high-value 
habitats and associated species are not 
available. These recommendations will 
be linked to avoiding impacts to high- 
value habitats. Depending on the spatial 
configuration and location of habitats 
relative to project elements, 
recommending avoidance of all impacts 
to high-value habitats will not always 
equate to recommending no action. 

Also, we note that the Policy does not 
indicate avoidance of all high-value 
habitats is required. The Policy provides 
guidance to Service staff for making a 
recommendation to avoid all high-value 
habitats or to adopt a ��no action�� 
alternative in certain circumstances. If 
we provide such materials to an action 
agency for consideration in their 
authorization process, a regulatory 
taking would not result from making 
recommendations. This Policy will not 
effectively compel a property owner to 
suffer a physical invasion of property 
and will not deny all economically 
beneficial or productive use of the land 
or aquatic resources. This Policy 
provides a common framework for the 
Service to apply when identifying 
mitigation measures across the full 
range of our authorities, including those 
for which we may require mitigation. 
This broad program direction for the 
Service�s application of its various 
authorities does not itself result in any 
particular action concerning a specific 
property. In addition, this Policy 
substantially advances a legitimate 
government interest (conservation of 
species and their habitat) and does not 
present a barrier to all reasonable and 
expected beneficial use of private 
property. 

Comment (66): Three commenters 
said identifying and requiring avoidance 
of all high-value habitat conflicts with 
the statutory and regulatory 
requirements of the ESA. They pointed 
out that regulations at 50 CFR 
402.14(i)(2) state reasonable and 
prudent measures cannot alter basic 
design, location, scope, duration, or 
timing of an action. They said the 

Service would prohibit any activity 
impacting areas determined to be high- 
value habitat and that no such parallel 
requiring complete avoidance exists 
under the ESA. They said the Service 
has no authority to mandate the 
complete avoidance of designated 
critical habitat or require all impacts to 
critical habitat be offset with mitigation 
measures that achieve a net gain or no 
net loss. 

Response: The Policy does not 
prohibit any activity impacting areas 
determined to be high-value habitat. 
The Policy provides guidance to Service 
staff for making a recommendation to 
avoid all high-value habitats or to adopt 
a ��no action�� alternative in certain 
circumstances. Through the Policy, we 
are neither requiring nor mandating the 
complete avoidance of designated 
critical habitat. Regulations and 
procedures that implement the ESA are 
not superseded. The Policy does apply 
to all species and their habitats for 
which the Service has authorities to 
recommend mitigation on a particular 
action, including listed species and 
critical habitat. Although the Policy is 
intended, in part, to clarify the role of 
mitigation in endangered species 
conservation, nothing in it replaces, 
supersedes, or substitutes for the ESA 
implementing regulations. In early 
stages of interagency consultation under 
the ESA, we routinely provide advice to 
action agencies on avoiding impacts to 
listed species and designated critical 
habitats that may be reflected in
subsequent project descriptions or in
action agency permits or authorizations. 
The provision of that advice is 
consistent with the Policy�s guidance to 
Service staff on recommending 
avoidance of all high-value habitats. 

Comment (67): One commenter said 
requiring onsite avoidance can lead to 
piecemeal mitigation and undermines 
the goal of supporting regional 
mitigation planning. They suggested 
removing the preference for onsite 
avoidance over compensatory mitigation 
to better support regional mitigation 
planning goals. 

Response: The Service agrees that 
defaulting to avoidance can, in some 
cases, result in a less desirable outcome 
than pursuing compensatory mitigation 
elsewhere that better serves broader 
landscape-level conservation goals. 
However, in the Policy, we note that 
those cases involve impacts to lower 
value habitats. Even then, the Service 
will consider avoidance, consistent with 
the mitigation hierarchy. For the most 
highly valued habitats, the Policy guides 
Service staff to recommend avoidance. If 
adopted, recommendations to avoid 
impacts to high-value habitats directly 

support regional mitigation planning by
ensuring the scarcest, most suitable, and
most important habitats within a
landscape remain unaltered.

Comment (68): Three commenters
discussed whether avoidance of all
impacts to high-value habitats is always
necessary or desirable. They asked what
the Service�s response would be when
an action is likely to be implemented
despite recommendations to avoid high-
value habitats. They suggested the
Policy recognize that avoidance of all
impacts to high-value habitats is not
always necessary or practicable, and
that unavoidable impacts to those
resources will sometimes be authorized.

Response: Through this Policy, we
provide guidance to Service staff that
recommendations should seek to avoid
all impacts to habitats they determine to
be of high-value. Therefore, our policy
is that it is always desirable to avoid
impacts to high-value habitats. We
recognize circumstances will vary, and
in section 5.7, Recommendations, we
note that when appropriate and
practicable means of avoiding
significant impacts to high-value
habitats and associated species are not
available, the Service may recommend
the ��no action�� alternative. We further
recognize that our recommendations,
either to avoid all impacts to high-value
habitats or to adopt the no action
alternative if necessary, will not be
adopted or implemented by action
agencies in all cases.

R. Compensatory Mitigation

Comment (69): Several commenters
said they strongly supported application
of equivalent standards for
compensatory mitigation mechanisms as
advocated by the Policy. One
commenter said that, without
equivalency, mitigation programs with
lower standards will have competitive
pricing advantages that create a ��race to
the bottom�� as developers seek the
lowest cost compliance option,
producing lower conservation outcomes
and undermining chances of species
recovery. Several said the Policy should
give greater emphasis to the sentence:
��The Service will ensure the application
of equivalent ecological, procedural,
and administrative standards for all
compensatory mitigation mechanisms.��
These commenters felt that, while the
Policy�s intent to support equivalent
standards is clear, the statement is not
easily located within a paragraph in
section 5.6.3. They suggested creating a
new paragraph with this sentence as the
lead, or creating a new subsection titled
��Equivalent Standards�� under the
existing section 5.6. Two commenters
said equivalent standards should be
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required by the Policy. One commenter 
said a monitoring and verification 
process should be required of all 
mitigation. 

Response: We agree with the 
commenters that equivalent standards 
must be applied to ensure compensatory 
mitigation is successfully implemented 
regardless of the mechanism used to 
provide the mitigation. A level playing 
field allows for more transparency, 
fairness, and a greater likelihood of 
successful mitigation. In this Policy, we 
do not state that equivalent standards 
are required because of the breadth of 
authorities and processes it covers. In 
many cases, our authority is advisory, 
with the permitting authority resting 
with another agency. In such cases, 
requiring equivalent standards is 
another agency�s provision to 
implement or enforce. This Policy 
covers multiple authorities, so it would 
be inaccurate to state that it can require 
equivalent standards in all cases. 
However, the Policy�s statement of 
support for application of equivalent
standards is accurate in all cases.
Similarly, we support the monitoring
and verification processes suggested by 
one commenter, but cannot provide a
blanket requirement for such processes 
through this Policy. We agree with the
commenters who suggested that our
support for equivalent standards is not
well highlighted or located within the
Policy. We have now placed the
information under a header for a new
section 5.6.3.1, Equivalent Standards.

Comment (70): One commenter 
supported the Policy�s definition of 
��additionality,�� while two commenters 
expressed concern for the use of the 
term ��baseline�� in defining 
additionality and suggested the Policy 
distinguish between baseline and pre- 
project or pre-existing conditions. 

Response: For purposes of the Policy, 
the baseline is the existing condition 
that will be used as the starting point by 
which to compare the adverse or 
beneficial effects of an action. In 
assessing compensatory mitigation, the 
Service will evaluate if the proposed 
mitigation measures are demonstrably 
new and would not have occurred 
without the compensatory mitigation 
measure and if they provide a 
conservation benefit above the baseline 
condition (i.e., additionality). We have 
included the definition of baseline in 
section 6. 

Comment (71): Several commenters 
requested the Service recognize in the 
Policy the ability of proponents to 
transfer responsibility for compensatory 
mitigation actions they initiate to a third 
party. 

Response: We have revised the Policy 
to recognize that third parties may 
assume responsibility for implementing 
proponent-responsible compensation. 
This Policy advocates equivalent 
ecological, procedural, and 
administrative performance standards 
among all compensatory mitigation 
mechanisms. Therefore, conversion of a 
proponent-responsible plan to one 
administered by a third party is 
inconsequential relative to the Policy�s 
goals. The third party accepting 
responsibility for the compensatory 
actions would assume all of the 
proponent�s obligations to ensure 
success and durability. 

Comment (72): One commenter 
suggested the Policy indicate that 
Service-approved conservation banks 
for aquatic and aquatic-dependent 
species may also serve the purpose of 
compensating for impacts to waters 
regulated under the CWA, but that the 
Corps has discretion to use a 
conservation bank for those purposes. 

Response: We agree that a wetland 
protected and managed as a 
conservation bank to compensate for
impacts to species may also serve as a
wetland mitigation bank, provided the
Corps has approved the bank for that
purpose. Because the Policy addresses
mitigation for impacts to fish and
wildlife species and not impacts to
regulated wetlands, per se, the comment
exceeds the scope of this Policy and
does not warrant a specific revision. 
However, we intend to address 
operational considerations for 
compensatory mitigation mechanisms in 
step-down policies, such as the 
proposed ESA Compensatory Mitigation 
Policy (81 FR 61032�61065, September 
2, 2016). 

Comment (73): One commenter 
questioned whether measures that are 
considered ��onsite compensation�� in 
the context of permitting processes 
under the CWA (i.e., restoring, 
enhancing, and/or preserving wetlands 
on or adjacent to the impact site) are 
considered a form of minimization 
under the Policy. The commenter noted 
section 5.6.3 indicates that 
compensation occurs ��generally in an 
area outside the action�s affected area,�� 
but also refers to compensation sites 
that are either ��within or adjacent to the 
impact site.�� 

Response: The Policy adopts the five 
mitigation types defined in the NEPA 
regulations. We include ��rectifying the 
impact by repairing, rehabilitating, or 
restoring the affected environment�� 
(rectify) and ��reducing or eliminating 
the impact over time by preservation 
and maintenance operations during the 
life of the action�� (reduce) under the 

��minimizing�� label, but have not
discarded these definitions, which have
specific utility for species conservation.
Our purpose for consolidating the five
NEPA mitigation types into three was to
align the general language of this Policy
with that of the existing three-tiered DOI
and CWA mitigation policies (avoid,
minimize, and compensate). We group
��rectify�� and ��reduce�� with
��minimization�� to recognize the priority
of these types of measures over
compensation in the mitigation
hierarchy, because such measures are,
by definition, onsite measures focused
specifically on the action-affected
resources. We recognize that, unlike
proactive minimization measures,
measures to rectify and reduce impacts
over time occur after impacts and are,
therefore, more similar to compensation
measures. Compensation replaces, or
provides substitute resources or
environments for, the affected resources,
not necessarily within the affected area.
Replacing or providing an onsite
substitute for an affected resource meets
the definition of rectify, but in the three-
tier scheme ofmitigation under CWA
processes, is typically called onsite
compensation. Because this Policy
addresses species and not waters of the
United States, some differences in
terminology with mitigation under the
CWA are unavoidable.

Under this Policy, which has not
discarded the definition of rectify,
��onsite compensation�� has a narrower
meaning. Onsite compensation involves
provision of a habitat resource within
the action area that was not adversely
affected by the action, but would
effectively address the action�s effect on
the conservation of the evaluation
species. For example, an action reduces
food resources for an evaluation species,
but water availability in dry years is a
more limiting factor to the species�
status in the affected area. Increasing the
reliability of water resources onsite may
represent a practicable measure that will
more effectively maintain or improve
the species� status over some degree of
rectifying the loss of food resources
alone, even though the action did not
affect water availability. This Policy
would identify measures to restore food
resources as rectification and measures
to increase water availability as onsite
compensation.

Comment (74): Five commenters
addressed the Policy�s reference to
habitat credit exchanges among
available compensatory mitigation
mechanisms. Two commenters
expressed support for the inclusion of
habitat credit exchanges, but one
commenter said that they should be
excluded because there are no existing
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examples that demonstrate the viability 
of the concept. Three commenters said 
the Policy should emphasize that 
equivalent standards apply to habitat 
credit exchanges as well as all other 
compensatory mitigation mechanisms. 
Two commenters said the Policy should 
further define habitat credit exchanges. 

Response: We agree with the majority 
of the commenters that defining and 
clarifying the role of habitat credit 
exchanges as a potential compensatory 
mechanism is prudent. In section 6, we 
have added the definition of habitat 
credit exchange. We confirm that all 
compensatory mitigation mechanisms, 
including habitat credit exchanges, must 
meet equivalent standards. Habitat 
credit exchanges in concept are not 
new. They are the species equivalent to 
the environmental market mechanisms 
established for carbon and water quality 
trading. Exchanges are emerging where 
wide-ranging species cross multiple 
natural and geo-political boundaries and 
a mechanism to engage vast numbers of 
participants is desired. At its core, a 
habitat credit exchange is a trading 
platform and, therefore, may encompass 
other compensatory mitigation 
mechanisms such as conservation 
banks. 

Comment (75): One commenter 
expressed concern that ��performance 
standards�� are included among the 12 
considerations for compensatory 
mitigation mechanisms in section 5.6.3, 
but are not mentioned in section 5.8 
about documenting final Service 
recommendations. The commenter 
recommended the Service require 
performance standards in mitigation 
plans that address the full range of 
measures adopted (avoidance, 
minimization, and compensation), not 
just compensatory measures. 

Response: We agree mitigation plans 
should include performance standards 
that address the effectiveness (degree to 
which objectives are achieved) of any 
mitigation means and measures (avoid, 
minimize, compensate) for which the 
outcome is relatively uncertain. 
Although such uncertainty is generally 
greatest for compensatory measures 
involving future habitat improvements 
to offset unavoidable impacts, the 
success of planned avoidance and 
minimization measures is not always 
assured and may require monitoring. To 
handle uncertainty, section 5.8 indicates 
that Service-recommended/approved 
mitigation plans should specify 
measurable objectives, associated 
effectiveness monitoring, and additional 
adaptive management (i.e., corrective) 
actions as indicated by monitoring 
results. These final plans address the 
full range of mitigation means and 

measures that are reasonable and 
appropriate to ensure the proposed 
action improves or, at minimum, 
maintains the current status of affected 
species and their habitats. We did not 
use the phrase ��performance standards�� 
in section 5.8 as we did in section 5.6.3, 
and it is not necessary to do so. A 
compensatory mitigation plan that is 
prepared independently of a general 
mitigation plan for an impact-causing 
action (e.g., the instrument for operating 
a conservation bank or in-lieu fee 
program) will serve the compensation 
needs of one or more such actions, and 
both types of plans require objectives 
and appropriate effectiveness 
monitoring (i.e., performance 
standards). 

Comment (76): One commenter 
recommended the Policy explicitly 
require an equivalent assessment of 
impacts and offsets (i.e., the amount of 
compensation necessary to, at 
minimum, maintain the current status of 
the affected species after applying 
avoidance and minimization measures). 

Response: Section 5.3, Assessment, 
provides general guidance for estimating 
impacts and benefits. This guidance 
applies to assessing the effects of actions 
both with and without mitigation 
options. Section 5.3 directs Service staff 
to use best available effects-assessment 
methodologies that meet various 
criteria, including the ability to estimate 
adverse and beneficial effects using 
��common�� (i.e., shared or equivalent) 
metrics. We have revised this language 
to clarify that ��common�� means 
��equivalent,�� and have added an 
example to illustrate the concept. The 
example involves assessing effects to a 
species� food resource. The metric is the 
density or spatial extent of the food 
resource. Predicted decreases and 
increases in this metric represent 
adverse and beneficial effects, 
respectively. 

Comment (77): One commenter stated 
that the Service should not require the 
use of a mitigation or conservation bank 
over other mitigation mechanisms, and 
that the Service lacks authority to 
require financial assurances of action 
proponents. 

Response: We are clarifying the 
circumstances under which the Service 
may require the implementation of 
mitigation under the guidance of this 
Policy. Such circumstances are limited, 
and we expect our application of the 
Policy will most often occur in an 
advisory capacity to action proponents. 
The Policy expresses a preference for 
compensatory mitigation in advance of 
impacts, but the use of conservation 
banks or other compensation in advance 
of impacts is not a firm requirement, 

even when the Service is funding,
approving, or carrying out the proposed
action. To the same extent that the
Service cannot require mitigation under
all of the authorities that apply to a
particular action, the Service cannot
require financial assurances of action
proponents in all cases (e.g., outside the
ESA Habitat Conservation Plan context).
Nevertheless, we are retaining the
reference to financial assurances
throughout the Policy as a prudent
component of mitigation plans. Such
assurances are a reasonable and
practicable underpinning for reducing
the uncertainty about achieving the
objectives associated with mitigation
plans, especially with compensatory
activities intended to secure future
benefits to the affected species.

Comment (78): One commenter
believed the Policy preference to
compensate for impacts in advance of
actions causing impacts would
discourage voluntary actions to
conserve species in order to avoid the
need to list them as endangered or
threatened under the ESA. The
commenter suggested Service listing
decisions would discount any habitat
improvements that are identified, or
could serve as advance compensation,
presumably because the proponents of
future actions causing impacts to the
species would seek to claim such
improvements as compensatory offsets.
Over time, advance compensation
improves the status of the species only
to the extent that its benefits exceed the
impacts of those future actions relying
upon it; therefore, advance
compensation does not necessarily
preclude the need to list a species.

Response: This Policy does not
address listing decisions under the ESA.
This comment addresses the purposes of
the Service�s proposed ��Policy
Regarding Voluntary Prelisting
Conservation Actions�� (79 FR 42525�
42532, July 22, 2014), which is not yet
finalized. The proposed Voluntary
Prelisting Conservation Actions policy
describes the Service�s proposal to give
credit to such actions in the event of a
subsequent listing of the species. In the
context of both section 7 and section 10
of the ESA, the Service proposes to
recognize a proponent�s previous
conservation actions as offsets to the
adverse effects of a proposed action
within the framework of an established
conservation plan for the species in
States that participate in the prelisting
conservation program. Regardless how
the Service finalizes the Voluntary
Prelisting Conservation Actions policy,
this Policy expresses Service support for
compensation in advance of impacts to
species, and the Service will account for
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advance compensation actions in its
formulation of mitigation
recommendations.

Comment (79): Several commenters
recommended the Policy address
preferences for ��in-kind�� vs. ��out-of-
kind�� compensatory measures. Some
urged the Service to explicitly endorse
out-of-kind measures, while others
advised us to express a strong
preference for in-kind measures as in
the 2008 Mitigation Policy for CWA
section 404 permitting.

Response: We do not use the
terminology of ��in-kind�� vs. ��out-of-
kind�� compensation in this Policy.
Unlike the Mitigation Policy for CWA
section 404 permitting, where the
subject resources are waters of the
United States, the subject resources of
this Policy are species. All
compensatory mitigation recommended
by the Service under this Policy is ��in-
kind�� for the affected evaluation species
(i.e., it must offset an action�s
unavoidable impacts to the same
species). We do not express a preference
for implementing compensatory
measures in the same type of habitat(s)
affected by the action. Based on a
species� conservation needs and
applicable plans/strategies to address
those needs, Service personnel will
determine whether in-kind or out-of-
kind habitat compensation will provide
the most practicable means of ensuring
a proposed action improves or, at
minimum, maintains the current status
of the affected evaluation species.

Comment (80): Two commenters
recommended that the Policy recognize
an action proponent�s authorities/
abilities to implement all mitigation
measures onsite only, or to implement
compensatory measures only within a
particular jurisdiction.

Response: The Service should not
provide recommendations that others
have no discretion to consider, and this
Policy does not direct Service personnel
to do so. Measures that avoid and
minimize impacts apply within the area
affected by the action, and proponents
should generally have sufficient
discretion to adopt and implement all
such measures. The Service will respect
the jurisdictional limitations of
proponents to implement compensatory
measures outside the affected area.

Comment (81): A few commenters
expressed concern that early or
voluntary mitigation actions would not
be recognized or given the appropriate
crediting.

Response: The Service supports early
and voluntary mitigation actions and is
committed to collaborating and
coordinating with project proponents to

assess the accrual of additional 
conservation benefits from such actions. 

Comment (82): A number of 
commenters addressed the concept of 
duration in relation to the durability of 
mitigation measures. Several 
commenters questioned the standard to 
maintain the intended purpose of the 
mitigation measure ��for as long as the 
impacts of the action persist on the 
landscape.�� These commenters 
suggested the duration of the mitigation 
site be correlated to the monitoring and 
maintenance period after which the 
mitigation sites should be allowed to 
evolve through natural successional 
processes rather than be required to 
maintain a specific condition. Another 
commenter recommended more 
objective or established timeframes such 
as length of the ��planning horizon�� or 
��in perpetuity�� to characterize the 
duration of the mitigation. One 
commenter suggested the burden of 
proof be on the project proponent to 
demonstrate that impacts of a temporary
duration have been removed before
being released from a mitigation
obligation.

Response: The Service will 
recommend or require that mitigation 
measures be durable, and at minimum, 
maintain their intended purpose for as 
long as impacts of the action persist on 
the landscape. The Service 
acknowledges site-specific conditions 
may need to evolve through natural 
processes. For example, we expect 
riverine systems to scour and revegetate 
in cycles, causing species composition 
to vary at any one point in time but 
supporting targeted resources in the 
long term. In other circumstances, active
management (e.g., controlled burning,
grazing) may be needed to retain the 
intended purpose of the mitigation site 
for affected resources. Mitigation 
measures for permanent impacts will 
rely on permanent mitigation. When it 
can be demonstrated that impacts to 
affected resources are temporary, 
durability accounts for the time the 
effects of the action persist. 

Comment (83): One commenter noted 
the definition of ��durability�� only 
includes the concept of duration and 
not the implementation assurances 
needed to ensure the mitigation is 
durable, while another commenter 
suggested that reference be made to the 
elements ��a. thru i.�� as set forth in 81 
FR 12380 at 12391 (March 8, 2016) as 
essential to the definition. 

Response: Durability is one of the 
fundamental principles that will guide 
Service mitigation recommendations to 
ensure mitigation measures maintain 
their intended purpose for affected 
resources for as long as impacts persist 

on the landscape. We agree with the
commenters that implementation
assurances are needed to ensure
mitigation is durable. Section 5.6.3
identifies those elements intended to
ensure successful implementation and
durability of compensatory mitigation
measures, including site-protection
mechanisms, performance standards,
monitoring, long-term and adaptive
management, and provisions for
financial assurances.

Comment (84): Several commenters
supported the approach described in the
Policy regarding the limits on use of
research or education as compensatory
mitigation. Three commenters suggested
that use of research/education as
compensatory mitigation should be
expanded. One commenter suggested
we add additional implementation
detail. For clarity, one commenter
suggested moving the research/
education material under a new header
or section.

Response: We agree with the 
commenters who said compensatory 
mitigation should provide tangible 
benefits and that research/education 
should be included in a mitigation
package only in those limited
circumstances described in the Policy.
Exhaustive implementation detail on
this topic is beyond the scope of this
umbrella policy, which covers all
Service mitigation authorities wherever
they are carried out. Such detail may be
contained in future step-down guidance
or will be determined on a case-by-case
basis by Service staff. We have
reorganized the material into a new
section 5.6.3.2.

S. Adaptive Management

Comment (85): In general,
commenters appeared to agree with the
concept of adaptive management, as
discussed in the Background section
and other areas of the Policy. Several
commenters suggested refinements to
the Policy to increase certainty for
project proponents. One commenter was
concerned with regard to adaptive
management�s nexus with protections
for federally listed species.

Response: We agree the iterative
process used during adaptive
management serves to facilitate progress
toward achieving defensible and
transparent objectives. As this Policy is
meant to guide the overall approach to
mitigation planning while allowing the
greatest flexibility for Service program
needs, we expect further guidance will
document specific requirements on
specific elements included in
documentation, including those related
to adaptive management. Nothing in
this Policy supersedes statutes and
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regulations governing treatment of
federally listed species.

T. Documentation

Comment (86): Commenters asked
that final recommendations include, in
writing, all steps and clearly identify
party responsibilities regarding
implementation and performance of
mitigation measures. One commenter
requested more consistency between the
12 elements identified in section 5.6.3
and the section on final
recommendations. Another commenter
requested clarification of whether
information provided by the Service
through the Policy is a requirement or
considered technical assistance.

Response: The Policy indicates that
documentation should be
commensurate in scope and level of
detail with the significance of the
potential impacts to resources, in
addition to providing an explanation of
the basis for Service recommendations.
As this Policy is meant to guide the
overall approach to mitigation planning
while allowing the greatest flexibility
for Service program needs, we expect
further guidance will document specific
requirements on specific elements
included in documentation. Section
5.6.3 describes the use of compensatory
mitigation, one of the five general types
of impact mitigation described under
section 5.6, Means and Measures.
Section 5.6.3 includes several measures
meant to ensure successful
implementation and durability, specific
to instances where compensatory
mitigation is employed. The text in
section 5.8, Documentation, has been
modified to include the phrase: ��Where
compensation is used to address
impacts, additional information
outlined in section 5.6.3 may be
necessary.��

U. Monitoring

Comment (87): Many commenters
were concerned how this Policy would
add predictability, efficiency, and
timeliness. Some were particularly
concerned about potentially variable
interpretation among Service field
offices. One recommended actual Policy
implementation elements be separated
due to complexity and provided as
guidance, while two others stated the
Policy was not specific enough to
evaluate and ensure consistency.
Several commenters requested a
standardized process or system, with
clear guidelines and methods for
implementation, be established to
determine effectiveness, monitor
durability, and track performance to
ensure compliance and deliver
conservation benefits. One commenter

was concerned that wildlife and habitat
assessments envisioned by the Policy
could entail complex analyses, while
others said mitigation should be based
on biological conditions and reliable,
repeatable, and quantitative science-
based methods to measure benefits and
outcomes and inform adaptive
management. Others suggested use of
key ecological attributes (KEAs) to
measure outcomes. Some were
concerned that there was no
requirement for monitoring, while
others supported standardized self-
reporting. One commenter noted the
monitoring requirement may conflict
within the Policy itself (Appendix B,
section C) with regard to the
responsibility of the Service to monitor
compliance.

Response: The Service, being national
in scope of operations, has written the
proposed Policy in a manner that allows
for further clarification on a regional
scale. Regarding the request that a
��standardized process�� or ��system�� be
established, where such (a) system(s)
would be of benefit, it would be more
practicable to establish it at a regional
or programmatic scale, and would be
handled through step-down guidance.
The principle articulated in paragraph
(f) of section 4 specifically states: ��The
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy.�� The principle
articulated in paragraph (f) states ��The
Service will recommend or require that
mitigation measures are durable, and at
a minimum, maintain their intended
purpose for as long as impacts of the
action persist on the landscape.�� Thus,
where appropriate, a process using
KEAs may be applied. Regarding
requirements for monitoring, the Policy
states the Service�s final mitigation
recommendations should communicate
in writing ��c. effectiveness monitoring;
d. additional adaptive management
actions as may be indicated by
monitoring results; and e. reporting
requirements.�� Regarding the statement
indicating the need or inability to
��require�� monitoring, this Policy serves
as an overarching guidance applicable
to all actions for which the Service has
specific authority to recommend or
require the mitigation of impacts to fish,
wildlife, plants, and their habitats. The
text in the Policy was modified to
clarify its intent with regard to
monitoring compliance. This includes
Appendix B, which now clarifies
Service responsibilities for applying the
Policy when formulating our own

proposed actions under the NEPA
decisionmaking process, versus being
used as guidance for providing
mitigation recommendations when
reviewing the proposed actions of other
Federal agencies under NEPA.

V. Recommendations and Preferences

Comment (88): One commenter was
concerned that certain language in the
Policy appeared to devalue proponent-
responsible compensatory mitigation
and cautioned against conflating
preferences with standards. This
commenter pointed to the Department
of the Interior�s Departmental Manual
Chapter (600 DM 6) on Implementing
Mitigation at the Landscape-scale
(October 23, 2015), that lists the high
and equivalent standards to which all
mechanisms for compensatory
mitigation should be held in section 6.7.
They noted preferences are not included
in that list, so while the ideas of
��equivalent standards�� and a policy�s
��preferences�� are both principles, a
preference is not an equivalent
standard. They said each mitigation
measure does not need to adhere to each
preference, only to each equivalent
standard. They suggested that the
following statement be removed from
section 5.6.3 of the Policy, as it
seemingly asserts all mitigation
measures must achieve the preferences:
��As outlined by DM 6.6 C, this means
that compensatory mitigation measures
will. . .implement and earn credits in
advance of impacts . . . .��

Response: We do not intend to
devalue proponent-responsible
mitigation, and we recognize it is a vital
compensatory-mitigation mechanism,
whether implemented by private project
developers, agencies, or third-party
mitigation implementers. We
acknowledge flexibility is warranted in
recommendations for the compensatory
mitigation measures and mechanisms
most likely to achieve the Policy�s goal,
and we established a preference for
advance mitigation because it is the
compensatory mitigation timing most
likely to achieve that goal. We recognize
either concurrent mitigation or
mitigation occurring after impacts may
be necessary in some cases, and may
represent the best ecological outcome in
others. The Policy does not establish an
explicit preference for conservation or
mitigation banks or other compensatory
mitigation mechanisms. Conservation or
mitigation banks do typically secure
resource benefits before impacts occur,
and may be more likely to satisfy this
preference, but any other compensatory
mitigation mechanism that does so is
also consistent with the Service�s
preference. We agree with the
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suggestion to remove reference of our 
preference for advance mitigation from 
the language that precedes the list of 
equivalent standards, located in the new 
section 5.6.3.1, Equivalent Standards, 
and have made that targeted edit to 
avoid further confusion between 
preferences and equivalent standards. 

Comment (89): One commenter asked 
for clarification of the following 
statement on advance compensatory 
mitigation within section 5.7.1, 
Preferences: The extent of the 
compensatory measures that are not 
completed until after action impacts 
occur will account for the interim loss 
of resources consistent with the 
assessment principles (section 5.3). 

Response: The sentence the
commenter mentions addresses
temporal loss. Temporal loss is the
delay between the loss of resource
functions caused by an impact and the
replacement of resource functions at a
compensatory mitigation site.
Additional compensatory mitigation
may be required to compensate for
temporal loss. When the compensatory
mitigation project is initiated prior to, or
concurrent with, the impacts, additional
compensation for temporal loss may not 
be necessary, unless the resource has a 
long development time. We have added 
an additional sentence to clarify the 
statement. 

Comment (90): One commenter said 
the Policy should use a priority and 
preference, similar to the Corps� and 
EPA�s joint rule on Compensatory 
Mitigation for Losses of Aquatic 
Resources, 33 CFR parts 325 and 332, 
and 40 CFR part 230 (EPA), 33 U.S.C. 
1344. In that regulation, the agencies 
establish an explicit preference for 
mitigation banking, followed by in-lieu 
fee programs, and finally, proponent- 
responsible mitigation. 

Response: This Policy is an umbrella 
policy that integrates all of the Service�s 
authorities for engaging in mitigation 
processes. One reason we have not 
pursued an outright preference for 
banks or other mechanisms is that our 
authorities to recommend mitigation 
extend beyond the current track record 
for banks, which is limited to aquatic 
habitats and listed species. Instead of 
following the regulatory model from the 
CWA practice of stating an explicit, 
hierarchical preference that begins with 
banks, we establish a preference for 
advanced mitigation. While 
conservation or mitigation banks do 
typically secure resource benefits before 
impacts occur, and may be more likely 
to satisfy this preference, any 
compensatory mitigation mechanism 
that secures resource benefits before 

impacts occur may also be consistent 
with the Service�s preference. 

We expect additional detail regarding 
compensatory mitigation mechanisms 
will be included in future step-down 
policies that are specific to 
compensatory mitigation. In this Policy, 
we use terminology that supports and 
accommodates future Service policies 
rather than pre-determines their 
content. For example, we do not yet 
know what compensatory mitigation 
mechanisms will be preferred in future 
Bald and Golden Eagle Protection Act 
regulations, so it would be 
inappropriate to state firm preferences 
here. 

Comment (91): One commenter 
suggested we revise section 5.7,
Recommendations, to indicate that
compensatory mitigation should 
encourage more sustainable
contributions of the goods and services
provided to the public. This commenter
said mitigation can have larger public
benefits and services and that the
Service should encourage mitigation
actions that have additional natural,
cultural, historical, or recreational
values and benefits.

Response: We agree mitigation actions 
can provide the benefits the commenter 
describes. In section 5.1, we describe 
our support of the development of 
mitigation plans that identify high- 
priority resources prior to specific 
proposed actions. The most effective 
early mitigation planning is integrated 
with conservation planning and 
planning for human infrastructure, 
including transportation; water and 
energy development; as well as working 
lands, recreation, and cultural values. 
Although such integration is not a 
requirement of a process under any 
particular mitigation authority, the 
Service recognizes the potential power 
of plans that simultaneously addresses 
multiple ecological and human needs 
from broad stakeholder perspectives. 

W. Advance Mitigation

Comment (92): Several commenters 
addressed the Policy�s inclusion of a 
preference for advance mitigation. 
Several said they strongly endorsed 
statements throughout the Policy that 
recognize the value of compensatory 
mitigation completed in advance of 
impacts. Others said the preference 
should be removed or altered, but their 
reasoning differed. Some opposed a 
categorical requirement that mitigation 
be implemented prior to impacts, while 
others suggested the Policy go further 
than a preference and make advance 
mitigation a requirement. Some 
commenters said a preference was 
appropriate, but suggested the Policy 

use consistent language in referring to a
preference.

Response: Section 5.7.1 describes a
preference for advance mitigation. It is
not a requirement. As policy, we prefer
that compensatory mitigation be
implemented before the impacts of an
action occur, making affected resources
less vulnerable to temporal impacts and
a net loss. Advance mitigation reduces
risk and uncertainty. Demonstrating that
mitigation is successfully implemented
in advance of impacts provides
ecological and regulatory certainty that
is rarely matched by a proposal of
mitigation to be accomplished
concurrent with, or following, the
impacts of an action. Most of the
Service�s mitigation authorities provide
the ability to specify mitigation
recommendations rather than
requirements, and the Service would
not be able to create a requirement for
advance mitigation through policy.
Accordingly, when providing mitigation
recommendations to another action
agency for consideration in their
permitting or project decision, this
Policy�s guidance to Service staff is that
they indicate their preference for
advance mitigation. We have made
minor edits to more consistently refer to
this preference.

Comment (93): Several commenters
said the Policy�s preference for advance
mitigation is incompatible with project-
planning realities, is not feasible or
appropriate for some projects, and is not
always possible. They suggested we
revise the Policy to allow mitigation to
occur concurrent with, and in some
circumstances following, impacts to be
consistent with the Corps� mitigation
framework. Some commenters suggested
simultaneous construction of the project
and mitigation remain an option.

Other commenters expressed the need
for flexibility regarding the preference
for conservation reasons. One
commenter said overemphasizing the
timing of mitigation could limit the
Policy�s goal of net conservation gain.
They suggested the Policy de-emphasize
mitigation timing in favor of tailored
mitigation that addresses the needs of
unique species and habitats. They were
also concerned that a preference for
advance mitigation would give priority
to for-profit conservation/mitigation
banks, and may not adequately tailor
mitigation for the impacted resources.
Another commenter noted that some
initial flexibility may be necessary as
new mitigation programs are created at
the State and local levels.

Response: Because advance mitigation
is the Service�s preference and not a
requirement, the Policy is compatible
with circumstances where
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compensatory mitigation is concurrent 
with or after project impacts. It is our 
preference that compensatory mitigation 
be implemented prior to project 
impacts, but we recognize that 
authorities and project planning 
circumstances might prevent 
implementation of advance mitigation 
in some cases. While concurrent 
mitigation is an option when 
circumstances allow, proponents may 
expect advance mitigation to remain the 
Service�s preference in most cases. 

We agree that flexibility is necessary 
in recommendations for compensatory 
mitigation measures and mechanisms 
that are most likely to successfully 
secure resources. Advance mitigation is 
the Service�s preference, as it is the 
compensatory mitigation timing that is 
most likely to achieve success in regard 
to procuring funding. We recognize that 
concurrent mitigation or mitigation 
occurring after impacts may be 
necessary in some cases or may 
represent the best ecological outcome in 
others. The Policy does not establish an 
explicit preference for conservation or 
mitigation banking or other 
compensatory mitigation mechanisms. 
Conservation or mitigation banking 
typically secures resources before 
impacts occur, but any compensatory 
mitigation mechanism that does so may 
also be considered consistent with the 
Service�s preference. 

Comment (94): One commenter wrote
that it is possible for in-lieu fee
programs to implement advanced
mitigation, although they have not done
so historically. This commenter also
said a preference for advanced 
mitigation applied to in-lieu fee 
programs would increase their 
likelihood of success. 

Response: The Policy�s preference for 
advance mitigation applies to all 
compensatory mitigation mechanisms. 
Although conservation or mitigation 
banking secures resources before 
impacts occur, any compensatory 
mitigation mechanism implemented 
before impacts occur may also satisfy 
this preference. In-lieu fee programs can 
implement a ��jump-start�� that 
establishes and maintains a supply of 
credits that offer mitigation in advance 
of impacts. 

X. Public and Private Lands

Comment (95): Several commenters 
focused on the way the Policy addresses 
siting of compensatory mitigation 
relative to land ownership status in 
section 5.7.2, Recommendations for 
Locating Mitigation on Public or Private 
Lands. Several expressed support for the 
Policy�s statement that mitigation will 
generally be required on lands with the 

same ownership classification as those 
where impacts occur. Some commenters 
believe the Policy should establish even 
stronger controls on public land 
mitigation, saying that impacts on 
private lands should not be mitigated on 
public lands. These commenters 
reasoned that mitigation on public lands 
has limited value and should not be 
allowed. One commenter said the Policy 
should recognize that when any 
compensatory mitigation is sited on 
Federal lands, unless a full-cost 
compensation is made for the fair 
market value (at a minimum) of the land 
utilized, then the public is subsidizing 
the development that caused the 
resource impacts. One commenter said 
no policy should create unfair 
competition with private industry, or 
create a disincentive to private 
investment in compensatory mitigation. 
They felt this could occur if there were 
no restrictions on siting compensatory 
mitigation for private-land impacts on 
public land locations. One commenter 
noted that some land managers would 
like to use compensatory mitigation 
funds to resolve preexisting problems 
on public lands, usually unrelated to the 
action and resources under active 
analysis. The commenter said this view 
is understandable but contrary to the 
mitigation hierarchy. 

Several commenters suggested fewer
barriers or checks on mitigating private-
land impacts on public lands, and the
removal of the statement that
compensatory mitigation should
generally occur on lands with the same
ownership classification as at the
location of impacts. These commenters
said requiring mitigation on lands with
the same ownership classification is
unnecessarily restrictive, adding that,
when implemented, the standards for
compensatory mitigation will force a 
positive result regardless of land 
ownership. One commenter said public 
land managers do not and will not have 
the funding necessary to stabilize and 
recover some resources, and it is, 
therefore, imperative that private 
conservation investments, including 
mitigation for adverse activities, be 
applied on public lands if it will 
provide maximum conservation benefit 
for the affected resource. 

Response: Compensatory mitigation 
can occur on public lands, and in some 
cases, such siting may lead to the best 
ecological outcome. Compensatory 
mitigation for impacts on public lands 
can be sited on both public and private 
lands. Also, compensatory mitigation 
for impacts on private lands can be 
located on public lands, but it is that 
combination, or that particular change 
in ownership classification, where 

Service staff should be attentive to
additional considerations before
confidently making such a
recommendation. Section 5.7.2
describes factors Service staff should
consider. This cautious approach is
warranted within the Policy�s
instruction to Service staff, for the
reasons described below.

We recognize that funds to properly
manage or restore public lands are often
insufficiently available today, absent
infusion of mitigation dollars. This
argument may have merit in some cases,
but we remain concerned about
consequences. It is possible that funding
availability is reduced and
opportunities to restore or protect at-risk
habitats on private lands are precluded
when compensatory mitigation is sited
on public lands. If passed, those
opportunities on private lands are often
permanently gone. Given the irregular
footprint of public lands across much of
the United States, we are also concerned
about strategic conservation of wildlife
if the aggregation of mitigation onto
public lands is further streamlined
without articulating at least some test or
application of criteria prior to making
such recommendations. If we remove all
checks on locating compensatory
mitigation for private land impacts on
public lands, we may risk making the
��export�� of habitats from private to
public lands a routine practice, as it
may often be the lower cost option. This
outcome would counter the Service�s
intent that the Policy be applied using
a landscape-level approach.

We agree with the commenters who
said there is potential for the public to
subsidize the development that causes
resource impacts if access to public
lands for compensatory mitigation is
streamlined to an inappropriate extent.
This could potentially facilitate impacts
or de-incentivize avoidance on private
lands by artificially reducing the costs
of compensatory mitigation for project
proponents.

We are also concerned about the
unintended consequence of reducing
private conservation investment.
Streamlined access to public lands for
proponents needing to provide
mitigation for impacts on private lands
could undermine private conservation
investment and banking opportunities,
or weaken the economic conditions
necessary for bank establishment by
artificially reducing proponents�
mitigation costs (e.g., land acquisition
costs might not be fully incorporated).

Comment (96): Several commenters
discussed conditions or means for
ensuring compensatory mitigation on
public lands is durable and held to the
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same standards as when conducted on
private lands.

One commenter said the Policy
should require the public land agency
include the compensatory mitigation
requirements as specific conditions in
the special use permit or other required
authorizations. This commenter also
said a long-term management plan
should be included in the use
authorization, permit, or other legally
binding document. They said that in
order to ensure long-term management
plans are binding, they should be
established through a contractual
agreement between the public land
management agency and a third party
with a conservation mission.

One commenter said compensatory
mitigation on Federal lands for impacts
on private lands must include full-cost
compensation for the use of public
lands, either through monetary
compensation or implementation of
additional projects to further the
purposes of the Federal lands.

One commenter said land managers
must demonstrate that actions taken in
already-protected areas meet mitigation
objectives and are not used solely for
the benefit of existing protected area
management goals. They added that
when compensatory mitigation is sited
within protected areas, land managers
must uphold accountability by
maintaining a ledger of mitigation
actions undertaken and completed in
addition to existing conservation
obligations.

One commenter said the Policy, at
minimum, should give preference to
private lands with high conservation
potential yet currently lacking
conservation assurances (i.e., legal and
financial assurances in place to achieve
protection in perpetuity) before
considering the use of public lands for
mitigation.

Two commenters said the Policy
should require public land managers
commit to long-term protection and
management, and that they implement
and fully fund alternative compensatory
mitigation in the event of a change in
law that allows incompatible uses to
occur on mitigation lands. They said
this would provide better certainty to
project proponents when mitigating on
public lands.

Response: We agree that the
identification of mechanisms for
ensuring the durability and
additionality of compensatory
mitigation on public lands is both
important and challenging. As an
umbrella policy, this Policy integrates
all of the Service�s authorities for
engaging in all aspects of mitigation,
and is not specifically a compensatory

mitigation policy. It is beyond the scope 
of the Policy to provide detailed 
procedural information for all 
compensatory mitigation scenarios. 
Also, as many of our mitigation 
authorities are advisory, it would be 
inappropriate to present detailed 
compensatory mitigation procedures in 
this Policy for such advisory authorities, 
when that information may already be 
presented in the existing regulations or 
guidance of other agencies. We agree
that compensatory mitigation on Federal
lands for impacts occurring on private 
lands must incorporate accounting for 
the difference between the cost of using 
public lands compared to private lands. 
Otherwise, agencies will not be able to 
maintain a level playing field for both 
public and private lands and for all 
types of compensatory mitigation 
mechanisms. Detailed specification of 
measures to ensure such accounting is 
beyond the scope of this Policy. 

Public lands that are proposed for 
siting compensatory mitigation may 
include Federal, State, county, and 
municipal lands. The existence and 
nature of mechanisms to ensure 
durability and additionality varies 
widely across land management 
agencies. Given this variation, it is 
prudent for this Policy to provide 
general guidelines for Service staff to 
examine before recommending 
mitigation of private land impacts on 
public lands. As described in section 
5.7.2, these include additionality, 
durability, legal consistency, and 
whether the proposal would lead to the 
best possible conservation outcome. 

Comment (97): One commenter 
addressed the Service�s Final Policy on 
the National Wildlife Refuge System 
and Compensatory Mitigation under the 
Section 10/404 Program (64 FR 49229� 
49234, September 10, 1999). They said 
siting compensatory mitigation for 
impacts permitted under the CWA on 
National Wildlife Refuge System lands 
is not appropriate and that those lands 
were not established for fulfilling 
private wetland impact mitigation 
requirements. They added that the 
Service must fulfill its responsibility for 
fully functioning Federal lands and 
should in no instances lower its 
standards when contemplating 
compensatory mitigation; to do 
otherwise would subsidize private 
mitigation. This commenter was 
concerned that section 5.7.2 
undermined the 1999 Policy. 

Response: We appreciate the 
commenter�s observations and share 
their concerns regarding compensatory 
wetland mitigation on National Wildlife 
Refuge System lands. Those concerns 
led to, and were addressed by the 1999 

Policy. Section 5.7.2 does not
undermine the 1999 Policy. Regardless
of the content of section 5.7.2, when the
public land proposed for siting
compensatory mitigation for permitted
impacts under the CWA is a National
Wildlife Refuge, that proposal is
specifically covered by, and must
comply with, the 1999 Policy. Our
revisions of the 1981 Policy do not
modify or supersede the 1999 Policy.

Y. Implementation

Comment (98): One commenter
recommended an economic analysis
because they believed there would be
additional burdens and cost of
implementing the Policy.

Response: We understand that
confusion regarding whether the
Service�s comments are requirements or
merely recommendations may have led
some to believe the scope of the Policy
has been substantially expanded. The
burdens and costs associated with this
Policy will remain largely the same as
under the 1981 Policy and under
existing agency practice.

Comment (99): Commenters requested
the Service articulate a clear timeline in
which the Policy will be implemented
across the agency. A 2-year timeline was
recommended, as it would allow
enough time to sufficiently (a) adopt the
Policy, (b) train and educate staff, and
(c) apply the Policy in the field. Others
questioned the undue burden to staff
and availability of funding to implement
the Policy. Similarly, commenters
requested information on how the
Service plans to implement the Policy,
given staffing and budget constraints.

Response: The Service, being national
in scope of operations, has written the
proposed Policy in a manner that allows
for further clarification on a regional
scale. Regarding the request that a
��standardized process�� or ��system�� be
established, where such a system(s)
would be of benefit, it would be more
practicable to establish it at a regional
or programmatic scale, and would be
handled through step-down guidance.
During development of such guidance,
the Service will facilitate discussions
and training with staff to ensure
consistency and reduce workload.

Comment (100): Many expressed
concern with how the Policy may be
inconsistent or conflict with regulations
or policies from States, and other
Federal agencies responding to the
Presidential Memorandum on
Mitigation (National Marine Fisheries
Service, Corps, National Atmospheric
and Oceanic Administration, Federal
Energy Regulatory Commission, etc.),
given the need to promulgate joint
regulations. Some urged the Service to
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coordinate this Policy internally, 
particularly with policies promulgated 
under the Endangered Species Act and 
CERCLA, OPA, and the CWA during 
natural resource damage assessment. 
One commenter requested clarity where 
more than one statute applies, others 
suggested the Service provide training 
internally and externally to other 
agencies, and some recommended 
examples and templates be constructed. 

Response: The Policy is consistent 
with the Presidential Memorandum on 
Mitigation. The guidance development 
referenced in the Presidential 
Memorandum on Mitigation is under 
consideration within the Department of 
Interior at the time this Policy is being 
finalized and the Service will continue 
to seek consistency in future guidance. 
We have made edits to Appendix A to 
clarify the relationship of this Policy 
with natural resource damage 
assessment and the Presidential 
Memorandum on Mitigation. 

Comment (101): One commenter 
questioned the use of ��reasonably
foreseeable,�� requesting clarification of
what impacts would be considered such
and what criteria would be applied to
make that determination.

Response: The Service will 
implement use of the phrase 
��reasonably foreseeable,�� similar to that 
used in NEPA. Under this scenario, 
actions that are likely to occur or are 
probable, rather than those that are 
merely possible, would be considered 
reasonably foreseeable. See CEQ 
guidance at 46 FR 18026 (March 23, 
1981). 

Comment (102): Several commenters 
were concerned that the Policy lacks
clear mitigation protocol, resulting in 
moving targets for land users interested 
in developing and executing projects in 
good faith. Some commenters stated that 
the Policy will substantially increase 
uncertainty, without providing 
additional environmental benefits, 
especially given the broad range of 
regulatory protections already in place. 

Response: The Service, being national 
in scope of operations, has written the 
proposed Policy in a manner that allows 
for further clarification on a regional 
scale. Thus, site differences could be 
considered during impact evaluation, 
for example, circumstances such as 
differences in productivity of habitat 
prior to the project, expected duration 
and severity of impact, or other local 
conditions. A less flexible policy could 
cause rigid adherence to a protocol, 
which may be more suitable in one 
region than another. 

Comment (103): One commenter 
suggested the Service did not comply 
with procedural requirements to finalize 

the Policy, in particular the 
Administrative Procedure Act (APA) 
and the Regulatory Flexibility Act 
(RFA). 

Response: The Service complied with 
all necessary regulatory requirements in 
publishing the final Policy. The Policy 
does not require compliance with the 
APA or the RFA because it is not 
regulatory. The Policy simply revises 
and replaces the 1981 Policy that guided 
the Service�s mitigation 
recommendations for 35 years. This 
Policy is advisory in nature and outlines 
the Service�s recommended approach to 
addressing accelerating loss of habitats, 
effects of climate change, and a strategic 
approach to conservation at appropriate 
landscape scales. It addresses all 
resources for which the Service has 
legal authorities to recommend 
mitigation for impacts to resources and 
provides an updated framework for 
mitigation measures that will maximize 
their effectiveness at multiple 
geographic scales.

Comment (104): Several commenters
suggested we allow the public to
comment on a complete portfolio of
policies, handbooks, and guidance
documents that implement the Policy at
one time.

Response: Many of the Service�s
guidance products are completed, while
others are either in development or have
yet to be drafted, making it logistically
impossible to complete such a filing.
This Policy is intended to be an
umbrella policy under which more
detailed policies or guidance documents
covering specific activities may be
developed in the future.

Z. Editorial and Organizational 
Comments

Comment (105): Many commenters 
provided specific technical, editorial, 
and organizational suggestions or 
corrections, including suggestions for
new or modified definitions. 

Response: We have addressed 
technical, editorial, and organizational 
suggestions and corrections as 
appropriate throughout the document. 

Comment (106): Many commenters 
questioned the specifics of multiple 
definitions, requested clarification or 
refinement, or mentioned the need for 
additional or narrowed definitions (e.g., 
baseline, additionality, equivalent 
standards, preferences and credits, 
emerging mechanisms, conservation 
objective, net conservation gain, impacts 
or effects, landscape, ecologically 
relevant scales, broad ecological 
functions, ecologically functioning 
landscapes). 

Response: With regard to refining the 
definitions, the Service is consistent 

with the Departmental Manual and
Presidential Memorandum. As with
many of the decisions made during
analyses of impacts, definitions of many
terms may take on the nuances of the
project and/or authority under which
the mitigation is being discussed. We
have preserved the flexibility and look
forward to using existing means of
engagement at the local and State level,
when working with the States, tribes,
and other partners through existing
authorities while developing programs
and additional guidance to seek mutual
goals and avoid inconsistency,
including newly emerging mechanisms
for analyses, mitigation, and monitoring.

Comment (107): One commenter was
concerned the definition of
��compensatory mitigation�� insinuates
there will always be ��remaining
unavoidable impacts�� that must be
compensated, and suggests revisions.
The same commenter states that the
definition of mitigation hierarchy
should include where departure from
the sequential approach may achieve a
better conservation income.

Response: If there are no residual
impacts after ��all appropriate and
practicable avoidance and minimization
measures have been applied,�� no
compensatory mitigation would be
required. Departure from the mitigation
hierarchy is detailed in section 5.5,
where we describe how relative
emphasis will be given to mitigation
types within the mitigation hierarchy
depending on the landscape context and
action-specific circumstances that
influence the effectiveness of available
mitigation. No change was made to
these definitions.

AA. Appendix C. Compensatory
Mitigation in Financial Assistance
Awards Approved or Administered by
the U.S. Fish and Wildlife Service

Comment (108): Five commenters
suggested or requested clarifications
regarding Appendix C, which addresses
the limited role that specific types of
mitigation can play in financial
assistance programs. Two commenters
said they supported limiting the use of
public conservation funds to meet
regulatory mitigation requirements, as
the use of such funding to also generate
credits undermines the effectiveness of
both conservation and mitigation
programs. They said that funding from
any public entity that is specifically
dedicated to conservation should not be
used to generate credits, and suggested
those funds be used to achieve baseline
conditions. They suggested the Policy
clarify that public conservation funds
can be used to meet baseline.
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Response: The commenters propose
that, if funds from a public entity are
specifically dedicated to conservation,
they could be used to achieve baseline
conditions, which they define as ��the
level of resource function above which
mitigation credits may be sold.��
However, even if baseline were defined
as recommended, the achievement of
baseline would still be an essential part
of the process leading to the generation
of mitigation credits.

This Policy prohibits the use of the
Federal share or the required minimum
match of a financial assistance project to
satisfy Federal mitigation requirements,
except in exceptional situations
described in the Policy. This prohibition
is consistent with the basic principles of
the regulations implementing the
compensatory mitigation requirements
of the CWA, which is the authority for
most funds spent on mitigation. The
regulations were published in the
Federal Register on April 10, 2008 (73
FR 19594), by: (a) The Department of
Defense, resulting in regulations at 33
CFR parts 325 and 332; and (b) the EPA,
resulting in regulations at 40 CFR part
230. Sections 332.3(j)(2) and 230.93(j)(2)
state that, except for projects undertaken
by Federal agencies, or where Federal
funding is specifically authorized to
provide compensatory mitigation,
federally funded aquatic resource
restoration or conservation projects
undertaken for purposes other than
compensatory mitigation, such as the
Wetlands Reserve Program,
Conservation Reserve Program, and
Partners for Wildlife Program activities,
cannot be used for the purpose of
generating compensatory mitigation
credits for activities authorized by
[Department of the Army] permits.
However, compensatory mitigation
credits may be generated by activities
undertaken in conjunction with, but
supplemental to, such programs in
order to maximize the overall ecological
benefits of the restoration or
conservation project. [Emphasis added.]

The preamble of the final rule for
these regulations clarifies the intent of
§§230.93(j)(2) and 332.3(j)(2) by stating
that, for example, if a Federal program
has a 50 percent landowner match
requirement, neither the federally
funded portion of the project, nor the
landowner�s 50 percent match, which is
part of the requirements for obtaining
Federal funding, may be used for
compensatory mitigation credits.
However, if the landowner provides a
greater than 50 percent match, any
improvements provided by the
landowner over and above those
required for Federal funding could be

used as compensatory mitigation 
credits. 

The Policy acknowledges these 
regulations for mitigation required by 
the CWA (Dept. of the Army permits). 
It also adopts the underlying principles 
of these regulations as the foundation of 
the Policy for mitigation required by 
authorities other than the CWA. 
Restricting the role of financial 
assistance funds for mitigation purposes 
is a reasonable requirement to avoid the 
equivalent of a Federal subsidy to those 
who are legally obligated to compensate 
for the environmental impacts of their 
proposed projects. 

Comment (109): Two commenters 
said limiting the use of funds counted 
as matching funds toward Federal grants 
as mitigation is inconsistent with
several existing State and Federal policy
statements. They noted that in 2008,
seven agencies including the Service,
other Federal agencies, and several
Oregon State agencies issued joint
recommendations limiting the use of
public conservation dollars to generate
credits for mitigation. The
recommendations state, ��The agencies
believe that funds from programs
identified as Public Resource Protection
and Restoration Programs should not be
used to finance mitigation projects
undertaken to satisfy regulatory
requirements. To do so would be
inconsistent with the mandated and/or
intended purposes and limitations of 
these programs.�� The recommendations
further state ��. . . multisource funded
projects should include accounting that 
is detailed and transparent enough to 
accurately measure the relative habitat 
and conservation values derived 
through each funding source.�� They 
also stated that Metropolitan Regional 
Governments and other sources of 
public conservation funds have 
consistently limited the use of pubic 
conservation funds to support 
mitigation, but allow mitigation funds to 
be used as match. 

Response: The Policy allows matching 
funds to be used to generate credits only 
if: (a) The match used for the credits is 
over and above the required minimum; 
(b) funding for the award has been 
statutorily authorized and/or 
appropriated for use as compensatory 
mitigation for specific projects or 
categories of projects; or (c) the project 
funded by the Federal financial 
assistance award requires mitigation as 
a condition of a permit. These 
restrictions are based on the premise 
that neither Federal funds nor any 
required contribution for obtaining 
Federal funds should subsidize those 
who are legally obligated to compensate 
for the environmental impacts of the 

projects they propose. This was an
underlying principle in the regulations
that implement the compensatory
mitigation requirements of the CWA,
which is the authority for most funds
spent on compensatory mitigation.

The regulations on compensatory
mitigation under the CWA were
published jointly in the Federal
Register on April 10, 2008 (73 FR
19594), by: (a) The Department of
Defense, resulting in regulations at 33
CFR parts 325 and 332; and (b) the
Environmental Protection Agency,
resulting in regulations at 40 CFR part
230. For excerpts from these regulations
that are relevant to this comment, please
see our response to comment #108
above.

Consistent with the DOD and EPA
regulations, the Appendix C, section
(C)(1)(a) of the Policy allows the match
in a Federal financially assisted project
to be used to generate mitigation credits
if: The mitigation credits are solely the
result of any match over and above the
required minimum. This surplus match
must supplement what will be
accomplished by the Federal funds and
the required minimum match to
maximize the overall ecological benefits
of the restoration or conservation
project.

Comment (110): Five commenters said
they want to encourage collective action
to achieve conservation outcomes, and
leveraging multiple funding sources will
lead to bigger projects with greater
environmental benefits. They said the
Policy seems to support a scenario
where the EPA could fund $1 million of
a project, a city could fund $2 million,
but the city could not take any
mitigation credits if it claimed those
funds as match for the Federal grant.
The commenters said this scenario
could limit opportunities to create
greater conservation or environmental
benefit at a landscape scale.

Response: Under the commenters�
scenario, if a city provided match above
the required minimum, the Policy
would not present a barrier for this
��surplus�� match to generate mitigation
credits as long as the program�s
establishing authority(ies) or regulations
do not prohibit it. However, if a program
requires a minimum match, that
required minimum has effectively
already been dedicated to conservation
by the rules of the program. In those
programs where a minimum match is
required, the Federal funds and the
minimum match are essential
components of the financial assistance.
The award would not be possible
without that minimum match, so the
Policy does not allow either of these
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essential components to generate 
mitigation credits. 

This was a basic principle in the 
regulations that implement the 
compensatory mitigation requirements 
of the CWA, which is the authority for 
most funds spent on compensatory 
mitigation. The Service�s revised Policy 
is based on the same principle. If we 
were to allow the match required as a 
prerequisite for an award to generate 
mitigation credits, it would effectively 
subsidize those who are legally 
obligated to compensate for the 
environmental impacts of their 
proposed projects. 

Comment (111): Two commenters 
suggested the following text to reflect 
the importance of leveraging multiple 
funding sources in achieving landscape- 
scale outcomes: Public conservation 
funds cannot be used to meet regulatory 
compliance obligations. Where multiple 
sources of funding are used in 
conjunction with credit-generating 
activities, it is the permittee�s
responsibility to demonstrate
compliance with this requirement.
Public conservation funds can be used
to meet baseline conditions.

Response: The Policy authorizes the
use of specific funding sources that are,
or could be interpreted as ��public
conservation funds.�� The references to
such funding in the Policy are:

(a) Federal funding statutorily
authorized and/or appropriated for use
as compensatory mitigation for specific
projects or categories of projects
(Appendix C, section E(1)(b)).

(b) Federal funds needed to mitigate
environmental damage caused by a 
federally funded project (Appendix C, 
section E(1)(c)). 

(c) Revenue from a Natural Resource 
Damage Assessment and Restoration 
Fund settlement as long as the financial 
assistance program does not prohibit its 
use (Appendix C, section F). 

The Policy also affirms that States, 
tribes, and local governments are free to 
use Federal financial assistance (i.e., 
public conservation funds) to satisfy the 
mitigation requirements of State laws or 
regulations as long as that use is not 
contrary to any law, regulation, or 
policy of the State, tribal, or local 
government (Appendix C, section G(2)). 

We did not accept the commenter�s 
recommended language because it could 
lead to incorrect interpretations of the 
Policy. 

The commenter also recommended 
��public conservation funds�� be used to 
meet baseline conditions under the 
commenter�s definition of ��baseline.�� 
We addressed this issue in a previous 
response. 

Comment (112): One commenter said 
it is not workable to prohibit a site that 
has received Federal funds to generate 
credits. They suggested the Policy 
encourage the pooling of resources and 
the investment of mitigation dollars in 
the most valuable sites regardless of 
whether Federal funds have been 
invested on the site, especially for those 
uses not directly related to restoring 
greater sage-grouse habitat. The 
commenter said they believe thoughtful 
discussions and pertinent accounting 
will ensure Federal funds are not used 
to generate credits to offset the impacts 
of the private sector or create a conflict 
with the rules of additionality. 

Response: The authority for most 
funds spent on mitigation is the CWA. 
The regulations that implement the 
CWA�s compensatory mitigation
requirements were published jointly in
the Federal Register on April 10, 2008
(73 FR 19594), by: (a) The Department
of Defense, resulting in regulations at 33 
CFR parts 325 and 332; and (b) the
Environmental Protection Agency,
resulting in regulations at 40 CFR part 
230. Sections 332.3(a)(3) and
230.93(a)(3) indicate that compensatory
mitigation projects may be sited on
public or private lands. Credits for
compensatory mitigation projects on
public land must be based solely on
aquatic resource functions provided by
the compensatory mitigation project,
over and above those provided by
public programs already in place.
[Emphasis added.]

Sections 332.3(j)(2) and 230.93(j)(2) of
40 CFR part 230 state that, except for
projects undertaken by Federal agencies, 
or where Federal funding is specifically 
authorized to provide compensatory 
mitigation, federally funded aquatic 
resource restoration or conservation 
projects undertaken for purposes other 
than compensatory mitigation, such as 
the Wetlands Reserve Program, 
Conservation Reserve Program, and 
Partners for Wildlife Program activities, 
cannot be used for the purpose of 
generating compensatory mitigation 
credits for activities authorized by 
[Department of the Army] permits. 
However, compensatory mitigation 
credits may be generated by activities 
undertaken in conjunction with, but 
supplemental to, such programs in order 
to maximize the overall ecological 
benefits of the restoration or 
conservation project. [Emphasis added.] 

The CWA may have a limited effect 
on the habitat of the greater sage-grouse, 
but the underlying principles of its 
regulations are reasonable and 
appropriate for applicability to other 
statutory authorities for mitigation. 
Limiting any credits from projects on 

public lands to those based on resource
functions provided over and above
those already in place, avoids a
government subsidy to those already
legally obligated to compensate for
impacts of their projects. The Policy
adopts the basic principles of the CWA�s
compensatory mitigation regulations as
the foundation for all sources of
compensatory mitigation.

Comment (113): One commenter
noted Appendix C includes information
on the use of Service funds relative to
the need to obtain permits from the
Corps� regulatory program. To avoid
confusing these requirements with the
Corps� Civil Works requirements, they
suggested adding a statement that
Appendix C does not affect policies on
cost-sharing or non-Federal
contributions for the Corps� Civil Works
Program.

Response: The Policy directly affects
only those Federal financial assistance
programs and awards in which the
Service has the authority to approve or
disapprove applications. It also affects
real property or equipment either
acquired or improved with a Service-
administered financial assistance award
where the recipient must continue to
manage the real property or equipment
for its originally authorized purpose as
long as it is needed for that purpose.
The Policy has no effect on other
Federal agencies� policies on match or
cost share as long as those policies do
not affect: (a) Restrictions in this Policy
on the use of Service-administered
financial assistance awards for
generating compensatory mitigation
credits, and (b) the Service�s
responsibilities as identified in Federal
statutes or their implementing
regulations. The Policy does not take
precedence over the requirements of any
Federal statute or regulation, whether
that statute or regulation applies to a
Service program or a program of another
Federal agency. We added a new section
I to Appendix C to clarify these issues.

Comment (114): One commenter said
the Service�s proposed revised Policy is
inconsistent on in-lieu fee mitigation in
the context of financial assistance
programs. They sought further
explanation of the rationale of allowing
Federal funds to satisfy mitigation
requirements of State, tribal, or local
governments.

Response: The revised Policy
prohibits the use of proceeds from the
purchase of credits in an in-lieu fee
program as match unless both of the
following apply:

(a) The proceeds are over and above
the required minimum match. This
surplus match must supplement what
will be accomplished by the Federal
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funds and the required minimum match 
to maximize the overall ecological 
benefits of the project. 

(b) The statutory authority(ies) for the 
financial-assistance program and 
program-specific regulations (if any) do 
not prohibit the use of match or program 
funds for mitigation. 

This prohibition is consistent with the 
underlying principles of the regulations 
implementing the compensatory 
mitigation requirements of the CWA, 
which is the authority for most funds 
spent on mitigation. Please see relevant 
excerpts from the regulations published 
jointly by The Department of Defense 
and the EPA within our response to 
comment #108 above. 

The Service�s revised Policy defers to
these regulations for mitigation required
by the CWA (Dept. of the Army
permits). It also adopts the underlying
principles of these regulations as the
foundation for mitigation required by
authorities other than the CWA.
Restricting the ability of financial
assistance programs to generate
compensatory mitigation credits is a
reasonable requirement to avoid the
equivalent of a Federal subsidy to those
who are legally obligated to compensate
for the environmental impacts of their
proposed projects. 

The rationale of allowing the use of 
Federal funds to satisfy mitigation 
requirements of State, tribal, or local 
governments is based on 33 CFR 
332.3(j)(1) and 40 CFR 230.93(j)(1), 
which have the force and effect of law 
only for the compensatory mitigation 
requirements of the CWA. However, the 
basic approach of these regulations is 
reasonable and appropriate for use as 
the foundation of a Service policy on 
mitigation in the context of financial 
assistance when the authority for 
mitigation is in a statute other than the 
CWA. 

The regulations at 33 CFR 332.3(j)(1) 
and 40 CFR 230.93(j)(1) read: 

(j) Relationship to other Federal, 
State, tribal, and local programs. (1) 
Compensatory mitigation projects for 
DA [Department of the Army] permits 
may also be used to satisfy the 
environmental requirements of other 
programs, such as State, tribal, or local 
wetlands regulatory programs, other 
Federal programs such as the Surface 
Mining Control and Reclamation Act, 
Corps civil works projects, and 
Department of Defense military 
construction projects, consistent with 
the terms and requirements of these 
programs and subject to the following 
considerations: (i) The compensatory 
mitigation project must include 
appropriate compensation required by 
the DA permit for unavoidable impacts 

to aquatic resources authorized by that 
permit. (ii) Under no circumstances may 
the same credits be used to provide 
mitigation for more than one permitted 
activity. However, where appropriate, 
compensatory mitigation projects 
including mitigation banks and in-lieu 
fee projects, may be designed to 
holistically address requirements under 
multiple programs and authorities for 
the same activity. 

The wording of Appendix C, section 
G may have led the commenter to 
incorrectly conclude that Service- 
administered financial assistance may 
be awarded explicitly for the purpose of 
satisfying the mitigation requirements of 
a State, tribal, or local government. We 
changed the wording of section G to 
avoid any misunderstanding on this 
issue. 

Comment (115): One commenter
asked what, if any, impacts might be
considered for administration of the
Service�s Wildlife and Sport Fish 
Restoration Program (WSFR) and State 
fish and wildlife agency obligations 
related to that program. They requested 
potential programmatic impacts be 
noted in the Policy, and the existing 
Joint Federal/State Task Force on 
Federal Assistance Policy (JTF) be 
engaged. This commenter appreciated 
the Policy�s emphasis on collaboration 
and coordination, but suggested we also 
cite 43 CFR part 24, Department of the 
Interior Fish and Wildlife Policy: State- 
Federal Relationships. They also said 
the Service should consult with the 
States and other affected governments 
before selecting plans to guide 
mitigation, and that great deference 
should be given to State-prepared plans. 

Response: It is difficult to assess the 
impact of the Policy on WSFR because 
the Service has never had any 
comprehensive national policy on the 
role of mitigation in its financial 
assistance programs. The CWA is the 
authority for most funds spent on 
mitigation, and it is the only Federal 
statutory authority for mitigation that 
addresses mitigation in the context of 
financial assistance. The Policy does not 
(and cannot) change the CWA 
regulations on compensatory mitigation, 
which have been in effect since 2008. 
The Policy will give grants managers in 
the Service and in recipient agencies a 
better awareness and understanding of 
these regulations. 

In addition to the 2008 CWA 
regulations, an element of continuity in 
this Policy is its treatment of the Natural 
Resource Damage Assessment and 
Restoration Fund. This Policy 
incorporates the findings of a 1999 
Solicitor�s Opinion determining that 

revenue from this fund was eligible as
match.

As for the commenter�s
recommendation that we consult with
the States and other affected
governments before selecting plans to
guide mitigation, on March 8, 2016, we
published the proposed revised Policy
in the Federal Register, and invited all
interested parties to comment during a
60-day comment period. On May 12,
2016, we extended the comment period
for an additional 30 days. We are
pleased to have received the
recommendations of the Association of
Fish and Wildlife Agencies, which
represents State fish and wildlife
agencies.

As for the comment that we engage
the Joint Federal/State Task Force on
Federal Assistance Policy on the
potential impacts to the WSFR program,
we welcome any JTF engagement on the
implementation of Appendix C. We are
also open to future input that: (a)
Clearly improves implementation of
Appendix C; (b) fully complies with
existing statutes and regulations; (c)
carries out the general policy and
principles stated in section 4 of the
Policy, with special attention to the goal
of a net conservation gain; (d) maintains
a consistent approach in satisfying the
requirements of all statutory authorities
for mitigation to the extent possible; (e)
ensures additionality (see section 6) for
any proposed change in locating
compensatory mitigation on public or
private lands already designated for the
conservation of natural resources; and
(f) does not subsidize those who are
legally obligated to compensate for the
environmental impacts of their
proposed projects.

Section G of Appendix C of the
revised Policy may be of special interest
to the Association of Fish and Wildlife
Agencies, as it affirms the rights of
States, tribes, and local governments to
structure the mitigation requirements of
their own laws and regulations however
they choose. The Service�s revised
Policy does not affect mitigation
required by State, tribal, or local law.

We added the 43 CFR part 24
reference to Appendix A, section C per
the comment.

To address the comment that we give
great deference to State-prepared plans
that guide mitigation, we will convert
the existing section H in Appendix C to
section I, and add the following to the
new section H: When evaluating
existing plans under sections H.2.a or b,
the Service must defer to State and
tribal plans to determine which
additional benefits to count toward
achieving the mitigation planning goal
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as long as the plans are consistent with 
Federal law, regulation, and this Policy. 

Comment (116): One commenter 
noted that the way financial assistance 
programs addressed in Appendix A are 
described in section 3.5 may become 
outdated. The number of financial 
assistance programs recently increased 
to 61. Instead of using a number that 
will change frequently, they suggested 
revising the first sentence to read: 

The Service has more than 60 
financial assistance programs, which 
collectively disburse. . . . 

Response: We made the suggested 
revision. 

Comment (117): One commenter 
addressed the interaction between the 
Service�s financial assistance programs 
described in Appendix C with section 4, 
General Policy and Principles. The 
commenter was concerned that the 
following concept in paragraph (g) 
would be applied inconsistently unless 
additional guidance was provided: ��The 
Service will recommend or require that 
compensatory mitigation be . . . 
additional to any existing or foreseeably 
expected conservation efforts planned 
for the future.�� The commenter said the 
following scenarios need clarification: 

(1) A master plan for a land- 
management unit has an objective that 
calls for a specific conservation action
to be accomplished in the next 15 years.
If funding has not yet been appropriated
or allocated to accomplish the
conservation action, would the master-
plan objective qualify as a ��foreseeably
expected�� conservation effort planned
for the future?

(2) The establishing statutory
authority of a land-management agency 
makes that agency responsible for 
specific management actions, but the 
agency does not have enough funds to 
carry out these management actions? 
Would those management actions for 
which the agency is statutorily 
responsible qualify as an ��existing or 
foreseeably expected�� conservation 
effort? 

(3) The partners in a grant-funded 
land-acquisition project have committed 
to use non-Federal and non-match funds 
to complete specific types of restoration 
or enhancement on the project area. 
These commitments contributed to the 
project being recommended for funding 
by the grant program�s ranking panel. 
Would these commitments qualify as an 
��existing or foreseeably expected�� 
conservation effort? 

Response: The regulations 
implementing the compensatory 
mitigation requirements of the CWA at 
33 CFR 332.7(a) and 40 CFR 230.97(a) 
state that: 

Long-term protection may be
provided through real estate
instruments such as conservation
easements held by entities such as
Federal, State, tribal, or local resource
agencies, nonprofit conservation
organizations, or private land manager;
the transfer of title to such entities; or
by restrictive covenants. For
government property, long-term
protection may be provided through
Federal facility management plans or
integrated natural resources
management plans.

These regulations regard facility-
management plans and integrated
natural-resources management plans as
providing long-term protection. We
used this as part of the basis for
clarifying what would qualify as
��existing or foreseeably expected
conservation efforts planned for the
future.�� We addressed the issues and
scenarios raised by the commenter in
Appendix C, section H.

Comment (118): One commenter
addressed the interaction between the
Service�s financial assistance programs
described in Appendix C and provisions
of section 5.7.2, Recommendations for
Locating Mitigation on Public or Private
Lands. They asked for clarification on
whether the following would be
considered public land:

(a) Real property owned by
��instrumentalities�� of government, such
as a regional water management district?

(b) An interest in real property that is
less than full fee title, such as a
conservation easement or a leasehold
estate?

(c) Real property owned by tribal
governments?

(d) Real property held by
nongovernmental entities, but acquired
with Federal financial assistance. In
such cases, the Federal awarding agency
does not have an ownership interest in
the property, but it does have the
following legal rights defined in
regulation:

(1) Approving encumbrances to the
title,

(2) Approving or giving instructions
for disposition of real property no
longer needed for its originally
authorized purpose, and

(3) Receiving a share of the proceeds
resulting from disposition of real
property when the Federal awarding
agency authorizes sale on the open
market or transfer to the grant recipient.

Response: Examples (a), (b), and (c)
would be public land for purposes of
the Policy. However, if the government
or public agency owns a fee with
exceptions to title as in example (b), the
Policy applies only to the interest
owned by a government or public

agency. It has no effect on interests not
owned by a government or public
agency. Example (d) would be
considered public land only if the
interest in real property is owned by the
Federal Government; a State, tribal, or
local government; or an agency or
instrumentality of one of these
governments. We have provided
clarification in Appendix C, section H.

Comment (119): One commenter said
terms in section 5.7.2,
Recommendations for Locating
Mitigation on Public or Private Lands,
had implications for the material in
Appendix C and were unclear.
Specifically, they asked for an
explanation of the difference between
the proposed language of this Policy in
section 5.7.2: ��measures the public
agency is foreseeably expected to
implement absent the mitigation�� and
the language of the regulations jointly
issued by the EPA at 40 CFR
230.93(a)(3) and the Corps at 33 CFR
332.3(a)(3): ��Credits for compensatory
mitigation projects on public land must
be based solely on aquatic resource
functions provided by the compensatory
mitigation project, over and above those
provided by public programs already
planned or in place.��

Response: The language in section
5.7.2 and in the EPA/Corps regulation
has different purposes, but both are
applications of the principle of
additionality, which this Policy defines
as: A compensatory mitigation measure
is additional when the benefits of a
compensatory mitigation measure
improve upon the baseline conditions of
the impacted resources and their values,
services, and functions in a manner that
is demonstrably new and would not
have occurred without the
compensatory mitigation measure.

The measures described in section
5.7.2 are effectively those described in
the regulatory language as: Those
provided by public programs already
planned.

Appendix C, section H explains how
to determine what qualifies as ��baseline
conditions . . . that a public land
management agency is foreseeably
expected to implement absent the
mitigation.��

Comment (120): One commenter
addressed Appendix C, section H, Can
a mitigation proposal be located on land
acquired under a Federal financial
assistance award? They said despite this
section title, section 5.7.2,
Recommendations for Locating
Mitigation on Public or Private Lands,
seems to apply to everything covered by
the Policy, including financial
assistance awards. They suggested that
if section 5.7.2 applies to financial
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assistance awards, we clarify that 
Appendix C, section H supplements 
section 5.7.2. 

Response: Most lands acquired under 
Service-approved or administered 
financial assistance awards are 
dedicated to conservation, but not all 
are public land. We have revised section 
H to acknowledge the applicability of 
section 5.7.2 to land already designated 
for conservation. 

Comment (121): One commenter said 
the Authorities and Direction for
Service Mitigation Recommendations
listed in Appendix A needed additional 
references related to the financial
assistance programs described in
Appendix C. They suggested the
following authorities for the two Service
grant programs that have an authorizing
statute or regulation prohibiting the use
mitigation in the program be added to
Appendix A:

North American Wetlands Conservation 
Act, 16 U.S.C. 4401 et seq. 

National Coastal Wetlands Conservation 
Grants, 16 U.S.C. 3954, 50 CFR part 
84. 

Response: We added the North
American Wetlands Conservation Act,
16 U.S.C. 4401 et seq. to Appendix A,
section B, Additional Legislative
Authorities. We added the National
Coastal Wetlands Conservation Grants,
16 U.S.C. 3954, 50 CFR part 84 to
Appendix A, section C, Implementing
Regulations.

Comment (122): One commenter 
addressed the ineligibility of the use of 
mitigation in the National Coastal 
Wetlands Conservation program. They 
suggested that inserting the following as 
the ninth sentence in the introductory 
paragraph would avoid any potential 
misunderstandings: Consistent with the 
Service�s Mitigation Policy, the 
regulations at 50 CFR part 84 authorize 
the use of Natural Resource Damage 
Assessment funds as match in the 
National Coastal Wetlands Conservation 
Program. 

Response: We added the sentence as 
recommended. 

Comment (123): For further clarity, 
one commenter recommended editing in 
Appendix C, section B, Where do most 
mitigation issues occur in financial 
assistance? Specifically, they suggested 
the first sentence in the answer to 
Question B be replaced with: Most 
mitigation issues in financial assistance 
relate to: (a) The proposed use of 
mitigation funds on land acquired with 
Federal financial assistance, and (b) the 
use as match of mitigation funds and in- 
kind contributions derived from 
mitigation funds. 

Response: We replaced the first 
sentence as recommended by the 
commenter. 

Comment (124): One commenter 
noted that in a recent mitigation project 
proposed for siting on land acquired 
with Federal financial assistance, the 
landowner asserted that the mitigation 
project should be acceptable to the 
Service because it was acceptable to the 
Corps. To address such implementation 
questions, the commenter suggested
adding a new section that examines the
responsibilities of the Corps and the
Service for approving specific decisions
related to the limited role ofmitigation
in financial assistance programs. They
said, where appropriate, the new section
would give the legal basis of their
respective roles.

Response:The District Engineer of the 
Corps has the authority to impose 
conditions on a Department of the Army 
(DA) permit under the CWA, including 
conditions on the type and location of 
compensatory mitigation. However, no 
mitigation project, whether it is under 
the authority of the CWA or any other 
Federal statute, can interfere with the 
purposes of a financially assisted 
project. If the conditions in a DA permit
will affect a financially assisted project
for which the Service is responsible,
those conditions must be acceptable to
the Service before the permitted activity
is initiated.

Even if a mitigation project under the 
CWA will not affect one of its 
financially assisted projects, the Service 
may be a member of the Interagency 
Review Team that reviews 
documentation for the establishment of 
mitigation banks and in-lieu fee 
programs. The respective roles of the 
Corps and the Service in carrying out 
the compensatory mitigation 
requirements of the CWA are described 
in more detail in 33 CFR parts 325 and 
332, and 40 CFR part 230. 

For mitigation projects that will affect 
a financially assisted project in a 
program where it approves or 
administers awards, the Service is 
responsible for the following decisions: 

(a) Can real property and equipment 
acquired under a Service-administered 
financial assistance award be used for 
purposes of compensatory mitigation? 

The Service makes this decision based 
on 2 CFR 200.311(b) and 2 CFR 
200.313(a�c), which addresses real 
property and equipment (respectively), 
with special reference to the Service�s 
authority to approve encumbrances and 
its right to receive a share of proceeds 
from a disposition when property is no 
longer needed for the purposes of the 
original award. 50 CFR 80.132�135 also 
apply to real property acquired under 

the Wildlife Restoration program, Sport
Fish Restoration program, and
Enhanced Hunter Education and Safety
programs, and will guide mitigation in
financial assistance programs.

(b) Can real property that includes a
capital improvement funded by a
Service-administered financial
assistance award be used for purposes
of compensatory mitigation during the
useful life ofthe capital improvement?

The Service makes this decision based
on 2 CFR 200.311(b). Regulations at 50
CFR 80.132�135 may also be applicable
to a capital improvement funded by an
award from the Wildlife Restoration
program, Sport Fish Restoration
program, and Enhanced Hunter
Education and Safety programs.
��Capital improvement�� means (a) a
structure that costs at least $25,000 to
build; or (b) the alteration, renovation,
or repair of a structure that increases the
structure�s useful life by at least 10 years
or its market value by at least $25,000.
A financial assistance program may
have its own definitions of capital
improvement for purposes of
compensatory mitigation as long as it
includes all capital improvements as
defined here.

(c) Can real property managed,
maintained, or operated with funding
from a Service-administered financial
assistance award be used for purposes
of compensatory mitigation?

The Service makes this decision based
on 2 CFR 200.300.311(a) and (b).
Regulations at 50 CFR 80.134 also apply
to real property managed, maintained,
or operated by an award from the
Wildlife Restoration program, Sport
Fish Restoration program, and
Enhanced Hunter Education and Safety
programs.

(d) Are funds or in-kind contributions
that have been used or will be used to
satisfy compensatory-mitigation
requirements eligible as match in a
Service-administered financial
assistance program?

The Service makes this decision based
on 2 CFR 200.300; 2 CFR 200.403(a);
and 2 CFR 200.404(a), (b), and (d). For
compensatory mitigation required by
the CWA, the Service makes this
decision in compliance with 33 CFR
332.3(j)(2) and 40 CFR 230.93(j)(2). The
final rule for these regulations was
published in the Federal Register on
April 10, 2008 (73 FR 19594). Its
preamble clarifies the intent of
§§332.3(j)(2) and 230.93(j)(2) in the
following example: . . . if a Federal
program has a 50 percent landowner
match requirement, neither the federally
funded portion of the project, nor the
landowner�s 50 percent match, which is
part of the requirements for obtaining
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Federal funding, may be used for
compensatory mitigation credits.
However, if the landowner provides a
greater than 50 percent match, any
improvements provided by the
landowner over and above those
required for federal funding could be
used as compensatory mitigation
credits.

National Environmental Policy Act
(NEPA)

We have analyzed this Policy in
accordance with the criteria of the
National Environmental Policy Act, as
amended (NEPA) (42 U.S.C. 4332(c)),
the Council on Environmental Quality�s
Regulations for Implementing the
Procedural Provisions of NEPA (40 CFR
parts 1500�1508), and the Department
of the Interior�s NEPA procedures (516
DM 2 and 8; 43 CFR part 46). Issuance
of policies, directives, regulations, and
guidelines are actions that may
generally be categorically excluded
under NEPA (43 CFR 46.210(i)). Based
on comments received, we determined
that a categorical exclusion can apply to
this Policy, but nevertheless, the Service
chose to prepare an environmental
assessment (EA) to inform decision
makers and the public regarding the
possible effects of the policy revisions.
We announced our intent to prepare an
EA pursuant to NEPA when we
published the proposed revised policy.
We requested comments on the scope of
the NEPA review, information regarding
important environmental issues that
should be addressed, the alternatives to
be analyzed, and issues that should be
addressed at the programmatic stage in
order to inform the site-specific stage
during the comment period on the
proposed revised policy. Comments
from the public were considered in the
drafting of the final EA. The final EA is
available on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0126.

Authority

The multiple authorities for this
action include the: Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.); Fish and Wildlife Coordination
Act, as amended, (16 U.S.C. 661�
667(e)); National Environmental Policy
Act (42 U.S.C. 4371 et seq.); and others
identified in section 2 and Appendix A
of this Policy.

Mitigation Policy of the U.S. Fish and
Wildlife Service

1. Purpose

This Policy applies to all actions for
which the U.S. Fish and Wildlife
Service (Service) has specific authority

to either recommend or to require the
mitigation of impacts to fish, wildlife, 
plants, and their habitats. Most 
applications of this Policy are advisory. 
The purpose of this Policy is to provide 
guidance to Service personnel in 
formulating and delivering 
recommendations and requirements to 
action agencies and project proponents 
so that they may avoid, minimize, and 
compensate for action-caused impacts to 
species and their habitats. 

The guidance of this Policy: 
• Provides a framework for 

formulating measures to maintain or 
improve the status of affected species 
through an application of the mitigation 
hierarchy informed by a valuation of 
their affected habitats; 
• will help align Service- 

recommended mitigation with 
conservation objectives for affected 
resources and the strategies for 
achieving those objectives at 
ecologically relevant scales; 
• will allow action agencies and 

proponents to anticipate Service 
recommendations and plan for 
mitigation measures early, thus avoiding 
delays and assuring equal consideration 
of fish and wildlife conservation with 
other action purposes; and 
• allows for variations appropriate to 

action- and resource-specific 
circumstances. 

This Policy supersedes the Fish and 
Wildlife Service Mitigation Policy (46 
FR 7644�7663) published in the Federal 
Register on January 23, 1981. 
Definitions for terms used throughout 
this Policy are provided in section 6. 

2. Authority

The Service has jurisdiction over a 
broad range of fish and wildlife 
resources. Service authorities are 
codified under multiple statutes that 
address management and conservation 
of natural resources from many 
perspectives, including, but not limited 
to, the effects of land, water, and energy 
development on fish, wildlife, plants, 
and their habitats. We list below the 
statutes that provide the Service, 
directly or indirectly through delegation 
from the Secretary of the Interior, 
specific authority for conservation of 
these resources and that give the Service 
a role in mitigation planning for actions 
affecting them. We further discuss the 
Service�s mitigation planning role under 
each statute and list additional 
authorities in Appendix A. 
• Bald and Golden Eagle Protection Act, 

16 U.S.C. 668 et seq. (Eagle Act)
• Endangered Species Act of 1973, as 

amended, 16 U.S.C. 1531 et seq. (ESA) 
• Federal Land and Policy Management 

Act, 43 U.S.C. 1701 et seq. (FLPMA) 

• Federal Power Act, 16 U.S.C. 791� 
828c (FPA)

• Federal Water Pollution Control Act
(Clean Water Act), 33 U.S.C. 1251 et
seq. (CWA)

• Fish and Wildlife Conservation Act,
16 U.S.C. 2901�2912

• Fish and Wildlife Coordination Act,
as amended, 16 U.S.C 661�667(e)
(FWCA)

• Marine Mammal Protection Act of
1972, as amended, 16 U.S.C. 1361 et
seq. (MMPA)

• Migratory Bird Treaty Act, 16 U.S.C.
703�712 (MBTA)

• National Environmental Policy Act,
42 U.S.C. 4371 et seq. (NEPA)

• National Wildlife Refuge System
Administration Act, 16 U.S.C. 668dd
et seq.

While all of the statutes listed above
give the Service an advisory role in fish
and wildlife mitigation, not all of them
give the Service authority to require
others to implement the mitigation
measures we identify. Circumstances
under which the Service has specific
authority to require, consistent with
applicable laws and regulations, one or
more forms of mitigation for impacts to
fish and wildlife resources include:
• Actions that the Service carries out,

i.e., the Service is the action proponent;
• actions that the Service funds;
• actions to restore damages to fish

and wildlife resources caused by spills
of oil and other hazardous materials
under the Oil Pollution Act and the
Comprehensive Environmental
Response, Compensation, and Liability
Act;
• actions of other Federal agencies

that require an incidental take statement
under section 7 of the ESA (measures to
minimize the impact of the incidental
taking on the species);
• actions of non-Federal entities that

require an incidental take permit under
section 10 of the ESA (measures to
minimize and mitigate the impacts of
the taking on the species to the
maximum extent practicable);
• fishway prescriptions under section

18 of the FPA, which minimize, rectify,
or reduce over time through
management, the impacts of non-
Federal hydropower facilities on fish
passage;
• license conditions under section

4(e) of the FPA for non-Federal
hydropower facilities affecting Service
properties (e.g., a National Wildlife
Refuge) for the protection and
utilization of the Federal reservation
consistent with the purpose for which 
such reservation was created or
acquired;
• actions that require a ��Letter of

Authorization�� or ��Incidental

VerDate Sep<11>2014 19:41 Nov 18, 2016Jkt 241001 PO 00000 Frm 00032 Fmt 4701 Sfmt 4703E:\FR\FM\21NON3.SGM 21NON3a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_017075;17-01174_017075;17-01174_017076;17-01174_017077;17-01174_017078;17-01174_017079;1...



83471Federal Register/Vol. 81, No. 224/Monday, November 21, 2016/Notices 

Harassment Authorization�� under the
MMPA; and
• actions that require a permit for

non-purposeful (incidental) take of
eagles under the Eagle Act.

Our aim with this Policy is to provide
a common framework for Service
discretion across the full range of our
authorities, including those listed above
for which the Service may require
mitigation, but the Policy does not alter
or substitute for the regulations
implementing any of these authorities.

3. Scope

3.1. Actions

This Policy applies to all Service
activities related to evaluating the
effects of proposed actions and
subsequent recommendations or
requirements to mitigate impacts to
resources, defined in section 3.2. For
purposes of this Policy, actions include:
(a) Activities conducted, authorized,
licensed, or funded by Federal agencies
(including Service-proposed activities);
(b) non-Federal activities to which one
or more of the Service�s statutory
authorities apply to make mitigation
recommendations or specify mitigation
requirements; and (c) the Service�s
provision of technical assistance to
partners in collaborative mitigation
planning processes that occur outside of
individual action review.

3.2. Resources

This Policy may apply to specific
resources based on any Federal
authority or combination of authorities,
such as treaties, statutes, regulations, or
Executive Orders, that empower the
Federal Government to manage, control,
or protect fish, wildlife, plants, and
their habitats that are affected by
proposed actions. Such Federal
authority need not be exclusive,
comprehensive, or primary, and in
many cases, may overlap with that of
States or tribes or both.

This Policy applies to those resources
identified in statute or implementing
regulations that provide the Service
authority to make mitigation
recommendations or specify mitigation
requirements for the actions described
in section 3.1. The scope of resources
addressed by this Policy is inclusive of,
but not limited to, the Federal trust fish
and wildlife resources concept.

The Service has traditionally
described its trust resources as
migratory birds, federally listed
endangered and threatened species,
certain marine mammals, and inter-
jurisdictional fish. Some authorities
narrowly define or specifically identify
covered taxa, such as threatened and

endangered species, marine mammals, 
or the species protected by the 
Migratory Bird Treaty Act. This Policy 
applies to trust resources; however, 
Service Regions and field stations retain 
discretion to recommend mitigation for 
other resources under appropriate 
authorities. 

The types of resources for which the 
Service is authorized to recommend 
mitigation also include those that 
contribute broadly to ecological
functions that sustain species. The
definitions of the terms ��wildlife�� and 
��wildlife resources�� in the Fish and 
Wildlife Coordination Act include birds, 
fishes, mammals, and all other classes of 
wild animals, and all types of aquatic 
and land vegetation upon which 
wildlife is dependent. Section 404 of the 
Clean Water Act (33 CFR 320.4) codifies 
the significance of wetlands and other 
waters of the United States as important 
public resources for their habitat value, 
among other functions. 

The Endangered Species Act 
envisions a broad consideration when 
describing its purposes as providing a 
means whereby the ecosystems upon 
which endangered and threatened 
species depend may be conserved and 
when directing Federal agencies at 
section 7(a)(1) to utilize their authorities 
in furtherance of the purposes of the 
ESA by carrying out programs for the 
conservation of listed species. The 
purpose of the National Environmental 
Policy Act (NEPA) also establishes an 
expansive focus in promoting efforts 
that will prevent or eliminate damage to 
the environment while stimulating 
human health and welfare. In NEPA, 
Congress recognized the profound 
impact of human activity on the natural 
environment, particularly through 
population growth, urbanization, 
industrial expansion, resource 
exploitation, and new technologies. 
NEPA further recognized the critical 
importance of restoring and maintaining 
environmental quality, and declared a 
Federal policy of using all practicable 
means and measures to create and 
maintain conditions under which 
humans and nature can exist in 
productive harmony. These statutes 
address systemic concerns and provide 
authority for protecting habitats and 
landscapes. 

3.3. Exclusions 

This Policy does not apply 
retroactively to completed actions or to 
actions specifically exempted under 
statute from Service review. It does not 
apply where the Service has already 
agreed to a mitigation plan for pending 
actions, except where: (a) New activities 
or changes in current activities would 

result in new impacts; (b) a law
enforcement action occurs after the
Service agrees to a mitigation plan; (c)
an after-the-fact permit is issued; or (d)
where new authorities or failure to
implement agreed-upon
recommendations, warrant new
mitigation planning. Service personnel
may elect to apply this Policy to actions
that are under review as of the date of
its final publication.

3.4. Applicability to Service Actions

This Policy applies to actions that the
Service proposes, including those for
which the Service is the lead or co-lead
Federal agency for compliance with
NEPA. However, it applies only to the
mitigation of impacts to fish, wildlife,
plants, and their habitats that are
reasonably foreseeable from such
proposed actions. When it is the Service
that proposes an action, the Service
acknowledges its responsibility, during
early planning for design of the action,
to consult with Tribes, and to consider
the effects to, and mitigation for,
impacts to resources besides fish,
wildlife, plants, and their habitats (e.g.,
cultural and historic resources,
traditional practices, environmental
justice, public health, recreation, other
socio-economic resources, etc.).
Consistent with NEPA (42 U.S.C.
4332(A)) (40 CFR 1500.2 and 1501.2)
and the CEQ and the Advisory Council
on Historic Preservation (ACHP), NEPA
NHPA Section 106 Handbook, these
reviews will be integrated into the
decisionmaking process at the earliest
possible point in planning for the
action. This Policy neither provides
guidance nor supersedes existing
guidance for mitigating impacts to
resources besides those defined in
section 3.2, Resources.

NEPA requires the action agency to
evaluate the environmental effects of
alternative proposals for agency action,
including the environmental effects of
proposed mitigation (e.g., effects on
historic properties resulting from habitat
restoration). Considering impacts to
resources besides fish and wildlife
requires the Service to coordinate with
entities having jurisdiction by law,
special expertise, or other applicable
authority. Appendix B further discusses
the Service�s consultation
responsibilities with tribes related to
fish and wildlife impact mitigation, e.g.,
statutes that commonly compel the
Service to address the possible
environmental impacts of mitigation
activities for fish and wildlife resources.
It also supplements existing Service
NEPA guidance by describing how this
Policy integrates with the Service�s
decisionmaking process under NEPA.
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3.5. Financial Assistance Programs and 
Mitigation 

The Service has more than 60 
financial assistance programs, which
collectively disburse more than $1
billion annually to non-Federal
recipients through grants and
cooperative agreements. Most programs
leverage Federal funds by requiring or
encouraging the commitment of
matching cash or in-kind contributions.
Recipients have acquired approximately
10 million acres in fee title,
conservation easements, or leases
through these programs. To foster
consistent application of financial
assistance programs with respect to
mitigation processes, Appendix C
addresses the limited role that specific 
types of mitigation can play in financial 
assistance programs. 

4. General Policy and Principles 

The mission of the Service is working 
with others to conserve, protect, and 
enhance fish, wildlife, plants, and their 
habitats for the continuing benefit of the 
American people. In furtherance of this 
mission, the Service has a responsibility 
to ensure that impacts to fish, wildlife, 
plants, and their habitats in the United 
States, its territories, and possessions 
are considered when actions are 
planned, and that such impacts are 
mitigated so that these resources may 
provide a continuing benefit to the 
American people. Consistent with 
Congressional direction through the 
statutes listed in the ��Authority�� 
section of this Policy, the Service will 
provide timely and effective 
recommendations to conserve, protect, 
and enhance fish, wildlife, plants, and 
their habitats when proposed actions 
may reduce the benefits thereof to the 
public. 

Fish and wildlife and their habitats 
are resources that provide commercial, 
recreational, social, and ecological value 
to the Nation. For Tribal Nations, 
specific fish and wildlife resources and 
associated landscapes have traditional 
cultural and religious significance. Fish 
and wildlife are conserved and managed 
for the people by State, Federal, and 
tribal governments. If reasonably 
foreseeable impacts of proposed actions 
are likely to reduce or eliminate the 
public benefits that are provided by 
such resources, these governments have 
shared responsibility or interest in 
recommending means and measures to 
mitigate such losses. Accordingly, in the 
interest of serving the public, it is the 
policy of the U.S. Fish and Wildlife 
Service to seek to mitigate losses of fish, 
wildlife, plants, their habitats, and uses 
thereof resulting from proposed actions. 

The following fundamental principles
will guide Service-recommended
mitigation, as defined in this Policy,
across all Service programs.

a. The goal is a net conservation gain.
The Service�s mitigation planning goal
is to improve (i.e., a net gain) or, at
minimum, to maintain (i.e., no net loss)
the current status of affected resources,
as allowed by applicable statutory
authority and consistent with the
responsibilities of action proponents
under such authority. As informed by
established conservation objectives and
strategies, Service mitigation
recommendations will focus primarily
on important, scarce, or sensitive
resources, and will specify the means
and measures that achieve the planning
goal.

b. Observe an appropriate mitigation
sequence. The Service recognizes it is
generally preferable to take all
appropriate and practicable measures to
avoid and minimize adverse effects to
resources, in that order, before
compensating for remaining impacts.
However, to achieve the best possible
conservation outcomes, the Service
recognizes that some limited
circumstances may warrant a departure
from this preferred sequence. The
Service will prioritize the applicable
mitigation types based on a valuation of
the affected resources as described in
this Policy in a landscape conservation
context.

c. Avoid high-value habitats. The
Service will seek avoidance of all
impacts to high-value habitats. High-
value habitats make an exceptional
contribution to the conservation of
species. Preventing impacts to these
habitats is the most effective means of
maintaining the current status of a
species, which is the minimum goal of
this Policy.

d. A landscape approach will inform
mitigation. The Service will integrate
mitigation into a broader ecological
context with applicable landscape-level
conservation plans, where available,
when developing, approving, and
implementing plans, and by steering
mitigation efforts in a manner that will
best contribute to achieving
conservation objectives. The Service
will consider climate change and other
stressors that may affect ecosystem
integrity and the resilience of fish and
wildlife populations, which will inform
the scale, nature, and location of
mitigation measures necessary to
achieve the best possible conservation
outcome. The Service will foster
partnerships with Federal and State
partners, tribes, local governments, and
other stakeholders to design mitigation
strategies that will prevent fragmented

landscapes and restore core areas and
connectivity necessary to sustain
species.

e. Ensure consistency and
transparency. The Service will use
timely and transparent processes that
provide predictability and uniformity
through the consistent application of
standards and protocols as may be
developed to achieve effective
mitigation.

f. Science-based mitigation. The
Service will use the best available
science in formulating and monitoring
the long-term effectiveness of its
mitigation recommendations and
decisions, consistent with all applicable
Service science policy.

g. Durability. The Service will
recommend or require that mitigation
measures are durable, and at a
minimum, maintain their intended
purpose for as long as impacts of the
action persist on the landscape. The
Service will recommend or require that
action proponents provide assurances of
durability, including financial
assurances, to support the development,
maintenance, and long-term
effectiveness of the mitigation measures.

h. Effective compensatory mitigation.
The Service will recommend
implementing compensatory mitigation
before the impacts of an action occur.
The Service will recommend
compensatory mitigation that provides
benefits to the affected species that are
additional to the benefits of existing
conservation efforts or those planned for
the reasonably foreseeable future. To
ensure consistent implementation of
compensatory mitigation, the Service
will support the application of
equivalent standards, regardless of the
mechanism used to provide
compensatory mitigation.

5. Mitigation Framework

This section of the Policy provides the
conceptual framework and guidance for
implementing the general policy and
principles declared in section 4 in an
action- and landscape-specific
mitigation context. Implementation of
the general policy and principles as well
as the direction provided in 600 DM 6
occurs by integrating landscape scale
decisionmaking within the Service�s
existing process for assessing effects of
an action and formulating mitigation
measures. The key terms used in
describing this framework are defined in
section 6, Definitions.

The Service recommends or requires
mitigation under one or more Federal
authorities (section 2) when necessary
and appropriate to avoid, minimize,
and/or compensate for impacts to
resources (section 3.2) resulting from
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proposed actions (section 3.1). Our goal 
for mitigation is to achieve a net 
conservation gain or, at minimum, no 
net loss of the affected resources 
(section 4). Sections 5.1 through 5.9, 
summarized below, provide an 
overview of the mitigation framework 
and describe how the Service will 
engage actions as part of its process of 
assessing the effects of an action and 
formulating mitigation measures that 
would achieve this goal. Variations 
appropriate to action-specific 
circumstances are permitted; however, 
the Service will provide action 
proponents with the reasons for such 
variations. 

Synopsis of the Service Mitigation 
Framework 

5.1. Integrating Mitigation Planning 
with Conservation Planning. The 
Service will utilize landscape-scale 
approaches and landscape conservation
planning to inform mitigation, including
identifying areas for mitigation that are
most important for avoiding and
minimizing impacts, improving habitat
suitability, and compensating for
unavoidable impacts to species.
Proactive mitigation plans can achieve
efficiencies for attaining conservation
objectives while streamlining the
planning and regulatory processes for
specific landscapes and/or classes of
actions within a landscape.

5.2. Collaboration and Coordination.
At both the action and landscape scales,
the Service will collaborate and
coordinate with action proponents and
with our State, Federal, and tribal 
conservation partners in mitigation. 

5.3. Assessment. Assessing the effects 
of proposed actions and proposed 
mitigation measures is the basis for 
formulating a plan to meet the
mitigation policy goal. This Policy does 
not endorse specific methodologies, but 
does describe several principles of 
effects assessment and general 
characteristics of methodologies that the 
Service will use in implementing this 
Policy. 

5.4. Evaluation Species. The Service 
will identify the species evaluated for 
mitigation purposes. The Service should 
select the smallest set of evaluation 
species necessary, but include all 
species for which the Service is required 
to issue biological opinions, permits, or 
regulatory determinations. When 
actions would affect multiple resources 
of conservation interest, evaluation 
species should serve to best represent 
other affected species or aspects of the 
environment. This section describes 
characteristics of evaluation species that 
are useful in planning mitigation. 

5.5. Habitat Valuation. The Service
will assess the value of affected habitats
to evaluation species based on their
scarcity, suitability, and importance to
achieving conservation objectives. This
valuation will determine the relative
emphasis the Service will place on
avoiding, minimizing, and
compensating for impacts to habitats of
evaluation species.

5.6. Means and Measures. The means
and measures that the Service
recommends for achieving the
mitigation policy goal are action- and
resource-specific applications of the
three general types of impact mitigation
(avoid, minimize, and compensate).
This section provides an expanded
definition of each type, explains its
place in this Policy, and lists
generalized examples of its intended use
in Service mitigation recommendations
and requirements.

5.7. Recommendations. This section
describes general standards for Service
recommendations, and declares specific
preferences for various characteristics of
compensatory mitigation measures, e.g.,
timing, location.

5.8. Documentation. Service
involvement in planning and
implementing mitigation requires
documentation that is commensurate in
scope and level of detail with the
significance of the potential impacts to
resources. This section provides an
outline of documentation elements that
are applicable at three different stages of
the mitigation planning process: Early
planning, effects assessment, and final
recommendations.

5.9. Followup. Determining whether
Service mitigation recommendations
were adopted and effective requires
monitoring, and when necessary,
corrective action.

5.1. Integrating Mitigation With
Conservation Planning

The Service�s mitigation goal is to
improve or, at minimum, maintain the
current status of affected resources, as
allowed by applicable statutory
authority and consistent with the
responsibilities of action proponents
under such authority (see section 4).
This Policy provides a framework for
formulating mitigation means and
measures (see section 5.6) intended to
efficiently achieve the mitigation
planning goal based upon best available
science. This framework seeks to
integrate mitigation recommendations
and requirements into conservation
planning to better protect or enhance
populations and those features on a
landscape that are necessary for the
long-term persistence of biodiversity
and ecological functions. Functional

ecosystems enhance the resilience of
fish and wildlife populations challenged
by the widespread stressors of climate
change, invasive species, and the
continuing degradation and loss of
habitat through human alteration of the
landscape. Achieving the mitigation
goal of this Policy involves:
• Avoiding and minimizing those

impacts that most seriously compromise
resource sustainability;
• rectifying and reducing over time

those impacts where restoring or
maintaining conditions in the affected
area most efficiently contributes to
resource sustainability; and
• strategically compensating for

impacts so that actions result in an
improvement in the affected resources,
or at a minimum, result in a no net loss
of those resources.

The Service recognizes that we will
engage in mitigation planning for
actions affecting resources in landscapes
for which conservation objectives and
strategies to achieve those objectives are
not yet available, well developed, or
formally adopted. The landscape-level
approach to resource decisionmaking
described in this Policy and in the
Departmental Manual (600 DM 6.6D)
applies in contexts with or without
established conservation plans, but it
will achieve its greatest effectiveness
when integrated with such planning.

When appropriate, the Service will
seek a net gain in the conservation
outcome of actions we engage for
purposes of this Policy. It is consistent
with the Service�s mission to identify
and promote opportunities for resource
enhancement during action planning,
i.e., to decrease the gap between the
current and desired status of a resource.
Mitigation planning often presents
practicable opportunities to implement
mitigation measures in a manner that
outweighs impacts to affected resources.
When resource enhancement is also
consistent with the mission, authorities,
and/or responsibilities of action
proponents, the Service will encourage
proponents to develop measures that
result in a net gain toward achieving
conservation objectives for the resources
affected by their actions. Such
proponents include, but are not limited
to, Federal agencies when
responsibilities such as the following
apply to their actions:
• Carry out programs for the

conservation of endangered and
threatened species (Endangered Species
Act, section 7(a)(1));
• consult with the Service regarding

both mitigation and enhancement in
water resources development (Fish and
Wildlife Coordination Act, section 2);
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• enhance the quality of renewable
resources (National Environmental
Policy Act, section 101(b)(6)); and/or
• restore and enhance bird habitat

(Executive Order 13186, section 3(e)(2)). 
To serve the public interest in fish 

and wildlife resources, the Service 
works under various authorities (see 
section 2) with partners to establish 
conservation objectives for species, and 
to develop and implement plans for 
achieving such objectives in various 
landscapes. We define a landscape as an 
area encompassing an interacting 
mosaic of ecosystems and human 
systems that is characterized by 
common management concerns (see 
section 6, Definitions). Relative to this 
Policy, such management concerns
relate to conserving species. The
geographic scale of a landscape is
variable, depending on the interacting
elements that are meaningful to
particular conservation objectives and
may range in size from large regions to
a single watershed or habitat type.
When proposed actions may affect
species in a landscape addressed in one
or more established conservation plans,
such plans will provide the basis for
Service recommendations to avoid and
minimize particular impacts, rectify and 
reduce over time others, and 
compensate for others. The criteria in 
this Policy for selecting evaluation 
species (section 5.4) and assessing the 
value of their affected habitats (section 
5.5) are designed to place mitigation 
planning in a landscape conservation 
context by applying the various types of 
mitigation where they are most effective 
at achieving the mitigation policy goal. 

The Service recognizes the 
inefficiency of automatically applying 
under all circumstances each mitigation 
type in the traditional mitigation 
sequence. As DM 6 also recognizes, in 
limited situations, specific 
circumstances may exist that warrant an 
alternative from this sequence, such as 
when seeking to achieve the maximum 
benefit to affected resources and their 
values, services, and functions. For 
example, the cost and effort involved in 
avoiding impacts to a habitat that is 
likely to become isolated or otherwise 
unsuitable for evaluation species in the 
foreseeable future may result in less 
conservation when compared to actions 
that achieve a greater conservation 
benefit if used to implement offsite 
compensatory mitigation in area(s) that 
are more important in the long term to 
achieving conservation objectives for 
the affected resource(s). Conversely, 
onsite avoidance is the priority where 
impacts would substantially impair 
progress toward achieving conservation 
objectives. 

The Service will rely upon existing 
conservation plans that are based upon 
the best available scientific information, 
consider climate-change adaptation, and 
contain specific objectives aimed at the 
biological needs of the affected 
resources. Where existing conservation 
plans are not available that incorporate 
all of these elements or are not updated 
with the best available scientific 
information, Service personnel will 
otherwise incorporate the best available 
science into mitigation decisions and 
recommendations and continually seek 
better information in areas of greatest 
uncertainty. Service personnel will use 
a landscape approach based on analysis 
of information regarding resource needs,
including priorities for impact
avoidance and potential compensatory
mitigation sites. Such information
includes development trends and
projected habitat loss or conversion,
cumulative impacts of past development
activities, the presence and needs of
species, and restoration potential.
Service personnel may access this
information in existing mapping
products, survey data, reports, studies,
or other sources.

Proactive Mitigation Planning at Larger 
Scales 

The Service supports the planning
and implementation of proactive
mitigation plans in a landscape
conservation context, i.e., mitigation
developed before actions are proposed, 
particularly in areas where multiple 
similar actions are expected to adversely 
affect a similar suite of species. 
Proactive mitigation plans should 
complement or tier from existing 
conservation plans relevant to the 
affected resources (e.g., recovery plans,
habitat conservation plans, or 
nongovernmental plans). Effective and 
efficient proactive mitigation identifies 
high-priority resources and areas on a 
regional or landscape scale, prior to and 
without regard to specific proposed 
actions, in which to focus: (a) Resource 
protection for avoiding impacts; (b) 
resource enhancement or protection for 
compensating unavoidable impacts; and 
(c) measures to improve the resilience of 
resources in the face of climate change 
or otherwise increase the ability to 
adapt to climate and other landscape 
change factors. In many cases, the 
Service can take advantage of available 
Federal, State, tribal, local, or 
nongovernmental plans that identify 
such priorities. 

Developing proactive mitigation 
should involve stakeholders in a 
transparent process for defining 
objectives and the means to achieving 
those objectives. Planning for proactive 

mitigation should establish standards
for determining the appropriate scale,
type, and location of mitigation for
impacts to specific resources within a
specified area. Adopted plans that
incorporate these features are likely to
substantially shorten the time needed
for regulatory review and approval as
actions are subsequently proposed.
Proactive mitigation plans, not limited
to those developed under a
programmatic NEPA decisionmaking
process or a Habitat Conservation Plan
process, will provide efficiencies for
project-level Federal actions and will
also better address potential cumulative
impacts.

Procedurally, proactive mitigation
should draw upon existing land-use
plans and databases associated with
human infrastructure, including
transportation, and water and energy
development, as well as ecological data
and conservation plans for floodplains,
water quality, high-value habitats, and
key species. Stakeholders and Service
personnel process these inputs to design
a conservation network that considers
needed community infrastructure and
clearly prioritizes the role of mitigation
in conserving natural features that are
necessary for long-term maintenance of
ecological functions on the landscape.
As development actions are proposed,
an effective proactive regional
mitigation plan will provide a
transparent process for identifying
appropriate mitigation opportunities
within the regional framework and
selecting the mitigation projects with
the greatest aggregated conservation
benefits.

5.2. Collaboration and Coordination

The Service shares responsibility for
conserving fish and wildlife with State,
local, and tribal governments and other
Federal agencies and stakeholders. Our
role in mitigation may involve Service
biological opinions, permits, or other
regulatory determinations as well as
providing technical assistance. The
Service must work in collaboration and
coordination with other governments,
agencies, organizations, and action
proponents to implement this Policy.
Whenever appropriate, the Service will:

a. Coordinate activities with the
appropriate Federal, State, tribal, and
local agencies and other stakeholders
who have responsibilities for fish and
wildlife resources when developing
mitigation recommendations for
resources of concern to those entities;

b. consider resources and plans made
available by State, local, and tribal
governments and other Federal
agencies;
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c. seek to apply compatible 
approaches and avoid duplication of 
efforts with those same entities; 

d. collaborate with Federal and State 
agencies, tribes, local agencies and other
stakeholders in the formulation of
landscape-level mitigation plans; and 

e. cooperate with partners to develop, 
maintain, and disseminate tools and 
conduct training in mitigation 
methodologies and technologies. 

The Service should engage agencies 
and applicants during the early 
planning and design stage of actions. 
The Service is encouraged to engage in 
early coordination during the NEPA 
Federal decisionmaking process to 
resolve issues in a timely manner (516 
DM 8.3). Coordination during early 
planning, including participation as a 
cooperating agency or on 
interdisciplinary teams, can lead to 
better conservation outcomes. For 
example, the Federal Highway 
Administration (FHWA) is most likely 
to adopt alternatives that avoid or 
minimize impacts when the Service 
provides early comments under section 
4(f) of the Transportation Act of 1966 
relative to impacts to refuges or other 
Service-supported properties. When we 
identify potential impacts to tribal 
interests, the Service, in coordination 
with affected tribes, may recommend 
mitigation measures to address those 
impacts. Recommendations will carry 
more weight when the Service and tribe 
have overlapping authority for the 
resources in question and when 
coordinated through government-to- 
government consultation. 

Coordination and collaboration with 
stakeholders allows the Service to 
confirm that the persons conducting 
mitigation activities, including 
contractors and other non-Federal 
persons, have the appropriate 
experience and training in mitigation 
best practices, and where appropriate, 
include measures in employee 
performance appraisal plans or other 
personnel or contract documents, as 
necessary. Similarly, this allows for the 
development of rigorous, clear, and 
consistent guidance, suitable for field 
staff to implement mitigation or to deny 
authorizations when impacts to 
resources and their values, services, and 
functions are not acceptable. 
Collaboratively working across 
Department of the Interior bureaus and 
offices allows the Service to conduct 
periodic reviews of the execution of 
mitigation activities to confirm 
consistent implementation of the 
principles of this Policy. 

When collaborating with 
stakeholders, Service staff should utilize 
the principles and recommendations set 

forth in the Council on Environmental
Quality handbook, Collaboration in
NEPA�a Handbook for NEPA
Practitioners (2007).

5.3. Assessment

Effects are changes in environmental
conditions caused by an action that are
relevant to the resources (fish, wildlife,
plants, and their habitats) covered by
this Policy. This Policy addresses
mitigation for impacts to these
resources. We define impacts as adverse
effects relative to the affected resources.
Impacts may be direct, indirect, or
cumulative. Indirect effects are often
major drivers in ecological systems.
Because indirect impacts from an action
occur later in time or farther removed in
distance, they may have landscape-scale
implications. Mitigation is the general
label for all measures implemented to
avoid, minimize, and/or compensate for
its predicted impacts.

The Service should design mitigation
measures to achieve the mitigation goal,
when appropriate, of net gain, or a
minimum of no net loss for affected
resources. This design should take into
account the degree of risk and
uncertainty associated with both
predicted project effects and predicted
outcomes of the mitigation measures.
The following principles shall guide the
Service�s assessment of anticipated
effects and the expected effectiveness of
mitigation measures.

1. The Service will consider action
effects and mitigation outcomes within
planning horizons commensurate with
the expected duration of the action�s
impacts. In predicting whether
mitigation measures will achieve the
mitigation policy goal for the affected
resources during the planning horizon,
the Service will recognize that
predictions about the more-distant
future are more uncertain and adjust the
mitigation recommendations
accordingly.

2. Action proponents should provide
reasonable predictions about
environmental conditions relevant to
the affected area both with and without
the action over the course of the
planning horizon (i.e., baseline
condition). If such predictions are not
provided, the Service will assess the
effects of a proposed action over the
planning horizon considering: (a) The
full spatial and temporal extent of
resource-relevant direct and indirect
effects caused by the action, including
resource losses that will occur during
the period between implementation of
the action and the mitigation measures;
and (b) any cumulative effects to the
affected resources resulting from
existing concurrent or reasonably

foreseeable future activities in the
landscape context. When assessing the
affected area without the action, the
Service will also evaluate: (a) Expected
natural species succession; (b)
implementation of approved
restoration/improvement plans; and (c)
reasonably foreseeable conditions
resulting directly or indirectly from any
other factors that may affect the
evaluation of the project including, but
not limited to, climate change.

3. The Service will use the best
available effect assessment
methodologies that:

a. Display assessment results in a
manner that allows decisionmakers,
action proponents, and the public to
compare present and predicted future
conditions for affected resources;

b. measure adverse and beneficial
effects using equivalent metrics to
determine mitigation measures
necessary to achieve the mitigation
policy goal for the affected resources
(e.g., measure both adverse and
beneficial effects to a species� food
resources via changes to the density or
spatial extent of the food resource);

c. predict effects over time, including
changes to affected resources that would
occur with and without the action,
changes induced by climate change, and
changes resulting from reasonably
foreseeable actions;

d. are practical, cost-effective, and
commensurate with the scope and scale
of impacts to affected resources;

e. are sufficiently sensitive to estimate
the type and relative magnitude of
effects across the full spectrum of
anticipated beneficial and adverse
effects;

f. may integrate predicted effects with
data from other disciplines such as cost
or socioeconomic analysis; and

g. allow for incorporation of new data
or knowledge as action planning
progresses.

4. Where appropriate effects
assessment methods or technologies
useful in valuation of mitigation are not
available, Service employees will apply
best professional judgment supported by
best available science to assess impacts
and to develop mitigation
recommendations.

5.4. Evaluation Species

Section 3.2 identifies the resources to
which this Policy applies. Depending on
the authorities under which the Service
is engaging an action for mitigation
purposes, these resources may include:
Particular species; fish, wildlife, and
plants more generally; and their
habitats, including those contributing to
ecological functions that sustain
species. However, one or more species
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of conservation interest to the Service is 
always necessary to initiate mitigation 
planning, and under this Policy, the 
Service will explicitly identify 
evaluation species for mitigation 
purposes. In instances where the 
Service is required to issue a biological 
opinion, permit, or regulatory 
determination for specific species, the 
Service will identify such species, at 
minimum, as evaluation species. 

Selecting evaluation species in 
addition to those for which the Service 
must provide a regulatory determination 
varies according to action-specific 
circumstances. In practice, an initial 
examination of the habitats affected and 
review of typically associated species of 
conservation interest are usually the 
first steps in identifying evaluation 
species. The purpose of Service 
mitigation planning is to develop a set 
of recommendations that would 
improve or, at minimum, maintain the 
current status of the affected resources. 
When available, conservation planning 
objectives (i.e., the desired status of the 
affected resources) will inform 
mitigation planning (see section 5.1). 
Therefore, following those species for 
which we must provide a regulatory 
determination, species for which action 
effects would cause the greatest increase 
in the gap between their current and 
desired status are the principal choices 
for selection as evaluation species. 

An evaluation species must occur 
within the affected area for at least one 
stage of its life history, but as other 
authorities permit, the Service may 
consider evaluation species that are not 
currently present in the affected area if 
the species is: 

a. Identified in approved State or 
Federal fish and wildlife conservation, 
restoration, or improvement plans that 
include the affected area; or 

b. likely to occur in the affected area 
during the reasonably foreseeable future 
with or without the proposed action due 
to natural species succession. 

Evaluation species may or may not 
occupy the affected area year-round or
when direct effects of the action would 
occur. 

The Service should select the smallest 
set of evaluation species necessary to 
relate the effects of an action to the full 
suite of affected resources and 
applicable authorities, including all 
species for which the Service is required 
to issue opinions, permits, or regulatory 
determinations. When an action affects 
multiple resources, evaluation species 
should represent other affected species 
or aspects of the environment so that the 
mitigation measures formulated for the 
evaluation species will mitigate impacts 
to other similarly affected resources to 

the greatest extent possible. 
Characteristics of evaluation species 
that are useful in mitigation planning 
may include, but are not limited to, the 
following: 

a. Species that are addressed in 
conservation plans relevant to the 
affected area and for which habitat 
objectives are articulated; 

b. species strongly associated with an 
affected habitat type; 

c. species for which habitat limiting 
factors are well understood; 

d. species that perform a key role in 
ecological processes (e.g., nutrient 
cycling, pollination, seed dispersal, 
predator-prey relations), which may, 
therefore, serve as indicators of 
ecosystem health; 

e. species that require large areas of 
contiguous habitat, connectivity 
between disjunct habitats, or a 
distribution of suitable habitats along 
migration/movement corridors, which 
may, therefore, serve as indicators of 
ecosystem functions; 

f. species that belong to a group of 
species (a guild) that uses a common 
environmental resource; 

g. species for which sensitivity to one 
or more anticipated effects of the 
proposed action is documented; 

h. species with special status (e.g., 
species of concern in E.O. 13186, Birds 
of Conservation Concern); 

i. species of cultural or religious 
significance to tribes; 

j. species that provide monetary and 
non-monetary benefits to people from 
consumptive and non-consumptive uses 
including, but not limited to, fishing, 
hunting, bird watching, and 
educational, aesthetic, scientific, or 
subsistence uses; 

k. species with characteristics such as 
those above that are also easily 
monitored to evaluate the effectiveness 
of mitigation actions; and/or 

l. species that would be subject to 
direct mortality as a result of an action 
(e.g., wind turbine). 

5.5. Habitat Valuation

Species conservation relies on 
functional ecosystems, and habitat 
conservation is generally the best means 
of achieving species population 
objectives. Section 5.4 provides the 
guidance for selecting evaluation 
species to represent these habitat 
resources. The value of specific habitats 
to evaluation species varies widely, 
such that the loss or degradation of 
higher value habitats has a greater 
impact on achieving conservation 
objectives than the loss or degradation 
of an equivalent area of lower value 
habitats. To maintain landscape 
capacity to support species, our 

mitigation policy goal (Section 4)
applies to all affected habitats of
evaluation species, regardless of their
value in a conservation context.
However, the Service will recognize
variable habitat value in formulating
appropriate means and measures to
mitigate the impacts of proposed
actions, as described in this section. The
primary purpose of habitat valuation is
to determine the relative emphasis the
Service will place on avoiding,
minimizing, and compensating for
impacts to habitats of evaluation
species.

The Service will assess the overall
value of affected habitats by considering
their: (a) Scarcity; (b) suitability for
evaluation species; and (c) importance
to the conservation of evaluation
species.
• Scarcity is the relative spatial extent

(e.g., rare, common, or abundant) of the
habitat type in the landscape context.
• Suitability is the relative ability of

the affected habitat to support one or
more elements of the evaluation species�
life history (reproduction, rearing,
feeding, dispersal, migration,
hibernation, or resting protected from
disturbance, etc.) compared to other
similar habitats in the landscape
context. A habitat�s ability to support an
evaluation species may vary over time.
• Importance is the relative

significance of the affected habitat,
compared to other similar habitats in
the landscape context, to achieving
conservation objectives for the
evaluation species. Habitats of high
importance are irreplaceable or difficult
to replace, or are critical to evaluation
species by virtue of their role in
achieving conservation objectives
within the landscape (e.g., sustain core
habitat areas, linkages, ecological
functions). Areas containing habitats of
high importance are generally, but not
always, identified in conservation plans
addressing resources under Service
authorities (e.g., in recovery plans) or
when appropriate, under authorities of
partnering entities (e.g., in State wildlife
action plans, Landscape Conservation
Cooperative conservation ��blueprints,��
etc.).

The Service has flexibility in applying
appropriate methodologies and best
available science when assessing the
overall value of affected habitats, but
also has a responsibility to
communicate the rationale applied, as
described in section 5.8 (Documentation
Standards). These three parameters are
the considerations that will inform
Service determinations of the relative
value of an affected habitat that will
then be used to guide application of the
mitigation hierarchy under this Policy.
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For all habitats, the Service will apply 
appropriate and practicable measures to 
avoid and minimize impacts over time, 
generally in that order, before applying 
compensation as mitigation for 
remaining impacts. For habitats we 
determine to be of high-value (i.e., 
scarce and of high suitability and high 
importance) however, the Service will 
seek avoidance of all impacts. For 
habitats the Service determines to be of 
lower value, we will consider whether 
compensation is more effective than 
other components of the mitigation 
hierarchy to maintain the current status 
of evaluation species, and if so, may 
seek compensation for most or all such 
impacts. 

The relative emphasis given to 
mitigation types within the mitigation 
hierarchy depends on the landscape 
context and action-specific 
circumstances that influence the 
efficacy and efficiency of available 
mitigation means and measures. For 
example, it is generally more effective 
and efficient to achieve the mitigation 
policy goal by maximizing avoidance 
and minimization of impacts to habitats 
that are either rare, of high suitability, 
or of high importance, than to rely on 
other measures, because these qualities 
are typically not easily repaired, 
enhanced through onsite management, 
or replaced through compensatory 
actions. Similarly, compensatory 
measures may receive greater emphasis 
when strategic application of such 
measures (i.e., to further the objectives 
of relevant conservation plans) would 
more effectively and efficiently achieve 
the policy goal for mitigating impacts to 
habitats that are either abundant, of low 
suitability, or of low importance. 

When more than one evaluation 
species uses an affected habitat, the 
highest valuation will govern the 
Service�s mitigation recommendations 
or requirements. Regardless of the 
habitat valuation, Service mitigation 
recommendations or requirements will 
represent our best judgment as to the 
most practicable means of ensuring that 
a proposed action improves or, at 
minimum, maintains the current status 
of the affected resources. 

5.6. Means and Measures

The means and measures that the 
Service recommends for achieving the 
goal of this Policy (see section 4) are 
action- and resource-specific 
applications of the five general types of 
impact mitigation: Avoid, minimize, 
rectify, reduce over time, and 
compensate. The third and fourth 
mitigation types, rectify and reduce over 
time, are combined under the 
minimization label (e.g., in mitigation 

planning for permitting actions under 
the Clean Water Act, in the Presidential 
Memorandum on Mitigating Impacts on 
Natural Resources from Development 
and Encouraging Related Private 
Investment, and in 600 DM 6.4), which 
we adopt for this Policy and for the 
structure of this section, while also 
providing specific examples for rectify 
and reduce. When carrying out its 
responsibilities under NEPA, the 
Service will apply the mitigation 
meanings and sequence in the NEPA 
regulations (40 CFR 1508.20). In 
particular, the Service will retain the 
ability to distinguish, as needed, 
between minimizing, rectifying, and 
reducing or eliminating the impact over 
time, as described in Appendix B: 
Service Mitigation Policy and NEPA. 

The emphasis that the Service gives to 
each mitigation type depends on the 
evaluation species selected (section 5.4) 
and the value of their affected habitats 
(section 5.5). Habitat valuation aligns 
mitigation with conservation planning 
for the evaluation species by identifying 
where it is critical to avoid habitat 
impacts altogether and where
compensation measures may more
effectively advance conservation
objectives. All appropriate mitigation
measures have a clear connection with
the anticipated effects of the action and
are commensurate with the scale and
nature of those effects.

Nothing in this Policy supersedes the
statutes and regulations governing
prohibited ��take�� of wildlife (e.g., ESA-
listed species, migratory birds, eagles);
however, the Policy applies to
mitigating the impacts to habitats and 
ecological functions that support
populations of evaluation species,
including federally protected species. 
Attaining the goal of improving or, at a 
minimum, maintaining the current 
status of evaluation species will often 
involve applying a combination of 
mitigation types. For each of the 
mitigation types, the following 
subsections begin with a quote of the 
regulatory language at 40 CFR 1508.20, 
then provides an expanded definition, 
explains its place in this Policy, and 
lists generalized examples of its 
intended use in Service mitigation 
recommendations. Ensuring that 
Service-recommended mitigation 
measures are implemented and effective 
is addressed in sections 5.8, 
Documentation, and 5.9, Followup. 

5.6.1. Avoid�Avoid the impact 
altogether by not taking a certain action 
or parts of an action. 

Avoiding impacts is the first tier of 
the mitigation hierarchy. Avoidance 
ensures that an action or a portion of the 
action has no direct or indirect effects 

during the planning horizon on fish,
wildlife, plants, and their habitats.
Actions may avoid direct effects to a
resource (e.g., by shifting the location of
the construction footprint), but unless
the action also avoids indirect effects
caused by the action (e.g., loss of habitat
suitability through isolation from other
habitats, accelerated invasive species
colonization, degraded water quality,
etc.), the Service will not consider that
impacts to a resource are fully avoided.
In some cases, indirect effects may
cumulatively result in population and
habitat losses that negate any
conservation benefit from avoiding
direct effects. An impact is unavoidable
when an appropriate and practicable
alternative to the proposed action that
would not cause the impact is
unavailable. The Service will
recommend avoiding all impacts to
high-value habitats. Generalized
examples follow:

a. Design the timing, location, and/or
operations of the action so that specific
resource impacts would not occur.

b. Add structural features to the
action, where such action is sustainable
(e.g., fish and wildlife passage
structures, water treatment facilities,
erosion control measures) that would
eliminate specific losses to affected
resources.

c. Adopt a non-structural alternative
to the action that is sustainable and that
would not cause resource losses (e.g.,
stream channel restoration with
appropriate grading and vegetation in
lieu of rip-rap).

d. Adopt the no-action alternative.
5.6.2. Minimize (includes Rectifyand

Reduce Over Time)�Minimize the
impact by limiting the degree or
magnitude of the action and its
implementation.

Minimizing impacts, together with
rectifying and reducing over time, is the
second tier of the mitigation hierarchy.
Minimizing is reducing the intensity of
the impact (e.g., population loss, habitat
loss, reduced habitat suitability,
reduced habitat connectivity, etc.) to the
maximum extent appropriate and
practicable. Generalized examples of
types of measures to minimize impacts
follow:

a. Reduce the overall spatial extent
and/or duration of the action.

b. Adjust the daily or seasonal timing
of the action.

c. Retain key habitat features within
the affected area that would continue to
support life-history processes for the
evaluation species.

d. Adjust the spatial configuration of
the action to retain corridors for species
movement between functional habitats.
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e. Apply best management practices 
to reduce water quality degradation. 

f. Adjust the magnitude, timing, 
frequency, duration, and/or rate-of- 
change of water flow diversions and 
flow releases to minimize the alteration 
of flow regime features that support life- 
history processes of evaluation species. 

g. Install screens and other measures 
necessary to reduce aquatic life 
entrainment/impingement at water 
intake structures. 

h. Install fences, signs, markers, and 
other measures necessary to protect 
resources from impacts (e.g., fencing 
riparian areas to exclude livestock, 
marking a heavy-equipment exclusion 
zone around burrows, nest trees, and 
other sensitive areas). 

Rectify � This subset of the second 
tier of the mitigation hierarchy involves 
��repairing, rehabilitating, or restoring 
the affected environment.�� 

Rectifying impacts may possibly 
improve, relative to no-action 
conditions, a loss in habitat availability 
and/or suitability for evaluation species 
within the affected area and contribute 
to a net conservation gain. Rectifying 
impacts may also involve directly 
restoring a loss in populations through 
stocking. Generalized examples follow: 

a. Repair physical alterations of the 
affected areas to restore pre-action 
conditions or improve habitat suitability 
for the evaluation species (e.g., re-grade 
staging areas to appropriate contours, 
loosen compacted soils, restore altered 
stream channels to stable dimensions). 

b. Plant and ensure the survival of 
appropriate vegetation where necessary 
in the affected areas to restore or 
improve habitat conditions (quantity 
and suitability) for the evaluation 
species and to stabilize soils and stream 
channels. 

c. Provide for fish and wildlife 
passage through or around action- 
imposed barriers to movement. 

d. Consistent with all applicable laws, 
regulations, policies, and conservation 
plans, stock species that experienced 
losses in affected areas when habitat 
conditions are able to support them in 
affected areas. 

Reduce Over Time�This subset of the 
second tier of the mitigation hierarchy 
is to ��reduce or eliminate the impact 
over time by preservation and 
maintenance operations during the life 
of the action.�� 

Reducing impacts over time is 
preserving, enhancing, and maintaining 
the populations, habitats, and ecological 
functions that remain in an affected area 
following the impacts of the action, 
including areas that are successfully 
restored or improved through rectifying 
mitigation measures. Preservation, 

enhancement, and maintenance 
operations may improve upon 
conditions that would occur without the 
action and contribute to a net 
conservation gain (e.g., when such 
operations would prevent habitat 
degradation expected through lack of 
management needed for an evaluation 
species). Reducing impacts over time is 
an appropriate means to achieving the 
mitigation goal after applying all 
appropriate and practicable avoidance, 
minimization, and rectification 
measures. Generalized examples follow: 

a. Control land uses and limit 
disturbances to portions of the affected 
area that may continue to support the 
evaluation species. 

b. Control invasive species in the 
affected areas. 

c. Manage fire-adapted habitats in the 
affected areas with an appropriate 
timing and frequency of prescribed fire, 
consistent with applicable laws, 
regulations, policies, and conservation 
plans. 

d. Maintain or replace equipment and 
structures in affected areas to prevent 
losses of fish and wildlife resources due 
to equipment failure (e.g., cleaning and 
replacing trash racks and water intake 
screens, maintaining fences that limit 
access to environmentally sensitive 
areas). 

e. Ensure proper training of personnel 
in operations necessary to preserve 
existing or restored fish and wildlife 
resources in the affected area. 

5.6.3. Compensate�Compensate for 
the impact by replacing or providing 
substitute resources or environments. 

Compensating for impacts is the third 
and final tier of the mitigation 
hierarchy. Compensation is protecting, 
maintaining, enhancing, and/or 
restoring habitats and ecological 
functions for an evaluation species, 
generally in an area outside the action�s 
affected area. Mitigating some 
percentage of unavoidable impacts 
through measures that minimize, rectify, 
and reduce losses over time is often 
appropriate and practicable, but the 
costs or difficulties of mitigation may 
rise rapidly thereafter to achieve the 
mitigation planning goal entirely within 
the action�s affected area. In such cases, 
a lesser or equivalent effort applied in 
another area may achieve greater 
benefits for the evaluation species. 
Likewise, the effort necessary to 
mitigate the impacts to a habitat of low 
suitability and low importance of a type 
that is relatively abundant in the 
landscape context (low-value habitat) 
will more likely achieve sustainable 
benefits for an evaluation species if 
invested in enhancing a habitat of 
moderate suitability and high 

importance. This Policy is designed to
apply the various types of mitigation
where they may achieve the greatest
efficiency toward accomplishing the
mitigation planning goal.

Onsite restoration of an affected
resource meets the definition of rectify
and is not considered compensation
under this Policy. Although
compensation is usually accomplished
outside the affected area, onsite
compensation under the definitions of
this Policy involves provision of a
habitat resource within the affected area
that was not adversely affected by the
action, but that would effectively
address the action�s effect on the
conservation of the evaluation species.
For example, an action reduces food
resources for an evaluation species, but
in dry years, water availability is a more
limiting factor to the species� status in
the affected area. Increasing the
reliability of water resources onsite may
represent a practicable measure that will
more effectively maintain or improve
the species� status than some degree of
rectifying the loss of food resources
alone, even though the action did not
affect water availability. In this
example, measures to restore food
resources are rectification, and measures
to increase water availability are onsite
compensation.

Multiple mechanisms may
accomplish compensatory mitigation,
including habitat credit exchanges and
other emerging mechanisms. Proponent-
responsible mitigation, mitigation/
conservation banks, and in-lieu fee
funds are the three most common
mechanisms. Descriptions of their
general characteristics follow:

a. Proponent-Responsible Mitigation.
A proponent-responsible mitigation site
provides ecological functions and
services in accordance with Service-
defined or approved standards to offset
the habitat impacts of a proposed action
on particular species. As its name
implies, the action proponent is solely
responsible for ensuring that the
compensatory mitigation activities are
completed and successful. Proponent-
responsible mitigation may occur onsite
or offsite relative to action impacts. Like
all compensatory mitigation measures,
proponent-responsible mitigation
should: (a) Maximize the benefit to
impacted resources and their values,
services, and functions; (b) implement
and earn credits in advance of project
impacts; and (c) reduce risk to achieving
effectiveness.

b. Mitigation/Conservation Banks. A
conservation bank is a site or suite of
sites that provides ecological functions
and services expressed as credits that
are conserved and managed in
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perpetuity for particular species and are 
used expressly to offset impacts 
occurring elsewhere to the same species. 
A mitigation bank is established to 
offset impacts to wetland habitats under 
section 404 of the Clean Water Act. 
Some mitigation banks may also serve 
the species-specific purposes of a 
conservation bank. Mitigation and 
conservation banks are typically for- 
profit enterprises that apply habitat 
restoration, creation, enhancement, and/ 
or preservation techniques to generate 
credits on their banking properties. The 
establishment, operation, and use of a 
conservation bank requires a 
conservation bank agreement between 
the Service and the bank sponsor, and 
aquatic resource mitigation banks 
require a banking instrument approved 
by the U.S. Army Corps of Engineers. 
Responsibility for ensuring that 
compensatory mitigation activities are 
successfully completed is transferred 
from the action proponent to the bank 
sponsor at the time of the sale/transfer 
of credits. Mitigation and conservation 
banks generally provide mitigation in 
advance of impacts. 

c. In-Lieu Fee. An in-lieu fee site 
provides ecological functions and 
services expressed as credits that are 
conserved and managed for particular 
species or habitats, and are used 
expressly to offset impacts occurring 
elsewhere to the same species or 
habitats. In-lieu fee programs are 
sponsored by governmental or nonprofit 
entities that collect funds used to 
establish in-lieu fee sites. In-lieu fee 
program operators apply habitat 
restoration, creation, enhancement, and/ 
or preservation techniques to generate 
credits on in-lieu fee sites. The 
establishment, operation, and use of an 
in-lieu fee program may require an 
agreement between regulatory agencies 
of applicable authority, including the 
Service, and the in-lieu fee program 
operator. Responsibility for ensuring 
that compensatory mitigation activities 
are successfully completed is 
transferred from the action proponent to 
the in-lieu fee program operator at the 
time of sale/transfer of credits. Unlike 
mitigation or conservation banks, in-lieu 
fee programs generally provide 
compensatory mitigation after impacts 
have occurred. See section 5.7.1 for 
discussion of the Service�s preference 
for compensatory mitigation that occurs 
prior to impacts. 

The Service�s preference is that 
proponents offset unavoidable resource 
losses in advance of their actions. 
Further, the Service considers the 
banking of habitat value for the express 
purpose of compensating for future 
unavoidable losses to be a legitimate 

form of mitigation, provided that 
withdrawals from a mitigation/ 
conservation bank are commensurate 
with losses of habitat value (considering 
suitability and importance) for the 
evaluation species and not based solely 
upon the affected habitat acreage or the 
cost of land purchase and management. 
Resource losses compensated through 
purchase of conservation or mitigation 
bank credits may include, but are not 
limited to, habitat impacts to species 
covered by one or more Service 
authorities. 

5.6.3.1 Equivalent Standards

The mechanisms for delivering 
compensatory mitigation differ 
according to: (1) Who is ultimately 
responsible for the success of the 
mitigation (the action proponent or a 
third party); (2) whether the mitigation 
site is within or adjacent to the impact 
site (onsite) or at another location that 
provides either equivalent or additional 
resource value (offsite); and (3) when 
resource benefits are secured (before or 
after resource impacts occur). 

Regardless of the delivery mechanism, 
species conservation strategies and 
other landscape-level conservation 
plans that are based on the best 
scientific information available are 
expected to provide the basis for 
establishing and operating 
compensatory mitigation sites and
programs. Such strategies and plans
should also inform the assessment of 
species-specific impacts and benefits 
within a defined geography. 

Service recommendations or 
requirements will apply equivalent 
ecological, procedural, and 
administrative standards for all 
compensatory mitigation mechanisms. 
Departmental guidance at DM 6.6 C 
declares a preference for compensatory 
mitigation measures that will maximize 
the benefit to affected resources, reduce 
risk to achieving effectiveness, and use 
transparent methodologies. Mitigation 
that the Service recommends or 
approves through any compensatory 
mitigation mechanism should 
incorporate, address, or identify the 
following that are intended to ensure 
successful implementation and 
durability: 

a. Type of resource(s) and/or its 
value(s), service(s), and function(s), and
amount(s) of such resources to be
provided (usually expressed in acres or 
some other physical measure), the 
method of compensation (restoration, 
establishment, preservation, etc.), and 
the manner in which a landscape-scale 
approach has been considered; 

b. factors considered during the site 
selection process; 

c. site protection instruments to
ensure the durability of the measure;

d. baseline information;
e. the mitigation value of such

resources (usually expressed as a
number of credits or other units of
value), including a rationale for such a
determination;

f. a mitigation work plan including
the geographic boundaries of the
measure, construction methods, timing,
and other considerations;

g. a maintenance plan;
h. performance standards to

determine whether the measure has
achieved its intended outcome;

i. monitoring requirements;
j. long-term management

commitments;
k. adaptive management

commitments; and
l. financial assurance provisions that

are sufficient to ensure, with a high
degree of confidence, that the measure
will achieve and maintain its intended
outcome, in accordance with the
measure�s performance standards.

Third parties may assume the
responsibilities for implementing
proponent-responsible compensation.
The third party accepting responsibility
for the compensatory actions would
assume all of the proponent�s
obligations for ensuring their success
and durability.

5.6.3.2 Research and Education

Research and education, although
important to the conservation of many
resources, are not typically considered
compensatory mitigation, because they
do not directly offset adverse effects to
species or their habitats. In rare
circumstances, research or education
that is directly linked to reducing
threats, or that provides a quantifiable
benefit to the species, may be included
as part of a mitigation package. These
circumstances may exist when: (a) The
major threat to a resource is something
other than habitat loss; (b) the Service
can reasonably expect the outcome of
research or education to more than
offset the impacts; (c) the proponent
commits to using the results/
recommendations of the research to
mitigate action impacts; or (d) no other
reasonable options for mitigation are
available.

5.7. Recommendations

Consistent with applicable
authorities, the Policy�s fundamental
principles, and the mitigation planning
principles described herein, the Service
will provide recommendations to
mitigate the impacts of proposed actions
at the earliest practicable stage of
planning to ensure maximum
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consideration. The Service will develop 
mitigation recommendations in 
cooperation with the action proponent 
and/or the applicable authorizing 
agency, considering the cost estimates 
and other information that the 
proponent/agency provides about the 
action and its effects, and relying on the 
best scientific information available. 
Service recommendations will represent 
our best judgment as to the most 
practicable means of ensuring that a 
proposed action improves or, at 
minimum maintains, the current status 
of the affected resources. The Service 
will provide mitigation 
recommendations under an explicit 
expectation that the action proponent or 
the applicable authorizing agency is 
fully responsible for implementing or 
enforcing the recommendations. 

The Service will strive to provide 
mitigation recommendations, including 
reasonable alternatives to the proposed 
action, which, if fully and properly 
implemented, would achieve the best 
possible outcome for affected resources 
while also achieving the stated purpose 
of the proposed action. However, on a
case-by-case basis, the Service may
recommend the ��no action�� alternative.
For example, when appropriate and 
practicable means of avoiding 
significant impacts to high-value 
habitats and associated species are not 
available, the Service may recommend 
the ��no action�� alternative. 

5.7.1. Preferences for Compensatory 
Mitigation 

Unless action-specific circumstances 
warrant otherwise, the Service will 
observe the following preferences in 
providing compensatory mitigation 
recommendations: 

Advance compensatory mitigation. 
When compensatory mitigation is 
necessary, the Service prefers 
compensatory mitigation measures that 
are implemented and earn credits in 
advance of project impacts. Even though 
compensatory mitigation may be 
initiated in advance of project impacts, 
there may still be temporal losses that 
need to be addressed. The extent of the 
compensatory measures that are not 
completed until after action impacts 
occur will account for the interim loss 
of resources consistent with the 
assessment principles (section 5.3). 

Compensatory mitigation in relation 
to landscape strategies and plans. The 
preferred location for Service- 
recommended or required compensatory 
mitigation measures is within the 
boundaries of an existing strategically 
planned, interconnected conservation 
network that serves the conservation 
objectives for the affected resources in 

the relevant landscape context. 
Compensatory measures should 
enhance habitat connectivity or 
contiguity, or strategically improve 
targeted ecological functions important 
to the affected resources (e.g., enhance 
the resilience of fish and wildlife 
populations challenged by the 
widespread stressors of climate change). 

Similarly, Service-recommended or 
required mitigation should emphasize 
avoiding impacts to habitats located 
within a planned conservation network, 
consistent with the Habitat Valuation 
guidance (section 5.5). 

Where existing conservation networks 
or landscape conservation plans are not 
available for the affected resources, 
Service personnel should develop 
mitigation recommendations based on 
best available scientific information and 
professional judgment that would 
maximize the effectiveness of the 
mitigation measures for the affected 
resources, consistent with this Policy�s 
guidance on Integrating Mitigation 
Planning with Conservation Planning 
(section 5.1). 

5.7.2. Recommendations for Locating
Compensatory Mitigation on Public or
Private Lands

When appropriate as specified in this 
Policy, the Service may recommend 
establishing compensatory mitigation at 
locations on private, public, or tribal 
lands that provide the maximum 
conservation benefit for the affected 
resources. The Service will generally, 
but not always, recommend 
compensatory mitigation on lands with 
the same ownership classification as the 
lands where impacts occurred, e.g., 
impacts to evaluation species on private 
lands are generally mitigated on private 
lands and impacts to evaluation species 
on public lands are generally mitigated 
on public lands. However, most private 
lands are not permanently dedicated to 
conservation purposes, and are 
generally the most vulnerable to impacts 
resulting from land and water resources 
development actions; therefore, 
mitigating impacts to any type of land 
ownership on private lands is usually 
acceptable as long as they are durable. 
Locating compensatory mitigation on 
public lands for impacts to evaluation 
species on private lands is also possible, 
and in some circumstances may best 
serve the conservation objectives for 
evaluation species. Such compensatory 
mitigation options require careful 
consideration and justification relative 
to the Service�s mitigation planning 
goal, as described below. 

The Service generally only supports 
locating compensatory mitigation on 
(public or private) lands that are already 

designated for the conservation of
natural resources if additionality (see
section 6, Definitions) is clearly
demonstrated and is legally attainable.
In particular, the Service usually does
not support offsetting impacts to private
lands by locating compensatory
mitigation on public lands designated
for conservation purposes because this
practice risks a long-term net loss in
landscape capacity to sustain species by
relying increasingly on public lands to
serve conservation purposes. However,
the Service acknowledges that public
ownership does not automatically
confer long-term protection and/or
management for evaluation species in
all cases, which may justify locating
compensatory mitigation measures on
public lands, including compensation
for impacts to evaluation species on
public or private lands. The Service may
recommend compensating for private-
land impacts to evaluation species on
public lands (whether designated for
conservation of natural resources or not)
when:

a. Compensation is an appropriate
means of achieving the mitigation
planning goal, as specified in this
Policy;

b. the compensatory mitigation would
provide additional conservation benefits
above and beyond measures the public
agency is foreseeably expected to
implement absent the mitigation (only
such additional benefits are counted
towards achieving the mitigation
planning goal);

c. the additional conservation benefits
are durable, i.e., lasting as long as the
impacts that prompted the
compensatory mitigation;

d. consistent with and not otherwise
prohibited by all relevant statutes,
regulations, and policies; and

e. the public land location would
provide the best possible conservation
outcome, such as when private lands
suitable for compensatory mitigation are
unavailable or are available but do not
provide an equivalent or greater
contribution towards offsetting the
impacts to meet the mitigation planning
goal for the evaluation species.

Ensuring the durability of
compensatory mitigation on public
lands may require multiple tools beyond
land use plan designations, including
right-of-way grants, withdrawals,
disposal or lease of land for
conservation, conservation easements,
cooperative agreements, and agreements
with third parties. Mechanisms to
ensure durability of land protection for
compensatory mitigation on public and
private lands vary among agencies, but
should preclude conflicting uses and
ensure that protection and management
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of the mitigation land is commensurate 
with the magnitude and duration of 
impacts.

When the public lands under
consideration for use as compensatory 
mitigation for impacts on private lands 
are National Wildlife Refuge System 
(NWRS) lands, additional 
considerations covered in the Service�s
Final Policy on the NWRS and 
Compensatory Mitigation Under the 
Section 10/404 Program (64 FR 49229� 
49234, September 10, 1999) may apply. 
Under that policy, the Regional Director 
will recommend the mitigation plan 
proposing to site compensatory 
mitigation on NWRS lands to the 
Director for approval. 

5.7.3. Recommendations Related to 
Recreation 

Mitigation for impacts to recreational
uses of wildlife and habitat. The Service 
will generally not recommend measures 
intended to increase recreational value 
as mitigation for habitat losses. The 
Service may address impacts to 
recreational uses that are not otherwise 
addressed through habitat mitigation, 
but will do so with separate and distinct 
recreational use mitigation 
recommendations. 

Recreational use of mitigation lands. 
Consistent with applicable statutes, the 
Service supports those recreational uses 
on mitigation lands that are compatible 
with the conservation goals of those 
mitigation lands. If certain uses are 
incompatible with the conservation
goals for the mitigation lands, for
example, off-road vehicle use in an area
conserved for wildlife intolerant to 
disturbance, the Service will 
recommend against such uses. 

5.8. Documentation 

The Service should advise action
proponents and decisionmaking 
agencies at timely stages of the planning 
process. To ensure effective
consideration of Service
recommendations, it is generally
possible to communicate key concerns
that will inform our recommendations 
early in the mitigation planning process, 
communicate additional components 
during and following an initial 
assessment of effects, and provide final 
written recommendations toward the 
end of the process, but in advance of a 
final decision for the action. The 
following outline lists the components 
applicable to these three planning 
stages. Because actions vary 
substantially in scope and complexity, 
these stages may extend over a period of 
years or occur almost simultaneously, 
which may necessitate consolidating 
some of the components listed below. 

For all actions, the level of the Service�s 
analysis and documentation should be
commensurate with the scope and
severity of the potential impacts to
resources. Where compensation is used
to address impacts, additional 
information outlined in section 5.6.3
may be necessary.

A. Early Planning 

1. Inform the proponent of the 
Service�s goal to improve or, at 
minimum, maintain the status of 
affected resources, and that the Service 
will identify opportunities for a net 
conservation gain if appropriate. 

2. Coordinate key data collection and 
planning decisions with the proponent, 
relevant tribes, and Federal and State 
resource agencies; including, but not 
limited  to:

a. Delineate the affected area;
b. define the planning horizon;
c. identify species that may occur in 

the affected area that the Service is 
likely to consider as evaluation species 
for mitigation planning; 

d. identify landscape-scale strategies 
and conservation plans and objectives 
that pertain to these species and the 
affected area; 

e. define surveys, studies, and 
preferred methods necessary to inform 
effects analyses; and 

f. as necessary, identify reasonable 
alternatives to the proposed action that 
may achieve the proponent�s purpose
and the Service�s no-net-loss goal for
resources.

3. As early as possible, inform the
proponent of the presence of probable
high-value habitats in the affected area
(see section 5.5), and advise the 
proponent of Service policy to avoid all 
impacts to such habitats. 

B. Effects Assessment 

1. Coordinate selection of evaluation
species with relevant tribes, Federal and 
State resource agencies, and action
proponents.

2. Communicate the Service�s 
assessment of the value of affected 
habitats to evaluation species. 

3. If high-value habitats are affected, 
advise the proponent of the Service�s 
policy to avoid all impacts to such 
habitats. 

4. Assess action effects to evaluation 
species and their habitats. 

5. Formulate mitigation options that 
would achieve the mitigation policy 
goal (an appropriate net conservation 
gain or, at minimum, no net loss) in 
coordination with the proponent and 
relevant tribes, and Federal and State 
resource agencies. 

C. Final Recommendations

The Service�s final mitigation
recommendations should communicate
in writing the following:

1. The authorities under which the
Service is providing the mitigation
recommendations consistent with this
Policy.

2. A description of all mitigation
measures that are reasonable and
appropriate to ensure that the proposed
action improves or, at minimum,
maintains the current status of affected
fish, wildlife, plants, and their habitats.

3. The following elements should be
specified within a mitigation plan or
equivalent by either the Service, action
proponents, or in collaboration:

a. Measurable objectives;
b. implementation assurances,

including financial, as applicable;
c. effectiveness monitoring;
d. additional adaptive management

actions as may be indicated by
monitoring results; and

e. reporting requirements.
4. An explanation of the basis for the

Service recommendations, including,
but not limited to:

a. Evaluation species used for
mitigation planning;

b. the assessed value of affected
habitats to evaluation species;

c. predicted adverse and beneficial
effects of the proposed action;

d. predicted adverse and beneficial
effects of the recommended mitigation
measures; and

e. the rationale for our determination
that the proposed action, if
implemented with Service
recommendations, would achieve the
mitigation policy goal.

5. The Service�s expectations of the
proponent�s responsibility to implement
the recommendations.

5.9. Followup

The Service encourages, supports, and
will initiate, whenever practicable and
within our authority, post-action
monitoring studies and evaluations to
determine the effectiveness of
recommendations in achieving the
mitigation planning goal. In those
instances where Service personnel
determine that action proponents have
not carried out those agreed-upon
mitigation means and measures, the
Service will request that the parties
responsible for regulating the action
initiate corrective measures, or will
initiate access to available assurance
measures. These provisions also apply
when the Service is the action
proponent.
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6. Definitions 

Definitions in this section apply to the 
implementation of this Policy and were
developed to provide clarity and
consistency within the policy itself, and
to ensure broad, general applicability to
all mitigation processes in which the
Service engages. Some Service
authorities define some of the terms in 
this section differently or more
specifically, and the definitions herein 
do not substitute for statutory or
regulatory definitions in the exercise of 
those authorities. 

Action. An activity or program 
implemented, authorized, or funded by 
Federal agencies; or a non-Federal 
activity or program for which one or 
more of the Service�s authorities apply 
to make mitigation recommendations, 
specify mitigation requirements, or 
provide technical assistance for 
mitigation planning. 

Additionality. A compensatory 
mitigation measure is additional when 
the benefits of a compensatory 
mitigation measure improve upon the 
baseline conditions of the impacted 
resources and their values, services, and 
functions in a manner that is 
demonstrably new and would not have 
occurred without the compensatory 
mitigation measure. 

Affected area. The spatial extent of all 
effects, direct and indirect, of a 
proposed action to fish, wildlife, plants, 
and their habitats. 

Affected resources. Those resources, 
as defined by this Policy, that are 
subject to the adverse effects of an 
action. 

Baseline. Current and future 
environmental conditions (relevant to 
the resources covered by this Policy) 
that are expected without 
implementation of the proposed action 
under review. Predictions about future 
environmental conditions without the 
action should account for natural 
species succession, implementation of 
approved land and resource 
management plans, and any other 
reasonably foreseeable factors that 
influence these conditions. 

Compensatory mitigation. 
Compensatory mitigation means to 
compensate for remaining unavoidable 
impacts after all appropriate and 
practicable avoidance and minimization 
measures have been applied, by 
replacing or providing substitute 
resources or environments (see 40 CFR 
1508.20.) through the restoration, 
establishment, enhancement, or 
preservation of resources and their 
values, services, and functions. Impacts 
are authorized pursuant to a regulatory 
or resource management program that 

issues permits, licenses, or otherwise
approves activities. In this Policy,
��mitigation�� is a deliberate expression
of the full mitigation hierarchy, and
��compensatory mitigation�� describes
only the last phase of that sequence.

Conservation. In the context of this
Policy, the noun ��conservation�� is a
general label for the collective practices,
plans, policies, and science that are
used to protect and manage species and
their habitats to achieve desired
outcomes.

Conservation objective. A measurable
expression of a desired outcome for a
species or its habitat resources.
Population objectives are expressed in
terms of abundance, trend, vital rates, or
other measurable indices of population
status. Habitat objectives are expressed
in terms of the quantity, quality, and
spatial distribution of habitats required
to attain population objectives, as
informed by knowledge and
assumptions about factors influencing
the ability of the landscape to sustain
species.

Conservation planning. The
identification of strategies for achieving
conservation objectives. Conservation
plans include, but are not limited to,
recovery plans, habitat conservation
plans, watershed plans, green
infrastructure plans, and others
developed by Federal, State, tribal or
local government agencies or non-
governmental organizations. This Policy
emphasizes the use of landscape-scale
approaches to conservation planning.

Durability. A mitigation measure is
durable when the effectiveness of the
measure is sustained for the duration of
the associated impacts of the action,
including direct and indirect impacts.

Effects. Changes in environmental
conditions that are relevant to the
resources covered by this Policy.

Direct effects are caused by the action
and occur at the same time and place.

Indirect effects are caused by the
action, but occur at a later time and/or
another place.

Cumulative effects are caused by
other actions and processes, but may
refer also to the collective effects on a
resource, including direct and indirect
effects of the action. The causal agents
and spatial/temporal extent for
considering cumulative effects varies
according to the authority(ies) under
which the Service is engaged in
mitigation planning (e.g., refer to the
definitions of cumulative effects and
cumulative impacts in ESA regulations
and NEPA, respectively), and the
Service will apply statute-specific
definitions in the application of this
Policy.

Evaluation species. Fish, wildlife, and
plant resources in the affected area that
are selected for effects analysis and
mitigation planning.

Habitat. An area with spatially
identifiable physical, chemical, and
biological attributes that supports one or
more life-history processes for
evaluation species. Mitigation planning
should delineate habitat types in the
affected area using a classification
system that is applicable to both the
region(s) of the affected area and the
selected evaluation species in order to
facilitate determinations of habitat
scarcity, suitability, and importance.

Habitat Credit Exchange. An
environmental market that operates as a
clearinghouse in which an exchange
administrator, operating as a mitigation
sponsor, manages credit transactions
between compensatory mitigation
providers and project permittees. This is
in contrast to the direct transactions
between compensatory mitigation
providers and permittees that generally
occur through conservation banking and
in-lieu fee programs. Exchanges provide
ecological functions and services
expressed as credits that are
permanently conserved and managed
for specified species and are used to
compensate for adverse impacts
occurring elsewhere to the same species.

Habitat value. An assessment of an
affected habitat with respect to an
evaluation species based on three
attributes�scarcity, suitability, and
importance�which define its
conservation value to the evaluation
species in the context of this Policy. The
three parameters are assessed
independently but are sometimes
correlated. For example, rare or unique
habitat types of high suitability for
evaluation species are also very likely of
high importance in achieving
conservation objectives.

Impacts. In the context of this Policy,
impacts are adverse effects relative to
the affected resources.

Importance. The relative significance
of the affected habitat, compared to
other examples of a similar habitat type
in the landscape context, to achieving
conservation objectives for the
evaluation species. Habitats of high
importance are irreplaceable or difficult
to replace, or are critical to evaluation
species by virtue of their role in
achieving conservation objectives
within the landscape (e.g., sustain core
habitat areas, linkages, ecological
functions). Areas containing habitats of
high importance are generally, but not
always, identified in conservation plans
addressing resources under Service
authorities (e.g., in recovery plans) or
when appropriate, under authorities of
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partnering entities (e.g., in State wildlife 
action plans, Landscape Conservation 
Cooperative conservation ��blueprints,�� 
etc.). 

Landscape. An area encompassing an 
interacting mosaic of ecosystems and 
human systems that is characterized by 
a set of common management concerns. 
The most relevant concerns to the 
Service and this Policy are those 
associated with the conservation of 
species and their habitats. The 
landscape is not defined by the size of 
the area, but rather the interacting 
elements that are meaningful to the 
conservation objectives for the resources 
under consideration. 

Landscape-scale approach. For the 
purposes of this Policy, the landscape- 
scale approach applies the mitigation 
hierarchy for impacts to resources and 
their values, services, and functions at 
the relevant scale, however narrow or 
broad, necessary to sustain, or otherwise 
achieve, established goals for those 
resources and their values, services, and 
functions. A landscape-scale approach
should be used when developing and
approving strategies or plans, reviewing
projects, or issuing permits. The
approach identifies the needs and
baseline conditions of targeted resources
and their values, services, and
functions, reasonably foreseeable
impacts, cumulative impacts of past and
likely projected disturbance to those
resources, and future disturbance
trends. The approach then uses such
information to identify priorities for
avoidance, minimization, and
compensatory mitigation measures
across that relevant area to provide the
maximum benefit to the impacted
resources and their values, services, and
functions, with full consideration of the
conditions of additionality and
durability.

Landscape-scale strategies and plans.
For the purposes of this Policy, 
landscape-scale strategies and plans 
identify clear management objectives for 
targeted resources and their values, 
services, and functions at landscape- 
scales, as necessary, including across 
administrative boundaries, and employ 
the landscape-scale approach to 
identify, evaluate, and communicate 
how mitigation can best achieve those 
management objectives. Strategies serve 
to assist project applicants, 
stakeholders, and land managers in pre- 
planning as well as to inform NEPA 
analysis and decisionmaking, including 
decisions to develop and approve plans, 
review projects, and issue permits. Land 
use planning processes provide 
opportunities for identifying, 
evaluating, and communicating 
mitigation in advance of anticipated 

land use activities. Consistent with their 
statutory authorities, land management
agencies may develop landscape-scale
strategies through the land use planning
process, or incorporate relevant aspects
of applicable and existing landscape-
scale strategies into land use plans
through the land use planning process.

Mitigation. In the context of this
Policy, the noun ��mitigation�� is a label
for all types of measures (see Mitigation
Types) that a proponent would
implement toward achieving the
Service�s mitigation goal.

Mitigation hierarchy. The elements of
mitigation, summarized as avoidance,
minimization, and compensation,
provide a sequenced approach to
addressing the foreseeable impacts to
resources and their values, services, and
functions. First, impacts should be
avoided by altering project design and/
or location or declining to authorize the
project; then minimized through project
modifications and permit conditions;
and, generally, only then compensated
for remaining unavoidable impacts after
all appropriate and practicable
avoidance and minimization measures
have been applied.

Mitigation planning. The process of
assessing the effects of an action and
formulating mitigation measures that
would achieve the mitigation planning
goal.

Mitigation goal. The Service�s goal for
mitigation is to improve or, at
minimum, maintain the current status of
affected resources, as allowed by
applicable statutory authority and
consistent with the responsibilities of
action proponents under such authority.

Mitigation types. General classes of
methods for mitigating the impacts of an
action (Council on Environmental
Quality, 40 CFR 1508.20(a�e)),
including:

(a) Avoid the impact altogether by not
taking the action or parts of the action;

(b) minimize the impact by limiting
the degree or magnitude of the action
and its implementation;

(c) rectify the impact by repairing,
rehabilitating, or restoring the affected
environment;

(d) reduce or eliminate the impact
over time by preservation and
maintenance operations during the life
of the action; and

(e) compensate for the impact by
replacing or providing substitute
resources or environments.

These five mitigation types, as
enumerated by CEQ, are compatible
with this Policy; however, as a practical
matter, the mitigation elements are
categorized into three general types that
form a sequence: Avoidance,

minimization, and compensation for
remaining unavoidable (also known as
residual) impacts. Section 5.6
(Mitigation Means and Measures) of this
Policy provides expanded definitions
and examples for each of the mitigation
types.

Practicable. Available and capable of
being done after taking into
consideration existing technology,
logistics, and cost in light of a
mitigation measure�s beneficial value
and a land use activity�s overall
purpose, scope, and scale.

Proponent. The agency(ies) proposing
an action, and if applicable, any
applicant(s) for agency funding or
authorization to implement a proposed
action.

Resources. Fish, wildlife, plants, and
their habitats for which the Service has
authority to recommend or require the
mitigation of impacts resulting from
proposed actions.

Scarcity. The relative spatial extent
(e.g., rare, common, or abundant) of the
habitat type in the landscape context.

Suitability. The relative ability of the
affected habitat to support one or more
elements of the evaluation species� life
history (reproduction, rearing, feeding,
dispersal, migration, hibernation, or
resting protected from disturbance, etc.)
compared to other similar habitats in
the landscape context. A habitat�s
ability to support an evaluation species
may vary over time.

Unavoidable. An impact is
unavoidable when an appropriate and
practicable alternative to the proposed
action that would not cause the impact
is not available.

Appendix A. Authorities and Direction
for Service Mitigation
Recommendations

A. Relationship of Service Mitigation Policy
to Other Policies, Regulations

This section is intended to describe the
interaction of existing policies and
regulations with this Policy in agency
processes. Descriptions regarding the
application of mitigation concepts generally,
and elements of this Policy specifically, for
each of the listed authorities follow:

1. The Bald and Golden Eagle Protection Act
(16 U.S.C. 668�668d) (Eagle Act)

The Eagle Act prohibits take of bald eagles
and golden eagles except pursuant to Federal
regulations. The Eagle Act regulations at title
50, part 22 of the Code of Federal Regulations
(CFR), define the ��take�� of an eagle to
include the following actions: ��pursue,
shoot, shoot at, poison, wound, kill, capture,
trap, collect, destroy, molest, or disturb��
(§ 22.3).

Except for protecting eagle nests, the Eagle
Act does not directly protect eagle habitat.
However, because disturbing eagles is a
violation of the Act, some activities within
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eagle habitat, including some habitat
modification, can result in illegal take in the
form of disturbance. ��Disturb�� is defined as
��to agitate or bother a bald or golden eagle
to a degree that causes, or is likely to cause,
based on the best scientific information
available, (1) injury to an eagle, (2) a decrease
in its productivity, by substantially
interfering with normal breeding, feeding, or
sheltering behavior, or (3) nest abandonment,
by substantially interfering with normal
breeding, feeding, or sheltering behavior.��

The Eagle Act allows the Secretary of the
Interior to authorize certain otherwise
prohibited activities through regulations. The
Service is authorized to prescribe regulations
permitting the taking, possession, and
transportation of bald and golden eagles
provided such permits are ��compatible with
the preservation of the bald eagle or the
golden eagle�� (16 U.S.C. 668a). Permits are
issued for scientific and exhibition purposes;
religious purposes of Native American tribes;
falconry (golden eagles only); depredation;
protection of health and safety; golden eagle
nest take for resource development and
recovery; nonpurposeful (incidental) take;
and removal or destruction of eagle nests.

The Eagle Act provides for mitigation in
the form of avoidance and minimization by
restricting permitted take to circumstances
where take is ��necessary.�� While not
expressly addressed, compensatory
mitigation can also be used as a tool for
ensuring that authorized take is consistent
with the preservation standard of the Eagle
Act. The regulations for eagle nest take
permits and eagle non-purposeful incidental
take permits explicitly provide for
compensatory mitigation. Although eagle
habitat (beyond nest structures) is not
directly protected by the Eagle Act, the
statute and implementing regulations do not
preclude the use of habitat restoration,
enhancement, and protection as
compensatory mitigation.

At the time of development of this
Appendix A, the threshold for authorized
take of golden eagles is set at zero throughout
the United States because golden eagle
populations appear to be stable and
potentially declining, and may not be able to
absorb additional take while still maintaining
current numbers of breeding pairs over time.
Accordingly, all permits for golden eagle take
must incorporate compensatory mitigation.
Because golden eagle populations are
currently primarily constrained by a high
level of unauthorized human-caused
mortality, rather than habitat loss, permits for
golden eagle take require mitigation to be in
the form of a reduction of a source of
mortality; however, habitat restoration and
enhancement could potentially offset
permitted take in some situations, once
reliable standards and metrics are developed
to support the application of habitat-based
mitigation to offset permitted take.

2. Clean Water Act (33 U.S.C. 1251 et seq.)

Several locations within the statute under
section 404 describe the responsibilities and
roles of the Service. The authority at section
404(m) is most directly relevant to the
Service�s engagement of Clean Water Act
permitting processes to recommend
mitigation for impacts to aquatic resources

nationwide and is routinely used by
Ecological Services Field Offices. At section
404(m), the Secretary of the Army is required
to notify the Secretary of the Interior, through
the Service Director, that an individual
permit application has been received or that
the Secretary proposes to issue a general
permit. The Service will submit any
comments in writing to the Secretary of the
Army (Corps of Engineers) within 90 days.
The Service has the opportunity to engage
several thousand Corps permit actions
affecting aquatic habitats and wildlife
annually and to assist the Corps of Engineers
in developing permit terms that avoid,
minimize, or compensate for permitted
impacts. The Department of the Army has
also entered into a Memorandum of
Agreement with the Department of the
Interior under section 404(q) of the Clean
Water Act. The current Memorandum of
Agreement, signed in 1992, provides
procedures for elevating national or regional
issues relating to resources, policy,
procedures, or regulation interpretation.

3. Endangered Species Act of 1973, as
Amended (16 U.S.C. 1531 et seq.)

A primary purpose of the Endangered
Species Act (ESA) of 1973 as amended (16
U.S.C. 1531 et seq.) is to conserve the
ecosystems upon which species listed as
endangered and threatened depend.
Conserving listed species involves the use of
all methods and procedures that are
necessary for their recovery, which includes
mitigating the impacts of actions to listed
species and their habitats. All actions must
comply with the applicable prohibitions
against taking endangered animal species
under ESA section 9 and taking threatened
animal species under regulations
promulgated through ESA section 4(d).
Under ESA section 7(a)(2), Federal agencies
must consult with the Service(s) to ensure
that any actions they fund, authorize, or carry
out are not likely to jeopardize the continued
existence of listed species or adversely
modify designated critical habitat. Federal
agencies, and any permit or license
applicants, may be exempted from the
prohibitions against incidental taking for
actions that are not likely to jeopardize the
continued existence of the species or result
in the destruction or adverse modification of
designated critical habitat, if the terms and
conditions of the incidental take statement
are implemented.

The Service may permit incidental taking
resulting from a non-Federal action under
ESA section 10(a)(1)(B) after approving the
proponent�s habitat conservation plan (HCP)
under section 10(a)(2)(A). The HCP must
specify the steps the permit applicant will
take to minimize and mitigate such impacts,
and the funding that will be available to
implement such steps. The basis for issuing
a section 10 permit includes a finding that
the applicant will, to the maximum extent
practicable, minimize and mitigate the
impacts of incidental taking, and a finding
that the taking will not appreciably reduce
the likelihood of the survival and recovery of
the species in the wild.

This Policy applies to all actions that may
affect ESA-protected resources except for
conservation/recovery permits under section

10(a)(1)(A). The Service will recommend
mitigation for impacts to listed species,
designated critical habitat, and other species
for which the Service has authorized
mitigation responsibilities consistent with
the guidance of this Policy, which
proponents may adopt as conservation
measures to be added to the project
descriptions of proposed actions. Such
adoption may ensure that actions are not
likely to jeopardize species or adversely
modify designated critical habitat; however,
such adoption alone does not constitute
compliance with the ESA. Federal agencies
must complete consultation per the
requirements of section 7 to receive Service
concurrence with ��may affect, not likely to
adversely affect�� determinations, biological
opinions for ��likely to adversely affect��
determinations, and incidental take
statement terms and conditions. Proponents
of actions that do not require Federal
authorization or funding must complete the
requirements under section 10(a)(2) to
receive an incidental take permit. Mitigation
planning under this Policy applies to all
species and their habitats for which the
Service has authorities to recommend
mitigation on a particular action, including
listed species and critical habitat. Although
this Policy is intended, in part, to clarify the
role of mitigation in endangered species
conservation, nothing herein replaces,
supersedes, or substitutes for the ESA
implementing regulations.

All forms of mitigation are potential
conservation measures of a proposed Federal
action in the context of section 7 consultation
and are factored into Service analyses of the
effects of the action, including any voluntary
mitigation measures proposed by a project
proponent that are above and beyond those
required by an action agency. Service
regulations at 50 CFR 402.14(g)(8) affirm the
need to consider ��any beneficial actions�� in
formulating a biological opinion, including
those ��taken prior to the initiation of
consultation.�� Because jeopardy and adverse
modification analyses weigh effects in the
action area relative to the status of the
species throughout its listed range and to the
status of all designated critical habitat units,
respectively, ��beneficial actions�� may also
include proposed conservation measures for
the affected species within its range but
outside of the area of adverse effects (e.g.,
compensation).

Mitigation measures included in proposed
actions that avoid and minimize the
likelihood of adverse effects and incidental
take are also relevant to the Service�s
concurrence with ��may affect, not likely to
adversely affect�� determinations through
informal consultation. All mitigation
measures included in proposed actions that
benefit listed species and/or designated
critical habitat, including compensatory
measures, are relevant to jeopardy and
adverse modification conclusions in Service
biological opinions.

Likewise, the Service may apply all forms
of mitigation, consistent with the guidance of
this Policy, in formulating a reasonable and
prudent alternative that would avoid
jeopardy/adverse modification, provided that
it is also consistent with the regulatory
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definition of a reasonable and prudent
alternative at 50 CFR 402.02. It is preferable
to avoid or minimize impacts to listed
species or critical habitat before rectifying,
reducing over time, or compensating for such
impacts. Under some limited circumstances,
however, the latter forms of mitigation may
provide all or part of the means to achieving
the best possible conservation outcome for
listed species consistent with the purpose,
authority, and feasibility requirements of a
reasonable and prudent alternative.

For Federal actions that are not likely to
jeopardize the continued existence of listed
species or result in the destruction or adverse
modification of habitat, the Service may
provide a statement specifying those
reasonable and prudent measures that are
necessary or appropriate to minimize the
impacts of taking incidental to such actions
on the affected listed species. That incidental
take statement must comply with all
applicable regulations. No proposed
mitigation measures relieve an action
proponent of the obligation to obtain
incidental take exemption through an
incidental take statement (Federal actions) or
authorization through an incidental take
permit (non-Federal actions), as appropriate,
for unavoidable incidental take that may
result from a proposed action.

4. Executive Order 13186 (E.O. 13186),
Responsibilities of Federal Agencies To
Protect Migratory Birds

E.O. 13186 directs Federal departments
and agencies to avoid or minimize adverse
impacts on ��migratory bird resources,��
defined as ��migratory birds and the habitats
upon which they depend.�� These acts of
avian protection and conservation are
implemented under the auspices of the
MBTA, the Eagle Act, the Fish and Wildlife
Coordination Act (16 U.S.C. 661�666c), the
ESA, the National Environmental Policy Act,
and ��other established environmental review
process�� (section 3(e)(6)). Additionally, E.O.
13186 directs Federal agencies whose
activities will likely result in measurable
negative effects on migratory bird
populations to collaboratively develop and
implement an MOU with the Service that
promotes the conservation of migratory bird
populations. These MOUs can clarify how an
agency can mitigate the effects of impacts
and monitor implemented conservation
measures. MOUs can also define how
appropriate corrective measures can be
implemented when needed, as well as what
proactive conservation actions or
partnerships can be formed to advance bird
conservation, given the agency�s existing
mission and mandate.

The Service policy regarding its
responsibility to E.O. 13186 (720 FW 2) states
��all Service employees should: A. Implement
their mission-related activities and
responsibilities in a way that furthers the
conservation of migratory birds and
minimizes and avoids the potential adverse
effects of migratory bird take, with the goal
of eliminating take�� (2.2 A). The policy also
stipulates that the Service will support the
conservation intent of the migratory bird
conventions by integrating migratory bird
conservation measures into our activities,
including measures to avoid or minimize

adverse impacts on migratory bird resources; 
restoring and enhancing the habitat of 
migratory birds; and preventing or abating 
the pollution or detrimental alteration of the 
environment for the benefit of migratory 
birds. 

5. Executive Order 13653 (E.O. 13653), 
Preparing the United States for the Impacts
of Climate Change 

E.O. 13653 directs Federal agencies to 
improve the Nation�s preparedness and 
resilience to climate change impacts. The 
agencies are to promote: (1) Engaged and 
strong partnerships and information sharing 
at all levels of government; (2) risk-informed 
decisionmaking and the tools to facilitate it; 
(3) adaptive learning, in which experiences 
serve as opportunities to inform and adjust 
future actions; and (4) preparedness 
planning. 

Among the provisions under section 3, 
Managing Lands and Waters for Climate 
Preparedness and Resilience, is this: 
��agencies shall, where possible, focus on 
program and policy adjustments that promote 
the dual goals of greater climate resilience 
and carbon sequestration, or other reductions 
to the sources of climate change . . . 
[a]gencies shall build on efforts already 
completed or underway . . . as well as recent 
interagency climate adaptation strategies.��
Section 5 specifies that agencies shall
develop or continue to develop, implement,
and update comprehensive plans that 
integrate consideration of climate change into 
agency operations and overall mission 
objectives. 

The Priority Agenda: Enhancing The 
Climate Resilience of America�s Natural 
Resources (October 2014), called for in E.O. 
13653, includes provisions to develop and 
provide decision support tools for ��climate- 
smart natural resource management�� that 
will improve the ability of agencies and 
landowners to manage for resilience to 
climate change impacts. 

The Service policy on climate change 
adaptation (056 FW 1) states that the Service 
will ��effectively and efficiently incorporate 
and implement climate change adaptation 
measures into the Service�s mission, 
programs, and operations.�� This includes 
using the best available science to coordinate 
an appropriate adaptive response to impacts 
on fish, wildlife, plants, and their habitats. 
The policy also specifically calls for 
delivering landscape conservation actions
that build resilience or support the ability of 
fish, wildlife, and plants to adapt to climate 
change. 

6. Federal Power Act (16 U.S.C. 791�828c) 
(FPA) 

The Federal Energy Regulatory 
Commission (FERC) authorizes non-Federal 
hydropower projects pursuant to the FPA. 
The Service�s roles in hydropower project 
review are primarily defined by the FPA, as 
amended in 1986 by the Electric Consumers 
Protection Act, which explicitly ascribes 
those roles to the Service. The Service has 
mandatory conditioning authority for 
projects on National Wildlife Refuge System 
lands under section 4(e) and to prescribe fish 
passage to enhance and protect native fish 
runs under section 18. Under section 10(j), 

FERC is required to include license
conditions that are based on
recommendations made pursuant to the Fish
and Wildlife Coordination Act by States,
NOAA, and the Service for the adequate and
equitable protection, mitigation, and
enhancement of fish, wildlife, and their
habitats.

7. Fish and Wildlife Conservation Act (16
U.S.C. 2901�2912)

Specifically, Federal Conservation of
Migratory Nongame Birds (16 U.S.C. 2912)
requires the Service to ��identify the effects of
environmental changes and human activities
on species, subspecies, and populations of all
migratory nongame birds�� (section 2912(2));
��identify conservation actions to assure that
species, subspecies, and populations of
migratory nongame birds . . . do not reach
the point at which the measures provided
pursuant to the Endangered Species Act of
1973, as amended (16 U.S.C. 1531�1543),
become necessary�� (section 2912(4)); and
��identify lands and waters in the United
States and other nations in the Western
Hemisphere whose protection, management,
or acquisition will foster the conservation of
species, subspecies, and populations of
migratory nongame birds. . . .�� (section
2912(5)).

8. Fish and Wildlife Coordination Act (16
U.S.C. 661�667e) (FWCA)

The FWCA requires Federal agencies
developing water-related projects to consult
with the Service, NOAA, and the States
regarding fish and wildlife impacts. The
FWCA establishes fish and wildlife
conservation as a coequal objective of all
federally funded, permitted, or licensed
water-related development projects. Federal
action agencies are to include justifiable
means and measures for fish and wildlife,
and the Service�s mitigation and
enhancement recommendations are to be
given full and equal consideration with other
project purposes. The Service�s mitigation
recommendations may include measures
addressing a broad set of habitats beyond the
aquatic impacts triggering the FWCA and
taxa beyond those covered by other resource
laws. Action agencies are not bound by the
FWCA to implement Service conservation
recommendations in their entirety.

9. Marine Mammal Protection Act of 1972, as
Amended (16 U.S.C. 1361 et seq.) (MMPA)

The MMPA prohibits the take (i.e.,
hunting, killing, capture, and/or harassment)
of marine mammals and enacts a moratorium
on the import, export, and sale of marine
mammal parts and products. There are
exemptions and exceptions to the
prohibitions. For example, under section
101(b), Alaskan Natives may hunt marine
mammals for subsistence purposes and may
possess, transport, and sell marine mammal
parts and products. However, this section
focuses on incidental take authorizations for
non-commercial fishing activities.

Section 101(a)(5) allows for the
authorization of incidental, but not
intentional, take of small numbers of marine
mammals by U.S. citizens while engaged in
a specified activity (other than commercial
fishing) within a specified geographical
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region, provided certain findings are made. 
Specifically, the Service must make a finding 
that the total of such taking will have a 
negligible impact on the marine mammal 
species and will not have an unmitigable 
adverse impact on the availability of these 
species for subsistence uses. Negligible 
impact is defined at 50 CFR 18.27(c) as ��an 
impact resulting from the specified activity 
that cannot be reasonably expected to, and is 
not reasonably likely to, adversely affect the 
species or stock through effects on annual 
rates of recruitment or survival.�� Unmitigable 
adverse impact, which is also defined at 50 
CFR 18.27(c), means ��an impact resulting 
from the specified activity that is likely to 
reduce the availability of the species to a 
level insufficient for a harvest to meet 
subsistence needs by (i) causing the marine 
mammals to abandon or avoid hunting areas, 
(ii) directly displacing subsistence users, or 
(iii) placing physical barriers between the 
marine mammals and the subsistence 
hunters; and (2) cannot be sufficiently 
mitigated by other measures to increase the 
availability of marine mammals to allow 
subsistence needs to be met.�� 

Section 101(a)(5)(A) of the MMPA provides 
for the promulgation of Incidental Take 
Regulations (ITRs), which can be issued for 
a period of up to 5 years. The ITRs set forth 
permissible methods of taking pursuant to 
the activity and other means of effecting the 
least practicable adverse impact on the 
species or stock and its habitat, paying 
particular attention to rookeries, mating 
grounds, and areas of similar significance, 
and on the availability of such species or 
stock for subsistence uses. In addition, ITRs 
include requirements pertaining to the 
monitoring and reporting of such takings. 

Under the ITRs, a U.S. citizen may request 
a Letter of Authorization (LOA) for activities 
proposed in accordance with the ITRs. The 
Service evaluates each LOA request based on 
the specific activity and geographic location, 
and determines whether the level of taking is 
consistent with the findings made for the
total taking allowable under the applicable
ITRs. If so, the Service may issue an LOA for
the project and will specify the period of
validity and any additional terms and
conditions appropriate to the request,
including mitigation measures designed to
minimize interactions with, and impacts to, 
marine mammals. The LOA will also specify 
monitoring and reporting requirements to 
evaluate the level and impact of any taking. 
Depending on the nature, location, and 
timing of a proposed activity, the Service 
may require applicants to consult with 
potentially affected subsistence communities 
in Alaska and develop additional mitigation 
measures to address potential impacts to 
subsistence users. Regulations specific to 
LOAs are codified at 50 CFR 18.27(f). 

Section 101(a)(5)(D) established an 
expedited process to request authorization 
for the incidental, but not intentional, take of 
small numbers of marine mammals for a 
period of not more than one year if the taking 
will be limited to harassment, i.e., Incidental 
Harassment Authorizations (IHAs). 
Harassment is defined in section 3 of the 
MMPA (16 U.S.C. 1362). For activities other 
than military readiness activities or scientific 

research conducted by or on behalf of the
Federal Government, harassment means ��any
act of pursuit, torment, or annoyance which
(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild�� (the MMPA calls this Level A
harassment) ��or (ii) has the potential to
disturb a marine mammal or marine mammal
stock in the wild by causing disruption of
behavioral patterns, including, but not
limited to migration, breathing, nursing,
breeding, feeding, or sheltering�� (the MMPA
calls this Level B harassment). There is a
separate definition of harassment applied in
the case of a military readiness activity or a
scientific research activity conducted by or
on behalf of the Federal Government. In
addition, ��small numbers�� and ��specified
geographical region�� requirements do not
apply to military readiness activities.

The IHA prescribes permissible methods of
taking by harassment and includes other
means of effecting the least practicable
impact on marine mammal species or stocks
and their habitats, paying particular attention
to rookeries, mating grounds, and areas of
similar significance. In addition, as
appropriate, the IHA will include measures
that are necessary to ensure no unmitigable
adverse impact on the availability of the
species or stock for subsistence purposes in
Alaska. IHAs also specify monitoring and
reporting requirements pertaining to the
taking by harassment.

ITRs and IHAs can provide considerable
conservation and management benefits to
covered marine mammals. The Service shall
recommend mitigation for impacts to species
covered by the MMPA that are under its
jurisdiction consistent with the guidance of
this Policy and to the extent compatible with
the authorities of the MMPA. Proponents
may adopt these recommendations as
components of proposed actions. However,
such adoption itself does not constitute
compliance with the MMPA. In addition,
IHAs or LOAs issued under ITRs specify the
permissible methods of taking and other
means of effecting the least practicable
adverse impact on the species or stock and
its habitat, and on the availability for
subsistence purposes. Those authorizations
also outline required monitoring and
reporting of takes.

10. Migratory Bird Treaty Act (16 U.S.C. 703�
712) (MBTA)

The MBTA does not allow the take of
migratory birds without a permit or other
regulatory authorization (e.g., rule,
depredation order). The Service has express
authority to issue permits for purposeful take
and currently issues several types of permits
for purposeful take of individuals (e.g.,
hunting, depredation, scientific collection).
Hunting permits do not require the
mitigation hierarchy be enacted; rather, the
Service sets annual regulations that limit
harvest to ensure levels harvested do not
diminish waterfowl breeding populations.
For purposeful take permits that are not
covered in these annual regulations (e.g.,
depredation, scientific collection), there is an
expectation that take be avoided and
minimized to the maximum extent
practicable as a condition of the take
authorization process. Compensation and

offsets are not required under these
purposeful take permits, but can be accepted.

The Service has implied authority to
permit incidental take of migratory birds,
though incidental take has only been
authorized in limited situations (e.g.,
Department of Defense Readiness Rule and
the NOAA Fisheries Special Purpose Permit).
In all situations, permitted or unpermitted,
there is an expectation that take be avoided
and minimized to the maximum extent
practicable, and voluntary offsets can be
employed to this end. However, the Service
cannot legally require or accept
compensatory mitigation for unpermitted,
and thus illegal, take of individuals. While
action proponents are expected to reduce
impacts to migratory bird habitat, such
impacts are not regulated under the MBTA.
As a result, action proponents are allowed to
use the full mitigation hierarchy to manage
impacts to their habitats, regardless of
whether or not a permit for take of
individuals is in place. Assessments of action
effects should examine direct, indirect, and
cumulative impacts to migratory bird
habitats, as habitat losses have been
identified as a critical factor in the decline
of many migratory bird species.

11. National Environmental Policy Act (42
U.S.C. 4321 et seq.) (NEPA)

NEPA requires Federal agencies to
integrate environmental values into
decisionmaking processes by considering
impacts of their proposed actions and
reasonable alternatives. Agencies disclose
findings through an environmental
assessment or a detailed environmental
impact statement and are required to identify
and include all relevant and reasonable
mitigation measures that could improve the
action. The Council on Environmental
Quality�s implementing regulations under
NEPA define mitigation as a sequence, where
mitigation begins with avoidance of impacts;
followed by minimization of the degree or
magnitude of impacts; rectification of
impacts through repair, restoration, or
rehabilitation; reducing impacts over time
during the life of the action; and lastly,
compensation for impacts by providing
replacement resources. Effective mitigation
through this ordered approach starts at the
beginning of the NEPA process, not at the
end. Implementing regulations require that
the Service be notified of all major Federal
actions affecting fish and wildlife and our
recommendations solicited. Engaging this
process allows the Service to provide
comments and recommendations for
mitigation of fish and wildlife impacts.

12. National Wildlife Refuge Mitigation
Policy (64 FR 49229�49234, September 10,
1999) (Refuge Mitigation Policy)

The Service�s Final Policy on the National
Wildlife Refuge System and Compensatory
Mitigation under the section 10/404 Program
establishes guidelines for the use of Refuge
lands for siting compensatory mitigation for
impacts permitted through section 404 of the
Clean Water Act (CWA) and section 10 of the
Rivers and Harbors Act (RHA). The Refuge
Mitigation Policy clarifies that siting
mitigation for off-Refuge impacts on Refuge
lands is appropriate only in limited and
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exceptional circumstances. Mitigation banks
may not be sited on Refuge lands, but the
Service may add closed banks to the Refuge
system if specific criteria are met. The Refuge
Mitigation Policy, which explicitly addresses
only compensatory mitigation under the
CWA and RHA, remains in effect and is
unaltered by this Policy. However, the
Service will evaluate all proposals for using
Refuge lands as sites for other compensatory
mitigation purposes using the criteria and
procedures established for aquatic resources
in the Refuge Mitigation Policy (e.g., to locate
compensatory mitigation on Refuge property
for off-Refuge impacts to endangered or
threatened species).

13. Natural Resource Damage Assessment
and Restoration (NRDAR)

Under the Oil Pollution Act (33 U.S.C.
2701 et seq.) (OPA) and the Comprehensive
Environmental Response, Compensation and
Liability Act (42 U.S.C. 9601) (CERCLA), as
amended by Public Law 99�499, when a
release of hazardous materials or an oil spill
injures natural resources under the
jurisdiction of State, tribal, and Federal
agencies, these governments quantify injuries
to determine appropriate restoration
necessary to compensate the public for losses
of those resources or their services. Nothing
in this Policy supersedes the statutes and
regulations governing the natural resource
damage provisions of CERCLA, OPA, and the
CWA.

The Service is often a participating bureau,
supporting the Department of the Interior,
during NRDAR. A restoration settlement, in
the form of damages provided through a
settlement document, is usually determined
by quantifying the type and amount of
restoration necessary to offset the injury
caused by the spill or release. The type of
restoration conducted depends on the
resources injured by the release (e.g., marine
habitats, ground water, or biological
resources (fish, birds)).

In the Presidential Memorandum on
Mitigating Impacts on Natural Resources
from Development and Encouraging Related
Private Investment (November 3, 2015), DOI
is charged with developing guidance
describing considerations for evaluating
whether, where, and when tools and
techniques used in mitigation�including
restoration banking or advance restoration
projects�would be appropriate as
components of a restoration plan resolving
natural resource damage claims. Pending
promulgation of that guidance, the tools
provided in section 5 maintain the flexibility
to implement the appropriate restoration to
restore injured resources under the
jurisdiction of multiple governments, by
providing support for weighing or modifying
project elements to reach Service goals.

B. Additional Legislative Authorities

1. Clean Air Act; 42 U.S.C. 7401 et seq., as
amended (See http://www.fws.gov/
refuges/airquality/permits.html)

2. Marine Protection, Research, and
Sanctuaries Act; 16 U.S.C. 1431 et seq.
and 33 U.S.C. 1401 et seq.

3. Resource Conservation and Recovery Act;
42 U.S.C. 6901 et seq.

4. Shore Protection Act; 33 U.S.C. 2601 et

seq.
5. Coastal Zone Management Act; 16 U.S.C.

1451 et seq.
6. Coastal Barrier Resources Act; 16 U.S.C.

3501
7. Surface Mining Control and Reclamation

Act; 30 U.S.C. 1201 et seq.
8. National Wildlife Refuge System

Administration Act; 16 U.S.C. 668dd, as
amended

9. National Historic Preservation Act; 16
U.S.C. 470f

10. North American Wetlands Conservation
Act, 16 U.S.C. 4401 et seq.

11. Pittman-Roberts Wildlife Restoration Act;
16. U.S.C. 669�669k

12. Dingell-Johnson Sport Fish Restoration
Act; 16 U.S.C. 777�777n, except 777e�1
and g�1

13. Federal Land and Policy Management
Act, 43 U.S.C. 1701 et seq.

C. Implementing Regulations

1. National Environmental Policy Act
(NEPA), 40 CFR part 1508, 42 U.S.C. 55

2. Marine Mammal Protection Act (MMPA),
50 CFR part 18, 16 U.S.C. 1361 et seq.

3. Migratory Bird Treaty Act (MBTA), 50 CFR
part 21, 16 U.S.C. 703 et seq.

4. Bald and Golden Eagle Protection Act
(Eagle Act), 50 CFR part 22, 16 U.S.C.
668 et seq.

5. Guidelines for Wetlands Protection, 33
CFR parts 320 and 332, 40 CFR part 230

6. Compensatory Mitigation for Losses of
Aquatic Resources, 33 CFR parts 325 and
332 (USACE) and 40 CFR part 230 (EPA),
33 U.S.C. 1344

7. National Coastal Wetlands Conservation
Grants, 16 U.S.C. 3954, 50 CFR part 84

8. Natural Resource Damage Assessments
(OPA), 15 CFR part 990, 33 U.S.C. 2701
et seq.

9. Natural Resource Damage Assessments
(CERCLA), 43 CFR part 11, 42 U.S.C.
9601

10. Endangered Species Act of 1973, as
amended; 50 CFR parts 13, 17
(specifically §§17.22, 17.32, 17.50), part
402; 16 U.S.C. 1531 et seq.

11. Powers of the Secretary (43 U.S.C. 1201),
43 CFR part 24

D. Executive Orders

1. Executive Order 13186, Responsibilities of
Federal Agencies to Protect Migratory
Birds, January 10, 2001

2. Executive Order 12114, Environmental
Effects Abroad of Major Federal Actions,
January 4, 1979

3. Executive Order 11988, Floodplain
Management, May 24, 1977

4. Executive Order 11990, Protection of
Wetlands, May 24, 1977

5. Executive Order 12898, Federal Actions To
Address Environmental Justice in
Minority and Low-Income Populations,
February 11, 1994

6. Executive Order 13514, Federal Leadership
in Environmental, Energy, and Economic
Performance, October 5, 2009

7. Executive Order 13604, Improving
Performance of Federal Permitting and
Review of Infrastructure Projects, March
22, 2012

E. Council on Environmental Quality (CEQ)
Policy and Guidance

1. Guidance Regarding NEPA Regulations (48
FR 34236, July 28, 1983)

2. Designation of Non-Federal Agencies to be
Cooperating Agencies in Implementing
the Procedural Requirements of the
National Environmental Policy Act (40
CFR 1508.5, July 28, 1999)

3. Cooperating Agencies in Implementing the
Procedural Requirements of the National
Environmental Policy Act (January 30,
2002)

4. Collaboration in NEPA, a Handbook for
NEPA Practitioners (October 2007)

5. Memorandum, ��Appropriate Use of
Mitigation and Monitoring and
Clarifying the Appropriate Use of
Mitigated Findings of No Significant
Impact�� (January 14, 2011)

6. ��Memorandum on Environmental
Collaboration and Conflict Resolution��
(September 6, 2012)

7. NEPA and NHPA, a Handbook for
Integrating NEPA and Section 106
(March 2013)

8. Memorandum for Heads of Federal
Departments and Agencies, ��Effective
Use of Programmatic NEPA Reviews��
(December 18, 2014)

9. Memorandum: ��Final Guidance for
Federal Departments and Agencies on
Consideration of Greenhouse Gas
Emissions and the Effects of Climate
Change in National Environmental
Policy Act Reviews�� (August 1, 2016)

F. Department of the Interior Policy and
Guidance

1. Department of the Interior National
Environmental Policy Act Procedures,
516 DM 1�7

2. Secretarial Order 3330, Improving
Mitigation Policies and Practices of the
Department of the Interior (October 31,
2013)

3. Secretarial Order 3206, American Indian
Tribal Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act (June 5, 1997)

4. Department of the Interior Climate Change
Adaptation Policy, 523 DM 1

G. U.S. Fish and Wildlife Service (USFWS)
Policy and Guidance:

1. Service Responsibilities to Protect
Migratory Birds, 720 FW 2

2. Final Policy on the National Wildlife
Refuge System and Compensatory
Mitigation under the Section 10/404
Program, 64 FR 49229�49234, September
10, 1999

3. Habitat Conservation Planning and
Incidental Take Permit Processing
Handbook, 61 FR 63854, 1996

4. USFWS National Environmental Policy
Act Reference Handbook, 505 FW 1.7
and 550 FW 1

5. Endangered Species Act Habitat
Conservation Planning Handbook (with
NMFS), 1996

6. Endangered Species Act Consultation
Handbook (with NMFS), 1998

7. Inter-agency Memorandum of Agreement
Regarding Oil Spill Planning and
Response Activities Under the Federal
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Water Pollution Control Act�s National 
Oil and Hazardous Substances Pollution 
Contingency Plan and the Endangered 
Species Act, 2002 

8. Guidance for the Establishment, Use, and 
Operation of Conservation Banking, 2003 

9. Endangered and Threatened Wildlife and 
Plants; Recovery Crediting Guidance, 
2008

10. USFWS Tribal Consultation Handbook,
2011 

11. Service Climate Change Adaptation 
Policy, 056 FW 1 

12. USFWS Native American Policy, 510 FW 
1 

H. Other Agency Policy, Guidance, and
Actions Relevant to Service Activities

1. Memorandum of Agreement Between the 
Department of the Army and the 
Environmental Protection Agency, The 
Determination of Mitigation Under the 
Clean Water Act Section 404(b)(1) 
Guidelines, 1990 

2. Federal Highway Administration, 
Consideration of Wetlands in the 
Planning of Federal Aid Highways, 1990 

3. Clean Water Act Section 404(q) 
Memorandum of Agreement Between the 
Department of the Interior and the 
Department of the Army, 1992 

4. Interagency Agreement between the 
National Park Service, Fish and Wildlife 
Service, Bureau of Land Management, 
and the Federal Aviation Administration 
Regarding Low-Level Flying Aircraft 
Over Natural Resource Areas, 1993 

5. USFWS Memorandum from Acting 
Director to Regional Directors, Regarding 
��Partners for Fish and Wildlife Program 
and NEPA Compliance,�� 2002 

6. Agreement between the U.S. Fish and
Wildlife Service and the U.S. Army
Corps of Engineers for Conducting Fish
and Wildlife Coordination Act Activities,
2003

7. Memorandum of Agreement Between the
U.S. Fish and Wildlife Service and the
U.S. Army Corps of Engineers, 2003

8. Partnership Agreement between the U.S.
Army Corps of Engineers and the U.S.
Fish and Wildlife Service for Water
Resources and Fish and Wildlife, 2003

9. Memoranda of understanding with nine
Federal agencies, under E.O. 13186,
Responsibilities of Federal Agencies to
Protect Migratory Birds (http://
www.fws.gov/migratorybirds/
PartnershipsAndIniatives.html)

Appendix B. Service Mitigation Policy 
and NEPA 

This appendix addresses Service 
responsibilities for applying this Policy when 
we are formulating our own proposed actions 
under the NEPA decision making process. 
Service personnel may also use this appendix 
as guidance for providing mitigation 
recommendations when reviewing the 
proposed actions of other Federal agencies 
under NEPA. However, comments that we 
provide are advisory to other Federal 
agencies in the NEPA context as an agency 
with special expertise regarding mitigating 
impacts to fish and wildlife resources. 
Consistent with their authorities, action 

agencies choose whether to adopt, in whole 
or in part, mitigation recommendations 
received from other agencies and the public, 
including the Service. Any requirements of 
other Federal agencies to mitigate impacts to 
fish and wildlife resources are governed by 
applicable statutes and regulations. 

A. Mitigation in Environmental Review
Processes

NEPA was enacted to promote efforts to 
prevent or eliminate damage to the 
environment and biosphere (42 U.S.C. 4321). 
The NEPA process is intended to help 
officials make decisions based on an 
understanding of environmental 
consequences and take actions that protect, 
restore, and enhance the environment (40 
CFR part 1501). At the earliest stage possible 
in the planning process, and prior to making 
any detailed environmental review, the 
Service will ��consult with and obtain the 
comments of any Federal agency which has 
jurisdiction by law or special expertise with 
respect to any environmental impact 
involved.�� (42 U.S.C. 4332(C)) Early 
coordination avoids delays, reduces potential 
conflicts, and helps ensure compliance with 
other statutes and regulations. When scoping 
the issues for the review, the Service will 
��invite the participation of affected Federal, 
State, and local agencies, any affected Indian 
tribe, the proponent of the action, and other 
interested persons (including those who 
might not be in accord with the action on 
environmental grounds).�� (40 CFR 
1501.7(a)(1)) 

NEPA requires consideration of the 
impacts from connected, cumulative, and 
similar actions, and their relationship to the 
maintenance and enhancement of long-term 
productivity (42 U.S.C. 4332). Mitigation 
measures should be developed that 
effectively and efficiently address the 
predicted and actual impacts, relative to the 
ability to maintain and enhance long-term 
productivity. The consideration of mitigation 
(type, timing, degree, etc.) should be 
consistent with and based upon the 
evaluation of direct, indirect, and cumulative 
impacts. The Service should also consider 
and encourage public involvement in 
development of mitigation planning, 
including components such as compliance 
and effectiveness monitoring, and adaptive 
management processes. 

Consistent with the January 14, 2011, CEQ 
Memorandum: Appropriate Use of Mitigation 
and Monitoring and Clarifying the 
Appropriate Use of Mitigated Findings of No 
Significant Impacts, Service-proposed actions 
should incorporate measures to avoid, 
minimize, rectify, reduce, and compensate 
for impacts into initial proposal designs and 
described as part of the action. Measures to 
achieve net gain or no-net-loss outcomes 
have the greatest potential to achieve 
environmentally preferred outcomes that are 
encouraged by the memorandum, and 
measures to achieve net gain outcomes have 
the greatest potential to enhance long-term 
productivity. We should analyze mitigation 
measures considered, but not incorporated 
into the proposed action, as one or more 
alternatives. For illustrative purposes, our 
NEPA documents may address mitigation 

alternatives or consider mitigation measures
that the Service does not have legal authority
to implement. However, the Service should
not commit to mitigation alternatives or
measures considered or analyzed without
sufficient legal authorities or sufficient
resources to perform or ensure the
effectiveness of the mitigation (CEQ 2011).
The Service should monitor the compliance
and effectiveness of our mitigation
commitments. For applicant-driven actions,
some or most of the responsibility for
mitigation monitoring may lie with the
applicant; however, the Service retains the
ultimate responsibility to ensure that
monitoring is occurring when needed and
that the results of monitoring are properly
considered in an adaptive management
framework.

When carrying out its responsibilities
under NEPA, the Service will apply the
mitigation meanings and sequence in the
NEPA regulations (40 CFR 1508.20). In
particular, the Service will retain the ability
to distinguish between:
• Minimizing impacts by limiting the

degree or magnitude of the action and its
implementation;
• rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment; and
• reducing or eliminating the impact over

time by preservation and maintenance
operations during the life of the action.

Minimizing impacts under NEPA is
commonly applied at the planning design
stage, prior to the action (and impacts)
occurring. Rectification and reduction over
time are measures applied after the action is
implemented (even though they may be
included in the plan). Therefore, under
NEPA, there are often very different temporal
scopes between minimization measures and
those for rectification and reduction over
time. These temporal differences can be
important for developing and evaluating
alternatives, analyzing indirect and
cumulative impacts, and for designing and
implementing effectiveness and compliance
monitoring. Therefore, the Service will retain
the ability to distinguish between these three
mitigation types when doing so will improve
the ability to take the requisite NEPA ��hard
look�� at potential environmental impacts and
reasonable alternatives to proposed actions.

Other statutes besides NEPA that compel
the Service to address the possible
environmental impacts of mitigation
activities for fish and wildlife resources
commonly include the National Historic
Preservation Act of 1996 (NHPA) (16 U.S.C
470 et seq.), as amended in 1992, the Federal
Water Pollution Control Act (Clean Water
Act) (33 U.S.C. 1251�1376), Fish and
Wildlife Coordination Act (16 U.S.C 661�
667(e)), as amended (FWCA), and the Clean
Air Act (42 U.S.C. 7401�7661). Service
mitigation decisions should also comply with
all applicable Executive Orders, including
E.O. 13514, Federal Leadership in
Environmental, Energy, and Economic
Performance (October 5, 2009); E.O. 13653,
Preparing the United States for the Impacts
of Climate Change (November 1, 2013); and
E.O. 12898, Federal Actions To Address
Environmental Justice in Minority
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Populations and Low-Income Populations.
DOI Environmental Compliance
Memorandum (ECM) 95�3 provides
additional direction regarding
responsibilities for addressing environmental
justice under NEPA, including the equity of
benefits and risks distribution.

B. Efficient Mitigation Planning

The CEQ Regulations Implementing NEPA
include provisions to reduce paperwork
(§ 1500.4), delay (§ 1505.5), and duplication
with State and local procedures (§ 1506.2)
and combine documents in compliance with
NEPA. A key component of the provisions to
reduce paperwork directs Federal agencies to
use environmental impact statements for
programs, policies, or plans, and to tier from
statements of broad scope to those of
narrower scope, in order to eliminate
repetitive discussions of the same issues
(§§ 1501.1(i), 1502.4, and 1502.20). To the
fullest extent possible, the Service should
coordinate with State, tribal, local, and other
Federal entities to conduct joint mitigation
planning, research, and environmental
review processes. Mitigation planning can
also provide efficiencies when it is used to
reduce the impacts of a proposed project to
the degree it eliminates significant impacts
and avoids the need for an environmental
impact statement. When using this approach,
employing a mitigated Finding of No
Significant Impact (FONSI), the Service
should ensure consistency with the
aforementioned January 14, 2011, CEQ
memorandum.

Use of this Policy will help focus our
NEPA discussion on issues for fish, wildlife,
plants, and their habitats, and will avoid
unnecessarily lengthy background
information. When appropriate, the Service
should use the process for establishing
evaluation species and resource categories to
concentrate our environmental analyses on
relevant and significant issues.

Programmatic NEPA reviews can establish
standards for consideration and
implementation of mitigation, and can more
effectively address cumulative impacts. The
programmatic NEPA reviews can facilitate
decisions on agency actions that precede site-
or project-specific decisions and actions,
such as mitigation alternatives or
commitments for subsequent actions, or
narrowing of future alternatives. To ensure
that landscape-scale mitigation planning is
effectively implemented and meets
conservation goals, as appropriate, the
Service should seek and consider
collaborative opportunities to conduct
programmatic NEPA decisionmaking
processes on Service actions that are similar
in timing, impacts, alternatives, resources,
and mitigation. The Service should consider
developing standard mitigation protocols or
objectives in a programmatic NEPA review in
order to provide a framework and scope for
the subsequent tiered analysis of
environmental impacts. Existing landscape-
scale conservation and mitigation plans that
have already undergone a NEPA process will
provide efficiencies for Federal actions taken
on a project-specific basis and will also better
address potential cumulative impacts.
However, the Service may incorporate plans

or components of plans by reference (40 CFR 
1502.21), while addressing impacts from 
plans or components within the NEPA 
process on the Service action. When 
considering programmatic NEPA reviews, the 
Service should adopt approaches consistent 
with the December 18, 2014, CEQ 
Memorandum: Effective Use of Programmatic 
NEPA Reviews. 

Appropriate treatment of climate change in 
NEPA reviews is essential to development of 
meaningful mitigation. The Service approach 
should be consistent with the August 1, 2016, 
CEQ Memorandum: Final Guidance for 
Federal Departments and Agencies on 
Consideration of Greenhouse Gas Emissions 
and the Effects of Climate Change in National 
Environmental Policy Act Reviews, which 
guides the consideration of reasonable 
alternatives and recommends agencies 
consider the short- and long-term effects and 
benefits in the alternatives and mitigation 
analysis. 

C. Collaboration 

Collaboration is an important component 
of mitigation planning, especially at the 
landscape or programmatic level. A 
collaborative NEPA process can offer the 
Service many benefits regarding development 
and implementation of mitigation, including, 
but not limited to: Better information 
regarding mitigation options by accessing 
relevant scientific and technical expertise 
and knowledge relating to local resources; a 
fairer process by involving most or all 
interests involved in determining mitigation; 
conflict prevention by dealing with issues 
related to mitigation as they arise; and easier 
implementation because all the stakeholders 
feel vested in the implementation of 
mitigation. Therefore, when considering and 
engaging in collaboration, the Service should,
to the extent applicable, utilize the principles
and recommendations set forth in the Office
of Management and Budget and CEQ
Memorandum on Environmental
Collaboration and Conflict Resolution (2012)
and the CEQ handbook, Collaboration in
NEPA�a Handbook for NEPA Practitioners
(2007).

D. NEPA and Tribal Trust Responsibilities

NEPA also provides a process through 
which all Tribal Trust responsibilities can be 
addressed simultaneous to consultation, but 
care should be taken to ensure that culturally 
sensitive information is not disclosed. 
Resources that may be impacted by Service 
actions or mitigation measures include 
culturally significant or sacred landscapes, 
species associated with those landscapes, or 
species that are separately considered 
culturally significant or sacred. The Service 
should coordinate or consult with affected 
tribes to develop methods for evaluating 
impacts, significance criteria, and meaningful 
mitigation to sacred or culturally significant
species and their locales. Because climate 
change has been identified as an 
Environmental Justice (EJ) issue for tribes, 
adverse climate change-related effects to 
culturally significant or sacred landscapes or 
species may be cumulatively greater, and 
may indicate the need for a separate EJ 
analysis. Affected tribes can be those for 

which the locale of the action or landscape
mitigation planning lies within traditional
homelands and can include traditional
migration areas. The final determination of
whether a tribe is affected is made by the
tribe, and should be ascertained during
consultation or a coordination process. When
government-to-government consultation
takes place, the consultation process will be
guided by the Service Tribal Consultation
Handbook.

The Service has overarching Tribal Trust
Doctrine responsibilities under the Eagle Act,
the National Historic Preservation Act
(NHPA), the American Indian Religious
Freedom Act (AIRFA) (42 U.S.C. 1996),
Religious Freedom Restoration Act of 1993
(RFRA) (42 U.S.C. 2000bb et seq.), Secretarial
Order 3206, American Indian Tribal Rights,
Federal-Tribal Trust Responsibilities, the
Endangered Species Act (June 5, 1997),
Executive Order 13007, Indian Sacred Sites
(61 FR 26771, May 29, 1996), and the USFWS
Native American Policy. Government-wide
statutes with requirements to consult with
tribes include the Archeological Resources
Protection Act of 1979 (ARPA) (16 U.S.C.
470aa�mm), the Native American Graves
Protection and Repatriation Act (NAGPRA)
(25 U.S.C. 3001 et. seq.), and AIRFA.
Regulations with requirements to consult
include NAGPRA, NHPA, and NEPA. As
required, the Service will initiate Section 106
consultation with Indian tribes during early
planning for FWS proposed actions, to
ensure their rights and concerns are
incorporated into project design.
Consultation will continue throughout all
stages of the process, including during
consideration of mitigation.

E. Integrating the Mitigation Policy Into the
NEPA Process

When the Service is the lead or co-lead
Federal agency for NEPA compliance, this
Policy may inform several components of the
NEPA process and make it more effective and
more efficient in conserving the affected
Federal trust resources. This section
discusses the role of this Policy in Service
decisionmaking under NEPA.

Scoping

The Service should use internal and
external scoping to help identify appropriate
evaluation species, obtain information about
the relative scarcity, suitability, and
importance of affected habitats for resource
category assignments, identify issues
associated with these species and habitats,
and identify issues associated with other
affected resources. Climate change
vulnerability assessments can be a valuable
tool for identifying or screening new
evaluation species. The Service should
coordinate external scoping with agencies
having special expertise or jurisdiction by
law for the affected resources.

Purpose and Need

The purpose and need statement of the
NEPA document should incorporate relevant
conservation objectives for evaluation species
and their habitats, and the need to ensure
either a net gain or no-net-loss. Because the
statement of purpose and need frames the
development of the proposed action and
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alternatives, including conservation 
objectives from the beginning, it steers action 
proposals away from impacts that may 
otherwise necessitate mitigation. Addressing 
conservation objectives in the purpose 
statement initiates a planning process in 
which the proposed action and all reasonable 
alternatives evaluated necessarily include 
appropriate conservation measures, differing 
in type or degree, and avoids presenting 
decisionmakers with a choice between a 
��conservation alternative�� and a ��no 
conservation alternative.�� 

Alternatives 

The alternatives should include, as 
appropriate, an alternative that includes 
design components or mitigation measures to 
achieve a net benefit for affected resources
and an alternative that includes design
components or mitigation measures to
achieve no-net-loss of affected resources.
Alternatives that include provisions for
mitigation based upon different climate
change projections will help guide the
development of appropriate responses, and
will facilitate the ability to change mitigation
responses more quickly to ones already
analyzed but not previously adopted. 

Affected Environment 

The affected environment discussion 
should focus on significant environmental 
issues associated with evaluation species and 
their habitats and highlight resource 
vulnerabilities that may require mitigation 
features in the project design. This section 
should document the relative scarcity, 
suitability, and importance of affected 
habitats, along with the sensitivity and status 
of the species and habitats. It should identify 
relevant temporal and spatial scales for each 
resource and the appropriate indicators of 
effects and units of measurement for 
evaluating mitigation features. This section 
should also identify habitats for evaluation 
species that are currently degraded but have 
a moderate to high potential for restoration 
or improvement.

Significance Criteria 

Explicit significance criteria provide the 
benchmarks or standards for evaluating 
effects under NEPA. Potentially significant
impacts to resources require decisionmaking
supported by an environmental impact
statement. Determining significance
considers both the context and intensity of
effects. For resources covered by this Policy,
the sensitivity and status of affected species,
and the relative scarcity, suitability, and 
importance of affected habitats, provide the
context component of significance criteria. 
Measures of the severity of effects (degree, 
duration, spatial extent, etc.) provide the
intensity component of significance criteria.
Significance criteria may help identify
appropriate levels and types of mitigation;
however, the Service should consider
mitigation for impacts that do not exceed
thresholds for significance as well as those
that do.

Analysis of Environmental Consequences 

The analysis of environmental 
consequences should address the 
relationship of effects to the maintenance and 
enhancement of long-term productivity (40 

CFR 1502.16), and include the timing and
duration of direct, indirect, and cumulative
effects to resources, short-term versus long-
term effects (adverse and beneficial), and
how the timing and duration of mitigation
would influence net effects over time. The
Service�s net gain goal for fish and wildlife
resources under this Policy applies to the full
planning horizon of a proposed action.
Guidance under section V.B.3 (Assessment
Principles) of this Policy supplements
existing Service, Department, and
government-wide guidance for the Service�s
environmental consequences analyses for
affected fish and wildlife resources under
NEPA.

Cumulative Effects Analyses

The long-term benefits of mitigation
measures, whether onsite or offsite relative to
the proposed action, often depend on their
placement in the landscape relative to other
environmental resources and stressors.
Therefore, cumulative effects analyses,
including the effects of climate change, are
especially important to consider in designing
mitigation measures for fish and wildlife
resources. Cumulative effects analyses
should include consideration of direct and
indirect effects of climate change and should
incorporate mitigation measures to address
altered conditions. Cumulative effects are
doubly important in actions affecting species
in decline, such as ESA-listed or candidate
species, marine mammals, and Birds of
Conservation Concern, for which the Service
should design mitigation that will improve
upon existing conditions and offset as much
as practicable reasonably foreseeable adverse
cumulative effects. Also, to the extent
practicable, cumulative effects analyses
should address the synergistic effects of
multiple foreseeable resource stressors. For
example, in parts of some western States, the
combination of climate change, invasive
grasses, and nitrogen deposition may
substantially increase fire frequency and
intensity, adversely affecting some resources
to a greater degree than the sum of these
stressors considered independently.

Analysis of Climate Change

The analyses of climate change effects
should address effects to and changes for the
evaluation species, resource categories,
mitigation measures, and the potential for
changes in the effects ofmitigation measures.
Anticipated changes may result in the need
to choose different or additional evaluation
species and habitat, at different points in
time.

Decision Documents

Mitigation measures should be included as
commitments within a Record of Decision
(ROD) for an EIS, and within a mitigated
FONSI. The decision documents should
clearly identify: (a) Measures to achieve
outcomes of no net loss or net gain; (b) the
types of mitigation measures adopted for
each evaluation species or suite of species;
(c) the spatial and temporal application and
duration of the measures; (d) compliance and
effectiveness monitoring; (e) criteria for
remedial action; and (f) unmitigable residual
effects.

Appendix C. Compensatory Mitigation
in Financial Assistance Awards
Approved or Administered by the U.S.
Fish and Wildlife Service

The basic authority for Federal financial
assistance is in the Federal Grant and
Cooperative Agreement Act of 1977 (31
U.S.C. 6301 et seq.). It distinguishes financial
assistance from procurement, and explains
when to use a grant or a cooperative
agreement as an instrument of financial
assistance. Regulations at 2 CFR part 200
provide Government-wide rules for managing
financial assistance awards. Each of the
Service�s financial assistance programs has at
least one statutory authority, which are listed
in the Catalog of Federal Domestic Assistance
at http://www.cfda.gov/. These statutory
authorities and their program-specific
regulations may supplement or create
exceptions to the Government-wide
regulations. The authorities and regulations
for the vast majority of financial assistance
programs do not address mitigation, but there
are at least two exceptions. The statutory
authority for the North American Wetlands
Conservation Fund program (16 U.S.C. 4401
et seq.) prohibits the use of program funds for
specific types of mitigation. Regulations
implementing the National Coastal Wetlands
Conservation Grant program (50 CFR part 84)
include among the activities ineligible for
funding the acquisition, restoration,
enhancement, or management of lands to
mitigate recent or pending habitat losses.
Consistent with this Policy, the regulations at
50 CFR part 84 authorize the use of Natural
Resource Damage Assessment funds as match
in the National Coastal Wetlands
Conservation Program. To foster consistent
application of financial assistance programs
with respect to mitigation processes, the
following provisions describe appropriate
circumstances as well as prohibitions for use
of financial assistance in developing
compensatory mitigation.

A. What is Federal financial assistance?

Federal financial assistance is the transfer
of cash or anything of value from a Federal
agency to a non-Federal entity to carry out a
public purpose authorized by a U.S. law. If
the Federal Government will be substantially
involved in carrying out the project, the
instrument for transfer must be a cooperative
agreement. Otherwise, it must be a grant
agreement. We use the term award
interchangeably for a grant or cooperative
agreement. This Policy applies only to
awards approved or administered by the
Service in one of its financial assistance
programs. If the Service shares responsibility
for approving or administering an award with
another entity, this Policy applies only to
those decisions that the Service has the
authority to make under the terms of the
shared responsibility.

B. Where do most mitigation issues occur in
financial assistance?

Most mitigation issues in financial
assistance relate to: (a) The proposed use of
mitigation funds on land acquired with
Federal financial assistance, and (b) using
either mitigation funds or in-kind
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contributions derived from mitigation, as
match. Match is the share of project costs not
paid by Federal funds, unless otherwise
authorized by Federal statute. Most Service-
approved or -administered financial
assistance programs require or encourage
applicants to provide match to leverage the
Federal funds.

C. Can the Federal or matching share in a
financially assisted project be used to
generate mitigation credits for activities
authorized by Department of the Army (DA)
permits?

1. Neither the Federal nor matching share
in financially assisted aquatic-resource-
restoration projects or aquatic resource
conservation projects can be used to generate
mitigation credits for DA-authorized
activities except as authorized by 33 CFR
332.3(j)(2) and 40 CFR 230.93(j)(2). These
exceptional situations are any of the
following:

a. The mitigation credits are solely the
result of any match over and above the
required minimum. This surplus match must
supplement what will be accomplished by
the Federal funds and the required-minimum
match to maximize the overall ecological
benefits of the restoration or conservation
project.

b. The Federal funding for the award is
statutorily authorized and/or appropriated
for the purpose of mitigation.

c. The work funded by the financial
assistance award is subject to a DA permit
that requires mitigation as a condition of the
permit. An example is an award that funds
a boat ramp that will adversely affect
adjacent wetlands and the impact must be
mitigated. The recipient may pay the cost of
the mitigation with either the Federal funds
or the non-Federal match.

2. Match cannot be used to generate
mitigation credits under the exceptional
situations described in section C(1)(a�c) if
the financial assistance program�s statutory
authority or program-specific regulations
prohibit the use of match or program funds
for compensatory mitigation.

D. Can the Service approve a proposal to use
the proceeds from the purchase of credits in
an in-lieu-fee program or a mitigation bank
as match?

1. In-lieu-fee programs and mitigation
banks are mechanisms authorized in 33 CFR
part 332 and 40 CFR part 230 to provide
mitigation for activities authorized by a DA
permit. The Service must not approve a
proposal to use proceeds from the purchase
of credits in an in-lieu-fee program or
mitigation bank as match unless both of the
following apply:

a. The proceeds are over and above the
required minimum match. This surplus
match must supplement what will be
accomplished by the Federal funds and the
required-minimum match to maximize the
overall ecological benefits of the project.

b. The statutory authority for the financial
assistance program and program-specific
regulations (if any) do not prohibit the use of
match or program funds for mitigation.

2. The reasons that the Service cannot
approve a proposal to use proceeds from the

purchase of credits in an in-lieu-fee program 
or mitigation bank as match except as 
described in section D(1)(a�b) are: 

a. Proceeds from the purchase of credits are 
legally required compensation for resources 
or resource functions impacted elsewhere.
The sponsor of the in-lieu-fee program or
mitigation bank uses these proceeds for the
restoration, establishment, enhancement,
and/or preservation of the resources
impacted. The purchase price of the credits
is based on the full cost of providing the
compensatory mitigation.

b. When credits are purchased from an in-
lieu-fee program sponsor or a mitigation bank
to compensate for impacts authorized by a
DA permit, the responsibility for providing
the compensatory mitigation transfers to the
sponsor of the in-lieu-fee program or
mitigation bank. The process is not complete
until the sponsor provides the compensatory
mitigation according to the terms of the in-
lieu-fee program instrument or mitigation-
banking instrument approved by the District
Engineer of the U.S. Army Corps of
Engineers.

E. Can the Federal share or matching share 
in a financially assisted project be used to 
satisfy a mitigation requirement of a permit 
or legal authority other than a DA permit? 

The limitations on the use of mitigation in 
a Federal financially assisted project are 
generally the same regardless of the source of 
the mitigation requirement, but only the 
limitations regarding mitigation required by
a DA permit are currently established in 
regulation. Limitations for a permit or 
authority other than a DA permit are 
established in this Policy. They are: 

1. Neither the Federal nor matching share 
in a financially assisted project can be used 
to satisfy Federal mitigation requirements 
except in any of the following situations: 

a. The mitigation credits are solely the 
result of any match over and above the 
required minimum. This surplus match must 
supplement what will be accomplished by 
the Federal funds and the required minimum 
match to maximize the overall ecological 
benefits of the project. 

b. The Federal funding for the award is
statutorily authorized and/or appropriated
for use as compensatory mitigation for
specific projects or categories of projects. 

c. The project funded by the Federal 
financial assistance award is subject to a 
permit or authority that requires mitigation
as a condition of the permit. An example is
an award that funds a boat ramp that will
adversely affect adjacent wetlands and the
impact must be mitigated. The recipient may
pay the cost of the mitigation with either the
Federal funds or the non-Federal match.

2. Match cannot be used to satisfy Federal
mitigation requirements under the 
exceptional situations described in section 
E(1)(a�c) if the financial assistance program�s 
statutory authority or program-specific 
regulations prohibit the use of match or 
program funds for mitigation. 

3. If any regulations govern the specific 
type of mitigation, and if these regulations 
address the role of mitigation in a Federal 
financially assisted project, the regulations 
will prevail in any conflict between those 
regulations and section E of Appendix C. 

F. Can the Service approve a proposal to use
revenue from a Natural Resource Damage
Assessment and Restoration (NRDAR) Fund
settlement as match in a financial assistance
award?

1. The Service can approve such a proposal
as long as the financial assistance program
does not prohibit the use of match or
program funds for compensatory mitigation.
In certain cases, this revenue qualifies as
match because:

a. Federal and non-Federal entities jointly
recover the fees, fines, and/or penalties and
deposit the fees, fines, and/or penalties as
joint and indivisible recoveries into a
fiduciary fund for this purpose.

b. The governing body of the NRDAR Fund
may include Federal and non-Federal
trustees, who must unanimously approve the
transfer to a non-Federal trustee for use as
non-Federal match.

c. The project is consistent with a
negotiated settlement agreement and will
carry out the provisions of the 
Comprehensive Environmental Response 
Compensation and Liability Act, as amended,
Federal Water Pollution Control Act of 1972,
and the Oil Pollution Act of 1990 for damage
assessment activities.

d. The use of the funds by the non-Federal
trustee is subject to binding controls.

G. Can the Service approve financial
assistance to satisfy mitigation requirements
of State, tribal, or local governments?

1. The Service may approve an award that
satisfies a compensatory mitigation
requirement of a State, tribal, or local
government, if satisfying the mitigation
requirement is incidental to a project purpose
consistent with the purposes(s) of the
program. It is solely the responsibility of the
State, tribal, or local government to
determine that its mitigation requirement has
been satisfied and to submit any required
certifications to that effect.

2. Satisfying a State, tribal, or local
government mitigation requirement with
Federal financial assistance or contributing
match originating from such a requirement to
a Federal award must not be contrary to any 
law, regulation, or policy of the State, tribal, 
or local government, as applicable. 

H. Can a project on land already designated
for the conservation of natural resources
generate credits for compensatory mitigation?

1. A project on public, private, or federally
recognized tribal lands already designated for
conservation of natural resources can
generate credits for compensatory mitigation
if it meets the requirements of section 5.7.2.
One of these requirements is that the benefits
of the mitigation measures must be
additional. If the authority for the
compensatory mitigation is the Clean Water
Act and if public land is proposed as the site
of the project, it must also comply with 33
CFR 332.3(a)(3) and 40 CFR 230.93(a)(3),
both of which read:

. . . Credits for compensatory mitigation
projects on public land must be based solely
on aquatic resource functions provided by
the compensatory mitigation project, over
and above those provided by public programs
already planned or in place. . . .
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Public land includes only those real 
property interests owned or held by Federal, 
State, and local governments, and 
instrumentalities of any of these 
governments. 

To be either ��additional�� or ��over and 
above,�� the benefits must improve upon the 
baseline conditions of the impacted resources 
and their values, services, and functions in 
a manner that is demonstrably new and 
would not have occurred without the 
compensatory mitigation measure. Baseline 
conditions are: (a) Those that exist, and (b) 
those that a public land-management agency 
is foreseeably expected to implement absent 
the mitigation. 

2. Examples of baseline conditions that a 
land-management agency or organization is 
foreseeably expected to implement are: 

a. Management outcomes or environmental 
benefits required for a land-management unit 
by a statute, regulation, covenant in a deed, 
facility-management plan, or an integrated 
natural resources management plan, e.g., (a) 
huntable populations of big game, (b) Class 
A wild trout populations at Class A densities, 
and (c) habitat diversity. When evaluating 
existing plans under sections H.2.a or b, the 
Service must defer to State and tribal plans 
to determine which additional benefits to 
count toward achieving the mitigation 
planning goal as long as the plans are 
consistent with Federal law and regulation 
and this Policy. 

b. Management responsibilities assigned to 
an agency by statute, regulation, facility 
management plan, or integrated natural 
resources management plan, e.g., (a) resource 
protection, (b) habitat management, and (c) 
fire management. 

c. Commitments made under a financial- 
assistance award by the recipient, a 
subrecipient, or a partner to achieve certain 
management outcomes or environmental 

benefits for a land-management unit. The
source of the funding to carry out these
commitments may be the awarding agency, a
match provider, and/or other contributors.

3. Projects that are not part of annual
operations and maintenance are not baseline
conditions if they are unfunded and have
little prospect of funding, even if these
projects are authorized in a statute or called
for in a plan. Examples of projects that may
be authorized in a statute or called for in a
plan, but may have little prospect for funding
are: (a) Construction of a high-volume pump
station, (b) demolition of a dam, (c)
reforestation of 1,000 acres of former
agricultural land, and (d) acquisition of real
property.

4. If it is unclear whether the proposed
mitigation would provide additional
conservation benefits after considering the
above guidance, financial assistance
managers must use judgment in making a
decision. The overarching principles in
making this decision should be: (a)
Consistency with regulations, and (b)
avoidance of an unauthorized subsidy to
anyone who has a legal obligation to
compensate for the environmental impacts of
a project.

5. Service staff must be involved in the
decision to locate mitigation on real property
acquired under a Service-approved or
administered financial assistance award for
one or both of the following reasons:

a. The Service has a responsibility to
ensure that real property acquired under one
of its financial assistance awards is used for
its authorized purpose as long as it is needed
for that purpose.

b. If the proposed legal arrangements or the
site-protection instrument to use the land for
mitigation would encumber the title, the
recipient of the award that funded the
acquisition of the real property must obtain

the Service�s approval. If the proposed legal
arrangements would dispose of any real-
property rights, the recipient must request
disposition instructions from the Service.

I. Does the Service�s Mitigation Policy affect
financial assistance programs and awards
managed by other Federal entities?

1. This Policy affects only those Federal
financial assistance programs and awards in
which the Service has the authority to
approve or disapprove applications for
financial assistance or changes in the terms
and conditions of an award. It also affects
real property or equipment acquired or
improved with a Service-administered
financial assistance award where the
recipient must continue to manage the real
property or equipment for its originally
authorized purpose as long as it is needed for
those purposes.

2. The Policy has no effect on other Federal
agencies� policies on match or cost share as
long as those policies do not affect:

a. Restrictions in the Policy on the use of
Service-approved or administered financial
assistance awards for generating
compensatory mitigation credits, and

b. the Service�s responsibilities as
identified in Federal statutes or their
implementing regulations.

3. This Policy does not take precedence
over the requirements of any Federal statute
or regulation whether that statute or
regulation applies to a Service program or a
program of another Federal agency.

Dated: November 9, 2016.

Daniel M. Ashe,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 2016�27751 Filed 11�18�16; 8:45 am]

BILLING CODE 4333�15�P
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[Docket No. FWS�HQ�ES�2015�0165;
FXES11140900000� 
178nmdash;FF09E33000] 

Endangered and Threatened Wildlife 
and Plants; Endangered Species Act 
Compensatory Mitigation Policy 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of final policy. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service or USFWS), 
announce the final Endangered Species 
Act (ESA) Compensatory Mitigation 
Policy. The new policy steps down and 
implements recent Executive Office, 
Department of the Interior, and Service 
mitigation policies that reflect a shift 
from project-by-project to landscape- 
scale approaches to planning and 
implementing compensatory mitigation. 
The new policy is established to 
improve consistency and effectiveness 
in the use of compensatory mitigation as 
recommended or required under the 
ESA. The ESA Compensatory Mitigation 
Policy covers permittee-responsible 
mitigation, conservation banking, in- 
lieu fee programs, and other third-party 
mitigation mechanisms, and stresses the 
need to hold all compensatory 
mitigation mechanisms to equivalent 
and effective standards. 

DATES: This policy is effective on 
December 27, 2016. 

ADDRESSES: Comments and materials 
received, as well as supporting 
documentation used in the preparation
of this policy, including an
environmental assessment, are available
on the Internet at http://
www.regulations.gov at Docket Number
FWS�HQ�ES�2015�0165.

FOR FURTHER INFORMATION CONTACT: 
Craig Aubrey, U.S. Fish and Wildlife 
Service, Division of Environmental 
Review, 5275 Leesburg Pike, Falls 
Church, VA 22041�3803; telephone 
703�358�2442. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Relay 
Service at 800�877�8339. 

SUPPLEMENTARY INFORMATION: 

Background

The mission of the U.S. Fish and 
Wildlife Service (Service or USFWS) is 
working with others to conserve, 
protect, and enhance fish, wildlife, and 
plants and their habitats for the 
continuing benefit of the American 
people. As part of our mission, we 
continually seek opportunities to engage 

both the public and private sectors to
work with us to conserve species and
the ecosystems on which they depend.
This collaborative effort includes
conservation of endangered and
threatened (listed) species and their
designated critical habitat protected
under the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and other species proposed for
listing or at-risk of being listed. The
purposes of the ESA are to provide a
means whereby the ecosystems upon
which listed species depend may be
conserved, and to provide a program for
the conservation of such species. The
Service and National Oceanic and
Atmospheric Administration�s National
Marine Fisheries Service share
responsibilities for administering the
ESA. However, this policy only applies
to the Service and species under our
jurisdiction.

This policy is the first comprehensive
treatment of compensatory mitigation
under authority of the ESA to be issued
by the Service. Both the 1995
interagency policy on the establishment
and operation of wetland mitigation
banks (60 FR 58605, November 28,
1995) and the 2000 interagency policy
on the use of in-lieu fee arrangements
(65 FR 66914, November 7, 2000) are
specific to wetland mitigation, but
provide guidance that is generally
applicable to conservation banking and
in-lieu fee programs for species
associated with wetlands or uplands.
These interagency policies were
superseded by the Environmental
Protection Agency�U.S. Army Corps of
Engineers 2008 Compensatory
Mitigation Rule for Losses of Aquatic
Resources (73 FR 19594, April 10,
2008). In 2003, the Service issued
guidance on the establishment, use, and
operation of conservation banks (68 FR
24753, May 8, 2003). In 2008, we issued
recovery crediting guidance (73 FR
44761, July 31, 2008). This ESA
Compensatory Mitigation Policy
clarifies Service expectations regarding
all compensatory mitigation
mechanisms recommended or
supported by the Service when
implementing the ESA, including, but
not limited to, conservation banks, in-
lieu fee programs, habitat credit
exchanges, and permittee-responsible
mitigation.

Purpose and Importance of the Policy

The primary intent of the policy is to
provide Service personnel with
direction and guidance in the planning
and implementation of compensatory
mitigation, primarily through
encouraging strategic planning at the
landscape level and setting standards

that mitigation programs and projects
must meet to achieve conservation that
is effective and sustainable.
Compensatory mitigation is defined in
this policy as compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance
and minimization measures have been
applied, by replacing or providing
substitute resources or environments
(see 40 CFR 1508.20) through the
restoration, establishment,
enhancement, or preservation of
resources and their values, services, and
functions (part 600, chapter 6 of the
Departmental Manual (600 DM 6.4C)).
While this policy addresses only the
role of compensatory mitigation under
the ESA, avoidance and minimization of
impacts retain their central role in both
the section 7 and section 10 processes.
Guidance on the application of the
mitigation hierarchy is provided in our
Mitigation Policy (81 FR 83440,
November 21, 2016), regulations
implementing the ESA, and other
policies and guidance documents
specific to various sections of the ESA.

Alignment of the Policy With Existing
Directives

By memorandum (80 FR 68743,
November 6, 2015), the President
directed all Federal agencies that
manage natural resources, ��to avoid and
then minimize harmful effects to land,
water, wildlife, and other ecological
resources (natural resources) caused by
land- or water-disturbing activities, and
to ensure that any remaining harmful
effects are effectively addressed,
consistent with existing mission and
legal authorities.�� This policy is
consistent with the Presidential
memorandum (��Mitigating Impacts on
Natural Resources From Development
and Encouraging Related Private
Investment��) issued November 3, 2015;
the Department of the Interior
(Department) Secretarial Order 3330
entitled, ��Improving Mitigation Policies
and Practices of the Department of the
Interior,�� issued October 31, 2013; the
new Interior Departmental Manual
Chapter on Landscape-Scale Mitigation
Policy, 600 DM 6 (October 23, 2015);
and is intended to institute the policies
and procedures reflected in the guiding
principles on mitigation established by
the Department through the report to the
Secretary entitled, ��A Strategy for
Improving the Mitigation Policies and
Practices of The Department of the
Interior,�� issued in April 2014 (Clement
et al. 2014). These directives emphasize
a comprehensive landscape-scale
approach to planning and implementing
mitigation programs, and they also
include a mitigation goal to improve
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(i.e., ��net gain��) or, at a minimum, to 
maintain (i.e., ��no net loss��) the current 
status of affected resources, as allowed 
by applicable statutory authority and 
consistent with the responsibilities of 
action proponents under such authority, 
primarily for important, scarce, or 
sensitive resources, or as required or 
appropriate. 

The mitigation principles set forth in 
the above directives, including the 
landscape scale approach and the goal 
of ��net gain,�� have been adopted in both 
the Service�s Mitigation Policy (81 FR 
83440, November 21, 2016), and in this 
policy. The landscape-scale approach to 
mitigation is not a new concept. For 
example, in 2013, the Service issued 
mitigation guidance for two listed 
songbirds in central Texas based on 
recovery goals for these species. The 
songbird mitigation guidance sets 
minimum standards that must be met by 
mitigation providers and encourages the 
use of consolidated compensatory
mitigation in the form of permanent
protection and management of large,
contiguous patches of the species�
habitat. Proactive approaches, such as
this example, provide greater regulatory
certainty for project proponents and
encourage the establishment of
conservation banks and other mitigation
opportunities by mitigation sponsors for
use by project proponents.

The mitigation goal (i.e., ��net gain�� 
or, at a minimum, ��no net loss��) is not 
necessarily based on habitat area, but on 
numbers of individuals, size and 
distribution of populations, the quality 
and carrying capacity of habitat, or the 
capacity of the landscape to support 
stable or increasing populations of the 
affected species after the action 
(including all proposed conservation 
measures) is implemented. In other 
words, it is based on those factors that 
determine the ability of the species to be 
conserved. 

Benefits of the Policy 

This policy sets forth standards for 
compensatory mitigation that 
implement the tenets in the directives 
cited above and reflect the many lessons 
learned by the Service during our more 
than 40-year history implementing the 
ESA, particularly sections 7 and 10 of 
the ESA. The standards apply to all 
compensatory mitigation mechanisms 
(i.e., permittee-responsible mitigation, 
conservation banks, in-lieu fee 
programs, habitat exchanges, and other 
third-party mitigation arrangements), 
which are instrumental to achieving 
effective compensatory mitigation on 
the landscape and encouraging private 
investment in compensatory mitigation. 

Adherence to the mitigation 
principles and compensatory mitigation 
standards identified in this policy will 
achieve greater consistency, 
predictability, and transparency in 
implementation of the ESA. Service 
offices are encouraged to work with 
Federal agencies and other partners to 
establish compensatory mitigation 
programs based on landscape-scale 
conservation plans, such as more 
efficient, better coordinated, and 
expedited regulatory processes, which 
can provide project applicants with 
incentives to mitigate their actions. 
Compensatory mitigation programs and
projects designed and implemented in
accordance with the standards set forth
in this policy are expected to achieve
the best conservation outcomes for 
listed, proposed, and at-risk species
through effective management of the
risks associated with compensatory
mitigation.

This policy encourages the use of
market-based compensatory mitigation
programs such as conservation banking
in conjunction with programmatic
approaches to ESA section 7
consultations and habitat conservation
plans (HCPs) that can be designed to
achieve a ��no net loss�� or a ��net gain�� 
mitigation goal. Consultations and HCPs 
that establish a ��program�� to address 
multiple, similar actions and/or impacts 
to one or more species operate on a 
larger landscape scale and expedite 
regulatory processes. Market-based 
mitigation programs improve regulatory 
predictability, provide efficiencies of 
scale, and incentivize private 
investment in species conservation (Fox 
and Nino-Murcia 2005). The benefits 
provided by these mitigation programs 
generally encourage Federal agencies 
and incentivize applicants to develop 
proposed actions that fully compensate 
for adverse impacts to affected species 
anticipated as a result of their actions. 

Discussion

��In enacting the ESA, Congress 
recognized that individual species 
should not be viewed in isolation, but 
must be viewed in terms of their 
relationship to the ecosystem of which
they form a constituent element. 
Although the regulatory mechanisms of 
the [ESA] focus on species that are 
formally listed as endangered or 
threatened, the purposes and policies of 
the [ESA] are far broader than simply 
providing for the conservation of 
individual species or individual 
members of listed species�� (Conference 
Report No. 97�835 House of 
Representatives, September 17, 1982). 
This comment, made over 30 years ago 
during reauthorization of the ESA, is a 

reminder of the challenges still before
us.

Incorporating a landscape-scale
approach to development and
conservation planning, including
mitigation, that ensures a ��net gain�� or,
at a minimum, ��no net loss�� in the
status of affected resources, as directed
by the Presidential memorandum (80 FR
68743, November 6, 2015), helps
address the additive impacts that lead to
significant deterioration of resources
over time and has the potential to foster
recovery of listed species and avoid
listing of additional species.

As discussed later in this document,
the Service�s authority to require
compensatory mitigation under the ESA
is limited and differs under sections 7
and 10. However, we can more broadly
recommend the use of compensatory
mitigation to offset the adverse impacts
of actions under certain provisions of
the ESA and under other authorities,
such as the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.)
and the National Environmental Policy
Act (NEPA; 42 U.S.C. 4321 et seq.). This
policy encourages Service offices to
work with Federal agencies and
applicants, and to recommend or
require, if appropriate, the inclusion of
compensatory mitigation for all
unavoidable adverse impacts to listed,
proposed, and at-risk species and their
habitat anticipated as a result of any
proposed action. While this practice
currently exists for some species, it is
not used broadly throughout the
Service. Recommending, where
applicable, that Federal agencies use
their authorities to fully mitigate the
adverse effects of their actions (i.e.,
ensure ��no net loss�� in the status of
affected resources) is consistent with the
Presidential memorandum (80 FR
68743, November 6, 2015), the
Department�s and the Service�s
mitigation planning goals, and the
purposes of the ESA. Effective
mitigation that fully offsets the impacts
of an action prevents that action from
causing a decline in the status of
affected species (i.e., achieves ��no net
loss��).

Compensatory Mitigation Under
Sections 7 and 10 of the ESA

The additive effects of impacts
adversely affecting listed and at-risk
species as a result of many past and
current human-caused actions are
significant. The number of listed species
has increased from slightly more than
300 in 1982 (when the ESA was
reauthorized) to more than 1,500 by the
end of 2016. While some listed species
have been reclassified from endangered
to threatened (i.e., ��downlisted��) or
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removed from either the Federal List of 
Endangered and Threatened Wildlife or 
List of Endangered and Threatened 
Plants (i.e., ��delisted��) within the last 
40 years, the projected increase in 
human population growth, increasing 
demand on our natural resources 
associated with this projected 
population growth, accelerated climate 
change, continued introductions of 
invasive species, and other stressors are 
putting even more species at risk and 
compromising the essential functions of 
ecosystems necessary to improve the 
status and recover these species. We 
cannot expect to change the status 
trajectories of these species without a 
commitment to responsible and 
implementable standards for 
accomplishing effective, sustainable 
compensatory mitigation that fully 
offsets the adverse impacts of actions to 
species and other resources of concern. 

Compensatory mitigation is a 
conservation measure that can be used 
within an appropriate context under 
section 7 of the ESA to address 
proposed actions that may result in 
adverse impacts to listed species that 
cannot be avoided. For example, under 
section 7(a)(1) of the ESA, all Federal 
agencies are required to use their 
authorities to carry out conservation 
programs for listed species. Federal 
agencies may choose to develop and 
implement section 7(a)(1) conservation 
programs for listed species in 
conjunction with section 7(a)(2) 
consultation through a coordinated 
program. The Service supports these 
efforts, and we encourage Federal 
agencies to coordinate with us on 
development of such programs. 

Compensatory mitigation can be used 
under section 10(a)(1)(B) of the ESA 
through HCPs developed to address 
adverse impacts of non-Federal actions 
on listed and other covered species that 
cannot be avoided. Landscape-scale 
HCPs developed for use by multiple 
applicants to conserve multiple 
resources are generally the most 
efficient and effective approaches. The 
Service supports these efforts and 
encourages applicants, particularly local 
and State agencies and organizations, to 
coordinate with us on the development 
of such plans. 

Landscape-Level Approaches to
Compensatory Mitigation

Taking a landscape-level approach to 
mitigation will assist the Service to 
modernize our compensatory mitigation 
procedures and practices and better 
meet the challenges posed by the 
growing human population�s demands 
on our natural resources and changing 
conditions such as those resulting from 

climate change. Conservation banking is 
a market-based compensatory mitigation 
mechanism based on a landscape 
approach to mitigation that achieves 
compensation for listed and other 
resources of concern in advance of 
project impacts. In-lieu fee programs 
also establish compensatory mitigation 
sites but generally not in advance of 
impacts and often not through a market- 
based approach. Habitat credit 
exchanges are a relatively new market- 
based compensatory mitigation 
mechanism based on a clearinghouse 
model that may or may not accomplish 
mitigation in advance of project 
impacts. All three of these mitigation 
mechanisms use a landscape-level 
approach to consolidate and locate 
compensatory mitigation in areas 
identified as conservation priorities. 
These programs have designated service 
areas within which proposed actions 
that meet certain criteria may be 
mitigated with Service approval. The 
functions and services provided for 
listed, proposed, and at-risk species by 
these compensatory mitigation programs 
are represented by credits. Credits are 
used to offset impacts (often referred to 
as debits). Most credit transactions 
involve a permittee purchasing the 
amount of credits needed to offset the 
anticipated adverse effects of an action 
from the mitigation project sponsor. The 
Service must approve credit 
transactions as to their conservation 
value and appropriate application for 
use related to any authorization or
permit issued under the ESA. 

The conservation banking model is 
generally perceived as successful at 
achieving effective conservation 
outcomes and, when used in 
conjunction with section 7 
consultations and section 10 HCPs, has 
achieved notable regulatory efficiencies. 
Results include ecological performance 
that usually achieves ��no net loss,�� and 
often a net benefit, in species 
conservation; increased regulatory 
predictability for Federal agencies and 
applicants; and more efficient and better 
coordinated permitting processes, 
especially when multiple agencies with 
overlapping regulatory jurisdictions are 
involved. 

Permittee-responsible mitigation for 
many small to moderate impacts often
cannot provide adequate compensation
because it is often difficult to achieve
effective conservation on a small scale. 
Small mitigation sites are often not 
ecologically defensible, and it is often 
difficult to ensure long-term 
stewardship of these sites. Most 
individual actions result in small or 
moderate impacts to species and habitat, 
yet the additive effects of these actions 

(often referred to as ��death by a
thousand cuts��), when not compensated
for, can have substantial adverse effects
on these resources by degrading the
environmental baseline and impairing
the potential for future actions. In
general, conservation banking, in-lieu
fee programs, and similar mitigation
mechanisms that consolidate
compensatory mitigation on larger
landscapes are designed to serve project
proponents with small to moderate
impact actions, are ecologically more
effective, and provide more economical
options to achieve compensation than
permittee-responsible mitigation.

Furthermore, larger landscape-scale
conservation programs with market-
based compensatory mitigation
opportunities create an economic
incentive for private landowners,
investors, and mitigation project
sponsors to participate in these
programs. The most robust programs
generate competition among mitigation
sponsors and may provide cost-effective
means for complying with natural
resource laws such as the ESA. To be
successful, these market-based and
other compensatory mitigation programs
must operate transparently and be held
to high standards that are uniformly
applied across all compensatory
mitigation mechanisms. Equally
important is transparency in the
implementation of the ESA and the
development of mitigation programs for
use by regulated communities.

Mitigation Defined

Because endangered and threatened
species are by definition in danger of
extinction or likely to become so in the
foreseeable future, avoiding,
minimizing, and compensating for
impacts to their populations are all
forms of mitigation that the Service may
consider when administering the ESA.
The Council on Environmental Quality
(CEQ) NEPA regulations (40 CFR
1508.20) state that mitigation includes:
• Avoiding the impact altogether by

not taking a certain action or parts of an
action;
• Minimizing impacts by limiting the

degree or magnitude of the action and
its implementation;
• Rectifying the impact by repairing,

rehabilitating, or restoring the affected
environment;
• Reducing or eliminating the impact

over time by preservation and
maintenance operations during the life
of the action; and
• Compensating for the impact by

replacing or providing substitute
resources or environments.

In 600 DM 6, the Department of the
Interior states that mitigation, as

VerDate Sep<11>2014 21:38 Dec 23, 2016Jkt 241001 PO 00000 Frm 00004 Fmt 4701 Sfmt 4700 E:\FR\FM\27DEN2.SGM 27DEN2a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_017041;17-01174_017041;17-01174_017042;17-01174_017043;17-01174_017044;17-01174_017045;1...



95319Federal Register/Vol. 81, No. 248/Tuesday, December 27, 2016/Notices 

enumerated by CEQ, is compatible with 
Departmental policy; however, as a 
practical matter, the mitigation elements 
are categorized into three general types 
that form a sequence: Avoidance, 
minimization, and compensatory 
mitigation for remaining unavoidable 
(also known as residual) impacts. 
Historically, those administering the 
ESA have often used a condensed 
mitigation sequence�avoid, minimize, 
and compensate; or avoid, minimize, 
and mitigate. This policy adopts the 
Department�s definition of 
compensatory mitigation: Compensation 
for remaining unavoidable impacts after 
all appropriate and practicable 
avoidance and minimization measures 
have been applied, by replacing or 
providing substitute resources or 
environments (see 40 CFR 1508.20) 
through the restoration, establishment, 
enhancement, or preservation of 
resources and their values, services, and 
functions (600 DM 6.4C). Throughout 
this policy, ��compensatory mitigation�� 
or ��compensation�� is used in this broad 
sense to include any measure that 
would rectify, reduce, or compensate for 
an impact to an affected resource. We 
also use the term ��minimize�� in the 
broad sense throughout this policy to 
include any conservation measure, 
including compensation, which would 
lessen the impact of the action on the 
species or other affected resource. We 
recognize there is some overlap in the 
use of these terms but, as a practical 
matter, this use in practice is consistent 
with the intent of the ESA. Information 
regarding avoidance and observance of 
the mitigation sequence can be found at 
our Mitigation Policy (81 FR 83440, 
November 21, 2016). This ESA 
Compensatory Mitigation Policy covers 
permittee-responsible mitigation, 
conservation banking, in-lieu fee 
programs, and all other compensatory 
mitigation mechanisms. 

Implementation 

The Service will issue interim 
guidance containing specific operational 
steps to assist Service staff in 
implementing this policy. This interim 
guidance will be issued in the form of 
a Director�s memorandum, which will 
be used to develop a Service Manual 
chapter at a later date. Throughout this 
policy, the term ��implementation 
guidance�� will be used when 
referencing the interim guidance and 
future Service Manual chapter. 

Changes From the Draft Policy 

This final policy differs from the draft 
policy in a few substantive respects, 
which we list below, and contains 
editorial changes in response to 

comments we received that requested 
greater clarity of expression regarding 
various aspects of the policy�s purpose, 
authorities, scope, general principles, 
framework for formulating mitigation 
measures, and definitions. The most 
common editorial change to the final 
policy addresses the concern that the 
Service lacks authority to apply 
compensatory mitigation to the ESA. 
Reasons cited by the commenters for not 
applying compensatory mitigation to the 
ESA included: (a) The ESA does not 
provide authority to require mitigation; 
and (b) policy concepts such as ��net 
conservation gain�� and a ��landscape 
approach�� to conservation are 
inconsistent with ESA statutory 
authority and regulatory requirements. 
This final policy adds new text to 2. 
Authorities and Coordination that 
identifies those circumstances under 
which we have specific authority to 
require, consistent with other applicable 
laws and regulations, one or more forms 
of compensatory mitigation for impacts 
to federally listed species, proposed 
species, and candidates as defined in 
the ESA. This policy provides a 
common framework for the Service 
when identifying and implementing 
compensatory mitigation measures 
pursuant to the ESA. The policy, 
however, cannot and does not alter or 
substitute for the regulations 
implementing the ESA. We summarize 
below the few substantive changes from 
the draft policy, listed by section. 

Section 5 in the draft policy, 
Application of Compensatory Mitigation 
Under the ESA, was moved in its 
entirety to replace section 4, as we felt 
it more appropriate to discuss the 
policy�s application under the ESA after 
section 2. Authorities and Coordination, 
and section 3. Scope. Section 4 in the 
draft policy, Compensatory Mitigation 
Standards, is now section 5 in this final 
policy. 

In section 5.1, Siting Sustainable 
Compensatory Mitigation, this final 
policy focuses on overarching 
considerations and leaves specific 
factors or examples to be explained in 
the implementation guidance. 

In section 6.1.3, ��Preference for 
Consolidated Compensatory 
Mitigation,�� we removed habitat credit
exchanges as a specifically identified
preference for compensatory mitigation 
because we do not yet have the record 
of success with this mechanism that we 
have with other mechanisms such as 
conservation banks. 

The bulk of sections 6.2.3, ��Ensuring 
Durability on Public Lands,��, and 6.2.4, 
��Transfer of Private Mitigation Lands to 
Public Agencies,�� was removed from 
the policy and will be discussed in the 

implementation guidance, as well as the
prescriptive operational detail from
section 6.6, Managing Risk and
Uncertainty.

In section 7.1.4 ��Habitat Credit
Exchange,�� we added text indicating
that habitat credit exchanges are a
relatively new mitigation mechanism,
and warrant additional care and
consideration when implementing
them. We also removed section 7.1.5,
��Other Third-party Compensatory
Mitigation,�� as this is a purely
hypothetical mechanism which seems
to differ little from proponent-
responsible mitigation, and it was
redundant with section 7.3, Other
Compensatory Mitigation Programs or
Projects.

In Table 1. ��Comparison of Habitat-
based Compensatory Mitigation Sites
Established Under Different
Mechanisms,�� we removed the column
��Instrument Required�� because all
discussion of instruments will be in the
implementation guidance, and we
removed the final row of the table:
��Other Third-party Mitigation Site.��

We removed the draft policy�s section
8, Establishment and Operation of
Compensatory Mitigation Programs and
Projects; it will form the basis of the
implementation guidance.

Section 9 of the draft policy, Criteria
for Use of Third-party Mitigation, has
been re-numbered in this policy, and is
now section 8.

The majority of section 10,
Compliance and Tracking, has been
removed from the policy, and will be
discussed in the implementation
guidance; accordingly, the remaining
paragraph has been renumbered in this
policy as section 9.

Regarding appendix B, Glossary of
Terms Related to Compensatory
Mitigation, we removed several terms
that are more appropriate for the
implementation guidance document as
well as items that could be confused
with terms used in the ESA�s
implementing regulations.

Finally, we have removed appendix
C, Requirement of the Marine Mammal
Protection Act, to avoid confusion with
the policy�s focus on implementing the
ESA.

Summary of Comments and Responses

The September 2, 2016, notice
announcing our draft Endangered
Species Act Compensatory Mitigation
Policy (draft policy) (81 FR 61032)
requested written comments,
information, and recommendations from
governmental agencies, tribes, the
scientific community, industry groups,
environmental interest groups, and any
other interested members of the public.
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That notice established a 45-day 
comment period, ending October 17, 
2016, on the draft policy. Several 
commenters (1) requested an extension 
of time to provide their comments; (2) 
asked the Service to revise and 
recirculate the draft policy for comment; 
or (3) asked the Service to withdraw the
draft policy to allow interested parties
additional time to comment. The 
November 3, 2015, Presidential 
Memorandum on Mitigation states, 
��Within 1 year of the date of this 
memorandum, the Department of the 
Interior, through the U.S. Fish and 
Wildlife Service, shall finalize a revised 
mitigation policy that applies to all of 
the U. S. Fish and Wildlife Service�s 
authorities and trust responsibilities. 
The U.S. Fish and Wildlife Service shall 
also finalize an additional policy that 
applies to compensatory mitigation 
associated with its responsibilities 
under the Endangered Species Act of 
1973.�� In order to finalize the policy as 
close as possible to the date outlined in 
the Presidential Memorandum on 
Mitigation, we were unable to publish 
an extension or reopen the comment 
period. 

During the comment period, we 
received approximately 150 public 
comment letters, including comments 
from Federal, State, and local 
government entities; industry; trade 
associations; conservation 
organizations; nongovernmental 
organizations; private citizens; and 
others. The range of comments varied 
from those that provided general 
statements of support or opposition to 
the draft policy, to those that provided 
extensive comments and information 
supporting or opposing the draft policy 
in its entirety or specific aspects of the 
draft policy. The majority of comments 
submitted included detailed suggestions 
for revisions addressing major concepts, 
as well as editorial suggestions for 
specific wording or line edits. 

All comments submitted during the
comment period have been fully
considered in preparing this final
policy. All substantive information
provided has been incorporated, where
appropriate, directly into this final
policy or is addressed below. The
comments we received were grouped
into general issues specifically relating
to the draft policy, and are presented
below along with the Service�s 
responses to these substantive
comments.

We received several comments 
requesting clarification on various 
aspects of the draft policy, including: 
Reporting; monitoring; financial 
instruments; coordination with States, 
tribes, and local groups; the 

compensatory mitigation mechanisms;
and other implementation elements. We
recognize the value of these comments
and are giving them due consideration.
We have removed these elements from
this policy and will address them in the
implementation guidance.

A. Definitions

Comment (1): One commenter
suggested a more precise definition of
compensatory mitigation. The
commenter stated the draft policy�s
definition suggests any remaining
impacts must be ��unavoidable�� and not
simply ��un-avoided.�� The commenter
suggests the draft policy�s definition is
confusing and inconsistent with the
ESA language that uses ��minimize�� and
��mitigate.��

Response: The definition of
��compensatory mitigation�� in this
policy derives from the Department of
the Interior�s Department Manual (600
DM 6.4C). This definition gives more
flexibility in the use of avoidance and
minimization measures for listed
species than the recommendation
provided in the comment. The use of
the terms ��appropriate and practicable��
in this policy�s definition give deference
to project proponents and Federal
agencies.

Comment (2): Comments included a
statement that the definition of
landscape-scale approach is unclear.

Response: Our definition of
landscape-scale approach is informed
by the definition used in 600 DM 6 and
our Service�s mitigation policy. The
landscape approach to conservation
considers the functional context of the
species or habitat under consideration.
For example, activities involving fairy
shrimp might be evaluated at a vernal
pool complex or regional scale. Issues
affecting sturgeon may require strategies
that consider an entire river system,
thousands of miles long. Fundamental
to this approach is an understanding of
what is important to ensure the
ecological function of the species or
habitat in question, at the appropriate
scale. Examples include the North
American Waterfowl Management Plan,
many fisheries management plans,
recovery plans for federally listed
species, watershed restoration plans,
and State wildlife plans.

B. Policy Is Based on Existing Authority

i. ESA Sections 7 and 10

Comment (3): Several commenters
stated that the mitigation sequence that
uses ��avoidance�� cannot be required
under sections 7 and 10 of the ESA,
unless it alleviates a jeopardy situation.
One of the commenters noted that

��avoidance�� is voluntary on the part of
an action agency or applicant.

Response: The use of ��avoidance�� in
the mitigation sequence is not a
requirement in the sense that all
impacts to listed species or critical
habitat must be avoided. Through the
policy, we are neither requiring nor
mandating avoidance. One of the stated
purposes of the ESA at section 2(b) is to
��provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved.�� Developing options
to avoid impacts to listed resources
under sections 7 and 10 is important to
furthering this purpose and effectively
implementing the ESA.

The policy is consistent with the
Presidential memorandum (��Mitigating
Impacts on Natural Resources from
Development and Encouraging Related
Private Investment��) issued November
3, 2015 (see 80 FR 68743, November 6,
2015), in which the President directed
all Federal agencies that manage natural
resources ��to avoid and then minimize
harmful effects to land, water, wildlife,
and other ecological resources (natural
resources) caused by land- or water-
disturbing activities, and to ensure that
any remaining harmful effects are
effectively addressed, consistent with
existing mission and legal authorities.��
The Service agrees that some impacts to
listed species or critical habitat may be
unavoidable and that the ESA provides
a mechanism for both Federal agencies
(section 7) and non-Federal entities
(section 10) to receive take coverage in
the case of any unavoidable impacts.
There are multiple sections of our
implementing regulations in title 50 of
the Code of Federal Regulations (CFR) at
50 CFR part 402 (§§ 402.10, 402.13) that
direct the Service to suggest
modifications or make advisory
recommendations to Federal action
agencies and applicants to avoid the
likelihood of adverse effects to listed
species or critical habitat. Additionally,
if the Service is required to provide a
reasonable and prudent alternative
under section 7 consultation, the
regulations state that such an alternative
must be one ��that the Director believes
would avoid the likelihood of
jeopardizing the continued existence of
listed species or resulting in the
destruction or adverse modification of
critical habitat�� (50 CFR 402.02). Use of
the full mitigation sequence including
avoidance and minimization of impacts
to listed species is consistent with the
purposes and mandates set forth in the
ESA.

Comment (4): Several commenters
suggested compensatory mitigation
cannot be required under section 7 of
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the ESA, and that there is no authority 
to include such mitigation in reasonable 
and prudent measures (RPMs) and the 
accompanying mandatory terms and 
conditions that the Service includes in 
incidental take statements. Some stated 
that compensation is limited to 
voluntary actions on behalf of the action 
agency and recommendations on the 
part of the Service. One comment stated 
compensation was not appropriate in 
both RPMs and reasonable and prudent 
alternatives (RPAs). Another suggested 
that compensation under section 7 
consultation was appropriate but not 
under section 7(a)(4) conference. 
Commenters cited the ESA, its 
implementing regulations, and the 
Service�s 1998 Consultation Handbook. 

Response: As discussed in sections 
4.1.2 and 4.1.3 of this policy, 
compensatory mitigation can play an 
important role in section 7(a)(2) 
consultations and 7(a)(4) conferences. 
Compensatory mitigation can 
appropriately be included as part of an 
action subject to consultation, or in 
reasonable and prudent alternatives to 
avoid the likelihood of jeopardy, in 
order to reduce the net adverse effect of 
an action on proposed or listed species 
or designated critical habitat. This 
policy clarifies those circumstances 
where it may be appropriate to
incorporate mitigation into reasonable 
and prudent measures and terms and 
conditions as part of a section 7(a)(2) 
consultation. For example, throughout 
this policy, ��compensatory mitigation�� 
or ��compensation�� is used to include
any measure that would rectify, reduce,
or compensate for an impact to an
affected resource. Rectifying the impact
means ��repairing, rehabilitating, or
restoring the affected environment�� (40
CFR 1508.20). Restoring impacted 
habitat is a commonly used reasonable 
and prudent measure that meets the 
definition of compensatory mitigation in 
this policy, minimizes the amount or 
extent of incidental take, and can be 
accomplished consistent with the ESA 
and its implementing regulations at 50 
CFR part 402. 

Comment (5): Commenters said the 
policy�s emphasis on the role of 
conservation in the section 7 
consultation process is misdirected. 
Section 7(a)(2) does not include a 
conservation requirement for Federal 
agencies. 

Response: The Service respectfully 
disagrees. Section 7(a)(2) requires that 
Federal agencies ensure their actions do 
not jeopardize the continued existence 
of endangered and threatened species or 
result in the destruction or adverse 
modification of critical habitat. This 
requirement is accomplished through 

the consultation process, which 
concludes with the Service�s biological 
opinion. In the event a section 7 
consultation concludes with a jeopardy 
or adverse modification determination, 
the Service will include reasonable and 
prudent alternatives (RPAs), when 
possible, that the action agency can 
implement to avoid violation of section 
7(a)(2) of the ESA. Options for RPAs can 
include compensatory mitigation in 
order to avoid a jeopardy or adverse 
modification situation, as long as they 
are consistent with the definitions at 50 
CFR 402.02. When the Service�s 
biological opinion concludes that the 
agency action would not result in 
jeopardy or adverse modification, the 
Service will include reasonable and 
prudent measures (RPMs) to minimize 
any incidental take associated with the 
action. As described in the policy, 
minimization of impacts of the taking 
on the species may include 
compensation as consistent with the 
ESA implementing regulations. The 
Service provides technical assistance 
during the section 7(a)(2) consultation
process to help reduce the need for
RPMs and RPAs. These measures fall
within the ESA�s definition of 
��conserve,�� which means ��to use and
the use of all methods and procedures
which are necessary to bring any
endangered species or threatened
species to the point at which the
measures provided pursuant to [the
ESA] are no longer necessary.��

Comment (6): Several commenters 
expressed concern that the policy would 
complicate the process for sections 7 
and 10, and cause project delays. The 
commenters stated that such delays 
could create increased project costs. 

Response: The Service respectfully 
disagrees. Mitigation provided in 
advance of impacts, such as through a 
conservation banking program, can 
expedite project reviews by the Service, 
because the mitigation is already 
established and has already gone 
through the due diligence process. Clear 
guidance on application of 
compensatory mitigation mechanisms as 
provided in this policy, should assist 
Service staff and project proponents 
implement their ESA responsibilities in 
a timely fashion. Furthermore, 
conducting compensatory mitigation 
may assist in the compliance with other 
required laws, which may expedite the 
project process. For example, 
compensatory mitigation may lower the 
level of analysis required by NEPA 
(allowing a mitigated environmental 
assessment/finding of no significant 
impact instead of an environmental 
impact statement). 

Comment (7): One commenter
objected to the phrase ��recovery
measure�� when discussing section
7(a)(1) of the ESA. The commenter
provided substantial information,
including a section of the preamble from
the Service�s 1986 interagency
cooperation rulemaking (51 FR 19926,
June 3, 1986), noting the ESA does not
mandate specific actions under section
7(a)(1), nor does it authorize the Service
to mandate how or when Federal
agencies should implement their section
7(a)(1) responsibilities. Specifically, the
commenter said that section 7(a)(1) is
not a recovery measure, and the policy
failed to properly state the basis for such
a characterization.

Response: We agree that the directive
under section 7(a)(1) of the ESA does
not give the Service authority over other
Federal agencies, nor does it specifically
authorize actions to be implemented. It
does, however, direct other Federal
agencies to consult with the Service
when developing conservation programs
under section 7(a)(1). To this end, the
policy provides guidance and
recommendations on how Federal
agencies may achieve the greatest
effectiveness when implementing their
section 7(a)(1) obligations.

The policy clearly describes the basis
for the use of the term ��recovery
measure�� when describing section
7(a)(1), which comes from the definition
of the terms ��conserve,�� ��conserving,��
and ��conservation�� in section 3 of the
ESA. Although the word ��recovery�� is
not used in the definition, it clearly
describes recovery as ��the use of all
methods and procedures which are
necessary to bring any endangered
species or threatened species to the
point at which the measures provided
pursuant to [the ESA] are no longer
necessary.�� Additionally, section 7(a)(1)
directs all Federal agencies to ��utilize
their authorities in furtherance of the
purposes of [the ESA]��. One of the
stated purposes of the ESA is to
��provide a means whereby the
ecosystems upon which endangered and
threatened species depend may be
conserved.�� The intent is that all
Federal agencies have a responsibility,
using their existing authorities, to help
recover listed species.

Comment (8): One commenter stated
the policy should focus only on
implementation of voluntary mitigation
actions under the ESA. The commenter
noted that mitigation guidance for
sections 7 and 10 under the ESA are
provided in the habitat conservation
planning and consultation handbooks.

Response: This policy provides
greater clarity and detail with regard to
mitigation implementation than the
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section 7 and habitat conservation 
planning handbooks. As stated earlier, 
this policy reflects the many lessons 
learned by the Service during our more 
than 40-year history implementing the 
ESA, particularly sections 7 and 10. We 
agree that the use of voluntary 
mitigation programs and actions that 
further the purposes of the ESA should 
be encouraged. The development and 
implementation of voluntary mitigation 
programs should also be effective and 
consistent with other forms of 
mitigation. The policy will guide such 
voluntary efforts to promote consistency 
in the same way it will guide mitigation 
efforts in regulatory processes. 

Comment (9): One commenter 
recommended we add ��and applicants�� 
following ��Federal agencies�� in two 
sentences in section 4.1.2. 

Response: Applicants are not 
typically involved in the establishment 
of mitigation programs such as 
conservation banks and in-lieu fee 
programs; moreover, the responsibility 
for ensuring a Federal action does not 
violate section 7(a)(2) of the ESA 
ultimately lies with the Federal agency 
proposing the action. We did not make 
the suggested change. 

Comment (10): One commenter 
thought the Service should recognize 
the importance of the Habitat 
Conservation Plan (HCP) Assurances 
(��No Surprises��) Rule (63 FR 8859, 
February 23, 1998) and explicitly state 
that remediation and alternative 
mitigation will not erode protections 
afforded by the No Surprises Rule. 

Response: The Service does recognize 
the importance of the No Surprises Rule 
in the section 10 process, and agrees 
that remediation and alternative 
mitigation should not erode protections 
afforded by the No Surprises Rule. The 
Service works with applicants to 
develop HCPs that include 
contingencies for mitigation that does 
not function as expected, including 
remediation or alternative mitigation. 
The No Surprises Rule is not eroded in 
this case, because these contingencies 
are included in the HCPs and agreed 
upon ahead of time. 

Comment (11): One commenter 
requested clarification of how the draft 
policy would apply to reinitiation of 
consultations under section 7(a)(2) of 
the ESA. Specifically, what would be 
different, especially with regard to the 
concepts of ��net gain�� and ��no net 
loss?�� 

Response: During the reinitiation 
process under section 7(a)(2), the 
concepts under this policy and their 
application to any consultation do not 
change. The ESA�s directive to agencies 
to ensure any action is not likely to 

jeopardize the continued existence of 
any endangered or threatened species or 
adversely modify its critical habitat 
guides that process. The Service will 
recommend actions consistent with this 
policy, including consideration of the 
goal of a ��net gain�� or, at a minimum, 
��no net loss.�� Considering the variety of 
actions under consultation, the reasons 
for reinitiation, and the multitude of 
species covered, it is not possible for the 
policy to provide specific details 
regarding the application of such 
concepts during the consultation 
process. 

Comment (12): One commenter was 
concerned about section 4.7 (Effective 
Conservation Outcomes and 
Accountability Through Monitoring, 
Adaptive Management, and 
Compliance) of the draft policy, which 
states that: ��A process for achieving 
remediation or alternative mitigation for 
compensatory mitigation failures 
beyond the control of the responsible 
party (e.g., unforeseen circumstances) 
must be clearly described in the 
mitigation instrument, biological and/or 
conference opinion, or permit.�� The 
commenter asked the Service to the 
clarify the statement to say that 
biological opinions issued in connection 
with section 7 consultations with 
Federal agencies, other than the Service 
itself, are not required to provide for 
unforeseen circumstances, saying that 
such a requirement is associated with 
ESA section 10(a) HCPs, but is not 
required in the context of section 7 
consultations by the section 7 
handbook, or existing law or 
regulations. They were concerned the 
current language of the draft policy 
could be misinterpreted to mean that 
section 7 biological opinions must 
include alternative mitigation for 
compensatory mitigation failures 
��beyond the control of the responsible 
party,�� and this policy should not 
change the section 7 requirements for 
avoiding jeopardy to the species and 
adverse modification of critical habitat. 

Response: The development and 
implementation of mitigation programs 
should be effective and consistent 
among all forms of mitigation offered in 
sections 7 and 10 of the ESA, regardless 
of whether the mitigation is voluntary or 
required. Planning for unforeseen 
circumstances is part of effective 
mitigation. The policy will guide efforts 
to promote consistency, and Service 
staff will work with applicants and 
Federal agencies to explain how all 
mitigation standards can be 
incorporated into their mitigation plans. 
Nevertheless, the ESA and its 
implementing regulations ultimately 
determine how the Service makes 

decisions regarding listed species. We
do not include the statement in question
in this final policy; we will address this
topic in implementation guidance.

Comment (13): One commenter stated
the Service has no statutory authority to
require section 7 consultation on
candidate or at-risk species or to include
such species in HCPs. If the policy
pursues a conservation goal in excess of
the Service�s actual regulatory and
statutory authorities, separate guidance
should be issued to draw this clear
distinction, in order to provide
complete transparency and direction to
both Service staff and others in actual
implementation.

Response: The commenter is correct
that the Service cannot require section
7 consultation for candidate or at-risk
species. ESA section 7 regulations
provide for a conference between a
Federal action agency and the Service
for actions that are likely to jeopardize
the continued existence of a proposed
species or likely to result in destruction
or adverse modification of proposed
critical habitat (50 CFR 402.10).
Including candidate or other at-risk
species in conferences would be
voluntary on the part of the Federal
agency; however, it is encouraged by the
Service and through this policy, and
other Federal agencies may voluntarily
conference to expedite possible future
re-consultations. This is consistent with
ESA goals of recovering listed species
and, ideally, avoiding the need to list
species because threats to them have
been addressed. Further, intra-Service
consultations and conferences will
consider effects of the Service�s actions
on listed, proposed, and candidate
species. Candidate species are treated as
if they are proposed for listing for
purposes of conducting internal Service
conferencing.

Additionally, under section 10 of the
ESA, HCPs are voluntary and developed
by the applicant, in consultation with
the Service. It is the applicant who
decides which candidate or non-listed
at-risk species they wish to include. The
Service has found that many applicants
elect to include at-risk species to receive
��no surprises�� assurances and preclude
the need to amend the associated
incidental take permit, should the
species become listed in the future. The
voluntary inclusion of at-risk species in
both the conference and HCP processes
are proactive approaches to reduce the
need for future listing of the species.

Comment (14): One commenter said
the Service mixes the concepts of
voluntary conservation
recommendations that can be provided
under ESA section 7(a)(1) with
requirements under ESA section 7(a)(2).

VerDate Sep<11>2014 21:38 Dec 23, 2016Jkt 241001 PO 00000 Frm 00008 Fmt 4701 Sfmt 4700 E:\FR\FM\27DEN2.SGM 27DEN2a
s
a
b
a
lia

u
s
k
a
s
 o

n
 D

S
K
3
S
P
T
V
N

1
P
R

O
D

 w
it
h
 N

O
T
IC

E
S

17-01174_017041;17-01174_017041;17-01174_017042;17-01174_017043;17-01174_017044;17-01174_017045;1...



95323Federal Register/Vol. 81, No. 248/Tuesday, December 27, 2016/Notices 

They also commented that neither
standard under ESA section 10 imposes
a ��no net loss�� requirement.

Response: Federal agencies are
directed to consult with the Service
under ESA section 7(a)(1) to assist their
development of programs to conserve
listed species. Technical assistance to
agencies with actions that require
compliance with section 7(a)(2) is a
logical nexus for the Service to advise
Federal agencies about section 7(a)(1)
conservation opportunities associated
with these actions. Similarly, technical
assistance to non-Federal applicants for
incidental take permits under section
10(a)(1)(B) is a logical nexus to advise
them about conservation opportunities
associated with these actions. This
policy provides a framework for such
recommendations, and does not
otherwise alter or substitute for
standards under the ESA or the
regulations implementing ESA sections
7(a)(2) and 10(a)(1)(B). Though not
required, striving for ��no net loss�� in
the status of the species� conservation is
an appropriate mitigation goal, and may
be to the benefit of the other agency or
private landowner in greater future
regulatory certainty or expedited future
compliance (e.g., including ��at-risk��
species).

ii. Authorities�Other

Comment (15): One commenter
requested that we revise section 5.3 of
the draft policy to provide more detail
about how compensatory mitigation
would work in relation to section 4(d)
rules for threatened species.

Response: This policy is intended to
be general in nature. More detailed
guidance documents covering specific
activities may be developed in the
future, such as for rules promulgated
under section 4(d) of the ESA.

Comment (16): One commenter said
that it was unclear how the policy
would ��replace�� rules promulgated by
other Federal agencies for guiding
implementation of Federal laws such as
the Clean Water Act (33 U.S.C. 1251 et
seq.) and natural resources such as
��waters of the United States.�� They
requested clarification of how the April
10, 2008, joint rulemaking of the U.S.
Army Corps of Engineers (USACE) and
the Environmental Protection Agency
(EPA) (73 FR 19594) applies to ESA
actions and what the impact of the
policy would be.

Response: The Service has added
clarification to this final policy that it
does not replace or alter the referenced
April 10, 2008, rule (73 FR 19594).
Processes established by applicable
statutes and regulations remain in effect
and are not superseded by this policy.

This policy applies to compensatory 
mitigation for all species and habitat 
protected under the ESA and for which 
the Service has jurisdiction. The April 
10, 2008, rule (73 FR 19594) applies to 
impacts to aquatic resources permitted 
by section 404 of the Clean Water Act. 

Comment (17): One commenter said 
that issuance of this policy violates the 
Administrative Procedure Act (APA; 5 
U.S.C. subchapter II) or the Regulatory 
Freedom Act (RFA). 

Response: The Service complied with 
all necessary requirements in publishing 
the final policy. We are unaware of the 
Regulatory Freedom Act but for the 
purposes of this response, will assume 
the commenter is referring to the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.). The policy does not 
require compliance with the APA or the 
RFA because it is not a regulatory 
document. 

Comment (18): One commenter was 
concerned that voluntary mitigation 
could be abused if an agency were to 
unreasonably withhold action for the 
purpose of applying undue pressure to 
force an applicant to volunteer 
mitigation measures. They said the 
policy should acknowledge and protect 
against this possibility. 

Response: We agree with the 
commenter that such an approach by 
Service or other agency staff would be 
unacceptable. It would also be contrary 
to this policy and existing authority. 
Processes established by applicable 
statutes and regulations remain in effect 
and are not superseded by this policy. 

Comment (19): One commenter stated 
that the policy goes beyond the
authorities granted the Service in both 
sections 7 and 10 of the ESA. The other 
authorities relied on by the Service in 
adopting this policy, including the 
Presidential directives and memoranda, 
cannot legally form the basis for the 
promulgation of the policy. 

Response: This policy is designed to 
improve and clarify implementation of 
the ESA. Towards that end, it seeks to 
provide a framework for effecting 
mitigation that reflects a permissible 
reading of the law, while fulfilling the 
conservation purposes of the ESA. 
Federal agencies are directed to consult 
with the Service under ESA section 
7(a)(1) to assist their development of 
programs to conserve listed species. A 
mitigation framework may provide 
valuable expertise for an agency 
considering their section 7(a)(1) 
responsibilities. Additionally, a 
framework may assist agencies with 
actions that require compliance with 
section 7(a)(2) of the ESA. Similarly, 
technical assistance to non-Federal 
applicants for incidental take permits 

under section 10(a)(1)(B) of the ESA is
a logical nexus to advise them about
conservation opportunities associated
with these actions. The policy provides
a framework for such recommendations
and does not otherwise alter or
substitute for the regulations
implementing ESA sections 7(a)(2) and
10(a)(1)(B). Authority to make
recommendations to mitigate impacts to
resources covered by the ESA is
provided by that statute. Promulgation
of this policy is consistent with not only
the ESA, but also the Office of
Management and Budget�s guidelines on
interpretive policies. Those guidelines
state that public policies, such as this
one, guide administrative processes
while increasing an agency�s
predictability to external parties.

Comment (20): One commenter noted
the ESA imposes different standards
and prohibitions with respect to pre-
listing versus post-listing activities for
candidate conservation agreements with
assurances (CCAAs) and safe harbor
agreements (SHAs). By incorporating
the net conservation benefit standard
used for SHAs, the Service fails to
account for these differences and
conflates its treatment of pre-listing and
post-listing activities.

Response: The Service does not
intend to change the requirements for
CCAAs and SHAs. The intent of the
policy is to describe the requirements
for converting either of these agreements
to a mitigation agreement should a
landowner desire to make their
conservation more permanent and use it
for mitigation.

iii. NEPA

Comment (21): One commenter said
that the policy should recommend that
the Service comment on NEPA
documents apart from, or in addition to,
section 7 consultation.

Response: We agree that application
of the Service�s authority to make
advisory comments and
recommendations under NEPA provides
a powerful capability for influencing
conservation of a broad array of natural
resources while helping agencies and
proponents identify appropriate project
alternatives. The Service will continue
to comment on NEPA documents in
addition to conducting section 7
consultations whenever warranted. Our
application of NEPA in a mitigation
context is covered in the Service
mitigation policy (81 FR 83440,
November 21, 2016).

Comment (22): One commenter said
the policy would increase the time and
resources required by Federal agencies
to comply with section 7 of the ESA and
by proponents of any projects that may
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adversely affect an at-risk species. The 
commenter said that the policy meets 
the definition of a major Federal action 
defined at 40 CFR 1508.18 and should 
be analyzed in an environmental impact 
statement to comply with NEPA. 

Response: As explained in more detail 
below, neither of the two alternatives 
evaluated in the NEPA assessment 
would be expected to result in 
significant effects to the human 
environment within the meaning of 
NEPA and the CEQ regulations. 
Although we describe potential actions 
and consequences that could flow from 
each of the alternatives, the nature and 
scope of environmental consequences
that are likely to result from any of the
alternatives would depend on a variety
of intervening circumstances that are
impossible to identify in this analysis.
However, we find there is no basis to
infer that any such effects, even viewed
generously, would be significant.

In addition, because of the
programmatic nature of the draft policy
and the breadth of activities under
consideration, the analyses of 
environmental effects must be very 
general, addressing the consequences 
from each alternative at a programmatic 
scale. Regardless of the alternative, we 
anticipate that the majority of the 
specific actions covered under the 
policy would receive additional project- 
specific NEPA review, either by other 
Federal agencies during their project 
review or by the Service during review 
of an ESA section 10(a)(1)(B) 
application. Those project-specific 
reviews would include development of 
appropriately detailed alternatives 
based on information necessary to 
complete informed and meaningful 
effects analyses. That information (e.g., 
location, timing, duration, and affected 
resources, etc.) is currently not 
available. More detailed information is 
contained in the environmental 
assessment, which is available on the 
Internet at http://www.regulations.gov at 
Docket Number FWS�HQ�ES�2015� 
0165. 

C. Net Conservation Gain/No Net Loss

Comment (23): One commenter stated 
the policy should more consistently 
emphasize throughout that 
��conservation�� is the goal for protected 
species and their habitat, using our full 
suite of authorities including the ESA. 
While ��no net loss�� is appropriate 
under certain statutes like the Clean 
Water Act (as acknowledged in the 
April 10, 2008, joint rulemaking of 
USACE and EPA (73 FR 19594), for 
example), ��no net loss�� is a lower 
standard than what they have sought in 

conservation banking and in-lieu fee 
programs. 

Response: The Service�s mitigation 
policy (81 FR 83440, November 21, 
2016) sets a mitigation planning goal of 
��net conservation gain,�� which seeks to 
improve the status of affected resources, 
and, at a minimum, maintain the status 
of those resources (i.e., ��no net loss��). 
Adhering to the standards discussed in 
section 5 of this policy (Compensatory 
Mitigation Standards) is the best way to 
attain this goal, although we recognize 
that achieving a net conservation gain 
will not be possible in every 
circumstance, and in those cases will
strive for ��no net loss.��

Comment (24):One commenter
strongly opposed the goal of a ��net
gain�� in the policy, stating the Service
lacks the underlying statutory authority
to require it under the ESA and it will
likely result in an uncompensated
taking in violation of the U.S.
Constitution. The commenter stated that 
the obligations under the policy, with 
the use of mandatory language such as 
��must�� and ��shall,�� constitute a 
rulemaking. 

Response: This policy adopts 
mitigation principles established by the 
Service�s mitigation policy (81 FR 
83440, November 21, 2016) and 
establishes compensatory mitigation 
standards to guide the use of 
compensatory mitigation under the 
ESA. The mitigation goal of ��net gain�� 
or, at a minimum, ��no net loss,�� is to 
assist the Service and its partners in 
developing mitigation programs and 
projects to further the purposes of the 
ESA. One of the stated purposes under 
section 2 of the ESA is to ��provide a 
means whereby the ecosystems upon 
which endangered and threatened 
species depend may be conserved.�� 
Section 3 of the ESA defines 
��conserved�� as ��the use of all methods 
and procedures which are necessary to 
bring any endangered species or 
threatened species to the point at which 
the measures provided pursuant to this 
Act are no longer necessary.�� This 
conservation purpose of the ESA is 
served by the policy�s goal of a ��net 
gain�� when developing compensatory 
mitigation. 

In this context, the policy is not a 
legally binding rulemaking; the ESA and 
its implementing regulations determine 
the Service�s decisions for listed 
species. The policy will not effectively 
compel a property owner to suffer a 
physical invasion of property and will 
not deny all economically beneficial or 
productive use of the land or aquatic 
resources. This policy provides 
consistent standards for the Service, and 
its partners, to apply when developing 

compensatory mitigation programs or
projects, as appropriate under the
authority of the ESA. The use of the
terms ��must�� and ��shall�� in the policy
are directed toward the Service�s
authority in implementing the ESA.

The policy is broadly framed to
encompass all species covered under
the ESA, but does not result in any
particular actions concerning specific
properties. Additionally, this policy
substantially advances a legitimate
government interest (conservation of
species and their habitats) and does not
present a barrier to all reasonable and
expected beneficial use of private
property.

Comment (25): One commenter stated
that the Service does not explain how it
will determine or impose mitigation
measures to meet a mitigation target that
is somewhere between maintaining and
improving the status of affected
resources.

Response: The Service, being national
in scope of operations, wrote this policy
to allow for further clarification on a
regional and local scale. This will allow
the Service to work with Federal
agencies and applicants to develop
mitigation measures that meet objectives
based on local conditions and tailored
to the specific species that are impacted.
A less flexible policy could cause rigid
adherence to a protocol, which may be
more suitable in one region, or for one
species, versus another.

Comment (26): Commenters stated
that the ESA requirements to avoid
jeopardy or adverse modification and to
minimize the impact of any take of
listed species do not equate to the no
net loss or net gain goal articulated in
the draft policy, and the Service has no
authority under the ESA to require
measures that will result in a ��net gain��
or ��no net loss.�� In addition, one
commenter said a ��net gain�� or ��no net
loss�� goal is incompatible with well-
established standards for administering
sections 7 and 10 of the ESA.

Response: Action agencies or
proponents may adopt Service
recommendations provided under this
policy as part of their proposed actions,
but electing to do so does not change the
applicable standards under the ESA or
otherwise alter the processes prescribed
under the ESA and its regulations.

The Service does not view a ��net
gain�� or ��no net loss�� goal as
incompatible with well-established
standards for administering sections 7
and 10 of the ESA. Instead, it is
complementary to the ESA requirements
to avoid jeopardizing the continued
existence of any listed species, or
destroying or adversely modifying any
designated critical habitat. To achieve
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this goal, an action agency or applicant 
need not abandon the actions they have 
taken to avoid jeopardizing the 
continued existence of any listed 
species, or destroying or adversely 
modifying any designated critical 
habitat. Instead, they may complement 
these actions by including additional 
measures that allow their action to reach 
the ��net gain�� or ��no net loss�� goal. 

Comment (27): One commenter said 
by encouraging Service staff to work 
with applicants to implement ��no net 
loss�� or ��net conservation gain,�� the 
judgment of applications will no longer 
be standardized. They said the policy 
does not state how conservation gain 
will be measured, whether on a 
numerical basis or under what
circumstances the Service will make a
qualitative judgment regarding the level
of mitigation that achieves this
standard.

Response: This policy is national in
scope, and it is beyond the scope of the
policy to provide specific quantifiable
measures to achieve a ��net conservation
gain�� or specify the methodology for
assessing or measuring the ��net
conservation gain.�� The Service�s 
mitigation goal is to achieve a ��net 
conservation gain�� or, at a minimum, 
��no net loss�� of the affected resources. 
The policy provides the framework for 
formulating compensatory mitigation 
measures to achieve this goal. The 
geographical and ecological breadth of 
this policy�s coverage combined with 
the variation in project and impact types 
affecting species and habitats 
nationwide make the detailed 
specifications for calculating ��no net 
loss�� or ��net gain�� impossible to 
include. Such determinations will either 
be made on a case-by-case basis or will 
be addressed through additional 
guidance or planning processes. 

Comment (28): Commenters said the
policy should be revised to help Service 
staff avoid crossing the line between 
��encouraging�� Federal agencies and 
applicants to achieve ��a net gain or, at 
a minimum, no net loss in the 
conservation of listed species�� and 
incorrectly representing to Federal 
agencies and applicants that they are 
somehow ��required�� to achieve a ��net 
gain�� or, at a minimum, ��no net loss�� 
in the conservation of listed species. 
Commenters added that Service staff 
should be instructed by the policy to 
clearly disclose to Federal agencies and 
applicants at all times that section 7 of 
the ESA does not require such a ��no net 
loss in the conservation of listed 
species�� or a ��net gain�� in relation to 
the ��no jeopardy�� and ��no adverse 
modification�� standards. 

Response: This policy clearly states
that the mitigation planning goal is a
goal, not a requirement. We expect
further clarification on a regional and
local scale to reiterate this distinction.

Comment (29): One commenter stated
the goal of ��no net loss�� is admirable
and adequate with respect to the
Presidential Memorandum (80 FR
68743, November 6, 2015); however, the
commenter is concerned this new
language may unfairly prohibit or
require mitigation for agricultural
actions without due process of
assessment.

Response: The Service will consider
the facts specific to the actions that we
review under our authorities. This
policy does not provide for the Service
to categorically deny development or
agricultural activities. Instead, our
decisions and opinions on those
activities will be guided by relevant
statutes and regulations.

Comment (30): One commenter said
the sentence, ��Losses of habitat that
require many years to restore may be
best offset by . . . preservation of
existing habitat . . .,�� is counter to the
��no net loss policy.��

Response: The entire sentence reads,
��Losses of habitat that require many
years to restore may best be offset by a
combination of restored habitat,
preservation of existing high-quality
habitat, and improved management of
existing habitat.�� It is the combination
and ratios of these three habitat
mitigation types that can create a ��no
net loss�� scenario. Improved
management can create an immediate
conservation benefit and habitat
restoration creates a long-term
conservation benefit, while preservation
of high quality habitat protects existing
habitat from being lost. Long-term land
management is included in the
durability standard.

D. Applicability

Comment (31): Several commenters
had concerns about the applicability of
the policy to existing mitigation
programs, HCPs and associated
incidental take permits, and ongoing
section 7 consultations that were
initiated between the Federal agency
and the Service prior to the effective
date of the final policy. The comments
requested clarity that the policy does
not apply to existing projects or projects
currently under development, including
the associated real estate and financial
assurances.

Response: The policy states that it
applies to Federal and non-Federal
actions permitted or otherwise
authorized or approved prior to
issuance of the policy only under

circumstances where the action may
require additional compliance review
under the ESA. In addition, the policy
states that it does not apply where the
Service has already agreed in writing to
mitigation measures for pending
actions, except where new activities or
changes in current activities associated
with those actions would result in new
impacts, or where new authorities or
failure to implement agreed-upon
recommendations warrant new
consideration regarding mitigation.
Service offices may elect to apply this
policy to actions that are under review
as of its effective date (see DATES,
above).

Comment (32): The draft policy does
not include any de minimus size
consideration. While consultation
considers the extent of potential impacts
to ESA-listed species, the draft policy
does not. It talks in general terms about
credit valuation and ratios, but at some
point, there should be a consideration of
a de minimus project size to which this
draft policy would not apply.

Response: The policy is intended to
guide compensatory mitigation projects
for listed and at-risk species regardless
of the scope, magnitude, or size of the
project. As such, it would not be
reasonable to attempt to define ��de
minimis�� limits for the application of
the policy that would cover all species
and mitigation projects across the
country. However, step-down guidance
derived from this policy for particular
species would be more specific for the
biological needs of the species and
therefore likely consider factors related
to the scope of compensatory mitigation
projects.

E. Scope of the Policy

Comment (33): One commenter said
that the Service should identify
activities and projects that are exempt
from the policy.

Response: We agree that the scope of
coverage should be clearly described
and have listed those circumstances
when the policy does not apply in
section 3, Scope.

Comment (34): One commenter said
that it is important for the policy to
address species protected under
additional Federal laws, including the
Bald and Golden Eagle Protection Act
(BGEPA; 16 U.S.C. 668�668d) and the
Migratory Bird Treaty Act (MBTA; 16
U.S.C. 703�712).

Response: We agree that conservation
of the resources under BGEPA and
MBTA is important. However, those
resources, and processes specified by
those Acts and any implementing
regulations or guidance, are beyond the
scope of this policy. We discuss these
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authorities in the Service mitigation 
policy (81 FR 83440, November 21, 
2016). 

Comment (35): One commenter said 
that the policy should be limited to 
listed threatened species, listed 
endangered species, candidate species, 
and designated critical habitat. 

Response: We agree that the 
commenter�s list of covered resources is 
similar to our description of covered 
resources in section 3, Scope, of this 
policy. There we state that the policy 
applies to all species and habitat 
protected under the ESA and for which 
the Service has jurisdiction. Endangered 
and threatened species, species 
proposed as endangered or threatened, 
designated critical habitat, and 
proposed critical habitat are the primary 
focus of this policy. We also state that 
candidates and other at-risk species 
would benefit from adherence to this 
policy, and encourage all Service 
programs to develop programs and tools 
in cooperation with States and other 
partners. 

F. At-Risk Species

Comment (36): Several commenters 
suggested only listed species should be 
covered by the policy, and ��at-risk�� 
species references should be removed. 
Commenters suggested there is no ESA 
basis for including at-risk species in the 
policy, that no standards exist for the 
definition of at-risk species, and that it 
would create additional burdens on the 
public. One comment requested 
clarification of the jurisdiction of the 
Service, States, and tribes regarding at- 
risk species. 

Response: The Service has addressed 
at-risk species through implementation 
of the ESA under many voluntary 
programs. Often partners (e.g., other 
agencies, private landowners) 
voluntarily consider ��at-risk�� species 
for greater regulatory certainty and to 
expedite future compliance if these ��at- 
risk�� species are later listed under the 
ESA. Under section 6 of the ESA, the 
Service partners with the States to fund 
research and recovery actions on listed 
and at-risk species. Candidate 
conservation agreements with 
assurances (CCAAs) are a highly 
successful program for private 
landowners providing voluntary 
conservation for at-risk species. Many 
HCPs under section 10 of the ESA also 
include voluntary coverage for at-risk 
species. These and other proactive 
efforts for at-risk species, including our 
draft Policy Regarding Voluntary 
Prelisting Conservation Actions (79 FR 
42525, July 22, 2014), focus on 
preventing the need to list species under 
the ESA. The Service also values its 

partnerships with the States and tribes 
in conservation of fish and wildlife 
resources. This final policy aims to 
strengthen these partnerships and does 
not extend the Service�s jurisdiction 
over at-risk species. We have included 
at-risk species, as appropriate, in the 
policy to further these efforts in 
preventing the decline of species to the 
point that protection under the ESA is 
necessary. 

G. Equivalent Standards

Comment (37): One commenter 
thought the policy should emphasize 
that there are no prescribed standards 
that will dictate mitigation but that 
every situation will be considered fact- 
specific and flexible, and be based upon 
the voluntary actions of the proponent. 

Response: The Service has written 
this policy in a manner that facilitates 
further clarification on a regional scale. 
As with many of the decisions made in 
impact analysis, determination of when 
and what type of mitigation should be 
implemented occurs on a project-by- 
project basis, under the authority at 
hand, with information most 
appropriate for the site or region of 
impact. Section 7 of this policy, 
Compensatory Mitigation Mechanisms, 
allows the Service flexibility in the type 
of mitigation mechanism used to meet 
this need. Section 5 of the policy, 
Compensatory Mitigation Standards, 
describes the standards we will require 
or recommend that all mechanisms 
meet. 

H. Landscape-Scale Approach

Comment (38): Individual actions that 
harm ESA-listed, proposed, and at-risk 
species must not be discounted or 
minimized because they are considered 
to impart only small or moderate 
impacts within the broader context of 
the landscape. The policy should 
consider how these site-specific impacts 
could be identified and accounted for 
prior to development of the most 
appropriate compensatory approach. 

Response: The Service agrees that 
small or moderate impacts that have 
cumulative effects are important to 
address. In each situation, the project 
effects analyses should identify all 
effects to the species under 
consideration, as well as measures to 
avoid, minimize, and compensate 
adverse effects. These analyses can 
characterize repeated, ongoing actions 
that may affect a species at a larger 
scale, and can help inform recovery 
efforts at a local or regional level. 
Ideally, the project proponent and the 
Service would also identify 
opportunities to support recovery/ 
conservation of that species and include 

them in the action, if possible. This is
a collaborative approach to
conservation, consistent with relevant
statutes and regulations, and can help
offset the cumulative effects of many
actions on the landscape.

Comment (39): One commenter said
the draft policy should provide
additional guidance on how landscape-
scale indirect effects would be evaluated
for buffers surrounding existing
mitigation sites, including mitigation
banks. They recommend clarification
regarding the process when additional
compensation may be necessary for
landscape-scale indirect effects to
existing mitigation sites.

Response: It is difficult at this time to
provide specific guidance on buffers
and indirect effects given the potential
universe of actions that could arise and
fact-specific situations of each
mitigation site. We declined to provide
such guidance in this policy.

Comment (40): Some commenters
were concerned that the landscape-level
approach to mitigation planning would
focus too narrowly on certain species to
the detriment of others, or that
purchasing credits from a conservation
bank or in-lieu fee program would not
equate to replacing lost habitat.

Response: The goal of a landscape-
scale approach to mitigation is to ensure
functionally successful compensatory
mitigation efforts for the habitats or
species under consideration. While no
project or habitat benefits all species all
the time, using a landscape context to
frame mitigation actions should
reinforce functionality at the
appropriate scale (i.e., tract, regional,
range) to benefit the target resource, and
in most cases, other resources/species
that also rely on that functional system.
Using a landscape approach will help
ensure the compensatory mitigation
measures will meaningfully offset
adverse effects to a species/habitat in a
way that is ecologically sustainable over
the long term. This is a more holistic
approach to ensuring the functionality
of the ecosystems on which federally
listed and at-risk species depend.

Comment (41): One commenter
recommends that the Service consider
revising the guidance provided under
section 5.1.2 of the draft policy to
discuss not only economies of scale
associated with conservation banks and
small impacts, but also to state that
large-scale impacts require large-scale
mitigation and such development
projects have the potential to create
landscape-scale conservation benefit for
species, which may not be best achieved
through banks.

Response: The Service agrees large-
scale projects have the potential to
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provide large-scale mitigation measures 
to offset adverse effects and ideally 
contribute to recovery. The examples 
given in section 5.1.2 of the draft policy 
are compensatory mitigation programs 
that can be established in advance of 
impacts, such as conservation banking 
or in-lieu fee programs. A large-scale 
mitigation project implemented in 
advance of impacts will likely offset the 
impacts of multiple projects, and is 
essentially a conservation bank. 

Comment (42): One commenter stated 
that landscape-scale mitigation is 
unauthorized and unfeasible. 
Landscape-scale impact evaluations and 
required mitigation measures on this 
basis imports a policy objective into 
official ESA decisions in excess of 
statutory authority and is incongruent 
with the ESA. 

Response: The goal of the ESA is to 
conserve endangered and threatened 
species and the ecosystems on which 
they depend. Through science and 
technological advances, conservation 
has more tools than ever to effectively 
evaluate land use, populations, 
hydrology, and so forth, at scales 
relevant to the needs of federally listed 
and at-risk species. To ensure the most 
effective mitigation measures for these 
resources, it is critical to put them in an 
ecologically functional context, i.e., a 
landscape. That does not mean every 
action requires advanced, ecosystem- 
level quantitative evaluations, but rather 
that the effects of an action and 
mitigation measures to offset those 
effects take into consideration truly 
functional strategies that will continue 
to provide long-term resource benefits. 
This does not expand any existing 
authorities for ESA implementation. 

Comment (43): We received 
comments requesting clarification of 
when programmatic approaches to 
mitigation would be appropriate. 

Response: This policy does not 
require the development of 
programmatic documents to support 
infrequent compensatory mitigations 
needs. The decision to develop 
programmatic approaches to mitigation 
will be made based upon resource- 
specific circumstances, such as how 
frequently agencies and applicants will 
need to compensate for their impacts. 

Comment (44): Comments included 
concerns about the Service�s proposed 
extension of critical habitat to areas not 
currently occupied by a listed species, 
on the basis that an area may become 
critical because the species� range is 
expected to expand to that area. In 
determining the scale of a landscape- 
level approach to mitigation, the Service 
should not ignore the need for a rational 
connection to the area of actual impact 

of a proposed project. Instead, it should 
base requirements for landscape-scale 
mitigation on demonstrable connections 
between truly foreseeable or predictable 
impacts, rather than speculative 
projections of habitat or range 
modifications due to climate change. 

Response: The Service agrees that 
compensatory mitigation must be based 
on the best available science, and have 
a rational connection between project 
effects and proposed mitigation 
measures. The landscape approach 
provides the context within which to 
frame that connection. As our 
understanding of species� needs, 
habitats, and climate change increases, 
we will be better able to address 
potential future needs of species and 
their habitats. In planning mitigation 
strategies, it is also important to 
recognize uncertainties in future 
conditions, including habitats, water 
supplies, temperatures, etc. Those 
uncertainties should be built into the 
mitigation strategies to ensure that the 
proposed mitigation benefits adequately 
offset adverse effects over the long term. 
The policy does not address the 
designation of critical habitat; the 
regulations for the designation of critical 
habitat are found at 50 CFR 424.12. 

Comment (45): One commenter said 
the focus on landscape-scale 
conservation is laudable, but the draft 
policy introduces new processes and 
standards that could make achieving 
this goal more costly, time-consuming, 
and burdensome. The policy should 
include ways to incentivize the creation 
of landscape-scale mitigation projects 
that capitalize on the multiple 
ecosystem services and efficiencies that 
landscapes provide. More consideration 
for the self-regulating aspects of natural 
landscapes that could reduce 
management and monitoring burdens 
(lowering costs), and the ability to 
unstack credits for different listed 
species when their habitats overlap in 
space but not in function (increasing 
market returns), would help make 
landscapes a priority for the 
conservation marketplace. 

Response: The landscape approach to 
conservation provides a conceptual 
framework to design effective and 
durable mitigation strategies. The intent 
is to approach mitigation planning and 
implementation from an ecologically 
functional perspective for more 
effective, durable outcomes. Designing 
mitigation that works with natural 
landscapes will help reduce 
management costs and increase 
effectiveness. Monitoring also will help 
confirm our underlying understanding 
of mitigation benefits and may help 
identify where our assumptions need 

revision. This is critical to mitigation
success.

Bundled or stacked credits cannot be
unbundled or unstacked to offset the
effects of multiple projects but can only
be used to offset the effects of a single
project. Once a unit of habitat is used
as mitigation for one project, regardless
of the number of listed species it
supports, it cannot be used as mitigation
a second time.

Comment (46): One comment
suggested that it is unclear why the
required inclusion of adjacent
ecosystems and human systems, which
is how landscapes are defined, into
conservation plans will provide a
benefit to species that do not require
those habitats or ecosystems for
survival. The Service should clarify
whether it intends mitigation consistent
with a landscape-scale approach to
require grouping of permittee proposed
compensatory mitigation projects or
grouping of project proponents, and in
situations where this is desired, the
benefits should be explained.

Response: Including consideration of
adjacent ecosystems and human systems
into a landscape approach to
compensatory mitigation recognizes the
potential effects those systems may have
on the species and habitats under
consideration. This is especially
important in ensuring long-term
ecologic functioning of the
compensatory mitigation that benefits
the species/habitat. We are increasingly
aware that adjacent landscapes and
human management actions can
significantly affect what was perceived
as a protected area. This policy
explicitly recognizes those factors in
developing long-term, comprehensive
conservation strategies for the resources
under consideration. Because those
strategies will be implemented using
market-based and collaborative
mitigation tools, the Service will work
with our conservation partners to
develop effective, feasible measures to
put conservation on the ground. The
policy does not require permittee
proposed mitigation projects to be
grouped, but they should be considered
in the context of the landscape in which
they occur.

Comment (47): One commenter said
that most species lack an up-to-date
analysis of conservation status, and few
have forward-looking strategies that the
Service intends to rely on in
implementing the policy. Furthermore,
not all landscape-scale conservation
strategies noted by the Service are peer-
reviewed, publicly vetted, scientifically
sound, or without controversy. If the
Service intends to rely on such
strategies in the context of preparing
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recovery plans, status reviews, and 
similar documents, then these 
landscape-scale conservation strategies 
and the process for implementing them 
must be vastly improved. The Service 
should let the conservation market 
identify lands that represent valuable 
conservation targets and take advantage 
of ��market efficiencies�� that are a 
benefit of the conservation banking and 
in-lieu fee forms of mitigation. 

Response: The Service agrees on the 
importance of using the best available 
scientific information in developing 
conservation strategies. We rely on our 
conservation partners to bring their 
information and expertise into a 
collaborative process to help us develop 
those strategies. We also appreciate the 
assistance of the conservation market in 
designing, implementing, and 
expanding our suite of conservation 
tools to benefit listed and at-risk 
species. 

Comment (48): One commenter said 
the policy would benefit from greater 
recognition that activities associated 
with the management, monitoring, 
protections, and assurances need not be 
as robust in some instances, yet will 
achieve a functional landscape that is 
capable of supporting the conservation 
of listed and at-risk species, different 
from the actions necessary to provide 
compensatory mitigation for wetlands 
and other aquatic resources. 

Response: The Service agrees that 
some larger landscapes may require less 
intensive management than smaller 
areas. However, in most areas of the 
country, there are few ��self-regulating�� 
systems left that are not greatly 
influenced by invasive species, altered 
hydrology, ongoing erosion, and climate 
change. It is important in designing 
feasible, meaningful mitigation to 
appropriately scale the monitoring and 
management actions to most effectively 
provide resource benefits. This will 
depend on the resources, landscapes, 
and scale of the project, and should 
have a rational connection between the 
effects being offset and the benefits 
provided. We declined to modify the 
policy based on this comment. 

Comment (49): One commenter said 
the draft policy�s example of a 
proactive, landscape-scale mitigation 
approach provided by songbird 
mitigation guidance in Texas to 
encourage compensatory mitigation 
opportunities is misleading. The 
commenter cited two instances in which 
potential conservation banks were 
precluded from establishing species 
credits due to the requirements in the 
guidance. 

Response: We respectfully disagree. 
The example used in the policy is 

intended to show instances where the 
Service has taken landscape-scale 
approaches for species conservation and 
compensatory mitigation. We recognize 
that not all proposals developed under 
the Texas example or other local 
guidance will ultimately be finalized 
and implemented, but the intent of this 
policy is to promote consistency and 
predictability so that mitigation 
providers may develop programs that 
are more likely to be implemented. 

Comment (50): Some commenters 
indicated that the policy should offer far 
more guidance on when and how the 
Service would apply a ��landscape-level 
approach�� to ESA mitigation, 
questioned whether the Service would 
apply a landscape approach differently 
to species with different range sizes, and 
stated that the draft policy does not 
explicitly describe how or whether a 
landscape approach would apply to 
listed species with narrow ranges. 

Response: The landscape approach to 
conservation considers the functional 
context of the species or habitat under 
consideration. Working with our 
conservation partners and project 
proponents, the Service will use a 
landscape context to provide the most 
effective and durable mitigation for 
listed and at-risk species, while 
preserving the greatest flexibility to 
implement those measures at many 
scales. Given the breadth of species and 
landscapes under consideration, it is 
impossible to give a ��one size fits all�� 
set of instructions. Using a landscape 
context to frame mitigation actions 
should reinforce functionality at the 
appropriate scale (i.e., tract, regional, 
range) to benefit the target resource and, 
in most cases, other resources/species 
that also rely on that functional system. 
Though some species may have 
relatively narrow ranges, their threats 
may be best addressed at a landscape 
scale (e.g., invasive species, altered
hydrology, climate change). This 
approach will help ensure the 
compensatory mitigation measures will 
meaningfully offset adverse effects to a 
species/habitat in a way that is 
ecologically sustainable over the long 
term. 

Comment (51): One commenter noted 
that the statement requiring 
compensatory mitigation to be ��sited in 
locations that have been identified in 
landscape level conservation plans or 
mitigation strategies�� does not take into 
account the limited lands available for 
acquisition or restoration in some areas 
of the United States and the need to 
acquire property from willing sellers. 

Response: The Service recognizes 
conservation opportunities vary across 
the country by species and habitats. The 

landscape-scale approach is a way to
place those opportunities in an
ecologically functional context. The
policy allows for compensatory
mitigation on public lands (provided
certain criteria are met, e.g.,
��additionality��) and on private lands. It
also encourages market-based tools and
incentives to take advantage of the
unique circumstances in each area.
While there may be limitations in
available lands in some regions, the
policy includes a suite of tools that
should provide meaningful options for
feasible, durable compensatory
mitigation nationwide.

Comment (52): The policy will result
in the creation of a landscape-scale
system of conservation banks and other
mitigation sites controlled by the
Service that will take private land and
their resources out of productive use.

Response: The landscape approach to
conservation considers the functional
context of the species or habitat under
consideration. It does not affect land
ownership or control. Working with our
conservation partners and project
proponents, the Service will use a
landscape context to provide the most
effective and durable mitigation for
listed and at-risk species, while
preserving the greatest flexibility to
implement those measures at many
scales. Providing incentives for a
market-based approach to conservation
allows many tools to better meet the
needs of species as well as the needs of
landowner/project proponents.
Generally, the use of conservation
banking and other mitigation projects
will not take resources out of
��productive�� use. Rather, conservation
banks and other mitigation projects
located on private land remain under
control of the property owner and often
provide other productive uses, such as
grazing livestock.

I. Metrics

Comment (53): One commenter stated
that the policy should clarify that
actions can meet ESA conservation
standards using mitigation when
adverse effects, and mitigation offsets of
those effects, are calculated using tools
that consider more than mere gain or
loss of animals or habitat. For example,
tools like Habitat Equivalency Analysis
consider spatial, temporal, and
functional parameters that look beyond
mere loss or gain to calculate the extent
and quality of mitigation required in
given situations.

Response: A discussion of tools used
to calculate mitigation is not within the
scope of this policy.

Comment (54): Several commenters
were concerned that adequate detail
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about how assessment methodologies 
are developed and applied was not 
provided in the draft policy. 
Commenters were also concerned that 
the numerical loss and benefit to a site 
is largely a qualitative measurement, 
and the no methodology for 
quantification is offered. They said that 
transparent formulas to calculate 
��mitigation ratios�� are needed to reduce 
subjectivity and increase transparency. 
They also noted that equivalent metrics 
for determining losses due to impacts 
and gains due to mitigation would aid 
in the assessment of ��no net loss�� or 
��net gain.�� 

Response: The Service agrees that 
transparent formulas to calculate 
��mitigation ratios�� reduce subjectivity 
and increase transparency. We also 
agree that equivalent metrics for 
determining losses due to impacts and 
gains due to mitigation would aid in the 
assessment of ��no net loss�� or ��net 
gain.�� This policy does include a 
statement that equivalent metrics 
should be used whenever possible. 

Details about how to develop and 
apply assessment methodologies that 
are quantitative and transparent were 
not included in the draft, or this final, 
policy, because these details are species- 
specific and too complex to describe 
adequately within the framework of the 
policy. When detailed descriptions of 
assessment methodology development 
and application are prepared by the 
Service for a species-specific mitigation 
program, these descriptions are 
routinely shared with the public. 

Comment (55): One commenter said 
that since buffers are so important, they 
should be counted in the crediting of a 
mitigation site at some ratio of a full 
credit. 

Response: The Service agrees with 
this comment. In section 6.6, the policy 
states, ��If buffers also provide functions 
and services for the species or other 
resources of concern, compensatory 
mitigation credit will be provided at a 
level commensurate with the level of 
functions and/or services provided to 
the species.�� 

Comment (56): One commenter stated 
that for the purposes of mitigation, the 
Service has not shown compelling 
evidence that adequate assessment 
methodologies exist to consider adverse 
and beneficial actions that are 
fundamentally different in nature. 
Determining the numerical loss and 
benefit to a site is largely a qualitative 
measurement, and the draft policy offers 
no quantification methodology. 

Response: The policy describes types 
of mitigation programs or projects that 
do not directly replace species or habitat 
losses resulting from development 

projects. These are the types of 
programs in which the adverse actions, 
like habitat development, would be 
offset by an action that is fundamentally 
different in nature, such as gating of 
caves that serve as habitat for the 
species. The Service acknowledges that 
these types of credit/debit systems can 
often be more subjective than the 
traditional habitat-for-habitat type of 
mitigation. However, this type of 
mitigation has been the exception rather 
than the rule, and we expect Service 
staff to use other programs or projects 
only when they are the best option to 
alleviate the greatest threats to the 
species involved. When these programs 
or projects are allowed as mitigation, the 
Service will clearly explain the link 
between the threat and the selected 
mitigation. 

Comment (57): One commenter was 
concerned that there was no discussion 
of how successful ��surrogate�� indicators 
of incidental take have been in assuring 
adequate mitigation. 

Response: The use of surrogate 
indicators for the species impacted, 
such as the species� habitat, when 
applying compensatory mitigation in 
accordance with 50 CFR 402.14(i)(1)(i) 
is discussed at section 5.2 of the policy. 
We declined to add additional detail to 
that discussion. 

Comment (58): One commenter 
suggested that the Service require that 
all credits and debits associated with 
the same species and region be 
aggregated and reported across all 
compensatory mitigation mechanisms. 
They indicated this is critical to ensure 
an offset achieves ��net conservation 
gain,�� to ensure the offsets created by all 
mechanisms are using the best available 
science, and to ensure equivalency 
across multiple mechanisms. They also 
suggested when the same metric is not 
used by two different mechanisms; the 
requirement to define ��the relationship 
(conservation) between credits and 
debits�� can also be used to define the 
relationship between different credit 
metrics. 

Response: Currently, the Service uses 
the Regulatory In-lieu Fee and Banking 
Information Tracking System (RIBITS) 
to track credits and debits for 
conservation banks. The Service intends 
to work with the USACE to adapt 
RIBITS for use by the Service to also 
track credits and debits for in-lieu fee 
programs. The type of credits that are 
acceptable for a given species is 
determined by the Service when a 
mitigation program for a specific species 
is developed and implemented. The 
Service agrees that tracking the types 
and amounts of credits used across a 
species� range is a good idea, as it 

informs our understanding of the
species� status. Collecting this type of
information and working to achieve
consistency requires coordination
among Service staff, including those
from different program areas. Describing
the actions necessary to ensure this
coordination occurs is beyond the scope
of this policy.

Comment (59): One commenter
suggested a monitoring and verification
process should be required of all
mitigation. They said the verification
process should include a method to
verify that the outcomes of the project
achieve the performance standard
throughout the entire life of the
mitigation project, and that method
could be the initial assessment method
or an abbreviated assessment that still
quantifies the quality of the resource.
They also suggested the party
responsible for conducting the
verification should be identified
upfront.

Response: We agree that these are
important requirements to ensure that
mitigation remains adequate over time.
Specific methodologies for such
verification are beyond the scope of this
policy.

Comment (60): One commenter said it
should be made explicitly clear that
while adaptive management is critical
as knowledge and conditions change,
the necessary updates to metrics or
plans do not invalidate previous metrics
or credits. They suggested that each
credit, and debit if applicable, should be
labeled with the method used at the
time of assessment. They also suggested
that reports should acknowledge when
metrics are modified, but credits should
still be aggregated across time. They
noted that it may be necessary to use a
correction method, and these correction
methods should be transparent,
scientifically supported, and included
in all reports.

Response: We agree in concept;
however, this comment goes beyond the
scope of the policy.

Comment (61): One commenter asked
that we clarify that plans should rely
more on the criteria that define high-
quality habitat, including criteria for
landscape-scale attributes, indicating
these criteria should be consistently
reflected in the development of metrics
used to define credits and debits within
the region. They noted that
opportunities to enhance and protect
habitat may be outside of predefined
conservation areas, but they must meet
the definition for high-quality habitat
and be deemed acceptable.

Response: We agree that metrics
should define high-quality habitat. We
also agree that opportunities to enhance
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and protect habitat may be outside of 
predefined conservation areas, and 
regardless of location, they should meet 
the definition for high-quality habitat 
and be deemed acceptable. This concept 
is captured in the final policy. 

Comment (62): One commenter liked 
the concept that ecological performance 
criteria must be tied to conservation 
goals and specific objectives identified 
in compensatory mitigation programs 
and projects, but they did not think the 
draft policy adequately describes how to 
accomplish this objective. 

Response: The level of detail 
necessary to describe how to 
accomplish this objective is beyond the 
scope of this policy and may be 
addressed in implementation guidance. 

Comment (63): One commenter stated 
the draft policy should more explicitly 
recognize the uncertainty associated 
with mitigation for certain species and 
describe a framework for managing the 
uncertainty. They said the policy should 
describe a framework the Service would 
use to assess the appropriate balance of 
avoidance, minimization, and 
mitigation, as informed by the 
likelihood of mitigation effectiveness 
and the species� recovery needs. 

Response: The Service agrees that 
there is uncertainty associated with 
mitigation for certain species. This 
policy includes a discussion of risk 
management tools. These tools can be 
used after the Service determines that a 
mitigation program or project is 
appropriate. Assessing risks and 
determining if mitigation is appropriate 
for a species is not within the scope of 
this policy, as uncertainty associated 
with mitigation for certain species will 
be fact specific. 

J. Additionality 

Comment (64): We received two 
comments on the draft policy�s use of 
��additionality�� when developing 
compensatory mitigation on both public 
and private lands. Commenters believed 
additionality is not feasible when 
coupled with the ��no net loss�� goal, and 
that some inconsistencies exist in the 
descriptions in the text of the draft 
policy. 

Response: One purpose of using 
��additionality�� as a standard in the 
policy is to promote the ��net gain/no 
net loss�� goal. There are many examples 
of mitigation sites and programs that 
have achieved these standards. The 
concept of compensatory measures 
providing additional benefits above 
baseline conditions is described in 
general terms in the policy. Those 
descriptions in the text are intended to 
give context to the conservation benefits 
of mitigation actions being additive to 

baseline conditions on both private and 
public lands. 

K. Durability

Comment (65): Some commenters 
were concerned that the requirement for 
perpetual management of mitigation 
sites places an undue burden on 
mitigation providers, or that perpetual 
management would be detrimental to 
the resource. They said that the 
imposition of perpetual endowment and 
adaptive management places burdens on 
all projects, and it would be impossible 
for industry to manage and maintain 
mitigation sites in perpetuity. 

Response: Perpetual management of 
mitigation sites is essential to assure 
durability of compensatory mitigation. 
The species and resources present on a 
mitigation site will dictate what 
management actions are undertaken. 
Management plans are tailored to the 
needs of the site. Mitigation providers 
should carefully consider the long-term 
commitment they are making when they 
agree to implement a compensatory 
mitigation project. Mitigation that is 
permanent is expected to have 
appropriate financial and real estate 
assurances to meet the durability 
standard in the policy. 

L. Collaboration and Coordination

Comment (66): One commenter said 
the policy would mandate the Service to 
work directly with landowners, 
potentially resulting in the loss of 
confidential information. The 
commenter noted recent conservation 
plans produced in Texas were 
developed by stakeholders and 
administered through State agencies to 
preserve confidentiality of private 
landowners. 

Response: The Service has a long 
history of working with private 
landowners to conserve fish and 
wildlife resources, including 
endangered and threatened species. Our 
partnerships with private landowners 
are essential to achieving our 
conservation mission. The policy does 
not include a mandate to work directly 
with landowners, but supports the ESA 
and its implementing regulations, which 
allows us to work with a variety of 
entities towards the recovery of listed 
species, and encourages cooperative 
conservation with all of our partners, 
including the exchange of ideas and 
information to better inform species 
management and evaluation. As noted 
in the policy, transparency in 
compensatory mitigation programs and 
ESA implementation is essential to 
achieving success. The Service is 
considerate of confidentiality, and any 
personal information maintained by the 

Service is protected by law (e.g.,
Freedom of Information Act, 5 U.S.C.
552; Privacy Act, 5 U.S.C. 552a) to
prevent unlawful dissemination.

Comment (67): One commenter was
concerned that the Service developed
the policy without having addressed
concerns raised by States and other
parties regarding the Service�s
mitigation policy. They said that
moving forward with this guidance
without finalizing the overarching
mitigation policy was premature, and
created uncertainty and confusion over
what the Service was likely to adopt.

Response: This compensatory
mitigation policy is a step-down policy
under the final Service mitigation
policy, which published in the Federal
Register on November 21, 2016 (81 FR
83440). There were no substantial
changes between the draft and final
Service mitigation policy. In finalizing
the Service�s mitigation policy, we fully
considered all comments and concerns
raised by States and other parties. We
also considered those comments as we
developed this policy.

Comment (68): Two commenters
addressed the relationship between this
policy and mitigation policy
developments underway in other
agencies. One commenter was
concerned that while interagency
cooperation is addressed in the draft
policy, it only provided a history of
previous ESA requirements. They were
concerned that the draft policy did not
address the relationship between similar
policies being developed by other
Federal land management agencies such
as the Bureau of Land Management and
the U.S. Forest Service. Another
commenter noted that other Federal
agencies are also responding to the
Presidential memorandum (��Mitigating
Impacts on Natural Resources From
Development and Encouraging Related
Private Investment��) issued November
3, 2015. They said that this created the
opportunity for the Service to enter into
agreements with other Federal agencies
to work together on the implementation
of similar mitigation policies and to
avoid conflicts, delays, and
inefficiencies.

Response: At the time this policy is
being finalized, neither the Bureau of
Land Management nor the U.S. Forest
Service has published final mitigation
policies or regulations. The Service did
provide comments on their proposed
policies, and we did receive comments
on this policy from those agencies. This
policy, like the Service mitigation
policy published November 21, 2016 (81
FR 83440), was developed in
accordance with the November 3, 2015,
Presidential Memorandum; the
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Secretary of the Interior�s Order 3330 
entitled, ��Improving Mitigation Policies 
and Practices of the Department of the 
Interior�� (October 31, 2013); and 
Departmental Manual chapter (600 DM 
6) on Landscape-Scale Mitigation Policy 
(October 23, 2015). The commenter�s 
concern is anticipated by those 
documents, which envision the various 
agencies� mitigation policies applying 
common principles, terms, and 
approaches, thereby providing greater 
consistency and predictability for the 
public. Subsequent agreements between 
the Service and other agencies may be 
developed as need arises. 

Comment (69): One commenter said 
the draft policy would be improved if it 
built upon and utilized the USACE and 
EPA�s definitions and mitigation 
policies. They said that a reconciliation 
of terms and process should be part of 
the Service�s next steps. 

Response: We agree that this policy 
should apply concepts and definitions 
compatible with those developed 
through decades of mitigation practice 
under the Clean Water Act. 
Accordingly, we have developed this 
policy to use the same terms and 
approaches found in regulations and 
guidance promulgated by the USACE 
and EPA whenever possible. In some 
cases, we also recognized the need for 
language tailored to authorities, 
processes, and resources covered by the 
ESA rather than the Clean Water Act; in 
these cases, the policy�s language 
complies with the Departmental Manual 
on Landscape-Scale Mitigation Policy 
(600 DM 6). 

Comment (70): One commenter said 
that the implementation of this policy 
will establish an inconsistent ESA 
framework because the National Marine 
Fisheries Service did not adopt the 
Service�s mitigation policy (81 FR 
83440, November 21, 2016). The 
commenter said this approach is 
contrary to the typical practice of 
promulgating joint regulations by the 
two agencies that provide for uniform 
application of the ESA. The commenter 
stated that by unilaterally proposing this 
policy and the Service mitigation policy 
(81 FR 83440, November 21, 2016), the 
Service is creating disparate 
requirements that will impose 
significant and additional regulations on 
project sponsors based on the possibility 
of a species being affected. 

Response: This policy is not a 
rulemaking and cannot otherwise alter 
or substitute for the existing regulations 
applied by both the National Oceanic 
and Atmospheric Administration 
(NOAA) and the Service in 
implementing the ESA. We also have 
coordinated development of both this 

policy and the Service mitigation policy 
(81 FR 83440, November 21, 2016) with 
NOAA, and incorporated their 
suggestions and modifications. Also, 
this policy was required under the 
Presidential Memorandum on 
Mitigation, the Department of the 
Interior Secretarial Order 3330, and 600 
DM 6. 

Comment (71): One commenter said 
that the Service and other agencies risk 
unnecessary duplication of efforts and 
conflicting requirements, which will 
further delay project approval. They 
encouraged the Service to consider 
mitigation frameworks already in place 
before adding another layer of 
mitigation requirements to an already 
complex and burdensome project 
approval process. 

Response: We agree that existing 
mitigation programs and frameworks, as 
well as existing mitigation and 
conservation plans, should be 
considered. The Service recognizes that 
there may be existing plans developed 
by State and local governments and 
other stakeholders with characteristics 
that may be useful in mitigation 
planning depending on the specific 
action and the affected resources. The 
Service will work with project 
proponents and other stakeholders in 
reviewing existing programs, 
frameworks, and plans for applicability 
in the context of a specific action. 

Comment (72): One commenter said 
the policy would complicate other 
agencies� processes. They said that it 
would increase opportunities for the 
Service to force concessions from other 
Federal agencies and permittees, and 
that it has the potential to violate 
organic acts and will undoubtedly 
complicate the approval process for 
mining operations and other land users. 

Response: The scope of this policy 
does not limit the existing discretion of 
an action agency, or hold the action 
agency or applicant responsible for 
mitigation beyond an action agency�s 
own authority, mission, and 
responsibilities. The Service recognizes 
that the authorities and processes of 
different agencies may limit or provide 
discretion regarding the level of 
mitigation for a project. This policy is
not controlling upon other agencies, and 
the Service acknowledges that there 
may be limitations (e.g., agency-specific 
authorities and 600 DM 6) on the 
implementation of measures that would 
achieve the policy�s goal of ��net 
conservation gain�� or a minimum of ��no 
net loss�� when the costs of such 
mitigation are reimbursable by project 
beneficiaries under laws and regulations 
controlling agencies� activities (e.g., 
Bureau of Reclamation). Other agencies 

may voluntarily adopt Service
recommendations, which may expedite
their other requirements.

Comment (73): Some commenters
expressed interest in a collaborative
approach to mitigation planning on a
landscape level. One commenter
expressed support for additional
engagement with stakeholders; another
commented that the role of State
wildlife data, analyses, and expertise
should be utilized to the greatest extent
possible; another commenter was
skeptical of the collaborative approach
preferred by the Service.

Response: The Service agrees that
developing multi-scale conservation
plans and strategies benefits from many
invested stakeholders that bring their
unique insights and perspectives to
ensure a more comprehensive and
robust blueprint, and looks forward to
building on our conservation
partnerships through collaborative
planning efforts. Our State partners in
particular are critical to successful
compensatory mitigation of federally
listed and at-risk species. They bring
statutory responsibility, data, expertise,
and management capabilities to better
ensure successful, durable mitigation
efforts on the ground.

Comment (74): Several commenters
were concerned about the level of
coordination undertaken by the Service
on establishment of mitigation
programs, and encouraged the Service to
engage with both mitigation partners
and with State agencies, to avoid
duplication of effort and cross-
jurisdictional issues and to improve
outcomes. One commenter urged the
Service to expedite reviews by working
with agencies that already have
established mitigation policies and
programs.

Response: The Service agrees that we
have common goals with our partners
and achieve much better outcomes
when we work together on coordinated
mitigation programs, especially where
our jurisdiction overlaps with that of
other agencies as it often does with our
State wildlife agency partners. The
Service intends to continue working
with all of our partners.

M. Transparency

Comment (75): One commenter
requested clarification on the Service�s
meaning of ��direct oversight�� in the
draft policy regarding compensatory
mitigation programs and projects. The
commenter also requested clarification
on use of third-party evaluators in
preparing monitoring reports for
programs or projects.

Response: The policy identifies the
Service�s authority for direct oversight
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of compensatory mitigation programs 
and projects through sections 7 and 10 
of the ESA. Under sections 7 and 10, the 
Service oversees the terms and 
conditions of the incidental take permit 
(section 10) or of the incidental take 
statement (section 7). Details on the 
roles of third-party evaluators involved 
in specific project actions are beyond 
the scope of the policy. 

Comment (76): We received several 
comments pertaining to the availability 
of information generated from 
mitigation programs. Commenters 
recommended the policy include 
standards for transparency of data and 
documents, participation of 
stakeholders, and consistency of data 
reported through mitigation programs. 

Response: Information on 
conservation banks is available to the 
public on the Regulatory In-lieu Fee and 
Banking Information Tracking System 
(RIBITS), and the Service intends to 
work with the USACE to add Service- 
approved in-lieu fee programs to that 
platform. As noted in the policy, the 
Service will share appropriate 
information concerning mitigation 
programs with the public, with the 
exception of personally identifiable 
information or other information that 
would be exempt under the Freedom of 
Information Act. We declined to add 
specific standards for transparency to 
the policy. Prescriptive standards for the 
type of data to be shared would not be 
reasonable for a policy that covers the 
myriad listed species across the country. 
Such standards would be better suited 
for species-specific guidance. 

N. Preference for Advance Mitigation 

Comment (77): One commenter stated 
the policy should adopt an approach 
similar to that taken in the HCP 
handbook to identify exceptions to the 
requirement to mitigate in advance of 
impacts. 

Response: The policy is intended to 
provide standards and guidance to 
improve consistency of compensatory 
mitigation programs and projects for 
listed, proposed, and at-risk species. 
The preference for advance mitigation is 
based on the years of experience with 
compensatory mitigation programs. We 
realize that in some cases advance 
mitigation may not be possible, or even 
preferable; however, attempting to 
identify exceptions for this preference 
would not be reasonable, considering 
the vast diversity of species and 
programs that would occur across the 
country. 

Comment (78): Several commenters 
were concerned about the draft policy�s 
preference for compensatory mitigation 
in advance of project impacts. One 

commenter specifically identified that 
reclamation of mining operations often 
lacks the ability for advanced mitigation 
on site. Other commenters cited that: 
The process of project permitting and 
financing determinations would likely 
not allow for advanced mitigation; the 
Service should provide incentives such 
as higher ratios for ��after impact 
mitigation��; advance mitigation would 
be considered pre-decisional; or it is 
impossible to provide mitigation in 
advance of impacts. 

Response: We recognize that project 
scheduling and implementing on-site 
mitigation may not always align with 
the Service�s preference for advance 
mitigation; however, conservation 
banks, in-lieu-fee programs, and other 
third-party mechanisms provide 
advanced mitigation options that reduce 
timing and other constraints. The 
Service�s current practice to recommend 
mitigation in advance of impacts under 
sections 7 and 10 of the ESA is based 
on years of experience in compensatory 
mitigation practices. This policy 
promotes the development of advanced 
mitigation mechanisms, providing more 
options for mitigation users. The Service 
agrees that mitigation ratios can be used 
to incentivize mitigation accomplished 
in advance of impacts, but the 
discussion of specifics is beyond the 
scope of this policy. The Service does 
not consider advance mitigation to be 
pre-decisional, as the majority of 
advance mitigation programs, such as 
conservation banking, are established 
prior to any impacts, and projects that 
will mitigate at such sites may be 
unknown at the time of bank
establishment. In all cases, the Service
will evaluate the appropriateness of 
using a specific site or proposal as 
compensatory mitigation to offset the 
unavoidable impacts of a project at the 
time the Service reviews the project that 
will likely result in the impacts. 

O. Eligible Lands 

Comment (79): Several commenters 
supported mitigation projects and 
programs on public lands and wanted 
us to add more flexibility to the policy. 
One commenter stated that if mitigation 
projects and programs occur on public 
lands, the land manager should be 
prepared to implement and fund 
alternative mitigation if a change in law 
allows incompatible uses to occur on 
mitigation lands. One commenter did 
not support mitigation projects and 
programs on Federal lands, but was in 
favor of it on State lands, and wanted 
State lands specifically mentioned in 
the policy. 

Response: Compensatory mitigation 
can occur on public lands, either 

Federal or State lands, and in some
cases, such siting may lead to the best
ecological outcome. Compensatory
mitigation for impacts on public lands
can be sited on both public and private
lands. Compensatory mitigation for
impacts on private lands can be located
on public lands, but it is this
combination, or that particular change
in ownership classification, where
Service staff should be attentive to
additional considerations before making
such a recommendation. These
additional considerations are necessary
to achieve the ��net gain�� or, at a
minimum ��no net loss,�� goal of the
policy.

Comment (80): Several commenters
provided comments on split estates.
Commenters said the Service is
arbitrarily limiting areas on which
mitigation can occur by not allowing
lands with split estates to qualify as
mitigation lands; split estates do not
necessarily result in an unsuitable
mitigation site; and the holder of the
rights would have to secure their own
authorization under the ESA from the
Service prior to exercising their rights.

Response: The Service agrees that
there are cases in which lands with split
estates can be used for mitigation. The
policy advises caution because we strive
to ensure the durability of mitigation
projects and programs, but the policy
does mention possible remedies and
that there could be other approaches to
using lands with split estates for
mitigation. A detailed discussion of
remedies and other approaches is not
within the scope of this policy.

P. Tribal Lands/Tribal Rights

Comment (81): We received some
comments regarding the siting of
mitigation projects on tribal lands or on
lands on which tribes hold treaty rights.
One commenter expressed the need for
local mitigation projects to be sited in or
near reservation lands as well as on
traditional off-reservation sites, to
benefit the natural resources of the
native peoples; another commenter was
concerned that locating mitigation
outside of treaty areas for projects that
impact the resources in treaty areas
would harm the treaty rights and the
resources of the tribes. Other
commenters asked that tribes be
consulted in the siting and approval of
mitigation sites and programs. Others
were concerned about the impacts of
habitat restoration and long-term
management on treaty resources.

Response: The Service is committed
to upholding our trust responsibilities to
federally recognized tribes to conserve
shared natural resources, consistent
with the Service�s Native American
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Policy (revised January 2016; see 81 FR 
4638, January 27, 2016). This is 
accomplished under this policy by 
ensuring that mitigation projects and 
programs are located in areas that 
provide the most benefit to the affected 
resources, while respecting treaty rights. 
The Service recognizes the importance 
of tribal involvement and expertise 
when siting mitigation projects and 
when developing service areas and 
management plans for conservation 
banks and other types of mitigation 
mechanisms. Specific guidance on 
Service coordination with tribes is 
beyond the scope of this policy. 

Comment (82): We received some 
comments requesting specific guidance 
on facilitating creation of conservation 
banks on tribal lands, comments on 
including tribal cultural uses and 
practices as allowable uses on 
mitigation lands, and a suggestion for 
developing mitigation principles similar 
to those developed with the USACE in 
the State of Washington for specific 
mitigation programs. 

Response: The Service agrees that 
these are all important considerations, 
and such guidance and suggestions will 
be more effectively addressed in step- 
down guidance at a later time. 

Comment (83): We received 
comments regarding the applicability of 
the policy to tribes, or to a specific HCP 
under development, and a suggestion 
that the Service consult with any tribes 
who so request before finalizing this 
policy. 

Response: The Service notified tribal 
contacts when we made the draft policy 
available for review and comment (81 
FR 61032, September 2, 2016). We 
addressed all tribal comments, as 
appropriate, as we developed the final 
policy. The policy applies to all forms 
of compensatory mitigation for all 
species and habitat protected under the 
ESA and for which the Service has 
jurisdiction. The policy is flexible with 
regard to its application to specific
mitigation projects or programs that are
under development at the time this
policy is finalized, leaving that decision
to individual Service offices.

Q. Service Areas 

Comment (84): Several commenters 
requested more detail in the policy 
about requirements for developing 
service areas. 

Response: Specific considerations for 
developing service areas are beyond the 
scope of this policy and will be 
provided in implementation guidance. 

R. Credit Bundling 

Comment (85): A few commenters 
were concerned about credit bundling, 

also known as credit stacking, where 
multiple resources exist on the same 
unit area. One commenter was 
concerned that any resources bundled 
or stacked with a listed species would 
suffer, as the site would be managed 
only for the benefit of the listed species 
and not the other resource(s), and 
wanted multi-agency review teams to be 
aware of this when authorizing 
mitigation banks. Other commenters 
wanted the Service to make it clear that 
credits could potentially be used for 
multiple purposes, and another wanted 
the Service to allow mitigation credits to 
be used to compensate for multiple 
impact projects. 

Response: The Service encourages 
credit bundling where multiple 
resources exist on the same unit area 
and where management actions benefit 
those multiple resources. However, 
bundled credits can only be used to 
compensate for one impact project (i.e., 
the credits can never be ��unbundled�� or 
��unstacked�� to compensate for multiple 
projects). If two resources, such as a 
California red-legged frog (CRLF) and a 
wetland regulated pursuant to section 
404 of the Clean Water Act are bundled 
together in a credit, that credit may be 
used to compensate for impacts to both 
resources from the same project, or to 
compensate for impacts to CRLF or to 
wetlands. If the credit were used to 
compensate for CRLF, then it can no 
longer be used to compensate for 
wetlands (i.e., that portion of the credit 
is ��retired��). Unbundling these 
functions and services would result in 
a net loss of habitat and would 
undermine the Service�s efforts to 
conserve the species. This approach is 
consistent with the policies and 
regulations of the USACE, and other 
State and Federal agencies the Service 
works with on multi-agency-approved 
mitigation projects and programs. 

S. Mitigation Mechanisms

Comment (86): One commenter 
suggested the Benefits of the Draft 
Policy section be clarified to include 
other mitigation mechanisms that may 
not be market-based. The commenter 
suggested that the first sentence of the 
final paragraph of that section be 
modified to read: ��This draft policy 
would encourage mitigation in 
conjunction with programmatic 
approaches to ESA section 7 
consultations and HCPs designed to 
focus on conservation outcomes that 
achieve ��no net loss�� or ��net gain�� 
through the use of market-based 
approaches (e.g., conservation banks), 
in-lieu fee programs, permittee- 
responsible, and other third-party 
implemented mitigation programs.�� 

Response: The Service considers that
one of the benefits of this policy is the
opportunity it creates for a market-based
approach to mitigation as highlighted in
the Presidential Memorandum of
November 3, 2015, on Mitigating
Impacts on Natural Resources From
Development and Encouraging Related
Private Investment (80 FR 68743,
November 6, 2015), especially those that
can be established in advance of
impacts. Conservation banking is a
proven example of this approach. The
policy does not preclude the other
mechanisms mentioned by the
commenter. We declined to adopt the
commenter�s suggested sentence.

Comment (87): Several commenters
stated that the draft policy was
confusing and complex, citing the
Service�s definition of compensatory
mitigation being too broad, lack of a
mitigation protocol, and need for a
guidance document to ensure a
separation of regulatory and
nonregulatory authority, goals, and
standards. One comment stated the
complexity of obtaining approval, as
well as cost, for a mitigation site would
discourage investment.

Response: One purpose of the policy
is to provide predictability and thereby
reduce uncertainty of investment for
market-based mitigation programs. We
acknowledge that the nature of existing
compensatory mitigation mechanisms
and programs currently being
implemented is complex. We have
revised the draft policy so that this final
policy addresses overarching goals and
standards only, and we will later
provide more detailed implementation
guidance. However, providing a
mitigation ��protocol�� that covers the
breadth of species and circumstances
across the country would not be
reasonable. We anticipate species- or
geographic-specific guidance to be
developed under the umbrella of this
policy.

Comment (88): We received two
comments regarding section 7.2, Short-
Term Compensatory Mitigation, in the
draft policy. One comment indicated it
may not be helpful, particularly when
dealing with aquatic species. The other
requested more detail in this section
and stressed it should be more widely
used.

Response: The use of short-term
compensatory mitigation is a novel
approach, with long-term results yet to
be evaluated. The policy fully
acknowledges that it is likely to be
limited in use, for a variety of reasons,
primarily the ability to predict all
temporal losses of an impact in order to
provide an appropriate offset for those
losses. However, the concept may be
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useful in some circumstances. Thus, it
is included in the policy in an effort to
provide additional flexibility to
conserve listed, proposed, and at-risk
species.

Comment (89): Several commenters
requested that the Service express a
preference for conservation bank credits
over other forms of compensatory
mitigation. One commenter requested
the Service add a preference for
rehabilitation or restoration over
preservation and that the Service
prohibit use of alternative forms of
mitigation if conservation bank credits
are available in the same proposed
service area.

Response: As stated in section 6 of
this policy, the appropriate form of
compensatory mitigation must be based
on the species� needs and the nature of
the impacts adversely affecting the
species. All mitigation tools listed in the
policy are capable of being strategically
sited, consolidated, and provided in
advance of impacts if they are designed
to do so. These preferences will provide
the best outcomes for species when they
are implemented in any mitigation tool,
and, therefore, we have retained
flexibility for applicants when selecting
mitigation tools. We decline to prohibit
the use of alternative forms of mitigation
where conservation bank credits are
available, as that would limit flexibility
and inherent choice of the applicant(s).

T. Climate Change

Comment (90): Several commenters
addressed sections of the draft policy
that referenced climate change for
consideration in mitigation planning.
Some commenters were concerned
about the uncertainty of calculating the
effects of climate change for
compensatory mitigation and the use of
mitigation ratios to address climate
change. One commenter said the policy
should provide more detail on
integrating climate change effects in the
analysis of mitigation programs.
Another requested the basis for the term
��accelerated�� climate change used in
the policy.

Response: Consistent with the
Departmental Manual (600 DM 6), the
Service recommends that climate
change be considered when evaluating
the effects of an action and developing
appropriate mitigation measures. The
Service recognizes the science of
climate change is advancing, and
assessment methodologies are
continually being refined to address the
effects of climate change to specific
resources and at differing scales.
Including specific information on these
topics is beyond the scope of this
policy. Therefore, the policy is written

with language to ensure that it does not 
become quickly outdated as 
methodologies evolve. We use the term 
��accelerated climate change�� in a 
general sense to reference a substantial 
portion of scientific literature and 
scholarly articles on the subject, 
including reports produced by the 
Intergovernmental Panel on Climate 
Change. 

The final policy follows: 

U.S. Fish and Wildlife Service 

Endangered Species Act Compensatory 
Mitigation Policy 

1. Purposes 

This policy adopts the mitigation 
principles established in the U.S. Fish 
and Wildlife Service (Service) 
Mitigation Policy (81 FR 83440, 
November 21, 2016), establishes 
compensatory mitigation standards, and 
provides guidance for the application of
compensatory mitigation through
implementation of the Endangered
Species Act of 1973, as amended (ESA;
16 U.S.C. 1531 et seq.). Compensatory
mitigation (compensation) is defined in
this policy as compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance
and minimization measures have been 
applied, by replacing or providing 
substitute resources or environments 
(see 40 CFR 1508.20) through the 
restoration, establishment, 
enhancement, or preservation of 
resources and their values, services, and 
functions (600 DM 6.4C). This policy 
applies to all Service compensatory 
mitigation requirements and 
recommendations involving ESA 
compliance. It is also intended to assist 
other Federal agencies carrying out their 
statutory and regulatory responsibilities 
under the ESA and to provide 
applicants with guidance on the 
appropriate use of compensatory 
mitigation for proposed actions. The 
standards and guidance in the policy 
will also assist mitigation providers in 
developing compensatory mitigation 
project proposals. 

Adherence to the principles, 
standards, and guidance identified in 
this policy is expected to: (1) Provide 
greater clarity on applying 
compensatory mitigation to actions 
subject to ESA compliance 
requirements; (2) improve consistency 
and predictability in the 
implementation of the ESA by 
standardizing compensatory mitigation 
practices; and (3) promote the use of 
compensatory mitigation at a landscape 
scale to help achieve the purposes of the 
ESA. 

This policy encourages Service
personnel to collaborate with other
agencies, academic institutions,
nongovernmental organizations, tribes,
and other partners to develop and
implement compensatory mitigation
measures and programs through a
landscape-scale approach to achieve the
best possible conservation outcomes for
activities subject to ESA compliance. It
also encourages the use of programmatic
approaches to compensatory mitigation
that have the advantages of advance
planning and economies of scale to: (1)
Achieve a net gain in species�
conservation; (2) reduce the unit cost of
compensatory mitigation; and (3)
improve regulatory procedural
efficiency.

Appendices A and B provide a list of
acronyms and a glossary of terms used
in this policy, respectively.

2. Authorities and Coordination

This policy is focused on
compensatory mitigation that can be
achieved under the ESA. The Service�s
authority to require mitigation is
limited, and our authority to require a
��net gain�� in the status of endangered
and threatened (listed) or at-risk species
has little or no application under the
ESA. However, we can recommend the
use of mitigation, and in particular
compensatory mitigation, to offset the
adverse impacts of actions under the
ESA. Other statutes also provide the
Service with authority for
recommending compensatory mitigation
for actions affecting fish, wildlife,
plants, and their habitats (e.g., Fish and
Wildlife Coordination Act (FWCA; 16
U.S.C. 661�667e), National
Environmental Policy Act (NEPA; 42
U.S.C. 4321 et seq.), and Oil Pollution
Act (33 U.S.C. 2701 et seq.)). In
addition, statutes such as the Clean
Water Act (CWA; 33 U.S.C. 1251 et seq.)
and Federal Power Act (16 U.S.C. 791a�
828c) provide other Federal agencies
with authority to recommend or require
compensatory mitigation for actions that
result in adverse effects to species or
their habitats. These other authorities
are often used in combination with, or
to supplement the authorities under, the
ESA to recommend or require
compensatory mitigation for a variety of
resources including at-risk species and
their habitats. For example, the ESA and
the Federal Land Policy and
Management Act (43 U.S.C. 1701 et seq.)
together provide a greater impetus to
conserve desert tortoise habitat than
either statute alone.

Synchronizing environmental review
processes, especially through early
coordination with project proponents,
allows the Service to provide comments
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and recommendations for all mitigation 
types (i.e., avoidance, minimization, 
and compensation) included as part of 
proposed actions in an effort to reduce 
impacts to listed, proposed, and at-risk 
species and designated and proposed 
critical habitat. For example, the Service 
may comment on proposed actions 
under NEPA and State environmental 
review statutes (e.g., California 
Environmental Quality Act and Hawaii 
Environmental Policy Act). 
Coordination of environmental review 
processes generally results in 
conservation outcomes that have a 
greater likelihood of meeting the 
Service�s mitigation goal. 

The supplemental mandate of NEPA
(42 U.S.C. 4335) adds to the existing
authority and responsibility of the
Service to protect the environment
when carrying out our mission under
the ESA. The Service�s goal is to provide
a coordinated review and analysis of the
impacts of proposed actions on listed,
proposed, and at-risk species, and
designated and proposed critical habitat
that are also subject to the requirements
of other statutes such as NEPA, CWA,
and FWCA. Consultation, conference,
and biological assessment procedures
under section 7 and permitting
procedures under section 10(a)(1)(B) of
the ESA can be integrated with
interagency cooperation procedures
required by other statutes such as NEPA
or FWCA. This is particularly the case
for cumulative effects. Cumulative
effects are often difficult to analyze, are 
defined differently under different 
statutes, and are often not adequately 
considered when making decisions 
affecting the type and amount of 
mitigation recommended or required. 

3. Scope 

The ESA Compensatory Mitigation 
Policy covers all forms of compensatory 
mitigation, including, but not limited to, 
permittee-responsible mitigation, 
conservation banking, in-lieu fee 
programs, and other third-party 
mitigation projects or arrangements, for 
all species and habitat protected under 
the ESA and for which the Service has 
jurisdiction. Endangered and threatened 
species, species proposed as endangered 
or threatened, and designated and 
proposed critical habitat, are the 
primary focus of this policy. Candidates
and other at-risk species would also 
benefit from adherence to the standards 
set forth in this policy, and all Service 
programs are encouraged to develop 
compensatory mitigation programs and 
tools to conserve at-risk species in 
cooperation with States and other 
partners. 

This policy does not apply 
retroactively to approved mitigation 
programs; however, it does apply to 
amendments and modifications to 
existing conservation banks, in-lieu fee 
programs, and other third-party 
compensatory mitigation arrangements 
unless otherwise stated in the mitigation 
instrument. Examples of amendments or
modifications to which this policy
applies include authorization of 
additional sites under an existing 
instrument or agreement, expansion of 
an existing site, or addition of a new 
type of resource credit such as addition 
of a new species credit. 

This policy does apply to other 
Federal or non-Federal actions
permitted or otherwise authorized or
approved prior to issuance of this policy
under circumstances where the action
may require additional compliance
review under the ESA if: New
information becomes available that
reveals effects of the action to listed
species or critical habitat not previously
considered; the action is modified in a 
manner that causes effects to listed 
species and critical habitat not 
previously considered; authorized levels 
of incidental take are exceeded; a new 
species is listed or critical habitat is 
designated that may be affected by the 
actions; or the project proponent 
specifically requests the Service to 
apply the policy. This policy does not 
apply to actions that are specifically 
exempted under the ESA. It also does 
not apply where the Service has already 
agreed in writing to mitigation measures 
for pending actions, except where new 
activities or changes in current activities 
associated with those actions would 
result in new impacts, or where new 
authorities, or failure to implement 
agreed upon recommendations warrant 
new consideration regarding mitigation. 
Service offices may elect to apply this 
policy to actions that are under review 
as of December 27, 2016, 

This policy clarifies guidance given in 
the Service�s ��Guidance for the 
Establishment, Use, and Operation of 
Conservation Banks,�� published in the 
Federal Register on May 8, 2003 (68 FR 
24753), and ��Guidance on Recovery 
Crediting for the Conservation of 
Threatened and Endangered Species,�� 
published in the Federal Register on 
July 31, 2008 (73 FR 44761). 

4. Application of Compensatory 
Mitigation Under the ESA 

Sections of the ESA under which the 
Service has authority to recommend or 
require compensatory mitigation for 
species or their habitat are identified 
below. In this section, we provide 
guidance on applications of these ESA 

authorities within the context of
compensatory mitigation. The
compensatory mitigation standards set
forth in section 5. Compensatory
Mitigation Standards of this policy
apply to compensatory mitigation
programs and projects established under
the ESA, as appropriate.

4.1. Section 7�Interagency Cooperation

Section 2(c)(1) of the ESA directs all
Federal departments and agencies to
conserve endangered and threatened
species. ��Conserve�� is defined in
section 3 of the ESA as all actions
necessary to bring the species to the
point that measures provided pursuant
to the ESA are no longer necessary (i.e.,
recovery or the process through which
recovery of listed species is
accomplished). This requirement to
contribute to the conservation of listed
species is reaffirmed in section 7(a)(1) of
the ESA. Congress recognized the
important role Federal agencies have in
conserving listed species.

When the ESA was enacted in 1973,
section 7 was a single paragraph
directing ��all Federal departments and
agencies . . . [to] utilize their
authorities in furtherance of the
purposes of [the ESA] by carrying out
programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
[the ESA] and [emphasis added] by
taking such action necessary to insure
that actions authorized, funded, or
carried out by them do not jeopardize
the continued existence of such
endangered species and threatened
species or result in the destruction or
modification of habitat of such species
which is determined . . . to be critical.��
In 1979, section 7 was amended to
create subsections 7(a)(1) and 7(a)(2).
Federal agencies have separate
responsibilities concerning species and
their habitats under these two
subsections. Section 7(a)(1) is a recovery
measure that requires Federal agencies
to carry out programs for the
conservation of listed species. Section
7(a)(2) is a stabilization measure that
requires Federal agencies to ensure
actions they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or destroy or adversely modify critical
habitat.

4.1.1. Section 7(a)(1)

Section 7(a)(1) of the ESA states,
��. . . Federal agencies shall, in
consultation with and with the
assistance of the Secretary, utilize their
authorities in furtherance of the
purposes of [the ESA] by carrying out
programs for the conservation of
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endangered species and threatened 
species.�� The Secretary�s section 7(a)(1) 
consultation role has been delegated to 
the Service, and the Service therefore 
consults with and assists Federal 
agencies to accomplish these 
conservation programs. ��Conservation,�� 
as it is defined in section 3 of the ESA, 
means ��to use and the use of all 
methods and procedures which are 
necessary to bring any endangered
species or threatened species to the 
point at which the measures provided 
pursuant to this Act are no longer 
necessary.�� Through this policy, the 
Service encourages Federal agencies to 
use section 7(a)(1) to achieve a goal of 
a ��net gain�� through their mitigation 
policies and approaches so that they 
may help bring endangered and 
threatened species to the point where 
they no longer need to be listed 
pursuant to the ESA. 

Mitigation Goal: Development of 
landscape-scale conservation programs 
for listed and at-risk species that are 
designed to achieve a net gain in 
conservation for the species. 

Guidance: One way that Federal 
agencies can meet their responsibility 
under section 7(a)(1) of the ESA is by 
working with the Service and other 
conservation partners to develop 
landscape-scale conservation plans that 
include compensatory mitigation 
programs designed to contribute to 
species recovery. Landscape-scale 
approaches to compensatory mitigation, 
such as conservation banking and in- 
lieu fee programs, are more likely to be 
successful if Federal agencies, 
especially those that carry out, fund, 
permit, or otherwise authorize actions 
that can use these programs, are 
involved in their establishment and 
support their use. For example, the 
Federal Highway Administration, as 
part of its long-term planning process, 
can use its authorities to work with the 
Service and other conservation partners 
on conservation programs for listed 
species that may be impacted by 
anticipated future actions. The 
conservation programs can include 
identifying priority conservation areas, 
developing crediting methodologies to 
value affected species, and developing 
guidance for offsetting those impacts 
that is expected to achieve ��no net 
loss,�� or even a ��net gain,�� in 
conservation for the species. These tools 
and information can then be used by 
conservation bank sponsors and other 
mitigation providers to develop 
compensatory mitigation opportunities 
(e.g., conservation banks) for use by the 
Federal Highway Administration, and 
also by State departments of 
transportation and other public and 

private entities seeking compensation to 
offset the impacts of their actions for 
those same species. The resulting 
compensatory mitigation program 
provides conservation for the species 
that would otherwise not have been 
achieved�a contribution to listed 
species conservation under section 
7(a)(1) of the ESA by the Federal agency. 

4.1.2. Section 7(a)(2)

Section 7(a)(2) of the ESA states, 
��[e]ach Federal agency shall . . . insure 
that any action authorized, funded, or 
carried out, by such agency . . . is not 
likely to jeopardize the continued 
existence of any endangered species or 
threatened species or result in the 
destruction or adverse modification of 
[critical] habitat.�� The Service 
determines through consultation under 
section 7(a)(2) whether or not the 
proposed action is likely to jeopardize 
the continued existence of listed species 
or destroy or adversely modify critical 
habitat. The Service then issues a 
biological opinion stating our 
conclusion and, in the case of a finding 
of no jeopardy (or jeopardy 
accompanied by reasonable and prudent 
alternatives that can be taken by the 
Federal agency to avoid jeopardy),
formulates an incidental take statement,
if such take is reasonably certain to
occur, that identifies the anticipated 
amount or extent of incidental take of 
listed species and specifies reasonable 
and prudent measures necessary or 
appropriate to minimize such impacts 
under section 7(b)(4) of the ESA. If the 
proposed action is likely to adversely 
affect critical habitat, the Service�s 
biological opinion also analyzes 
whether adverse modification is likely 
to occur and specifies reasonable and 
prudent alternatives to avoid adverse 
modification, as necessary and if 
available. If the listed species is a 
marine mammal, incidental taking is 
authorized pursuant to section 101(a)(5) 
of the Marine Mammal Protection Act 
(MMPA; 16 U.S.C. 1361 et seq.) prior to 
issuance of an incidental take statement 
under the ESA. 

Mitigation Goal: The Service should 
work with Federal agencies to assist 
them in proposing actions that are not 
likely to jeopardize the continued 
existence of any listed species or result 
in the destruction or adverse 
modification of any designated critical 
habitat, as required under section 7(a)(2) 
of the ESA. While not required under 
section 7(a)(2), the Service may also 
encourage Federal agencies and 
applicants (consistent with Federal 
action agency authorities) to include 
compensation as part of their proposed 
actions to offset any anticipated impacts 

to these resources that are not avoided
to achieve a ��net gain�� or, at a
minimum, ��no net loss�� in the
conservation of listed species.

Guidance: The Service should
coordinate with Federal agencies and
encourage them to use their authorities
under appropriate statutes (e.g., Federal
Land Policy and Management Act) to
avoid, minimize, and offset adverse
impacts to listed species and designated
critical habitat using the full mitigation
sequence. Compensation is a component
of the mitigation sequence that can be
applied to offset adverse effects of
actions on listed species and critical
habitat. Furthermore, the Service can
work with Federal agencies to establish
compensatory mitigation programs such
as conservation banking and in-lieu fee
programs that incentivize offsetting the
effects of their actions through the
appropriate use of compensation while
expediting regulatory processes for the
Federal agencies and applicants. Due to
economies of scale, such mitigation
programs are particularly effective at
providing more effective and cost-
efficient compensation opportunities for
offsetting the effects of multiple actions
that individually have small impacts.

4.1.2.1. Proposed Actions and Project
Descriptions

To better implement section 7(a)(2) of
the ESA and prevent species declines,
the Service will work with Federal
agencies and applicants to identify
conservation measures, using the full
mitigation sequence, that can be
included as part of proposed actions for
unavoidable impacts to listed species
and critical habitat to achieve, at a
minimum, ��no net loss�� in the species�
conservation. The mitigation sequence
should be observed (i.e., avoid first,
then minimize, then compensate),
except where circumstances may
warrant a departure from this preferred
sequence. For example, it may be
preferable to compensate for the loss of
an occupied site that will be difficult to
maintain based on projected future land
use (e.g., the site is likely to be isolated
from the population in the future) or
climate change impacts. The Service
will consider conservation measures,
including compensatory mitigation, as
appropriate, proposed by the action
agency or applicant as part of the
proposed action when developing a
biological opinion addressing the effects
of the proposed action on listed species
and critical habitat. This consideration
of beneficial actions (i.e., compensatory
mitigation) is consistent with our
implementing regulations at 50 CFR
402.14(g)(8). Federal agencies should
coordinate early with the Service on the
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appropriateness of such beneficial 
actions as compensation for anticipated 
future actions. 

4.1.2.2. Jeopardy or Adverse
Modification Determinations and RPAs

When the Service issues a biological 
opinion with a finding of jeopardy or 
adverse modification of critical habitat, 
we include reasonable and prudent 
alternatives (RPAs) when possible. 
RPAs may include any and all forms of 
mitigation, including compensatory 
mitigation, that can be applied to avoid 
proposed actions from jeopardizing the 
existence of listed species or destroying 
or adversely modifying critical habitat, 
provided they are consistent with the 
regulatory definition of RPAs at 50 CFR 
402.02. 

4.1.2.3. No Jeopardy and No Adverse 
Modification Determinations and RPMs 

When the Service issues a biological
opinion with a finding of no jeopardy,
we provide the Federal agency and
applicant (if any) with an incidental
take statement, if take is reasonably
certain to occur, in accordance with
section 7(b)(4) of the ESA. The
incidental take statement specifies the
amount or extent of anticipated take, the
impact of such take on the species, and
any reasonable and prudent measures
(RPMs) and implementing terms and
conditions determined by the Service to
be necessary or appropriate to minimize
the impact of the take.

RPMs can include mitigation, in
appropriate circumstances, if such a
measure minimizes the effect of the
incidental take on the species, and as
long as the measure is consistent with
the interagency consultation regulations
at 50 CFR 402.14. RPMs should also be
commensurate with and proportional to
the impacts associated with the action.
The Service should provide an
explanation of why the measures are
necessary or appropriate. If the
proposed action includes conservation
measures sufficient to fully compensate
for incidental take, it may not be 
necessary to include additional 
minimization measures (beyond 
monitoring) through RPMs.

4.1.3. Section 7(a)(4)

Section 7(a)(4) of the ESA states, 
��[e]ach Federal agency shall confer with 
[the Service] on any agency action 
which is likely to jeopardize the 
continued existence of any species 
proposed to be listed . . . or result in the 
destruction or adverse modification of 
critical habitat proposed to be 
designated for such species.�� The 
conference is designed to assist the 
Federal agency and any applicant to 

identify and resolve potential conflicts 
at an early stage in the planning process. 

Mitigation Goal: The Service should 
work with Federal agencies to assist 
them in proposing actions that are not 
likely to jeopardize the continued 
existence of any species proposed for 
listing or result in the destruction or 
adverse modification of any proposed 
critical habitat, in accordance with 
section 7(a)(4) of the ESA. The Service 
should also encourage Federal agencies 
and applicants to include compensation 
as part of their proposed actions to 
offset any anticipated impacts to 
resources that are not avoided to 
achieve a net gain or, at a minimum, no 
net loss in their conservation. 

Guidance: The Service should 
coordinate with Federal agencies and 
encourage them to use their authorities 
to avoid and minimize adverse impacts 
to proposed and at-risk species and 
proposed critical habitat using the full 
mitigation sequence. The Service may 
recommend compensatory mitigation 
for adverse effects to proposed or at-risk 
species during informal conference or in 
a conference report or conference 
opinion, or the Federal action agency or 
applicant may propose compensatory 
mitigation as part of the action. If a 
conference opinion or report determines 
that a proposed action is likely to 
jeopardize the continued existence of a 
proposed species or adversely modify or 
destroy proposed critical habitat, the 
Service will include RPAs, if any are 
available, that may include
compensatory mitigation. If the species
is subsequently listed or critical habitat
is designated prior to completion of the
action, the Service will give appropriate
consideration to compensatory
mitigation when confirming the
conference opinion as a biological
opinion or if formal consultation is
necessary. This consideration of
beneficial actions is consistent with our
implementing regulations at 50 CFR
402.14(g)(8).

4.2. Section 10�Conservation Plans and 
Agreements 

4.2.1. Safe Harbor and Candidate
Conservation Agreements

Under a candidate conservation 
agreement with assurances (CCAA), 
private and other non-Federal property 
owners may voluntarily undertake 
conservation management activities on 
their properties to address threats to 
unlisted species and to enhance, restore, 
or maintain habitat benefiting species 
that are candidates or proposed for 
listing under the ESA or other at-risk 
species in exchange for assurances that 
no further action on their part is 

required should the species become
listed during the term of the CCAA.
Under a safe harbor agreement (SHA),
private and other non-Federal property
owners may voluntarily undertake
management activities on their property
to enhance, restore, or maintain habitat
benefiting species listed under the ESA
in exchange for assurances that there
will not be any increased property use
restrictions as a result of their efforts
that either attract listed species to their
property or that increase the numbers or
distribution of listed species already on
their property during the term of the
agreement. Both types of agreements are
designed to encourage conservation of
species on non-Federal land.

Mitigation Goal: Transitioning CCAAs
and SHAs into long-term/permanent
conservation that can serve as
compensatory mitigation when
appropriate and desired by landowners.
Such transitions provide greater
assurance that the species conservation
efforts begun under the CCAA or SHA
will persist on the landscape beyond the
term of the original agreement.

Guidance: CCAAs or SHAs are not
intended to be mitigation programs and
do not require site protection and
financial assurances that meet the
compensatory mitigation standards set
forth in this policy, however, the
conservation achieved through
implementation of a CCAA or SHA may
be �rolled over� for use as compensatory
mitigation if: (1) The CCAA or SHA
permit has expired or is surrendered; (2)
the landowner is in compliance with the
terms and conditions of the CCAA or
SHA at the time of transition; (3) any
commitments for conservation for
which financial compensation from
public sources was received has been
fulfilled and if not fulfilled is prorated
and deducted from the mitigation credit
assigned to the property; and (4) all
other requirements for providing
compensatory mitigation are met. If the
Service determines the CCAA or SHA
would provide greater conservation to
the species as compensatory mitigation,
then the Service should inform the
landowner of this assessment and
provide the landowner with the
opportunity to transition their property
from a CCAA or SHA site to a mitigation
site.

Landowners enrolled in CCAAs while
the species remains unlisted can
provide compensatory mitigation under
a State or other non-Service mitigation
program if the actions related to the
mitigation are additional to those taken
to satisfy the CCAA requirement.
Should the species become listed before
the CCAA expires, the landowner has
the option to roll over the existing
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mitigation agreement to a Service- 
approved mitigation instrument that 
meets the standards established in this 
policy.

4.2.2. Habitat Conservation Plans 

Section 10(a)(1)(B) of the ESA allows 
the Service to issue an incidental take 
permit for ��any taking otherwise 
prohibited by section 9(a)(1)(B) [of the 
ESA] if such taking is incidental to, and 
not the purpose of, the carrying out of 
an otherwise lawful activity.�� If, under 
section 10(a)(2)(B) of the ESA, the 
Service finds the issuance criteria are 
met by the applicant, including that the 
applicant will, ��to the maximum extent 
practicable, minimize and mitigate the 
impacts of such taking,�� the Service will 
issue a permit. Plant species and 
unlisted animal species may also be 
covered in the habitat conservation plan 
(HCP), provided the applicant meets 
requirements for their coverage 
described in the implementing 
regulations. The Service incorporates 
these measures as terms and conditions 
of the permit. Regulations governing 
incidental take permits for endangered 
and threatened wildlife species are 
found at 50 CFR 17.22 and 17.32. The 
Service is required to conduct a section 
7(a)(2) consultation on issuance of an 
incidental take permit. 

Mitigation Goal: Consistent with the
purposes and polices of the ESA, the
Service should work with applicants to
assist them in developing HCPs that
achieve a ��net gain�� or, at a minimum,
��no net loss�� in the conservation of
covered species and critical habitat.
Though the statute does not require this
of HCP applicants, applicants often will
request additional measures for greater
future assurances. This is generally
achievable through programmatic
approaches, which provide
opportunities for the use of landscape-
scale compensatory mitigation programs 
to offset impacts of actions. 

Guidance: Compensatory mitigation 
should be concurrent with or in advance 
of impacts, whenever possible. 
Programmatic approaches are 
recommended when they will produce 
regulatory efficiency and improved 
conservation outcomes for the covered 
species. These HCPs operate on a 
landscape scale and often use 
conservation banks, in-lieu fee 
programs, or other compensatory 
mitigation opportunities established by 
mitigation sponsors and approved by 
the Service. These landscape-scale 
programmatic approaches can achieve a 
net gain in conservation for the covered 
species as a result of economies of scale. 
See the revised HCP Handbook for the 

various options available to address 
compensatory mitigation for HCPs. 

4.3. Other Sections of the ESA Where
Compensatory Mitigation Can Play a
Role

Section 4(d) of the ESA authorizes the 
Service to issue protective regulations 
that are necessary and advisable to 
provide for the conservation of 
threatened species. The Service used 
this authority to extend the prohibition 
of take (section 9 of the ESA) to all 
threatened species by regulation in 
1978, through promulgation of a 
��blanket 4(d) rule�� (50 CFR 17.31). This 
blanket 4(d) rule can be modified by a 
species-specific 4(d) rule (e.g., Special 
Rule Concerning Take of the Threatened 
Coastal California Gnatcatcher (58 FR 
65088, December 10, 1993)). Depending 
on the threats, the inclusion of 
compensatory mitigation in a species- 
specific 4(d) rule may help offset habitat 
loss, and could hasten recovery or 
preclude the need to reclassify the 
species as endangered. 

Section 5 of the ESA provides 
authority for the Service and the U.S. 
Department of Agriculture, with respect 
to the National Forest System, to 
establish and implement a program to 
conserve fish, wildlife, and plants, 
including those which are listed as 
endangered species or threatened 
species through:
• Use of land acquisition and other

authority under the Fish and Wildlife
Act of 1956, as amended (16 U.S.C. 
742a�742j, not including 742d�1); the 
Fish and Wildlife Coordination Act, as 
amended (16 U.S.C. 661 et seq.); and the 
Migratory Bird Conservation Act (16 
U.S.C. 715�715d, 715e, 715f�715r), as 
appropriate; and 
• Acquisition by purchase, donation, 

or otherwise, of lands, waters, or 
interests therein. 

Establishment of compensatory 
mitigation programs that conserve listed 
or at-risk species on lands adjacent to 
National Forests could be used to offset 
losses to those species and their habitats 
by actions authorized by the Service and 
also help buffer National Forests from 
incompatible neighboring land uses. 

5. Compensatory Mitigation Standards

The mitigation principles, as 
described in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016), are goals the Service intends to 
achieve, in part through recommending 
or requiring, as appropriate, under the
ESA and other applicable authorities, 
the inclusion of compensatory 
mitigation in proposed actions with 
adverse impacts to listed, proposed, or 
at-risk species, and designated or 

proposed critical habitat. The
compensatory mitigation standards
described in this section of the policy
will implement the mitigation
principles, as outlined in the Mitigation
Policy, including using a landscape
approach to inform mitigation and
aspiring to meet the goal to improve
(i.e., a ��net gain��) or, at minimum, to
maintain (i.e., ��no net loss��) the current
status of affected resources, as allowed
by applicable statutory authority and
consistent with the responsibilities of
action proponents under such authority.
Compensatory mitigation programs,
projects, and measures that are
consistent with the mitigation
principles and adhere to the
compensatory mitigation standards set
forth in this section of the policy are
expected to achieve the best
conservation outcomes. The
compensatory mitigation standards
apply to all compensatory mitigation
mechanisms (i.e., permittee-responsible
mitigation, conservation banks, in-lieu
fee programs, etc.) and all forms of
compensatory mitigation (i.e.,
restoration, preservation, establishment,
and enhancement) approved by the
Service. Specific operational details
regarding the standards will be in the
implementation guidance to be issued
by the Service. The standards are as
follows:

5.1. Siting Sustainable Compensatory
Mitigation

Compensatory mitigation will be sited
in locations that have been identified in
landscape-scale conservation plans or
mitigation strategies as areas that will
meet conservation objectives and
provide the greatest long-term benefit to
the listed, proposed, and/or at-risk
species and other resources of primary
conservation concern. The Service will
rely upon existing conservation plans
that are based upon the best available
scientific information, consider climate-
change adaptation, and contain specific
objectives aimed at the biological needs
of the affected resources. Where existing
conservation plans are not available that
incorporate all of these elements or are
not updated with the best available
scientific information, Service
personnel will otherwise incorporate
the best available science into
mitigation decisions and
recommendations and continually seek
better information in areas of greatest
uncertainty.

5.2. In-Kind for Species

Compensatory mitigation must be in-
kind for the listed, proposed, or at-risk
species affected by the proposed action.
The same requirement does not
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necessarily apply to the habitat type 
affected, as the best conservation 
outcome for the species may not be an 
offset of the same habitat type or 
ecological attribute of the habitat 
impacted by the action. Many species 
use different habitat types at different 
life stages or for different life-history 
requirements such as feeding, breeding, 
and sheltering. For example, some 
species are migratory. Selecting a 
habitat type different from that 
impacted by the action or selecting more 
than one type of habitat for 
compensatory mitigation may best meet 
the conservation needs of the species. 

Offsetting impacts to designated or 
proposed critical habitat through the use 
of compensatory mitigation should 
target the maintenance, restoration, or 
improvement of the recovery support 
function of the affected critical habitat 
as described in the relevant biological or 
conference opinion, conservation or 
mitigation plan, mitigation instrument, 
permit, or conference report. Recovery 
plans, 5-year reviews, proposed and 
final critical habitat rules, and the best 
available science on species status, 
threats, and needs should be relied on 
to inform the selection of habitat types 
subject to compensatory mitigation 
actions for unavoidable adverse impacts 
to species or critical habitat. 

The use of compensatory mitigation to 
minimize the impacts of incidental take 
on listed species can be based on habitat 
or another surrogate such as a similarly 
affected species or ecological conditions 
under circumstances where it is not 
practicable to express or monitor the
amount or extent of take in terms of the
number of individuals of the species, in 
accordance with 50 CFR 402.14(i)(1)(i). 
A causal link between the surrogate and 
take of the species must be explained 
and must be scientifically defensible. 
For example, occupied habitat of a 
listed species has been used as a 
surrogate to express the amount or 
extent of take of the vernal pool fairy 
shrimp (Branchinecta lynchi) because 
quantification of take in terms of 
individuals is not practicable, but the 
surface area of occupied vernal pool 
habitat is easily measured and 
monitored. 

5.3. Reliable and Consistent Metrics 

Metrics that measure ecological 
functions and/or services at 
compensatory mitigation sites and 
impact sites must be science-based, 
quantifiable, consistent, repeatable, and 
related to the conservation goals for the 
species. These metrics may be species- 
or habitat-based. Metrics used to 
calculate credits should be the same as 
those used to calculate debits for the 

same species or habitat type. If they are
not the same, the relationship
(conversion) between credits and debits
must be transparent and scientifically
defensible. Metrics must account for
duration of the impact, temporal loss to
the species, management of risk
associated with compensatory
mitigation, and other such measures.
This does not mean that metrics
developed to measure losses and gains
on the landscape must be precise, as
this is rarely possible in biological
systems, but uncertainty should be
noted where it exists and metrics must
be based on the best scientific data
available to gauge the adequacy of the
compensatory mitigation. Modifying
existing metrics on which approved
conservation banks or other
compensatory mitigation programs are
based and still in use warrants careful
consideration and must be based on best
available science.

Scientifically defensible metrics also
are needed to measure biological and
ecological performance criteria used to
monitor the outcome of compensatory
mitigation. It may be necessary to adjust
metrics over time through monitoring
and adaptive management processes in
order to respond to changing conditions
and ensure they remain effective at
assessing the conservation objectives of
the compensatory mitigation program.
However, modifying metrics used to
monitor performance should not be a
substitute for lack of compliance or
failure to implement adaptive
management.

5.4. Judicious Use of Additionality

Compensatory mitigation must
provide benefits beyond those that
would otherwise have occurred through
routine or required practices or actions,
or obligations required through legal
authorities or contractual agreements. A
compensatory mitigation measure is
��additional�� when the benefits of the
measure improve upon the baseline
conditions of the impacted resources
and their values, services, and functions
in a manner that is demonstrably new
and would not have occurred without
the compensatory mitigation measure
(600 DM 6.4G). The additional benefits
may result from restoration or
enhancement of habitat; preservation of
existing habitat that lacks adequate
protection; management actions that
protect, maintain, or create habitat (e.g.,
regularly scheduled prescribed burns or
purchase of rights in a split estate); or
other activities (e.g., an action that
reduces threats from disease or
predation, or captive breeding and
reintroduction of individuals or
populations). Baseline conditions for

the habitat relevant to the species must
be assessed prior to implementing the
compensatory mitigation project for
comparison to conditions after
completion of the compensatory
mitigation project in order to quantify
and verify the additional benefits
derived from the mitigation project.

Demonstrating additionality on lands
already designated for conservation
purposes can be challenging,
particularly when the lands under
consideration are public lands. In
general, credit can only be authorized
for compensatory mitigation on public
lands if additionality can be clearly
demonstrated and is legally attainable.
See section 6.2. Eligible Lands for
guidance on using public lands for
compensatory mitigation.

5.5. Timing and Duration

Compensatory mitigation projects
must achieve conservation objectives
within a reasonable timeframe and for at
least the duration of the impacts.
Ideally, compensatory mitigation should
be implemented in advance of the
action that adversely impacts the
species or critical habitat. When this is
not possible or practicable, temporal
losses to the affected species must be
compensated through some means (e.g.,
increased mitigation ratio that reflects
the degree of temporal loss). Temporal
loss may include indirect effects of the
action on the species that occur beyond
the time period of any direct effects of
the action (e.g., removal of habitat
during a season when individuals of a
migratory species are absent). Temporal
loss to the species as a result of both
direct and indirect adverse effects must
be addressed when determining
appropriate compensatory mitigation.
Losses of habitat that require many
years to restore may best be offset by a
combination of restored habitat,
preservation of existing high-quality
habitat, and improved management of
existing habitat. The amount of
temporal loss, the form of compensatory
mitigation (i.e., establishment,
enhancement, restoration, preservation,
or some combination of these forms),
and the time anticipated to establish the
compensatory mitigation on the
landscape should be used to determine
the amount of compensatory mitigation
needed to meet the mitigation goal for
the species, critical habitat, and/or other
resources of concern.

5.6. Ensure Durability

Compensatory mitigation must be
secured by adequate legal, real estate,
and financial protections that ensure the
success of the mitigation. Most
compensatory mitigation projects are
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permanent, and the viability of the 
assurances to achieve long-term 
stewardship of a mitigation site must be 
carefully planned and implemented to
ensure durability. A compensatory
mitigation measure is ��durable�� when
the effectiveness of the measure is
sustained for the duration of the
associated impacts (including direct and
indirect impacts) of the authorized
action (600 DM 6.4H).

5.7. Effective Conservation Outcomes 
and Accountability 

The Service has authority to conduct
direct oversight of all compensatory
mitigation programs and projects for
which we have exempted or permitted
incidental take under the ESA. A
standard condition of HCP incidental
take permits provides for such
oversight. Incidental take exemptions
provided by statute to Federal agencies
and applicants through the ESA section
7 process require that mandatory terms
and conditions included with the take
statement must be implemented by the
Federal agency or its applicant to
activate the exemption in 7(o)(2) of the
Act. Should a mitigation project fail to
meet its performance criteria and
therefore fail to provide the expected
conservation for the species, the
responsible party must provide
equivalent compensation through other
means.

5.8. Encourage Collaboration 

Successful landscape-scale
compensatory mitigation depends on
the engagement of affected communities
and stakeholders. Governments,
communities, organizations, and
individuals support what they help to
develop. The Service will provide
opportunities for and encourage 
appropriate stakeholder participation in 
development of landscape-scale 
compensatory mitigation strategies that 
affect listed, proposed, and at-risk 
species, and proposed and designated 
critical habitat through appropriate 
public processes such as those used for 
programmatic habitat conservation 
plans (HCPs). Programmatic approaches 
to compensatory mitigation programs 
for at-risk species are also encouraged, 
particularly when led by State agencies, 
and the Service will make every effort 
to participate in the planning, 
establishment, and operation of such 
programs as described in our draft 
Policy Regarding Voluntary Prelisting 
Conservation Actions (79 FR 42525, July 
22, 2014). The Service�s regional and 
field offices will determine or assist in 
determining, as appropriate, the level 
and methods of public participation 
using transparent processes. 

5.9. Maintain Transparency and 
Predictability 

Consistent implementation of ESA
programs that permit or authorize
incidental take of listed species will
provide regulatory predictability for
everyone. The Service will share
appropriate information on the
availability of compensatory mitigation
programs and projects with the public
through online media or other 
appropriate means. Information 
regarding conservation banks is
available on the Regulatory In-lieu fee
and Bank Information Tracking System
(RIBITS) (https://ribits.usace.army.mil).
The Service anticipates working with
the USACE to update RIBITS so that it
may be used for our in-lieu fee
programs. Similar information for
habitat credit exchanges and other third- 
party sponsored mitigation projects, or 
when it is not otherwise possible to use
RIBITS, must be made publicly
accessible.

6. General Considerations

Specific operational details, in 
addition to the information provided 
below in this section, will be in 
implementation guidance issued by the 
Service. 

6.1. Preferences

The appropriate form of
compensatory mitigation (i.e., 
preservation, restoration, enhancement, 
establishment, or a combination of some 
or all of these forms) must be based on 
the species� needs and the nature of the 
impacts adversely affecting the species. 
The Service has the following general 
preferences related to compensatory
mitigation.

6.1.1. Preference for Strategically Sited 
Compensatory Mitigation 

Preference shall be given to 
compensatory mitigation projects sited 
within the boundaries of priority 
conservation areas identified in existing 
landscape-scale conservation plans as 
described in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016). Priority conservation areas for 
listed species may be identified in 
documents such as species status 
assessments, recovery plans, and/or 5- 
year reviews. 

6.1.2. Preference for Compensatory 
Mitigation in Advance of Impacts 

After following the principles and 
standards outlined in this policy and all 
other considerations being equal, 
preference will be given to 
compensatory mitigation projects 
implemented in advance of impacts to 
the species. Mitigation implemented in 

advance of impacts reduces risk and
uncertainty. Demonstrating that
mitigation is successfully implemented
in advance of impacts provides
ecological and regulatory certainty that
is rarely matched by a proposal of
mitigation to be accomplished
concurrent with, or subsequent to, the
impacts of the actions even when that
proposal is supplemented with higher
mitigation ratios. While conservation
banking is by definition mitigation in
advance of impacts, other third-party
mitigation arrangements and permittee-
responsible mitigation may also satisfy
this preference by implementing
compensatory mitigation in advance of
impacts. In-lieu fee programs can also
satisfy this preference through a ��jump
start�� that achieves and maintains a
supply of credits that offer mitigation in
advance of impacts.

6.1.3. Preference for Consolidated
Compensatory Mitigation

Mitigation mechanisms that
consolidate compensatory mitigation on
the landscape, such as conservation
banks and in-lieu fee programs, are
generally preferred to small, disjunct
compensatory mitigation sites spread
across the landscape. Consolidated
mitigation sites generally have several
advantages over multiple, small,
isolated mitigation sites. These
advantages include:
• Avoidance of a piecemeal approach

to conservation efforts that often results
in small, non-sustainable parcels of
habitat scattered throughout the
landscape;
• Sites that are usually a component

of a landscape-level strategy for
conservation of high-value resources;
• Cost effective compensatory

mitigation options for small projects,
allowing for effective offsetting of the
cumulative adverse effects that result
from numerous, similar, small actions;
• An increase in public-private

partnerships that plan in advance and a
landscape-scale approach to mitigation
to provide communities with
opportunities to conserve highly valued
natural resources while still allowing for
community development and growth;
• Greater capacity for bringing

together financial resources and
scientific expertise not practicable for
small conservation actions;
• Economies of scale that provide

greater resources for design and
implementation of compensatory
mitigation sites and a decreased unit
cost for mitigation;
• Improved administrative and

ecological compliance through the use
of third-party oversight;
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• Greater regulatory and financial
predictability for project proponents,
greatly reducing the uncertainty that
often causes project proponents to view
compensatory mitigation as a burden;
and

• Expedited regulatory compliance
processes, particularly for small
projects, saving all parties time and
money.

6.2. Eligible Lands

6.2.1. Lands Eligible for Use as
Compensatory Mitigation

Compensatory mitigation sites may be
established by willing parties on
private, public, or tribal lands that
provide the maximum conservation
benefit for the listed, proposed, and at-
risk species and other affected
resources. Maintaining the same
classification of land ownership
between the impact area and mitigation
site may be important in preventing a
long-term net loss in conservation, in
particular a reduction in the range of the
species. Because most private lands are
not permanently protected for
conservation and are generally the most
vulnerable to development actions, the
use of private lands for mitigating
impacts to species occurring on any
type of land ownership is usually
acceptable as long as durability can be
ensured. Locating compensatory
mitigation on public lands for impacts
to species on private lands is also
possible, and in some circumstances
may best achieve the conservation
objectives for species, but should be
carefully considered�see section 6.2.2.
Use of Public Land to Mitigate Impacts
on Private Land for additional guidance.

Good candidates for compensatory
mitigation sites are unprotected lands
that are high value for conservation and
that are acceptable to the Service.
Designations of high conservation value
may include lands with existing high-
value habitat or habitat that when
restored, enhanced, established, or
properly managed will provide high
value to the species. In addition to these
general considerations, lands that may
be good candidates for compensatory
mitigation sites include:

• Lands previously secured through
easements or other means but that lack
the full complement of protections
necessary to conserve the species (e.g.,
buffer lands for a military installation
that do not include management, or
private lands with existing conservation
easements for which landowners have
not received financial compensation
from public sources or regulatory
assurances from the Service.);

• Lands adjacent to undeveloped,
protected public lands such as National
Wildlife Refuges or State Wildlife
Management Areas; 
• Private lands enrolled in programs 

that provide financial compensation 
from public sources to landowners in 
exchange for agreements that protect, 
restore, or create habitat for federally 
listed or at-risk species for a limited 
period of time, such as the Service�s 
Partners for Wildlife Program or some 
Farm Bill programs (e.g., Environmental 
Quality Incentives Program) if 
additional conservation benefits are 
provided above and beyond the terms 
and conditions of the agreement or if the 
agreement/easement has expired; and 
• Private lands enrolled in programs 

that provide regulatory assurances to the 
landowner such as SHAs or CCAAs that 
can be transitioned into compensatory 
mitigation, after all terms and 
conditions of the agreement have been 
met and the agreement has expired or 
the permit is surrendered in exchange 
for a mitigation instrument (see section 
4.2.1. Safe Harbor and Candidate 
Conservation Agreements for additional 
guidance). 

See section 5.1. Siting Sustainable 
Compensatory Mitigation for other 
considerations when selecting a site 
suitable for compensatory mitigation. 

Lands that generally do not qualify as 
compensatory mitigation sites include: 
• Lands without clear title unless the 

existing encumbrances (e.g., liens,
rights-of-way) are compatible with the
objectives of the mitigation site or can
be legally removed or subordinated; 
• Split estates (i.e., lands that have 

separate owners of various surface and 
subsurface rights, usually mineral 
rights), unless a remedy can be found 
(see below for guidance on split estates); 
• Private or public lands already 

designated for conservation purposes, 
unless the proposed compensatory 
mitigation project would add additional 
conservation benefit for the species 
above and beyond that attainable under 
the existing land designation; 
• Private lands enrolled in 

government programs that compensate 
landowners who permanently protect, 
restore, or create habitat for federally 
listed or at-risk species (e.g., Wetland 
Reserve Program easements 
administered by the United States 
Department of Agriculture�s Natural 
Resources Conservation Service); 
• Inventory and debt restructure 

properties under the Food Security Act 
of 1985 (16 U.S.C. 3801 et seq.); and 
• Lands protected or restored for 

conservation purposes under fee title 
transfers. 

Additional guidance on limitations
involving Federal funding and
mitigation, including grants, is provided
in the Service�s Mitigation Policy (81 FR
83440, November 21, 2016).

Lands with split estate ownership and
laws and policies governing existing
rights (e.g., mining laws) may prevent
land protection instruments (e.g.,
permanent conservation easements)
from providing sufficient protection
from future development of mineral
rights, including oil and gas exploration
or development. Many potential high-
value conservation properties
throughout the United States are split
estates. The risk of using split estate
properties as compensatory mitigation
should be carefully considered. When
legal remedies to restore single
ownership are not possible or
practicable, other approaches to
managing the risks may be available to
bolster durability on split estates. A
mineral deed acquisition, mineral
assessment report, or subsurface use
agreement are a few of the options for
managing mineral rights on
compensatory mitigation sites that
provide varying levels of protection
(Raffini 2012). Service personnel tasked
with assessing the viability of split
estates as mitigation sites should work
with the Service�s Realty Specialists and
the Department of the Interior Solicitor
to assess risks and possible remedies or
other approaches.

6.2.2. Use of Public Land To Mitigate
Impacts on Private Land

In general, the Service supports
compensatory mitigation on public
lands that are already designated for the
conservation of natural resources to
offset impacts to the species on private
lands only if additionality is clearly
demonstrated and is legally attainable.
Additionality is a reasonable
expectation that the conservation
benefits associated with the
compensatory mitigation actions would
not occur in the foreseeable future
without those actions. Offsetting
impacts to private lands by locating
compensatory mitigation on public
lands already designated for
conservation purposes generally risks a
long-term net loss in landscape capacity
to sustain species (e.g., future reduction
in the range of the species) by relying
increasingly on public lands to serve
conservation purposes. However, we
recognize under certain circumstances
this offset arrangement may provide the
best possible conservation outcome for
the species based on best available
science. When this is the case, the
Service will consider mitigation on
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public lands to offset impacts to the 
species on private lands appropriate if: 
• Compensatory mitigation is an 

appropriate means of achieving the
mitigation planning goal for the species; 
• Additionality can be clearly 

demonstrated and quantified, and is 
supplemental to conservation the public 
agency is foreseeably expected to 
implement absent the mitigation (only 
conservation benefits that provide 
additionality are counted towards 
achieving the mitigation planning goal); 
• Durability of the compensatory 

mitigation is ensured (see section 6.2.3. 
Ensuring Durability on Public Lands); 
• It is consistent with and not 

otherwise prohibited by all relevant 
statutes, regulations, and policies; and 
• Private lands suitable for 

compensatory mitigation are 
unavailable or are available but cannot 
provide an equivalent or greater 
contribution towards offsetting the 
impacts to meet the mitigation planning 
goal for the species. 

When the public lands under 
consideration for use as compensatory 
mitigation for impacts on private lands 
are National Wildlife Refuge (NWR) 
System lands, the Service�s Final Policy 
on the NWR System and Compensatory 
Mitigation Under the Section 10/404 
Program (USFWS 1999) states that the 
Regional Director must recommend the 
mitigation to the Service Director for 
approval. Additional considerations 
may apply to NWR System lands for 
habitat losses authorized through the 
section 10/404 program (i.e., Rivers and 
Harbors Act/Clean Water Act). 

6.2.3. Ensuring Durability on Public
Lands

Ensuring the durability of 
compensatory mitigation on public 
lands presents particular challenges, 
especially regarding site protection 
assurances, long-term management, and 
funding assurances for long-term 
stewardship. Mechanisms available for 
ensuring durability of land protection 
for compensatory mitigation on public 
lands vary from agency to agency, are 
subject to site-specific limitations, and 
are likely to be politically and 
administratively challenging to secure. 
Some mechanisms may require a 
legislative act while other mechanisms 
can be achieved administratively at 
various levels of an agency�s 
organization. 

To ensure the durability of long-term 
management on public lands, there 
should be a high degree of confidence 
that incompatible uses are removed or 
precluded to ensure that uses of the 
public lands do not conflict with or 
compromise the conservation of the 

species for which the compensatory 
mitigation project was established. 

6.2.4. Transfer of Private Mitigation
Lands to Public Agencies

Private mitigation lands may be 
transferred to public agencies with a 
conservation mission if allowed by 
applicable laws, regulations, and 
policies. 

6.2.5. Compensatory Mitigation on
Tribal Lands

Tribal lands are generally eligible as 
compensatory mitigation sites if they 
meet the standards and other 
requirements set forth in this policy. 
Ensuring durability, particularly site 
protection, is usually a sensitive issue 
for a tribal nation because a 
conservation easement entrusts the land 
to another entity (Terzi 2012), but 
acceptable entities may be available to 
hold easements. Additional guidance 
regarding mitigation and tribes is 
included in the Service�s Mitigation 
Policy (81 FR 83440, November 21, 
2016). 

6.3. Service Areas

A service area is the geographic area 
assigned to a compensatory mitigation 
site within which credits for a specific 
resource (e.g., a species) can be utilized. 
The impacts for which mitigation is 
sought must be located within the 
designated service area for the species, 
unless otherwise approved by the 
Service. If a proposed action is located 
within the identified service area of a 
specific conservation bank, in-lieu fee 
program, or other third-party mitigation
program or site, then the proponent of
that action may offset unavoidable 
impacts, with the Service�s approval, 
through transfer of the appropriate type 
and number of credits from that 
mitigation program or site. Use of the 
credits outside of service areas is subject 
to approval by the Service. Service areas 
that apply to all mitigation mechanisms 
may be designated by the Service�s 
regional or field offices, usually through 
issuance of species-specific mitigation 
guidance. 

The service area is an important 
component for a potential mitigation 
sponsor who will need to evaluate the 
market for credits prior to committing to 
a mitigation project. The mitigation 
sponsor has the responsibility to 
determine if a proposed mitigation
project or program will be financially
feasible and if they will move forward 
with the action. 

6.4. Crediting and Debiting 

A credit is a defined unit representing 
the accrual or attainment of ecological 

functions and/or services at a mitigation
site. Credits are often expressed as a
measure of surface area (e.g., an acre or
hectare), linear distance of constant
width (e.g., stream miles), number of
individuals or mating pairs of a
particular species, habitat function (e.g.,
habitat suitability index), or other
appropriate metric that can be
consistently quantified.

Metrics developed to support credits
by measuring an increase in ecological
functions and services at compensatory
mitigation sites and those developed to
measure an expected loss or debit in
ecological functions and services at
impact sites must be science-based,
quantifiable, consistent, repeatable, and
related to the conservation goals for the
species. In general, the method of
calculating credits at a mitigation site
should be the same as calculating debits
at project impact sites. If use of a
common ��currency�� between credits
and debits is not practicable, the
conversion between crediting and
debiting metrics must be transparent.

Credits are available for use as
mitigation once they are verified and
released by the Service. Credits are
released in proportion to administrative
and ecological milestones. Credits are
considered retired if they are no longer
available for use as mitigation,
including credits that have been
transferred to fulfill mitigation
obligations. Credits may also be
voluntarily retired, without being used
for mitigation, which may help achieve
no net loss or net conservation benefit
goals. Credits are not to be traded among
developers or anyone else and cannot be
re-sold. Once a credit has been
transferred as mitigation for a particular
action, it may not be used again.

A mitigation site may contain habitat
that is suitable for multiple listed
species or other resources in the same
spatial area. When this occurs, it is
important to establish how the credits
will be stacked or bundled and if they
can be unstacked and transferred
separately. See section 8.3. Credit
Stacking and Bundling for guidance.

Compensatory mitigation programs
that use credits are voluntary, and
permittees are never required to
purchase credits from these
compensatory mitigation sources.
Pricing of credits is solely at the
discretion of the mitigation provider.

6.5. Timelines

The Service does not have mandated
timelines for review of conservation
banks, in-lieu fee programs, or other
compensatory mitigation projects that
are not part of a consultation or permit
decision. However, this does not mean
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that compensatory mitigation programs 
and projects are not a priority for the 
Service. Establishment of programmatic 
compensatory mitigation options for 
project proponents will provide 
efficiencies, particularly when 
developed in coordination with 
programmatic consultations and HCPs 
for large landscapes. These efficiencies 
include reducing the Service�s 
workloads associated with ESA sections 
7 and 10, expediting incidental take 
authorization for project proponents, 
and achieving better conservation 
outcomes for listed and other at-risk 
species. 

6.6. Managing Risk and Uncertainty

Compensatory mitigation can be a 
valuable conservation tool for offsetting 
unavoidable adverse impacts to listed 
and at-risk species if the risk can be 
sufficiently managed. Predictions about 
the effectiveness of compensatory 
mitigation measures have varying 
degrees of uncertainty. Compensatory 
mitigation accounting systems (e.g., 
debiting and crediting methodologies) 
should consider risk and adjust metrics 
and mitigation ratios to account for 
uncertainty. An exact accounting of the 
functions and services lost at the impact 
sites and gained at the mitigation sites 
is rarely possible due to the variability 
and uncertainty inherent in biological 
systems and ecological processes. To 
buffer risk and reduce uncertainty, it is 
often helpful to design compensatory 
mitigation programs and projects to 
achieve measures beyond no net loss to 
attain sufficient conservation benefits 
for the species. Designing conservation 
plans with mitigation that is expected to 
achieve more than no net loss in species 
conservation generally increases 
regulatory predictability and can result 
in shorter project reviews and facilitated 
permitting. 

7. Compensatory Mitigation 
Mechanisms 

Compensatory mitigation mechanisms 
can be divided broadly into habitat- 
based mechanisms and other non- 
habitat-based mitigation programs or 
projects. Whatever mechanism(s) are 
selected, compensatory mitigation is 
expected to provide either equivalent or 
additional conservation for the species 
to that lost as a result of the action. 
Specific operational details regarding 
compensatory mitigation mechanisms 
will be in the implementation guidance 
to be issued by the Service. 

7.1. Habitat-Based Compensatory 
Mitigation Mechanisms 

Compensatory mitigation mechanisms 
based on habitat acquisition and 

protection may consist of restoration of 
damaged or degraded habitat, 
enhancement of existing habitat, 
establishment of new habitat, 
preservation of existing habitat not 
already protected, or some combination 
of these that offsets the impacts of the
action and results in or contributes to
sustainable, functioning ecosystems for 
the species. Preservation of existing 
habitat often includes a change in land 
management that renders the site 
suitable for the species or provides 
additional ecological function or 
services for the species. Preservation 
includes site protection and is a valid 
mechanism for achieving compensatory 
mitigation that, at a minimum, reduces 
threats to the species. Existing habitat 
that is not protected and managed for 
the long term is vulnerable to loss and 
cannot count toward recovery of listed 
species. 

The five habitat-based mitigation 
mechanisms described below and 
compared in Table 1 differ by: (1) The 
party responsible for the success of the
mitigation site (the permittee or a third
party); (2) whether the mitigation site is 
within or adjacent to the action area (on- 
site) or elsewhere (off-site); and (3) 
whether credits are generated at the 
mitigation site for use by more than one 
action. Habitat-based compensatory 
mitigation will be held to equivalent 
standards (the standards set forth in this 
policy) regardless of the mitigation 
mechanism(s) proposed. Habitat-based 
compensatory mitigation programs 
developed to credit conservation actions 
that benefit unlisted species should 
meet all compensatory mitigation 
standards set forth in this policy if they 
are intended to be used as compensatory 
mitigation for adverse impacts of actions 
undertaken after listing. 

7.1.1. Permittee-Responsible
Compensatory Mitigation 

Permittee-responsible compensatory 
mitigation is a conserved and managed 
mitigation site that provides ecological 
functions and services as part of the 
conservation measures associated with a 
permittee�s proposed action. Permittee- 
responsible mitigation sites are usually 
permanent, as most proposed actions 
with a need for compensatory mitigation 
are anticipated to result in permanent 
impacts to the species. The permittee 
retains responsibility for ensuring the 
required compensatory mitigation is 
completed and successful. This includes 
long-term management and 
maintenance when the mitigation is 
intended to be permanent. Permittee- 
responsible compensatory mitigation 
may be on-site or off-site, and each 
permittee-responsible mitigation site is 

linked to the specific action that
required the mitigation. Permittee-
responsible mitigation approved for a
specific action is not transferable to
other actions and cannot be used for
other mitigation needs.

7.1.2. Conservation Bank Program

A conservation bank is a site or suite
of sites that is conserved and managed
in perpetuity and provides ecological
functions and services expressed as
credits for specified species that are
later used to compensate for adverse
impacts occurring elsewhere to the same
species. Bank sponsors may be public or
private entities. Ensuring the required
compensatory mitigation measures for a
permitted action are completed and
successful is the responsibility of the
bank sponsor. The responsibility for
success of the mitigation is transferred
to the bank sponsor through the transfer
(usually a purchase by the permittee) of
credits. Conservation banks provide
mitigation in advance of impacts.

7.1.3. In-Lieu Fee Program

An in-lieu fee site is a conserved and
managed compensatory mitigation site
established as part of an in-lieu fee
program that provides ecological
functions and services expressed as
credits for specified species and used to
compensate for adverse impacts
occurring elsewhere to the same species.
In-lieu fee sites are usually permanent
as most proposed actions with a need
for compensatory mitigation are
anticipated to result in permanent
impacts to the species. In-lieu fee
programs may be sponsored by a
government agency or an
environmental, conservation-based, not-
for-profit organization with a mission
that is consistent with species or habitat
conservation. The in-lieu fee sponsor
collects fees from permittees that have
been approved by the Service to use the
in-lieu fee program, instead of providing
permittee-responsible compensatory
mitigation. An in-lieu fee site that meets
the mitigation requirements for the
impacts of permittees� actions will be
established when the in-lieu fee
program has collected sufficient funds.
All responsibility for ensuring the
required compensatory mitigation
measures are completed and successful,
including long-term management and
maintenance, is transferred from the
permittee to the in-lieu fee program
sponsor through the transfer (usually
purchase) of credits. In-lieu fee
programs generally do not provide
mitigation in advance of impacts.

In-lieu fee programs can also be
established to fund non-habitat-based
compensatory mitigation measures. See
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section 7.3 Other Compensatory 
Mitigation Programs or Projects for 
guidance on these types of programs. 

7.1.4. Habitat Credit Exchange

Habitat credit exchanges are relatively 
new and warrant additional care and 
consideration when being considered as 
a mitigation mechanism. A habitat 
credit exchange is an environmental 
market that operates as a clearinghouse 
in which an exchange administrator, 
operating as a mitigation sponsor, 
manages credit transactions between 

compensatory mitigation providers and 
project permittees. This is in contrast to 
the direct transactions between 
compensatory mitigation providers and 
permittees that generally occur through 
conservation banking and in-lieu fee 
programs. Exchanges provide ecological 
functions and services expressed as 
credits that are conserved and managed 
for specified species and are used to 
compensate for adverse impacts 
occurring elsewhere to the same species. 
Exchanges may be designed to provide 
credits for permanent compensatory 

mitigation sites, short-term
compensatory mitigation sites, or both
types of sites. Habitat credit exchanges
may operate at a local or larger
landscape scale, may consist of one or
more mitigation sites, and may obtain
credits from conservation banks or in-
lieu fee programs. Exchange
administrators may be public or private
entities. Exchanges developed for
federally listed species will require
Service approval as with all other
mitigation mechanisms described in this
policy.

TABLE 1�COMPARISON OF HABITAT-BASED COMPENSATORY MITIGATION SITES ESTABLISHED UNDER DIFFERENT

MECHANISMS

Mitigation mechanism Responsible party
Credits 

generated
Responsibility
transferable

Permittee-responsible Mitigation Site ............................ Permittee ........................................................................ No ................ No.
Conservation Bank ......................................................... Bank Sponsor ................................................................ Yes ............... Yes.
In-lieu Fee Program Site ................................................ In-lieu Fee Sponsor ....................................................... Yes ............... Yes.
Habitat Credit Exchange Site ......................................... Exchange Administrator, Mitigation Sponsor, or other 

identified responsible entity.
Yes ............... Yes.

7.2. Short-Term Compensatory 
Mitigation 

The concept of short-term 
compensatory mitigation has merit if it 
serves the conservation goals of the 
species. Short-term compensatory 
mitigation may be appropriate in some 
situations to offset impacts that can be 
completely rectified by repairing, 
rehabilitating, or restoring the affected 
environment within a short and 
predictable timeframe. Under this 
policy, short-term compensatory 
mitigation includes rectifying the 
damage at the impact site and providing 
short-term compensation to offset the 
temporal loss caused by the action to 
achieve a conservation outcome that 
results in, at a minimum, no net loss to 
the species. 

A short-term impact is defined in this 
policy as an action that meets the 
following criteria: (1) The impact is 
limited to harassment or other forms of 
nonlethal take; (2) the impact can be 
completely rectified through natural or 
active processes, and the site will 
function long term within the landscape
at the same or greater level than before
the impact; (3) restoration of the impact 
site can occur within a short and 
predictable timeframe based on current 
science and the knowledge of the 
species; and (4) all temporal loss to the 
species by the impact can be estimated 
and compensated. Opportunities for 
short-term compensation are likely to be 
very limited and may not apply to most 
species. 

Inherent in applying short-term 
compensatory mitigation is the recovery 

of the affected species� populations to 
pre-disturbance levels and any 
additional increase in population levels 
that was anticipated to occur if the 
action had not taken place (i.e., adjusted 
for temporal loss). Determining the 
amount and duration of compensatory 
mitigation needed requires substantial 
knowledge of the biology of the species 
(e.g., abundance, distribution, 
fecundity). Actions that meet the criteria 
for short-term impacts are not limited to 
short-term compensatory mitigation as a 
mitigation option. The Service prefers 
mitigation mechanisms that protect 
conservation values in perpetuity. 
Permanent compensatory mitigation 
either at the same or a reduced 
mitigation ratio (determined by the 
Service) is usually an alternative. 
Conservation banks or in-lieu fee 
programs with available credits that 
meet the compensatory mitigation needs 
for actions with short-term impacts are 
usually a good alternative to short-term 
compensatory mitigation. 

7.3. Other Compensatory Mitigation
Programs or Projects

Compensatory mitigation is based on 
the concept of replacing or providing 
substitute resources or environments for 
the impacted resource (40 CFR 1508.20). 
However, mechanisms or conservation 
measures that do not exactly meet this 
definition, but that meet the 
conservation objectives for the specified 
species and are expected to compensate 
for adverse effects to species or their 
habitats, may be suitable as 
compensatory mitigation. These types of 

compensatory mitigation measures are
acceptable if they are closely tied to
recovery actions identified in species
status assessments, recovery plans, 5-
year reviews, or best available science
on the threats and needs of the species.
Compensatory mitigation of this type is
often funded through an in-lieu fee
program. Examples of potentially
suitable compensatory measures
include, but are not limited to:

a. Transfer and retirement of timber,
water, mineral, or other severed rights to
an already existing conservation site,
thereby significantly reducing or
eliminating the risk of future
development on the site that would be
incompatible with conservation of the
species;

b. Restricting human use of
waterways or other public spaces
through legal means to allow for
increased or exclusive use by the
species;

c. Controlled propagation, population
augmentation, and reintroduction of
individuals of the species to offset
losses from an action;

d. Captive rearing and release of
individuals of the species to offset
losses from an action;

e. Administering vaccination
programs vital to species survival and
recovery;

f. Gating of caves that serve as habitat
for the species;

g. Construction of wildlife overpasses
or underpasses to protect migratory
passages for the species; and/or

h. Programs that reduce the exposure
of the species to contaminants in the
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environment that are known to cause 
injury or mortality. 

In rare circumstances, research or 
education that can be linked directly to
the relative threats to the species and 
provide a quantifiable benefit to the 
species may be included as part of a 
mitigation package. Although research 
can assist in identifying substitute 
resources, it does not replace impacted 
resources or adequately compensate for 
adverse effects to species or habitat. See 
the Service�s Mitigation Policy (81 FR
83440, November 21, 2016) for
additional guidance on appropriate uses
of research or education as mitigation.

8. Criteria for Use of Third-Party 
Mitigation 

Specific operational details regarding
the use of third-party mitigation will be
in the implementation guidance to be
issued by the Service.

8.1. Project Applicability 

Activities regulated under sections 7
or 10 of the ESA may be eligible to use
third-party sponsored mitigation, if the
adverse impacts to the species from the
particular project can be offset by
transfer of the appropriate type and
number of credits provided by the third-
party sponsored mitigation program.
The impacts for which third-party
sponsored mitigation is sought must be
located within the service area for the
species provided by the third-party
sponsored mitigation program unless
otherwise approved by the Service. In
no case may the same credit(s) be used
to compensate for more than one action.
However, the same credit(s) may be
used to compensate for a single action
that requires authorization under more
than one regulatory authority (e.g., a
vernal pool restoration credit that
provides mitigation for a listed species
under the ESA and wetlands under
section 404 of the CWA).

Only credits that have been verified
by the Service and released are
considered available. Only available
credits can be used to mitigate actions.

8.2. Transfer of Responsibility 

The mitigation sponsor assumes 
responsibility for success of the 
mitigation through the transfer (usually
a purchase by the permittee) of credits 
or other quantified amount of 
compensatory mitigation. 

The Service�s role is regulatory. Credit 
transfers are subject to approval by the 
Service, as to their conservation value 
and appropriate application for use 
related to any authorization or permit 
issued under the ESA. Market and legal 
risks arising from the purchase and use 

of mitigation credits are borne solely by 
the parties to the sale of such credits. 

8.3. Credit Stacking and Bundling

The Service recognizes the inherent 
efficiencies in leveraging multiple 
conservation efforts on the landscape 
and encourages these coordinated 
efforts. However, compensatory
mitigation and other conservation
actions that occur on the same
mitigation site must be accounted for 
separately, and all aspects of the 
different actions must be managed and 
tracked in a transparent manner. 
Stacking mitigation credits within a 
mitigation site (i.e., more than one credit 
type on spatially overlapping areas) is 
allowed, but the stacked credits cannot 
be used to provide mitigation for more 
than one permitted impact action even 
if all the resources included in the 
stacked credit are not needed for that 
action. To do so would result in a net 
loss of resources in most cases because 
using a species credit separately from
the functions and services that 
accompany its habitat, such as carbon 
sequestration or pollination services, 
would result in double counting (i.e., 
��double dipping��). Double counting is 
selling or using a unit of the same 
ecosystem function or service on the 
ground more than once. This can occur 
through an accounting error in which 
the credit is sold twice, and it also can 
occur when stacked credits are 
unstacked and one or more functions or 
services are sold separately. For 
example, a credit representing an acre of 
habitat is sold once as a species habitat 
credit for a permitted action and again 
as a carbon credit for a different action 
in a different location. The loss of 
species habitat at the first impact site
included all functions and services
associated with that habitat including
carbon sequestration, so selling that
same unit of compensatory mitigation
again for carbon sequestration results in
no carbon offset for the loss of carbon
sequestration at the second impact
location. Using a stacked credit
separately to reflect its various values is 
an ecologically challenging accounting 
exercise.

Compensatory mitigation projects 
may be designed to holistically address
requirements under multiple programs 
and authorities for the same action and 
may use bundled credits to accomplish 
this goal. For example, a stream credit 
may satisfy requirements for an U.S. 
Army Corps of Engineers section 404
CWA permit and issuance of incidental
take authority under the ESA for a listed 
mussel species occurring in that stream, 
or a county-wide HCP may establish an 
in-lieu fee program for which a single 

fee is collected from project applicants
for a permit which covers multiple
mitigation obligations under Federal,
State, and local authorities. In both
these examples, the bundled credit is
used as a single commodity (i.e., it is not
unbundled or unstacked) and is only
used once.

8.4. Use of Credits for Mitigation Under
Authorities Other Than the ESA

Compensatory mitigation projects
established for use under one Service
program (e.g., Ecological Services) may
also be used to satisfy the
environmental requirements of other
Service programs (e.g., Migratory Birds
or Refuges) or other Federal, State, or
local agency programs consistent with
the laws and requirements of each
respective program. However, the same
credits may not be used for more than
one authorized or permitted action (i.e.,
no double counting of mitigation
credits).

9. Compliance and Tracking

A tracking system is essential in
ensuring compliance with the
mitigation instruments used to
implement compensatory mitigation
programs described in this policy.
Tracking systems also facilitate
consistency in the implementation of
compensatory mitigation programs and
projects. It is vital that the Service track
compliance directly for permittee-
responsible mitigation and, at a
minimum, through third parties
responsible for operating compensatory
mitigation programs or projects such as
in-lieu fee programs and habitat
exchanges. Transactions (credit
withdrawals) at a Service authorized
mitigation program or project that are
not related to ESA compliance and are
not approved by the Service must be
tracked in the same tracking system.
The Service is not liable for any event
or transaction that eludes detection
through the Service�s tracking function.
Specific operational details regarding
compliance and tracking will be in the
implementation guidance to be issued
by the Service.
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Appendix A: List of Acronyms and
Abbreviations Used in This Policy

CCAA�Candidate conservation agreement
with assurances

CEQ�Council on Environmental Quality
CFR�Code of Federal Regulations
CWA�Clean Water Act
EPA�Environmental Protection Agency
ESA�Endangered Species Act
FWCA�Fish and Wildlife Coordination Act
HCP�Habitat conservation plan
MMPA�Marine Mammal Protection Act
NEPA�National Environmental Policy Act
NWR�National Wildlife Refuge
RPA�Reasonable and prudent alternative
RPM�Reasonable and prudent measure
RIBITS�Regulatory In-lieu fee and Bank

Information Tracking System
SHA�Safe harbor agreement
USACE�United States Army Corps of

Engineers
USFWS�United States Fish and Wildlife

Service

Appendix B: Glossary of Terms Related
to Compensatory Mitigation

Definitions in this section apply to the
implementation of the U.S. Fish and Wildlife

Service (Service) Endangered Species Act
Compensatory Mitigation Policy and were
developed to provide clarity and consistency.
Some definitions are defined in Service
authorities such as the Endangered Species
Act or the National Environmental Policy
Act, or in regulations or policies existing at
the time this policy was issued. Other
definitions have been developed based on
compensatory mitigation practices.
Definitions in the glossary do not substitute
for statutory or regulatory definitions in the
exercise of those authorities.

Action�an activity or program
implemented, authorized, or funded, in
whole or in part, by Federal agencies; or a
non-Federal activity or program for which
one or more of the Service�s authorities apply
to make mitigation recommendations, specify
mitigation requirements, or provide technical
assistance for mitigation planning (81 FR
83440; November 21, 2016).

Action area�all areas to be affected
directly or indirectly by the Federal action
and not merely the immediate area involved
in the action (50 CFR 402.02).

Adaptive management�a systematic
approach for improving resource
management by learning from management
outcomes. An adaptive approach involves
exploring alternative ways to meet
management objectives, predicting the
outcomes of alternatives based on the current
state of knowledge, implementing one or
more of these alternatives, monitoring to
learn about the impacts of management
actions, and then using the results to update
knowledge and adjust management actions.
Adaptive management focuses on learning
and adapting, through partnerships of
managers, scientists, and other stakeholders
who learn together how to create and
maintain sustainable resource systems
(Williams et al. 2009). As applied to
compensatory mitigation, it is a management
strategy that anticipates likely challenges
associated with compensatory mitigation
projects and provides for the implementation
of activities to address those challenges, as
well as unforeseen changes to those projects.
It requires consideration of the risk,
uncertainty, and dynamic nature of
compensatory mitigation projects and guides
modification of those projects to achieve
stated biological goals. It includes the
selection of appropriate measures that will
ensure that the resource functions and
services are provided and involves analysis
of monitoring results to identify potential
problems of a compensatory mitigation
project and the identification and
implementation of measures to rectify those
problems (modified from 33 CFR 332.2).

Additionality�conservation benefits of a
compensatory mitigation measure that
improve upon the baseline conditions of the
impacted resources and their values,
services, and functions in a manner that is
demonstrably new and would not have
occurred without the compensatory
mitigation measure (600 DM 6.4G).

Additive impacts, additive effects�the
combined effects of past actions on a species,
other resource, or community; impacts of an
action may be relatively insignificant on their
own, but when considered with the impacts

from other actions as they accumulate over
time collectively lead to significant overall
loss or degradation of resources. See also
��cumulative effects.��

Applicant�any person who requires
formal approval or authorization from a
Federal agency as a prerequisite to
conducting an action (50 CFR 402.02);
��person�� means an individual, corporation,
partnership, trust, association, or any other
private entity; or any officer, employee,
agent, department, or instrumentality of the
Federal Government, of any State,
municipality, or political subdivision of a
State, or of any foreign government; any
State, municipality, or political subdivision
of a State; or any other entity subject to the
jurisdiction of the United States (16 U.S.C.
1532(13)).

At-risk species�candidate species and
other unlisted species that are declining and
are at risk of becoming a candidate for listing
under the Endangered Species Act. This may
include, but is not limited to, State listed
species, species identified by States as
species of greatest conservation need, or
species with State heritage ranks of G1 or G2.

Avoidance�avoiding the impact altogether
by not taking a certain action or parts of an
action (40 CFR 1508.20).

Bank Sponsor�any public or private entity
responsible for establishing and, in most
circumstances, operating a conservation
bank. Bank sponsors are most often private
individuals, companies, or Limited Liability
Corporations, but they may also be
nongovernmental organizations, Tribes, or
government agencies. See also ��mitigation
sponsor.��

Baseline�the pre-existing condition of a
defined area of habitat or a species
population that can be quantified by an
appropriate metric to determine level of
functions and/or services and re-measured at
a later time to determine if the same area of
habitat or species population has increased,
decreased, or maintained the same level of
functions and/or services.

Candidate conservation agreement with
assurances (CCAA)�a formal agreement
between the Service or the National Marine
Fisheries Service and one or more non-
Federal parties who voluntarily agree to
manage their lands or waters to remove
threats to candidate or proposed species and
in exchange receive assurances that their
conservation efforts will not result in future
regulatory obligations in excess of those they
agreed to at the time they entered into the
agreement. The management activities
included in the agreement must significantly
contribute to elimination of the need to list
the target species when considered in
conjunction with other landowners
conducting similar management activities
within the range of the species (USFWS
CCAA Policy).

Candidate species (candidate)�any
species being considered by the Secretary for
listing as an endangered or threatened
species, but not yet the subject of a proposed
rule (50 CFR 424.02); a species for which the
Service or the National Marine Fisheries
Service has on file sufficient information on
biological vulnerability and threats to
support a proposal to list as endangered or
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threatened under the Endangered Species
Act.

Compensatory mitigation
(compensation)�compensation for
remaining unavoidable impacts after all
appropriate and practicable avoidance and
minimization measures have been applied,
by replacing or providing substitute
resources or environments (see 40 CFR
1508.20) through the restoration,
establishment, enhancement, or preservation
of resources and their values, services, and
functions (600 DM 6.4C).

Compensatory mitigation project�
compensatory mitigation implemented by the
action agency, a permittee, or a mitigation
sponsor. Compensatory mitigation projects
include permittee-responsible mitigation,
conservation banks, in lieu fee programs and
sites, habitat credit exchanges, and other
third-party compensatory mitigation projects.

Conservation, conserve, conserving�to use
and the use of all methods and procedures
which are necessary to bring any endangered
or threatened species to the point at which
the measures provided pursuant to the
Endangered Species Act are no longer
necessary (16 U.S.C. 1532(3)).

Conservation bank�a site, or suite of sites,
that is conserved and managed in perpetuity
and provides ecological functions and
services expressed as credits for specified
species that are later used to compensate for
impacts occurring elsewhere to the same
species.

Conservation easement�a recorded legal
document established to conserve biological
resources for a specified duration, usually in
perpetuity, on a identified conservation
property and which restricts certain activities
and requires certain habitat management
obligations for the conservation property.

Conservation measures (conservation
actions)�measures pledged in the project
description that the Federal agency or
applicant will implement to minimize,
rectify, reduce, and/or compensate for the
adverse impacts of the development project
on the species. Conservation measures
designed to compensate for unavoidable
impacts may include the restoration,
enhancement, establishment, and/or
preservation of species habitat or other
measures conducted for the purpose of
offsetting adverse impacts to the species.
Upon issuance of a permit, license or other
such authorization associated with the
proposed project, implementation of that
project requires implementation of the
conservation measures as well as any other
terms and conditions of the permit.

Conservation objective�a measurable
expression of a desired outcome for a species
or its habitat resources. Population objectives
are expressed in terms of abundance, trend,
vital rates, or other measurable indices of
population status. Habitat objectives are
expressed in terms of the quantity, quality,
and spatial distribution of habitats required
to attain population objectives, as informed
by knowledge and assumptions about factors
influencing the ability of the landscape to
sustain the species (81 FR 83440; November
21, 2016).

Conservation plan (species conservation
plan)�a plan developed by Federal, State,

and/or local government agencies, Tribes, or 
appropriate nongovernmental organizations, 
in consultation with relevant stakeholders, 
for the specific goal of conserving one or 
more listed or at-risk species. A conservation 
plan is developed using a landscape-scale 
approach and addresses the status of, needs 
of, and threats to the species, and usually 
includes recommended conservation 
measures for the conservation/recovery of the 
species. Examples of species conservation 
plans include species conservation 
frameworks, rangewide conservation plans, 
and conservation plans developed as part of 
a large landscape habitat conservation plan. 

Covered species�species specifically 
included in a conservation bank, habitat 
conservation plan, safe harbor agreement, 
candidate conservation agreement with 
assurances, rangewide conservation plan, or 
other such conservation plan for which a 
commitment is made to achieve specific 
conservation measures for the species. 

Credit (species credit, habitat credit)�a 
defined unit representing the accrual or 
attainment of ecological functions and/or 
services for a species at a mitigation site or 
within a mitigation program. 

Credit bundling�allowing a single unit of 
a mitigation site to provide compensation for 
two or more spatially overlapping ecosystem 
functions or services that are grouped 
together into a single credit type and used as 
a single commodity to compensate for a 
single permitted action. A bundled credit 
may be used to compensate for all or a subset 
of the functions or services included in the 
credit type but may only be used once, even 
if all functions and services represented in 
the credit type were not required for the 
permitted action. See also ��credit stacking.�� 

Credit reserve account�credits set aside in 
reserve to offset force majeure or other 
unforeseen events as agreed to by the Service, 
allowing a mitigation program to continue 
uninterrupted. 

Credit stacking�allowing a single unit of 
a mitigation site to provide two or more 
credit types representing spatially 
overlapping ecosystem functions or services 
which can be unstacked and used as separate 
commodities to compensate for different 
permitted actions. Credit stacking can result 
in double counting (i.e., a net loss of 
resources on the landscape) if the same 
functions or services are not also accounted 
for separately at all impact sites. See also 
��credit bundling�� and ��double-counting.�� 

Credit transfer�the use, sale, or 
conveyance of credits by a bank sponsor or 
mitigation provider to a permittee or other 
entity for the purposes of offsetting impacts 
of an action. 

Critical habitat�specific areas within the 
geographical area occupied by the species at 
the time it is listed as endangered or 
threatened under the Endangered Species 
Act, on which are found those physical or 
biological features essential to the 
conservation of the species and which may 
require special management considerations 
or protection; and specific areas outside the 
geographical area occupied by the species at 
the time it is listed, which are determined by 
the Secretary of the Department of the 
Interior to be areas essential for the 

conservation of the species (16 U.S.C.
1532(5)(A)).

Cumulative effects�those effects of future
State or private activities, not involving
Federal activities, that are reasonably certain
to occur within the action area of the Federal
action subject to consultation under the
Endangered Species Act (50 CFR
402.14(g)(3)). Under the National
Environmental Policy Act, cumulative effects
are defined as the impact on the environment
which results from the incremental impact of
the action when added to other past, present,
and reasonably foreseeable future actions
regardless of what agency (Federal or non-
Federal) or person undertakes such other
actions (40 CFR 1508.7).

Debit�a defined unit representing the loss
of ecological functions and/or services for a
species at an impact site. Debits should be
expressed using the same metrics used to
value credits at mitigation sites.

Direct effects�those effects to the species
or other resource that are caused by the
action and occur at the same time and place
(81 FR 83440; November 21, 2016).

Double-counting (double-dipping)�using a
credit, however defined, representing the
same unit of ecosystem function or service on
a mitigation site more than once. This is not
allowed.

Durability�the condition or state in which
the measurable environment benefits of the
compensatory mitigation project or measure
are sustained, at a minimum, for the duration
of the associated impacts (including direct
and indirect impacts) of the authorized
action. To be durable, mitigation measures
effectively compensate for remaining
unavoidable impacts that warrant
compensatory mitigation; use long-term
administrative and legal provisions to
prevent actions that are incompatible with
the measure; and employ financial
instruments to ensure the availability of
sufficient funding for the measure�s long-
term monitoring, site protection, and
management (600 DM 6.4G).

Effects (effects of the action)�changes in
the environmental conditions caused by an
action that are relevant to the species or other
resources (81 FR 83440; November 21, 2016),
including the direct, indirect, and cumulative
effects of the action on the species and other
activities that are interrelated to, or
interdependent with, that action as defined at
50 CFR 402.02. See also ��cumulative effects.��

Endangered species�any species which is
in danger of extinction throughout all or a
significant portion of its range (16 U.S.C.
1532(6)).

Endowment�as used in this policy, funds
that are conveyed solely for the long-term
stewardship of a mitigation property and are
permanently restricted to paying the costs of
management and stewardship of that
property. The management of endowment
funds is generally governed by State and
Federal laws, as applicable. Endowments do
not include funds conveyed for meeting
short-term performance objectives of a
mitigation project.

Enhancement�activities conducted in
existing habitat of the species that improve
one or more ecological functions or services
for that species, or otherwise provide added
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benefit to the species and do not negatively 
affect other resources of concern. Compare 
with ��restoration.�� 

Establishment�construction of habitat of a 
type that did not previously exist on a 
mitigation site but which will provide a 
benefit to the species and does not negatively 
affect other resources of concern. Compare 
with ��restoration.�� 

Fee title (fee)�an interest in land that is 
the most complete and absolute ownership in 
land; it is of indefinite duration, freely 
transferable, and inheritable. 

Functions�the physical, chemical, and 
biological processes that occur in ecosystems 
(33 CFR 332.2); functions are the ecological 
processes necessary for meeting species� 
habitat and lifecycle needs. 

Habitat�an area with spatially identifiable 
physical, chemical, and biological attributes 
that supports one or more life-history 
processes for the species (81 FR 83440; 
November 21, 2016). 

Habitat conservation plan (HCP)�a 
planning document that describes the 
anticipated effects of a proposed activity on 
the taking of federally listed species, how 
those impacts will be minimized and 
mitigated, and how the plan will be funded
(16 U.S.C. 1539). The HCP is required as part
of an incidental take permit application to
the Service or the National Marine Fisheries
Service (see ��incidental take��).

Habitat credit exchange (habitat credit
exchange program)�a market-based system
that operates as a clearinghouse in which an
exchange administrator, acting as a
mitigation sponsor, manages credit
transactions between compensatory
mitigation providers and permittees or others
authorized to implement actions that
adversely affect protected species.

Impact(s) (of an action)�adverse effects
relative to the affected resources (81 FR
83440; November 21, 2016). More
specifically under this policy, adverse effects 
on the species or its habitat anticipated in a 
proposed action or resulting from an 
authorized or permitted action. 

Incidental take�take of any endangered or 
threatened species that results from, but is 
not the purpose of, carrying out an otherwise 
lawful activity conducted by a Federal 
agency or an applicant (50 CFR 402.02). 
Incidental take may be authorized for 
endangered or threatened species through 
section 7 or 10, or for threatened species, 
through a rule codified under section 4(d) of 
the Endangered Species Act. (See also, 
��take.��) 

Indirect effects�those effects to the species 
that are caused by the action at a later time 
or another place, but are reasonably certain 
to occur (50 CFR 402.02). 

In-kind�a resource of a similar structural 
and functional type to the impacted resource 
(33 CFR 332.2); when used in reference to a 
species, in-kind means the same species. 

In-lieu fee program�a program involving 
the restoration, establishment, enhancement, 
and/or preservation of habitat through funds 
paid to a governmental or nonprofit natural 
resources management entity to satisfy 
compensatory mitigation requirements for 
impacts to specified species or habitat 
(modified from 33 CFR 332.2). 

In-lieu fee program sponsor�any 
government agency or nonprofit natural 
resources management organization 
responsible for establishing, and in most 
circumstances, operating an in-lieu fee 
program. See also, ��sponsor.�� 

In-lieu fee site�a compensatory mitigation 
site established under an approved in-lieu fee 
program. 

Landscape�an area encompassing an 
interacting mosaic of ecosystems and human 
systems that is characterized by a set of 
common management concerns. The 
landscape is not defined by the size of the 
area, but rather by the interacting elements 
that are relevant and meaningful in a 
management context (600 DM 6D). 

Landscape-scale approach�an approach 
to conservation planning that applies the 
mitigation hierarchy for impacts to resources 
and their values, services, and functions at 
the relevant scale, however narrow or broad, 
necessary to sustain, or otherwise achieve 
established goals for those resources and 
their values, services, and functions. A 
landscape-scale approach should be used 
when developing and approving strategies or 
plans, reviewing projects, or issuing permits. 
The approach identifies the needs and 
baseline conditions of targeted resources and 
their values, services and functions, 
reasonably foreseeable impacts, cumulative
impacts of past and likely projected 
disturbance to those resources, and future 
disturbance trends. The approach then uses 
such information to identify priorities for 
avoidance, minimization, and compensatory 
mitigation measures across that relevant area 
to provide the maximum benefit to the 
impacted resources and their values, 
services, and functions, with full 
consideration of the conditions of 
additionality and durability (600 DM 6E). 

Listed species�any species or subspecies 
of fish, wildlife, or plant which has been 
determined to be endangered or threatened 
under section 4 of the Endangered Species 
Act (50 CFR 402.02). Listed species are found 
at 50 CFR 17.11 and 17.12. 

Management plan�the stewardship plan 
prepared to instruct the land manager in the 
operations and biological management for the 
compensatory mitigation site to, at a 
minimum, maintain the functions and 
services for specified species and other 
resources on the mitigation site. These are 
generally long-term plans that include a 
detailed estimate of the itemized costs for all 
management actions required by the plan. 
These annual costs are used to estimate the 
size of the endowment that will be needed 
to maintain and monitor the mitigation site 
for the intended duration. 

Mitigation (mitigation hierarchy, mitigation 
sequence)�as defined and codified in the 
Council on Environmental Quality (CEQ) 
National Environmental Policy Act (42 U.S.C. 
4321 et seq.) regulations (40 CFR 1508.20), 
mitigation includes: 
• Avoid the impact altogether by not 

taking the action or parts of the action; 
• Minimize the impact by limiting the 

degree or magnitude of the action and its 
implementation; 
• Rectify the impact by repairing, 

rehabilitating, or restoring the affected 
environment; 

• Reduce or eliminate the impact over time
by preservation and maintenance operations
during the life of the action; and
• Compensate for the impact by replacing

or providing substitute resources or
environments.

This sequence is often condensed to:
Avoidance, minimization, and compensation.

Mitigation ratio�the relationship between
the amount of the compensatory offset for,
and the impacts to, the species, habitat for
the species, or other resource of concern.

Mitigation sponsor (mitigation project
sponsor, sponsor, mitigation provider)�any
public or private entity responsible for
establishing, and in most circumstances,
operating a compensatory mitigation program
or project such as a conservation bank, in-
lieu fee program, or habitat credit exchange
(modified from 33 CFR 332.2).

Off-site�a mitigation area that is located
neither on nor adjacent to the same parcel of
land as the impact site (33 CFR 332.2).

On-site�a mitigation site located on or
adjacent to the same parcel of land as the
impact site (33 CFR 332.2).

Performance criteria�observable or
measurable administrative and ecological
(physical, chemical, or biological) attributes
that are used to determine if a compensatory
mitigation project meets the agreed upon
conservation objectives identified in a 
mitigation instrument or the conservation
measures proposed as part of a permitted or
otherwise authorized action.

Permittee�any person who receives formal
approval or authorization, generally in the
form of a permit or license, from a Federal
agency to conduct an action. See also,
��applicant.��

Permittee-responsible mitigation�
activities or projects undertaken by a
permittee or an authorized agent or
contractor to provide compensatory
mitigation for which the permittee retains
full responsibility. As used in this policy,
permittee-responsible mitigation also
includes compensatory mitigation
undertaken by Federal agencies to offset
impacts resulting from actions carried out
directly by the Federal agency.

Perpetuity�endless or infinitely long
duration or existence; permanent.

Practicable�available and capable of being
done after taking into consideration existing
technology, logistics, and cost in light of a
mitigation measure�s beneficial value and a
land use activity�s overall purpose, scope,
and scale (81 FR 83440; November 21, 2016).

Preservation�the protection and
management of existing resources for the
species that would not otherwise be
protected through removal of a threat to, or
preventing the decline of, the resources to
compensate for the loss of the same species
or resources elsewhere.

Proponent (project proponent)�the agency
proposing an action, and if applicable, any
applicant(s) for agency funding or
authorization to implement a proposed
action (81 FR 83440; November 21, 2016).
For purposes of this policy, any person,
organization, or agency advocating a
development proposal that is anticipated to
result in adverse impacts to one or more
listed or at-risk species. See also, ��applicant��
and ��permittee.��
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Resources (resources of concern)�fish, 
wildlife, plants, and their habitats for which 
the Service has authority to recommend or 
require the mitigation of impacts resulting 
from proposed actions (81 FR 83440; 
November 21, 2016) . 

Restoration�repairing or rehabilitating 
habitat for the benefit of the species on a 
mitigation site with the goal of returning it 
to its natural/historic habitat type with the 
same or similar functions where they have 
ceased to exist, or exist in a substantially 
degraded state.

Retired credit�a credit that is no longer
available for use as mitigation. Credits that 
have been sold or otherwise used to fulfill a 
mitigation obligation are considered retired. 
Credits may also be voluntarily retired or 
forfeited, without being used for mitigation. 

Safe harbor agreement (SHA)�formal 
agreement between the Service or National 
Marine Fisheries Service and one or more 
non-Federal property owners in which
property owners voluntarily manage for
listed species for an agreed amount of time 
providing a net conservation benefit to the 
species and, in return, receive assurances 
from the Service or National Marine Fisheries 
Service that no additional future regulatory 
restrictions will be imposed (USFWS Safe 
Harbor Policy). Under the Safe Harbor Policy, 
��net conservation benefit�� is defined as 
contributing to the recovery of the listed 
species covered by the SHA. 

Service area�the geographic area within 
which impacts to the species or other 
resources of concern can be mitigated at a 
specific compensatory mitigation site. 

Species�the term ��species�� includes any 
species, subspecies of fish, or wildlife, or 
plants, and any distinct population segment 
of any species of vertebrate fish or wildlife 
which interbreeds when mature (16 U.S.C. 
1532(16)). 

Take�means to harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture or 
collect a federally listed species, or to 
attempt to engage in any such conduct (16 
U.S.C. 1532(19)). ��Take�� applies only to fish 
and wildlife, not plants. 

Temporal loss�the cumulative loss of 
functions and/or services relevant to the 
species attributed to the time between the 
loss of habitat functions and/or services or 
individuals of the population(s) caused by 
the action and the replacement of habitat 
functions and/or services or repopulation of 
the species at the compensatory mitigation 

site to the same level had the action not
occurred.

Threatened species�any species which is
likely to become an endangered species
within the foreseeable future throughout all
or a significant portion of its range (16 U.S.C.
1532(20)).

Unavoidable impact�an impact for which
an appropriate and practicable alternative to
the proposed action that would not cause the
impact is not available (81 FR 83440;
November 21, 2016).

Determinations Under Other Authorities

As mentioned above, we intend to apply
this policy when considering the adequacy of
compensatory mitigation programs, projects,
and measures proposed by Federal agencies
and applicants as part of a proposed action
and mitigation sponsors. Below we discuss
compliance with several Executive Orders
and statutes as they pertain to this policy.

National Environmental Policy Act (NEPA)

We have analyzed this policy in
accordance with the criteria of the National
Environmental Policy Act, as amended
(NEPA) (42 U.S.C. 4332(c)), the Council on
Environmental Quality�s regulations for
implementing the procedural provisions of
NEPA (40 CFR parts 1500�1508), and the
Department of the Interior�s NEPA
procedures (516 DM 2 and 8; 43 CFR part 46).
Issuance of policies, directives, regulations,
and guidelines are actions that may generally
be categorically excluded under NEPA (43
CFR 46.210(i)). Based on comments received,
we determined that a categorical exclusion
can apply to this policy; nevertheless, the
Service chose to prepare an environmental
assessment (EA) to inform decision makers
and the public regarding the possible effects
of the policy revisions.

We announced our intent to prepare an EA
pursuant to NEPA when we published the
draft policy. We requested comments on the
scope of the NEPA review, information
regarding important environmental issues
that should be addressed, the alternatives to
be analyzed, and issues that should be
addressed at the programmatic stage in order
to inform the site-specific stage during the
comment period on the draft policy.
Comments from the public were considered
in the drafting of the final EA. The final EA
is available on the Internet at http://
www.regulations.gov under Docket Number
FWS�HQ�ES�2015�0165.

Paperwork Reduction Act of 1995

This final policy does not contain any new
collections of information that require
approval by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et
seq.). OMB has reviewed and approved the
information collection requirements for
applications for incidental take permits,
annual reports, and notifications of
incidental take for native endangered and
threatened species for safe harbor
agreements, candidate conservation
agreements with assurances, and habitat
conservation plans under OMB Control
Number 1018�0094, which expires on
January 31, 2017. We are currently in the
process of seeking renewal for OMB Control
Number 1018�0094. We may not conduct or
sponsor and a person is not required to
respond to a collection of information unless
it displays a currently valid OMB control
number.

Government-to-Government Relationship
With Tribes

In accordance with the President�s
memorandum of April 29, 1994,
��Government-to-Government Relations with
Native American Tribal Governments�� (59
FR 22951), Executive Order 13175
��Consultation and Coordination with Indian
Tribal Governments,�� and the Department of
the Interior Manual at 512 DM 2, we have
considered possible effects on federally
recognized Indian tribes and have
determined that there are no potential
adverse effects of issuing this policy. Our
intent with the policy is to provide a
consistent approach to the consideration of
compensatory mitigation programs, projects,
and measures, including those taken on
Tribal lands. We will work with Tribes as
applicants proposing compensatory
mitigation as part of proposed actions and
with Tribes as mitigation sponsors.

Authority: The authorities for this action
include the Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.), and the
National Environmental Policy Act (42 U.S.C.
4321 et seq.).

Dated: December 15, 2016.

Daniel M. Ashe,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 2016�30929 Filed 12�23�16; 8:45 am]

BILLING CODE 4333�15�P
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To: Caroline Boulton[caroline_boulton@ios.doi.gov]; Daniel Jorjani[daniel_jorjani@ios.doi.gov]
Cc: Jamie Reaser[jamie_reaser@ios.doi.gov]; Clement, Joel[joel_clement@ios.doi.gov]; Hilary
Smith[hilary_smith@ios.doi.gov]
From: Cameron, Scott
Sent: 2017-03-15T10:07:21-04:00
Importance: Normal
Subject: Slide deck on invasive species for 11:30 meeting with the Secretary
Received: 2017-03-15T10:08:00-04:00
Briefing for Sec Zinke on invasives.pptx

Hi Caroline,

Here is the deck.  Joel and I will see you just before 11:30.

Thanks,

Scott

Scott J. Cameron

Special Assistant

Office of the Secretary of the Interior

Desk 202 208 0969

Cell   202 706 9031
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Invasive Species

Briefing for Secretary Zinke

March 15, 2017
Scott Cameron, Lead Political Appointee, Water and Science

and

Joel Clement, Director, Office of Policy Analysis, PMB
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Definition and Examples
 Invasives are non-native species that cause damage in the invaded geography

 Economic damage example: Invasive zebra mussel impact on water infrastructure

systems; $500M/yr. in the Great Lakes

 Ecological damage example: Invasive cheat grass almost pushed the greater sage grouse

onto the endangered species list by increasing frequency and severity of wildland fire

 Human health damage example: Invasive West Nile virus has killed about 3,000

Americans, hospitalized tens of thousands, in addition to killing millions of North

American birds

 But not all non-native species are invasive, some are beneficial, for example

 Most of our grain crops are not native to North America

 Many sportfish and some game species are not native
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Overall Impact of Invasives
 $120B annual damage to the US economy, about 50% of the impact is to

agriculture (Cornell University)

 $1.2 Trillion damage to global economy (California Academy of Sciences)

 42% of endangered species are endangered at least in part because of something an

invasive has done to them, so invasives indirectly impose a greater regulatory

burden on society (FWS)

 Invasives are solely responsible for 20% of extinctions since the year 1600, partially

responsible for 40% (Time magazine cover story)
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Success is possible
 US/Canada interstate cooperation has driven down invasive sea lamprey

populations in the Great Lakes by 90%, protecting a $7B fishery

 State of Colorado biocontrol program is making dramatic progress against

saltcedar/tamarisk that threatens riparian areas in the West

 Targeted livestock grazing appears to be a successful tool against cheatgrass

 California and the Navy extirpated an invasive algae in San Diego Bay

 Colorado is now zebra mussel-free

 Nebraska has reduced its noxious weed acreage by 75% in 15 years
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We need to plan for the next century
 Improved intergovernmental and federal interagency coordination in headquarters, but

especially on the front line, is key to defeating invasives

 Regionally-based, state governor-driven, early detection and rapid response capability is
the most certain and most cost-effective strategy for success
 Western Governors Association is organizing for joint action, ready to engage DOI
 Great Lakes Governors may turn to DOI for leadership, with EPA stepping back
 Pacific territories are among the most vulnerable areas to invasives

 Research and technology investment has proven its value in the past, and will solve future
problems

 If we don’t accept the challenge, we will lose much of what we associate with North
American ecosystems
 The Burmese python is already the top predator in the Everglades
 The Asian emerald ash borer has killed hundreds of millions of ash trees in the Midwest, setting

the stage for catastrophic wildfires
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Assets at your disposal: National Invasive Species
Council (NISC)

 You are the lead Co-Chair, with USDA and DOC as the other Co-chairs

 Membership: Senior officials of 13 line agencies and CEQ, OSTP, OMB

 Standing Orders: “Provide the vision and leadership necessary to coordinate,

sustain, and expand Federal efforts to safeguard the interest of the United States

through the prevention, eradication, and control of invasive species…”

 Small staff administered and funded by DOI, reports up through PMB.

 Access to FACA Committee representing wide variety of interests and expertise

 NISC generally ignored under the Obama Administration

 Key to Future Success: Leveraging HQ leadership across agencies to

foster interagency coordination and empower the front line through

helpful policy and appropriate resources
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Assets at your disposal: DOI Invasive Species Task
Force
 Leadership body of 10 DOI Bureaus/Offices

 DOI invasive species spending of about $100M, of total federal spend of about $2.3B

 DOI bureaus have relationships with wide variety of stakeholders on the ground

 Ensure effective coordination/communication on regional priorities

 Identify cross-cutting priorities and develop shared budget proposals that are strategic,
high impact, and benefit multiple bureaus to optimize resources

 Identify top science and research needs to provide resource managers with the tools to
effectively prevent, detect, and control invasive species

 Support efforts to enable sharing data among federal, state, tribal, and local levels to
inform decision making and strategic action

 Key to Future Success: Leveraging Secretarial Orders and DOI’s internal

budget process to foster interbureau coordination and empower the front
line through helpful policy and appropriate resources
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Possible Next Steps
 Leverage your NISC leadership role to secure Corps of Engineers, Bonneville Power

Administration, and Forest Service participation in this spring’s Columbia River Basin
invasive mussel strategy meeting with the States

 Use DOI Invasive Species Task Force to ensure available DOI resources for preventing
invasive mussels from dealing with Columbia River Basin are allocated most effectively

 Use DOI Invasive Species Task Force to engage the Western Governors Association on how
DOI can support their invasive species data collection and management initiative

 Use DOI Invasive Species Task Force to engage the Great Lakes Governors on how DOI
can support their early detection and rapid response initiative

 Leverage your NISC leadership role to start an interagency discussion on how regulatory
reform and streamlining could enhance the effectiveness of federal and state invasive
species eradication and control efforts

 Leverage your NISC leadership role to identify management actions that could be taken to
prevent invasive species from undercutting the potential Administration infrastructure
initiative
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Notes Summary:

No speaker notes are contained in this presentation.
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To: James Cason[james_cason@ios.doi.gov]; Scott Hommel[scott_hommel@ios.doi.gov]; Daniel
Jorjani[daniel_jorjani@ios.doi.gov]; Domenech, Douglas[douglas_domenech@ios.doi.gov]
Cc: Clement, Joel[joel_clement@ios.doi.gov]; Bloomgren, Megan[megan_bloomgren@ios.doi.gov]
From: Cameron, Scott
Sent: 2017-03-16T18:52:26-04:00
Importance: Normal
Subject: To Do List from invasive species meeting with the Secretary on March 15
Received: 2017-03-16T18:53:04-04:00
Follow Up Actions Based on Invasive Species Briefing for the Secretary 3-15-17.docx
Zinke Invasive Species.pdf

Jim, Scott, Dan and Doug,

Attached is the To Do List from the meeting with the Secretary.  Also attached is the letter just

received from Idaho Governor Otter asking the Secretary to convene the Pacific Northwest
governors to explore joint strategies for excluding zebra/quagga mussels from the Columbia

River Basin.  That subject was addressed in some detail in the To Do List I sent out yesterday

associated with the Secretary's meeting with me on Reclamation.

Jim, I'll await your direction before proceeding with either To Do list.

Thanks,

Scott

Scott J. Cameron
Special Assistant

Office of the Secretary of the Interior

Desk 202 208 0969
Cell   202 706 9031
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Follow-up Actions Based on the Invasive Species meeting with the Secretary on March 15, 2017

Responsible 

Organization

Action Next Step Responsible Person(s) Timeframe

National Invasive 

Species Council 

Secretary wants to convene the first 

Council meeting outside of 

Washington DC, and shortly after the 

Secretary of Agriculture is confirmed 

Develop list of possible venues, including the Great 

Lakes Region, for the Secretary to choose among 

 

 

 

W&S (Cameron) 

NISC (Reaser)

OCO (Bloomgren)

OIEA (Williams)

Scheduling (Russell)

April

National Invasive 

Species Council 

Confirm level of participation in first 

Council meeting by Co-Chair agencies  

USDA and DOC 

Contact DOC and USDA Senior White House Advisors 

or Chiefs of Staff and establish at what level their 

agencies will be represented

(IOS ) Domenech or 

Hommel

Early May

National Invasive 

Species Council 

Invite federal member agencies and 

affected nonfederal stakeholders to 

attend the NISC meeting 

Once the location and theme of the event is 

selected, develop an agenda for the meeting, 

compile a list of invitees, and send out invitations 30 

days in advance of the meeting 

W&S (Cameron) 

NISC (Reaser)

OCO (Bloomgren)

OIEA (Williams)

Late May

National Invasive 

Species Council 

Conduct NISC meeting Take advantage of logistical support from nearest 

DOI Regional or State Offices 

W&S (Cameron) 

NISC (Reaser)

OCO (Bloomgren)

PMB (Clement)

Scheduling (Russell)

Late June

National Invasive 

Species Council 

Secure Corps of Engineers, USDA, and 

Bonneville Power Administration 

participation in Pacific Northwest 

invasive mussel meeting 

NISC staff to reach out to the liaisons from those 

agencies once logistics are established for the 

meeting (details being managed through the Bureau 

of Reclamation meeting To Do list)

NISC (Reaser) 

W&S (Cameron)

Reclamation (Murillo)

April

National Invasive 

Species Council 

Remove regulatory impediments to 

timely and effective invasive species 

control projects to better protect 

biodiversity, economic growth, and 

public health from invasive species  

Ask Invasive Species Advisory Committee and NISC 

member agencies to identify counterproductive 

regulatory obstacles to protecting biodiversity,

economic growth, and public health from invasive

species

NISC (Reaser) 

W&S (Cameron)

June

National Invasive 

Species Council 

Remove regulatory impediments to 

timely and effective invasive species 

control projects  to protect

biodiversity, economic growth, and

public health from invasive species

Circulate report identifying regulatory obstacles and 

reform plans to NISC member agencies for comment 

NISC (Reaser) 

W&S (Cameron)

August

National Invasive 

Species Council 

Remove regulatory impediments to 

timely and effective invasive species 

control projects  to protect 

NISC adopts final report and submits it to 

OMB/OIRA, CEQ, and appropriate regulatory 

agencies for action 

NISC (Reaser) 

W&S (Cameron)

IOS (Jorjani)

September
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biodiversity, economic growth, and

public health from invasive species

National Invasive 

Species Council 

Inform agencies involved in

Administration’s infrastructure

initiative of potential risks to the

success of their infrastructure projects

posed by invasive species

Once the composition of the infrastructure initiative 

becomes clear, share recent infrastructure report 

from Invasive Species Advisory Committee with

appropriate federal agencies so they might consider

appropriate strategies to address risks from invasive

species

NISC (Reaser) 

W&S (Cameron)

TBD

DOI Invasive 

Species Task Force 

Ensure measures to control risks of 

aquatic invasive species from 

recreational boats are appropriately 

balanced so as not to unnecessarily 

impede outdoor recreation

Explore the feasibility and advisability of developing 

a risk-based DOI-wide policy on this issue 

FW&P (Johnson) 

W&S (Cameron)

BLM (Benedetto)

PMB (Clement)

May

DOI Invasive 

Species Task Force 

Ensure measures to control risks of 

aquatic invasive species from 

recreational boats are appropriately 

balanced so as not to unnecessarily 

impede outdoor recreation 

If determined to be both feasible and advisable, 

present specific recommendations to the Deputy 

Secretary or Secretary for possible subsequent 

inclusion in a Secretarial Order  

IOS (Cason) 

FW&P (Johnson)

W&S (Cameron)

BLM (Benedetto)

PMB (Clement)

June

DOI Invasive 

Species Task Force 

Coordinate bureau support for Pacific 

Northwest state efforts to exclude 

zebra mussels 

Develop a unified DOI-wide budget and program 

strategy focused on risk reduction 

W&S (Cameron)

PMB (Flanagan)

PMB (Clement)

Reclamation (Wolf)

April

DOI Invasive 

Species Task Force 

Support Western Governors

Association West-wide invasive

species data management and data

sharing initiative

Offer to join WGA’s advisory group working on the 

procurement strategy and statement of work 

W&S (Cameron)

USGS (Werkheiser)

PMB (Clement)

April

DOI Invasive 

Species Task Force 

Support Western Governors

Association West-wide invasive

species data management and data

sharing initiative

Establish what invasive species datasets that DOI 

bureaus own that would be helpful to WGA and how 

to provide them to WGA 

W&S (Cameron) 

USGS (Werkheiser) 

FW&P (Johnson)

BLM (Benedetto)

PMB (Clement)

April

DOI Invasive 

Species Task Force 

and NISC 

Support Western Governors

Association West-wide invasive

species data management and data

sharing initiative

Establish whether other NISC member agencies 

might have invasive species datasets that would be 

helpful to WGA and how to provide them to WGA 

W&S (Cameron) 

USGS (Werkheiser)

PMB (Clement)

NISC (Reaser)

May

DOI Invasive 

Species Task Force 

Explore how DOI, and the federal

government more generally, can

support the Great Lakes Commission’s

efforts to operationalize early

At request of the Great Lakes Commission, designate 

FWS through Secretarial Order as the lead DOI 

agency to coordinate with the Great Lakes 

Commission’s mutual aid agreement 

Deputy Secretary 

(Cason) 

FW&P (Johnson)

PMB (Clement)

June
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detection and rapid response to new

invasive species introductions through

a mutual aid agreement on both sides

of the US-Canada border

DOI Invasive

Species Task

Force/National

Invasive Species

Council

Explore how DOI, and the federal

government more generally, can

support the Great Lakes Commission’s

efforts to operationalize early

detection and rapid response to new

invasive species introductions through

a mutual aid agreement on both sides

of the US-Canada border

Sign MOU with USDA and Coast Guard concurring

that FWS is the lead federal agency to coordinate

with the Great Lakes Commission’s mutual aid

agreement

Deputy Secretary 

(Cason) 

FW&P (Johnson)

NISC (Reaser)

September
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To: Daniel Jorjani[daniel_jorjani@ios.doi.gov]
Cc: Kevin Haugrud[jack.haugrud@sol.doi.gov]
From: Dalton, Kenneth
Sent: 2017-04-19T17:47:51-04:00
Importance: Normal
Subject: ITLO Briefing Paper
Received: 2017-04-19T17:47:59-04:00
Copy of ITLO Transition Document (April 2017).docx
ITLO Settlements between November 8, 2016 and January 20, 2017.docx
ITLO Case Roster - April 2017.docx
Briefing Paper - ITLO Overview.docx

When we met last week you asked for a briefing paper on ITLO.  Please find attached the

general overview of our office. I have also attached electronic versions of the other ITLO

reference documents that I shared at our last meeting as well another relevant transition-related

documents.  Please let me know if there are aspects of this information that you would like to

explore more in-depth.

Thanks,

Ken
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THE INDIAN TRUST LITIGATION OFFICE

Kenneth A. Dalton, Director

The Indian Trust Litigation Office (ITLO) within the Immediate Office of the Solicitor

provides legal advice and support in defensive litigation and other matters arising from the

Department’s role as federal trustee to American Indian tribes and individual Indians.  The

Bureau of Indian Affairs (BIA) has responsibility for the administration and management of 55.7

million acres of land held in trust by the United States for American Indians, Indian tribes, and

Alaska Natives.  There are 561 federal recognized tribal governments in the U.S. Developing

forestlands, leasing assets on these lands, directing agricultural programs, protecting water and

land rights, developing and maintaining infrastructure and economic development are all part of

the BIA’s responsibility.  The Office of the Special Trustee for American Indians (OST) has the

primary fiduciary responsibility to manage approximately 3,400 tribal trust accounts and 401,000

Individual Indian Money (IIM) accounts, in addition to accounting for and investing the trust

funds that are deposited and disbursed from these accounts.

Since about the year 2000, Indian Tribes and Individual Indians have filed close to 200

lawsuits against the United States and Interior alleging breaches of fiduciary duties with respect

to the Trustee’s management and accounting for funds, lands, and natural resources held in trust

for their benefit.  The scope of allowable claims that the federal courts have entertained have

been broad and unspecific but generally encompass claims such as unlawful failure to provide an

accounting; mismanagement of trust funds; failure to record transactions accurately; failure to

disburse funds only where authorized; under investments – failure to achieve the proper earnings

on trust funds investments; mismanagement of natural resources and other non-monetary trust

assets – failure to get maximum price/production/value for natural resource trust assets.

Currently, there are approximately 40 accounting and mismanagement lawsuits brought by

Tribes or individuals Indians in various federal district courts or in the U.S. Court of Federal

Claims.

ITLO develops and provides subject matter expertise on trust management issues to

provide advice and counsel for litigation or settlement discussions.  ITLO attorneys work directly
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with the Office of the Secretary, OST, the Assistant Secretary for Indian Affairs, BIA, the

Department of the Treasury, the Department of Justice, and with Indian Tribes and their

attorneys.  ITLO attorneys provide the full range of services of agency counsel both at the trial

and appellate levels including legal research, drafting correspondence and pleadings, initiating

and responding to discovery, establishing extensive contacts and working with Department

employees nationwide to marshal pertinent information in pursuit of fair resolution of the cases

either through trial practice or alternative dispute resolution.

Some Important Legal and Policy Issues in Indian Trust Litigation

1. Whether and to what extent has the plaintiff Tribe or individual Indian properly invoked

an applicable waiver of sovereign immunity for the claims?

2. Whether and to what extent should the applicable statute of limitations bar the claims?

3. What is the source and nature of the trust duty or trust right that the plaintiff seeks to

enforce or vindicate?

4. As to the merits of a claim for a breach of a trust duty, what is the appropriate standard by

which the Trustee’s conduct should be judged?

5. Whether and to what extent should the burden of proof or burden of production of

evidence shift from the plaintiff-beneficiary to defendant-trustee?

6. How does the Interior Department balance forthrightly defending its interests in litigation

brought against it, while at the same time honoring the ongoing trust relationship it

maintains with sovereign nation Indian Tribes?

7. To what extent should we advise the client bureaus to modify or alter their administration

of trust programs and services in light of litigation brought that challenges that

administration? 
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Indian Trust Litigation Office (“ITLO”) at-a-glance
MIB 5300 East, MS 5310

Staff [22]

[1] – SL Director (Ken Dalton)
 

[9] – GS-14 Attorney-Advisors (Michael Bianco; Karen Boyd; Holly Clement; Gladys
“Nicky” Cojocari; Josh Edelstein (duty station SOL-PHX); Ericka Howard; Kristen

Kokinos; Dondrae Maiden; Shani Walker)
 

[1] –Administrative Assistant (Bonita Butler) [Contractor]
 

[11] – Contractor Attorneys (Washington, DC: Alexis Cejas; Monique de Quay-Jones;
Kehinde Ijaola; Robert Merritt; Jaida Moore; Brandon Porter; Benjamin Shelton.

American Indian Records Repository (AIRR), Lenexa, KS:  Larry Franklin; Michele
LanFranca; James Milsap, Jennifer O’Neill.)

 

Budget [FY 17 - $3,486,000; (Proposed) FY 18 $2,400,000]
 

Since its inception, ITLO has been 100 percent client-funded by the Office of the Special
Trustee (OST). Arising from the most recent budget passback, OST has proposed a

significant decrease to ITLO’s allocation for the upcoming years beginning in FY 18.
The projected lower level of funding for FY 18, FY 19, and FY 20 can be substantially

offset without impact on current staffing or services by the approximately $2.7 million
carryover we have from previous years where we didn’t backfill open positions.  After

FY 20, it is likely that our contractual services would need to be cut by 60-75%.

Cases [40]

See roster and assignments.  ITLO primarily handles defensive litigation that implicates
the Secretary’s trust duties whether those matters are seeking money damages in the

Court of Federal Claims or declaratory and injunctive relief in district courts.  We
occasionally will handle administrative appeals, especially where a district court matter

has been remanded to the agency for further review.
 

Most matters are in active litigation at both the trial and appellate level, while there are a
few cases in various stages of formal or informal ADR dating back several years.

 
Formal or Informal ADR Matters

 
1. Delaware Tribe of Indians [Agreement reached in December 2016. SOL

settlement recommendation pending]
2. Pechanga Band of Luiseno Indians [Agreement reached in December 2016.

SOL settlement recommendation pending]Gayle, et al. (Western Shoshone
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Per Capita Roll case) [Agreement reached in April 2017. SOL settlement
recommendation pending.]

3. Chippewa Cree (“Pembina Judgment Fund Case”) [Agreement in principle
reached in 2014.  Parties continue to negotiate the settlement framework.]

4. Quapaw/Goodeagle/Bear [Agreement in principle reached in August 2016.
Parties continue to negotiate the settlement framework.]

5. Yomba Shoshone/Western Shoshone Identifiable Group [Agreement in
principle reached in 2015.  Parties continue to negotiate the settlement

framework.]
6. Downs (Western Shoshone Per Capita Roll case) [Awaiting Plaintiff’s

response to Government counter-offer]
7. Blackfeet Tribe (“Red Eagle Fire Case”) [Awaiting Tribe’s response to

Government’s counter-offer.]
8. Yankton Sioux [Awaiting Tribe’s response to Government’s counter-offer.]

9. Hopi Tribe [Awaiting Tribe’s response to Government’s counter-offer.]
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Office of the Solicitor
Indian Trust Litigation Office

Report of Settlements that have been approved by DOI between November 8, 2016 and
January 20, 2017. 

1. Cheyenne and Arapaho Tribes (named plaintiff in Nez Perce, et. al., v. Zinke, et al.),
No. 06-cv-02239 (D.D.C.); and Cheyenne and Arapaho Tribes v. U.S., No. 12-357L

(Fed. Cl.) (Ken Dalton-ITLO, 202-208-5986)

 
Settlement agreement SIGNED 1/19/2017 – In Nez Perce, et al. (D.D.C.), Cheyenne-

Arapaho Tribes (the “Tribes”), along with more than 40 other Native American Indian tribes

filed suit in 2006 seeking declaratory and injunctive relief and for judicial review of final
administrative agency action regarding accountings of funds held in trust for their benefit. The

tribes alleged breaches of fiduciary accounting and management duties owed to Plaintiffs
including, the duty to provide full and complete accountings, the duty to correct trust fund

accounts improperly accounted for and/or improperly managed and make those accounts whole.
 

On June 5, 2012, the Cheyenne-Arapaho filed a separate suit in the Court of Federal
Claims seeking damages for breaches of trust duty in connection with an alleged unlawful

disbursement of trust funds to an unauthorized third-party.  Around that time, the Tribes were
mired in an intra-tribal government dispute and, at the request of one of the disputed tribal

Governors, the BIA did disburse $760,225 to that individual from the Tribes’ trust account. 
 

Under the terms of the settlement, the United States agreed to pay the Tribes $8,548,000. 
In exchange for that payment, the Tribes agreed to dismiss their claims in the lawsuits with

prejudice.  Paragraph 4 of the settlement agreement provided a broad release of historical claims
against the United States with the following language:

 
Plaintiff hereby waives, releases, and covenants not to sue . . . on any and all claims,

causes of action, obligations, and/or liabilities of any kind or nature whatsoever, known
or unknown, regardless of legal theory, for any damages or any equitable or specific

relief, that are based on harms or violations occurring before the date of this Court’s entry
of this Joint Stipulation of Settlement as an Order and that relate to Defendants’
management or accounting of Plaintiff’s trust funds or Plaintiff’s non-monetary trust

assets or resources.
 

The provision goes on to provide a non-exclusive list of released claims that encompassed all
types of breach of trust claims that tribes have generally asserted in this category of cases.

 
Other important aspects of the settlement are that the Tribes agreed to (1) accept the

accuracy of its trust account balances as stated in the most recent Periodic Statements of
Performance provided to the Tribes as “fulfillment of any accounting of Plaintiff’s trust fund

accounts that is required by law”; (2) accept that Interior complies with the existing reporting
duties of the 1994 Reform Act by continuing to provide Statements of Performance; and (3)
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accept that the United States satisfies its accounting and reporting duties through “compliance
with applicable provisions of the United States Constitution, treaties, and federal statutes and

regulations, as well as any subsequent amendments thereto, as those requirements may be
construed by the courts.”  

Each party was responsible for their own attorneys’ fees and costs.
 

2. The Delaware Tribe of Indians and The Delaware Trust Board v. U.S., No. 02-26L

(Fed. Cl.) (Ken Dalton-ITLO, 202-208-5986)
 

AGREEMENT IN PRINCIPLE reached on January 11, 2017 – The Delaware Tribe
of Indians, a federally-recognized Indian tribe, and the Delaware Trust Board, the legal entity

formed to receive funds awarded to the Delaware Tribe of Indians under the 1972 Delaware
Judgment Funds Act (collectively, the “Tribe”), filed suit in January 2002 seeking damages for

broadly stated alleged breaches of trust related to the accounting and management of trust funds.
 

Under the terms of the proposed settlement, the United States agrees to pay the Tribe
$2,435,000.  In exchange for this payment, the Tribe agrees to dismiss its claims in the pending

lawsuit with prejudice.  Paragraph 4 of the proposed settlement agreement provides a broad
release of historical claims against the United States with the following language:

 
Delaware hereby waives, releases, and covenants not to sue . . . on any and all claims,

causes of action, obligations, and/or liabilities of any kind or nature whatsoever, known
or unknown, regardless of legal theory, for any damages or any equitable or specific

relief, that are based on harms or violations occurring before the date of the execution of
this Settlement Agreement by both Parties and that relate to the United States’
management or accounting of Delaware’s trust funds or Delaware’s non-monetary trust
assets or resources.

 
The provision goes on to provide a non-exclusive list of released claims that encompassed all

types of breach of trust claims that tribes have generally asserted in this category of cases.
 

Other important aspects of the settlement are that the Tribe would agree to (1) accept the
accuracy of its trust account balances as stated in the most recent Periodic Statements of

Performance provided to the Tribe as “fulfillment of any accounting of Plaintiff’s trust fund
accounts that is required by law”; (2) accept that Interior complies with the existing reporting

duties of the 1994 Reform Act by continuing to provide Statements of Performance; and (3)
accept that the United States satisfies its accounting and reporting duties through “compliance
with applicable provisions of the United States Constitution, treaties, and federal statutes and
regulations, as well as any subsequent amendments thereto, as those requirements may be

construed by the courts.”

   Each party would be responsible for their own attorneys’ fees and costs.
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3. Pechanga Band of Luiseno Mission Indians of California v. Zinke, et al., No. 06-cv-
02206 (D.D.C.) (Ken Dalton-ITLO, 202-208-5986)

 
AGREEMENT IN PRINCIPLE reached on December 15, 2016 – The Tribe filed suit

in December 2006, and filed an amended complaint on February 12, 2008 (the “Amended
Complaint”), seeking declaratory and injunctive relief for accounting and investment
mismanagement claims.  Specifically, the Amended Complaint requested an injunction requiring
the Government to perform a full and complete accounting; a declaration that the Government

was in breach of its fiduciary duty to maximize returns on investments and to provide accurate
and timely reports; and an injunction requiring the Government to take the necessary steps to

manage and invest the Tribe’s trust funds so as to maximize the total return on investment and to
provide accurate and timely investment reports.

 
Under the terms of the proposed settlement, the United States agrees to pay the Tribe

$125,000.  In exchange for this payment, the Tribe agrees to dismiss its claims in the pending
lawsuit with prejudice.  Paragraph 4 of the proposed settlement agreement provides a broad

release of historical claims against the United States with the following language:
 

Plaintiff hereby waives, releases, and covenants not to sue . . . on any and all claims,
causes of action, obligations, and/or liabilities of any kind or nature whatsoever, known

or unknown, regardless of legal theory, for any damages or any equitable or specific
relief, that are based on harms or violations occurring before the date of this Court’s entry
of this Joint Stipulation of Settlement as an Order and that relate to the Defendants’
management or accounting of Plaintiff’s trust funds or Plaintiff’s non-monetary trust

assets or resources.
 

The provision goes on to provide a non-exclusive list of released claims that encompassed all
types of breach of trust claims that tribes have generally asserted in this category of cases.

 
Other important aspects of the settlement are that the Tribe would agree to (1) accept the

accuracy of its trust account balances as stated in the most recent Periodic Statements of
Performance provided to the Tribe as “fulfillment of any accounting of Plaintiff’s trust fund
accounts that is required by law”; (2) accept that Interior complies with the existing reporting
duties of the 1994 Reform Act by continuing to provide Statements of Performance; and (3)

accept that the United States satisfies its accounting and reporting duties through “compliance
with applicable provisions of the United States Constitution, treaties, and federal statutes and

regulations, as well as any subsequent amendments thereto, as those requirements may be
construed by the courts.”

 
Each party would be responsible for their own attorneys’ fees and costs.
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 NAME CASE 

NUMBER

ATTORNEY NOTE

1. Alabama-Quassarte Tribal Town v. Jewell (10th

Cir.)

16-219 Shani Walker On appeal 

2. Bear, Thomas C., et al. v. United States (CFC)
(“Quapaw Congressional Reference”)

13-51 X Shani Walker   
Karen Boyd 

Agreement in
principle

3. Birdbear, Roger et al. v. United States (CFC) 16-75L Holly Clement Litigation

4. Blackfeet Tribe v. U.S. (CFC) (“Red Eagle Fire 
Case”) 

12-429L Dondrae Maiden       

Mike Bianco 

Kristen Kokinos

Post-trial briefing

5. Bruette, Felix J. Jr. v. Rinke (E.D. Wisc.) 17-C-286 Dondrae Maiden Litigation

6. Chemehuevi Indian Tribe v. U.S. (CFC) 16-492 Karen Boyd Litigation

7. Cherokee Nation v. Interior, et al. (W.D. Okla.) 

(Trust Accounting) 

16-cv-1354 Dondrae Maiden                    

Shani Walker

Josh Edelstein

Litigation

8. Cherokee Nation v. HHS, et al. (D.D.C.) (Fraud 
Recoveries) 

16-cv-2502 Nicky Cojocari 
Mike Bianco

Litigation

9. Chippewa Cree et al. v. United States (“Pembina 
Judgment Fund”) (CFC) 

92-675-L Joshua Edelstein      

Nicky Cojocari 

Agreement in

principle

10. Crow Creek Sioux v. U.S. (“Water Rights”) 

(CFC)

16-760 Nicky Cojocari Litigation

11. Delaware Tribe of Indians v. U.S. (CFC) 02-26L Dave Moran 

Josh Edelstein       

Settlement 

12. Downs v. U.S. (Fed. Cl.) 15-650L Mike Bianco Litigation

13. Enrolled Blackfeet Members v. Crowe, et al. (D. 

Mont.)

  Dondrae Maiden Awaiting service

14. Fletcher, et al. v. United States (10th Cir.) 16-5050 Ericka Howard Appellate briefing

15. Fredericks, Susan et al. v. United States (CFC) 14-296L Holly Clement Litigation

16. Fredericks, Judy v. U.S. (CFC) 16-1695L Holly Clement Litigation

17. Gayle, Marion et al. v. U.S. (CFC) 16-624L Ericka Howard Settlement demand

and counter offer

pending

18. Godfrey, Sylvan v. U.S. (CFC) 16-954C Ericka Howard Litigation

19. Goodeagle, Grace M. et al. v. United States 

(“Goodeagle III”) (CFC) 

12-431L Shani Walker   

Karen Boyd 

Agreement in

principle

20. Hopi Tribe v. United States (CFC) (Tribal Trust 

Case) 

06-941-L Holly Clement          

Josh Edelstein     

Settlement

negotiations

21. Inter-Tribal Council of Arizona v. U.S. (CFC) 15-342L Karen Boyd Litigation

22. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-291 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

23. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-292 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

24. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-293 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

25. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-310 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

26. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-466 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

27. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-473 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service
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28. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-495 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

29. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-499 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

30. Mohn, Ayinde  v. U.S. (E.D. Okla.) 16-cv-500 Kristen Kokinos 

Karen Boyd 

Litigation; awaiting

service

31. Pechanga Band of Luiseno Missions Indians of 

California v. Jewell (DDC) 

06-cv-02206  Josh Edelstein Agreement in

principle

32. Quapaw Tribe of Oklahoma v. U.S. (CFC) 12-592L Shani Walker   

Karen Boyd 

Agreement in

principle

33. Redboy, Judy Rae v. U.S. (CFC) (Buy Back Case) 17-cv-19 Ericka Howard Litigation

34. Tanner-Brown, Leatrice et al. v. Jewell et al. 
(D.C. Cir.)(“Cherokee Freedman Case”)

16-5040 Nicky Cojocari On appeal

35. Two Hearts, Chad S.  v. U.S. (CFC) (Buy Back 

Case)

16-1578 Ericka Howard Litigation

36. Walking Eagle, Clarence  v. U.S. (CFC) 16-659L Dondrae Maiden Litigation

37. White Mountain Apache v. U.S. (CFC) 17-359L Joshua Edelstein Litigation

38. Wyandot Nation of Kansas v. U.S. (Fed. Cir.) 16-1654 Nicky Cojocari    On appeal

39. Yankton Sioux v. Jewell (DDC) 03-cv-01603  Holly Clement Settlement

negotiations

40. Yomba Shoshone Tribe, et al. v. United States 
(nka Western Shoshone Identifiable Group v. 
United States) (CFC)

06-896-L Mike Bianco              

Josh Edelstein 

Settlement

negotiations
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To: Jorjani, Daniel[daniel.jorjani@sol.doi.gov]
Cc: Greg Gould[Greg.Gould@onrr.gov]
From: Oliver, Kimiko
Sent: 2017-06-14T07:14:00-04:00
Importance: Normal
Subject: Re: RPC Nominations
Received: 2017-06-14T07:14:37-04:00
Nominees Roster_06-09-17.pdf

Good morning:

The nomination period is still open. It closes on July 3rd. I have attached the most recent list of
nominees that I have received so far. Please let me know if you need anything else.

Thanks,
Kim

On Tue, Jun 13, 2017 at 7:09 PM, Jorjani, Daniel <daniel.jorjani@sol.doi.gov> wrote:

Hi Kimiko:  By chance, would you have a spreadsheet setting forth the RPC nominees and, if

so, could  you send me a copy?  Thank you. Dan

--
Kim Oliver

Program Analyst
Office of Natural Resources Revenue
202/513-0370 office phone
Kimiko.Oliver@ONRR.gov
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EX OFFICIO

FIRST NAMELAST NAME ORGANIZATION

Daniel Jorjani Office of the Solicitor

Gregory Gould 

Office of Natural Resources Revenue

Title: Director

James Steward 

Office of Natural Resources Revenue

Title: Deputy Director

Katharine MacGregor 

Department of the Interior - Land Management

Title: Principle Deputy Assistant Secretary

Laura "Renee" Orr 

Bureau of Ocean Energy Management

Title: Strategic Resources Chief

Margaret Schneider 

Bureau of Safety and Environmental Enforcement

Title: Deputy Director/Acting Director

Michael Black 

Department of the Interior - Indian Affairs

Title: Acting Principle Deputy Assistant Secretary

Michael Nedd 

Bureau of Land Management

Title: Acting Director

Richard Cardinale 

Department of the Interior - Land Management

Title: Chief of Staff

Scott Angelle 

Bureau of Safety and Environmental Enforcement

Title: Director

Timothy Spisak 

Bureau of Land Management

Title: Senior Advisor

Vincent Devito 

Immediate Office of the Secretary

Title: Counselor to the Secretary for Energy Policy

Walter Cruickshank 

Bureau of Ocean Energy Management

Title: Deputy Director/Acting Director

Weldon "Bruce" Loudermilk 

Bureau of Indian Affairs

Title: Director
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Albert Modiano US Oil & Gas Association 

New Mexico Oil and Gas Association

US Oil and Gas Association

Texas Oil and Gas Association

Louisiana Mid-Continent Oil & Gas Association

Oklahoma Oil & Gas Association

Daniel Rusz Wood Mackenzie SELF

David Crabtree Blue Mountain Energy Inc. and Deseret Power 

Jeffrey M. Peterson

Executive Director

Utah Rural Electric Cooperative Association

and

National Rural Electric Cooperative Association

David Romig Freeport-McMoRan Oil & Gas SELF

Estella Alvarado Anadarko Petroleum Corporation SELF

Jennifer Fortier Incremental Oil & Gas SELF

Jeremy Norton Devon Energy Devon Energy and COPAS

Marisa Mitchell Recurrent Energy SELF

Patrick Noah ConocoPhillips 

John M. Dabbar

VP, Federal and State Government Affairs

ConocoPhillips
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Quintin Shear West Slope Colorado Oil & Gas Association 

David Ludlam

Executive Director

West Slope Colorado Oil and Gas Association

Randall Luthi NOIA America's Offshore Energy Industry SELF

Rebecca Paris WPX Energy WPX Energy and COPAS

Rory McMinn Read Operating, LLC SELF

Roxanne Perruso The Anschutz Corporation 

William J. Miller

Senior Vice President

Energy and Land Resources

The Anschutz Corporation

Sharon Clute Eland Energy, Inc.

Robin D. McGuire

VP Land & General Counsel

Eland Energy, Inc.

Kathleen Sgamma Western Energy Alliance

Trey Thee

Senior Manager – Energy Industry Services

Grant Thornton

and

Morris Miller, President

Miller Energy Consulting

Gabrielle Gerholt Concho Resources 

Congressman Steve Pearce

New Mexico

David Finnerty Ark Land LLC National Mining Association
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Matthew Adams Cloud Peak Energy National Mining Association

Robert Bruer Peabody Energy National Mining Association

James Kreutzer Contura Energy Services LLC National Mining Association

Jason St. John Coud Peak Energy National Mining Association

Christopher Friez North American Coal Royalty Company 

National Mining Association

Lignite Energy Council

Mississippi Energy Institute

Mississippi Manufacturers Association

Texas Mining and Reclamation Association

Gregory Morby Chevron North America E&P SELF

Doreen Heuck Western Fuels

Western Fuels Association

Basin Electric Power Cooperative

National Rural Electric Cooperative Association

Emily Kennedy Hague American Petroleum Institute American Petroleum Institute

Erik Milito American Petroleum Institute American Petroleum Institute

Triscilla Taylor BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Williamson Turner BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.

Michael Sorenson 

Tri-State Generation and Transmission Association, 

Inc. 

Micheal  McInnes

Chief Executive Officer

Tri-State Generation and Transmission Association Inc.

and

National Rural Electric Cooperative Association

John Northington Northington Strategy Group SELF

Pamela Williams Shell Exploration and Production Company Shell Exploration and Production Company

Kevin Simpson Shell Exploration and Production Company Shell Exploration and Production Company
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Daniel Saddler Representative -Alaska

William T. Pound

Executive Director

National Conference of State Legislatures

Diane Mitsch Bush Representative - Colorado

William T. Pound

Executive Director

National Conference of State Legislatures

William Darby Representative - Texas

William T. Pound

Executive Director

National Conference of State Legislatures

Matthew McQueen Representative - New Mexico

William T. Pound

Executive Director

National Conference of State Legislatures

Hans Hunt Representative - Wyoming

William T. Pound

Executive Director

National Conference of State Legislatures

Mark Edwards Legislative Council Service - New Mexico

William T. Pound

Executive Director

National Conference of State Legislatures

Andrew McKee State of Wyoming Governor Mead

John Andrews State of Utah Governor Herbert
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Dennis Roller North Dakota State Auditor's Office SELF

Brent Sanford 

State of North Dakota

Lieutenant Governor Governor Burgam

Lynn Helms 

State of North Dakota

Director of the Department of Mineral Resources Governor Burgam

John Crowther State of Alaska Department of Natural Resources Governor Walker

Byron Mallott State of Alaska Lieutenant Governor Governor Walker

Shawn Thomas Department of Natrual Resources and Conservation - State Governor Bullock

Jerry Strickland II Texas Office of State Relations Governor Abbott

Clinton Carter State Finance Director - Alabama Governor Ivey
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TRIBES

FIRST NAMELAST NAME ORGANIZATION Nominated By

Leslie Shakespeare Eastern Shoshone Tribe

Vernon Hill

Vice-Chairman

Eastern Shoshone Business Council

Neal McCaleb The Chickasaw Nation 

Bill Anoatubby

Governor

The Chickasaw Nation

Harry Barnes Blackfeet Tribal Business Council SELF

Everett Waller Osage Minerals Council Chairman SELF

Mark Abshire Wilnat, Inc. DBA Koons Gas Measurement, 

Jill S. Jones

Board Member

Osage Nation Energy Services, LLC,

Christopher Redd Southern Ute Tribe 

Clement J. Frost

Chairman

Southern Ute Indian Tribe

Russell Begaye Navajo Nation - President SELF

Charles Robertson Choctaw Nation Chief Gary Batton

Vanessa Vance Wichita and Affiliated Tribes 

Terri Parton, President

Wichita and Affiliated Tribes
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NON-GOVERNMENT ORGANIZATIONS

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

John Cornell Theodore Roosevelt Conversation Partnership SELF

Amy "Ryan" Alexander Taxpayers for Common Sense SELF

Mark Squillace University of Colorado Law School SELF

Jayni Hein NYU School of Law 

Richard L. Revesz

Lawrence King Professor of Law and

Dean Emeritus

Kwame Awuah-Offei 

Missouri University of Science and Technology, 

Mining Engineering 

Braden Lusk PhD, P.E.

Professor and Chair

Mining and Nuclear Engineering

Graham Davis 

Professor of Mineral and Energy Economics

Division of Economics and Business

Colorado School of Mines SELF

Van Romero New Mexico Institute of Mining and Technology 

Congressman Steve Pearce

New Mexico

Roderick Eggert Colorado School of Mines SELF

Monte Mills University of Montana School of Law Governor Bullock
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To: vincent_devito@ios.doi.gov[vincent_devito@ios.doi.gov]
From: Daniel Jorjani
Sent: 2017-06-14T08:00:05-04:00
Importance: Normal
Subject: Fwd: RPC Nominations
Received: 2017-06-14T08:00:33-04:00
ATT00001.htm
Nominees Roster_06-09-17.pdf

From Kim Oliver at ONRR -

Sent from my iPhone

Begin forwarded message:

From: "Oliver, Kimiko" <kimiko.oliver@onrr.gov>
Date: June 14, 2017 at 7:14:00 AM EDT

To: "Jorjani, Daniel" <daniel.jorjani@sol.doi.gov>

Cc: Greg Gould <Greg.Gould@onrr.gov>
Subject: Re: RPC Nominations

Good morning:

The nomination period is still open. It closes on July 3rd. I have attached the most

recent list of nominees that I have received so far. Please let me know if you need
anything else.

Thanks,
Kim

On Tue, Jun 13, 2017 at 7:09 PM, Jorjani, Daniel <daniel.jorjani@sol.doi.gov> wrote:

Hi Kimiko:  By chance, would you have a spreadsheet setting forth the RPC

nominees and, if so, could  you send me a copy?  Thank you. Dan

--
Kim Oliver

Program Analyst
Office of Natural Resources Revenue
202/513-0370 office phone
Kimiko.Oliver@ONRR.gov

17-01174_017163;17-01174_017163



EX OFFICIO

FIRST NAMELAST NAME ORGANIZATION

Daniel Jorjani Office of the Solicitor

Gregory Gould 

Office of Natural Resources Revenue

Title: Director

James Steward 

Office of Natural Resources Revenue

Title: Deputy Director

Katharine MacGregor 

Department of the Interior - Land Management

Title: Principle Deputy Assistant Secretary

Laura "Renee" Orr 

Bureau of Ocean Energy Management

Title: Strategic Resources Chief

Margaret Schneider 

Bureau of Safety and Environmental Enforcement

Title: Deputy Director/Acting Director

Michael Black 

Department of the Interior - Indian Affairs

Title: Acting Principle Deputy Assistant Secretary

Michael Nedd 

Bureau of Land Management

Title: Acting Director

Richard Cardinale 

Department of the Interior - Land Management

Title: Chief of Staff

Scott Angelle 

Bureau of Safety and Environmental Enforcement

Title: Director

Timothy Spisak 

Bureau of Land Management

Title: Senior Advisor

Vincent Devito 

Immediate Office of the Secretary

Title: Counselor to the Secretary for Energy Policy

Walter Cruickshank 

Bureau of Ocean Energy Management

Title: Deputy Director/Acting Director

Weldon "Bruce" Loudermilk 

Bureau of Indian Affairs

Title: Director
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Albert Modiano US Oil & Gas Association 

New Mexico Oil and Gas Association

US Oil and Gas Association

Texas Oil and Gas Association

Louisiana Mid-Continent Oil & Gas Association

Oklahoma Oil & Gas Association

Daniel Rusz Wood Mackenzie SELF

David Crabtree Blue Mountain Energy Inc. and Deseret Power 

Jeffrey M. Peterson

Executive Director

Utah Rural Electric Cooperative Association

and

National Rural Electric Cooperative Association

David Romig Freeport-McMoRan Oil & Gas SELF

Estella Alvarado Anadarko Petroleum Corporation SELF

Jennifer Fortier Incremental Oil & Gas SELF

Jeremy Norton Devon Energy Devon Energy and COPAS

Marisa Mitchell Recurrent Energy SELF

Patrick Noah ConocoPhillips 

John M. Dabbar

VP, Federal and State Government Affairs

ConocoPhillips
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Quintin Shear West Slope Colorado Oil & Gas Association 

David Ludlam

Executive Director

West Slope Colorado Oil and Gas Association

Randall Luthi NOIA America's Offshore Energy Industry SELF

Rebecca Paris WPX Energy WPX Energy and COPAS

Rory McMinn Read Operating, LLC SELF

Roxanne Perruso The Anschutz Corporation 

William J. Miller

Senior Vice President

Energy and Land Resources

The Anschutz Corporation

Sharon Clute Eland Energy, Inc.

Robin D. McGuire

VP Land & General Counsel

Eland Energy, Inc.

Kathleen Sgamma Western Energy Alliance

Trey Thee

Senior Manager – Energy Industry Services

Grant Thornton

and

Morris Miller, President

Miller Energy Consulting

Gabrielle Gerholt Concho Resources 

Congressman Steve Pearce

New Mexico

David Finnerty Ark Land LLC National Mining Association
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Matthew Adams Cloud Peak Energy National Mining Association

Robert Bruer Peabody Energy National Mining Association

James Kreutzer Contura Energy Services LLC National Mining Association

Jason St. John Coud Peak Energy National Mining Association

Christopher Friez North American Coal Royalty Company 

National Mining Association

Lignite Energy Council

Mississippi Energy Institute

Mississippi Manufacturers Association

Texas Mining and Reclamation Association

Gregory Morby Chevron North America E&P SELF

Doreen Heuck Western Fuels

Western Fuels Association

Basin Electric Power Cooperative

National Rural Electric Cooperative Association

Emily Kennedy Hague American Petroleum Institute American Petroleum Institute

Erik Milito American Petroleum Institute American Petroleum Institute

Triscilla Taylor BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Williamson Turner BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.

Michael Sorenson 

Tri-State Generation and Transmission Association, 

Inc. 

Micheal  McInnes

Chief Executive Officer

Tri-State Generation and Transmission Association Inc.

and

National Rural Electric Cooperative Association

John Northington Northington Strategy Group SELF

Pamela Williams Shell Exploration and Production Company Shell Exploration and Production Company

Kevin Simpson Shell Exploration and Production Company Shell Exploration and Production Company
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Daniel Saddler Representative -Alaska

William T. Pound

Executive Director

National Conference of State Legislatures

Diane Mitsch Bush Representative - Colorado

William T. Pound

Executive Director

National Conference of State Legislatures

William Darby Representative - Texas

William T. Pound

Executive Director

National Conference of State Legislatures

Matthew McQueen Representative - New Mexico

William T. Pound

Executive Director

National Conference of State Legislatures

Hans Hunt Representative - Wyoming

William T. Pound

Executive Director

National Conference of State Legislatures

Mark Edwards Legislative Council Service - New Mexico

William T. Pound

Executive Director

National Conference of State Legislatures

Andrew McKee State of Wyoming Governor Mead

John Andrews State of Utah Governor Herbert
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Dennis Roller North Dakota State Auditor's Office SELF

Brent Sanford 

State of North Dakota

Lieutenant Governor Governor Burgam

Lynn Helms 

State of North Dakota

Director of the Department of Mineral Resources Governor Burgam

John Crowther State of Alaska Department of Natural Resources Governor Walker

Byron Mallott State of Alaska Lieutenant Governor Governor Walker

Shawn Thomas Department of Natrual Resources and Conservation - State Governor Bullock

Jerry Strickland II Texas Office of State Relations Governor Abbott

Clinton Carter State Finance Director - Alabama Governor Ivey
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TRIBES

FIRST NAMELAST NAME ORGANIZATION Nominated By

Leslie Shakespeare Eastern Shoshone Tribe

Vernon Hill

Vice-Chairman

Eastern Shoshone Business Council

Neal McCaleb The Chickasaw Nation 

Bill Anoatubby

Governor

The Chickasaw Nation

Harry Barnes Blackfeet Tribal Business Council SELF

Everett Waller Osage Minerals Council Chairman SELF

Mark Abshire Wilnat, Inc. DBA Koons Gas Measurement, 

Jill S. Jones

Board Member

Osage Nation Energy Services, LLC,

Christopher Redd Southern Ute Tribe 

Clement J. Frost

Chairman

Southern Ute Indian Tribe

Russell Begaye Navajo Nation - President SELF

Charles Robertson Choctaw Nation Chief Gary Batton

Vanessa Vance Wichita and Affiliated Tribes 

Terri Parton, President

Wichita and Affiliated Tribes
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NON-GOVERNMENT ORGANIZATIONS

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

John Cornell Theodore Roosevelt Conversation Partnership SELF

Amy "Ryan" Alexander Taxpayers for Common Sense SELF

Mark Squillace University of Colorado Law School SELF

Jayni Hein NYU School of Law 

Richard L. Revesz

Lawrence King Professor of Law and

Dean Emeritus

Kwame Awuah-Offei 

Missouri University of Science and Technology, 

Mining Engineering 

Braden Lusk PhD, P.E.

Professor and Chair

Mining and Nuclear Engineering

Graham Davis 

Professor of Mineral and Energy Economics

Division of Economics and Business

Colorado School of Mines SELF

Van Romero New Mexico Institute of Mining and Technology 

Congressman Steve Pearce

New Mexico

Roderick Eggert Colorado School of Mines SELF

Monte Mills University of Montana School of Law Governor Bullock
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To: Amy Holley[amy_holley@ios.doi.gov]; Daniel Jorjani[daniel_jorjani@ios.doi.gov]; Greg
Gould[greg.gould@onrr.gov]; James Cason[james_cason@ios.doi.gov]; Judith
Wilson[judith.wilson@onrr.gov]; Katharine Macgregor[katharine_macgregor@ios.doi.gov]; Margaret
Triebsch[margaret_triebsch@ios.doi.gov]; Michael Black[mike.black@bia.gov]; Rachel Milner
Gillers[rachelmilner1@yahoo.com]; Richard Cardinale[richard_cardinale@ios.doi.gov]; Vincent
Devito[vincent_devito@ios.doi.gov]; deirdremg@voicesofvaluellc.com[deirdremg@voicesofvaluellc.com];
downey_magallanes@ios.doi.gov[downey_magallanes@ios.doi.gov]
From: Oliver, Kimiko
Sent: 2017-06-15T14:12:46-04:00
Importance: Normal
Subject: RPC - Updated List of Nominees
Received: 2017-06-15T14:13:29-04:00
Nominees Roster_06-15-17.pdf

Hi there and good afternoon:
I have attached the updated list of nominees for the Royalty Policy Committee.

Thank you,
Kim

--
Kim Oliver

Program Analyst
Office of Natural Resources Revenue
202/513-0370 office phone
Kimiko.Oliver@ONRR.gov
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EX OFFICIO

FIRST NAMELAST NAME ORGANIZATION

Daniel Jorjani Office of the Solicitor

Katharine MacGregor 

Department of the Interior - Land Management

Title: Principle Deputy Assistant Secretary

Laura "Renee" Orr 

Bureau of Ocean Energy Management

Title: Strategic Resources Chief

Margaret Schneider 

Bureau of Safety and Environmental Enforcement

Title: Deputy Director/Acting Director

Michael Black 

Department of the Interior - Indian Affairs

Title: Acting Principle Deputy Assistant Secretary

Michael Nedd 

Bureau of Land Management

Title: Acting Director

Richard Cardinale 

Department of the Interior - Land Management

Title: Chief of Staff

Scott Angelle 

Bureau of Safety and Environmental Enforcement

Title: Director

Timothy Spisak 

Bureau of Land Management

Title: Senior Advisor

Vincent Devito 

Immediate Office of the Secretary

Title: Counselor to the Secretary for Energy Policy

Walter Cruickshank 

Bureau of Ocean Energy Management

Title: Deputy Director/Acting Director

Weldon "Bruce" Loudermilk 

Bureau of Indian Affairs

Title: Director

Jerold Gidner 

Office of Natural Resources Revenue

Title: Senior Policy Advisor

John Mehlhoff 

Office of Natural Resources Revenue

Title: Program Director
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Albert Modiano US Oil & Gas Association 

New Mexico Oil and Gas Association

US Oil and Gas Association

Texas Oil and Gas Association

Louisiana Mid-Continent Oil & Gas Association

Oklahoma Oil & Gas Association

Daniel Rusz Wood Mackenzie SELF

David Crabtree Blue Mountain Energy Inc. and Deseret Power 

Jeffrey M. Peterson

Executive Director

Utah Rural Electric Cooperative Association

and

National Rural Electric Cooperative Association

David Romig Freeport-McMoRan Oil & Gas SELF

Estella Alvarado Anadarko Petroleum Corporation SELF

Jennifer Fortier Incremental Oil & Gas SELF

Jeremy Norton Devon Energy Devon Energy and COPAS

Marisa Mitchell Recurrent Energy SELF

Patrick Noah ConocoPhillips 

John M. Dabbar

VP, Federal and State Government Affairs

ConocoPhillips
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Quintin Shear West Slope Colorado Oil & Gas Association 

David Ludlam

Executive Director

West Slope Colorado Oil and Gas Association

Randall Luthi NOIA America's Offshore Energy Industry SELF

Rebecca Paris WPX Energy WPX Energy and COPAS

Rory McMinn Read Operating, LLC SELF

Roxanne Perruso The Anschutz Corporation 

William J. Miller

Senior Vice President

Energy and Land Resources

The Anschutz Corporation

Sharon Clute Eland Energy, Inc.

Robin D. McGuire

VP Land & General Counsel

Eland Energy, Inc.

Kathleen Sgamma Western Energy Alliance

Trey Thee

Senior Manager – Energy Industry Services

Grant Thornton

and

Morris Miller, President

Miller Energy Consulting

Gabrielle Gerholt Concho Resources 

Congressman Steve Pearce

New Mexico

David Finnerty Ark Land LLC National Mining Association
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Matthew Adams Cloud Peak Energy National Mining Association

Robert Bruer Peabody Energy National Mining Association

James Kreutzer Contura Energy Services LLC National Mining Association

Jason St. John Cloud Peak Energy National Mining Association

Christopher Friez North American Coal Royalty Company 

National Mining Association

Lignite Energy Council

Mississippi Energy Institute

Mississippi Manufacturers Association

Texas Mining and Reclamation Association

Gregory Morby Chevron North America E&P SELF

Doreen Heuck Western Fuels

Western Fuels Association

Basin Electric Power Cooperative

National Rural Electric Cooperative Association

Emily Kennedy Hague American Petroleum Institute American Petroleum Institute

Erik Milito American Petroleum Institute American Petroleum Institute

Triscilla Taylor BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.
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INDUSTRY

FIRST NAME LAST NAME ORGANIZATION NOMINATED BY

Williamson Turner BP America Inc.

John C. Mingé

Chairman & President

BP America Inc.

Michael Sorenson

Tri-State Generation and Transmission Association, 

Inc. 

Micheal  McInnes

Chief Executive Officer

Tri-State Generation and Transmission Association Inc.

and

National Rural Electric Cooperative Association

and Colorado Rural Electric Association

John Northington Northington Strategy Group SELF

Pamela Williams Shell Exploration and Production Company Shell Exploration and Production Company

Kevin Simpson Shell Exploration and Production Company Shell Exploration and Production Company
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Daniel Saddler Representative -Alaska 

William T. Pound

Executive Director

National Conference of State Legislatures

Diane Mitsch Bush Representative - Colorado 

William T. Pound

Executive Director

National Conference of State Legislatures

William Darby Representative - Texas 

William T. Pound

Executive Director

National Conference of State Legislatures

Matthew McQueen Representative - New Mexico 

William T. Pound

Executive Director

National Conference of State Legislatures

Hans Hunt Representative - Wyoming 

William T. Pound

Executive Director

National Conference of State Legislatures

Mark Edwards 

Legislative Council Service - New Mexico 

Title: Bill Drafter 

William T. Pound

Executive Director

National Conference of State Legislatures

Andrew McKee State of Wyoming Governor Mead

John Andrews State of Utah Governor Herbert
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STATES

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Dennis Roller North Dakota State Auditor's Office SELF

Brent Sanford 

State of North Dakota

Lieutenant Governor Governor Burgam

Lynn Helms 

State of North Dakota

Director of the Department of Mineral Resources Governor Burgam

John Crowther State of Alaska Department of Natural Resources Governor Walker

Byron Mallott State of Alaska Lieutenant Governor Governor Walker

Shawn Thomas Department of Natural Resources and Conservation - State Governor Bullock

Jerry Strickland II Texas Office of State Relations Governor Abbott

Clinton Carter State Finance Director - Alabama Governor Ivey

DOI Confidential 6/15/2017 Page 7
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TRIBES

FIRST NAMELAST NAME ORGANIZATION Nominated By

Leslie Shakespeare Eastern Shoshone Tribe

Vernon Hill

Vice-Chairman

Eastern Shoshone Business Council

Neal McCaleb The Chickasaw Nation 

Bill Anoatubby

Governor

The Chickasaw Nation

Harry Barnes Blackfeet Tribal Business Council SELF

Everett Waller Osage Minerals Council Chairman SELF

Mark Abshire Wilnat, Inc. DBA Koons Gas Measurement, 

Jill S. Jones

Board Member

Osage Nation Energy Services, LLC,

Christopher Redd Southern Ute Tribe 

Clement J. Frost

Chairman

Southern Ute Indian Tribe

Russell Begaye Navajo Nation - President SELF

DOI Confidential 6/15/2017 Page 8
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TRIBES

FIRST NAMELAST NAME ORGANIZATION Nominated By

Charles Robertson Choctaw Nation Chief Gary Batton

Vanessa Vance Wichita and Affiliated Tribes 

Terri Parton, President

Wichita and Affiliated Tribes

DOI Confidential 6/15/2017 Page 9
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NON-GOVERNMENT ORGANIZATIONS

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

John Cornell Theodore Roosevelt Conversation Partnership SELF

Amy "Ryan" Alexander Taxpayers for Common Sense SELF

Mark Squillace University of Colorado Law School SELF

Jayni Hein NYU School of Law 

Richard L. Revesz

Lawrence King Professor of Law and

Dean Emeritus

Kwame Awuah-Offei 

Missouri University of Science and Technology, 

Mining Engineering 

Braden Lusk PhD, P.E.

Professor and Chair

Mining and Nuclear Engineering

Graham Davis 

Professor of Mineral and Energy Economics

Division of Economics and Business

Colorado School of Mines SELF

Van Romero New Mexico Institute of Mining and Technology 

Congressman Steve Pearce

New Mexico

Roderick Eggert Colorado School of Mines SELF

DOI Confidential 6/15/2017 Page 10
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NON-GOVERNMENT ORGANIZATIONS

FIRST NAMELAST NAME ORGANIZATION NOMINATED BY

Monte Mills University of Montana School of Law Governor Bullock
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To: Daniel Jorjani[daniel.jorjani@sol.doi.gov]; Kevin Haugrud[jack.haugrud@sol.doi.gov]
From: McKeown, Matthew
Sent: 2017-06-27T17:09:06-04:00
Importance: Normal
Subject: Fwd: Meeting between SUIT Leadership and James Cason
Received: 2017-06-27T20:48:32-04:00
20170606 Letter to Secretary Zinke.pdf

Hi Guys:                                                                        
                                                                                 
                                                                                     

                                                                                
                                                                                    
                                                                           
                   

Matt McKeown

Regional Solicitor

Rocky Mountain Region
Office of the Solicitor
U.S. Department of the Interior
755 Parfet St., Suite 151

Lakewood, CO 80215
New Direct Line: 303-445-0625

---------- Forwarded message ----------

From: Wenger, Lance <lance.wenger@sol.doi.gov>

Date: Tue, Jun 27, 2017 at 2:43 PM
Subject: Re: Meeting between SUIT Leadership and James Cason

To: Eric Shepard <eric.shepard@sol.doi.gov>

Cc: "McKeown, Matthew" <matthew.mckeown@sol.doi.gov>, "Simpson, Stephen"
<stephen.simpson@sol.doi.gov>, Danielle Dimauro <danielle.dimauro@sol.doi.gov>,

"Blackstone, Evan" <evan.blackstone@sol.doi.gov>, Rachel Kent <rachel.kent@sol.doi.gov>

No objection from me either.

On Tue, Jun 27, 2017 at 2:39 PM, Eric Shepard <eric.shepard@sol.doi.gov> wrote:

That would be great. No objection here.

Sent from my iPhone

On Jun 27, 2017, at 4:36 PM, McKeown, Matthew <matthew.mckeown@sol.doi.gov> wrote:

(b)(5)

(b)(5)
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Hi All:                                                               
                                                                      
                                                              
                                          

Matt McKeown

Regional Solicitor
Rocky Mountain Region

Office of the Solicitor
U.S. Department of the Interior
755 Parfet St., Suite 151
Lakewood, CO 80215

New Direct Line: 303-445-0625

On Tue, Jun 27, 2017 at 2:23 PM, Simpson, Stephen <stephen.simpson@sol.doi.gov>

wrote:

Thanks, Lance.  The onbly thing that I would add to Evan's excellent summary is that,
following the receipt of the attached letter, on June 15, Sam Maynes, one of the Tribe's
lawyers, gave us comments on the meeting notes that repeated the mischaracterization of
the SOL comments from the meeting.  I responded that we had not said that, but had
encouraged cooperating agency status.  The text of my response was as follows:

Sam, I cannot agree with your edits (this also goes to the letter to
the Secretary about this issue).  While we did note that the CEQ
regulations and the Departmental regulations say that (1) a lead
agency is a Federal or State agncy (assuming that the State agency
has its own "mini-'NEPA process that it must fulfill); (2) unlike an
EA, an "applicant" (in this case, the Tribe) cannot prepare an EIS
or direct the contractor preparing the EIS); and (3) the Tribe
cannot 638 the preparation of the EIS for the same reason that it
cannot prepare it, we also extensively discussed the role that the
Tribe could play if it chooses to do so.  The Tribe certainly has
jurisdiction by law over, and special expertise in, the subject matter
of the EIS.  It therefore could be a cooperating agency under 40
CFR 1501.6 and 1508.5 and 43 CFR 46.225 and 46.230.  As noted
in the Departmental regulations, a cooperating agency "may, by
agreement with the lead bureau, help to do the following:

(a) Identify issues to be addressed;

(b)(5)

(b)(5)
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(b) Arrange for the collection and/or assembly of necessary
resource, environmental, social, economic, and institutional data;

(c) Analyze data;

(d) Develop alternatives;

(e) Evaluate alternatives and estimate the effects of implementing
each alternative; and

(f) Carry out any other task necessary for the development of the
environmental analysis and documentation. "

Such functions are far more than "funding."  As discussed at the
meeting, we are developing a draft MOU, on which we will soon
request comments from the Tribe, that will lay out this
relationship. I hope that this helps to refresh recollection of this
meeting.  Both the Solicitor's Office and the BIA sincerely hope that
the Tribe will agree to work with us to prepare the EIS in this very
important role.

 I have not received any response or other communication since that date
from the Tribe or its counsel.

Stephen L. Simpson

Division of Indian Affairs

Office of the Solicitor

202-219-1659

202-805-4117 (cell)

202-219-1791 (fax)

Stephen.Simpson@sol.doi.gov

This email (including attachments) is intended for the use of the individual or entity to which it is addressed.  It
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may contain information that is privileged, confidential, or otherwise protected by applicable law.  If
you are not the intended recipient or the employee or agent responsible for delivery of this email to

the intended recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this email or its contents outside the attorney-client relationship is strictly prohibited.  If you received
this email in error, please notify the sender immediately and destroy all copies.  Thanks!!

On Tue, Jun 27, 2017 at 3:05 PM, Wenger, Lance <lance.wenger@sol.doi.gov> wrote:

Eric and Stephen,

You may already know about this, but just in case, below is an e-mail describing a
meeting which will occur tomorrow between Jim Cason and leadership

(including counsel) for the Southern Ute Indian Tribe regarding a NEPA

process for allowing additional oil and gas development on the Tribe's
reservation and the attached letter sent by the Tribe to the Secretary.  Please

especially note the last paragraph of this e-mail, which describes how the letter

mischaracterizes the position communicated by the Solicitor's Office.

Please let us know whether you would like additional information before the meeting.

Thanks.

---------- Forwarded message ----------

From: Blackstone, Evan <evan.blackstone@sol.doi.gov>
Date: Tue, Jun 27, 2017 at 12:40 PM

Subject: Meeting between SUIT Leadership and James Cason

To: Lance Wenger <Lance.Wenger@sol.doi.gov>

Lance,

I just found out from BIA SWRO Deputy RD Greg Mehojah that a meeting is set tomorrow between
James Cason and leadership of the Southern Ute Indian Tribe. I also think that SUIT's
attorney, Thomas Shipps, will be present. The Tribe's Chairman sent a letter on June 6,
2017 to Secretary Zinke that outlines certain concerns SUIT has related to the NEPA review
of shale development that the Tribe wants to undertake on its Reservation. I've attached
that letter here.

                                                                                     
                                                                    
                                                                 
                                                                     
                                                                   
                                                                       
                                                             
                                                                      
                                                            
                                                                        
                                                                        
                                                                    
                                                                      

(b)(5)
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Please let me know if you have any questions or need additional info.

Thanks,
Evan

Evan Blackstone, Attorney-Adviser

(b)(5)
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Office of the Solicitor, Southwest Region

U.S. Department of the Interior

505 Marquette Ave. NW, Ste. 1800

Albuquerque, New Mexico 87102

Telephone: 505.248.5606

Telefax: 505.248.5623

This e-mail (including any attachments) is intended for the use of the individual or entity to which it is

addressed. It may contain information that is privileged, confidential, or otherwise

protected by applicable law. If you are not the intended recipient or the employee or agent

responsible for the delivery of this e-mail to the intended recipient, you are hereby notified

that any dissemination, distribution, copying or use of this e-mail or its contents is strictly

prohibited. If you received this e-mail in error, please notify the sender immediately and

destroy all copies.

--

Lance Wenger
Regional Solicitor - Southwest Region
Office of the Solicitor
U.S. Department of the Interior

(505) 248-5613

--

Lance Wenger
Regional Solicitor - Southwest Region
Office of the Solicitor

U.S. Department of the Interior

(505) 248-5613
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SoUTHERN [Jr 

ImUAN TruBE


Iune 6,2017


The Hon. Ryan Zinke,


Secretary


U.S. Department 

of 

the Interior


1849 C StreetN.V/.


V/ashington, D.C. 20240


Re: Urgent 

Request for Assistance


Dear 

Secretary 

Zinke.


The Southem Ute Indian Tribe is recognized for its record 

of 

prudent 

and successful


development of its natural 

gas 

resources. The Tribe's accomplishments have 

often been achieved


despite archaic statutory and regulatory structures and dysfunctional bureaucratic institutions.


For 

many 

years, 

the Tribe's 

leaders 

have 

presented 

Congress and the Department of 

the 

Interior


(the 

Department) 

with constructive suggestions 

for improving 

the Department's management 

of


Indian lands 

and energy 

resources 

by stressing tribal empowerment.


In recent weeks, a long-standing and burdensome federal 

process 

has 

become 

more 

so to


the 

point 

of severely diminishing, if not eliminating, our ability 

to 

protect 

our 

mineral resources


and develop our resources 

in 

a timely, responsible, and 

profitable 

way. I am 

writing to bring this


matter 

to 

your 

attention and to 

respectfully request 

your 

assistance in fixing the 

problem.


As 

you 

know, 

the environmental 

review 

process 

under the National 

Environmental 

Policy


Act 

(NEPA) 

with which 

federal 

agencies 

must 

comply 

is 

particularly 

onerous when applied to


proposed 

federal 

actions 

affecting tribal lands. 

lWith 

few 

exceptions, 

Indian 

tribes may not make


decisions 

that affect 

their lands and livelihoods without 

Secretarial approval 

(usually 

either


through the Bureau of Indian Affairs 

(BIA) 

or the Bureau 

of 

Land Management 

(BLM).


So for instance, Secretarial review and approval of 

a 

mineral lease 

triggers NEPA


compliance. The time needed for the Department to comply with NEPA, howsver, 

often 

leads 

to


extraordinary delays in the approval of mineral leases and agreements. Additionally, 

the costs of


compliance are exorbitant, exceeding available agency funding. 

Consequently, we and other


energy tribes are at a competitive disadvantage in using our mineral resources 

to build and


sustain viable reservation economies and to 

provide programs 

and services to our 

members.


The expense and delay imposed upon our Tribe due to federal NEPA compliance


requirements 

is staggering and impedes economic development on our lands.


In 1995, in 

cooperation with the 

BIA 

and 

BLM, 

the Tribe undertook 

preparation 

of an


environmental 

impact 

statement 

for 

conventional 

natural 

gas 

and coalbed 

methane 

gas


P.O. 

Box 737 

. 

IcNlcro, CO 

81L37 

. 

PHoNn: 970-563-0100
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development 

on the western two-thirds of the Southern Ute Indian Reservation 

(Reservation).


The 

study took seven 

years 

to 

complete 

(BLM 

Record 

of Decision issued in2002), 

at a cost 

to


the Tribe 

of approximately 

$2 

million.


Ln2007, the Tribe, BIA, 

and 

BLM, 

undertook 

preparation 

of 

a 

programmatic 

environmental


assessment, studying 

an 

increase in 

well density within the 

previously 

studied area. The


programmatic 

environmental 

assessment took two 

years 

to complete 

(completed 

in2009) at 

a


cost to the Tribe of approximately 

$635,000. 

The 

collaborative role of the Tribe in facilitating


NEPA 

compliance for the BIA and BLM related to 

tribal oil and 

gas 

resources 

was also


memorialized in 

a Memorandum of Understanding 

among the 

Tribe, 

the BIA 

and the 

BLM 

dated


January 17,2007 

(*2007 

MOU").


In 

accordance with the 2007 

MOU, 

the Tribe initiated 

the 

process 

with the BIA 

and 

BLM


to complete NEPA review for 

possible 

future 

leasing and development 

of oil and 

gas 

from 

shales


that are located throughout 

the Southern Ute 

Indian 

Reservation. 

Completion of the NEPA


process 

seemed 

prudent 

to the 

Tribe 

since the 

Reservation 

is a checkerboard 

of mineral


ownership and future wells on non-Indian mineral lands 

could 

potentially 

drain the 

Tribe's 

oil


and 

gas 

resources.


After 

over three 

years 

of work by a 

qualified 

contractor approved by the Tribe, BIA 

and


BLM, and 

after the 

Tribe had 

spent an additional 

$750,000 

for 

the contractor to 

prepare 

a 

draft


supplemental environmental impact 

statement 

("SEIS"), 

approximately 

ten weeks ago, the BLM


abruptly stated it no longer felt an SEIS was 

procedurally 

adequate under 

NEPA. 

Rather, 

the


BLM 

maintained that 

qn 

entirely new 

programmatic 

E1S 

was the 

proper 

procedural 

vehicle for


obtaining 

NEPA compliance. Furthermore, even though it 

was a co-lead agency in 

the 

2002 

and


2009 

environmental studies and is the agency charged with 

subsurface regulatory responsibility


on leased Indian lands, 

the 

BLM 

simply withdrew from its role 

as 

lead 

agency, handing the role


to the BIA.


Making the situation 

even 

worse, last 

week, the Department of 

the 

Interior 

- 

Office of the


Solicitor notified us that the Tribe could no longer 

be 

involved 

in any 

environmental 

impact


statement 

processes, 

except for 

paying 

the 

contractor. 

To 

ensure contractor independence, 

we


were 

told, the federal agencies must handle all 

communications with the contractor, 

and, with no


assistance from the Tribe, the federal agencies must 

consider and 

prepare 

responses 

to all 

public


comments. 

Frustratingly, 

this 

position 

conflicts with 

the 

2007 

MOU under which the 

parties


agreed 

the 

Tribe 

could fund necessary Reservation 

environmental studies and serve 

as an


administrative 

coordinator to drive forward the 

studies' 

preparations. 

But now, according 

to the


Office 

of the Solicitor, no one with a financial interest in 

the outcome of an environmental


impact 

statement can be involved in an EIS's development. In 

the Solicitor's view, 

because our


Tribe is 

the 

proponent 

of the 

proposed 

action, we have 

a conflict of interest and cannot


participate 

in 

preparation 

of the NEPA evaluation of 

shale 

resource 

development regardless 

of


whether 

an SEIS or an EIS is the appropriate document.


This 

turn of events with the draft SEIS makes clear that 

our 

Tribe's 

ability to develop 

our


own resources is 

almost entirely at the 

mercy 

of the understaffed and 

underfunded BIA and


BLM. 

With the specter looming of 

an 

approximately 

thirty-percent cut in the Department's
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budget, 

it 

is even more likely 

that 

neither 

the BIA nor BLM will 

be able to complete the


environmental 

studies required to approve 

tribal-authorized mineral development 

actions in a


timely manner. 

Under NEPA, 

public 

comment 

periods 

and citizen appeals 

can 

lead 

to


interminable 

delays. While 

NEPA 

is intended 

to simply ensure 

that the federal 

government


considers the environmental consequences 

of 

its 

actions, delayed implementation 

of tribal-

approved 

actions can have devastating effects. 

Often the burden of NEPA 

compliance erases


meaningful 

economic opportunities because 

comparable opportunities involving 

the use of


neighboring non-Indian 

land do not include the 

delays and uncertain outcomes resulting 

from


NEPA.


For a tribe like 

ours, with a sterling track record for 

prudent 

and environmentally-

sensitive oil and 

gas 

development, this arrangement is unacceptable. 

Our tribal lands 

are 

not


public 

lands 

and our tribal 

government 

decisions regarding our 

tribal 

lands 

should take


precedence. 

NEPA subjects 

our 

tribal land 

use decisions 

- 

which cannot 

be implemented 

without


federal involvement 

- 

to broad 

public 

comment, 

extortionate consultant fees, interminable 

delay,


and 

potential 

litigation. 

We are urgently 

appealing to 

you 

for assistance in 

changing this


paternalistic 

and unfair system. While the ultimate 

avenues 

for 

such change may 

be 

legislative,


we believe that 

you, 

as Secretary, 

have 

the authority to intervene 

so that the longstanding 

NEPA


review 

of shale development 

on our 

lands 

can be completed. Because 

the application 

of NEPA


to our tribal land use decisions in 

this 

manner 

threatens to stymie 

our development efforts, 

we


respectfully request 

your 

immediate assistance in 

fixing this 

problem.


Ifyou 

or 

your 

staffhas 

questions 

about 

this 

letter, 

please 

contact 

our 

general 

counsel,


Thomas H. 

Shipps, at 

(970) 

247-1755 or tshipps@mbssllp.com, 

or our Legal Department


Director, 

Lorelyn Hall, 

at 

(970) 

563-2140 or lhall@southernute-nsn.gov. 

V/e will 

contact 

your


office shortly hoping 

to schedule a 

meeting 

to discuss this matter 

and 

possible 

ways for fixing it.


Sincerely,


Clement J. Frost,


Southern Ute Indian Tribe


Senator Michael Bennett


Senator 

Cory Gardner


Representative 

Scott 

Tipton


John Hoeven, 

Chairman, Senate Committee 

on 

Indian Affairs


Tom Udall, 

Vice Chairman, Senate Committee 

on 

Indian 

Affairs


Rob Bishop, 

Chairman 

House 

Committee on Natural Resources


Raul Grijalva, Ranking Member, 

House Committee 

on 

Natural 

Resources


Doug 

La Malfa, 

Chairman, 

House 

Subcommittee on Indian, Insular 

and Alaska Native


Affairs


Michael D. 

Nedd, Acting Director, Bureau 

of 

Land 

Management


cc: 
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Ruth V/elch, Colorado 

State 

Director, BLM


Michael Black, 

Acting Assistant Secretary 

- 

Indian Affairs


William 

Walker, Southwest 

Regional Director, 

BIA


Greg Mehojah, Deputy 

Southwest 

Regional Director, 

BIA


Supt. 

Priscilla 

Bancroft, Southern Ute Agency, BIA


Edward 

(Ted) 

Boling, 

Acting Chairman, Council 

on 

Environmental 

Quality
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To: Daniel Jorjani[daniel.jorjani@sol.doi.gov]; Kevin Haugrud[jack.haugrud@sol.doi.gov]
From: Goeken, Richard
Sent: 2017-08-06T20:27:47-04:00
Importance: Normal
Subject: Cert. Petition - CH for Dusky Gopher Frog
Received: 2017-08-06T20:28:48-04:00
APPELLATE-#355251-v1-Markle_-_Petition_for_cert__of_Markle_Interests.PDF
APPELLATE-#355213-v1-Markle_-_Weyerhaueser_s_cert__petition.PDF
Goverment's Opposition to Petition for Cert. - Markle Investments.docx

Attached are two Petitions for Cert. and the Government's Response in Opposition in
consolidated  cases addressing the critical habitat designation for the Dusky Gopher Frog.

As framed by one Petitioners, the issues are:

1. Whether the Endangered Species Act prohibits designation of private land as unoccupied

critical habitat that is neither habitat nor essential to species conservation.
2. Whether an agency decision not to exclude an area from critical habitat because of the

economic impact of designation is subject to judicial review.

The second Petitioner identifies the issues as:

Does the Endangered Species Act authorize the federal government to designate as critical
habitat private land that is unsuitable as habitat and has no connection with a protected species?

If so, does the U.S. Constitution allow such a designation?

The issues have been difficult for the  courts  to resolve:  The district court very reluctantly ruled in favor of the Service;
on appeal, Fifth Circuit panel ruled for the Service 2-1, with a strong dissent; on rehearing en banc, the Service won by the

narrowest of margins, 8-6.

The case may be a topic during your weekly call with DOJ.

Note that DOJ is looking for comments on their Opposition Brief by COB Tuesday.

Rick

--
Richard W. Goeken

Deputy Solicitor, Parks and Wildlife

Department of Interior - Solicitor's Office, MS 6341
Richard.Goeken@sol.doi.gov

office -   202-208-3142

mobile - 202-507-1862
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No.

In the Supreme Court of the United States

WEYERHAEUSER COMPANY,

Petitioner,

v.

UNITED STATES FISH AND WILDLIFE SERVICE, ET AL.,

Respondents.

Petition for a Writ ofCertiorari to the
United States Court ofAppeals

for the Fifth Circuit

PETITION FOR A WRIT OF CERTIORARI

RICHARD C. STANLEY

Stanley, Reuter, Ross,
Thornton & Alford, LLC
909 Poydras Street, Suite
2500
New Orleans, LA 70112

(504) 523-1580

JAMES R. JOHNSTON

ZACHARY R. HIATT

Weyerhaeuser Company
220 Occidental Ave. S.
Seattle, Washington 98104
(206) 539-4361

TIMOTHY S. BISHOP

Counsel ofRecord
CHAD M. CLAMAGE

Mayer Brown LLP
71 South Wacker Drive
Chicago, Illinois 60606

(312) 782-0600
tbishop@mayerbrown.com

Counsel for Petitioner
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�
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Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).
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Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that
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the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.
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This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area
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from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

Markle Interests, L.L.C.; P&F Lumber Company
2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; United States Depart-

ment of Interior; Sally Jewell, in her official capacity
as Secretary of the Department of Interior,

Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].
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from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



7a

sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�
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Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.
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particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-
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In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).
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nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is
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arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it
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is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the
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�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-
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tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-
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III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



49a

rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



53a

essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).
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dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).
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dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).
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cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.
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may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.
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tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).
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inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).
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can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.
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any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
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the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).
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species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise
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Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.
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opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



82a

must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



84a

determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.
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travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.
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due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



90a

record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible
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in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.
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In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.
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order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-
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��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-
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cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-
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butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.
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be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens
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imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.
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lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.
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Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).
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Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-
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tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.
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A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.
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When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
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n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.
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B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.
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APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.
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* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *

17-01174_017197;17-01174_017197;17-01174_017198;17-01174_017199;17-01174_017200;17-01174_017201;1...



166a

APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to
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its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
owns 10% or more of their stock. 
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the
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Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The
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Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).
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significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).
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Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its
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legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



25

 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
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particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



32

 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered
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and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends
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to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.
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Cons. w/ 14-31021
WEYERHAEUSER COMPANY,

Plaintiff - Appellant

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants - Appellees

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants � Appellees

No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you
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ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or
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otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437
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U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.
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standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen
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immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).
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years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that
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the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not
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demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



Appendix A-31

given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.
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play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).
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habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



Appendix A-56

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).
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desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will
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be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given
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endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.
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million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.
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evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.
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(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he
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judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining
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that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which
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likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.
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occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to
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exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not
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factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE
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JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.
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I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the
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species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and
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benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
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predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



Appendix C-20

litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



Appendix C-26

undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
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areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to
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the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally
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limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).
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panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best
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expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion
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The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,
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and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).
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18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at
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which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).
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National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.
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41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.
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48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat
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size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.
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Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210
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Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)

17-01174_017443;17-01174_017443;17-01174_017444;17-01174_017445;17-01174_017446;17-01174_017447;1...



Appendix E-2

the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is
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absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf
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the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.
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Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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CONCLUSION

The petition for a writ of certiorari should be denied.
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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ii

PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�
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Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).
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Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



25

the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.
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This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



32

from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

Markle Interests, L.L.C.; P&F Lumber Company
2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; United States Depart-

ment of Interior; Sally Jewell, in her official capacity
as Secretary of the Department of Interior,

Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



5a

from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-
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sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�
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Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.
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particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-
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In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).
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nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is
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arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it
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is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the
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�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-
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tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-
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III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.
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rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).
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essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



54a

dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).
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dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).
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cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.
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may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.
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tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).
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inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).
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can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.
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any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
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the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).
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species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise
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Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.
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opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



78a

APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later
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must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where
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determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.
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travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.
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due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.
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record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



91a

in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.
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In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.
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order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-
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��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



107a

cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-
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butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.
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be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens
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imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.
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lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.
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Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).
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Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



129a

tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.
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A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



146a

When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472

17-01174_017702;17-01174_017702;17-01174_017703;17-01174_017704;17-01174_017705;17-01174_017706;1...



152a

n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.
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B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.
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APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.
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* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *
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APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to
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its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.
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CONCLUSION

The petition for a writ of certiorari should be denied.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
owns 10% or more of their stock. 
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the
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Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The
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Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).
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significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).
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Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its
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legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
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 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
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particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.
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 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered
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and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends
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to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.
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United States of Appeals
Fifth Circuit

FILED
June 30, 2016

Lyle W. Cayce, Clerk

IN THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

 

No. 14-31008

 

 
MARKLE INTERESTS, L.L.C.; P&F LUMBER
COMPANY 2000, L.L.C.; PF MONROE
PROPERTIES, L.L.C.,

Plaintiffs - Appellants

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; UNITED

STATES DEPARTMENT OF INTERIOR; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants � Appellees

 

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants - Appellees
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Cons. w/ 14-31021
WEYERHAEUSER COMPANY,

Plaintiff - Appellant

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants - Appellees

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants � Appellees

No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you
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ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix A-7

otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437
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U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.
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standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen
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immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).
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years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that
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the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not
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demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a
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given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix A-51

PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix A-52

play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).
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habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).
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The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).
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desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will
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be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given
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endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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Filed
August 22, 2014

 
UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.
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million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-13

evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.
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(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-28

judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-29

that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which
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likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-31

occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-34

exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix B-40

factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE
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JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix C-6

I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix C-7

species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix C-10

benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix C-16

predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this
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litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).

17-01174_017917;17-01174_017917;17-01174_017918;17-01174_017919;17-01174_017920;17-01174_017921;1...



Appendix C-29

areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to
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the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally
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limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).
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panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best
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expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion
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The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,
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and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).
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18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at
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which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).
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National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.
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41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.
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48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat
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size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.
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Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210
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Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)
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the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is
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absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf
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the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.
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Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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To: Jeffrey.Wood@usdoj.gov[Jeffrey.Wood@usdoj.gov]
From: Daniel Jorjani
Sent: 2017-08-15T15:53:32-04:00
Importance: Normal
Subject: Fwd: Markle Interests v. FWS (Sup. Ct.)
Received: 2017-08-15T15:53:58-04:00
ATT00001.htm
APPELLATE-#355564-v1-Markle_-_brief_in_opp_draft.DOCX
APPELLATE-#355251-v1-Markle_-_Petition_for_cert__of_Markle_Interests.PDF
ATT00002.htm
APPELLATE-#355213-v1-Markle_-_Weyerhaueser_s_cert__petition.PDF
ATT00003.htm

Thoughts?

Sent from my iPhone

Begin forwarded message:

From: "Jesup, Benjamin" <benjamin.jesup@sol.doi.gov>

To: Kevin Haugrud <jack.haugrud@sol.doi.gov>, Daniel Jorjani

<daniel_jorjani@ios.doi.gov>

Subject: Fwd: Markle Interests v. FWS (Sup. Ct.)

Gentlemen:

Rick may have already sent this to you, but out of abundance of caution here is

the draft brief from Appellate on the cert. petition in the dusky gopher frog

critical habitat case.

Ben

---------- Forwarded message ----------

From: Shilton, David (ENRD) <David.Shilton@usdoj.gov>

Date: Fri, Aug 4, 2017 at 12:41 PM

Subject: RE: Markle Interests v. FWS (Sup. Ct.)

To: "Hollingsworth, Mary (ENRD)" <Mary.Hollingsworth@usdoj.gov>, "Jesup,

Benjamin" <benjamin.jesup@sol.doi.gov>, Ruth Ann Lowery - NOAA Federal

<ruthann.lowery@noaa.gov>, "Stevens, Michael" <mike.stevens@sol.doi.gov>,

"Romanik, Peg" <peg.romanik@sol.doi.gov>

Cc: "kristen.l.gustafson@noaa.gov" <kristen.l.gustafson@noaa.gov>, "Barsky, Seth

(ENRD)" <Seth.Barsky@usdoj.gov>

Colleagues,

               Attached is a draft brief in opposition to cert. for your review.   I would like to get

comments by COB Tuesday, so I can get a reviewed version to our front office on
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Wednesday.  I’m also attaching the two petitions.   Let me know if you have questions.

Thanks,    David

David C. Shilton

Senior Litigation Counsel, Appellate Section

United States Department of Justice

Environment & Natural Resources Division

Phone: (202) 514-5580

Cell: (202) 532-3179

Fax: (202) 353-1873

Mailing Address:

P.O. Box 7415

Washington, DC 20044

Overnight/Courier:

PHB Mail Room 2121

601 D Street NW

Washington, DC 20004

If you have received this message in error, please delete it and notify the sender immediately.
Thank you.
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--
Ben Jesup
Assistant Solicitor for Fish and Wildlife
Solicitor's Office
Department of the Interior
202-208-3170

NOTICE: This email message (including any attachments) is intended for the use of the
individual(s) or entity to which it is addressed.  It may contain information that is
privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient, you are hereby notified that any dissemination, distribution, copying or
use of this message or its contents is strictly prohibited. If you receive this message in
error, please notify the sender immediately and destroy all copies.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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ii

LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
owns 10% or more of their stock. 
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the
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Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The
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Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).
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significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).
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Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



21

legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
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 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



30

particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.
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 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered
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and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



39

to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.
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WEYERHAEUSER COMPANY,

Plaintiff - Appellant
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Department of Interior,
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No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you
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ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or
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otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437
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U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix A-11

standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix A-15

immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).
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years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that
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the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not
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demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a
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given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.
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play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).
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habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).
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The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).
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desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will
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be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given
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endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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Filed
August 22, 2014

 
UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.
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million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.
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evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.
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(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he
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judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining
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that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which
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likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.
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occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to
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exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not
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factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Intervenor Defendants � Appellees
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix C-4

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.
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I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the
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species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and
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benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
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predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this
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litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
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areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to
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the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix C-33

limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix C-37

panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best
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expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix C-42

The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,
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and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).
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18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at
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which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).
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National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.
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41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix D-13

48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat
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size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.
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Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210
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Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)
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the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is
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absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf
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the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.

17-01174_018208;17-01174_018208;17-01174_018209;17-01174_018210;17-01174_018211;17-01174_018212;1...



Appendix F-5

Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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CONCLUSION

The petition for a writ of certiorari should be denied.

     Respectfully submitted.
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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ii

PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



5

Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).
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Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that
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the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.
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This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area
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from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A
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Plaintiffs�Appellants

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
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as Secretary of the Department of Interior,

Defendants�Appellees
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Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant
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United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].
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from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-
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sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�
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Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



16a

particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-
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In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).
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nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is
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arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it
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is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



39a

�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-
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tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-
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III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.
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rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).
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essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).
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dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



55a

dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).
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cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.
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may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.
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tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



64a

inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



66a

can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.
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any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
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the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).
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species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise
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Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.
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opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



82a

must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where
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determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



85a

travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.
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due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



90a

record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible
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in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.
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In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.
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order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-
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��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-
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cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-
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butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.
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be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens
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imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.
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lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.
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Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).
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Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-
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tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.
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A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.
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When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
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n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.

17-01174_018465;17-01174_018465;17-01174_018466;17-01174_018467;17-01174_018468;17-01174_018469;1...



160a

B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.
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APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.
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* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *
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APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to
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its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.
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Dan & Jack,

Last week the 10th Circuit Court of Appeals issued a decision holding that Congress did not

disestablish the Muscogee Creek Nation reservation in Oklahoma. The decision was based, in
part on the recent decision of the Supreme Court in Nebraska v. Parker but is contrary to

longstanding positions of both the Department and the Solicitor General. Attached please find

our briefing, the decision, and the Department's 2006 views on the issues raised in an earlier
iteration of this case.

We have some time to determine the position of the Department and are coordinating with Jim
Cason, AS-IA, and BIA to make sure we have their input. We look forward to discussing this

with you further during our check-in tomorrow.

Thank you,

Eric

--

Eric Shepard

Associate Solicitor
Division of Indian Affairs

Office of the Solicitor
Department of the Interior

1849 C Street, NW, Rm. 6511

Washington, DC 20240

Off. (202) 208-3233

Fax (202) 208-4115

eric.shepard@sol.doi.gov

This e-mail (including attachments) is intended for the use of the individual or entity to which it is addressed.  It

may contain information that is privileged, confidential, or otherwise protected by applicable law.  If you are not

the intended recipient or the employee or agent responsible for delivery of this e-mail to the intended recipient, you

are hereby notified that any dissemination, distribution, copying, or use of this e-mail or its contents is strictly

prohibited.  If you received this e-mail in error, please notify the sender immediately and destroy all copies.
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IN REPLY REFER TO:


UnitedStates Department ofthe Interior


OFFICE OFTHE SOLICITOR


Washington, D.C. 20240


DEC 12 2006


HonorableSue Ellen Wooldridge


Assistant AttorneyGeneral


Environment and Natural Resources D ivision


U.S. D epartment o fJustice


950 Pennsylvania Avenue,N.W., Room2143


Washington, D .C . 20530


Re: Murphyv.Oklahoma, No.05-10787,United States SupremeCourt


D ear Ms. Wooldridge:


Iamwriting to sharewith you theDepartment oftheInterior's views on theissuesraised
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Patrick Dwayne Murphy asserts he was tried in the wrong court.  He

challenges the jurisdiction of the Oklahoma state court in which he was convicted of

murder and sentenced to death.  He contends he should have been tried in federal

court because he is an Indian and the offense occurred in Indian country.  We agree

and remand to the district court to issue a writ of habeas corpus vacating his

conviction and sentence.

 The question of whether the state court had jurisdiction is straightforward but

reaching an answer is not.  We must navigate the law of (1) federal habeas corpus review

of state court decisions, (2) Indian country jurisdiction generally, (3) Indian reservations

specifically, and (4) how a reservation can be disestablished or diminished.  Our

discussion on each of these topics reaches the following conclusions.

 First, we assume that a federal habeas court must give deference to a state court’s

determination that it had jurisdiction.  Nonetheless, in this case, the Oklahoma court

applied a rule that was contrary to clearly established Supreme Court law.  We must

apply the correct law.

 Second, when an Indian is charged with committing a murder in Indian country,

he or she must be tried in federal court.  Mr. Murphy is a member of the Muscogee

(Creek) Nation.  Because the homicide charged against him was committed in Indian

country, the Oklahoma state courts lacked jurisdiction to try him.

 Third, Congress has defined Indian country broadly to include three categories of

areas:  (a) Indian reservations, (b) dependent Indian communities, and (c) Indian

allotments.  See 18 U.S.C. § 1151.  The reservation clause concerns us here.  All land
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within the borders of an Indian reservation—regardless of whether the tribe, individual

Indians, or non-Indians hold title to a given tract of land—is Indian country unless

Congress has disestablished the reservation or diminished its borders.

 Fourth, only Congress may disestablish or diminish an Indian reservation. 

Applying the Supreme Court’s test to determine whether Congress has done so as to the

Creek Reservation, we conclude it has not. 

 Mr. Murphy and the State agree that the offense in this case occurred within the

Creek Reservation if Congress has not disestablished it.  We conclude the Reservation

remains intact and therefore the crime was committed in Indian country.  Mr. Murphy, a

Creek citizen, should have been charged and tried in federal court.1

I. BACKGROUND

 We begin with the facts of the crime as presented by the Oklahoma Court of

Criminal Appeals (“OCCA”).2  We then discuss the procedural journey Mr. Murphy’s

case has traveled.

1 Mr. Murphy raises eight issues in this appeal.  Because we resolve his first
issue by concluding the state courts lacked jurisdiction over this case, we do not
address his other seven issues.

2 See 28 U.S.C. § 2254(e)(1) (providing federal habeas court must presume
state court’s factual determinations are correct); see also Al-Yousif v. Trani, 779 F.3d
1173, 1181 (10th Cir. 2015) (“The presumption of correctness also applies to factual
findings made by a state court of review based on the trial record.” (quotations
omitted)).
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 Factual HistoryA.

In August 1999, Mr. Murphy lived with Patsy Jacobs.  Murphy v. State, 47

P.3d 876, 879 (Okla. Crim. App. 2002).  Ms. Jacobs was previously in a relationship

with the victim in this case, George Jacobs, and had a child with him, George, Jr.  Id.

at 879-80.  Mr. Murphy had an argument with her about Mr. Jacobs and said he was

“going to get” Mr. Jacobs and his family.  Id. at 879.

 On August 28, 1999, Mr. Jacobs spent the day drinking with his cousin, Mark

Sumka.  Id.  Around 9:30 p.m., Mr. Sumka was driving to a bar in Henryetta,

Oklahoma, with Mr. Jacobs passed out in the back seat.  Id.  Mr. Murphy was driving

on the same road in the opposite direction with two passengers—Billy Long and

Kevin King.  Id.  After the cars passed each other, they stopped.  Id.  Mr. Murphy

backed up and told Mr. Sumka to turn off the car, but Mr. Sumka drove off.  Id.

 Mr. Murphy and his passengers pursued and forced Mr. Sumka off Vernon

Road, which runs through an area that is “remarkably rural [and] heavily treed . . .

without any sort of improvement . . . except perhaps a rickety barbed wire fence.”

Murphy v. State, 124 P.3d 1198, 1206 (Okla. Crim. App. 2005); see also 47 P.3d at

879.

Mr. Murphy exited the car and confronted Mr. Sumka.  47 P.3d at 879.  Mr.

Long and Mr. King began hitting Mr. Jacobs.  Id. at 880.  Mr. Murphy approached

Mr. Jacobs, trading places with Mr. Long, who went over and hit Mr. Sumka.  Id. at

880.  Mr. Sumka briefly ran off but came back about five minutes later.  Id.
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When he did, he saw Mr. Murphy throw a folding knife into the woods, and he

saw Mr. Jacobs lying in a ditch along the road, barely breathing.  Id.  Mr. Murphy

and his companions threatened to kill Mr. Sumka and his family if he said anything,

and Mr. King struck Mr. Sumka in the jaw.  Id.

Following Mr. Murphy’s instructions, Mr. Sumka left the scene with the other

men.  Id.  During the car ride away, they told Mr. Sumka they had cut Mr. Jacobs’s

throat and chest and had severed his genitals.  Id.  The group later went to Mr. King’s

home, where Mr. Jacobs’s son, George, Jr., was staying, in an apparent attempt to kill

him.  Id.  Mr. King’s mother intervened and “thwarted [their] plan.”  Id.  Mr. King

went inside, and the rest of the group left.  Id.

 A passerby found Mr. Jacobs in the ditch with his face bloodied and slashes

across his chest and stomach.  Id.  His genitals had been cut off and his throat slit.

Id.  According to a state criminalist, Mr. Jacobs had been dragged off the road after

his genitals were severed.  Id.  His neck and chest had been cut on the side of the

road, where he bled to death over the course of four to twelve minutes, though it may

have taken longer.  Id.

After Mr. Murphy returned home and confessed to Ms. Jacobs, he was

arrested.  Id.  The State of Oklahoma charged him with Mr. Jacobs’s murder and

sought the death penalty.
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 Procedural HistoryB.

 A jury convicted Mr. Murphy of murder in Oklahoma state court and imposed the

death penalty.  His appeal and post-conviction proceedings have since moved through the

Oklahoma and federal courts as recounted below.

 Although the overall history of Mr. Murphy’s case is complex, the history of the

jurisdictional claim we resolve here can be succinctly summarized.  After Mr. Murphy’s

conviction and death sentence were affirmed on direct appeal, he applied for state post-

conviction relief in 2004, arguing the Oklahoma state courts had lacked jurisdiction to try

him.  The OCCA ordered an evidentiary hearing.  Following the hearing, the state district

court concluded Oklahoma’s jurisdiction was proper because the crime did not occur in

Indian country.  The OCCA affirmed that conclusion in 2005.  Mr. Murphy then sought

federal habeas relief, but the federal district court denied relief in 2007.  Mr. Murphy now

appeals.

 In the interest of thoroughness, and because Mr. Murphy’s case has until now

proceeded in a disjointed fashion, we provide a complete procedural history below.

1. Trial 

 In 2000, a jury in McIntosh County, Oklahoma, convicted Mr. Murphy of first

degree murder under Okla. Stat. tit. 21 § 701.7(A) (1999).  In the penalty phase, the jury

found aggravating circumstances supported the death penalty.  Murphy, 47 P.3d at 879.

In accordance with the jury’s verdict, the trial court imposed a death sentence.  Id.
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2. Direct appeal

 Mr. Murphy raised a variety of trial issues in a direct appeal to the OCCA.  On

May 22, 2002, the OCCA affirmed his conviction.  Id. at 888.  The court also performed

a statutorily mandated sentencing review in which the court considered the aggravating

circumstances in light of the mitigating evidence, including Mr. Murphy’s “mild mental

retardation,” and concluded his death sentence was “factually substantiated and

appropriate.”  Id. at 887-88.3

3. First Application for State Post-Conviction Relief 

On February 7, 2002, while his direct appeal was pending in the OCCA, Mr.

Murphy filed his first application for state post-conviction relief.  See Murphy v. State, 54

P.3d 556, 560 (Okla. Crim. App. 2002).  He asked that his application be held in

abeyance, id. at 566, until the Supreme Court decided its then-pending case of Atkins v.

Virginia, 536 U.S. 304 (2002), which addressed whether the Eighth Amendment

prohibits the execution of “mentally retarded persons,” id. at 306. 

On June 20, 2002, about a month after the OCCA affirmed on direct appeal, the

Supreme Court held in Atkins that the Eighth Amendment “places a substantive

restriction on the State’s power to take the life of a mentally retarded offender.”  Id. at

321 (quotations omitted).  Atkins “[left] to the States the task of developing appropriate

ways to enforce the constitutional restriction.”  Id. at 317 (brackets and quotations

omitted). 

3 On April 21, 2003, the U.S. Supreme Court denied Mr. Murphy’s petition for a
writ of certiorari.  See Murphy v. Oklahoma, 538 U.S. 985 (2003).
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 On September 4, 2002, the OCCA denied relief on all of the issues Mr. Murphy

had raised in his first application for state post-conviction relief except his Atkins claim. 

54 P.3d at 570.  The OCCA used Mr. Murphy’s case to adopt new, post-Atkins

procedures to shield “mentally retarded” persons from execution.  See id. at 567-69. 

These procedures, the OCCA explained, would govern “until such time” as the Oklahoma

legislature enacted an alternative framework.  Id. at 568.  The OCCA remanded to the

state district court “for an evidentiary hearing on the sole issue of [Mr. Murphy’s] claim

of mental retardation in accordance with” the OCCA’s newly announced procedures.  Id.

at 570.

 On remand, the state district court concluded Mr. Murphy “had not raised

sufficient evidence to create a fact question on the issue of mental retardation.”  Murphy

v. State, 66 P.3d 456, 458 (Okla. Crim. App. 2003).  On March 21, 2003, the OCCA

ruled this conclusion was “not clearly erroneous” and affirmed Mr. Murphy’s death

sentence.  Id. at 458, 461.

4. Filing of First Application for Federal Habeas Relief

 On March 5, 2004, Mr. Murphy filed a federal habeas application under 28 U.S.C.

§ 2254 asserting 13 grounds for relief. 

 On August 30, 2004, the U.S. District Court for the Eastern District of Oklahoma

concluded Mr. Murphy’s application contained some claims that had not been exhausted

in Oklahoma state court.  The federal district court directed Mr. Murphy to drop his

unexhausted claims. 
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On September 10, 2004, Mr. Murphy did so by filing an amended application

containing eight claims, all of which were exhausted.  His amended application remained

pending in the federal district court while he pursued additional relief in state court.4

5. Second Application for State Post-Conviction Relief

On March 29, 2004—shortly after he filed his original federal habeas

application—Mr. Murphy returned to state court and filed a second application for post-

conviction relief to exhaust claims he had dropped from his federal habeas application. 

His second application for state post-conviction relief alleged: 

1. Oklahoma lacked jurisdiction because the Major Crimes Act gives the
federal government exclusive jurisdiction to prosecute murders committed
by Indians in Indian country.5

 
2. The OCCA’s earlier denial of a jury trial on the issue of his “mental

retardation” had violated his constitutional rights.
 

3. Oklahoma’s lethal injection protocol violated the Eighth Amendment.

4 The same day he filed his amended application, Mr. Murphy launched a
short-lived appeal.  He sought our review of the district court’s order denying his
request to stay the federal proceedings while he pursued his unexhausted claims in
state court.  Another panel of this court dismissed the appeal for lack of jurisdiction.
See Murphy v. Mullin, No. 04-7094 (10th Cir. Dec. 16, 2004).

5 In Oklahoma, “issues of subject matter jurisdiction are never waived and can
therefore be raised on a collateral appeal.”  Wallace v. State, 935 P.2d 366, 372 (Okla.
Crim. App. 1997); see also Triplet v. Franklin, 365 F. App’x 86, 95 (10th Cir. 2010)
(unpublished) (recognizing that, in Oklahoma, issues of subject matter jurisdiction are not
waivable and can be raised for the first time in collateral proceedings); Wackerly v. State,
237 P.3d 795, 797 (Okla. Crim. App. 2010) (considering jurisdictional claim that crime
occurred on federal land raised in prisoner’s second application for post-conviction
relief); Magnan v. State, 207 P.3d 397, 402 (Okla. Crim. App. 2009) (considering Indian
country jurisdictional challenge and explaining subject matter jurisdiction may be
challenged at any time).
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See Murphy, 124 P.3d at 1200, 1208-09.  The OCCA ordered an evidentiary hearing on

the jurisdictional claim.  Id. at 1199.6

 Evidentiary hearinga.

The state district court held a one-day evidentiary hearing.  Id. at 1201.  Mr.

Murphy argued Oklahoma lacked jurisdiction because the crime occurred in Indian

country and 18 U.S.C. § 1153 provides for exclusive federal jurisdiction over murders

committed by Indians in Indian country.7  The parties agreed that Mr. Murphy and Mr.

Jacobs, both members of the Muscogee (Creek) Nation, were Indians, but they disputed

whether the crime occurred in Indian country, a term defined in 18 U.S.C. § 1151:

6 The OCCA ordered that the hearing answer the following six questions:

(1) Where exactly did the crime occur?
 

(2) Who “owns” title to the property upon which the crime occurred?

(3) If some or all of the crime occurred on an easement, how does
that factor into the ownership question?

 
(4) How much of the crime occurred, if any, on an easement?

 
(5) Did the crime occur in “Indian County,” as defined by 18 U.S.C.

§ 1151?
 

(6) Is jurisdiction over the crime exclusively federal?
 
124 P.3d at 1201 n.3 (paragraph breaks added).

7 “Any Indian who commits against the person or property of another Indian or
other person any of the following offenses, namely, murder . . . within the Indian
country, shall be subject to the same law and penalties as all other persons
committing any of the above offenses, within the exclusive jurisdiction of the United
States.”  18 U.S.C. § 1153(a).
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[T]he term “Indian country” . . . means 
 
(a) all land within the limits of any Indian reservation under the jurisdiction
of the United States Government, notwithstanding the issuance of any
patent, and, including rights-of-way running through the reservation, 
 
(b) all dependent Indian communities within the borders of the United
States whether within the original or subsequently acquired territory
thereof, and whether within or without the limits of a state, and 
 
(c) all Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same.
 

18 U.S.C. § 1151 (paragraph breaks added).  An area qualifies as Indian country if it fits

within any of these three categories.  Mr. Murphy argued the crime occurred in Indian

country under all three categories.8

In December 2004, the state district court concluded state jurisdiction was proper

because the crime had occurred on state land.  See 124 P.3d at 1200, 1202.  The court,

however, addressed only one of Mr. Murphy’s three theories.  Id. at 1207.  It concluded

the land was not an Indian allotment under § 1151(c), but it failed to address whether the

location was (a) part of the Creek Reservation or (b) part of a dependent Indian

community.  See id. (noting the state district court failed to address these questions

although the OCCA had “clearly asked” it to do so).  Although the state district court

viewed these matters as outside the scope of the evidentiary hearing, it allowed Mr.

8 In this appeal, however, he argues the location of the crime qualifies under
the reservation clause of subsection (a) and the allotment clause of subsection (c).
Because we agree with him that the crime occurred on an Indian reservation, we do
not reach his allotment argument.
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Murphy to make an offer of proof on his other two theories.  Id.
9  The court ultimately

ruled the State’s exercise of criminal jurisdiction was proper and denied relief.  Id. at

1202.

 Appeal to the OCCAb.

 Mr. Murphy appealed to the OCCA.  On December 7, 2005, the OCCA denied

relief on his jurisdictional and Eighth Amendment claims but granted limited relief on the

Atkins claim.  See id. at 1209.

On the jurisdictional issue, the OCCA found the record did not support some

of the state district court’s determinations, but it affirmed the ultimate determination

that Oklahoma’s jurisdiction was proper.  Id. at 1201-08.  The OCCA accepted the

state district court’s findings regarding where the crime unfolded, but it rejected the

court’s conclusion that Oklahoma owned the road and the ditch abutting it.  Id. at

1202.  Rather, the OCCA concluded, Oklahoma’s “interest in the area in question is

in the nature of an easement or right-of way.”  Id.  The Creek Nation had long owned

9 On the reservation question that concerns us here, Mr. Murphy argued:

[T]he homicide occurred within the boundaries of the Creek Nation,
which qualifies as Indian county because of its status as a reservation
under federal jurisdiction.  Unlike some other tribes, the Creek treaty
lands were not disestablished or diminished by the acts of allotment and
other federal legislation adopted in the early 20th century.  As of 1999,
the entirety of the historic Creek Nation lands thus remained Indian
country, regardless of non-Indian ownership of particular tracts within
those boundaries.
 

Def. Tr. Br. at 12 (filed Nov. 16, 2004), State Post-Conviction Record, OCCA Case
No. PCD-2004-321, Vol. 1 at 66 (citing Solem v. Bartlett, 465 U.S. 463 (1984)).
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the land in question when, under a statute enacted in 1902, Oklahoma received the

right to build a public highway.  Id. at 1203.  Tracing the history of the specific tract

where the crime occurred, the OCCA concluded it had passed in the early twentieth

century from the Creek Nation to Lizzie Smith, a member of the Creek Nation, and

that all interest in the land—except for a restricted 1/12 mineral interest—had since

been conveyed to non-Indians.  See id. at 1204-06.  The OCCA concluded this Indian

interest was insufficient to qualify the land as an Indian allotment under § 1151(c):

“A fractional interest in an unobservable mineral interest is insufficient contact with

the situs in question to deprive the State of Oklahoma of criminal jurisdiction.”  Id. at

1206.10

The OCCA criticized the state district court for not addressing whether the crime

was committed within the Creek Reservation or within a dependent Indian community,

but it concluded the error was harmless because Mr. Murphy had been afforded a chance

“to make an extended offer of proof.”  Id. at 1207.  The OCCA said that the evidence,

had it been admitted, was “insufficient” to show “that the tract in question qualifies as a

reservation or dependent Indian community.”  Id.

With respect to the reservation theory, the OCCA acknowledged our decision in

Indian Country, U.S.A., Inc. v. Oklahoma ex rel. Oklahoma Tax Commission, 829 F.2d

967 (10th Cir. 1987), cert. denied, 487 U.S. 1218 (1988), where we recognized the Creek

10 We discuss the OCCA’s decision regarding Mr. Murphy’s allotment theory
under § 1151(c) because it forms part of the procedural history of this case, but we
offer no comment on the merits of the OCCA’s decision on this front.  Our opinion is
limited to the reservation question under § 1151(a).
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Reservation still exists but reserved the question whether its 1866 boundaries remain

intact, 829 F.2d at 975-76.  See 124 P.3d at 1207-08 (discussing Indian Country, U.S.A.).

The OCCA stated:  “If the federal courts remain undecided on this particular issue, we

refuse to step in and make such a finding here.”  Id. at 1208.11

As for the two non-jurisdictional issues Mr. Murphy raised in his second post-

conviction application, the OCCA granted limited relief on one and denied relief on the

other.  First, it reversed course on the Atkins issue and found Mr. Murphy had provided

sufficient evidence to create a factual question for a jury on his “mental retardation

claim.”  Id.  It therefore ordered the case remanded.  Id.  Second, the OCCA ruled Mr.

Murphy had waived his Eighth Amendment challenge to Oklahoma’s lethal injection

protocol by failing to raise it earlier.  Id. at 1209. 

In summary, the OCCA rejected the jurisdictional challenge and the Eighth

Amendment claim, but it remanded for a jury trial on Mr. Murphy’s Atkins claim.12

11 The OCCA also rejected the dependent Indian community theory under
§ 1151(b).  See 124 P.3d at 1208.  That ruling is not before us because Mr. Murphy
now raises only the allotment and reservation theories.

12 Mr. Murphy petitioned the U.S. Supreme Court for certiorari on two aspects of
the OCCA’s jurisdictional decision:  (1) whether Oklahoma lacked jurisdiction because
the crime occurred on a restricted Indian allotment under § 1151(c) and (2) whether
Oklahoma lacked jurisdiction because the crime occurred within the limits of an Indian
reservation under § 1151(a).  The Supreme Court called for the views of the United
States, and the Solicitor General filed a brief arguing the Court should deny Mr.
Murphy’s petition because the OCCA had correctly determined that the crime was not
within the exclusive jurisdiction of the federal government.  See Brief for the United
States as Amicus Curiae, Murphy v. Oklahoma, No. 05-10787, 2007 WL 1319320, at *4. 
The Supreme Court denied Mr. Murphy’s petition for certiorari without comment. 
Murphy v. Oklahoma, 551 U.S. 1102 (2007).
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 Atkins trial and appealc.

 Following a September 2009 trial in the state district court, a jury in McIntosh

County rejected Mr. Murphy’s claim of “mental retardation.”  Murphy v. State, 281 P.3d

1283, 1287 (Okla. Crim. App. 2012) (discussing jury trial).  But the trial judge declared a

mistrial based on an error of state law and reset the case for a new trial.  Id.
13

Before the re-trial, the State moved to terminate further proceedings.  A state

statute had supplanted the OCCA’s Atkins procedures and provided that no defendant

who received an intelligence quotient (“I.Q.”) score of 76 or above could “be considered

mentally retarded.”  Okla. Stat. tit. 21 § 701.10b(C); see also 281 P.3d at 1287-89.

Because Mr. Murphy had received an I.Q. score of 80 on one test and 82 on another, the

trial court granted the State’s motion and terminated proceedings on January 27, 2011.

281 P.3d at 1288.

Mr. Murphy appealed and raised four propositions of error to the OCCA.  Id. at

1287.  On April 5, 2012, the OCCA ruled the district court had properly relied on the new

state law.  Id. at 1289.  The OCCA rejected all of Mr. Murphy’s claims, thus concluding

proceedings on the second post-conviction application.  Id. at 1294.

6. Federal District Court Proceedings on First Federal Habeas Application

On December 28, 2005, after the OCCA rejected his jurisdictional and Eighth

Amendment claims but before the conclusion of the Atkins proceedings, Mr. Murphy

13 The court declared a mistrial because neither side had been afforded its full
complement of peremptory challenges—a structural error under Oklahoma law at the
time.  See 281 P.3d at 1287 & n.1.
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moved to amend his federal habeas application.  The district court granted the motion and

allowed Mr. Murphy to add two newly exhausted claims:  (1) the challenge to

Oklahoma’s jurisdiction, and (2) the Eighth Amendment lethal-injection challenge. 

These two claims were added to Mr. Murphy’s eight previously exhausted federal claims,

which were still pending. 

On August 1, 2007, the district court entered an opinion and order denying all ten

claims in Mr. Murphy’s habeas application.  Murphy v. Sirmons, 497 F. Supp. 2d 1257,

1294-95 (E.D. Okla. 2007). 

On the jurisdictional claim, Mr. Murphy argued the crime had occurred in Indian

country under just two theories:  (1) the land was part of the Creek Reservation under

§ 1151(a) and (2) the land was an Indian allotment under § 1151(c).  Id. at 1288. 

Applying the Antiterrorism and Effective Death Penalty Act (“AEDPA”), 28 U.S.C.

§ 2254(d), the district court ruled that the OCCA’s decisions against Mr. Murphy on

these theories were neither contrary to nor an unreasonable application of clearly

established federal law.  See 497 F. Supp. 2d at 1286-92.

The district court rejected Mr. Murphy’s other claims but granted him three

certificates of appealability (“COAs”)14 to challenge his counsel’s effectiveness, one of

the death-eligibility aggravating circumstances, and the trial court’s failure to define life

without parole for the jury.

14 “[A] prisoner who was denied habeas relief in the district court must first
seek and obtain a COA from a circuit justice or judge” before an appeal can be heard.
Miller-El v. Cockrell, 537 U.S. 322, 335-36 (2003); see 28 U.S.C. § 2253(c).
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7. First Appeal to the Tenth Circuit (No. 07-7068) 

Mr. Murphy appealed to this court.  On November 16, 2007, we abated the appeal

to await resolution of Mr. Murphy’s then-pending Atkins claim in Oklahoma state court. 

8. Second Application for Federal Habeas Relief

 On April 26, 2012, following the OCCA’s final denial of his Atkins claim, Mr.

Murphy filed a second § 2254 application in the Eastern District of Oklahoma that

challenged the OCCA’s resolution of the Atkins issue.15  The district court denied relief. 

Murphy v. Trammell, No. CIV-12-191-RAW-KEW, 2015 WL 2094548, at *13 (E.D.

Okla. May 5, 2015) (unpublished). 

9. This Consolidated Appeal

 Mr. Murphy sought to appeal from the district court’s denial of relief on his

second § 2254 habeas application.  We consolidated that appeal (No. 15-7041) with his

appeal from the denial of his first habeas application (No. 07-7068) to form this case.

  Mr. Murphy raises eight issues.  Because he obtained COAs for each one,16 our

jurisdiction is proper under 28 U.S.C. § 2253(a), (c)(1)(A).

 15 The district court treated the application as second and successive and
transferred it to this court.  We concluded that at least a portion of Mr. Murphy’s Atkins

challenge could proceed and ordered a partial remand.  In re Murphy, No. 12-7055, at 2
(10th Cir. Nov. 1, 2012) (unpublished order).

16 The district court granted Mr. Murphy three COAs and we granted five more. 
The district court granted COAs for Mr. Murphy’s arguments regarding:  (1) ineffective
assistance of counsel, (2) the “heinous, atrocious, or cruel” aggravating circumstance, and
(3) the trial court’s failure to define “life without parole” for the jury.  In June 2015, we
ordered Mr. Murphy to file a motion for additional COAs across both appeals.  We
granted COAs for his claims regarding:  (1) victim-impact statements, (2) Oklahoma’s

Continued . . .
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 As to one of the issues—whether Oklahoma or the federal government had

jurisdiction over the murder case—we granted the motion of the Muscogee (Creek)

Nation and the Seminole Nation of Oklahoma to file a joint amici brief.17  We likewise

permitted the United Keetoowah Band of Cherokee Indians in Oklahoma to file an

amicus brief.  The Tribes also participated at oral argument.

II.   LEGAL BACKGROUND

We conclude the crime occurred on the Creek Reservation and therefore the

Oklahoma courts lacked jurisdiction.  This section addresses the law applicable to the

jurisdictional issue.  We begin with (A) our standard of review and then address (B) the

substantive law of Indian country jurisdiction.

 Standard of ReviewA.

The parties disagree over the standard of review that should apply to Mr.

Murphy’s jurisdictional claim.  The State contends AEDPA’s deferential standard should

apply.  Mr. Murphy disagrees and argues we should review his claim de novo.  We begin

by discussing this disagreement, but we choose not to resolve it because Mr. Murphy

                                                                                                                               
jurisdiction, (3) the district court’s refusal to stay and abate proceedings on his first
federal habeas application, (4) Oklahoma’s procedural handling of his Atkins claim, and
(5) cumulative error.  Murphy v. Warrior, Nos. 07-7068 & 15-7041, at 1-2 (10th Cir. Jan.
6, 2016) (unpublished order).  All eight issues are properly before us in this appeal, but
our resolution of the jurisdictional claim obviates the need to address the other seven
issues.

17 Because this case concerns the Creek Reservation, we refer to the Tribes’
joint brief with the shorthand “Creek Nation Br.”
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prevails even under AEDPA review.  Because we assume the AEDPA standard applies,

we then go on to describe it.

1. The Parties’ Dispute

As we discuss in greater detail below, AEDPA generally requires federal habeas

courts to defer to state court decisions.  Mr. Murphy argues AEDPA does not apply

when, as here, a state court denies a defendant’s challenge to the state court’s subject

matter jurisdiction.  AEDPA deference, he maintains, “presupposes” the state court had

jurisdiction to decide a given claim in the first place.  Aplt. Br. at 26.  Because the

question of Indian country jurisdiction implicates tribal and federal sovereignty interests,

he also contends that federal courts, unconstrained by AEDPA, must make the final

determination over the jurisdictional issue.  And he argues that applying AEDPA to

jurisdictional claims would pose separation-of-powers and other constitutional problems.

The State responds that nothing in AEDPA says subject matter jurisdiction claims

should be reviewed de novo.  It notes Mr. Murphy has failed to cite a case in support of

his view that AEDPA does not apply to jurisdictional questions.  It argues Mr. Murphy

has waived any argument against AEDPA’s application because he supported the district

court’s application of AEDPA below.  The State also disputes his constitutional

arguments. 

We need not decide whether this issue is waivable, whether Mr. Murphy has

waived it here, or even whether AEDPA is the appropriate standard.  We choose to

assume without deciding that AEDPA applies. 
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We took this approach in Magnan v. Trammell, 719 F.3d 1159 (10th Cir. 2013).

Both sides agree Magnan left open the question of whether AEDPA applies to Indian

country jurisdictional claims.  Magnan concerned an Indian defendant whom an

Oklahoma state court had sentenced to death.  Id. at 1160-61.  The defendant challenged

the state court’s jurisdiction.  Id. at 1163.  We assumed without deciding that AEDPA

applied and concluded that, even under AEDPA’s deferential standard, the OCCA had

erred in concluding Oklahoma had jurisdiction over the case.  Id. at 1160-61, 1164.18  We

held the crime occurred in Indian country, making jurisdiction exclusively federal.  We

ordered Mr. Magnan released from state custody without resolving the “difficult

question” of whether AEDPA constrains federal court review of a state court’s

jurisdictional ruling regarding Indian country.  Id. at 1164, 1176-77.19  As in Magnan, we

can assume without deciding that AEDPA applies because Mr. Murphy is entitled to

relief even under that formidable standard of review. 

2. The AEDPA Standard 

We first discuss AEDPA’s general framework and then focus on the statute’s

“contrary to” clause because that provision guides our analysis.

18 See also Yellowbear v. Att’y Gen. of Wyo., 380 F. App’x 740, 743 (10th Cir.
2010) (unpublished) (leaving open the question of whether AEDPA applies and
concluding on federal habeas review of state murder case that Wyoming Supreme
Court’s ruling on Indian reservation issue in favor of state jurisdiction should be
affirmed regardless of whether de novo or AEDPA standard applied).

19 Mr. Magnan was later convicted in federal court of three counts of murder in
Indian country.  We affirmed his convictions.  See United States v. Magnan, __ F.3d
__, No. 16-7043, 2017 WL 3082157, at *1, *4 (10th Cir. July 20, 2017).
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 Overviewa.

“AEDPA erects a formidable barrier to federal habeas relief for prisoners whose

claims have been adjudicated in state court.”  Burt v. Titlow, 134 S. Ct. 10, 16 (2013).

When a state court adjudicates a claim on the merits, AEDPA prohibits federal courts

from granting habeas relief unless the state court’s adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or
 

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court
proceeding.

 
28 U.S.C. § 2254(d)(1)-(2).  “If this standard is difficult to meet, that is because it was

meant to be.”  Harrington v. Richter, 562 U.S. 86, 102 (2011).20

Section 2254(d) provides three ways to overcome AEDPA deference.  Two appear

in § 2254(d)(1), which provides that a state prisoner can qualify for habeas relief by

showing a state court decision was (1) “contrary to” or (2) “involved an unreasonable

application of” federal law that was clearly established by the Supreme Court.  28 U.S.C.

§ 2254(d)(1); see Bell v. Cone, 535 U.S. 685, 694 (2002) (explaining the “contrary to”

and “unreasonable application” clauses each carry “independent meaning”).  The third

way, in § 2254(d)(2), requires a state prisoner to show that a state court decision was

20 AEDPA concerns federal court deference to the decisions of state courts.  Our
review of the federal district court’s application of AEDPA is de novo.  See Frost v.

Pryor, 749 F.3d 1212, 1223 (10th Cir. 2014) (“[W]e review the district court’s legal
analysis of the state court decision de novo and its factual findings, if any, for clear
error.” (quotations omitted)).
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based on an unreasonable factual determination.  See 28 U.S.C. § 2254(d)(2).  Thus,

“[e]ach of AEDPA’s three prongs—contrary to clearly established federal law,

unreasonable application of clearly established federal law, and unreasonable

determination of the facts—presents an independent inquiry.”  Budder v. Addison, 851

F.3d 1047, 1051 (10th Cir. 2017).

Mr. Murphy makes arguments based on all three, but because we need apply

only § 2254(d)(1)’s “contrary to” provision to resolve this case, we restrict our

discussion to that clause.

 The “contrary to” clauseb.

When a state court adjudicates a prisoner’s federal claim on the merits, review

under § 2254(d)(1)’s “contrary to” clause proceeds in three steps.

First, we must decide whether there is clearly established federal law that

applies to the claim.  See House v. Hatch, 527 F.3d 1010, 1015 (10th Cir. 2008)

(“Whether the law is clearly established is the threshold question under

§ 2254(d)(1).”).  In discerning what law is “clearly established,” we must look only

to the decisions of the Supreme Court, see Parker v. Matthews, 567 U.S. 37, 48-49

(2012) (per curiam) (explaining circuit precedent “cannot form the basis for habeas

relief under AEDPA”), and we must “measure state-court decisions against [the

Supreme] Court’s precedents as of the time the state court renders its decision,”
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Greene v. Fisher, 565 U.S. 34, 38 (2011) (emphasis and quotations omitted).21

Within this set of cases, “‘clearly established Federal law’ for purposes of

§ 2254(d)(1) includes only the holdings, as opposed to the dicta, of [the Supreme]

Court’s decisions.”  White v. Woodall, 134 S. Ct. 1697, 1702 (2014) (brackets and

quotations omitted).

Second, if we can identify clearly established law, we then must assess whether

the state court’s decision was “contrary to” that law.  See 28 U.S.C. § 2254(d)(1); see

also House, 527 F.3d at 1018.  “The word ‘contrary’ is commonly understood to mean

‘diametrically different,’ ‘opposite in character or nature,’ or ‘mutually opposed.’” 

Williams v. Taylor, 529 U.S. 362, 405 (2000) (controlling opinion of O’Connor, J.)

(quoting Webster’s Third New International Dictionary 495 (1976)).  A state court

decision violates the “contrary to” clause if it “applies a rule that contradicts the

governing law set forth in [the Supreme Court’s] cases.”  Id.  If the state court identifies

and applies “the correct legal rule,” its decision will not be “contrary to” federal law, but

the state court’s application of the correct rule can still be evaluated under § 2254(d)(1)’s

“unreasonable application” clause.  Id. at 406. 

Third, if the state court rendered a decision that was “contrary to” clearly

established Supreme Court precedent by applying the wrong legal test, we do not

necessarily grant relief; rather, we review the claim applying the correct law.  Put

21 Similarly, “review under § 2254(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the merits.”  Cullen v. Pinholster,
563 U.S. 170, 181 (2011).
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differently, “it is . . . a necessary prerequisite to federal habeas relief that a prisoner

satisfy the AEDPA standard of review,” but habeas relief does not “automatically issue if

a prisoner satisfies the AEDPA standard.”  Horn v. Banks, 536 U.S. 266, 272 (2002).  By

showing the state court decision was “contrary to” clearly established federal law, the

prisoner surmounts AEDPA, and the federal habeas court “must then resolve the claim

without the deference AEDPA otherwise requires.”  Panetti v. Quarterman, 551 U.S.

930, 953 (2007); see also Williams, 529 U.S. at 406 (explaining that if “the state-court

decision falls within” the “contrary to” clause, “a federal court will be unconstrained by

§ 2254(d)(1)”); Milton v. Miller, 744 F.3d 660, 670-71 (10th Cir. 2014) (concluding

OCCA’s decision was “contrary to” clearly established federal standard and reviewing

claim de novo).

As previously mentioned, we choose to assume that AEDPA supplies our standard

of review and now turn to the substantive law governing Indian country jurisdiction.

 Indian Country JurisdictionB.

Understanding the Indian country jurisdiction issue in this case requires

background knowledge about (1) reservations, (2) the Major Crimes Act, (3) the

meaning of “Indian country,” and (4) how a reservation can be disestablished or

diminished.  We address these topics below.

1. Reservations

 The federal government began creating Indian reservations during the

nineteenth century.  See Felix S. Cohen’s Handbook of Federal Indian Law 60 (Nell

Jessup Newton ed., 2012) [hereinafter “Cohen”].  “During the 1850s, the modern
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meaning of Indian reservation emerged, referring to land set aside under federal

protection for the residence or use of tribal Indians, regardless of origin.”  Id. at 190-

91.  “[T]he term [‘Indian reservation’] has come to describe federally-protected

Indian tribal lands, meaning those lands which Congress has set apart for tribal and

federal jurisdiction.”  Indian Country, U.S.A., 829 F.2d at 973 (citation and

quotations omitted).  As we explain further below, the term “Indian country” includes

not only reservations but other lands as well.

2. The Major Crimes Act 

The Major Crimes Act is the jurisdictional statute at the heart of this case.  It

applies to enumerated crimes committed by Indians in “Indian country.”  When the Major

Crimes Act applies, jurisdiction is exclusively federal.  See Negonsott v. Samuels, 507

U.S. 99, 103 (1993) (“[F]ederal jurisdiction over the offenses covered by the Indian

Major Crimes Act is exclusive of state jurisdiction.” (quotations omitted)); United States

v. Sands, 968 F.2d 1058, 1062 (10th Cir. 1992) (“The State of Oklahoma does not have

jurisdiction over a criminal offense committed by one Creek Indian against another in

Indian country.”); Cravatt v. State, 825 P.2d 277, 279 (Okla. Crim. App. 1992) (“[Q]uite

simply the State of Oklahoma does not have jurisdiction over crimes committed by or

against an Indian in Indian Country.” (quotations omitted)).  “The policy of leaving

Indians free from state jurisdiction and control is deeply rooted in the Nation’s history.” 

Rice v. Olson, 324 U.S. 786, 789 (1945) (citing Worcester v. Georgia, 31 U.S. (6 Pet.)

515 (1832)).

The current version of the Major Crimes Act provides in relevant part: 
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Any Indian who commits against the person or property of another Indian
or other person any of the following offenses, namely, murder . . . within
the Indian country, shall be subject to the same law and penalties as all
other persons committing any of the above offenses, within the exclusive
jurisdiction of the United States.
 

18 U.S.C. § 1153(a).  If the Major Crimes Act applies to an Indian defendant, he or she

“shall be tried in the same courts and in the same manner as are all other persons

committing such offense within the exclusive jurisdiction of the United States.”  18

U.S.C. § 3242.

 The parties agree that Mr. Murphy and Mr. Jacobs, both members of the Creek

Nation, qualify as Indians for purposes of the Major Crimes Act.  See 124 P.3d at 1200;

see also Aplt. Br. at 20; Aplee. Br. at 11.22  Murder is among the Act’s enumerated

offenses.  See 18 U.S.C. § 1153(a).  The dispute centers on whether the crime occurred in

Indian country, in particular on the Creek Reservation.  Before we discuss the meaning of

Indian country, we provide the following history of the Major Crimes Act because it aids

our analysis. 

 In Ex parte Crow Dog, 109 U.S. 556 (1883), the Supreme Court held that federal

and territorial courts lacked jurisdiction to try an Indian for the murder of another Indian

committed in Indian country.  Id. at 572.  In response, Congress passed the Major Crimes

Act in 1885.  See Act of Mar. 3, 1885, ch. 341, § 9, 23 Stat. 362, 385; Keeble v. United

22 Whether the Major Crimes Act applies does not depend on whether the
victim is an Indian.  See 18 U.S.C. § 1153(a) (reaching crimes against an Indian “or
other person”).
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States, 412 U.S. 205, 209-10 (1973) (discussing Ex parte Crow Dog and legislative

response).  As originally enacted, the Major Crimes Act provided:

[A]ll Indians, committing against the person or property of another Indian
or other person any of the following crimes, namely, murder . . . within any
Territory of the United States, and either within or without an Indian
reservation, shall be subject therefor to the laws of such Territory relating
to said crimes . . . ; and all such Indians committing any of the above
crimes against the person or property of another Indian or other person
within the boundaries of any State of the United States, and within the
limits of any Indian reservation, shall be subject to the same laws, tried in
the same courts and in the same manner, and subject to the same penalties
as are all other persons committing any of the above crimes within the
exclusive jurisdiction of the United States. 
 

§ 9, 23 Stat. at 385.  Thus, unlike the current law, which applies in “Indian country,” the

original Act applied to crimes committed in federal territories and “within the boundaries

of any State of the United States, and within the limits of any Indian reservation.”  Id.

(emphasis added); see also United States v. Kagama, 118 U.S. 375, 377-78, 383-85

(1886) (discussing original Act and upholding its constitutionality). 

 In cases decided in the late nineteenth and early twentieth centuries, the

Supreme Court explained that the Major Crimes Act applied to crimes committed

within the boundaries of Indian reservations regardless of the ownership of the

particular land on which the crimes were committed.  See United States v. Celestine,

215 U.S. 278, 284-87 (1909); United States v. Thomas, 151 U.S. 577, 585-86 (1894).

The Court explained in Celestine that reservation status depends on the boundaries

Congress draws, not on who owns the land inside the reservation’s boundaries:

“[W]hen Congress has once established a reservation, all tracts included within it

remain a part of the reservation until separated therefrom by Congress.”  215 U.S. at
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285.  This understanding of reservations has continued.  See Solem v. Bartlett, 465

U.S. 463, 470 (1984) (“Once a block of land is set aside for an Indian Reservation

and no matter what happens to the title of individual plots within the area, the entire

block retains its reservation status until Congress explicitly indicates otherwise.”

(citing Celestine, 215 U.S. at 285)).

3. Indian Country

 In 1948, Congress amended the Major Crimes Act and codified the definition

of “Indian country.”  See Act of June 25, 1948, ch. 645, 62 Stat. 683, 757; see also

Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 528-30 (1998)

(discussing term’s case-law origins); Cohen at 189-90 (discussing codification).

Within the definition, Congress included the boundaries-based concept of

reservations that had developed in the case law under the Major Crimes Act.23  Under

18 U.S.C. § 1151, “Indian country” means:

(a) all land within the limits of any Indian reservation under the jurisdiction
of the United States Government, notwithstanding the issuance of any
patent, and, including rights-of-way running through the reservation, 
 
(b) all dependent Indian communities within the borders of the United
States whether within the original or subsequently acquired territory
thereof, and whether within or without the limits of a state, and 
 
(c) all Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same.

23 Before the 1948 codification, Congress in 1932 had also provided that the
Major Crimes Act would apply to enumerated crimes committed by Indians “on and
within any Indian reservation under the jurisdiction of the United States Government,
including rights of way running through the reservation.”  Act of June 28, 1932, 47
Stat. 336, 337.
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18 U.S.C. § 1151 (paragraph breaks added).24  If an area qualifies under any of these

definitions, it is Indian country.  See Okla. Tax Comm’n v. Sac & Fox Nation, 508

U.S. 114, 123 (1993) (“Congress has defined Indian country broadly to include

formal and informal reservations, dependent Indian communities, and Indian

allotments, whether restricted or held in trust by the United States.”); see also Indian

Country, U.S.A., 829 F.2d at 973 (“A formal designation of Indian lands as a

‘reservation’ is not required for them to have Indian country status.”).  Id.

 At the same time Congress enacted this definition of Indian country, it also

amended the Major Crimes Act so that it would apply in Indian country as defined in

the statute.  See 62 Stat. at 758.  Thus, the Major Crimes Act now applies in all of

Indian country, see 18 U.S.C. § 1153(a), not only reservation land.

 Within § 1151’s definition of Indian country, the § 1151(a) reservation clause

concerns us here.  Congress provided that “Indian country” includes “all land within

the limits of any Indian reservation under the jurisdiction of the United States

Government, notwithstanding the issuance of any patent, and, including rights-of-

way running through the reservation.”  18 U.S.C. § 1151(a) (emphasis added).  Thus,

land within the boundaries of an Indian reservation is in “Indian country.”  

24 “Indian country” carries a different meaning for certain laws relating to
intoxicants.  See 18 U.S.C. §§ 1154, 1156; see also 18 U.S.C. § 1151 (defining
“Indian country” “[e]xcept as otherwise provided in sections 1154 and 1156 of this
title”).  These exceptions are not relevant here.
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 The Supreme Court confirmed this understanding in Seymour v.

Superintendent of Washington State Penitentiary, 368 U.S. 351 (1962).  In that case,

an Indian sought federal habeas relief after being convicted in Washington state court

of burglary, one of the Major Crimes Act’s enumerated offenses.  See 18 U.S.C.

§ 1153(a); see also Seymour, 368 U.S. at 352 n.2.  He argued the United States had

exclusive jurisdiction because the crime occurred within an Indian reservation and

therefore within Indian country.  See 368 U.S. at 352-54.  The State of Washington

argued that even though the crime occurred on land within the reservation’s borders,

the particular parcel was owned by a non-Indian.  See id. at 357.  Ruling for the

Indian petitioner, the Supreme Court said Congress’s definition of Indian country in

§ 1151(a) “squarely put to rest” this argument.  Id.  “Since the burglary with which

[the defendant] was charged occurred on property plainly located within the limits of

[the] reservation, the courts of Washington had no jurisdiction to try him for that

offense.”  Id. at 359.  Under § 1151(a), therefore, all lands within the boundaries of a

reservation have Indian country status.

4. Reservation Disestablishment and Diminishment

 Only Congress can disestablish or diminish a reservation.25  In Lone Wolf v.

Hitchcock, 187 U.S. 553 (1903), the Supreme Court said Congress has the power to

25 The terms “disestablished” and “diminished” “have at times been used
interchangeably,” but “disestablishment generally refers to the relatively rare
elimination of a reservation while diminishment commonly refers to the reduction in
size of a reservation.”  Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1017 (8th Cir.
1999).  Here, the State argues Congress disestablished the Creek Reservation.
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unilaterally abrogate treaties made with Indian tribes.  Id. at 566.  “Congress

possesses plenary power over Indian affairs, including the power to modify or

eliminate tribal rights.”  South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343

(1998).  This includes the power to eliminate or reduce a reservation against a tribe’s

wishes and without its consent.  See Solem, 465 U.S. at 470 n.11 (explaining the Lone

Wolf Court “decided that Congress could diminish reservations unilaterally”).

Because “only Congress can alter the terms of an Indian treaty by diminishing a

reservation,” the Supreme Court has said the “touchstone” of whether a reservation’s

boundaries have been altered is congressional purpose.  Yankton Sioux Tribe, 522

U.S. at 343; see also Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 588 n.4 (1977)

(“The focus of our inquiry is congressional intent.”).

 Having recognized Congress’s power to disestablish and diminish Indian

reservations, the Supreme Court also has developed a framework to determine

whether Congress has exercised its power with respect to a given reservation.  We

next discuss (a) the presumption against disestablishment and diminishment, (b)

Congress’s pursuit of a policy called allotment and its relationship to reservation

borders, and (c) the Supreme Court’s three-part Solem test for determining whether

Congress has altered a reservation’s boundaries.

 Presumption against disestablishment and diminishmenta.

Courts do not lightly infer that Congress has exercised its power to disestablish

or diminish a reservation.  See DeCoteau v. Dist. Cty. Court for the Tenth Judicial

Dist., 420 U.S. 425, 444 (1975) (“[The Supreme] Court does not lightly conclude that
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an Indian reservation has been terminated.”).  Indeed, the Supreme Court has said

courts must approach these issues with a “presumption” that Congress did not intend

to disestablish or diminish a reservation.  Solem, 465 U.S. at 481; see also Absentee

Shawnee Tribe v. Kansas, 862 F.2d 1415, 1417 (10th Cir. 1988) (“With regard to acts

of Congress subsequent to the establishment of the reservation, the courts adopt an

interpretational policy against diminishing an Indian reservation.”).26  Congress can

do so, but its intent “must be ‘clear and plain.’”  Yankton Sioux Tribe, 522 U.S. at

343 (quoting United States v. Dion, 476 U.S. 734, 738-39 (1986)); see also Solem,

465 U.S. at 470 (explaining Congress must “clearly evince an intent to change

boundaries before diminishment will be found” (quotations omitted)); id. at 476

(discussing a statute’s lack of “explicit expression of congressional intent to

diminish” and finding reservation preserved); DeCoteau, 420 U.S. at 444 (“[The

Supreme Court] requires that the congressional determination to terminate . . . be

expressed on the face of the Act or be clear from the surrounding circumstances and

legislative history.” (ellipsis in original) (quotations omitted)).

26 The presumption against reservation disestablishment and diminishment
accords with the general principle that an intent “to abrogate or modify a treaty is not
to be lightly imputed to the Congress.”  Menominee Tribe of Indians v. United States,
391 U.S. 404, 413 (1968) (quotations omitted); see also South Dakota v. Bourland,
508 U.S. 679, 687 (1993).
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 The policy of allotmentb.

The Supreme Court’s test, discussed below, for determining whether Congress

intended to disestablish or diminish a reservation developed after Congress pursued a

policy known as allotment.

Following decades of setting aside “large sections of the western States and

Territories . . . for Indian reservations,” Congress in the late nineteenth century

adopted “the view that the Indians tribes should abandon their nomadic lives on the

communal reservations and settle into an agrarian economy on privately-owned

parcels of land.”  Solem, 465 U.S. at 466.27  This policy involved Congress dividing,

or “allotting,” communal Indian lands into individualized parcels for private

ownership by tribal members.  Not incidentally, the policy also “open[ed] up

unallotted lands for non-Indian settlement,” allowing these “surplus” lands to be sold

to non-Indians.  Id. at 467.  Laws designed “to force Indians onto individual

allotments carved out of reservations and to open up unallotted lands for non-Indian

settlement” are often referred to as “surplus land acts.”  Id.

Allotment on its own does not disestablish or diminish a reservation.  See

Mattz v. Arnett, 412 U.S. 481, 497 (1973) (explaining allotment can be “completely

consistent with continued reservation status”).  But Congress, in passing surplus land

27 Or, as the Supreme Court described the policy at the time, “Of late years a
new policy has found expression in the legislation of Congress,[] a policy which
looks to the breaking up of tribal relations, the establishing of the separate Indians in
individual homes . . . .”  In re Heff, 197 U.S. 488, 499 (1905), overruled in part by

United States v. Nice, 241 U.S. 591, 601 (1916).
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acts, has altered the boundaries of some reservations.  See Solem, 465 U.S. at 469

(“[S]ome surplus land acts diminished reservations, and other surplus land acts did

not.” (citations omitted)).

Congress pursued the allotment policy on a national scale in the 1887 General

Allotment Act.  See Act of Feb. 8, 1887, ch. 119, 24 Stat. 388.28  That law, however,

did not affect all Indian tribes and reservations.  The Creek Nation was not included

in the General Allotment Act.  See § 8, 24 Stat. at 391.  By the early twentieth

century, “Congress was dealing with the surplus land question on a reservation-by-

reservation basis, with each surplus land act employing its own statutory language,

the product of a unique set of tribal negotiation and legislative compromise.”  Solem,

465 U.S. at 467.

During the allotment era, Congress “anticipated the imminent demise” of

reservations.  Id. at 468; see also id. (“[M]embers of Congress voting on the surplus

land acts believed to a man that within a short time—within a generation at most—

the Indian tribes would enter traditional American society and the reservation system

would cease to exist.”); see also Yankton Sioux Tribe, 522 U.S. at 343 (explaining

Congress “assumed that the reservation system would fade over time”).

28 The policy of the General Allotment Act, the Supreme Court has said, “was
to continue the reservation system and the trust status of Indian lands, but to allot
tracts to individual Indians for agriculture and grazing.  When all the lands had been
allotted and the trust expired, the reservation could be abolished.”  Mattz, 412 U.S. at
496.
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The Supreme Court has said this general hostility to reservations and Indian

communal life does not establish that a particular reservation was disestablished:

 Although the Congresses that passed the surplus land acts
anticipated the imminent demise of the reservation and, in fact, passed
the acts partially to facilitate the process, we have never been willing to
extrapolate from this expectation a specific congressional purpose of
diminishing reservations with the passage of every surplus land act.
Rather, it is settled law that some surplus land acts diminished
reservations, and other surplus land acts did not.
 

Solem, 465 U.S. at 468-69 (citations omitted); see also Pittsburg & Midway Coal

Mining Co. v. Yazzie, 909 F.2d 1387, 1395 (10th Cir. 1990) (explaining

congressional belief “that all reservations would be temporary is irrelevant in

determining whether the boundaries of a specific reservation were being diminished

by the language of a given statute”).  Whether there was “a specific congressional

purpose” to disestablish or diminish a particular reservation “depends on the

language of the act and the circumstances underlying its passage.”  Solem, 465 U.S.

at 469.  To distinguish congressional acts that changed a reservation’s borders from

those “that simply offered non-Indians the opportunity to purchase land within

established reservation boundaries,” the Supreme Court has developed a three-part

framework.  Id. at 470.

 Solem factorsc.

In Solem v. Bartlett, a member of the Cheyenne River Sioux Tribe sought

habeas relief after a state court in South Dakota convicted him of attempted rape.  Id.

at 465; see also id. at 465 n.2 (explaining offense fell within Major Crimes Act).  The

defendant argued the state court lacked jurisdiction because the crime occurred on the
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reservation.  Id.  The Supreme Court developed and applied its three-part framework

to assess whether the reservation had been diminished.  See id. at 470-80.  It

concluded the reservation had not been diminished and granted habeas relief because

the federal government had exclusive jurisdiction.  Id. at 481.  Solem’s three factors

are as follows:

First, Solem instructs courts to examine the text of the statute purportedly

disestablishing or diminishing the reservation.  Statutory language is “[t]he most

probative evidence of congressional intent.”  Id. at 470.  “Explicit reference to

cession or other language evidencing the present and total surrender of all tribal

interests strongly suggests that Congress meant to divest from the reservation all

unallotted opened lands.”  Id.  When such language is combined with language

committing Congress to compensate the tribe for its land with a fixed sum,

Congress’s intent to diminish a reservation is especially clear.  Id. at 470-71.  No

“particular form of words,” however, is necessary to diminish a reservation.

Hagen v. Utah, 510 U.S. 399, 411 (1994).

Second, Solem requires courts to consider “events surrounding the passage” of

the statute.  465 U.S. at 471.  Even when the statutory language “would otherwise

suggest reservation boundaries remained unchanged,” the Court has been willing to

find that Congress altered the borders if evidence at step two “unequivocally

reveal[s] a widely-held, contemporaneous understanding that the affected reservation

would shrink as a result of the proposed legislation.”  Id.  Step-two contemporary
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historical evidence includes “the manner in which the transaction was negotiated with

the tribes . . . and the tenor of legislative reports presented to Congress.”  Id.

 Third, Solem considers, though “[t]o a lesser extent,” “events that occurred

after the passage” of the relevant statute.  Id.  This evidence can include “Congress’s

own treatment of the affected areas” as well as “the manner in which the Bureau of

Indian Affairs and local judicial authorities dealt with unallotted open lands.”  Id.

Later demographic history—evidence of “who actually moved onto opened

reservation lands”—also offers a “clue as to what Congress expected would happen

once land on a particular reservation was opened to non-Indian settlers.”  Id. at 471-

72.

In conducting this three-part inquiry, “[t]here are . . . limits to how far” courts

can “go to decipher Congress’s intention in any particular surplus land act.”  Id. at

472.  “Throughout the inquiry,” courts must “resolve any ambiguities in favor of the

Indians” and remember that disestablishment and diminishment are not to be lightly

found.  Hagen, 510 U.S. at 411.  The “rule by which legal ambiguities are resolved to

the benefit of the Indians” is applied to its “broadest possible scope” in

disestablishment and diminishment cases.  DeCoteau, 420 U.S. at 447.  Absent

“substantial and compelling evidence” courts are “bound by . . . traditional solicitude

for the Indian tribes” to conclude “that the old reservation boundaries survived.”

Solem, 465 U.S. at 472.  
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*     *     *     *

 Having addressed AEDPA, the substantive law of Indian country jurisdiction,

and reservation disestablishment and diminishment, we turn now to our analysis.

III.  DISCUSSION

Our analysis addresses three issues:

(A) Whether there was clearly established federal law as determined by the

Supreme Court when the OCCA addressed Mr. Murphy’s jurisdictional claim.  We

conclude the Solem framework constituted clearly established law.

(B) Whether the OCCA rendered a decision contrary to this clearly established law

when it resolved Mr. Murphy’s jurisdictional claim.  We conclude that it did because the

OCCA failed to apply the Solem framework and took an approach incompatible with it.

(C) Whether the federal government has exclusive jurisdiction over Mr. Murphy’s

case.  We conclude that it does because, under the Solem framework, Congress has not

disestablished the Creek Reservation.

Because the crime occurred in Indian country, Oklahoma lacked jurisdiction.  We

therefore reverse the district court’s denial of habeas relief and remand with instructions

to grant Mr. Murphy’s application for a writ of habeas corpus under 28 U.S.C. § 2254.

 Clearly Established Federal LawA.

Our first inquiry under § 2254(d)(1) is whether clearly established federal law

governed Mr. Murphy’s claim.  See House, 527 F.3d at 1015.  The OCCA issued its

jurisdictional decision on December 7, 2005.  See Murphy, 124 P.3d 1198.  Our survey of

clearly established federal law is therefore limited to decisions of the Supreme Court
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before that date.  See 28 U.S.C. § 2254(d)(1); Greene, 565 U.S. at 38.  We conclude the

three-part Solem framework supplied the OCCA with clearly established federal law to

decide Mr. Murphy’s claim.

1. Solem—Clearly Established Law in 2005

The Supreme Court decided Solem in 1984, more than two decades before the

OCCA decided Mr. Murphy’s case.  Even in 1984, the Solem Court recognized the three-

part framework it applied was not a new development in the law.  The Solem Court

explained its precedent had already “established a fairly clean analytical structure” for

deciding whether Congress altered a reservation’s borders.  465 U.S. at 470.  The Court’s

pre-Solem decisions relied on the factors discussed in Solem to assess reservation

disestablishment and diminishment.  See Rosebud Sioux Tribe, 430 U.S. at 587

(reservation diminished); DeCoteau, 420 U.S. at 427-28 (reservation disestablished);

Mattz, 412 U.S. at 505 (reservation not disestablished); Seymour, 368 U.S. at 359

(reservation not disestablished); see also Navajo Tribe of Indians v. New Mexico, 809

F.2d 1455, 1476 n.30 (10th Cir. 1987) (“Although the Tribe refers to Solem as

‘significant new authority,’ Solem is rather one of a line of cases construing the

dimensions of ‘Indian country.’” (citation omitted)). 

Between 1984 when Solem was decided and 2005 when the OCCA issued its

decision in Mr. Murphy’s case, the Supreme Court did nothing to call Solem into doubt. 

Rather, it reaffirmed Solem’s three-part framework and applied it to other reservations in

the 1990s.  See Yankton Sioux Tribe, 522 U.S. at 333, 344 (discussing three factors and

concluding reservation was diminished); Hagen, 510 U.S. at 410-11, 421 (concluding
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Congress diminished reservation and explaining Solem directs courts “to look to three

factors”). 

In the years before the OCCA’s decision, federal appeals courts, including this

court, recognized Solem provided the governing framework.  See, e.g., Shawnee Tribe v.

United States, 423 F.3d 1204, 1221 (10th Cir. 2005) (discussing Solem and explaining

that “we look to three factors to determine whether a reservation’s boundaries have been

altered”); United States v. Webb, 219 F.3d 1127, 1131 (9th Cir. 2000) (identifying Solem

as “well established Supreme Court precedent”); Yankton Sioux Tribe v. Gaffey, 188 F.3d

1010, 1022-23 (8th Cir. 1999) (explaining Solem provides “the standard rules of

interpretation”); Yazzie, 909 F.2d at 1395 (“The current analytic structure has been

summarized in Solem.”).  So did state high courts.  See, e.g., State v. Greger, 559 N.W.2d

854, 860-61 (S.D. 1997) (explaining Hagen retained Solem’s “traditional approach to

diminishment questions”); State v. Davids, 534 N.W.2d 70, 72 (Wis. 1995) (noting Solem

Court “identif[ied] the governing principles of diminishment”); State v. Perank, 858 P.2d

927, 935-36 (Utah 1992) (reciting Solem framework as governing law). 

The Supreme Court has recognized that a legal framework for evaluating a

given type of claim can constitute clearly established law under § 2254(d)(1).  For

example, the Court’s decision in Strickland v. Washington, 466 U.S. 668 (1984),

announced a two-part test for evaluating claims of ineffective assistance of counsel,

see id. at 687 (discussing performance and prejudice), and the Court has since said

this framework constitutes clearly established law, Williams, 529 U.S. at 391

(controlling opinion of Stevens, J.) (“It is past question that the rule set forth in
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Strickland qualifies as ‘clearly established Federal law, as determined by the

Supreme Court of the United States.’” (quoting 28 U.S.C. § 2254(d)(1))).  Although

claims of lawyer ineffectiveness are each unique and require fact-intensive analysis,

Strickland’s framework still applies, and the variety of fact patterns “obviates neither

the clarity of the rule nor the extent to which the rule must be seen as ‘established’ by

[the Supreme] Court.”  Id.

We conclude Solem’s three-part framework for evaluating whether Congress has

disestablished or diminished an Indian reservation was clearly established when the

OCCA rendered its decision.  The State’s arguments to the contrary miss the mark. 

2. The State’s Arguments 

The State acknowledges the Supreme Court has applied the Solem framework to

“surplus land acts, which provided for the sale of large areas of land for white

settlement,” but it argues that, with respect to the Creek Nation, Congress allotted almost

all of the Reservation to tribal members.  Aplee. Br. at 46-47.  This point has nothing to

do with whether the Solem framework applies, though it does suggest Congress did not

intend to disestablish the Creek Reservation.  The State offers no explanation for why the

proportion of land allotted to tribal members relative to the land opened to non-Indian

settlement makes a difference to whether Solem applies.  In making its disestablishment

case, the State relies on statutes that allotted the Creek Reservation, and we discuss these

laws below.  Those statutes, like the statute in Solem, “force[d] Indians onto individual

allotments carved out of [a] reservation[] and . . . open[ed] up unallotted lands for non-

Indian settlement.”  Solem, 465 U.S. at 467.  Whether Congress disestablished the Creek
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Reservation through those statutes is the kind of question the Solem framework was built

to answer.

The State also argues that Congress, in addition to allotting Creek lands, “took a

number of steps toward[] the complete abolition of the Creek Nation as a political entity.”

Aplee. Br. at 46; see also id. at 47.  Below, we consider the State’s arguments about

political dissolution as they relate to reservation disestablishment.  But the State offers no

explanation or legal authority for why legislation dealing with a tribe’s political status

would make the Solem framework anything less than clear when it comes to reservation

disestablishment—the issue before us. 

Despite its arguments that there is no clearly established law, the State’s brief

recognizes Solem is controlling.  It defends the substantive correctness of the OCCA’s

decision by reference to Solem’s three-part test.  Nowhere does the State argue that some

other legal framework applies.

*     *     *     *

Because clearly established Supreme Court law governs Mr. Murphy’s Indian

country jurisdictional claim, we proceed to the next step of the § 2254(d)(1) inquiry:

whether the OCCA rendered a decision that was “contrary to” the Solem framework.

 The OCCA Decision—Contrary to Clearly Established Federal LawB.

 Before we address whether the OCCA’s decision was “contrary to” Solem, we

consider—and reject—Mr. Murphy’s threshold argument that the OCCA failed to

adjudicate his reservation claim on the merits.  We then consider whether the OCCA’s
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merits decision was “contrary to” the clearly established Solem framework discussed

above.  We conclude it was. 

1. The OCCA’s Merits Decision 

The following is the entirety of the OCCA’s discussion of the jurisdictional issue

with respect to the Reservation: 

The remaining issue, under proposition one, is whether or not the land in
question is part of a Creek Nation reservation that has never been
disestablished or is part of a dependent Indian community.[29]

Unfortunately, the District Court decided, based upon the Assistant District
Attorney’s urging, that these questions were beyond the scope of the
evidentiary hearing, even though we clearly asked the Court to determine if
the tract in question was Indian country under 18 U.S.C. § 1151.
 
Be that as it may, the error was alleviated when the District Court allowed
Petitioner’s[30] counsel to make an extended offer of proof regarding the
testimony and evidence that would have been presented on these two
questions had that opportunity been given.  Accordingly, we find the error
was harmless.  Even if the evidence had been admitted, it is insufficient to
convince us that the tract in question qualifies as a reservation or dependent
Indian community.
 
Petitioner’s proffered expert, Monta Sharon Blackwell, stated by affidavit
that “[t]here was never a formal Creek Nation ‘reservation’ but for practical
purposes” certain treaty language was “tantamount to a reservation under
Federal law.”  Thus, the “Creek Nation, historically and traditionally, is a

29 As already mentioned, Mr. Murphy pursued three theories for Indian country
jurisdiction before the OCCA.  This part of the OCCA’s discussion addressing Mr.
Murphy’s reservation argument under § 1151(a) followed its rejection of his
allotment theory under § 1151(c).  We omit the OCCA’s discussion of the
“dependent Indian community” theory under § 1151(b) because that issue is not
before us.  And although Mr. Murphy again raises the allotment theory in this appeal,
we do not reach that issue because we agree with him that the crime occurred within
the Creek Reservation.

30 The OCCA referred to Mr. Murphy as “Petitioner.”
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confederacy of autonomous tribal towns, or Talwa, each with its own
political organization and leadership.”[31]

 
Ms. Blackwell and Jeff Dell[32] both took the position that the historical
boundaries of the Creek Nation remained intact even after the various
Creek lands were subjected to the allotment process, but no case is cited for
the position that the individual Creek allotments remain part of an overall
Creek reservation that still exists today.18

 

18  It seems redundant, however, to treat lands as both a
reservation and an allotment.  Section 1151 clearly makes a
distinction between the two.

 
The best authority on this point is Indian Country, U.S.A., Inc. v. State of

Oklahoma, 829 F.2d at 975, which treats the Creek Nation lands as a
“reservation” as of 1866.19  However, the Tenth Circuit declined to answer
the question of whether the exterior boundaries of the 1866 Creek Nation
have been disestablished and expressly refused to express an opinion in that
regard concerning allotted Creek lands.  See id. at 975 n. 3, 980 n. 5.
 

19  The case finds the term “reservation,” for purposes of
defining Indian country, “simply refers to those lands which

31 As part of his offer of his proof on the reservation issue, Mr. Murphy
submitted an affidavit from Ms. Blackwell, an attorney with more than two decades
of experience practicing Indian law with the U.S. Department of the Interior.  See

Blackwell Aff. ¶¶ 3-4, State Post-Conviction Record, Vol. 1 at 151.  Ms. Blackwell
stated the tract of land where the crime occurred “falls within the territorial
boundaries of the Muscogee (Creek) Nation.”  Id. ¶ 13.  As the OCCA pointed out,
she stated “[t]here was never a formal Creek Nation ‘reservation’” because the Creek
Nation had “acquired the land at issue in this case through treaty with the United
States.”  Id. ¶ 14.  But there is no dispute that the Creek Nation had a reservation; the
State agrees it was intact in 1900, see Aplee. Br. at 75 n.25.  Rather, the dispute is
whether Congress has disestablished the Creek Reservation.  In Ms. Blackwell’s
opinion, “[t]he exterior territorial boundaries of the Creek Nation were not altered”
by congressional acts around the turn of the twentieth century.  Blackwell Aff. ¶ 21.
She concluded “the Muscogee (Creek) Nation has not been disestablished” and that
“regardless of title ownership as Indian or non-Indian, the [tract where the crime
occurred] is Indian country within the meaning of Federal Law.”  Id. ¶ 22.

32 Mr. Dell, “an Assistant Realty Officer for the Creek Nation, rendered a title
opinion on behalf of the State.”  124 P.3d at 1203.
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Congress intended to reserve for a tribe and over which
Congress intended primary jurisdiction to rest in the federal
and tribal governments.”  829 F.2d at 973.

 
If the federal courts remain undecided on this particular issue, we refuse to
step in and make such a finding here.
 

Murphy, 124 P.3d at 1207-08 (paragraph numbers omitted). 

Mr. Murphy, focusing mainly on the court’s last sentence, argues the OCCA

refused to adjudicate his reservation claim on the merits.  The State maintains the OCCA

decided the reservation issue on the merits because it considered Mr. Murphy’s evidence,

found it insufficient, and denied relief. 

Whether the OCCA adjudicated the jurisdictional claim “on the merits” as that

phrase is used in 28 U.S.C. § 2254(d) determines our standard of review.  As discussed

above, we have chosen to assume (without deciding) that AEDPA applies to

jurisdictional claims of the type Mr. Murphy raises.  But even when a type of claim can

qualify for AEDPA review, federal courts do not apply AEDPA deference when the state

court did not adjudicate the specific claim “on the merits.”  See Cone v. Bell, 556 U.S.

449, 472 (2009); Stouffer v. Duckworth, 825 F.3d 1167, 1179 (10th Cir. 2016) (“[I]f the

state court did not decide the claim on the merits, the stringent principles of deference

under 28 U.S.C. § 2254 are inapplicable.” (quotations omitted)), cert. denied, 137 S. Ct.

1226 (2017).  If the state court did not adjudicate the claim “on the merits,” there is no

decision to which the federal court can defer.  See Stouffer v. Trammell, 738 F.3d 1205,

1213 (10th Cir. 2013) (explaining that, when AEDPA does not apply, “[w]e consider

legal questions de novo and factual findings, if any, for clear error”). 
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The Supreme Court has explained that a state court’s decision is “on the merits”

even when it denies the prisoner’s claim “without an accompanying statement of

reasons.”  Richter, 562 U.S. at 92.  Indeed, “it may be presumed that the state court

adjudicated the claim on the merits in the absence of any indication or state-law

procedural principles to the contrary.”  Id. at 99 (emphasis added); see also Johnson v.

Williams, 133 S. Ct. 1088, 1091, 1094-96 (2013).  Thus, outside of the “unusual

circumstances” when the presumption of a merits adjudication is rebutted, Johnson, 133

S. Ct. at 1096, federal habeas relief is available to state prisoners only under the limited

circumstances stated in § 2254(d). 

Although the OCCA’s opinion gives both sides something to draw on, we agree

with the State that the court rendered a merits decision.33  The OCCA remarked in

conclusion that it “refuse[d] to step in,” 124 P.3d at 1208, but Mr. Murphy’s argument

ignores the rest of the OCCA’s discussion in which the court discussed his offer of proof

on the reservation issue and said his argument was unpersuasive.  We do not read the

OCCA’s final sentence as a refusal to decide the reservation question at all but rather as a

refusal to decide it in Mr. Murphy’s favor.  Even if Mr. Murphy’s reading is plausible,

ambiguity is insufficient to overcome the presumption that the OCCA’s adjudication was

on the merits.  See Richter, 562 U.S. at 92 (discussing presumption of merits

adjudication).  Thus, because the OCCA’s adjudication of the reservation issue was on

the merits, AEDPA applies and Mr. Murphy cannot receive habeas relief without

33 Because we agree with the State, we need not address its alternative
contention that Mr. Murphy waived his merits-determination argument.
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showing the OCCA’s decision meets the standard set out in § 2254(d).  See Lay v. Royal,

860 F.3d 1307, 1317 (10th Cir. 2017) (“Because the OCCA addressed the merits . . . we

may only grant habeas relief if we find that the OCCA’s decision was contrary to . . .

settled federal law . . . .” (citation omitted)).  We turn to that question next.

2. The OCCA’s Decision Was Contrary to Solem

Mr. Murphy argues that, if the OCCA decided the reservation jurisdiction issue, its

decision was “contrary to” clearly established Supreme Court authority.  We agree.

 No citation to Solema.

 Nowhere in its discussion of the reservation issue—nor anywhere else in its

opinion—did the OCCA cite Solem, Hagen, Yankton Sioux Tribe, or any of the Supreme

Court’s other Indian reservation disestablishment precedent.34  This failure to cite

governing law, however, does not on its own mark the OCCA decision as “contrary to”

that law.  See Mitchell v. Esparza, 540 U.S. 12, 16 (2003) (per curiam) (“A state court’s

decision is not contrary to clearly established Federal law simply because the court did

not cite [the Supreme Court’s] opinions.” (alterations and quotations omitted)).  State

courts can apply clearly established federal law without citing to it.  See Early v. Packer,

537 U.S. 3, 8 (2002) (per curiam).  Indeed, AEDPA “does not even require [state court]

awareness of [Supreme Court] cases, so long as neither the reasoning nor the result of the

state-court decision contradicts them.”  Id.

34 The OCCA included Rosebud Sioux Tribe, 430 U.S. 584, in one footnoted
string citation, but it was in the context of the allotment issue, not the reservation
question.  See 124 P.3d at 1205 n.14.
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Here, the OCCA did not merely fail to cite controlling Supreme Court authority, it

failed to apply it, and in deviating from Solem, the OCCA’s reasoning contradicted

clearly established law.

 Failure to apply Solemb.

Setting aside the absence of citations, the substance of the OCCA’s analysis lacks

even cursory engagement with any of the three Solem factors.  The OCCA did not

evaluate any statute to see if Congress had disestablished the Creek Reservation.  It also

did not evaluate the historical context of any laws.  Nor did the OCCA evaluate later

treatment of the area in question or demographic history.  The OCCA’s decision failed to

apply the required legal standard to the facts.

What the OCCA did say in its analysis contradicted Solem.  Instead of heeding

Solem’s “presumption” that an Indian reservation continues to exist until Congress acts to

disestablish or diminish it, see 465 U.S. at 481, the OCCA flipped the presumption by

requiring evidence that the Creek Reservation had not been disestablished—that it “still

exists today,” 124 P.3d at 1207.  In other words, the OCCA improperly required Mr.

Murphy to show the Creek Reservation had not been disestablished instead of requiring

the State to show that it had been.  This “contradicts” governing law.  Williams, 529 U.S.

at 405 (controlling opinion of O’Connor, J.); see id. (“A state-court decision will

certainly be contrary to our clearly established precedent if the state court applies a rule

that contradicts the governing law set forth in our cases.”); see also Lafler v. Cooper, 566

U.S. 156, 173 (2012) (“[T]he [State] Court of Appeals identified respondent’s

ineffective-assistance-of-counsel claim but failed to apply Strickland to assess it. . . .  By
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failing to apply Strickland to assess the ineffective-assistance-of-counsel claim

respondent raised, the state court’s adjudication was contrary to clearly established

federal law.”).  The OCCA applied the wrong law. 

Instead of applying the Solem factors, the OCCA looked for federal court

decisions holding that the Reservation continues to exist.  This yielded the OCCA’s

single citation to legal authority—our decision in Indian Country, U.S.A., which was not

a disestablishment case.  See 829 F.2d at 975 (“In the present case, we need not decide

whether the exterior boundaries of the 1866 Creek Nation have been disestablished.”). 

The OCCA called Indian Country, U.S.A., the “best authority” for the position that there

is still a Creek Reservation.  124 P.3d at 1207.  Indeed, we held there is still a Creek

Reservation, but we had no occasion to determine whether the Reservation’s 1866

boundaries remained intact.  See 829 F.2d at 975 n.3, 976 (holding lands at issue “still

retain their reservation status within the meaning of 18 U.S.C. § 1151(a)”); id. at 980 n.5

(setting aside boundary question). 

The Supreme Court has occasionally faulted federal habeas courts for concluding

state courts issued decisions that were “contrary to” federal law when the federal court

failed to give the “benefit of the doubt” to the state court.  See, e.g., Holland v. Jackson,

542 U.S. 649, 655 (2004) (per curiam); see also Woodford v. Visciotti, 537 U.S. 19, 24

(2002) (per curiam).  In those cases, state courts properly articulated the governing legal

test in one part of their opinions but went on to misstate the standard or give the

impression that what was actually applied deviated from binding federal law.  See

Holland, 542 U.S. at 654; Woodford, 537 U.S. at 22-24. 
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This is not one of those cases.  The OCCA failed to articulate or apply the proper

legal framework anywhere in its opinion, and its analysis is incompatible with the

Solem framework.  At oral argument, we questioned the State about whether the OCCA

had applied Solem: 

THE COURT:  Is there anything to indicate [the OCCA] applied [Solem]? 
Anything?  Did they mention steps one, two, and three?
 
THE STATE:  They did not, Your Honor.
 
THE COURT:  Did [the OCCA] say anything that would fit in steps one,
two, and three?
 
THE STATE:  They—No.
 

Oral Arg. at 46:00-46:13.  The State argues the OCCA’s decision was not contrary to

Solem.  But the OCCA applied the wrong law in adjudicating Mr. Murphy’s reservation

claim.  Its adjudication was “contrary to” clearly established law.

 The State’s argumentsc.

The State, repeating the OCCA’s mistake in reversing the presumption against

disestablishment, argues Mr. Murphy “failed to present evidence that Congress did not

intend disestablishment.”  Aplee. Br. at 48 (emphasis added).  But under Solem, that is

not the test.

The State further argues that Mr. Murphy “bears the burden of establishing federal

jurisdiction, and the burden under AEDPA.”  Id.  Of course, the burden of showing

federal jurisdiction—our jurisdiction in this proceeding—is on Mr. Murphy.  He has

carried that burden.  Our jurisdiction is proper under 28 U.S.C. § 2253(a), (c)(1)(A),

because he secured COAs for the issues on appeal.  And his burden under AEDPA is to
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show that the OCCA rendered a decision that was “contrary to” clearly established

federal law.  He has.  For the reasons discussed above, the OCCA’s analysis of the

reservation issue ignored and contradicted Solem’s governing framework. 

But as to the principal issue before us in this appeal, the burden of establishing

jurisdiction in the murder prosecution rests with the State.  As the party bringing the

prosecution, the State has the burden to show that the court in which it wishes to litigate

has jurisdiction over the case.  See Sweden v. State, 172 P.2d 432, 435 (Okla. Crim. App.

1946) (“[T]he burden is upon the state to prove the guilt of [the] defendant beyond a

reasonable doubt, and this includes the proving of venue and all other essentials

necessary to show jurisdiction and sustain a judgment of conviction.”).  The issue here is

whether the state court or the federal court in Oklahoma had jurisdiction.  On that score,

the presumption against disestablishment and diminishment aligns with the State’s

burden to show jurisdiction in its chosen forum—state court. 

The State also argues that our deference to the OCCA should be “at its apex”

when the clearly established law states a general standard.  Aplee. Br. at 52.  Although

the State is correct that “the more general the rule at issue . . . the more leeway state

courts have in reaching outcomes in case-by-case determinations,” Renico v. Lett, 559

U.S. 766, 776 (2010) (brackets and quotations omitted), and although we further agree

Solem supplies a general standard meant for application to various disestablishment and

diminishment cases, these principles do not entitle the OCCA’s decision to deference. 

The State’s argument concerns § 2254(d)(1)’s “unreasonable application” clause, but that

clause does not come into play here because, to benefit from the wide berth federal courts
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give state courts in applying general standards, the state court must actually apply the

standard.  See Eizember v. Trammell, 803 F.3d 1129, 1140 (10th Cir. 2015) (“The

Supreme Court has long recognized that a state court’s identification of the correct

governing legal standard and the reasonableness of its application of that standard to the

facts are two distinct statutory inquiries.”).  The OCCA did not unreasonably apply

Solem; it didn’t apply it at all.

The State reminds us that our review under AEDPA is limited to the record before

the OCCA.  But we have no need to expand the record.  The State acknowledges that the

state-court evidentiary hearing determined Mr. Murphy’s status as an Indian as well as

the precise location of the crime.  The OCCA relied on these facts, and we do not

question them.  Our analysis requires us only to compare the OCCA’s adjudication of Mr.

Murphy’s claim with the Supreme Court’s clearly established law.  That comparison

reveals the OCCA’s decision is contrary to Solem. 

Mr. Murphy put the issue of whether the Creek Reservation had been

disestablished squarely before the OCCA, but the court decided the claim by ignoring and

contradicting Solem.  Its decision was thus “contrary to . . . clearly established Federal

law, as determined by the Supreme Court.”  28 U.S.C. § 2254(d)(1).  Consequently, we

must review his jurisdictional claim without AEDPA deference.  See Milton, 744 F.3d at

670-71 (explaining that “satisfaction of the § 2254(d)(1) standard” does not entitle the

prisoner to habeas relief but it does “effectively remove[] AEDPA’s prohibition on the

issuance of a writ”).  We now apply the Solem framework to analyze Mr. Murphy’s

jurisdictional claim.
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 Exclusive Federal JurisdictionC.

Mr. Murphy has overcome AEDPA’s barrier to habeas relief, and we must now

decide his jurisdictional claim de novo.35  In this section, we begin by (1) addressing

additional legal authority.  Although our evaluation of the OCCA’s decision under

AEDPA was limited to clearly established Supreme Court law decided before December

2005, our de novo analysis of Mr. Murphy’s claim must account for Supreme Court and

Tenth Circuit authority post-dating the OCCA’s decision.  See Lafler, 566 U.S. at 173

(explaining that, when “AEDPA does not present a bar to granting” relief because the

state court “failed to apply” the correct legal test, the federal habeas court “can determine

the principles necessary to grant relief”); Williams, 529 U.S. at 406 (explaining that when

a state-court decision falls within the “contrary to” clause, “a federal court will be

unconstrained by § 2254(d)(1)”); see also Brown v. Uphoff, 381 F.3d 1219, 1225 (10th

Cir. 2004).36  After addressing this recent legal authority, we (2) recap relevant history of

35 “[T]he Supreme Court has applied, without comment, a de novo standard of
review in determining congressional intent regarding reservation boundary
diminishment.”  Wyoming v. EPA, 849 F.3d 861, 869 (10th Cir. 2017) (brackets and
quotations omitted).

36 Independent of AEDPA, the Supreme Court’s Teague doctrine, Teague v.

Lane, 489 U.S. 288 (1989), imposes another limitation on habeas relief in certain
circumstances.  See Brown, 381 F.3d at 1225-26; see also Horn, 536 U.S. at 272
(“[T]he AEDPA and Teague inquiries are distinct.”).  Teague does not pose a barrier
to Mr. Murphy.

For one thing, the State does not argue that Teague should preclude relief.  In
such circumstances, “a federal court may . . . decline to apply Teague.”  Caspari v.

Bohlen, 510 U.S. 383, 389 (1994).  Even if we were to raise Teague on the State’s
behalf, it would not affect our analysis.

Continued . . .
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the Creek Nation, which provides important context for the critical period in this case—

the years around the turn of the twentieth century.  Finally, we (3) apply Solem’s three-

Teague provides that “new constitutional rules of criminal procedure will not
be applicable to those cases which have become final before the new rules are
announced.”  489 U.S. at 310 (plurality opinion); see also Danforth v. Minnesota,
552 U.S. 264, 266 n.1 (2008) (explaining that “[a]lthough Teague was a plurality
opinion . . . the Teague rule was affirmed and applied by a majority of the Court
shortly thereafter”).  “Finality occurs when direct state appeals have been exhausted
and a petition for writ of certiorari from [the Supreme] Court has become time barred
or has been disposed of.”  Greene, 565 U.S. at 39.

Teague has two exceptions.  “First, the bar does not apply to rules forbidding
punishment of certain primary conduct or to rules prohibiting a certain category of
punishment for a class of defendants because of their status or offense.”  Beard v.

Banks, 542 U.S. 406, 416 (2004) (brackets and quotations omitted).  “The second
exception is for watershed rules of criminal procedure implicating the fundamental
fairness and accuracy of the criminal proceeding.”  Id. at 417 (quotations omitted).

Mr. Murphy’s conviction became “final” on April 21, 2003—the date the
Supreme Court denied his petition for certiorari following his direct appeal to the
OCCA.  See 538 U.S. 985.  (This is before the OCCA adjudicated his jurisdictional
claim on post-conviction review in 2005.)  Mr. Murphy has no need for Teague’s
exceptions because he does not seek the benefit of a rule that falls within Teague’s
retroactivity bar.  The post-2003 cases we discuss in our de novo analysis are
applications of the Solem framework.  We need not decide whether these cases
qualify as “constitutional” and “procedural” under Teague because, even if they do,
they are not “new.”  A case does not announce a new rule under Teague “when it is
merely an application of the principle that governed a prior decision to a different set
of facts.”  Chaidez v. United States, 133 S. Ct. 1103, 1107 (2013) (brackets and
quotations omitted).  “[A] rule of general application,” that is, “a rule designed for
the specific purpose of evaluating a myriad of factual contexts,” will only
“infrequent[ly] . . . yield[] a result so novel that it forges a new rule, one not dictated
by precedent.”  Id. (quotations omitted).  When a court “appl[ies] a general standard
to the kind of factual circumstances it was meant to address, [the resulting decision]
will rarely state a new rule for Teague purposes.”  Id.; see also id. at 1107-08
(explaining “garden-variety applications” of the Strickland framework “do not
produce new rules”).  The post-finality cases we discuss apply the Solem framework
to factual scenarios for which the test was developed; none of the cases created a new
rule.  Moreover, even if Teague required us to limit our analysis to pre-finality law,
we would still reach the same result.
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part framework and conclude that Congress has not diminished or disestablished the

Creek Reservation.

1. Additional Legal Background

 We review the Supreme Court’s and our court’s most recent applications of Solem. 

 Supreme Court authoritya.

 In Nebraska v. Parker, the Supreme Court unanimously recommitted to the “well

settled” Solem framework.  136 S. Ct. 1072, 1078 (2016).  The Court held Congress did

not diminish the Omaha Indian Reservation in Nebraska and that the land at issue

remained part of the Reservation.  Id. at 1082.  The Court reiterated that only Congress

can divest land of its reservation status “and its intent to do so must be clear.”  Id. at

1078-79.  Parker shed light on how the Solem factors interact and further underscored the

importance of discerning congressional intent from statutory text, which is “the first and

most important step” of the Solem framework.  Id. at 1080.

Before examining the 1882 statute at issue, the Court reviewed its precedent and

identified “[c]ommon textual indications” of a congressional intent to alter reservation

boundaries.  Id. at 1079.  “[H]allmarks of diminishment” include:

 explicit references to cession or surrender of tribal interests, 
 

 unconditional congressional commitments to compensate the tribe with a fixed
sum for the total surrender of tribal claims to opened lands, and

 

 provisions restoring reservation lands to “the public domain.” 
 
Id.  The statute in Parker featured none of these hallmarks.  Id.  Rather, it provided for a

government survey and appraisal of certain lands and for sales to non-Indians.  Id.  The
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Court contrasted the statute with earlier nineteenth century treaties between the Omaha

Tribe and United States that had addressed other lands and had “terminated the Tribe’s

jurisdiction over their land in unequivocal terms.”  Id. at 1080 (quotations omitted).  The

Court concluded the 1882 statute did not diminish the Reservation’s boundaries.  Id.

Turning to the second Solem step, the Parker Court determined the “mixed

historical evidence” around the law’s passage could not “overcome the lack of clear

textual signal that Congress intended to diminish the reservation.”  Id.  To find

diminishment, step-two evidence must “‘unequivocally reveal[] a widely held,

contemporaneous understanding that the affected reservation would shrink as a result of

the proposed legislation.’”  Id. (emphasis added by Parker Court) (quoting Solem, 465

U.S. at 471).  Floor statements by members of Congress cutting both ways, the Court

ruled, “are far from the clear and plain evidence of diminishment required.”  Id.

(quotations omitted). 

The Court then considered step three—the later treatment of the area and its

demographic history.  Id. at 1081.  Step-three evidence, the Court explained, “might

reinforce a finding as to diminishment or nondiminishment based on the text” of the

statute, but “never” has the Court “relied solely on this third consideration to find

diminishment.”  Id. (alteration and quotations omitted). 

The step-three evidence in Parker strongly favoring diminishment helps illustrate

the significance Solem places in step-one statutory text.  In Parker, “the Tribe was almost

entirely absent from the disputed territory for more than 120 years.”  Id.  It did not

enforce any regulations in the area, nor did it “maintain an office, provide social services,
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or host tribal celebrations or ceremonies.”  Id.  For more than a hundred years, the federal

government treated the lands as belonging to Nebraska.  Id. at 1082.  Of the people living

in the town on the disputed site, most were not associated with the Tribe, and, since the

early twentieth century, less than two percent of the Tribe’s members lived in the

disputed area.  Id. at 1078.

This history was nonetheless insufficient, the Supreme Court said, to “overcome

the statutory text, which is devoid of any language indicative of Congress’ intent to

diminish.”  Id. at 1082 (quotations omitted).  Despite the “compelling” justifiable

expectations of non-Indian settlers stemming “from the Tribe’s failure to assert

jurisdiction” over a long period of time, the Court held such non-Indian expectations

“cannot diminish reservation boundaries.”  Id.  “Only Congress has the power to diminish

a reservation.”  Id.  And as Parker makes clear, the Supreme Court looks first and

foremost to statutory text when attempting to discern Congress’s intent.

 Tenth Circuit authorityb.

 This court has addressed Indian reservation disestablishment and diminishment

issues on numerous occasions.  See, e.g., Osage Nation v. Irby, 597 F.3d 1117 (10th Cir.

2010); Shawnee Tribe, 423 F.3d 1204; Yazzie, 909 F.2d 1387; Ute Indian Tribe v. Utah,

773 F.2d 1087 (10th Cir. 1985) (en banc), overruled by Hagen, 510 U.S. 399. 

Most recently, in Wyoming v. EPA, 849 F.3d 861 (10th Cir. 2017), we applied

Solem’s “well-settled approach” and concluded that Congress diminished the Wind River

Reservation when it enacted a 1905 agreement the federal government negotiated with

the Eastern Shoshone and Northern Arapaho Tribes.  Id. at 865, 869.
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 Applying the “hierarchical, three-step framework” of Solem, we began with the

statutory text.  Id. at 869-74.  We held the following language evinced Congress’s intent

to diminish the Reservation: 

The said Indians belonging on the Shoshone or Wind River Reservation,
Wyoming, for the consideration hereinafter named, do hereby cede, grant,
and relinquish to the United States, all right, title, and interest which they
may have to all the lands embraced within said reservation, except the lands
within and bounded by the following lines . . . .
 

Id. at 870 (emphasis omitted) (quoting Act of March 3, 1905, ch. 1452, 33 Stat. 1016,

1016).  We called this “express language of cession” notwithstanding the absence of the

words “sell” or “convey.”  Id. at 871.37  “There are no magic words of cession required to

find diminishment.  Rather, the statutory language, whatever it may be, must establish an

express congressional purpose to diminish.”  Id. at 869-70 (brackets and quotations

omitted). 

 Turning to step two—the historical context surrounding the passage of the Act—

we found it “further confirm[ed] Congress intended to diminish the Wind River

Reservation.”  Id. at 874 (majority opinion).  A history of failed congressional attempts to

sever the area north of the Big Wind River from the Reservation informed our evaluation

of the eventually enacted law that accomplished that diminishment.  Id. at 874-79.

 Our analysis at step three—concerning the later treatment and demographics of the

area—was “brief and ultimately d[id] not impact our conclusion.”  Id. at 879. 

“Unsurprisingly,” from the “volumes of material” unearthed by the parties, “each side . . .

37 The Act elsewhere used the word “conveyed.”  See id. at 872.
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managed to uncover treatment by a host of actors supporting its respective position,” but

because we could not “discern clear congressional intent” from the conflicting evidence,

we found the later history held little value.  Id.; see also id. at 887-88 (Lucero, J.,

dissenting) (agreeing with majority that step three “comes into play only at the margins”

and that the post-act history was too “muddled” to provide clear evidence of

congressional intent).

*     *     *     *

 This more recent case law, though unavailable to the OCCA in 2005, informs our

de novo review of Mr. Murphy’s claim.  Indeed, we are bound by this precedent.  Before

turning to apply the Solem framework, we discuss relevant aspects of the Creek Nation’s

history, which provides important context for our Solem analysis. 

2. Additional Factual Background—Creek Nation History

The following overview of the Tribe’s history provides important context for the

parties’ arguments and our application of Solem.

 Original homeland and forced relocationa.

 The Creek Nation once exercised domain over much of present day Alabama and

Georgia.  See Indian Country, U.S.A., 829 F.2d at 971.  “In the 1820’s, the federal

government adopted a policy to forcibly remove the Five Civilized Tribes[38] from the

southeastern United States and relocate them west of the Mississippi River, in what is

38 “The Cherokees, Chickasaws, Choctaws, Creeks, and Seminoles historically
have been referred to as the ‘Five Civilized Tribes.’”  Indian Country, U.S.A., 829
F.2d at 970 n.2.
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today Oklahoma.”  Id.; see also Woodward v. De Graffenried, 238 U.S. 284, 293 (1915)

(“The history of the removal of the Muskogee or Creek Nation from their original homes

to lands purchased and set apart for them by the government of the United States in the

territory west of the Mississippi river does not differ greatly from that of the others of the

Five Civilized Tribes . . . .”).  See generally Cohen at 49-50 (discussing Creek Nation’s

forced removal). 

 The federal government and the Creek Nation entered into several treaties related

to this forced relocation.  In 1826, the Creek Nation “cede[d] to the United States” certain

lands in Georgia.  Treaty with the Creeks, art. 2, Jan. 24, 1826, 7 Stat. 286, 286, available

at 1826 WL 2688.  In an 1832 treaty, “the Creeks ceded their eastern homelands to the

United States, in exchange for lands west of the Mississippi River” in present-day

Oklahoma.  Indian Country, U.S.A., 829 F.2d at 971 (discussing Treaty with the Creeks,

Mar. 24, 1832, 7 Stat. 366, available at 1832 WL 3599).  “In a subsequent [1833] treaty

regarding these lands, the United States agreed to grant ‘a patent, in fee simple, to the

Creek nation.’”  Id.; see Treaty with the Creeks, art. 3, Feb. 14, 1833, 7 Stat. 417, 419,

available at 1833 WL 4533.  Thus, “[t]he Creek Tribe had a fee-simple title, not the usual

Indian right of occupancy with the fee in the United States.”  United States v. Creek

Nation, 295 U.S. 103, 109 (1935); see also Woodward, 238 U.S. at 293 (“Pursuant to

treaty provisions, the Creeks held their lands under letters patent issued by the President

of the United States, dated August 11, 1852, vesting title in them as a tribe, to continue so

long as they should exist as a nation and continue to occupy the country thereby assigned
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to them.” (citations omitted)).  In sum, by the mid-nineteenth century, treaties with the

federal government had given the Creek Nation a vast tract of land in modern Oklahoma.

 Nineteenth century diminishmentb.

After the Creek Nation’s relocation west, its land was diminished on multiple

occasions in the mid-nineteenth century.  “In 1856, the Creeks agreed to cede to the

Seminole Tribe a portion of their lands.”  Indian Country, U.S.A., 829 F.2d at 971.  In the

1856 treaty, the federal government reaffirmed the Creek Nation’s title and tenure to its

remaining Reservation.  It guaranteed “that ‘no State or Territory shall ever pass laws for

the government of the Creek or Seminole tribes of Indians,’ and the United States

pledged that ‘no portion of either of the tracts of country defined in [the treaty] shall ever

be embraced or included within, or annexed to, any Territory or State.’”  Id. (quoting

Treaty with the Creek and Seminole Tribes, art. 4, Aug. 7, 1856, 11 Stat. 699, 700,

available at 1856 WL 11367).

Following the Civil War, an 1866 treaty required “the Tribe . . . to cede the

western portion of its domain.”  Id.  “The Creek Nation retained title to its ‘reduced  . . .

reservation,’” which the United States promised would be “‘forever set apart as a home

for said Creek Nation.’”  Id. (alteration in original) (quoting Treaty with the Creeks, arts.

3, 9, June 14, 1866, 14 Stat. 785, 786, 788, available at 1866 WL 18777).39  The Creek

Nation also agreed to new governance arrangements in the 1866 treaty by permitting

“such legislation as Congress and the President of the United States may deem necessary

39 As discussed below, the Creek Nation contends the 1866 borders remain the
Reservation’s boundaries today.

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 66

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 61 -

for the better administration of justice and the protection of the rights of person and

property within the Indian [T]erritory,”40 including the establishment of courts in the

Indian Territory “with such jurisdiction and organized in such manner as Congress may

by law provide.”  1866 Treaty, art. 10, 14 Stat. at 789.  The Treaty also guaranteed

Congress would not “interfere with or annul . . . present tribal organization, rights, laws,

privileges, [or] customs.”  Id.

 1867 Constitution and government c.

“In 1867, the Creeks established a written constitutional form of government

which included a separation of powers into executive, legislative and judicial branches.”

Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1441 (D.C. Cir. 1988).

 Early congressional regulation of modern-day Oklahomad.

“In 1889, Congress created a special federal court of limited jurisdiction in the

Indian Territory, which at that time encompassed most of present-day Oklahoma.”

Indian Country, U.S.A., 829 F.2d at 977.

In 1890, “Congress carved the Territory of Oklahoma out of the western half of

the Indian Territory.”  Id.  “The lands in the east held by the Five Civilized Tribes

remained Indian Territory, subject only to federal and tribal authority.”  Id.  Also in 1890,

40 “Although most of what is today Oklahoma was once the ‘Indian Territory,’
after the creation of Oklahoma Territory in 1890, the phrase referred to the eastern
portion of present-day Oklahoma encompassing the lands of the Five Civilized
Tribes, plus lands of other tribes situated in the extreme northeastern corner of the
state.”  Indian Country, U.S.A., 829 F.2d at 969 n.2.  “No territorial government was
ever created in the reduced Indian Territory, and it remained subject directly to tribal
and federal governance.”  Id. at 974.
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“Congress expanded the civil and criminal jurisdiction of the special United States court

in the diminished Indian Territory.”  Id.  Congress provided that certain laws from

neighboring Arkansas would apply in Indian Territory, provided they were “not locally

inapplicable or in conflict . . . with any law of Congress.”  Id. (quotations omitted).  “The

tribes, however, retained exclusive jurisdiction over all civil and criminal disputes

involving only tribal members, and the incorporated laws of Arkansas did not apply to

such cases.”  Id.

 The push for allotmente.

“During the 1880s and 1890s, the white population within the Indian Territory

grew dramatically.”  Id. at 977.  “[T]he white newcomers were frustrated by the

communal tenure of the Indian lands, and pressured Congress to break up the tribal land

base, attach freely alienable individual title to the land, and eventually create a new

state.”  Id.

As already mentioned, the objectives, among others, of this allotment policy “were

to end tribal land ownership and to substitute private ownership, on the view that private

ownership by individual Indians would better advance their assimilation as self-

supporting members of our society and relieve the Federal Government of the need to

continue supervision of Indian affairs.”  N. Cheyenne Tribe v. Hollowbreast, 425 U.S.

649, 650 & n.1 (1976) (discussing General Allotment Act).  The General Allotment Act

did not apply to the Five Civilized Tribes, see Indian Country, U.S.A., 829 F.2d at 977,

but by separate means Congress encouraged the Five Civilized Tribes to allot their lands.
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“In 1893, reflecting federal policies to forcibly assimilate Indians into the non-

Indian culture and to eventually create a new state in the Indian Territory, Congress

created the Dawes Commission to negotiate with the Five Civilized Tribes . . . .”  Id.

“The Five Civilized Tribes, however, refused to negotiate with the Dawes Commission,

and Congress—still unsure of the scope of its authority to forcibly dispose of tribal

lands[41]—began to force the issue by placing restrictions on the Indian

governments . . . .”  Id.

In 1897, Congress imposed several measures to force the Creek Nation’s

agreement to the allotment policy.  Congress (1) “provid[ed] that the body of federal law

in Indian Territory, which included the incorporated Arkansas laws, was to apply

irrespective of race”; (2) broadened federal court jurisdiction, thereby divesting Creek

tribal courts of exclusive jurisdiction over cases involving only Creeks; and (3) subjected

Creek legislation to presidential veto.  Id. at 978 (quotations omitted).

An 1898 law, the Curtis Act, continued the campaign for allotment by

“abolish[ing] the existing Creek court system and render[ing] then-existing tribal laws

unenforceable in the federal courts.”  Id.  It also “provided for forced allotment and

termination of tribal land ownership without tribal consent unless the tribe agreed to

allotment.”  Muscogee (Creek) Nation, 851 F.2d at 1441. 

41 In 1903, the Supreme Court decided Congress can unilaterally abrogate
treaties with Indian nations.  See Lone Wolf, 187 U.S. at 566-68; see also Parker, 136
S. Ct. at 1081 n.1; Woodward, 238 U.S. at 294, 304-05; Cohen at 198 & n.121.
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 Allotment and aftermathf.

“In 1901, the Creek Nation finally agreed to the allotment of tribal lands.”  Indian

Country, U.S.A., 829 F.2d at 978.  The 1901 Original Allotment Agreement (“Original

Agreement” or “Agreement”) provided:  “All lands of said tribe, except as herein

provided, shall be allotted among the citizens of the tribe . . . so as to give each an equal

share of the whole in value . . . .”  Original Agreement, ch. 676, ¶ 3, 31 Stat. 861, 862

(Mar. 1, 1901).  “Although the vast majority of Creek Nation lands were allotted or sold,

some lands remained in tribal ownership under the original treaty-based fee patents.”

Indian Country, U.S.A., 829 F.2d at 978.  The Agreement exempted certain lands from

allotment, such as railroad sites and lands for Creek schools and courthouses.  ¶ 24, 31

Stat. at 868.  It also allowed some non-Indians to purchase lands within town sites.  See

¶¶ 10-11, 31 Stat. at 865-66.  In 1902, a Supplemental Allotment Agreement

(“Supplemental Agreement”) made certain amendments.  See generally Supplemental

Agreement, ch. 1323, 32 Stat. 500 (June 30, 1902).42

The Original Agreement, in addition to providing for allotment, addressed

governance.  It made clear the Creek courts, already abolished in 1898, were not being re-

established.  ¶ 47, 31 Stat. at 873.  The Agreement continued presidential review of Creek

laws “affecting the lands of the tribe, of individuals after allotment.”  ¶ 42, 31 Stat. at

872.  Further, it anticipated the total elimination of the Creek government:  “The tribal

government of the Creek Nation shall not continue longer than March fourth, nineteen

42 We discuss these statutes in greater detail below as part of our step-one
Solem analysis.
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hundred and six, subject to such further legislation as Congress may deem proper.”  ¶ 46,

31 Stat. at 872.

As the termination date approached, however, “much remained to be done.”

Harjo v. Kleppe, 420 F. Supp. 1110, 1126 (D.D.C. 1976), aff’d sub nom. Harjo v.

Andrus, 581 F.2d 949 (D.C. Cir. 1978).  “[I]t was apparent that the affairs of the tribes

could not be wound up by the date set,” and “Congress in early 1906 debated and enacted

the ‘Five Tribes Act.’”  Id. (citing ch. 1876, 34 Stat. 137 (Apr. 26, 1906)).

In the Five Tribes Act, “Congress expressly delayed any plans to terminate the

tribes, and provided that the tribal governments ‘are hereby continued in full force and

effect.’”  Indian Country, U.S.A., 829 F.2d at 978 (quoting § 28, 34 Stat. at 148).

Congress never dissolved the Creek government; it has enjoyed continuous and

uninterrupted existence.  Even while Congress contemplated the future dissolution of the

tribal government, the Creek Nation continued to exercise taxing authority within its

boundaries as confirmed by a decision of the Eighth Circuit, our predecessor court, which

then had jurisdiction over the Indian Territory.  See Buster v. Wright, 135 F. 947, 951-52

(8th Cir. 1905) (concluding the Creek Nation retained power “to fix the terms upon

which noncitizens might conduct business within its territorial boundaries” and had not

“los[t] the power to govern the people within its borders”), appeal dismissed, 203 U.S.

599 (1906). 

 Creation of Oklahomag.

Months after preserving and extending the Creek tribal government in 1906,

Congress passed the Oklahoma Enabling Act, ch. 3335, 34 Stat. 267 (June 16, 1906).  It
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allowed the Territory of Oklahoma, together with the Indian Territory, to apply for

statehood.  This law and its 1907 amendment “provided that federal Article III courts

would succeed the special United States court in the Indian territory with respect to all

cases arising under the Constitution, laws, or treaties of the United States.”  Indian

Country, U.S.A., 829 F.2d at 978.  In addition, new state courts “were to succeed the

Indian territory courts with respect to the remaining nonfederal cases.”  Id.  “The

enabling act also provided that ‘the laws in force in the Territory of Oklahoma, as far as

applicable, shall extend over and apply to said State.’”  Id. (emphasis omitted) (quoting

§ 13, 34 Stat. at 275).  “Finally, the enabling act preserved the authority of the federal

government over Indians and their lands, and required the State to disclaim all right and

title to such lands.”  Id. (quotations omitted).  Oklahoma entered the Union in 1907.  See

Proclamation, 35 Stat. 2160-61 (Nov. 16, 1907).

 Away from allotmenth.

The 1930s saw another shift in federal policy as “Congress repudiated the practice

of allotment” and passed the Indian Reorganization Act (“IRA”).  Atkinson Trading

Co. v. Shirley, 532 U.S. 645, 650 n.1 (2001).  See generally Cohen at 79-84.  The IRA,

enacted in 1934, revitalized tribal “self-government pursuant to constitutions” and

allowed “tribes to organize for economic purposes pursuant to corporate charters.”

Muscogee (Creek) Nation, 851 F.2d at 1442.  The Creek Nation was excluded from the

IRA, but, two years later in 1936, Congress passed the Oklahoma Indian Welfare Act

(“OIWA”), which covered the Creek Nation and, “like the IRA, provided for
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constitutional governments and corporate charters.”  Id.; see OIWA, ch. 831, 49 Stat.

1967 (June 26, 1936).

In a 1943 case concerning Oklahoma real estate taxes, the Supreme Court

acknowledged the Creek Nation’s continuing vitality:  “Thus far Congress has not

terminated [its guardianship] relation with respect to the Creek Nation and its members.

That Nation still exists, and has recently been authorized to resume some of its former

powers.”  Bd. of Cty. Comm’rs v. Seber, 318 U.S. 705, 718 (1943) (citations and footnote

omitted) (citing OIWA).  In sum, following allotment, Congress re-empowered the Creek

Nation’s government, which it had never dissolved.

 Public Law 280i.

Policy shifted again in the post-World War II period, known as the “termination

era,” as Congress focused on assimilating Indians and ending the United States’ trust

relationship with many Indian tribes.  See Cohen at 92-93.

One important law enacted in 1953, “Public Law 280,” addressed state

jurisdiction.  It allowed some states “to assert limited civil and broad criminal jurisdiction

in Indian country.”  Indian Country, U.S.A., 829 F.2d at 980 (citing ch. 505, 67 Stat. 588

(Aug. 15, 1953) (codified as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-26, 28

U.S.C. § 1360)).  Public Law 280, “delegat[ed] to five, later six, states jurisdiction over

most crimes . . . throughout most of the Indian country within their borders.”  Cohen at
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537 (footnotes omitted).43  It “offered any other state the option of accepting the same

jurisdiction,” until a 1968 amendment “made subsequent assumptions of jurisdiction

subject to Indian consent.”  Id. at 537-38; see 25 U.S.C. §§ 1321(a), 1322(a), 1326.

Oklahoma chose not to use Public Law 280 to assert jurisdiction.  State officials

regarded the law as unnecessary because, in their view, Oklahoma already had full

jurisdiction over Indians and their lands.  Indian Country, U.S.A., 829 F.2d at 980 n.6.

But “[t]he State’s 1953 position that Public Law 280 was unnecessary for

Oklahoma . . . [has] been rejected by both federal and state courts.”  Id. (citing Tenth

Circuit and Oklahoma cases).  Oklahoma has not obtained tribal consent following the

1968 amendment and has thus never acquired jurisdiction over Indian country through

Public Law 280.  See Cravatt, 825 P.2d at 279 (“The State of Oklahoma has never acted

pursuant to Public Law 83-280.” (quoting State v. Klindt, 782 P.2d 401, 403 (Okla. Crim.

App. 1989))); see also Cohen at 537-38 & n.47.

The termination era began to fade in the late 1950s as federal Indian policy shifted

again toward tribal self-government and self-determination.  See Cohen at 93.

 A new Creek Constitutionj.

In 1979, under OIWA, the Creek Nation adopted a new constitution “providing for

three separate branches of government, including a judiciary.”  Muscogee (Creek) Nation,

851 F.2d at 1442.  In 1982, when the tribe sought funding from the Bureau of Indian

Affairs (“BIA”) for its court system, the D.C. Circuit confronted the question whether the

43 The six states are Alaska, California, Minnesota, Nebraska, Oregon, and
Wisconsin.  See id. at 537 nn.44-45.
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Creek Nation could operate a court system at all in light of Congress’s earlier abolition of

the tribal courts.  The D.C. Circuit held that OIWA had repealed the earlier elimination of

Creek courts.  Id. at 1444-46.  “[T]he Muscogee (Creek) Nation has the power to

establish Tribal Courts with civil and criminal jurisdiction, subject, of course, to the

limitations imposed by statutes generally applicable to all tribes.”  Id. at 1446-47

(emphases omitted).

 Our decision in Indian Country, U.S.A.k.

 In 1987, we held in Indian Country, U.S.A., that the Creek Reservation continues

to exist, at least in some form.  The case arose when Oklahoma tried to tax a bingo

operation located on Creek Nation land that had never been allotted and was still held by

the Tribe.  829 F.2d at 970.  Oklahoma argued the site was not a reservation and therefore

subject to the State’s taxation.  Id. at 973.  We rejected that argument and explained the

site at issue was “part of the original treaty lands still held by the Creek Nation, with title

dating back to treaties concluded in the 1830s and patents issued in the 1850s.  These

lands historically were considered Indian country and still retain their reservation status

within the meaning of 18 U.S.C. § 1151(a).”  Id. at 976.  Accordingly, we invalidated the

Oklahoma tax.  Id. at 987.  Our holding, however, was limited.  Because the case

concerned land that had never been allotted and was still held by the Tribe, we had—as

we twice made clear—no cause to decide whether Congress had disestablished the

Reservation’s 1866 exterior boundaries.  Id. at 975 n.3, 980 n.5.

We now confront that question.
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3. Applying Solem

 We must apply the Solem framework to determine whether Congress has

disestablished the Creek Reservation.  If the Reservation’s boundaries are still intact, the

crime occurred within them.  See Aplt. Br. at 20; Aplee. Br. at 11-12.  The State argues,

however, that Congress disestablished the Creek Reservation in the early twentieth

century.  Mr. Murphy and the Creek Nation disagree.

 We conclude Congress has not disestablished the Creek Reservation.  The most

important evidence—the statutory text—fails to reveal disestablishment at step one.

Instead, the relevant statutes contain language affirmatively recognizing the Creek

Nation’s borders.  The evidence of contemporaneous understanding and later history,

which we consider at steps two and three, is mixed and falls far short of “unequivocally

reveal[ing]” a congressional intent to disestablish.  Parker, 136 S. Ct. at 1080 (emphasis

in original) (quoting Solem, 465 U.S. at 471).  Because our application of the Solem

framework shows Congress has not disestablished the Creek Reservation, the crime in

this case occurred within the Reservation’s boundaries.  The State of Oklahoma

accordingly lacked jurisdiction to prosecute Mr. Murphy.

 Step One: Statutory Texta.

 The State argues the Creek Reservation did not survive a series of statutes that

allotted Creek lands and created the State of Oklahoma.  The State “acknowledges that no

relevant act of Congress contains language which expressly disestablished the Creek

Nation reservation through the use of such words as ‘cede’ or ‘relinquish.’”  Aplee. Br. at
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57.  It attempts to show disestablishment based on the collective weight of eight different

laws enacted between 1893 and 1906. 

At oral argument, we asked whether the State was relying on any particular

statutory language in any of these laws for its step-one argument: 

THE COURT: Where do you find your strongest statutory language that the
Creek Reservation was diminished or disestablished? 
 
THE STATE:  You have to start before the 1901 Allotment Act. . . .  In
1893, Congress passed the law which set up the Dawes Commission.
 
THE COURT:  I asked for statutory language, not a general overview of a
statute.  Where in any of these acts is there language that disestablished the
Reservation?
 
THE STATE:  In that 1893 Act, Congress said that they were appointing
the Dawes Commission to negotiate with the Tribes in whatever means
necessary in order to create a State embracing the Indian Territory and to
substitute for the tribal governments a State government. 
 
THE COURT:  But that didn’t happen.
 
THE STATE:  The—well, I think that’s what we’re arguing about here
today.
 
THE COURT:  Well, let’s go to 1901. 
 
. . . .

 
THE COURT:  Where’s the disestablishment in the Act?  You haven’t
given us in your brief or anything you said today any language from any act
that shows disestablishment.  And isn’t that the first Solem factor? 
 
THE STATE:  Well, yes, Your Honor, but [Congress does not] have to use
the words . . . .

 
THE COURT:  Well, okay, even if they don’t use the words.  Can you give
us some examples?
 
THE STATE:  Of course—
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THE COURT:  Counsel, on the same point, I think . . .  what we’re looking
for is what has been given in other Supreme Court cases where they have
seized on language whether it’s ‘public domain’ or whether it’s the word
‘cede’ or whether it’s a lump-sum payment.  Those—there are words in a
sentence in those acts, and what we’re asking is can you show us words in a
sentence in the acts that you’re talking about that are equal or equivalent of
those words rather than a general summary sort of an answer?  We’re
looking for specific language.
 
THE STATE:  Other than the entire context of what happened, I cannot. . . . 
I still argue that the acts themselves are sufficient, but, if not, under Osage

Nation, when you look at the step-two evidence here, it’s overwhelming.
 

THE COURT:  Well, so your answer is that you don’t have any language?
 
THE STATE:  I do not have a specific section that I can look at and say this
is—
 
THE COURT:  And so the argument that I just heard is that it’s context. 
Your word. 
 
THE STATE:  Correct.  If you look at all of the acts together, which the
Supreme Court has said you can do—no I can’t—when you look at the
specific language which provides for the allotment, it doesn’t use words
[like] ‘cession,’ it doesn’t provide for a fixed sum, those sorts of things that
have happened in other cases.  But when you go all the way back to when
Congress started passing acts that led up to the 1901 Act, it’s very clear that
their purpose was to substitute for the tribal government a State government
and put the area of the Five Tribes under State law. 

 
Oral Arg. at 50:23-54:07.  This exchange aligns with the position taken in the State’s

brief.  See Aplee. Br. at 57.  At step one, the State does not rely on any particular

statutory text but rather on all eight acts in general because it does not “have a specific

section” in any law that accomplished disestablishment.  Oral Arg. at 53:18-21.

 We question whether the State’s argument based on the overall thrust of eight

different laws deserves to be called a step-one argument.  At step one, “we start with the
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statutory text.”  Parker, 136 S. Ct. at 1079 (emphasis added); see also Solem, 465 U.S. at

470 (“The most probative evidence of congressional intent is the statutory language used

to open the Indian lands.” (emphasis added)); Wyoming, 849 F.3d at 869 (“First, we look

to the text of the statute . . . .”).  The State does not present us with any particular

statutory language to analyze.  Our independent review of the laws has not uncovered a

provision on which the State might rely, either. 

 Assuming the State’s cumulative-effect argument belongs in step one where we

consider text, as opposed to step two where we consider context, we proceed to (i) review

each of the eight statutes the State relies on, paying particular attention to the 1901

Original Allotment Agreement, and then (ii) conduct our step-one analysis based on those

laws.  The absence of statutory language in any of these acts disestablishing the Creek

Reservation leads us to conclude the State “ha[s] failed at the first and most important

step.”  Parker, 136 S. Ct. at 1080.  In fact, the step-one evidence shows Congress

recognized the existence of the Creek Nation’s borders.  And the State’s attempts to shift

the inquiry into questions of title and governance are unavailing.

i. The statutes

We discuss the State’s eight statutes in chronological order.

1) Act of March 3, 1893, ch. 209, 27 Stat. 612 (“1893 Act”)

 The State first draws our attention to an appropriations law providing money for

the federal government to fulfill treaty obligations with Indian tribes throughout the

country.  With respect to the Creek Nation, the 1893 Act provided funding for treaties
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from 1790 to 1866 to pay for, among other things, annuities, blacksmithing, iron, steel,

and interest on other funds.  See 27 Stat. at 616-17. 

In addition to providing funds, Congress gave “the consent of the United States” to

the allotment of lands “within the limits of the country occupied by the Cherokees,

Creeks, Choctaws, Chickasaws, and [S]eminoles.”  § 15, 27 Stat. at 645.44  Congress

instructed the President to appoint a commission, which became known as the Dawes

Commission, to negotiate with the Creek Nation and the other tribes

for the purpose of the extinguishment of the national or tribal title to any
lands within that Territory now held by any and all of such nations or
tribes, either by cession of the same or some part thereof to the United
States, or by the allotment and division of the same in severalty among the
Indians of such nations or tribes, respectively, as may be entitled to the
same, or by such other method as may be agreed upon between the several
nations and tribes aforesaid, or each of them, with the United States, with a
view to such and adjustment, upon the basis of justice and equity, as may,
with the consent of such nations or tribes of Indians, so far as may be
necessary, be requisite and suitable to enable the ultimate creation of a State
or States of the Union which shall embrace the lands within said India[n]
Territory.
 

§ 16, 27 Stat. at 645.  Congress provided the negotiators’ priorities should be “first” to

procure an allotment of lands “as may be agreed upon as just and proper to provide for

each such Indian a sufficient quantity of land for his or her needs.”  § 16, 27 Stat. at 646.

“[S]econdly,” the negotiators were to “procure the cession, for such price and upon such

44 The law provided that tribal members who accepted an allotment would be
deemed U.S. citizens.  § 15, 27 Stat. at 645.  The Supreme Court has explained that
“the extension of citizenship status to Indians does not, in itself, end the powers
given Congress to deal with them.”  United States v. John, 437 U.S. 634, 653-54
(1978).  “Nor has [U.S.] citizenship prevented the Congress . . . from continuing to
deal with the tribal lands of the Indians.”  Tiger v. W. Inv. Co., 221 U.S. 286, 312
(1911).  See generally Cohen at 922-24 (discussing citizenship).
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terms as shall be agreed upon, of any lands not found necessary to be so allotted or

divided, to the United States.”  Id.  Although Congress wanted to pursue both allotment

and the sale of surplus lands to the United States, it granted the commissioners

power to negotiate any and all such agreements as . . . shall be found
requisite and suitable to such an arrangement of the rights and interests and
affairs of such nations, tribes, bands, or Indians, or any of them, to enable
the ultimate creation of a Territory of the United States with a view to the
admission of the same as a state in the Union. 
 

Id.  The 1893 Act established the Dawes Commission to commence negotiations; it did

not disestablish the Creek Reservation.  

2) Act of June 10, 1896, ch. 398, 29 Stat. 321 (“1896 Act”)

 The State next relies on an 1896 appropriations law in which Congress again

provided money to fulfill treaty obligations with the Creek Nation.  29 Stat. 326-27.  The

1896 Act declared it “the duty of the United States to establish a government in the

Indian Territory” for the purpose of “rectify[ing] the many inequalities and

discriminations” in the Territory and “afford[ing] needful protection to the lives and

property of all citizens and residents thereof.”  29 Stat. at 340.  The Dawes Commission

was directed “to continue the exercise of the authority already conferred upon them by

law and endeavor to accomplish the objects heretofore prescribed to them.”  29 Stat. at

339.  Nothing in this law altered the Reservation’s boundaries. 

3) Act of June 7, 1897, ch. 3, 30 Stat. 62 (“1897 Act”)

 The State’s third statute is an 1897 appropriations statute in which Congress again

approved funds to satisfy obligations arising from treaties with the Creek Nation.  See 30

Stat. at 68.  Congress also provided that, beginning in 1898, the United States courts
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would have “original and exclusive jurisdiction” over both civil and criminal cases in the

Indian Territory.  30 Stat. at 83.  The laws of the United States and of neighboring

Arkansas, which were already in force in the Indian Territory, would apply “to all

persons therein, irrespective of race.”  Id.  In addition, Congress legislated that, beginning

in 1898, “all acts, ordinances, and resolutions” of the legislative bodies of the Five

Civilized Tribes would be subject to presidential veto.  30 Stat. at 84.  This provision did

not apply to tribal legislation related to negotiations with the Dawes Commission.  Id. 

The law also provided that if any of the Tribes reached a negotiated agreement with the

Dawes Commission, that new agreement, once ratified, would “suspend” any provisions

of the 1897 Act inconsistent with the agreement.  Id.  In sum, this statute altered federal

and tribal governance arrangements in the Indian Territory, but it did not erase the Creek

Reservation’s borders.

4) “Curtis Act,” ch. 517, 30 Stat. 495 (June 28, 1898)

In 1898, Congress imposed new limitations on the powers of tribal governments in

the Indian Territory.  Under the Curtis Act, tribal courts would be abolished within the

year.  § 28, 30 Stat. at 504-05.  All cases would be transferred to the United States court

in the Indian Territory, and tribal laws would be unenforceable.  §§ 26, 28, 30 Stat. at

504-05.  Congress instructed the Secretary of the Interior (“Secretary”) to stop directing

federal payments to tribal governments and to begin paying individual tribal members

directly.  § 19, 30 Stat. at 502.  The Curtis Act included a default allotment scheme that

would take effect following completion of the tribal citizenship rolls and survey of tribal
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lands.  § 11, 30 Stat. at 497-98.45  But, as discussed in the next section, Congress and the

Creek Nation later agreed to a different allotment plan.  The Curtis Act made the most

significant governance changes to date, but it did not address the Creek Reservation’s

borders.

5) “Original Allotment Agreement,” ch. 676, 31 Stat. 861 (March 1, 1901)

 The Creek Nation reached a negotiated agreement with the federal government for

the allotment of tribal lands, and Congress passed it into law in 1901.  The Original

Agreement, supplemented by another agreement we discuss below, specified that its

terms would control over conflicting federal statutes and treaty provisions, but it “in no

wise affect[ed]” treaty provisions consistent with the Agreement.  ¶¶ 41, 44, 31 Stat. at

872.  Our discussion of the Original Agreement covers (a) the allotment of Creek lands,

(b) provisions concerning town sites, (c) lands reserved for tribal purposes, and (d) the

Agreement’s plan for future governance within the borders of the Creek Reservation.

a) Allotment 

 The Agreement’s central purpose was to facilitate a transfer of title from the Creek

Nation generally to its members individually.  It provided that “[a]ll lands belonging to

the Creek tribe,” except for town sites and lands reserved for public purposes, should be

45 The Curtis Act also contained a proposed agreement between the federal
government and the Creek Nation providing for the allotment of tribal lands, see

§ 30, 30 Stat. at 514-19, but the Creek Nation did not ratify the agreement.  A
different allotment agreement was reached in 1901, and we discuss it in the next
section.
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appraised and allotted “among the citizens of the tribe.”  ¶¶ 2-3, 31 Stat. at 862-63.46

Tribal citizenship rolls determined an individual’s eligibility for an allotment.  ¶¶ 3, 28,

31 Stat. at 862-63, 869-70.47  The United States would bear the costs of “the survey,

platting, and disposition” of lots, except where town authorities undertook those efforts. 

¶ 34, 31 Stat. at 871. 

 Creek citizens would receive an allotment of 160 acres valued at $6.50 per acre. 

¶ 3, 31 Stat. at 862.  Recognizing that the tracts would not have the same value, the Act

provided that “the residue of lands” not otherwise allotted or reserved—the surplus

lands—would be used “for the purpose of equalizing allotments.”  ¶ 9, 31 Stat. at 864.

Creek citizens with more valuable lots could have the excess value charged against their

entitlement to other tribal funds.  ¶ 3, 31 Stat. at 862-63.  The Tribe’s funds from earlier

treaties were made available to equalize allotments.  ¶ 27, 31 Stat. at 869. 

The assignment of allotments was not random.  Creek citizens who had built

improvements or possessed particular lands could select those lands.  See ¶¶ 3, 5-6, 31

46 The Agreement defined “citizen” as “a member . . . of the Muskogee tribe or
nation of Indians.”  ¶ 1, 31 Stat. at 862.  The Act stipulated “the words ‘Creek’ and
‘Muskogee’” were synonymous.  Id.

47 The Agreement provided citizens of the Seminole Nation who had settled in
lands belonging to the Creeks were allowed to take allotments in Creek lands, and the
same terms were extended to Creek citizens in Seminole lands.  ¶ 36, 31 Stat. at 871.
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Stat. at 862-63.48  The Agreement provided for dispute resolution when Creek citizens

contested their right to select certain tracts.  ¶ 6, 31 Stat. at 863. 

 The Tribe’s principal chief was assigned the task of transferring title from the

Tribe to the individual allottees.  ¶ 23, 31 Stat. at 867-68.  Each deed conveyed to the

allottee “all right, title, and interest of the Creek Nation and of all other citizens in and to

the lands embraced in [the] allotment certificate.”  ¶ 23, 31 Stat. at 868.  For the allottee,

acceptance of the deed represented “assent to the allotment and conveyance of all the

lands of the tribe” and a “relinquishment of all his right, title, and interest in” the rest of

the allotted lands as provided in the Agreement.  Id.

The Secretary of the Interior was supposed to approve the conveyances, and this

approval would serve “as a relinquishment” to the Creek citizen “of all the right, title, and

interest of the United States in and to the lands embraced in [the] deed.”  Id.
49  But the

Agreement provided for various forms of continuing federal supervision.  For example, it

restricted the ability of allottees to encumber or alienate their lands without approval

from the Secretary.  ¶ 7, 31 Stat. at 863-64.  A five-year restriction period applied to

48 For members of the Creek Nation unable to select lands for themselves—
children, “prisoners, convicts, and aged and infirm persons”—the Agreement
provided a mechanism for selection on their behalf and in “the best interests of such
parties.”  ¶ 4, 31 Stat. at 863; see also ¶¶ 7, 23, 31 Stat. at 863-64, 867-68.

49 The United States was understood to have a reversionary interest in the
Tribe’s lands.  See 1833 Treaty, art. 3, 7 Stat. at 419 (providing the Creek Nation’s
fee simple interest would continue “so long as they shall exist as a nation, and
continue to occupy the country hereby assigned them”); § 15, 27 Stat. at 645
(consenting that “upon the allotment of the lands held by [the Five Civilized Tribes]
the reversionary interest of the United States therein shall be relinquished and shall
cease”).
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allotted lands generally, but a 21-year restriction applied to a subset of an allottee’s

lands—the 40 acres selected as a homestead.  Id.  Creek citizens were allowed to rent

their allotments, subject to restrictions.  ¶ 37, 31 Stat. at 871.

b) Town sites

 The Agreement excluded “town sites” from allotment.  ¶¶ 2, 24(a), 31 Stat. at 862,

868.  Towns “in the Creek Nation” with more than 200 people would be “surveyed, laid

out, and appraised.”  ¶ 10, 31 Stat. at 864.  Town commissions, which were to include

Creek commissioners, would administer the sale of town lots “for the benefit of the

tribe.”  ¶ 10, 31 Stat. at 865.  “Any person,” not just Creek citizens, “in rightful

possession of any town lot having improvements thereon” was given the opportunity to

purchase the lot.  ¶ 11, 31 Stat. at 866; see also ¶¶ 12-13, 31 Stat. at 866 (providing

similar purchase opportunities to people with residential or business holdings in towns). 

Town sites lacking improvements would be sold at public auction within 12 months of

their appraisal.  ¶ 14, 31 Stat. at 866.  Once sold, town lots were subject to municipal

taxation.  ¶ 17, 31 Stat. at 867.50

 Some town sites were not available for purchase.  The Agreement instructed town

surveyors to set aside lands for cemeteries, ¶ 18, 31 Stat. at 870, and lots where church

houses had been erected were conveyed to the churches at no cost, ¶ 21, 31 Stat. at 867. 

Educational institutions in Muskogee and other towns “in the Creek Nation” were given

50 The Agreement gave municipal corporations authority to issue bonds and
borrow money for public projects such as for “the construction of sewers, lighting
plants, waterworks, and schoolhouses.”  ¶ 25, 31 Stat. at 869.
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the chance to purchase lands at a discount.  ¶ 20, 31 Stat. at 867.  The United States

reserved a right to “purchase, in any town in the Creek Nation, suitable land for court-

houses, jails, and other necessary public buildings for its use, by paying the appraised

value thereof.”  ¶ 19, 31 Stat. at 867.

c) Lands reserved for tribal purposes 

 In addition to town sites, the Agreement provided certain other lands would be

“reserved from the general allotment” scheme.  ¶ 24, 31 Stat at 868.  Most of the reserved

lands were for tribal purposes:  Creek schools and orphan homes, ¶ 24(c)-(l), 31 Stat. at

868; cemeteries, ¶ 24(m), 31 Stat. at 868; a university, ¶ 24(n), 31 Stat. at 868-69; Creek

courthouses, ¶ 24(o), 31 Stat. at 869; and churches and schools outside of towns, ¶ 24(p),

31 Stat. at 869.  If and when these lands were no longer “needed for the purposes for

which they are at present used,” the Agreement provided they should be sold at auction

“to citizens only.”  ¶ 24, 31 Stat. at 869.

d) Future governance 

The Agreement contemplated roles for both the Tribe and the federal government

in the post-allotment governance of the Creek Nation.  It recognized Creek jurisdiction as

continuing but also limited and temporary.  It also provided for ongoing federal

regulation and defined federal responsibilities by reference to the Creek Nation’s borders. 

A continuing role for the tribal government was apparent in a provision

recognizing Creek legislative authority over both unallotted tribal lands and allotted

lands.  ¶ 42, 31 Stat. at 872.  “[A]ct[s], ordinance[s], [and] resolution[s]” of the Creek

National Council remained subject to presidential approval, but the Agreement

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 87

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 82 -

recognized the Creek government’s authority to regulate “the lands of the tribe” as well

as lands belonging to “individuals after allotment.”  Id.; see also id. (providing for Creek

regulation, with presidential oversight, of “the moneys or other property of the tribe, or of

the citizens thereof”).  The Agreement also provided that Creek law would determine

issues of descent and distribution.  ¶¶ 7, 28, 31 Stat. at 864, 870.51

Under the Agreement, the Tribe continued to exercise authority over its finances: 

“No funds belonging to said tribe shall hereinafter be used or paid out for any purposes

by any officer of the United States without consent of the tribe, expressly given through

its national council, except as herein provided.”  ¶ 33, 31 Stat. at 870; see also ¶ 31, 31

Stat. at 870 (requiring that the federal government provide monthly, itemized financial

reports to the principal chief regarding the Tribe’s funds in the U.S. Treasury).  The

Agreement assigned the Creek National Council responsibility for appropriating money

to operate tribal schools.  ¶ 40, 31 Stat. at 872.  It also authorized lawsuits “in the name of

the principal chief, for the benefit of the tribe” to enforce liens against the property of

people who defaulted on their purchase of property in towns.  ¶ 30, 31 Stat. at 870.

 Despite these recognitions of continuing Creek governmental authority, the

Agreement contemplated this authority would be temporary.  It said the tribal

government would not continue past March 4, 1906, “subject to such further legislation

as Congress may deem proper.”  ¶ 46, 31 Stat. at 872.  In other words, the Agreement set

51 Creek courts, already abolished under the Curtis Act, were not reestablished.
¶ 47, 31 Stat. at 873.
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a date for the dissolution of the tribal government while recognizing a later Congress

could change course.  Congress did change course, and dissolution never happened.

 In addition to providing a limited role for tribal government, the Agreement

assigned powers and responsibilities to the United States, many of which were expressly

tied to the Creek Nation’s territorial boundaries.  For example, the Secretary was

authorized to collect a grazing tax when cattle were brought “into the Creek Nation” and

grazed on unallotted lands.  ¶ 37, 31 Stat. at 871.  Revenue from the tax was “for the

benefit of the tribe.”  Id.  Similarly, although Creek citizens could dispose of timber on

their allotments, no timber could be taken from unallotted lands “without payment of [a]

reasonable royalty” and under conditions prescribed by the Secretary.  ¶ 38, 31 Stat. at

871.  The mineral-leasing provisions from the Curtis Act were not to apply “in the Creek

Nation.”  ¶ 41, 31 Stat. at 872.  And the United States agreed to maintain strict laws

against the introduction of liquor “in said nation.”  ¶ 43, 31 Stat. at 872.52

 To summarize, the Original Agreement shifted communal Creek land into

individual allotments and provided for dissolution of the tribal government in the future. 

52 The task of removing “objectionable” persons from the lands of Creek
citizens fell to the Secretary of the Interior and the United States Indian agent.  ¶ 8,
31 Stat. at 864.

The Secretary was also to administer the Creek school fund, and Creek schools
were to be governed under the Secretary’s rules and regulations as well as “under
Creek laws” subject to the Secretary’s oversight.  ¶ 40, 31 Stat. at 871-72.  The
Agreement included a hiring preference for Creek citizens in teaching positions.
¶ 40, 31 Stat. at 872.
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It also reserved from allotment lands for tribal purposes and repeatedly recognized the

continuing existence of the Creek Nation’s borders. 

6) “Supplemental Allotment Agreement,” ch. 1323, 32 Stat. 500 (June 30,
1902)

 
The 1902 Supplemental Allotment Agreement clarified the Original Agreement

and made several amendments.  Allotment-eligible lands would be appraised at no more

than $6.50 per acre, not including improvements.  ¶ 2, 32 Stat. at 500.  The Dawes

Commission was assigned exclusive jurisdiction to resolve the disputes of Creek citizens

over the selection of particular allotments.  ¶ 4, 32 Stat. at 501.53  The Supplemental

Agreement made corrections to the Creek Nation’s citizenship rolls and addressed the

situation of citizens entitled to an allotment who died before receiving it.  ¶¶ 7-9, 32 Stat.

at 501-02.

The Supplemental Agreement provided that Arkansas law, not Creek law, would

govern inheritance but said “only citizens of the Creek Nation, male and female, and their

Creek descendants shall inherit lands of the Creek Nation.”  ¶ 6, 32 Stat. at 501. 

Noncitizen heirs could inherit when there was no Creek descendent.  Id.

Anti-encumbrance and alienation provisions were reaffirmed and set to run from

the date of the Supplemental Agreement.  ¶ 16, 32 Stat. at 503.  Restrictions on leases

were also clarified.  See ¶ 17, 32 Stat. at 504 (addressing leases for mineral extraction

(prohibited), grazing (limited to one year), and agricultural purposes (limited to five

53 See also ¶ 5, 32 Stat. at 501 (providing for corrections when selected land
did not include allottee’s home).
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years)).  Other parts of the Supplemental Agreement addressed public resources.  See

¶ 13, 32 Stat. at 503 (providing for the purchase of land for parks within towns); ¶ 15, 32

Stat. at 503 (subjecting Creek courthouse lands to allotment); ¶ 18, 32 Stat. at 504

(regulating introduction of cattle “into the Creek Nation”). 

The Supplemental Agreement left in place the planned dissolution of the tribal

government.  It required the Secretary, following dissolution of the tribal government, to

pay the Tribe’s remaining funds to the citizens of the Creek Nation.  ¶ 14, 32 Stat. at 503;

see also ¶ 19, 32 Stat. at 504 (requiring the Secretary “during the continuance of the tribal

government” to defend allottees against claims on their land arising from illegal leases

and conveyances).

Overall, the Supplemental Agreement continued the policies embodied in the

Original Agreement.  It did not address the Creek Reservation’s borders except to

recognize their existence.

7) “Five Tribes Act,” ch. 1876, 34 Stat. 137, April 26, 190654

 The State relies on two more statutes, both from 1906.55  The first is the Five

Tribes Act, in which Congress recognized and extended the Creek government’s

existence while also imposing new limitations on its authority.  It provided the Creek

Nation’s “tribal existence and present tribal government[]” would “continue[] in full

54 The Five Tribes Act was passed after March 4, 1906, the date the Original
Agreement had set for the dissolution of the Creek government, see ¶ 47, 31 Stat. at
872, but Congress extended the Creek government’s existence before the deadline on
March 2, 1906, see 34 Stat. 822.  As this section discusses, the Five Tribes Act
extended the Creek government again, this time indefinitely.
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force and effect for all purposes authorized by law, until otherwise provided by law.” 

§ 28, 34 Stat. at 148.  It continued presidential oversight of tribal legislation, and further

restricted tribal legislative functions by limiting tribal governments to 30-day legislative

sessions each year.  Id.

The Five Tribes Act gave new authority to the President and Secretary of the

Interior.  The President received authority to appoint a tribal citizen as principal chief

when the principal chief died, became disabled, or refused or neglected to perform his

duties.  § 6, 34 Stat. at 139.  The Secretary received power to approve land conveyances

if the principal chief failed to act.  Id.  The Act also authorized the Secretary to “assume

control and direction” of the Tribes’ schools in 1906 with the goal of retaining “tribal

educational officers” and “the present system so far as practicable” until a “public school

system” was established under a future territorial or state government.  § 10, 34 Stat. at

140-41.  The Secretary received authorization to bring suit in the United States courts in

the Indian Territory for the recovery of money or lands claimed by the Creek Nation.

§ 18, 34 Stat. at 144.56

55 The State contends these laws “carry less weight” because they were passed
after the allotment agreements.  Aplee. Br. at 62.  This suggests the State considers
the 1901-02 allotment agreements to be the legislative enactments in which Congress
disestablished the Creek Reservation, yet the State includes the 1906 statutes in its
step-one argument.  We consider the text of the 1906 laws as step-one evidence, as
opposed to step-three, later-history evidence, because statutory text is the concern of
step one.  See Parker, 136 S. Ct. at 1079 (“[W]e start with the statutory text . . . .”).

56 Congress also assigned new powers at the town level.  It provided for the
operation of light and power companies within the Indian Territory and granted new

Continued . . .
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The Five Tribes Act continued many of the restrictions on allotted lands and

amended others.  Congress continued the Original Agreement’s provisions for the

equalization of Creek allotments.  § 2, 34 Stat. at 137-38.  It also clarified that lands

reserved for public purposes would “revert to the tribe and be disposed of as other surplus

lands” when the land was no longer used for the public purpose for which it was

reserved.  § 14, 34 Stat. at 142.  The Secretary was instructed to sell unallotted lands not

otherwise provided for and deposit the proceeds into the Treasury for the Tribe’s benefit.

§ 16, 34 Stat. at 143.57  New 25-year restriction periods against alienation and

encumbrance were imposed on allotted lands, but allotted lands were immune from

taxation “as long as the title remain[ed] in the original allottee.”  § 19, 34 Stat. at 144.

Allottees remained free to lease their lands, subject to restrictions.  §§ 19-20, 34 Stat. at

144-45.58

The Five Tribes Act provided for the future distribution of tribal property to Creek

citizens.  It abolished tribal taxes and instructed the Secretary to wind up claims against

taxing powers to towns with more than two thousand people.  See §§ 25-26, 34 Stat. at
146-48.

57 Purchasers of town lots who failed to make timely payments were liable to
forfeit the purchase and have the Secretary re-sell the land at public auction.  § 12, 34
Stat. at 141-42.

58 Congress made several changes to the laws of descent and inheritance.  For
allottees who died intestate and without heirs, their lands would revert to the Tribe or
escheat to the future state or territorial government.  § 21, 34 Stat. at 145.  Adult Indian
heirs were permitted to sell the lands they inherited, subject to the Secretary’s approval. 
§ 22, 34 Stat. at 145.  Adult Indians were permitted to make wills, subject to court
oversight when the will disinherited certain closely related family members.  § 23, 34
Stat. at 145.
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the Tribe following the dissolution of the tribal government.  § 11, 34 Stat. at 141.  Tribal

citizenship rolls would be finalized by March 4, 1907.  §§ 1, 2, 34 Stat. at 137-38.  The

Secretary would eventually take possession of and sell tribal buildings, furniture, and

lands.  § 15, 34 Stat. at 143.  Local governments—be they state, territorial, county, or

municipal—received the first chance to buy; proceeds would be deposited in the Treasury

for the benefit of the Tribe.  Id.
59  As had been the case in earlier acts, the Secretary was

required to distribute the proceeds from the sale of tribal property to the Tribe’s members

on a per capita basis.  § 17, 34 Stat. at 143-44.

 In a section labeled “Tribal lands to be held in trust,” the Act provided that, upon

dissolution of the Five Tribes, tribal lands “shall not become public lands nor property of

the United States, but shall be held in trust by the United States for the use and benefit”

of the Tribes’ members and their heirs.  § 27, 34 Stat. at 148.  And, as mentioned above,

the Act extended the tribal governments’ existence without setting a date for dissolution,

providing only that they would continue “until otherwise provided by law.”  § 28, 34 Stat.

at 148.  The Five Tribes Act thus recognized that the Creek Nation’s government

continued to exist in “full force and effect,” and that, in the event of the future dissolution

of the tribal government, “the land[] belonging to the . . . Creek [Nation]” would be held

in trust by the United States for the Tribe.  Id.  It did not terminate the Reservation’s

borders.

59 Later in 1906, Congress delayed the implementation of § 15—providing for
the sale of tribal property—and clarified it would “not take effect until the date of the
dissolution of the tribal governments of the Choctaw, Chickasaw, Cherokee, Creek,
and Seminole tribes.”  Act of June 21, 1906, ch. 3504, 35 Stat. 325, 342.

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 94

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 89 -

8) “Oklahoma Enabling Act,” ch. 3335, 34 Stat. 267 (June 16, 1906)

 In the Oklahoma Enabling Act, the final statute the State relies on, Congress did

not dissolve the Creek government, but it granted permission to the inhabitants of both

the Territory of Oklahoma and the Indian Territory to adopt a constitution and seek

admittance into the Union as the State of Oklahoma.  § 1, 34 Stat. at 267-68.  Congress

imposed restrictions on the new state’s ability to affect Indians and Indian property. 

“[N]othing” in the state constitution was

to limit or impair the rights of person or property pertaining to the Indians
of said Territories (so long as such rights shall remain unextinguished) or to
limit or affect the authority of the Government of the United States to make
any law or regulation respecting such Indians, their lands, property, or other
rights by treaties, agreement, law, or otherwise . . . .
 

Id.  Further, Congress required the people of the territories to 

forever disclaim all right and title in or to any unappropriated public lands
lying within the boundaries thereof, and to all lands lying within said limits
owned or held by any Indian, tribe, or nation; and that until the title to any
such public land shall have been extinguished by the United States, the
same shall be and remain subject to the jurisdiction, disposal, and control of
the United States. 

 
§ 3, 34 Stat. at 270.  Congress also prohibited the new state from allowing the liquor trade

for 21 years within the Indian Territory, the bordering Osage Reservation, and “any other

part of said State which existed as Indian reservations” as of 1906.  § 3, 34 Stat. at 269.

Oklahoma was awarded five seats in the House of Representatives.  § 6, 34 Stat. at

271-72.  Congress instructed that the third district must “comprise all the territory now

constituting the Cherokee, Creek, and Seminole nations, and the Indian reservations lying

northeast of the Cherokee Nation, within said State.”  Id.
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 The United States granted Oklahoma certain townships for the State’s school

system but withheld “any lands embraced in Indian, military, or other reservations of any

character” and specified that “land owned by Indian tribes or individual members of any

tribe” were excluded “until the reservation shall have been extinguished and such lands

be restored to and become a part of the public domain.”  § 7, 34 Stat. at 272.

 Upon Oklahoma’s admission as a State, the territorial laws in force within the

Territory of Oklahoma would take effect statewide, and all applicable federal laws would

take effect as they applied elsewhere in the country.  § 21, 34 Stat. at 277-78. 

 The Oklahoma Enabling Act, as this court has already said, does not “contain

express termination language.”  Osage Nation, 597 F.3d at 1124. 

*     *     *     *

 The foregoing statutes show the Creek Nation accepted an allotment scheme that

retained “surplus” lands for tribal citizens, and Congress established the State of

Oklahoma.  We now consider further whether, as the State insists, these laws also

disestablished the Creek Reservation. 

ii. Analysis

None of these statutes disestablished the Creek Reservation.  The State’s case for

termination of the Creek Reservation thus falters at “the first and most important step.” 

Parker, 136 S. Ct. at 1080.  The State argues the cumulative effect of the eight laws

demonstrate that Congress disestablished the Creek Reservation.  For three reasons, we

disagree.  First, the statutes lack any of the textual “hallmarks” demonstrating

congressional intent to disestablish, and no other language shows Congress altered the
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Creek Reservation’s boundaries.  See id. at 1079.  Second, specific statutory language—

“[t]he most probative evidence of congressional intent,” Solem, 465 U.S. at 470—shows

Congress continued to recognize the Reservation’s borders.  Third, the State’s reliance on

the statutes’ reforms of title and governance arrangements within the Reservation is

unavailing because these changes did not disestablish the Reservation. 

1) No hallmarks of disestablishment or diminishment

 Congress never expressly terminated the Creek Reservation in any of the statutes,

nor did it use the kind of language recognized by the Supreme Court as evidencing

disestablishment.  It has long been clear “the Congresses that passed the surplus land

acts” were hostile to the reservation system; indeed they “anticipated [its] imminent

demise” and “passed the acts partially to facilitate the process,” but Solem prevents courts

from “extrapolat[ing]” this general congressional expectation into “a specific

congressional purpose” with respect to a given reservation.  465 U.S. at 468-69; see also

Shawnee Tribe, 423 F.3d at 1220 & n.18 (explaining that, notwithstanding the

“Congressional desire to end the reservation system,” the question of “[w]hether a

particular treaty or Congressional act was intended to extinguish some or all of an

existing reservation requires a case-by-case analysis”).  “The effect of any given surplus

land act depends on the language of the act and the circumstances underlying its

passage.”  Solem, 465 U.S. at 469 (emphasis added).  Here at step one, we consider the

language and find no congressional purpose to disestablish the Creek Reservation’s

borders.

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 97

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 92 -

 We have not identified termination language in any of the statutes the State cites. 

Indeed, the State concedes that not one of the eight statutes contains particular language

that disestablished the Creek Reservation. 

 The absence of such language is notable because Congress is fully capable of

stating its intention to disestablish or diminish a reservation, as the following examples

illustrate: 

 “[T]he Smith River reservation is hereby discontinued.”  Act of July 27,
1868, ch. 248, 15 Stat. 198, 221; see Mattz, 412 U.S. at 504 n.22 (citing
statute as an example of “clear language of express termination”). 
 

 “That subject to . . . allotment . . . a [legislatively defined] portion of the
Colville Indian Reservation . . . is hereby, vacated and restored to the public
domain . . . .”  Act of July 1, 1892, ch. 140, § 1, 27 Stat. 62, 62-63; see

Mattz, 412 U.S. at 504 n.22 (citing as example of “clear language of
express termination”); Seymour, 368 U.S. at 354 (discussing as example of
diminishment language).
 

 “Subject to the allotment of land . . . and for the considerations hereinafter
mentioned . . . [the] Comanche, Kiowa, and Apache Indians hereby cede,
convey, transfer, relinquish, and surrender, forever and absolutely, without
any reservation whatever, express or implied, all their claim, title, and
interest, of every kind and character, in and to the lands embraced in the
following-described tract of country in the Indian Territory . . . .”  Act of
June 6, 1900, ch. 813, art. 1, 31 Stat. 672, 676-77; see Tooisgah v. United

States, 186 F.2d 93, 97 (10th Cir. 1950) (discussing statute as example of
language “disestablish[ing] the organized reservation”). 

 

 “[A]ll the unallotted lands within said reservation shall be restored to the
public domain.”  Act of May 27, 1902, ch. 888, 32 Stat. 245, 263; see

Hagen, 510 U.S. at 412 (discussing statute and explaining that “Congress
considered Indian reservations as separate from the public domain”).

 

 “[T]he reservation lines of the said Ponca and Otoe and Missouria Indian
reservations be, and the same are hereby, abolished.”  Act of April 21,
1904, ch. 1409, 33 Stat. 189, 218; see Mattz, 412 U.S. at 504 n.22 (citing as
example of “clear language of express termination”).
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 “The said Indians belonging on the Shoshone or Wind River Reservation,
Wyoming, for the consideration hereinafter named, do hereby cede, grant,
and relinquish to the United States, all right, title, and interest which they
may have to all the lands embraced within the said reservation, except the
lands within and bounded by the following lines . . . .”  Act of March 3,
1905, ch. 1452, art. 1, 33 Stat. 1016, 1016; see Wyoming, 849 F.3d at 870
(calling this language “precisely suited to diminishment” (quotations
omitted)).60

 
 Indeed, Congress has had no difficulty addressing the boundaries of the Creek

Reservation, and, as the following treaties show, Congress used clear language on these

occasions:

 “The Creek Nation of Indians cede to the United States all the land
belonging to the said Nation in the State of Georgia, and lying on the east
side of the middle of the Chatahoochie river.  And, also, another tract of
land lying within the said State, and bounded as follows . . . .”  1826
Treaty, art. 2, 7 Stat. at 286-87.

 “The Creek tribe of Indians cede to the United States all their land, East of
the Mississippi river.”  1832 Treaty, art. 1, 7 Stat. at 366. 

 “The United States hereby agree . . . that the Muskogee or Creek country
west of the Mississippi, shall be embraced within the following
boundaries . . . .”  1833 Treaty, art. 2, 7 Stat. at 418. 

60 Additional examples can even be found within the statutes the State cites, but
not with respect to the Creek Nation.  In the 1893 appropriations law—the State’s first
statute—Congress provided money to satisfy sum-certain purchases of Indian lands under
agreements previously negotiated with two Tribes.  First, Congress approved $30,600 “to
pay the Tonkawa tribe of Indians in the Territory of Oklahoma for all their right, title,
claim, and interest of every kind and character in and to four townships of land . . .
conveyed and relinquished to the United States.”  § 11, 27 Stat. at 643-44.  Second,
Congress appropriated $80,000 “to pay the Pawnee tribe of Indians in Oklahoma,
formerly a part of the Indian Territory, for all their right, title, claim, and interest of every
kind and character in and to all that tract of country between the Cimarron and Arkansas
rivers embraced within the limits of seventeen specified Townships of land, ceded,
conveyed, and relinquished to the United States.”  § 12, 27 Stat. at 644.  Further,
Congress declared these newly acquired lands to be “part of the public domain.”  § 13, 27
Stat. at 644. 
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 “The Creek Nation doth hereby grant, cede, and convey to the Seminole
Indians, the tract of country included within the following
boundaries . . . .”  1856 Treaty, art. 1, 11 Stat. at 699; see also id. at art. 2,
11 Stat. at 700 (“The following shall constitute and remain the boundaries
of the Creek country . . . .”); id. at arts. 5-6, 11 Stat. at 700-02 (providing
for release of Creek claims to specified lands in consideration of $1 million
paid by United States).

 

 “[T]he Creeks hereby cede and convey to the United States . . . the west
half of their entire domain, to be divided by a line running north and south;
the eastern half of said Creek lands, being retained by them, shall, except
as herein otherwise stipulated, be forever set apart as a home for said
Creek Nation; and in consideration of said cession of the west half of their
lands . . .  the United States agree to pay the sum of . . . nine hundred and
seventy-five thousand one hundred and sixty-eight dollars . . . .”  1866
Treaty, art. 3, 14 Stat. at 786; see also id. at art. 9, 14 Stat. at 788
(providing for the construction of buildings “in the reduced Creek
reservation”).
 

 The Supreme Court has said that when earlier treaties contained unequivocal

language of disestablishment or diminishment and a later enactment “speaks in much

different terms,” “[t]he change in language . . . undermines [the] claim that Congress

intended to do the same with the reservation’s boundaries in [the later statute] as it did in

[the earlier treaties].”  Parker, 136 S. Ct. at 1080; see also Mattz, 412 U.S. at 504

(“Congress was fully aware of the means by which termination could be effected.  But

clear termination language was not employed in the [relevant statute].  This being so, we

are not inclined to infer an intent to terminate the reservation.”); Seymour, 368 U.S. at

355 (comparing earlier statute “expressly vacating the South Half of the reservation and

restoring that land to the public domain” with later statute and finding that later statute

“repeatedly refer[red] to the Colville Reservation in a manner that makes it clear that the

intention of Congress was that the reservation should continue to exist as such”).
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 Although the State contends the cumulative force of the eight statutes

disestablished the Creek Reservation, Congress again discussed Creek boundaries in

direct terms immediately following passage of the State’s final statute.  The Oklahoma

Enabling Act was passed on June 16, 1906.  34 Stat. at 267.  Days later, on June 21,

Congress recommitted to the boundary separating “the Creek Nation” and “the Territory

of Oklahoma.”  Act of June 21, 1906, ch. 3504, 34 Stat. 325, 364.  The line, surveyed in

1871 and reestablished by the U.S. Geological Survey in 1895 and 1896, was “declared

to be the west boundary line of the Creek Nation.”  Id.  In the same statute, Congress

established a new recording district in the Indian Territory and did so by reference to “the

north line of the Creek Nation.”  34 Stat. at 343.  These references to the lines and

boundaries of the Creek Nation undercut the State’s contention that its eight statutes

cumulatively disestablished the Creek Reservation. 

 As we recently said in Wyoming, “[t]here are no magic words of cession required

to find diminishment.  Rather, the statutory language, whatever it may be, must ‘establish

an express congressional purpose to diminish.’”  849 F.3d at 869-70 (quoting Hagan, 510

U.S. at 411).  There are no traditional textual signs of disestablishment in any of the

statutes, and our review uncovers no other language to overcome the presumption that the

Creek Reservation continues to exist.  See Solem, 465 U.S. at 481.  In fact, the Original

Agreement recognized the Reservation’s boundaries. 

2) Signs Congress continued to recognize the Reservation 

 The eight statutes not only lack textual evidence that Congress disestablished the

Creek Reservation, the Original Agreement contains language recognizing the existence
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of the Creek Nation’s borders.  See, e.g., ¶ 10, 31 Stat. at 864 (discussing towns “in the

Creek Nation”); ¶ 25, 31 Stat. at 869 (municipal corporations “in the Creek Nation”);

¶ 37, 31 Stat. at 871 (introduction of cattle “into the Creek Nation”); ¶ 41, 31 Stat. at 872

(application of other laws and treaties “in the Creek Nation”); ¶ 42, 31 Stat. at 872 (notice

through publication in newspapers “having a bona fide circulation in the Creek Nation”);

¶ 43, 31 Stat. at 872 (maintenance of liquor laws “in said nation”).  And so did other

statutes.  See, e.g., Supplemental Agreement, ¶¶ 11, 13, 17-18, 32 Stat. at 502-04; Five

Tribes Act, §§ 12, 14, 16, 24, 27, 34 Stat. at 141-43, 146, 148; Oklahoma Enabling Act,

§ 6, 34 Stat. at 272.

 The Original Agreement also reserved lands for tribal purposes.  See ¶ 24, 31 Stat.

at 868.  Solem explained that retention of lands for tribal purposes “strongly suggests”

continued reservation status.  See 465 U.S. at 474 (explaining “[i]t is difficult to imagine

why Congress would have reserved lands for such purposes” if the land was no longer a

reservation).  “Surplus” Creek lands were not made a part of the public domain or even

opened to unrestricted non-Indian settlement.  Congress and the Tribe instead agreed

lands not initially claimed as allotments would be used for the Tribe’s benefit by

equalizing the allotments of Creek citizens.  See ¶¶ 3, 9, 31 Stat. at 862, 864; see also § 7,

34 Stat. at 272.

 And instead of making a sum-certain payment to the Creek Nation for all—or

even a portion of—its land, the Agreement provided the Tribe would receive an uncertain

amount of revenue based on future sales to non-Indian settlers of surveyed town lots.  See

¶¶ 11-15, 31 Stat. at 866; see also Parker, 136 S. Ct. at 1079 (finding no intent to
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diminish where Tribe did not “receiv[e] a fixed sum for all of the disputed lands” because

“the Tribe’s profits were entirely dependent upon how many nonmembers purchased the

appraised tracts of land”); id. at 1080 (“Such schemes allow non-Indian settlers to own

land on the reservation.  But in doing so, they do not diminish the reservation’s

boundaries.” (citation and quotations omitted)). 

 Thus, not only do the State’s statutes lack any language showing disestablishment,

they show Congress’s continued recognition of the Reservation’s boundaries. 

3) The State’s title and governance arguments 

 The State’s arguments for disestablishment based on Congress’s general goals of

extinguishing tribal title and establishing a new state government fail.  Relying on its first

statute—the 1893 appropriations law in which Congress announced the commencement

of negotiations—the State argues Congress intended to disestablish the Creek

Reservation because Congress aimed for (1) the “extinguishment” of tribal title and (2)

the “ultimate creation” of one or more state governments in the Indian Territory.  Aplee.

Br. at 58 (quoting § 16, 27 Stat. at 645).  Congress largely achieved both goals,61 but the

State’s arguments fail because they confuse questions of title and governance with the

issue before us—the Reservation’s boundaries.

61 Tribal title was never fully extinguished because, as we explained in Indian

Country, U.S.A., the Creek Nation has retained title to some lands within the
Reservation.  829 F.2d at 976.
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a) Title

Whether a reservation has been disestablished or diminished depends on whether

its boundaries were erased or constricted, not on who owns title to land inside the lines. 

“This distinction between a property’s title and a reservation’s territory is important.” 

Shawnee Tribe, 423 F.3d at 1220 n.17.  Congress has defined “Indian country” to include

“all land within the limits of any Indian reservation.” 18 U.S.C. § 1151(a).  Based on this

definition, the Supreme Court has accepted the “inescapable” conclusion that allotment

alone does not terminate a reservation.  Mattz, 412 U.S. at 504.  “[A]djudicating

reservation boundaries is conceptually quite distinct from adjudicating title to the same

lands.  One inquiry does not necessarily have anything in common with the other, as title

and reservation status are not congruent concepts in Indian law.”  Navajo Tribe, 809 F.2d

at 1475 (footnote and quotations omitted).  In other words, who has title is not the same

question as whether Congress has erased or altered a reservation’s boundaries.  See

Yazzie, 909 F.2d at 1394 (observing “the distinction between title and boundary [is] an

important one”); see also Solem, 465 U.S. at 470 (“[N]o matter what happens to the title

of individual plots within the area, the entire block retains its reservation status until

Congress explicitly indicates otherwise.”).

The allotment of Creek lands—the transfer of title from the Tribe to its

members—does not mean Congress disestablished the Creek Reservation.  Allotment can

be “completely consistent with continued reservation status.”  Mattz, 412 U.S. at 497; see

Navajo Tribe, 809 F.2d at 1475 (“[A]llotment in severalty to individual Indians and

subsequent entry by non-Indians is entirely consistent with continued reservation status.”
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(quotations omitted)); see also Solem, 465 U.S. at 469 (“[I]t is settled law that some

surplus land acts diminished reservations, and other surplus land acts did not.”  (citations

omitted)).  Solem provides the framework for the required case-by-case evaluation, and

here the State presents no language showing Congress altered the Creek Reservation’s

boundaries.  Its focus on the extinguishment of tribal title and the shift to individual

ownership misses the mark because “the Supreme Court has required that specific

congressional intent to diminish boundaries and not just Indian land titles be clearly

established.”  Yazzie, 909 F.2d at 1394-95.  As the Creek Nation explains, the allotment

of Creek lands “effectuate[d] an uncompensated change from communal title to title in

severalty,” but this “transfer of title sa[id] nothing about reservation boundaries.”  Creek

Nation Br. at 15. 

b) Governance 

Neither do changes in governance over the Creek Reservation show that Congress

disestablished the Reservation.  The State argues the erosion of Creek governmental

authority and the creation of Oklahoma demonstrate Congress disestablished the Creek

Reservation.  For three reasons, we disagree. 

First, a tribal government’s powers and its reservation’s boundaries are not the

same thing.  At times, the State’s brief recognizes this point.  See Aplee. Br. at 89

(arguing Mr. Murphy has “confuse[d] the question of whether the Nation was dissolved

as a political entity with the issue in this case, i.e., whether the reservation was

disestablished”); see also id. at 84 n.33 (noting “the Creek Nation continued to exist as a

political entity”).  But the State’s attempt to tie Congress’s regulation of the Creek
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government’s authority to what Congress must have intended regarding the Reservation’s

borders fails to satisfy Solem’s step one.  See 465 U.S. at 470 (explaining Congress must

“clearly evince an intent to change boundaries” (quotations omitted)).62

Second, even if the State could show that dissolution of a tribal government is

relevant to disestablishing a reservation, that would not mean the Creek Reservation has

been disestablished.  This is so because Congress never dissolved the Creek government. 

Even when Congress contemplated the future dissolution of the Creek government, it

continued to recognize the Tribe’s governmental authority within the Reservation’s

boundaries.  See, e.g., Original Agreement, ¶ 42, 31 Stat. at 872.  Thirty years ago, this

court explained:

Although Congress at one time may have envisioned the termination of the
Creek Nation and complete divestiture of its territorial sovereignty, the
legislation enacted in 1906 reveals that Congress decided not to implement
that goal, and instead explicitly perpetuated the Creek Nation and
recognized its continuing legislative authority.  Congress subsequently
repudiated its earlier policies of termination and enacted legislation
designed to restore governmental powers to the Oklahoma tribes.
 

Indian Country, U.S.A., 829 F.2d at 981 (citation omitted).  And, as all parties agree, the

Creek government continues to exist today.

 Third, Oklahoma’s admission into the Union is compatible with the Creek

Reservation’s continuation.  States and reservations co-exist throughout the country.  See,

62 The State’s contention that regulation of the tribal government indirectly
reveals what Congress thought about the Reservation’s borders may more
appropriately be a step-two argument about the contemporary understanding of the
Acts, rather than a step-one textual argument.  Either way, it fails to show Congress
disestablished the Creek Reservation’s boundaries.
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e.g., Parker, 136 S. Ct. at 1076 (Omaha Indian Reservation within Nebraska); Solem, 465

U.S. at 465-66 (Cheyenne River Sioux Reservation within South Dakota); Indian

Country, U.S.A., 829 F.2d at 976 (Creek Reservation within Oklahoma); see also

Donnelly v. United States, 228 U.S. 243, 270-72 (1913) (holding California’s admission

did not affect federal jurisdiction over murder on Indian reservation).

 In sum, the eight statutes do not, individually or collectively, show that Congress

disestablished the Creek Reservation.  They lack any of the “hallmarks of diminishment,”

Parker, 136 S. Ct. at 1079, and what they do say supports the view of Mr. Murphy and

the Creek Nation that the 1866 Reservation borders continue to exist.  The State’s

arguments about tribal title and governance miss the mark.  Its case for disestablishment

has “fail[ed] at the first and most important step.”  Id. at 1080.

 Step Two: Contemporary Historical Evidenceb.

 When the statutory text at step one does not reveal that Congress has

disestablished or diminished a reservation, such a finding requires “unambiguous

evidence” that “unequivocally reveals” congressional intent.  Parker, 136 S. Ct. at 1080-

81 (alterations and quotations omitted); see also Solem, 465 U.S. at 478 (“[I]n the

absence of some clear statement of congressional intent to alter reservation boundaries, it

is impossible to infer from a few isolated and ambiguous phrases a congressional purpose

to diminish [a reservation].”).

 At step two of the Solem analysis, courts consider how pertinent legislation was

understood to affect the reservation when it was enacted.  Evidence of this contemporary

understanding may include the negotiations between the tribe and the federal
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government, congressional floor debates, and committee reports about the relevant

statues.  See Solem, 465 U.S. at 476-78; see also Wyoming, 849 F.3d at 874-75

(considering earlier, failed legislation as indicative of intent). 

 We have relied on step-two evidence to find disestablishment.  In Osage Nation,

we concluded Congress had disestablished the Osage Reservation, despite an absence of

clear textual evidence, because we found “the legislative history and the negotiation

process [made] clear that all the parties at the table understood that the Osage reservation

would be disestablished by the Osage Allotment Act.”  597 F.3d at 1125.63

The State argues the contemporary historical evidence shows Congress intended to

disestablish the Creek Reservation.  Mr. Murphy and the Creek Nation contend there is

no unequivocal historical evidence of disestablishment.  Instead, they argue the evidence

supports continued recognition of the Creek Nation’s borders during the relevant period. 

The mixed evidence we discuss below falls short of “unequivocally reveal[ing]” that

Congress disestablished the Creek Reservation.  Parker, 136 S. Ct. at 1080 (quotations

omitted).64

63 In Osage Nation, we referred in passing to the Creek Reservation as
disestablished, see 597 F.3d at 1124, but the disestablishment or diminishment of the
Creek Reservation was not before us in that case; the Creek Nation was not a party
and therefore was not heard; and the court performed no Solem analysis regarding the
Creek Reservation.  The State acknowledges Osage Nation does not bind us here.
See Aplee. Br. at 93 (“[T]his Court’s statement that the Creek reservation was
disestablished was dicta . . . .”).

64 Had the State chosen to present its eight-statute, cumulative-effect argument
as step-two contextual evidence—as opposed to step-one textual evidence—we
would still conclude Congress did not disestablish the Creek Reservation.  The eight

Continued . . .
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i. The State’s evidence

The State’s step-two evidence comes from the years preceding the 1901 Original

Allotment Agreement.  On their own, pre-1901 understandings do little to advance the

analysis because the State “does not dispute that the reservation was intact in 1900.” 

Aplee. Br. at 75 n.25.  But we understand the State to argue that Congress had a pre-1900

intention to disestablish the Creek Reservation and that this intention carried through later

legislation.  See Wyoming, 849 F.3d at 878-79 (finding a “continuity of purpose” and

stating “Congress’s consistent attempts . . . to purchase the disputed land compel the

conclusion that this intent continued through the passage of the 1905 Act”). 

The State largely relies on court decisions discussing Creek history as opposed to

primary sources from the relevant time period.  See Aplee. Br. at 69-70 (citing

Woodward, 238 U.S. at 293; Sizemore v. Brady, 235 U.S. 441, 447 (1914); Stephens v.

Cherokee Nation, 174 U.S. 445, 483 (1899); United States v. Hayes, 20 F.2d 873, 888

(8th Cir. 1927); Harjo, 420 F. Supp. at 1110).  Many of these cases were decided years

after the allotment of Creek lands and after Oklahoma became a state, thus providing

second-hand evidence of any contemporaneous historical understanding.  To the extent

the State’s cases discuss legislative documents from the era, we look to the documents

themselves.

statutes reveal a congressional hostility to Creek independence consistent with the
assimilationist impulse of the era.  See Solem, 465 U.S. at 466-69.  But they do not
show, and certainly not unequivocally, “a specific congressional purpose” to
disestablish the Reservation’s borders.  Id. at 469.  As our step-two discussion
demonstrates, the contemporary historical evidence that the Reservation was
disestablished is mixed.
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1) 1892 Senate debate

The State cites Hayes for its earliest historical evidence of Congress’s intent to

disestablish the Creek Reservation.  Hayes, a 1927 decision by the Eighth Circuit,

discussed an 1892 Senate floor debate in which Senators Jones and Platt opposed a joint

resolution proposing to create a commission to negotiate with the Five Civilized Tribes to

induce them to allot their lands.  See 20 F.2d at 879-82 (summarizing debate).  Senator

Jones argued the government’s goal should be to induce the Indians “to abandon their

tribal organizations and their tribal governments and to become citizens of the United

States.”  24 Cong. Rec. 98 (Dec. 13, 1892).  Allotment should be offered, he said, in

exchange for the dissolution of tribal governments.  Id.  He argued the joint resolution

would “give away the single advantage we have.”  Id.

Senator Platt thought the “real question” was whether the country could “endure

five separate, independent, sovereign, and almost wholly foreign governments within the

boundaries of the United States.”  Id. at 100.  Although acknowledging “[t]he United

States conveyed to each of the five civilized tribes their lands in fee simple, and agreed

that they should never be included in any Territorial or State government, so long as the

tribes continued to exist and occupy the lands,” he contended things had changed.

Id.  The “original idea” had been “that white people were not to dwell in that country,”

but he thought the influx of white settlers into the Indian Territory showed the Tribes no

longer wished to remain isolated.  Id.  The changing demographic situation required new

governing structures.  Id. at 101-02.  Elimination of the tribal governments, he argued,

would eventually have to happen with or without the Tribes’ consent.  Id. at 102.  Senator
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Platt also pointed out the Committee on Indian Affairs was drafting a bill to create a

commission “much wider in scope than is contained in the joint resolution.”  Id.

The joint resolution “died upon the table without reference to committee,” Hayes,

20 F.2d at 880 (quotations omitted), but, as discussed above, Congress created the Dawes

Commission the next year though the 1893 Act, which instructed the Commission to

pursue the purchase or allotment of tribal lands and to secure conditions “suitable to

enable the ultimate creation of a State or States of the Union which shall embrace the

lands within said India[n] Territory,” § 16, 27 Stat. at 645. 

This legislative history of a failed resolution falls far short of what would permit

us to find disestablishment.  “[I]solated statements” from a few legislators do not show

that Congress disestablished a reservation, Parker, 136 S. Ct. at 1080, especially when, as

here, the discussion concerns tribal title and governance rather than a reservation’s

boundaries. 

2) 1894 Senate committee report 

Next, the State looks to an 1894 report from a Senate select committee on the Five

Civilized Tribes discussed in Stephens, an 1899 Supreme Court decision involving the

constitutionality of laws regulating the Indian Territory.  See 174 U.S. at 483.  The report

noted 1890 census figures showing the white population in the Indian Territory greatly

outnumbering the Indian population.  S. Rep. No. 53-377, at 6 (1894).  Within the Indian

Territory there were “[f]lourishing towns . . . composed wholly of white people.”  Id.  To

the committee, this state of affairs undercut the isolationist notion undergirding earlier

treaties: 
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It must be assumed . . . that the Indians themselves have determined to
abandon the policy of exclusiveness, and to freely admit white people
within the Indian Territory, for it cannot be possible that they can intend to
demand the removal of the white people either by the Government of the
United States or their own.  They must have realized that when their policy
of maintaining an Indian community isolated from the whites was
abandoned for a time it was abandoned forever.

Id. at 7. 

 The committee report also commented on the state of land ownership and

governance within the Indian Territory.  Although the Tribes held title for the benefit of

all their citizens, the report found that some tribal citizens, “frequently not Indians by

blood but by intermarriage,” had managed to take effective control over large swaths of

the best agricultural land and earn private income by renting out sections of the land.  Id.

at 11-12.  The report observed that this development disadvantaged many tribal citizens

and the United States might have to intervene to ensure that tribal holdings were

administered for the benefit of all a Tribe’s members.  Id.  The report viewed the Tribes

in the Indian Territory as incapable of reforming the situation, labelling “their system of

government” as “not only non-American” but “radically wrong.”  Id. at 12.  “There can

be no modification of the system.  It can not be reformed.  It must be abandoned and a

better one substituted.”  Id.  Convinced change was needed, but “not car[ing] to . . .

suggest what . . . will be the proper step for Congress to take,” the committee simply

noted that the Dawes Commission was hard at work, and said it would “wait and see.” 

Id. at 12-13. 

 This report describing 1890s conditions does not address whether Congress

understood its later reforms would disestablish the Creek Reservation.  And again, the
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State’s contextual evidence concerns title and governance and does not speak to the

reservation question.

3) Other sources

The State references an 1895 report from the Dawes Commission to Congress,

which stated that the “so-called governments” in the Indian Territory were “wholly

corrupt, irresponsible, and unworthy to be longer trusted” with the lives and property of

Indian citizens.  Dep’t of the Interior, H.R. Doc. No. 54-5, at XCV (1st Sess. 1895).  The

Commission predicted the situation would not “remain peaceabl[e]” if the white

population were excluded from the governance arrangement and stressed the United

States was “bound by constitutional obligations to see to it that government everywhere

within its jurisdiction rests on the consent of the governed.”  Id. at XC. 

The State argues an 1897 report by the Secretary of the Interior similarly found

that a uniform system of government would have to be provided for the Indian Territory.

The State also observes that the Creek Nation and the Dawes Commission negotiated

agreements that were rejected by either the Tribe or Congress before both sides agreed to

the Original Allotment Agreement, but the State does not cite any particular provisions in

these earlier, proposed deals to argue they reveal a contemporary understanding that

Congress intended to disestablish or diminish the Creek Reservation.

These materials fail to show that Congress intended to disestablish the Creek

Reservation by enacting any of the eight statutes. 
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ii. Mr. Murphy’s and the Creek Nation’s evidence 

 Mr. Murphy contends there is no unequivocal historical evidence supporting

disestablishment.  To the contrary, he and the Tribe cite sources from both before and

after the 1901 Original Agreement to argue the Creek Nation’s borders remain intact. 

1) 1894 Dawes Commission records 

 The Creek Nation points to records from the Dawes Commission’s early years.  Its

1894 report to Congress discussed the Commission’s negotiations and explained the

Tribes had refused to discuss changes “in respect either to their form of government or

the holdings of their domains.”  Dep’t of the Interior, H.R. Doc. No. 53-1, at LIX-LX (3d

Sess. 1894).  The Commission explained to Congress it had proposed allotment after

“abandon[ing] all idea of purchasing” tribal lands because “the Indians would not, under

any circumstances, agree to cede any portion of their lands to the Government.”  Id. at

LVX.  The same report included a copy of the terms the Commission had submitted to

the Creek Nation—the propositions “upon which [the Commission] proposed to

negotiate.”  Id. at LX-LXI.  The eighth proposition stated that, if an agreement was

reached, Congress would be allowed to form a territorial government “over the territory

of the Creek Nation.”  Id.

2) 1895 Dawes letter

Next, the Tribe points to an 1895 letter from Chairman Dawes to the Creek

Nation’s principal chief explaining: 

[T]he Commission have not come here to interfere at all with the
administration of public affairs in these nations, or to undertake to deprive
any of your people of their just rights.  On the other hand, it is their purpose
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and desire, and the only authority they have, to confer with you upon lines
that will result in promoting the highest good of your people and securing
to each and all of them their just rights under the treaty obligations which
exist between the United States and your nation.

 
H.R. Doc. No. 54-5, at LXXXI.  These treaty obligations, the Creek Nation argues,

included the 1866 treaty’s recognition of the Tribe’s territorial integrity. 

3) 1900 Attorney General opinion

 The Creek Nation also relies on a 1900 Attorney General opinion, which

addressed the “conditions now existing in the Indian country occupied by the Five

Civilized Tribes” to argue the 1898 Curtis Act did not affect the Reservation’s

boundaries.  23 U.S. Op. Att’y Gen. 214, 215 (1900), available at 1900 WL 1001.

Responding to an inquiry from the Secretary of the Interior about the presence of non-

Indians in the Indian Territory, the Attorney General explained that the Tribes, even after

passage of the Curtis Act, still had the power to exclude intruders and to set the terms

upon which non-members could enter the Tribes’ lands.  See id. at 215-18.  The opinion

said the Tribes could regulate activity within their borders because, although outsiders

could purchase town lots, “the legal right to purchase land within an Indian nation gives

to the purchaser no right of exemption from the laws of such nation.”  Id. at 217.  Tribal

laws “requiring a permit to reside or carry on business in the Indian country” were still in

effect.  Id.  Non-members grazing cattle or otherwise occupying Indian lands were

“simply intruders” who “should be removed, unless they obtain such permit and pay the

required tax, or permit, or license fee.”  Id. at 219.  The Attorney General concluded the

Secretary of the Interior had
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the authority and duty . . . to remove all persons of the classes forbidden by
treaty or law, who are there without Indian permit or license; to close all
business which requires a permit or license and is being carried on there
without one; and to remo[v]e all cattle being pastured on the public land
without Indian permit or license, where such license or permit is required;
and this is not intended as an enumeration or summary of all the powers or
duties of your Department in this direction.
 

Id. at 220; see also Maxey v. Wright, 54 S.W. 807, 809-10, 812 (Indian Terr.) (upholding

Creek occupancy tax imposed on non-member lawyers practicing law within the Creek

Nation), aff’d, 105 F. 1003 (8th Cir. 1900). 

4) Post-allotment evidence

 Mr. Murphy and the Tribe argue contemporary historical evidence shows an

understanding that the Creek Nation’s borders continued after allotment.  In its report to

Congress in 1900, the Dawes Commission reflected on what its negotiations had—and

had not—achieved:

Had it been possible to secure from the Five Tribes a cession to the United
States of the entire territory at a given price, the tribes to receive its
equivalent in value, preferably a stipulated amount of the land thus ceded,
equalizing values with cash, the duties of the commission would have been
immeasurably simplified, and the Government would have been saved
incalculable expense. . . .  When an understanding is had, however, of the
great difficulties which have been experienced in inducing the tribes to
accept allotment . . . it will be seen how impossible it would have been to
have adopted a more radical scheme of tribal extinguishment, no matter
how simple its evolutions. 
 

Dep’t of the Interior, H.R. Doc. No. 56-5, at 9 (2d Sess. 1900).

 Mr. Murphy points out that, in the years immediately following passage of the

allotment agreements, the regional federal circuit court with jurisdiction over the Indian

Territory continued to recognize the Creek Nation’s borders.  In Buster, federal agents
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enforced the Creek Nation’s licensing fee on trade “within its borders” by closing the

businesses of non-Indians who had refused to pay.  135 F. at 949-50.  The non-Indian

business owners sought to enjoin federal enforcement of the tax and argued the Creek

Nation’s power had been withdrawn by the Original and Supplemental Allotment

Agreements, which authorized the presence of individuals in lawful possession of town

lots.  Id. at 950.  The Eighth Circuit held that, although allotment had altered title

arrangements, the Creek Nation’s power to govern the area was “not conditioned or

limited by the title to the land.”  Id. at 951.  “Neither the United States, nor a state, nor

any other sovereignty loses the power to govern the people within its borders . . . by the

ownership [or] occupancy of the land within its territorial jurisdiction by citizens or

foreigners.”  Id. at 952.  The Creek Nation retained “its power to fix the terms upon

which noncitizens may conduct business within its borders.”  Id. (emphasis added).  The

Eight Circuit said in summation:

The ultimate conclusion of the whole matter is that purchasers of lots in
town sites in towns or cities within the original limits of the Creek Nation,
who are in lawful possession of their lots, are still subject to the laws of that
nation prescribing permit taxes for the exercise by noncitizens of the
privilege of conducting business in those towns, and that the Secretary of
the Interior and his subordinates may lawfully enforce those laws by
closing the business of those who violate them, and thereby preventing the
continuance of that violation.
 

Id. at 958.65

65 The Supreme Court has questioned Buster’s approach to Indian taxing
authority, but we consider the case only as a contemporary source revealing an
understanding that Congress had not disestablished the Creek Reservation.

Continued . . .
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iii. Analysis 

 The State’s evidence at step two largely speaks to changes (or anticipated changes)

in title and governance.  It does not show that Congress understood it was disestablishing

the Creek Reservation.  Although Mr. Murphy and the Creek Nation present counter

evidence showing a continuing understanding that the Creek Reservation’s borders

remained intact, we need not settle which side has the stronger argument about the

contemporary historical evidence.  Under Solem, our inquiry is simpler.  Because no clear

textual evidence shows Congress disestablished the Creek Reservation at step one, it is

enough for us to say at step two that the “historical evidence in no way ‘unequivocally

reveal[s] a widely held, contemporaneous understanding that the affected reservation

would shrink as a result of the proposed legislation.’”  Parker, 136 S. Ct. at 1080

(alteration and emphasis in original) (quoting Solem, 465 U.S. at 471). 

 None of the step-two evidence, whether viewed in isolation or in concert, shows

unmistakable congressional intent to disestablish the Creek Reservation.  The State’s

historical evidence supports the notion that Congress intended to institute a new

government in the Indian Territory and to shift Indian land ownership from communal

In Atkinson Trading Co., the Supreme Court invalidated a hotel occupancy tax
challenged by a non-Indian who owned a hotel within the borders of the Navajo
Reservation.  532 U.S. at 647-48, 659.  In doing so, the Court made clear that it has
never endorsed Buster’s broad statement “that an Indian tribe’s ‘jurisdiction to
govern the inhabitants of a country is not conditioned or limited by the title to the
land which they occupy in it.’”  Id. at 653 n.4 (quoting 135 F. at 951).  For our
purposes, the correctness of Buster’s pronouncements on Indian taxing authority is
irrelevant.  Mr. Murphy and the Creek Nation rely on Buster simply as contemporary
historical evidence.
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holdings to individual allotments.  But this does not show, unequivocally or otherwise,

that Congress had erased or even reduced the Creek Reservation’s boundaries.  Even if

the State’s evidence offers some suggestion of a contemporary understanding that the

Creek Reservation was disestablished, Mr. Murphy and the Creek Nation have

marshalled evidence showing an understanding that the Reservation’s borders continued.

The step-two evidence is at most debatable, and we need not parse it further because

ambiguous evidence cannot overcome the missing statutory text at step one.  See Hagen,

510 U.S. at 411 (“Throughout the inquiry, we resolve any ambiguities in favor of the

Indians . . . .”). 

After the first two steps, the statutory-text analysis fails to show that Congress

disestablished or diminished the Creek Reservation, and there is no unequivocal evidence

of a contemporaneous understanding that the legislation terminated or redrew the Creek

Nation’s borders at step two.  We turn to step three.

 Step Three:  Later Historyc.

We consider at step three “federal and local authorities’ approaches to the lands in

question and . . . the area’s subsequent demographic history.”  Shawnee Tribe, 423 F.3d

at 1222; see Solem, 465 U.S. at 471; see also Parker, 136 S. Ct. at 1081 (considering

tribal presence in contested territory).  “Congress’s own treatment of the affected areas,”

especially in the years immediately following passage of legislation that opens a

reservation to non-Indian settlement, “has some evidentiary value, as does the manner in

which the Bureau of Indian Affairs and local judicial authorities” treated the disputed

area.  Solem, 465 U.S. at 471.  Step three also concerns “who actually moved onto
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opened reservation lands,” id., but later demographic facts are “the least compelling”

evidence for disestablishment or diminishment because “[e]very surplus land Act

necessarily resulted in a surge of non-Indian settlement and degraded the ‘Indian

character’ of the reservation.”  Yankton Sioux Tribe, 522 U.S. at 356. 

Solem provides that, as compared to steps one and two, step-three evidence is

considered “[t]o a lesser extent.”  465 U.S. at 471.  In its most recent decision applying

Solem, the Supreme Court observed that although it has “suggest[ed]” step-three evidence

“might reinforce” a conclusion based on statutory text, it “has never relied solely on this

third consideration to find diminishment.”  Parker, 136 S. Ct. at 1081 (alterations and

quotations omitted); see also Wyoming, 849 F.3d at 879 (“[S]ubsequent events cannot

undermine substantial and compelling evidence from an Act and events surrounding its

passage.” (quotations omitted)). 

We proceed to discuss (i) the treatment of the area and (ii) its demographic

history.  The conflicting step-three evidence discussed below does not allow us to say

that Congress disestablished the Creek Reservation.

i. Treatment of the area 

1) Congress

 Both sides cite evidence to show what later Congresses understood about the

Creek Reservation’s existence.  We start with the earliest examples.

 The Creek Nation cites the following statutes in arguing Congress continued to

recognize the Reservation’s boundaries following passage of the allotment agreements: 

Act of April 21, 1904, ch. 1402, 33 Stat. 189, 204 (granting Secretary of the Interior
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authority to sell “the residue of lands in the Creek Nation”), repealed by Act of March 3,

1905, ch. 1479, 33 Stat. 1048, 1072 (revoking Secretary’s authority); Act of March 3,

1909, ch. 263, 35 Stat. 781, 805 (providing for “equalization of allotments in the Creek

Nation”); and Act of May 25, 1918, ch. 86, 40 Stat. 561, 581 (appropriating money for

“the common schools in the Cherokee, Creek, Choctaw, Chickasaw, and Seminole

Nations”).  We find these laws carry some weight because, within step three, Solem

emphasizes the years “immediately following” passage of the relevant laws.  See 465

U.S. at 471; see also Hagen, 510 U.S. at 420 (repeating the Court’s “longstanding

observation that the views of a subsequent Congress form a hazardous basis for inferring

the intent of an earlier one” (brackets and quotations omitted)).

 The Creek Nation cites other statutes showing that reservations continued to exist

in Oklahoma, though they do not speak directly to the Creek Reservation.  See Act of

May 29, 1924, ch. 210, 43 Stat. 244, 244 (regulating oil and gas leases on “unallotted

land on Indian reservations other than lands of the Five Civilized Tribes and the Osage

Reservation”); Act of June 26, 1936, ch. 831, 49 Stat. 1967, 1967 (authorizing Secretary

of the Interior to acquire land and water rights “within or without existing Indian

reservations” in Oklahoma). 

 The State points to more recent statutes in which Congress defined “reservation”

to include, among other things, “former Indian reservations in Oklahoma.”  Aplee. Br. at
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85.66  These laws also include existing reservations within their definitions, however, and

none of them reference the Creek Reservation as being disestablished in particular. 

Congress’s choice to include former reservation lands in Oklahoma within various

regulatory programs does not show that Congress has disestablished the Creek

Reservation. 

The State also cites two congressional committee reports.  First, a 1935 report by a

Senate committee said that in Oklahoma, as the result of allotment, “Indian reservations

as such have ceased to exist.”  S. Rep. No. 74-1232, at 6 (1935).  But as the Creek Nation

argues, the legislation associated with the report, the Oklahoma Indian Welfare Act,

referenced “existing Indian reservations.”  See § 1, 49 Stat. at 1967.  Second, the State

argues “[a] survey in 1952 referred to the lands of the Five Civilized Tribes as areas,

rather than reservations.”  Aplee. Br. at 85 (citing H.R. Rep. No. 82-2503, at 745, 753,

777, 793, 952 (1952)).  Mr. Murphy and the Creek Nation do not address this report, but

the State does not explain why “areas” and “reservations” cannot refer to the same land. 

Altogether, these conflicting signals from later Congresses do not overcome the

lack of evidence at steps one and two.  Given “the textual and contemporaneous

evidence” in this case, “confusion in the subsequent legislative record does nothing to

alter our conclusion” that the Creek Reservation’s borders still exist.  Hagen, 510 U.S. at

66 The State cites the following examples:  12 U.S.C § 4702(11); 16 U.S.C.
§ 1722(6)(C); 25 U.S.C. §§ 1452(d), 2020(d)(1)-(2), 3103(12), 3202(9); 29 U.S.C.
§ 741(c); 33 U.S.C. § 1377(c); 42 U.S.C. §§ 2992c(2), 5318(n)(2).  Within 29 U.S.C.
§ 741, “reservation” is actually defined in subsection (d), and within 42 U.S.C.
§ 2992c, “Indian reservation” is defined in subsection (3).
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420; see also id. (“The subsequent history is less illuminating than the contemporaneous

evidence.”). 

2) Executive

 The parties’ evidence from the executive branch also is mixed.  The Creek Nation

contends that the Bureau of Indian Affairs continued to regard the Reservation as intact in

the early years of the twentieth century.  The BIA’s annual reports following Creek

allotment and Oklahoma statehood consistently included the Creek Nation in tables

summarizing reservation statistics.  See Creek Nation Br., App’x B.  Similarly, the

Department continued to include the Creek Nation on its “Maps Showing Indian

Reservations within the Limits of the United States.”  See id. App’x C (maps from 1900-

14). 

 But the State argues a later BIA regulation concerning land acquisition policies

shows that the BIA concluded the Creek Reservation was disestablished because the

regulation defined “Indian reservation” to mean: 

that area of land over which the tribe is recognized by the United States as
having governmental jurisdiction, except that, in the State of Oklahoma or
where there has been a final judicial determination that a reservation has
been disestablished or diminished, Indian reservation means that area of
land constituting the former reservation of the tribe as defined by the
Secretary.

 
25 C.F.R. § 151.2(f) (2016).67  Even if this evidence supports the State, it merely creates

a conflict with the other BIA evidence. 

67 The regulation dates to 1980.  See Land Acquisitions, 45 Fed. Reg. 62034,
62036 (Sept. 18, 1980) (announcing regulation’s finalization).
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 The Supreme Court has said that government officials’ later treatment of the

disputed area “has ‘limited interpretive value.’”  Parker, 136 S. Ct. at 1082 (quoting

Yankton Sioux Tribe, 522 U.S. at 355); see also Solem, 465 U.S. at 469 (“The first and

governing principle is that only Congress can divest a reservation of its land and diminish

its boundaries.” (emphasis added)).  And, more generally, the “subsequent treatment of

the disputed land cannot overcome the statutory text” when the relevant laws are “devoid

of any language” indicating Congress intended to disestablish a reservation.  Parker, 136

S. Ct. at 1082.

3) Federal courts 

Both sides point to passing references in federal court decisions across the decades

that reveal conflicting understandings of the Creek Reservation’s status. 

The State invokes a handful of twentieth-century cases “indicat[ing], in dicta, a

widely held belief that the reservation was disestablished.”  Aplee. Br. at 78-79 (citing

McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 171 (1973); Okla. Tax

Comm’n v. United States, 319 U.S. 598, 602-03, 608 (1943); Grayson v. Harris, 267 U.S.

352, 353 (1925); Woodward, 238 U.S. at 285; McDougal v. McKay, 237 U.S. 372, 383

(1915); Washington v. Miller, 235 U.S. 422, 423 (1914); Harjo, 420 F. Supp. at 1143). 

But the State’s characterization of these cases is overstated.  McClanahan, for instance,

does not discuss the Creek Nation at all.  And in Woodward, the Supreme Court

described the case as involving a 160-acre tract “formerly part of the domain of the Creek

Nation,” but, in the next sentence, the opinion explained “[t]he tract was allotted to

Agnes Hawes, a Creek freedwoman.”  235 U.S. at 285.  The Court’s description of the
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land is consistent with the transfer of title from the Creek Nation, which formerly owned

it, to Ms. Hawes.  As previously explained, a change in title from tribal to individual

ownership does not disestablish a reservation.  Other cases the State cites suffer the same

flawed understanding that allotment had terminated the reservation.  See Grayson, 267

U.S. at 353, 357 (describing allotted lands “lying within the former Creek Nation”);

Washington, 235 U.S. at 423 (referring to “lands within what until recently was the Creek

Nation in the Indian Territory”).  To the extent the State’s cases reflect a later

understanding that the Creek Reservation had been disestablished, these references, as the

State acknowledges, are dicta. 

The Creek Nation argues that “[f]ederal courts in the decades after allotment

sometimes subscribed to [the] erroneous assumption” that the Creek Reservation had

been disestablished based on a mistaken belief that the tribal government had been

dissolved.  Creek Nation Br. at 32.  For example, in Turner v. United States, the Court of

Claims remarked—incorrectly—that the “Creek Nation of Indians kept up their tribal

organization . . . until the year 1906, at which date the tribal government was terminated

by the general provisions of [the Original Allotment Agreement].”  51 Ct. Cl. 125, 127

(1916), aff’d, 248 U.S. 354 (1919).  But, as discussed above, Congress extended the tribal

government beyond 1906 and has never dissolved it.  See § 28, 34 Stat. at 148.  The

Supreme Court affirmed the Court of Claims’ decision and repeated its mistake that “[o]n

March 4, 1906, the tribal organization was dissolved pursuant to” the Original

Agreement.  Turner, 248 U.S. at 356.  But, as the Court later recognized, the Creek
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Nation “still exists” and has “resume[d] some of its former powers.”  Seber, 318 U.S. at

718 & n.23.

As we have explained, the question of tribal governmental powers is distinct from

reservation boundaries, but the Creek Nation persuasively argues these clear errors are an

“indication of just how shaky such judicial assumptions were” in the decades after

allotment.  Creek Nation Br. at 32-33.

Scattered dicta in later court decisions do not justify a conclusion that Congress

disestablished the Creek Reservation.  We have undertaken the three-part Solem analysis

because no Supreme Court or Tenth Circuit case has addressed the question.  See Indian

Country, U.S.A., 829 F.2d at 975 (reserving issue of “whether the exterior boundaries of

the 1866 Creek Nation have been disestablished”).

4) Oklahoma

 The Creek Nation acknowledges the State “asserts considerable governmental

authority over the Creek reservation.”  Creek Nation Br. at 37.  Oklahoma’s general

exercise of authority over the former Indian Territory has included criminal prosecutions

of Indians, but we agree with Mr. Murphy and the Creek Nation that the exercise of State

authority has not disestablished the Creek Reservation.

 In Ex parte Nowabbi, Oklahoma convicted a member of the Choctaw Tribe in

state court of murdering another tribal member on the victim’s allotment.  61 P.2d 1139,

1141-42 (Okla. Crim. App. 1936), overruled by Klindt, 782 P.2d 401.  The defendant

argued the federal district court had exclusive jurisdiction.  Id. at 1143.  The OCCA
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concluded state jurisdiction was proper and said Congress had failed to reserve federal

jurisdiction for crimes committed within the former Indian Territory.  Id. at 1154, 1156.68

 Since then, however, the state courts have changed course.  In 1989, the OCCA

concluded Nowabbi had erred in holding Oklahoma had jurisdiction to prosecute an

Indian defendant for a murder committed on an Indian allotment.  See Klindt, 782 P.2d at

404 (“There is ample evidence to indicate that the Nowabbi Court misinterpreted the

statutes and cases upon which it based its opinion. . . .  Nowabbi is hereby overruled.”);

see also Cravatt, 825 P.2d at 280 (vacating Indian defendant’s state-court conviction for

murder committed on allotment).  These cases addressed allotments, not the reservation

question.  Still, they show that Oklahoma has shifted away from its earlier position that

there is no Indian country in the former Indian Territory.

 The State has not provided us with other examples of Oklahoma prosecuting

Indians for murders committed within the Creek Reservation,69 but such cases would be

68 The Oklahoma Attorney General similarly concluded in 1979 that Oklahoma
has jurisdiction over the former Indian Territory: “Due to the dissolution of the
Indian tribes of former ‘Indian Territory’ as governments of limited sovereignty, there
is no ‘Indian country’ in said former ‘Indian Territory’ over which tribal and thus
federal jurisdiction exists.”  11 Okla. Op. Att’y. Gen. 345 (1979), available at 1979
WL 37653, at *8-9.

 69 In the 1990s, we rejected an attempt by the federal government to allow
Oklahoma to prosecute a Creek citizen for the murder of another Creek citizen.  Sands,
968 F.2d at 1061.  We did not address the reservation issue, however, because we
determined the crime occurred on an allotment—and thus in Indian country under 18
U.S.C. § 1151(c).  Id. at 1062.  After prosecuting the defendant in federal court, the
federal government “urge[d] us to adopt its frequently raised, but never accepted,
argument that the State of Oklahoma retained jurisdiction over criminal offenses in

Continued . . .

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 127

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 122 -

of little value because the Supreme Court has explained that even when a state’s exercise

of jurisdiction goes unquestioned, lands retain their Indian country status until Congress

decides otherwise.  In United States v. John, 437 U.S. 634 (1978), the Supreme Court

rejected an argument by the State of Mississippi that the federal government’s failure to

assert its jurisdiction had made the State’s exercise of jurisdiction proper:

[The State argues] that since 1830 the Choctaws residing in Mississippi
have become fully assimilated into the political and social life of the State,
and that the Federal Government long ago abandoned its supervisory
authority over these Indians.  Because of this abandonment, and the long
lapse in the federal recognition of a tribal organization in Mississippi, the
power given Congress “to regulate Commerce . . . with the Indian Tribes,”
Const. Art. I, § 8, cl. 3, cannot provide a basis for federal jurisdiction.  To
recognize the Choctaws in Mississippi as Indians over whom special
federal power may be exercised would be anomalous and arbitrary.
 
We assume for purposes of argument, as does the United States, that there
have been times when Mississippi’s jurisdiction over the Choctaws and
their lands went unchallenged.  But . . . we do not agree that Congress and
the Executive Branch have less power to deal with the affairs of the
Mississippi Choctaws than with the affairs of other Indian groups.  Neither
the fact that the Choctaws in Mississippi are merely a remnant of a larger
group of Indians, long ago removed from Mississippi, nor the fact that
federal supervision over them has not been continuous, destroys the federal
power to deal with them.
 

Id. at 652-53 (brackets and footnote omitted); see also Indian Country, U.S.A., 829 F.2d

at 974 (“[T]he past failure to challenge Oklahoma’s jurisdiction over Creek Nation lands,

or to treat them as reservation lands, does not divest the federal government of its

exclusive authority over relations with the Creek Nation or negate Congress’ intent to

protect Creek tribal lands and Creek governance with respect to those lands.”). 

Indian country.”  Id. at 1061.  We rejected the argument and affirmed the defendant’s
federal conviction.  Id. at 1061-63, 1067.

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 128

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 123 -

 Oklahoma’s exercise of jurisdiction within the Creek Reservation is not a proper

basis for us to conclude that Congress disestablished the Reservation. 

5) Creek Nation

 The Creek Nation has maintained a significant and continuous presence within the

Reservation.  The tribal government, which was never extinguished, saw many of its

powers restored when Congress passed OIWA in 1936.  See Indian Country, U.S.A., 829

F.2d at 981.  Later, “[i]n 1979, the Creeks reorganized their tribal government . . . and

adopted a new Creek Constitution, which was approved by the United States Department

of the Interior.”  Id. at 970.  Today, the tribal government maintains a capital complex in

Okmulgee and provides extensive services within the Creek Nation’s borders.  See Creek

Nation Br., App’x D (maps reflecting Tribe’s capital complex and locations of

community centers, medical centers, and emergency response teams throughout the

Reservation).  The Creek Nation further contends it applies its traffic laws throughout the

territory and supports traditional churches and ceremonial grounds on the Reservation. 

Id. at 37.70  Mr. Murphy also observes the Creek Nation has entered into deputation

agreements for law enforcement services “within the exterior boundaries of the

Muscogee (Creek) Nation.”  Aplt. Br., Attach. F.  The Creek Nation’s continued presence

and activity provides a much stronger case for reservation continuation than in Parker,

70 See also The Muscogee (Creek) Nation, http://www.mcn-nsn.gov/services/#
(providing overview of tribal services including, among others, language programs,
environmental services, family violence prevention programs, historical and cultural
preservation programs, senior services, and education and transportation programs)
[https://perma.cc/Q82C-ZVZY].
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where the Supreme Court held a reservation was intact notwithstanding the fact that “the

Tribe was almost entirely absent from the disputed territory for more than 120 years.”

136 S. Ct. at 1081.  The value of this evidence may be slight, but it weighs in favor of

Mr. Murphy and the Creek Nation.71

ii. Demographics

 There is a large, non-Indian population within the Creek Reservation.  The State

argues that, even “[b]y 1906, four-fifths of the persons living in Indian Territory were

non-Indian.”  Aplee. Br. at 86 (citing H.R. Rep. No. 59-496, at 10 (1906)).  In 2000, the

year Mr. Murphy was convicted in McIntosh County,72 the census determined that—of a

total county population of 19,456—14,123 people were white (73%) compared to 3,152

people who identified as American Indian or Alaska Native (16%).73  And within the

Reservation but beyond McIntosh County lies the city of Tulsa with a population, the

State maintains, that is only 5.3% Indian.  Id. at 86 (citing 2015 census figures). 

71 Mr. Murphy has submitted other step-three materials in the form of reports
and legislative history criticizing the Oklahoma probate courts for their handling of
Indian estates in the years after allotment. See Aplt. Br., Attach. E.  Similarly, he
cites a lengthy 1928 report commissioned by the Department of the Interior, see id. at
42 n.19 (citing Institute for Government Research, “The Problem of Indian
Administration” (1928)), on which the State also draws.  We have considered these
materials, but they do not affect our conclusion.

72 The 1866 boundaries of the Creek Reservation, however, cover more than
McIntosh County.

73 See United States Census Bureau, “American FactFinder,” Profile of
General Demographic Characteristics: 2000 [https://perma.cc/LH7M-32WX].
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 Mr. Murphy argues this demographic evidence is unhelpful because “[t]he

increase of non-Indian intruders into Indian Territory was occurring before the allotment

acts and Enabling Act were passed,” and even before allotment and Oklahoma statehood,

“the [Creek] Nation’s citizens were the minority within their own territory.”  Aplt. Br. at

65-66.  Although many non-Indians have come to live in the area, the Tribe points out

that approximately half of its members continue to live within the 1866 borders of the

Reservation.

 The demographic evidence does not overcome the absence of statutory text

disestablishing the Creek Reservation.  See Parker, 136 S. Ct. at 1082 (explaining it is

not the “role” of courts to “rewrite” earlier statutes “in light of . . . subsequent

demographic history” (quotations omitted)).  Solem acknowledged that “[r]esort to

subsequent demographic history is . . . an unorthodox and potentially unreliable method

of statutory interpretation.”  465 U.S. at 472 n.13; see also Wyoming, 849 F.3d at 887 n.6

(Lucero, J., dissenting) (applying step three but observing “[t]he demographic makeup of

an area decades or more following passage of a statute cannot possibly tell us anything

about the thinking of a prior Congress”).  We take account of it as part of our step-three

analysis but do not rest our decision upon it. 

iii. Step-three concluding comment

When steps one and two “fail to provide substantial and compelling evidence of a

congressional intention to diminish Indian lands,” courts must accord “traditional

solicitude” to Indian tribes and conclude “the old reservation boundaries” remain intact. 

Appellate Case: 07-7068     Document: 01019851915     Date Filed: 08/08/2017     Page: 131

17-01174_018712;17-01174_018712;17-01174_018713;17-01174_018714;17-01174_018715;17-01174_018716;1...



- 126 -

Solem, 465 U.S. at 472.  Such is the case here.  None of the step-three evidence allows us

to conclude that Congress disestablished the Creek Reservation. 

IV.  CONCLUSION

 Applying Solem, we conclude Congress has not disestablished the Creek

Reservation.  Consequently, the crime in this case occurred in Indian country as defined

in 18 U.S.C. § 1151(a).  Because Mr. Murphy is an Indian and because the crime

occurred in Indian country, the federal court has exclusive jurisdiction.  Oklahoma lacked

jurisdiction.  See 18 U.S.C. § 1153(a).

 Mr. Murphy’s state conviction and death sentence are thus invalid.  The OCCA

erred by concluding the state courts had jurisdiction, and the district court erred by

concluding the OCCA’s decision was not contrary to clearly established federal law.  We

therefore reverse the district court’s judgment and remand with instructions to grant Mr.

Murphy’s application for a writ of habeas corpus under 28 U.S.C. § 2254.  The decision

whether to prosecute Mr. Murphy in federal court rests with the United States.  Decisions

about the borders of the Creek Reservation remain with Congress.
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BUREAU: Office of the Solicitor 
OFFICE: Division of Indian Affairs

ISSUE: Murphy v. Royal
 

Key Points:

 On August 8, 2017, the United States Court of Appeals for the Tenth Circuit held

that Congress did not disestablish the Muscogee (Creek) Nation reservation in

Oklahoma.

 This decision is contrary to longstanding positions of both the Department of the

Interior and the United States Solicitor General.

                                                                                

                                                                                    

 

Background:
Patrick Murphy, an enrolled member of the Muscogee (Creek) Nation in Oklahoma,

killed another tribal member in 1999.  The crime occurred within the historical

boundaries of the Creek reservation as defined by the Treaty of June 14, 1866 between

the United States and the Nation.1  Mr. Murphy was convicted of murder and sentenced

to death in Oklahoma State court. 

 

Mr. Murphy initiated a series of appeals in which he argued, among many other things,

that the State lacked criminal jurisdiction over him because the crime occurred in “Indian
country” within the meaning of 18 U.S.C. § 1151.  In relevant part, that statute defines

“Indian country” as including “all land within the limits of any Indian reservation under

the jurisdiction of the United States Government, notwithstanding the issuance of any

patent, and, including rights-of-way running through the reservation.”  Under criminal
jurisdiction rules, an Indian accused of murdering another Indian in “Indian country” can

be tried in Federal or Tribal court, not State court.  However, if the crime took place

outside of “Indian country,” Oklahoma courts would retain jurisdiction.

 

In December 2006, the Supreme Court requested the views of the United States on Mr.

Murphy’s jurisdictional claims, and the Department of Justice sought the views of then-

Solicitor David L. Bernhardt.  Solicitor Bernhardt opined that the State properly had

jurisdiction over Mr. Murphy because Congress had disestablished the Creek reservation

through a series of late nineteenth and early twentieth century statutes.2  In doing so,

Solicitor Bernhardt applied the Supreme Court’s well-established three prong test for

reservation disestablishment and diminishment,3 under which courts examine statutory

language, historical context, and the subsequent treatment of the area at issue to evaluate

whether Congress sought to disestablish or diminish an Indian reservation.  Solicitor

Bernhardt concluded that the crime had not taken place “in Indian country” and that the

State of Oklahoma had properly asserted criminal jurisdiction over Mr. Murphy.

                                               
1 14 Stat. 785.  The historical Creek reservation is approximately three million acres and includes portions
of eleven counties in eastern Oklahoma.
2 In addition, the crime was committed on an allotment, the surface of which was held in fee and which had

a subsurface mineral estate held in one-twelfth trust status.  Solicitor Bernhardt rejected Mr. Murphy’s

claim that this alone rendered the parcel “Indian country” under the statute.
3 See, e.g., South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998); Solem v. Bartlett, 465 U.S. 463

(1984).
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In May 2007, then-Solicitor General Paul D. Clement came to the same conclusion in a

Supreme Court amicus brief opposing certiorari from Mr. Murphy’s conviction in

Oklahoma State court.4  The Solicitor General applied the Supreme Court’s three-part

framework and found congressional disestablishment of the Creek reservation.  The

Solicitor General noted that no State or Federal court had ever held that the historic

boundaries of the Creek Nation remained intact and encompassed an existing reservation,

and argued that this position was consistent with the United States’ briefing before the

Supreme Court concerning criminal jurisdiction in Oklahoma in both 19895 and 1993.6

The Solicitor General concluded that the series of statutes culminating in Oklahoma’s
1907 grant of Statehood, as well as congressional action since that time, demonstrated

that Congress had disestablished the reservation by “allotting [Creek] lands, displacing

tribal jurisdiction, and establishing the supremacy of state law and state jurisdiction.”

 

The Supreme Court denied certiorari in June 2007.7

 

Current Status:
Mr. Murphy continued to raise a variety of claims in Oklahoma State and Federal courts,

eventually resulting in the instant case reaching the United States Court of Appeals for

the Tenth Circuit.8  On August 8, 2017, a unanimous Tenth Circuit panel held that under

the applicable three prong test, most recently reaffirmed in the Supreme Court’s 2016

Nebraska v. Parker decision,9 the Creek reservation had not been disestablished.

 

The panel conducted an exhaustive review of the history of the Muscogee (Creek) Nation

and Oklahoma generally, as well as the genesis and purpose of the various statutes that

Solicitor Bernhardt and the Solicitor General previously found to have disestablished the

reservation.  With respect to step one, the panel held that the statutes lacked the textual

“hallmarks” signifying congressional intent to disestablish, and that Congress had
continued to recognize the reservation’s borders even after passing the statutes at issue.

At step two, the panel concluded no historical evidence unequivocally revealed any

widely held, contemporaneous understanding pre- or post-allotment that the Creek

reservation had been disestablished.  The panel also rejected the State’s argument, which

the United States had previously advanced in its 2007 certiorari opposition, that changes

in governance over the Creek reservation and the erosion of Creek governmental

authority had any relevance to reservation status.  Finally, at step three, the panel found

that subsequent treatment of the area in question, as well as its demographic history, were

ambiguous and could not overcome the lack of evidence otherwise demonstrating

disestablishment.  The panel dismissed various cases suggesting that the reservation had

been disestablished as either dicta or having wrongly equated reservation allotment to

disestablishment.

 

                                                                                       

                                                                                         

                                               
4 Solicitor Bernhardt’s name appeared on the Solicitor General’s brief.
5 Oklahoma v. Brooks, cert. denied, 490 U.S. 1031 (1989).
6 Sands v. United States, cert. denied, 506 U.S. 1056 (1993).
7 Murphy v. Oklahoma, 551 U.S. 1102 (2007).
8 Murphy v. Royal, Nos. 07-7068 & 15-7041, 2017 U.S. App. LEXIS 14556 (10th Cir. Aug 8, 2017).
9 136 S. Ct. 1072 (2016).
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Prepared by: Eric Shepard, Associate Solicitor, Division of Indian Affairs, 202-208-3233

Date: 8-15-2017

                                               
10The “Five Civilized Tribes” historically refers to the Cherokee,  Chickasaw, Choctaw, Seminole and

Creek Indians.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the
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Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The
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Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).
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significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



14

Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its
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legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
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 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
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particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.
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 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



36

and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends
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to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.
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APPEALS FOR THE FIFTH CIRCUIT

 

No. 14-31008

 

 
MARKLE INTERESTS, L.L.C.; P&F LUMBER
COMPANY 2000, L.L.C.; PF MONROE
PROPERTIES, L.L.C.,

Plaintiffs - Appellants

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; UNITED

STATES DEPARTMENT OF INTERIOR; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants � Appellees

 

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants - Appellees

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix A-2

Cons. w/ 14-31021
WEYERHAEUSER COMPANY,
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JEWELL, in her official capacity as Secretary of the

Department of Interior,
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No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you
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ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or
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otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix A-9

U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.
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standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen
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immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix A-20

years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that
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the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not
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demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a
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given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.
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play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).
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habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).
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The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix A-57

desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix A-64

be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given
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endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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Filed
August 22, 2014

 
UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix B-11

million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.
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evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.
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(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he
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judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining
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that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which
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likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.
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occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to
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exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not
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factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE
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JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.
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I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the
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species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and
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benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
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predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this
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litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
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areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to
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the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally
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limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).
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panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best
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expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion
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The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,
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and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).
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18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix D-7

which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).
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National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.
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41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.
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48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat
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size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.
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Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210

17-01174_018901;17-01174_018901;17-01174_018902;17-01174_018903;17-01174_018904;17-01174_018905;1...



Appendix D-26

Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)
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the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is
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absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf
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the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.
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Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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CONCLUSION

The petition for a writ of certiorari should be denied.

     Respectfully submitted.
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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ii

PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�
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Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



8

Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that
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the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.
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This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



32

from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

Markle Interests, L.L.C.; P&F Lumber Company
2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; United States Depart-

ment of Interior; Sally Jewell, in her official capacity
as Secretary of the Department of Interior,

Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].
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from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-
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sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�
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Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.
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particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-
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In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



32a

nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is
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arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it
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is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the
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�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-
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tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



45a

III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.
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rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).
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essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).
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dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).
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dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).
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cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.
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may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.
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tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).
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inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).
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can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.
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any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
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the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).
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species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



73a

Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



76a

opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later
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must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where
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determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.
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travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.
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due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.
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record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible
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in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.
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In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



95a

order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-
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��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-
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cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-
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butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



112a

be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens
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imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.
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lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



119a

long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



126a

Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



128a

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-
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tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.
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A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



145a

tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.
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When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
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n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.
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B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



163a

APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.

17-01174_019158;17-01174_019158;17-01174_019159;17-01174_019160;17-01174_019161;17-01174_019162;1...



165a

* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *
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APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to
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its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
owns 10% or more of their stock. 
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the
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Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



10

Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).
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significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).
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Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its
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legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



25

 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
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particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.
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 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered
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and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends
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to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.

       Respectfully submitted,

EDWARD B. POITEVENT, II 
Stone Pigman Walther 
Wittmann LLC 
546 Carondelet Street 
New Orleans, LA  70130
Telephone: (504) 593-0889
E-mail:
epoitevent@stonepigman.com

 

M. REED HOPPER*

  *Counsel of Record

MARK MILLER

OLIVER J. DUNFORD

Pacific Legal Foundation

930 G Street

Sacramento, CA  95814

Telephone: (916) 419-7111

E-mail: mrh@pacificlegal.org

              ojd@pacificlegal.org

              mm@pacificlegal.org

 

Counsel for Petitioners Markle Interests, LLC; P&F Lumber

Company 2000, LLC; and PF Monroe Properties, LLC

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



Appendix A-1

United States of Appeals
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FILED
June 30, 2016

Lyle W. Cayce, Clerk

IN THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

 

No. 14-31008

 

 
MARKLE INTERESTS, L.L.C.; P&F LUMBER
COMPANY 2000, L.L.C.; PF MONROE
PROPERTIES, L.L.C.,

Plaintiffs - Appellants

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; UNITED

STATES DEPARTMENT OF INTERIOR; SALLY

JEWELL, in her official capacity as Secretary of the
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CENTER FOR BIOLOGICAL DIVERSITY; GULF
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Intervenor Defendants - Appellees
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Cons. w/ 14-31021
WEYERHAEUSER COMPANY,

Plaintiff - Appellant

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants - Appellees

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants � Appellees

No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you
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ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or
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otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437
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U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.
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standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen
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immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).
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years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that
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the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not
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demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a
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given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.
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play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).
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habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).
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The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).
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desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will
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be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given
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endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.
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million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.
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evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.
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(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he
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judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining
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that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which
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likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.
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occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to
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exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not
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factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE
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JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.
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I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the
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species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and
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benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
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predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this
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litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
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areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



Appendix C-32

the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally
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limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).
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panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



Appendix C-41

expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion
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The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



Appendix C-44

and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).
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18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at
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which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).
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National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.

17-01174_019405;17-01174_019405;17-01174_019406;17-01174_019407;17-01174_019408;17-01174_019409;1...



Appendix D-12

41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.
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48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat
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size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.
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Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210
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Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)
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the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is
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absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf
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the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.
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Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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CONCLUSION

The petition for a writ of certiorari should be denied.

     Respectfully submitted.
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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ii

PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�
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Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).
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Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that
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the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.
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This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area
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from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

Markle Interests, L.L.C.; P&F Lumber Company
2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants
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United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; United States Depart-

ment of Interior; Sally Jewell, in her official capacity
as Secretary of the Department of Interior,

Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].
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from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-
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sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�
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Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



16a

particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-
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In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).
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nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is
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arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it
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is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the
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�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-
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tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-
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III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.
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rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).
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essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).
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dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).
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dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).
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cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



62a

may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



63a

tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).
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inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).
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can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.
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any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



69a

the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).
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species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise
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Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.
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opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later
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must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where
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determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.
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travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



86a

due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.
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record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible
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in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



93a

In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.
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order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



97a

��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-
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cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-
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butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.
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be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



116a

imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



117a

lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.
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Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).
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Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-
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tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.
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A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



146a

When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
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n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.
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B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.
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APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.
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* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *
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APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



169a

its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.

17-01174_019662;17-01174_019662;17-01174_019663;17-01174_019664;17-01174_019665;17-01174_019666;1...



To: Aurelia Skipwith[aurelia_skipwith@ios.doi.gov]
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Sent: 2017-09-05T18:33:03-04:00
Importance: Normal
Subject: Fwd: Markle Interests v. FWS (Sup. Ct.)
Received: 2017-09-05T18:34:14-04:00
ATT00001.htm
APPELLATE-#355564-v1-Markle_-_brief_in_opp_draft.DOCX
APPELLATE-#355251-v1-Markle_-_Petition_for_cert__of_Markle_Interests.PDF
ATT00002.htm
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---------- Forwarded message ----------

From: Daniel Jorjani <daniel.jorjani@sol.doi.gov>

Date: Tue, Aug 15, 2017 at 3:53 PM
Subject: Fwd: Markle Interests v. FWS (Sup. Ct.)

To: Jeffrey.Wood@usdoj.gov

Thoughts?

Sent from my iPhone

Begin forwarded message:

From: "Jesup, Benjamin" <benjamin.jesup@sol.doi.gov>
To: Kevin Haugrud <jack.haugrud@sol.doi.gov>, Daniel Jorjani

<daniel_jorjani@ios.doi.gov>

Subject: Fwd: Markle Interests v. FWS (Sup. Ct.)

Gentlemen:
Rick may have already sent this to you, but out of abundance of caution here is

the draft brief from Appellate on the cert. petition in the dusky gopher frog

critical habitat case.

Ben

---------- Forwarded message ----------
From: Shilton, David (ENRD) <David.Shilton@usdoj.gov>

Date: Fri, Aug 4, 2017 at 12:41 PM

Subject: RE: Markle Interests v. FWS (Sup. Ct.)
To: "Hollingsworth, Mary (ENRD)" <Mary.Hollingsworth@usdoj.gov>, "Jesup,

Benjamin" <benjamin.jesup@sol.doi.gov>, Ruth Ann Lowery - NOAA Federal

<ruthann.lowery@noaa.gov>, "Stevens, Michael" <mike.stevens@sol.doi.gov>,
"Romanik, Peg" <peg.romanik@sol.doi.gov>
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Cc: "kristen.l.gustafson@noaa.gov" <kristen.l.gustafson@noaa.gov>, "Barsky, Seth
(ENRD)" <Seth.Barsky@usdoj.gov>

Colleagues,

               Attached is a draft brief in opposition to cert. for your review.   I would like to get

comments by COB Tuesday, so I can get a reviewed version to our front office on

Wednesday.  I’m also attaching the two petitions.   Let me know if you have questions.

Thanks,    David

David C. Shilton

Senior Litigation Counsel, Appellate Section

United States Department of Justice

Environment & Natural Resources Division

Phone: (202) 514-5580

Cell: (202) 532-3179

Fax: (202) 353-1873

Mailing Address:

P.O. Box 7415

Washington, DC 20044

Overnight/Courier:

PHB Mail Room 2121

601 D Street NW

Washington, DC 20004

If you have received this message in error, please delete it and notify the sender immediately.
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Thank you.

--
Ben Jesup
Assistant Solicitor for Fish and Wildlife
Solicitor's Office
Department of the Interior
202-208-3170

NOTICE: This email message (including any attachments) is intended for the use of the
individual(s) or entity to which it is addressed.  It may contain information that is
privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient, you are hereby notified that any dissemination, distribution, copying or
use of this message or its contents is strictly prohibited. If you receive this message in
error, please notify the sender immediately and destroy all copies.
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QUESTION PRESENTED

The federal Endangered Species Act (ESA)
defines “critical habitat” as habitat “essential to the
conservation” of a species. Critical habitat is strictly
regulated, often impairing or precluding ordinary use.
Here, the government designated over 1,500 acres of
private land as critical habitat for the dusky gopher
frog that is not used or occupied by the species; is not
near areas inhabited by the species; is not accessible
to the species; cannot sustain the species without
modification; and, does not support the existence or
conservation of the species in any way. Yet, the
designation may cost the landowners up to $34 million
in lost value.

 
Relying on administrative deference, a split

Fifth Circuit panel upheld the government’s
expansive interpretation of critical habitat. On denial
of an en banc hearing, six judges filed a thirty-two
page dissent calling for further review because the
panel decision gave the government “virtually
limitless” power to designate critical habitat and “the
ramifications of this decision for national land use
regulation and for judicial review of agency action
cannot be underestimated.”

 
Question:

 
Does the Endangered Species Act authorize the

federal government to designate as critical habitat
private land that is unsuitable as habitat and has no
connection with a protected species? If so, does the
U.S. Constitution allow such a designation?
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LIST OF ALL PARTIES

 Petitioners here are Markle Interests, LLC;
P&F Lumber Company 2000, LLC; and PF Monroe
Properties, LLC. Weyerhaeuser Company is filing a
separate Petition for Writ of Certiorari.
 

Respondents are United States Fish and
Wildlife Service; Jim Kurth, acting director of the
United States Fish and Wildlife Service; United
States Department of Interior; and Ryan K. Zinke,
Secretary of the Department of Interior.

 
Respondent Intervenors are Center for

Biological Diversity and Gulf Restoration Network.
 

CORPORATE DISCLOSURE STATEMENT

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC, have no
parent corporations and no publicly held company
owns 10% or more of their stock. 
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PETITION FOR A WRIT OF CERTIORARI

 Markle Interests, LLC; P&F Lumber Company
2000, LLC; and PF Monroe Properties, LLC,
respectfully petition this Court for a Writ of Certiorari
to review the judgment of the United States Court of
Appeals for the Fifth Circuit.
 

OPINIONS BELOW

 The panel opinion of the Court of Appeals is
reported at 827 F.3d 452 (5th Cir. 2016). Petitioner’s
Appendix (Pet. App.) A. The opinion of the district
court is reported at 40 F. Supp. 3d 744 (E.D. La. 2014).
Pet. App. B. The denial of en banc review, with
dissent, is reported at 848 F.3d 635 (5th Cir. 2016),
Pet. App. C.
 

JURISDICTION

 The Court of Appeals for the Fifth Circuit
entered judgment on June 30, 2016. That court denied
the petition for rehearing en banc on February 13,
2017. This Court granted an extension to file the
Petition for Writ of Certiorari to and including July
13, 2017. This Court has jurisdiction under 28 U.S.C.
§ 1254(1). See Sup. Ct. Rule 13.3.
 

CONSTITUTIONAL AND STATUTORY
PROVISIONS AT ISSUE

 The U.S. Constitution provides in pertinent
part:
 

The Congress shall have Power to . . .
regulate commerce with foreign Nations,
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and among the several States, and with
the Indian tribes.
 

U.S. Const., art. I, § 8, cl. 3.
 

The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.
 
U.S. Const., amend. X.
 
 The Endangered Species Act provides in
pertinent part:
 
 The term “critical habitat” for a threatened or
endangered species means:
 

(i) the specific areas within the geographical
area occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of this
title, on which are found those physical or biological
features (I) essential to the conservation of the species
and (II) which may require special management
considerations or protection; and

 
(ii) specific areas outside the geographical area

occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of this
title, upon a determination by the Secretary that such
areas are essential for the conservation of the species.

 
16 U.S.C. § 1532(5)(A)(i)–(ii).
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The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable:
 

(i) shall, concurrently with making a
determination under paragraph (1) that a
species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat; and
 

(ii) may, from time-to-time, thereafter as
appropriate, revise such designation.

 
Id. § 1533(a)(3)(A)(i)–(ii).
 

The Secretary shall designate critical habitat,
and make revisions thereto, under subsection
(a)(3) of this section on the basis of the best
scientific data available and after taking into
consideration the economic impact, the impact
on national security, and any other relevant
impact, of specifying any particular area as
critical habitat. The Secretary may exclude
any area from critical habitat if he determines
that the benefits of such exclusion outweigh
the benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and commercial
data available, that the failure to designate
such area as critical habitat will result in the
extinction of the species concerned.

 
Id. § 1533(b)(2).
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INTRODUCTION

 The Fifth Circuit’s decision to authorize the
designation of non-habitat as critical habitat is
unprecedented in its potential to expand federal
authority over local land and water use. It vests
federal agencies with virtually limitless power to
regulate any and all areas of the Nation based solely
on the government’s bald assertion that the regulated
areas are “essential to the conservation of a protected
species.” This is so, even when the designated area is
unsuitable and inaccessible as species habitat.
Moreover, the government may exercise this authority
with impunity because under the Fifth Circuit
decision the government’s designation of critical
habitat is unreviewable in a court of law. This alone is
sufficient to warrant review by this Court. But there
is more.
 
 The Fifth Circuit decision effectively rewrites
the statutory text. It conflicts with all relevant judicial
decisions. It ignores controlling Supreme Court
precedent. And, it raises irreconcilable constitutional
conflicts.
 
 This Court should grant review to address four
issues of national importance:
 
 First, this Court should determine whether
private property that is unsuitable as habitat and
does not contribute to the conservation of a listed
species meets the definition of critical habitat under
the Endangered Species Act.
 
 Second, this Court should resolve the conflict
the Fifth Circuit created with other lowers courts that
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universally hold the designation of unoccupied critical
habitat requires a more rigorous standard than the
designation of occupied critical habitat.
 
 Third, this Court should resolve the conflict
between the Fifth Circuit decision and this Court’s
opinion in Bennett v. Spear, 540 U.S. 154 (1997), that
held the decision to not exclude an area from critical
habitat is reviewable for an abuse of discretion under
the Administrative Procedure Act.
 
 And, fourth, this Court should review this case
to resolve the constitutional conflict created by the
Fifth Circuit decision that allows the federal
government unlimited authority to regulate land and
water resources even if they have no connection with
a protected species.
 

STATEMENT OF THE CASE

In 2001, the U.S. Fish and Wildlife Service
(Service) listed the Mississippi gopher frog as an
endangered species. See Final Rule to List the
Mississippi Gopher Frog as Endangered, 66 Fed. Reg.
62993 (Dec. 4, 2001). The Mississippi gopher frog is
darkly colored, with a “stubby appearance,” a back
densely covered with warts, and a “belly . . . thickly
covered with dark spots and dusky markings from
chin to mid-body.” Id. at 62993. 

 
Historically, it was

present in parts of Louisiana, Mississippi, and
Alabama. Pet. App. at A-4. At the time of listing,
however, it was known to exist only in Harrison
County, Mississippi. 66 Fed. Reg. at 62994.

 
In 2007, the Center for Biological Diversity and

the Friends of Mississippi Public Lands sued the

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



6

Service for failure to designate critical habitat for the
Mississippi gopher frog. See Proposed Rule for the
Designation of Critical Habitat for the Mississippi
Gopher Frog (the Proposed Rule), 75 Fed. Reg. 31389
(June 3, 2010). 

 
The Service issued a Proposed Rule in

June 2010 to designate 1,957 acres in Mississippi as
critical habitat. Id. at 31387, 31395. At that time, “two
new naturally occurring populations of the
Mississippi gopher frog [had been] found in Jackson
County, Mississippi.” 75 Fed. Reg. 31389.

 

Additionally, the frogs had been successfully
reintroduced at an additional site in Harrison County.
Id.

 
In designating critical habitat, the Service

searched for additional locations . . . that the frog
could occupy. Id. The Service determined that “most
of the potential restorable habitat for the species
occurred in Mississippi.” Id. And that, “Habitat in
Alabama and Louisiana is severely limited, so our
focus was on identifying sites in Mississippi.” Id. at
31394. 

 

 
The Proposed Rule identified 11 proposed “units”

for designation as critical habitat in Mississippi. All
within the DeSoto National Forest. See id. at 31396-
31399. These included, “[f]ederal land being managed
by the State [of Mississippi] as a Wildlife Management
Area,” and “private land being managed as a wetland
mitigation bank.” Id. at 31394. 

 
Four of the 11 units

were completely or partially occupied by the frog at
the time of the Proposed Rule, whereas the remaining
units were unoccupied. See id. at 31396-31399.

 

Significantly, however, all of the unoccupied areas
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were “actively manag[ed] . . . to benefit the recovery of
the Mississippi gopher frog.” Id.

 

 
In September, 2011, the Service issued a

Revised Proposed Rule expanding the critical habitat
designation from the original 1,957 acres to 7,015
acres. See Revised Proposed Rule for the Designation
of Critical Habitat for the Mississippi Gopher Frog 76
Fed. Reg. 59774 (Sept. 27, 2011). 

 
It did so in response

to comments that more habitat was required to
conserve the species. The Service expanded the radius
of protection around frog breeding sites and
designated an entirely new unit (Unit 1) consisting of
more than 1,500 acres of privately owned land in St.
Tammany Parish, Louisiana, based on a report that
gopher frogs were seen on a small portion of the site
decades earlier in 1965. 76 Fed. Reg. at 59781, 59783.
According to the Service, Unit 1 had the potential to
provide habitat for the Mississippi gopher frog, but
only if Unit 1 was restored and the frog were
transferred there. Id. at 59783.

Although Unit 1 may have the “potential” to
serve as suitable habitat for the frog, if it were
modified, it is entirely owned by private parties (the
Petitioners before this Court) who intend to harvest
and build on the site. Pet. App.at D-19, 20; see also
March 2, 2012, Public Comment on Behalf of P&F
Lumber, Etc. (Pet. App. at E-2; id. at E-1) (“The frog
will never be present on the Lands as the [Service]
cannot move the frog there and the Landowners will
not allow them to be moved there . . . .”); id. (“The
Lands do not now, and will not in the future, contain
the required ‘primary constituent elements’ the
[Service] says are needed for the frog to live on the
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Lands.”); November 23, 2011 Public Comment on
Behalf of P&F Lumber, Etc., at 4 (Pet. App. at F-1)
(“[I]t is certain that both the critical habitat and the
[Mississippi gopher frog] will never exist on the
Lands.”). Instead, the landowners have leased the
land for timber operations for the foreseeable future,
and intend to develop homes and businesses on the
land when this becomes feasible. Pet. App. at A-5; see
also November 23, 2011, Public Comment on Behalf of
P&F Lumber, Etc., at 4-5 (Pet App. at F-1 – F-2). As
the Service recognized, the timber lease on Unit 1 does
not expire until 2043. Pet. App. at B-5; see also Final
Rule for the Designation of Critical Habitat for the
Dusky Gopher Frog (the “Final Rule”), 77 Fed. Reg.
35118, 35123 (June 12, 2012). The Service expressly
acknowledged it cannot compel the Landowners to
convert Unit 1 into suitable habitat, and the
designation of critical habitat itself does not “establish
a refuge, wilderness, reserve, preserve, or other
conservation area.” See Revised Proposed Rule, 76
Fed. Reg. at 59776.

 
The Service issued its Final Rule on June 12,

2012, which announced the “Mississippi gopher frog”
would now be called the “dusky gopher frog.” Final
Rule, 77 Fed. Reg. 35118. 

 
Additionally, the Final Rule

designated a total of 6,477 acres as critical habitat,
and included Unit 1 for a total of 12 units. Id. at
35118. The Service identified three “primary
constituent elements” (PCEs), which are defined by
regulation as “the principal biological or physical
constituent elements [within a defined area] that are
essential to the conservation of the species.” Id. at
35128; see 50 C.F.R. § 424.12(b).
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These three essential PCEs are:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with

emergent herbaceous vegetation,”

appropriate water quality, surface water

present for at least 195 days during the

breeding season, and no predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent  to and accessible to
and from breeding ponds, that are
maintained by fires frequent enough to
support an open canopy,” also having
“abundant herbaceous ground cover” and
underground habitat in the form of
burrows or holes; and,

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to
allow for dusky gopher frog movements
between and among such sites,” with
“open canopy, abundant native herbaceous
species, and a subsurface structure that
provides shelter . . . during seasonal
movements.” 

Final Rule, 77 Fed. Reg. at 35131.

The Service’s standards for determining critical
habitat units confirm what common sense suggests—
that the essential PCEs must all be present within
each unit. The Service explained that its unit
boundaries for the dusky gopher frog were determined
by locating the frog breeding sites and buffering these
locations by a radius of 621 meters. Id. at 35134. The
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Service further explained: “We believe the area
created will protect the majority of a dusky gopher
frog population’s breeding and upland habitat and

incorporate all primary constituent elements within
the critical habitat unit.” Id. (emphasis added). Eleven
of the twelve units designated as critical habitat
contain all three PCEs. Id. at 35131. 

 
But Unit 1 does

not; the Service designated Unit 1 as critical habitat
for the frog despite the fact that at best it contains
perhaps only one of the PCEs and therefore lacks two
of the elements essential to conserve the gopher frog.  

Id. at 35146. As viewed on a map, Unit 1 in St.
Tammany Parish is curiously distant and isolated
from the other units. Whereas the other 11 units are
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in eastern Mississippi, Unit 1 is located in Louisiana,
at least 50 miles from any of the other units. The
Service estimates the range of an individual dusky
gopher frog extends less than half a mile from its
breeding site. See Final Rule, 77 Fed. Reg. at 35130.
Nevertheless, the Service maintains Unit 1 could
provide a refuge for the frog should the other sites
suffer catastrophic events. Id. at 35124. In other
words, the Service designated Unit 1 as “potential”
back-up habitat.

 

Under the ESA, the Service must “tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat,” and it “may
exclude any area from critical habitat” based on
economic impacts. 16 U.S.C. § 1533(b)(2). Before the
Final Rule was published, the Service prepared a final
Economic Analysis1 analyzing the potential economic
impacts associated with the designation of critical
habitat for the dusky gopher frog. Final Rule, 77 Fed.
Reg. at 35140-41. This analysis “measures lost
economic efficiency associated with residential and
commercial development and public projects and
activities,” and may be used “to assess whether the
effects of the designation might unduly burden a
particular group or economic sector.” Id. at 35140. The
Service found “most of the estimated incremental
impacts [of the designation] are related to possible lost
development value in Unit 1.” Id. The Service
recognized the Unit 1 landowners “have invested a

                                   
1 Economic Analysis of Critical Habitat Designation for the Dusky

Gopher Frog, (https://www.regulations.gov/contentStreamer?doc
umentId=FWS-R4-ES-2010-0024-0157&contentType=pdf) (last
visited June 28, 2017) (Final Economic Analysis).

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



12

significant amount of time and dollars into their plans
to develop this area,” Final Economic Analysis at 4-3
(¶ 73), and, under Section 7 of the ESA, the critical
habitat designation could severely limit, or even
foreclose entirely, such development.

 

“A critical habitat designation provides
protection for threatened and endangered species by
triggering what is termed a Section 7 consultation in
response to actions proposed by or with a nexus to a
federal agency.” Cape Hatteras Access Pres. Alliance v.
U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 115 (D.D.C.
2004). Under Section 7(a)(2) of the Endangered
Species Act (16 U.S.C. § 1536(a)(2)), each federal
agency must consult with the Service to “insure that
any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued
existence of any endangered species or threatened
species or result in the destruction or adverse
modification of habitat of such species which is
determined . . . to be critical.” Accordingly, any actions
undertaken on Unit 1 by the landowners having a
“federal nexus,” including actions requiring a federal
permit, would trigger a Section 7 consultation.

 

 

Because of the uncertainty concerning what
type of development might ultimately occur on Unit 1,
whether a federal nexus would arise, and what types
of conservation measures would be required in the
event of a Section 7 consultation, the Economic
Analysis considered three possible scenarios:

 

 In the first scenario, development on Unit 1
does not impact wetlands or otherwise
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present a federal nexus, meaning that Section
7 consultation is not triggered. This results in
no incremental economic impact.

 In the second scenario, development requires
a federal wetlands permit and therefore
triggers a Section 7 consultation. The Service
requires 60 percent of Unit 1 to be set aside
and managed for the conservation of the
dusky gopher frog, allowing the remaining
40% to be developed. This results in lost
development value of $20.4 million over 20
years.

 In the third scenario, a Section 7 consultation
is triggered and “the Service . . . recommend[s]
complete avoidance of development with
[Unit 1] in order to avoid adverse modification
of critical habitat.” This results in lost
development value of $33.9 million over 20
years.

Final Economic Analysis at 4-3, 4-4, 4-7 (¶¶ 73-77,
87).

The total incremental economic impact of the
critical habitat designation on the other 11 units is
only $102,000 over 20 years. See Final Rule, 77 Fed.
Reg. at 35140. 

 
Therefore, under either the second or

third scenario, more than 99 percent of the entire
economic impact of the critical habitat designation is
attributable to the designation of Unit 1. This is
primarily because the 11 remaining units are already
actively managed for the recovery of the frog.  See 75
Fed. Reg. 39396-99 (July 8, 2010).
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Despite the heavy and lopsided economic
impact attributable to the designation of Unit 1 that
contains neither dusky gopher frogs themselves nor
the essential habitat features for their continued
existence, the Service could not identify any definite
direct benefits to the frog from designating Unit 1. The
Service’s economic analysis found only ancillary
benefits, such as increased property value for adjacent

properties due to decreased development on Unit 1,
aesthetic benefits, and possible benefits to the
ecosystem. Id. 

 
In the Final Rule, the Service stated “it

may not be feasible to monetize or quantify the
benefits of environmental regulations,” and that “the
benefits of the proposed rule are best expressed in
biological terms that can then be weighed against the
expected costs of the rulemaking.” Final Rule, 77 Fed.
Reg. at 35127. 

 
The Service never specifically

identified these “biological” benefits or attempted to
determine their likelihood or weigh them against the
heavy costs imposed on the Landowners—instead, the
Service simply concluded without explanation that its
economic analysis “did not identify any
disproportionate costs that are likely to result from
the designation.” Id. at 35141.

  
The Landowners filed separate suits against

the Federal Defendants challenging the Final Rule as
to Unit 1. Pet. App. at B-12. These lawsuits sought
identical declaratory and injunctive relief, and were
consolidated in the district court. Id. The Center for
Biological Diversity and the Gulf Restoration Network
intervened as defendants. Id.  The district court found
the Landowners had standing but rejected their
challenge that Unit 1 did not qualify as critical habitat
even though it was not habitable and provided no
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conservation benefit to the species. Id. at B-2, 46. The
court described the Service’s critical habitat
designation of Unit 1 as “odd,” “troubling,” “harsh,”
and “remarkably intrusive [with] all the hallmarks of
governmental insensitivity to private property.” Id. at
B-25, 27, 37, and 39. Nevertheless, the court deferred
to the agency decision and affirmed the Final Rule. Id.
at B-46, 47.

 
The Landowners appealed. The Fifth Circuit

affirmed in a 2-1 split opinion. In reaching that result,
the panel majority concluded the Service’s designation
was entitled to Chevron deference, despite the
Service’s concession that the frog does not occupy Unit
1, that Unit 1 cannot sustain the frog, and that the
changes that would have to be made to make Unit 1
habitable will not be made in the foreseeable future, if
ever. Id. at A-17.

 
In addition to their statutory claim that critical

habitat must be actual habitat, the Landowners
challenged the designation under the Commerce
Clause. Id. at A-8. The panel majority rejected the
Commerce Clause challenge relying on a prior Fifth
Circuit decision holding the Endangered Species Act
is a constitutionally permissible market regulatory
scheme. Id. at A-39 – A-47. Next, the majority rejected
the argument that the Service should have excluded
Unit 1 because of the disproportionate economic
impacts the Landowners will suffer from its
designation, concluding that the Service’s decision on
that point was wholly discretionary and
“unreviewable.” Id. at A-35 – A-39. Lastly, the court
held critical habitat designations are not subject to the
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National Environmental Policy Act. Id. at A-48 – A-
50.

 
Judge Owen dissented from the panel decision,

identifying “a gap in the reasoning of the majority
opinion that cannot be bridged[].” Judge Owen
observed the designated area is not essential for the
conservation of the species “because it plays no part in
the conservation” of the species. Id. at A-51. More
specifically, Unit 1’s “biological and physical
characteristics will not support a dusky gopher frog
population.” Id. In fact, Judge Owen continued,
“[t]here is no evidence of a reasonable probability (or
any probability for that matter)” that the designated
area will ever become essential to the conservation of
the species. Id. Judge Owen concluded: “Land that is
not ‘essential’ for conservation does not meet the
statutory criteria for ‘critical habitat.’” Id.     

 
Because the majority opinion interpreted the

ESA to allow the government to impose restrictions on
private land that “is not occupied by the [] species,”
and “is not near areas inhabited by the species,” and
“cannot sustain the species without substantial
alterations and future annual maintenance,” that the
government cannot effectuate, id., Judge Owen
warned the panel decision would unduly subject large
areas of the United States to strict federal regulation:

 
If the Endangered Species Act permitted
the actions taken by the Government in
this case, then vast portions of the
United States could be designated as
“critical habitat” because it is
theoretically possible, even if not
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probable, that land could be modified to
sustain the introduction or
reintroduction of an endangered species.

 
Id. at A-51, 52.

 
The full court rejected the Landowners’ motion

for en banc review with an 8-6 vote. Writing for the
six-member dissent, Judge Jones argued the Service’s
actions in this case fell far outside the parameters of
the ESA. “The panel opinion . . . approved an
unauthorized extension of ESA restrictions to a 1,500
acre-plus Louisiana land tract that is neither occupied
by nor suitable for occupation by nor connected in any
way to the [dusky gopher frog].” Id. at C-4 (emphasis
added). The dissent was troubled by the fact that “[n]o
conservation benefits accrue to [the frog], but this
designation costs the Louisiana landowners $34
million in future development.” Id. On the merits, the
dissent concluded the panel decision was wrong on
three counts: (1) that the ESA and its regulations have
no habitability requirement; (2) that the designated
area is essential to the conservation of the species in
the absence of those features essential to the species
survival; and (3), that the decision to not exclude Unit
1 from critical habitat is discretionary and therefore
judicially unreviewable. Id. at C-4, 5. The dissent was
unequivocal, “Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.” Id. at C-4.

 
From the panel decision and the denial of en

banc review, the Landowners submit this Petition.
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REASONS FOR GRANTING THE PETITION
 

I
 

This Court Should Grant the Petition
To Determine Whether Private
Property That Is Unsuitable as

Habitat and Does Not Contribute to
the Conservation of a Listed Species
Satisfies the Statutory Definition of

Critical Habitat Under the
Endangered Species Act

 
 For the first time in the history of the
Endangered Species Act, the U.S. Fish and Wildlife
Service designated private land as critical habitat
that is uninhabitable by and has no connection to a
listed species. “The panel decision, over Judge Owen’s
cogent dissent [], approved an unauthorized extension
of ESA restrictions to a 1,500 acre-plus Louisiana land
tract that is neither occupied by nor suitable for
occupation by nor connected in any way to the ‘shy
[dusky gopher] frog.’” Pet. App. at C-4. This
designation of non-habitat as critical habitat conflicts
with the plain meaning of the ESA and the intent of
Congress.
 
 The term “critical habitat” is not a term of art
divorced from its plain language. It is descriptive. The
word “habitat” denotes a place where species live and
grow. See Pet. App. at C-14 (“‘Habitat’ is defined as
‘the place where a plant or animal species naturally
lives and grows.’ Webster’s Third New International
Dictionary 1017 (1961). See also The Random House
Dictionary of the English Language 634 (1969) (‘[T]he
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kind of place that is natural for the life and growth of
an animal or plant[.]’); Habitat, Black’s Law
Dictionary (10th ed. 2014) (‘The place where a
particular species of animal or plant is normally
found.’”)).
 
 The statutory definition of critical habitat is
consistent with the term’s ordinary meaning. Under
the ESA, critical habitat means:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
 
 Subsection (i) describes occupied habitat while
subsection (ii) describes unoccupied habitat. This is
clear from another provision of the ESA that states:
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The Secretary, by regulation
promulgated in accordance with
subsection (b) of this section and to the
maximum extent prudent and
determinable:

 
(i) shall, concurrently with making a

determination under paragraph (1)
that a species is an endangered
species or a threatened species,
designate any habitat of such species
which is then considered to be critical

habitat; and
 
(ii) may, from time-to-time, thereafter

as appropriate, revise such
designation.

 
Id. § 1533(a)(3)(A)(i)–(ii) (emphasis added).
 

 This language is clear and determinative.
Under the statutory text, critical habitat is a subset of
a species’ larger habitat.    

 “In the interpretation of statutes, the function
of the courts is easily stated. It is to construe the
language so as to give effect to the intent of congress.”
United States v. Am. Trucking Ass’ns, 310 U.S. 534,
542 (1940). The starting point in discerning
congressional intent is the existing statutory text. See
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438
(1999). The ordinary meaning of language employed
by Congress is assumed accurately to express its
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legislative purpose. See Park ‘N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985).
 

Where the words are clear, they are controlling.
See Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004)
(holding the courts should look at the words of the
statute to determine the intent of Congress); Am.

Trucking, 310 U.S. at 543 (“There is, of course, no
more persuasive evidence of the purpose of a statute
than the words by which the legislature undertook to
give expression to its wishes. Often, these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we have
followed their plain meaning.”). So it is here. The plain
meaning of §1533(a)(3)(A)(i)–(ii) is that “critical
habitat” must be, at a minimum, “habitat”—a place
naturally usable and accessible to the species.

Contrary to the unprecedented position taken by
the Service in this case, the agency’s own regulations
support the plain text of the ESA. Federal regulations
implementing Section 7 of the ESA “impose[]
requirements upon Federal agencies regarding
endangered or threatened species . . . and habitat of
such species that has been designated as critical

(‘critical habitat’).” 50 C.F.R. § 402.01(a) (emphasis
added). Because Unit 1 is not “habitat,” the
designation of 1,544 acres of Unit 1 as critical habitat
is contrary to the plain meaning of the ESA and the
express intent of Congress.

It is well established that “when the
statute’s language is plain, the sole
function of the courts—at least where the
disposition required by the text is not
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absurd—is to enforce it according to its
terms.” 
 

Lamie, 540 U.S. at 534 (citations omitted).
 

In this case, it is the government’s reading of the
statutory text, contrary to its plain language, that is
absurd. The Service and the panel majority ignored
the limiting text of 16 U.S.C. § 1533(a)(3)(A)(i)–(ii) and
focused exclusively on that portion of the definition of
critical habitat that authorizes the Secretary to
designate areas “essential for the conservation of the
species.” Id. § 1532(5)(A)(ii). But the Secretary’s
authority is not without bounds. As Judge Owen
stated, the word “essential” vests the Service with
significant discretion in determining which areas are
necessary for the conservation of a species, “but there
are limits to a word’s meaning and hence the Service’s
discretion.” Pet. App. at A-59. In this case, the
Service’s interpretation of essential “goes beyond the
boundaries of what ‘essential’ can reasonably be
interpreted to mean.” Id. Therefore, as this Court has
explained, “an agency’s interpretation of a statute is
not entitled to deference when it goes beyond the
meaning that the statute can bear.” Id. (citing MCI
Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229
(1994) (citing Pittston Coal Grp. v. Sebben, 488 U.S.
105, 113 (1988)). This is such an interpretation.

Even if the Secretary may deem an area
“essential for the conservation of the species,” that
falls outside the species’ actual habitat, the Secretary
erred when he designated Unit 1 as critical habitat in
this case because that area provides no conservation
benefit to the dusky gopher frog whatsoever. The land
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is not used or occupied by the species; it is not near
areas inhabited by the species; it is not accessible to
the species; it cannot sustain the species without
modification; and, it does not support the existence or
conservation of the species in any way. Id. at A-51, 52.
It is axiomatic that an area that has no connection to
a species or its habitat cannot be “essential for the
conservation of the species” as contemplated by the
statutory (and regulatory) text.

Unit 1 provides no conservation benefit to the
dusky gopher frog. Those benefits are provided by the
thousands of acres of actual habitat designated as
critical habitat in the State of Mississippi.

In effect, the Service and the panel majority
wrote “habitat” and “essential” out of the ESA. To
uphold the intent of Congress, as expressed in the
plain language of the Act, this Court should grant the
Petition for a Writ of Certiorari to determine whether
private property that is unsuitable as habitat, and
does not contribute to the conservation of a listed
species, constitutes critical habitat under the ESA.
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II

 
This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and Other Lower
Courts That Universally Hold the

Designation of Unoccupied Critical
Habitat Requires a More Rigorous
Standard Than the Designation of

Occupied Critical Habitat
  
 The ESA defines critical habitat in two ways:
 

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection; and

 
(ii) specific areas outside the

geographical area occupied by the
species at the time it is listed in
accordance with the provisions of section
1533 of this title, upon a determination
by the Secretary that such areas are
essential for the conservation of the
species.
 

16 U.S.C. § 1532(5)(A)(i)–(ii).
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 The first subsection (i) defines “occupied”
critical habitat in terms of the physical and biological
features the area must possess. The Service calls
these features primary constituent elements, or PCEs.
The Service identified three PCEs for the dusky
gopher frog:
 

(1) small, isolated, ephemeral, acidic breeding

ponds having an “open canopy with emergent

herbaceous vegetation,” appropriate water

quality, surface water present for at least 195

days during the breeding season, and no

predatory fish;

(2) upland forests “historically dominated by
longleaf pine, adjacent to and accessible to and
from breeding ponds, that are maintained by
fires frequent enough to support an open
canopy,” also having “abundant herbaceous
ground cover” and underground habitat in the
form of burrows or holes; and

(3) “[a]ccessible upland habitat between
breeding and nonbreeding habitats to allow for
dusky gopher frog movements between and
among such sites,” with “open canopy,
abundant native herbaceous species, and a
subsurface structure that provides shelter . . .
during seasonal movements.” 
 

Final Rule, 77 Fed. Reg. at 35131.
 
 All three of these PCEs must be present for the
frog to survive. Eleven areas designated as critical
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habitat for the dusky gopher frog contain all three
PCEs; Unit 1 does not. Id. at 35146. That unit
contains only one (if any) of the required PCEs—
ephemeral ponds. Id. Unit 1 does not contain the
upland features necessary for the frog’s survival. Id.
 
 The second subsection (ii) defines “unoccupied”
habitat in terms that require the Secretary to
determine if the area is “essential for the conservation
of the species” before the Secretary may designate the
area as critical habitat.
 
 According to Judge Jones, and the 5 other
judges who joined her dissent to the denial of
rehearing en banc, Congress established a separate,
stricter standard for designating unoccupied areas as
critical habitat for the express purpose of limiting the
agency’s historically overbroad critical habitat
designations. “When Congress took up the critical
habitat issue in 1978, members of both houses
expressed concerns about the Service’s broad
definition and its potential to expand federal
regulation well beyond occupied habitat.” Pet. App. at
C-27. Therefore, Congress “took a narrower approach
to unoccupied habitat, severing unoccupied from
occupied critical habitat and placing the respective
definitions in separate provisions.” Id. at C-27, 28.
Thus, “Congress intentionally curtailed unoccupied
critical habitat designation.” Id. at C-28.
 
 In addition to the legislative history, the
dissent surveyed all of the relevant case law and cited
a decision by the Ninth Circuit wherein the court held:
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The statute thus differentiates between
“occupied” and “unoccupied” areas,
imposing a more onerous procedure on
the designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
species.
 

Arizona Cattle Growers’ Ass’n v. Salazar, 606 F.3d
1160, 1164 (9th Cir. 2010).
 
 Later, that court reiterated in Home Builders

Ass’n of N. California v. United States Fish and
Wildlife Service, 616 F.3d 983, 990 (9th Cir. 2010)
(cert. denied), that the unoccupied critical habitat
standard “is a more demanding standard than that of
occupied critical habitat.”

 
 As the Jones’ dissent observed, the district
courts have come to the same conclusion:
 

See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho
2015) (“The standard for designating
unoccupied habitat is more demanding
than that of occupied habitat.”); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d
1126, 1138 (D. Mont. 2010) (“Compared
to occupied areas, the ESA imposes ‘a
more onerous procedure on the
designation of unoccupied areas by
requiring the Secretary to make a
showing that unoccupied areas are
essential for the conservation of the
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species.’” (quoting Ariz. Cattle Growers’
Ass’n, 606 F.3d at 1163)); see also Am.
Forest Res. Council v. Ashe, 946 F. Supp.
2d 1, 44 (D.D.C. 2013) (referencing “the
more demanding standard for
unoccupied habitat”); Cape Hatteras
Access Pres. All. v. U.S. Dep’t of Interior,
344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(“Thus, both occupied and unoccupied
areas may become critical habitat, but,
with unoccupied areas, it is not enough
that the area’s features be essential to
conservation, the area itself must be
essential.”).

 
Pet. App. at C-29, 30.
 

Every court to consider the matter holds that
the showing the Secretary must make to designate
unoccupied areas as critical habitat is more onerous
than designating occupied areas that contain all of the
PCEs essential for the species’ survival. However, the
Service lowered the bar in this case and asserts it may
designate any unoccupied area as critical habitat so
long as that area contains at least one of the PCEs.
This approach makes it less onerous to designate
unoccupied areas as critical habitat contrary to the
intent of Congress and the relevant case law.
 

But the district and circuit courts ignored this
argument, perhaps because there is no credible
response. The designation of Unit 1, based on the
presence of a single PCE, does not satisfy the more
onerous test the ESA requires for designating
unoccupied areas as critical habitat. It certainly does
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not limit the scope of critical habitat designations with
which Congress was concerned when it amended the
ESA in 1978. “In sum, we know from the ESA’s text,
[legislative] history, and precedent that an
unoccupied critical habitat designation was intended
to be different from and more demanding than an
occupied critical habitat designation.” Pet. App. at C-
30). Accordingly, “the panel majority misconstrue[d]
the statute and create[d] a conflict with all relevant
precedent.” Id.
 
 To resolve this conflict, this Court should grant
the Petition for a Writ of Certiorari.

III

 

This Court Should Grant the Petition
To Resolve the Conflict Between the

Fifth Circuit and This Court's
Decision in Bennett v. Spear

 
 Before the Secretary of Interior may designate
critical habitat, the Secretary must consider the
economic and other impacts the designation would
have on any particular area:
 

The Secretary shall designate critical
habitat, and make revisions thereto,
under subsection (a)(3) of this section on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
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particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the

benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he determines,
based on the best scientific and
commercial data available, that the

failure to designate such area as critical
habitat will result in the extinction of the
species concerned.

 
16 U.S.C. § 1533(b)(2) (emphasis added).
 
 The Secretary completed an economic analysis
of Unit 1 as critical habitat, but the weighing of
benefits was virtually nonexistent and the conclusion
that the benefits of inclusion outweighed the impacts
on the landowners was clearly arbitrary. “One
shocking fact is that the landowners could suffer up to
$34 million in economic impact.” Pet. App. at C-39.
“Another shocking fact is that there is virtually
nothing on the other side of the economic ledger.” Id.
But more importantly, the analysis shows no
biological benefits to the species to balance the harm
to the landowners. “The report ends—abruptly with
no weighing or comparison of costs and benefits, and
no discussion of how designating Unit 1 as critical
habitat would benefit the dusky gopher frog.” Id. at C-
40.
 
 Notwithstanding these deficiencies, the Fifth
Circuit held the Secretary’s decision to not exclude
Unit 1 is subject to the sole discretion of the Secretary
and is not reviewable in a court of law. But that
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decision conflicts with this Court’s decision in Bennett
v. Spear, 520 U.S. 154, wherein this Court expressly
held the Secretary’s decision is judicially reviewable
for abuse of discretion under the Administrative
Procedure Act:
 

It is true that . . . except where extinction
of the species is at issue, “[t]he Secretary
may exclude any area from critical
habitat if he determines that the benefits
of such exclusion outweigh the benefits of
specifying such area as part of the
critical habitat.” Ibid. (emphasis added).
However, the fact that the Secretary’s
ultimate decision is reviewable only for
abuse of discretion [under the APA] does
not alter the categorical requirement

that, in arriving at his decision, he
“tak[e] into consideration the economic
impact, and any other relevant impact,”
and use “the best scientific data
available.”

Id. at 172.
 
 In this case, the Secretary ultimately decided:
“Our economic analysis did not identify any
disproportionate costs that are likely to result from
the designation. Consequently, the Secretary is not
exercising his discretion to exclude any areas from
this designation of critical habitat for the dusky
gopher frog based on economic impacts.” 77 Fed. Reg.
at 35141.
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 With a potential $34 million impact to the
landowners on one side and no articulated benefit to
the species on the other side, the Secretary’s decision
defies reason and is arbitrary and capricious. The
decision “runs counter to the evidence before the
agency” and “is so implausible that it [cannot] be
ascribed to a difference in view or the product of
agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mutual Auto Ins., 463 U.S. 29, 43 (1983).
This decision calls out for judicial review which is
required by this Court in Bennett v. Spear.
 
 This Court should grant the Petition for a Writ
of Certiorari to resolve the conflict between the Fifth
Circuit and this Court as to the reviewability of
agency action to not exclude an area from critical
habitat under the ESA.

IV

 

This Court Should Grant the Petition
To Resolve the Constitutional

Conflicts Created by the Fifth Circuit
Decision That Allows the Federal

Government Unlimited Authority To
Regulate Land and Water Resources

That Have No Connection with a
Protected Species

 
Strict federal regulation applies to critical

habitat, often limiting or precluding ordinary land or
water use. In this case, the government designated as
critical habitat for the dusky gopher frog over 1,500
acres of private land that may cost the landowners up
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to $34 million in lost value, although it is undisputed
that the dusky gopher frog cannot inhabit the
designated area. Pet. App. at C-4. The panel majority
held Unit 1 may be designated critical habitat for the
dusky gopher frog because it purportedly contains one
of three features—ephemeral ponds—required for the
frog’s survival, even though Unit I will likely never
provide sustainable habitat for the species. Id. at A-
78. That decision, if allowed to stand, establishes a
dangerous precedent authorizing the federal
government to designate any area of land or water as
critical habitat so long as it (1) contains a single
feature characteristic of species habitat and (2)
provides the potential, after modification, to sustain
the introduction or reintroduction of a species. The
decision effectively grants the federal government
unlimited power to regulate private, state, and local
land and water resources for species conservation
without regard to established constitutional limits on
federal power.

 
 In a thirty-two page dissent from the denial of

en banc review, six judges on the Fifth Circuit argued
the panel decision gave the government “virtually
limitless” power to designate critical habitat. Id. at C-
36. The dissent called for further review, remarking
that “the ramifications of this decision for national
land use regulation and for judicial review of agency
action cannot be underestimated.” Id. at C-5.

 
Judge Owen’s dissent in the panel opinion

expressed similar concerns. According to Judge Owen,
the majority opinion interprets the ESA to impose
onerous restrictions on private land use even though
the land is not occupied by the species “and
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has not been for more than fifty years.” Id. at A-51.
Moreover, the land “is not near areas inhabited by the
species;” the land “cannot sustain the species;” and the
land “does not play any supporting role in the
existence of current habitat for the species.” Id. at A-
51, 52. This will lead, Judge Owen warns, to the
designation of “vast portions” of the Nation as critical
habitat subject to strict federal control. Id. at A-52.

 
 Judge Owen observed the majority “has not

cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.” Id. at A-58, 59. The majority
opinion is, therefore, unreasonable.

The Government’s, and the majority
opinion’s, interpretation of “essential”
means that virtually any part of the
United States could be designated as
“critical habitat” for any given
endangered species so long as the
property could be modified in a way that
would support introduction and
subsequent conservation of the species
on it. This is not a reasonable
construction of [the Act].

 
Id. at A-57.
 

Using less charitable terms, the en banc dissent
stated: “This kind of interpretation is, frankly,
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execrable and contrary to the Supreme Court’s Scalia-
inspired and rather consistent adoption of careful
textualist statutory exposition.” Id. at C-31.
 
 To underscore the unprecedented scope of the
power granted the federal government under the Fifth
Circuit decision, the en banc dissent provided a
sampling of physical and biological features the U.S.
Fish and Wildlife Service identifies as essential to the
conservation of protected species. These include,
“individual trees with potential nesting platforms,”
“forested areas within 0.5 mile[s] . . . of individual
trees with potential nesting platforms,” “aquatic
breeding habitat,” “upland areas,” and a “natural light
regime within the coastal dune ecosystem.” Id. at C-
37. According to the dissent: “These are just a few of
the myriad of commonplace ‘essential physical and
biological features’ the Service routinely lists in its
critical habitat designations.” Id. Thus the dissent
cautioned: “With no real limiting principle to the
panel majority’s one-feature-suffices standard, there
is no obstacle to the Service claiming critical habitat
wherever ‘forested areas’ or ‘a natural light regime’
exist.” Id. Under the majority opinion, “the Service
has the authority to designate as critical habitat any
land unoccupied by and incapable of being occupied by
a species simply because it contains one of those
features.” Id. In the end, the majority opinion
“threatens to expand the Service’s power in an
‘unprecedented and sweeping’ way.” Id.
 
  This power is indeed “unprecedented and
sweeping.” The government recently codified the
Markle single-feature standard in a new rule
redefining critical habitat. See Listing Endangered
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and Threatened Species and Designating Critical
Habitat; Implementing Changes to the Regulations for
Designating Critical Habitat. 81 Fed. Reg. 7414, 7427
(Feb. 11, 2016). Under this rule, the Markle decision,
authorizing nonhabitat as critical habitat, is now a
rule of general applicability establishing a nationwide
precedent. This is troubling because it raises a
constitutional conflict, in two ways. First, federal
regulation of local land and water resources, like Unit
1, that have no connection to a protected species,
exceeds the commerce power on which the
Endangered Species Act is based. And, second, federal
regulation of local land and water use unduly
impinges on the power of the states in violation of the
Tenth Amendment to the U.S. Constitution.
 
 Enforcement of the ESA to protect species
found on private, state, and local lands and waters
creates a line-drawing problem that implicates the
outer boundaries of constitutional power. Although
many challenges have been brought to test the
constitutionality of the ESA, as applied to particular
species,2 this Court has never addressed the issue.
However, this Court did address a similar line-
drawing problem with respect to federal regulation of
land and water resources under the Clean Water Act
wherein this Court acknowledged such regulation
raised constitutional concerns and held the challenged

                                   
2 See San Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d

1163 (9th Cir. 2011); Alabama-Tombigbee Rivers Coal. v.

Kempthorne, 477 F.3d 1250 (11th Cir. 2007); GDF Realty Invs. v.

Norton, 326 F.3d 622 (5th Cir. 2003); Rancho Viejo, LLC v.

Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d
483 (4th Cir. 2000); Nat’l Ass’n of Home Builders v. Babbitt, 130
F.3d 1041 (D.C. Cir. 1997).
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statutory provisions should be read to avoid a
constitutional conflict.
 
 In Solid Waste Agency of N. Cook Cty. v. U.S.

Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC), the Corps asserted jurisdiction over
remote water bodies that had no connection to any
navigable-in-fact waters subject to regulation under
the Clean Water Act, as authorized by the Commerce
Clause. This Court rejected the Corps’ interpretation
of the Act, explaining that “[w]here an administrative
interpretation of a statute invokes the outer limits of
Congress’ power, we expect a clear indication that
Congress intended that result.” Id. at 172 (citing
Edward L. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988)). The basis for that policy lies in this Court’s
desire “not to needlessly reach constitutional issues”
and this Court’s assumption “that Congress does not
casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.” Id. at 172-73.
 

According to this Court, the Corps pushed the
limits of congressional authority in SWANCC when it
“claimed jurisdiction over petitioner’s land because it
contains water areas used as habitat” by migratory
waterfowl and nothing more. Id. at 173. The
constitutional conflict arose because the Corps could
not identify a consistent basis for such regulation
under the commerce power. This is significant, the
Court stated, because it had twice affirmed “the
proposition that the grant of authority under the
Commerce Clause, though broad, is not unlimited.” Id.
See United States v. Morrison, 529 U.S. 598, 613
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(2000) (“[T]hus far in our Nation’s history our cases
have upheld Commerce Clause regulation of
intrastate activity only where that activity is
economic in nature.”); United States v. Lopez, 514 U.S.
549, 559 (1995) (Congress may regulate intrastate
economic activity where the activity substantially
affects interstate commerce.). More recently, this
Court explained: “[A]s expansive as this Court’s cases
construing the scope of the commerce power have
been, they uniformly describe the power as reaching
‘activity;’” specifically, “existing commercial activity.”
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2572-2573 (2012).

 
This Court could have been talking about this

case, because the same conflict arises. It is unclear
what, if any, Commerce Clause connection the Service
relies on to claim jurisdiction over the land and water
in Unit 1. The record is devoid of any jurisdictional
statement. It is undisputed that the dusky gopher frog
is an intrastate, noncommercial species. The only
connection between Unit 1 and the dusky gopher frog
is the critical habitat designation itself. This Court
has never upheld a Commerce Clause regulation
based on such a tenuous link to interstate commerce.
Like the hydrologically isolated ponds in SWANCC,
that this Court held could not be regulated without
raising a constitutional conflict under the Commerce
Clause, the biologically isolated ponds in Unit 1 also
raise a constitutional conflict under the Commerce
Clause. Therefore this Court should interpret the ESA
to avoid this conflict.

 
This Court’s concern over needlessly reaching

constitutional issues, unless Congress clearly intends
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to push the limits of constitutional power, “is
heightened where the administrative interpretation
alters the federal-state framework by permitting
federal encroachment upon a traditional state power.”
Id. at 173 (citing United States v. Bass, 404 U.S. 336,
349 (1971)). The traditional state power that
concerned this Court in SWANCC was the power of
the state to control local land and water use, much like
this case. “Permitting respondents to claim federal
jurisdiction over ponds and mudflats . . . would result
in a significant impingement of the State’s traditional
and primary power over land and water use.” Id. at
174. That impingement created a constitutional
conflict. It is no wonder that 15 states filed an amicus
brief in support of Petitioners and en banc review in
this case. The designation of local land and water
features as critical habitat, like Unit 1, that do not
provide any conservation benefit to a listed species is
a quintessential impingement on the powers of the
States in violation of the Tenth Amendment.

 
To avoid needlessly reaching these

constitutional issues, this Court should grant the
Petition for a Writ of Certiorari and hold the
government to a proper interpretation of the statutory
text. Under the ESA, critical habitat must be habitat.
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CONCLUSION

 
 The essentially boundless authority granted
the federal government by the Fifth Circuit, to control
local land and water use under the guise of species
protection, conflicts with a plain reading of the
Endangered Species Act and the lower courts
interpreting the Act. It also conflicts with this Court’s
decisions in Bennett and SWANCC, and long-held
constitutional precedent. This Court should therefore
grant the Petition for a Writ of Certiorari and resolve
these conflicts.
 
 DATED: July 2017.
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Lyle W. Cayce, Clerk
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MARKLE INTERESTS, L.L.C.; P&F LUMBER
COMPANY 2000, L.L.C.; PF MONROE
PROPERTIES, L.L.C.,
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UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; UNITED
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Cons. w/ 14-31021
WEYERHAEUSER COMPANY,

Plaintiff - Appellant

v.

UNITED STATES FISH AND WILDLIFE SERVICE;

DANIEL M. ASHE, Director of United States Fish &

Wildlife Service, in his official capacity; SALLY

JEWELL, in her official capacity as Secretary of the

Department of Interior,

Defendants - Appellees

CENTER FOR BIOLOGICAL DIVERSITY; GULF
RESTORATION NETWORK,

Intervenor Defendants � Appellees

No. 14-31008

Cons. w/ No. 14-31021

Appeals from the United States District Court for
the Eastern District of Louisiana, New Orleans

Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the
Endangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
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property. Critical-habitat designations do not
transform private land into wildlife refuges. A
designation does not authorize the government or the
public to access private lands. Following designation,
the Fish and Wildlife Service cannot force private
landowners to introduce endangered species onto
their land or to make modifications to their land. In
short, a critical-habitat designation alone does not
require private landowners to participate in the
conservation of an endangered species. In a thorough
opinion, District Judge Martin L. C. Feldman held
that the Fish and Wildlife Service properly applied
the Endangered Species Act to private land in St.
Tammany Parish, Louisiana. As we discuss below,
we AFFIRM Judge Feldman�s judgment upholding
this critical-habitat designation.

FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open
canopied pine forests.2 They migrate to isolated,

1 Se Designation of Critical Habitat for Mississippi Gopher Frog,
76 Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be
codified at 50 C.F.R. pt. 17) [hereinafter Revised Proposal]. The
frog was previously known as the Mississippi goepher frog, but
further taxonomic research indicated that the dusky gopher frog
is different from other gopher frogs, warranting acceptance as its
own species: the Rana sevosa or the dusky gopher frog. Id. We
will refer to the frog as the dusky gopher frog.
2 Designation of Critical Habitat for Dusky Gopher Frog
(Previously Mississippi Gopher Frog), 77 Fed. Reg. 35,118,
35,129 (June 12, 2012) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Designation]. It appears that the frogs are not
accustomed to human interaction. If you pick up a gopher frog
and hold it, the frog will play dead and even cover its eyes; if you

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix A-4

ephemeral ponds to breed. Final Designation, 77 Fed.
Reg. at 35,129. Ephemeral ponds are only seasonally
flooded, leaving them to dry out cyclically and making
it impossible for predatory fish to survive. See id. at
35,129, 35,131. After the frogs are finished breeding,
they return to their underground habitats, followed
by their offspring. Id. at 35,129. When the dusky
gopher frog was listed as an endangered species,
there were only about 100 adult frogs known to exist
in the wild.3 Although, historically, the frog was
found in parts of Louisiana, Mississippi, and
Alabama, today, the frog exists only in Mississippi.
Final Rule, 66 Fed. Reg. at 62,993�94; Final
Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531� 1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In
response to concerns raised during the peer-review

                                                
hold the frog long enough, it will peak at you and then pretend to be dead
again.
3 See Final Rule to List the Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,
62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)
[hereinafter Final Rule].
4 The Secretary of the Department of the Interior and the Secretary of the
Department of Commerce are jointly charged with administering the ESA.
See 16 U.S.C. § 1532(15). The Secretary of the Interior administers the ESA
through the Fish and Wildlife Service. We refer to both the Secretary and
the agency as the “Service.”
5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75 Fed.
Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50 C.F.R.
pt. 17) [hereinafter Original Proposal].
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process about the sufficiency of this original proposal,
the Service�s final designation of critical habitat
expanded the area to 6,477 acres in four counties in
Mississippi and one parish in Louisiana. See Revised
Proposal, 76 Fed. Reg. at 59,776; Final Designation,
77 Fed. Reg. at 35,118�19. The designated area in
Louisiana (�Unit 1�) consists of 1,544 acres in St.
Tammany Parish. Final Designation, 77 Fed. Reg. at
35,118. Although the dusky gopher frog has not
occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat
designation was the culmination of two proposed
rules, economic analysis, two rounds of notice and
comment, a scientific peer-review process including
responses from six experts, and a public hearing. See
Final Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs�Appellants Markle
Interests, L.L.C., P&F Lumber Company 2000,
L.L.C., PF Monroe Properties, L.L.C., and
Weyerhaeuser Company (collectively, �the
Landowners�) own all of Unit 1. Weyerhaeuser
Company holds a long-term timber lease on all of the
land that does not expire until 2043. The Landowners
intend to use the land for residential and commercial
development and timber operations. Through
consolidated suits, all of the Landowners filed actions
for declaratory judgment and injunctive relief
against the Service, its director, the Department of
the Interior, and the Secretary of the Interior. The
Landowners challenged only the Service�s
designation of Unit 1 as critical habitat, not the
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designation of land in Mississippi.

The district court allowed the Center for
Biological Diversity and the Gulf Restoration
Network (collectively, �the Intervenors�) to intervene
as defendants in support of the Service�s final
designation. All parties filed cross- motions for
summary judgment. Although Judge Feldman
granted summary judgment in favor of the
Landowners on the issue of standing, he granted
summary judgment in favor of the Service on the
merits. See Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 748, 769 (E.D. La.
2014). The Landowners timely appealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t of
Interior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative
record de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administration
of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520 U.S.
154, 171�75 (1997) (holding that a claim challenging
the Service�s alleged �maladministration of the ESA�
is not reviewable under the citizen- suit provisions of
the ESA, but is reviewable under the APA); see also 5
U.S.C. §§ 702, 704. When reviewing agency action
under the APA, this court must �set aside agency
action, findings, and conclusions found to be�(A)
arbitrary, capricious, an abuse of discretion, or
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otherwise  not  in  accordance  with  law; (B) contrary
to constitutional right, power, privilege, or
immunity; [or] in  excess of statutory jurisdiction,
authority,  or  limitations.�  5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly
deferential,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the
burden of overcoming the presumption of validity.
La. Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision
unless it has relied on factors which
Congress had not intended it to
consider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its decision
that runs counter to the evidence
before the agency, or is so implausible
that it could not be ascribed to a
difference in view or the product of
agency expertise.

Nat�l Ass�n of Home Builders v. Defenders of Wildlife,
551 U.S. 644, 658 (2007) (internal quotation marks
omitted). We must be mindful not to substitute our
judgment for the agency�s. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory
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explanation for its action.� Id. (internal quotation
marks omitted). �We will uphold an agency�s action if
its reasons and policy choices satisfy minimum
standards of rationality.� 10 Ring Precision, Inc. v.
Jones, 722 F.3d 711, 723 (5th Cir. 2013) (internal
quotation marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the
designation (1) violates the ESA and the APA, (2)
exceeds the Service�s constitutional authority under
the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et seq. As we discuss
below, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered
species . . . depend may be conserved� and �to provide
a program for  the  conservation  of  such  endangered
species.�  16    U.S.C. § 1531(b). The ESA broadly
defines �conservation.� It includes �the use of all
methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided [by the ESA] are no
longer necessary.� Id. § 1532(3). In other words, �the
objective of the ESA is to enable [endangered] species
not merely to survive, but to recover from their
endangered or threatened status.� Sierra Club v.
U.S. Fish & Wildlife Serv., 245 F.3d 434, 438 (5th
Cir. 2001); see also Tenn. Valley Auth. v. Hill, 437
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U.S. 153, 184 (1978) (�The plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost.
This is reflected not only in the stated policies of the
Act, but in literally every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). Listing
a species as endangered or threatened then triggers
the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and
determinable.� See id. § 1533(a)(3)(A)(i).6 �Critical
habitat designation primarily benefits listed species
through the ESA�s [Section 7] consultation
mechanism.� Sierra Club, 245 F.3d at 439; see 16
U.S.C. § 1536 (describing the Section 7 consultation
process). Under this section, once habitat is
designated as critical, federal agencies are prohibited
from authorizing, funding, or carrying out any action
that is likely to result in �the destruction or adverse

6 The Service typically is required to designate critical habitat at
the same time that it lists a species as endangered or threatened.
16 U.S.C. § 1533(a)(3)(A)(i). But if critical habitat is not
�determinable� at the time of listing, the Service can extend the
deadline for making a critical-habitat designation. See id. §
1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Service listed the
dusky gopher frog as endangered in 2001, it declined to designate
critical habitat at that time because of budget limitations. See
Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the
Service still had not designated critical habitat for the frog. The
Center for Biological Diversity therefore sued the Service for
failing to timely designate critical habitat. That lawsuit resulted
in a court-approved settlement agreement that set deadlines for
the Service to designate critical habitat for the dusky gopher frog.
The Service�s resulting designations under this agreement,
including the designation of Unit 1, prompted the lawsuit that
we are considering on appeal.
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modification� of that critical habitat without
receiving a special exemption.7 16 U.S.C. §
1536(a)(2). To satisfy the requirements of Section 7,
federal agencies must consult with the Service before
taking any action that might negatively affect critical
habitat.8 Only federal agencies�not private
parties�must engage in this Section 7 consultation
process. See id.; 50 C.F.R. § 402.14(a). Thus, as Judge
Feldman explained, �absent a federal nexus, [the
Service] cannot compel a private landowner to make
changes to restore his designated property into
optimal habitat.� Markle Interests, 40 F. Supp. 3d at
750.

A. Standing

Before addressing the merits of the Service�s
critical-habitat designation, we first address whether
the Landowners have standing to challenge the
designation. �The question of standing involves both
constitutional limitations on federal-court
jurisdiction and prudential limitations on its
exercise.� Bennett, 520 U.S. at 162 (internal
quotation marks omitted). In particular, to establish
standing under the APA, in addition to Article III

7 Section 7 consultation is also required whenever any federal
action will �jeopardize the continued existence� of an
endangered species, regardless of whether the Service has
designated critical habitat. 16 U.S.C. § 1536(a)(2); see Sierra
Club, 245 F.3d at 439.
8 If the Service determines that a contemplated action�the
issuance of a permit, for example�is likely to adversely modify
critical habitat, the Service must suggest �reasonable and
prudent alternatives� that the consulting agency could take to
avoid adverse modification. See 50 C.F.R. § 402.14(h)(3). These
alternatives must be �economically and technologically
feasible.� Id. § 402.02.
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standing, a plaintiff must show that �the interest
sought to be protected by the [plaintiff] is arguably
within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question.� Id. at 175 (quoting Ass�n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153 (1970)). Although the district court correctly held
that the APA provided the proper vehicle for the
Landowners to challenge the Service�s
administration of the ESA, the district court did not
address the APA�s zone-of-interests test; instead, it
held only that the Landowners have standing under
Article III. On appeal, the Service did not brief the
zone-of-interests issue or challenge the district
court�s conclusion that the Landowners have Article
III standing.

Even though the Service did not appeal the
district court�s standing conclusion, we must
independently assess the Landowners� Article III

standing. 
9
See Hang On, Inc. v. City of Arlington, 65

F.3d 1248, 1251 (5th Cir. 1995) (�The federal courts
are under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.�
(alterations and internal quotation marks omitted)).

 �Article III of the Constitution limits federal courts�
jurisdiction to certain �Cases� and �Controversies.��
Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy�
requirement of Article III, which is the �irreducible

9 This Article III standing analysis applies to all of the
Landowners� claims, not just the Landowners� claim under the
ESA.
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constitutional minimum� of standing, a plaintiff must
. . . demonstrate that he has suffered �injury in fact,�
that the injury is �fairly traceable� to the actions of
the defendant, and that the injury will likely be
redressed by a favorable decision.� Bennett, 520 U.S.
at 162 (quoting Lujan v. Defenders of Wildlife, 504
U.S. 555, 560�61 (1992)). The injury must be concrete
and particularized, as well as actual or imminent.
Lujan, 504 U.S. at 560; see also Crane v. Johnson,
783 F.3d 244, 251 (5th Cir. 2015) (�Although
imminence is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to
ensure that the alleged injury is not too speculative
for Article III purposes�that the injury is certainly
impending.�). �The party invoking federal
jurisdiction bears the burden of establishing these
elements.� Lujan, 504 U.S. at 561.

Here, the Landowners assert two alleged
injuries: lost future development and lost property
value. The first�loss of future development� is too
speculative to support Article III standing. Although
�[a]n increased regulatory burden typically satisfies
the injury in fact requirement,� Contender Farms,
L.L.P. v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th
Cir. 2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be triggered.
See Final Designation, 77 Fed. Reg. at 35,126 (noting
that the range of possible economic impact to Unit 1
of $0 to $33.9 million �reflects uncertainty regarding
future land use�); id. at 35,140 (observing that
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�considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2);
50 C.F.R. § 402.14(a). Judge Feldman similarly
stressed this point, explaining that, �if a private
party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal
agency), no affirmative obligations are triggered by
the critical habitat designation.� Markle Interests, 40
F. Supp. 3d at 750.

Because the Landowners have not provided
evidence that specific development projects are likely
to be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day�
intentions�without any description of concrete
plans, or indeed even any specification of when the
some day will be�do not support a finding of the
�actual or imminent� injury that our cases require.�);
see also Clapper, 133 S. Ct. at 1147�48 (holding that
plaintiffs did not have standing to challenge the
Foreign Intelligence Surveillance Act in part because
they provided no evidence supporting their �highly

10 To the contrary, the record reflects that, at the time Unit 1 was
designated, development plans had already been delayed
because of the recession and the mortgage crisis. This
uncertainty about development not only underscores the absence
of a concrete injury, but also highlights that any injury, however
speculative, is not fairly traceable to the critical-habitat
designation. Moreover, the long-term timber lease running on
the land until 2043 also suggests that development may not occur
on Unit 1 in the foreseeable future. Although the Landowners
suggest that they could renegotiate the timber lease as conditions
change, they have not demonstrated that they have concrete
plans to do so
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speculative fear� that the government would
imminently target communications to which
plaintiffs were parties); Crane, 783 F.3d at 252
(holding that Mississippi did not have standing to
challenge the federal government�s deferred-action
policy because its injury was �purely speculative� and
because it failed to �produce evidence of costs it would
incur� because of the policy); cf. Cape Hatteras Access
Pres. Alliance   v. U.S. Dep�t of Interior, 344 F. Supp.
2d 108, 117�18 (D.D.C. 2004) (holding that the
burdens of Section 7 consultation supported standing
when the plaintiffs identified specific, ongoing
development projects that would be delayed because
of the consultation requirement).

The Landowners� assertion of lost property
value, by contrast, is a concrete and particularized
injury that supports standing. See Sabine River
Auth., 951 F.2d at 674 (recognizing that injury in fact
includes economic injury). The Landowners assert
that their land has already lost value as a result of
the critical-habitat designation. Indeed, as the
Service recognized in its Final Economic Analysis,
given the �stigma� attached to critical-habitat
designations, �[p]ublic attitudes about the limits or
restrictions that    critical habitat may impose can
cause real economic effects to property owners,
regardless of whether such limits are actually
imposed.� As a result, �a property that is designated
as critical habitat may have a lower market value
than an identical property that is not within the
boundaries of critical habitat due to perceived
limitations or restrictions.� The Service further
assumed that �any reduction in land value due to the
designation of critical habitat will happen
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immediately at the time of the designation.�

Causation and redressability flow naturally
from this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing .
. . the action will redress it.� Lujan, 504 U.S. at 561�
62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s
critical-habitat designation and that this injury
would likely be redressed by a favorable decision.
Thus, the Landowners have established Article III
standing based on lost property value.

The question nevertheless remains whether
the Landowners satisfy the APA�s zone-of-interests
requirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the
district court or this court� that the Landowners�
interests fall outside the zone of interests that the
ESA is designed to protect. �Unlike constitutional
standing, prudential standing arguments may be
waived.� Bd. of Miss. Levee Comm�rs v. EPA, 674 F.3d
409, 417�18 (5th Cir. 2012).11 Although we have
previously considered the zone-of- interests issue sua
sponte, see Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt
Reg�l Solid Waste Mgmt. Auth., 389 F.3d 491, 498 (5th

11 We are mindful that the Supreme Court has recently clarified
that ��prudential standing� is a misnomer as applied to the zone-
of-interests analysis,� emphasizing instead that the analysis
requires �using traditional tools of statutory interpretation.�
Lexmark Int�l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1387 (2014) (citation and internal quotation marks
omitted).
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Cir. 2004), we decline to do so here. Because the
Service failed to raise this argument, we hold that the
Service has forfeited a challenge to the Landowners�
standing under the zone- of-interests test. We thus
conclude that the Landowners have standing to
challenge the Service�s critical-habitat designation.

B. Critical-Habitat Designation

 The ESA expressly envisions two types of
critical habitat: areas occupied by the endangered
species at the time it is listed as endangered and areas
not occupied by the species at the time of listing. See
16 U.S.C. § 1532(5)(A)(i)�(ii). To designate an
occupied area as critical habitat, the Service must
demonstrate that the area contains �those physical or
biological features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate
unoccupied areas, the Service must determine that
the designated areas are �essential for the
conservation of the species.� Id. § 1532(5)(A)(ii). As
Judge Feldman noted below, �Congress did not define
�essential� but, rather, delegated to the Secretary the
authority to make that determination.� Markle
Interests, 40 F. Supp. 3d at 760. Thus, when the
Service promulgates, in a formal rule, a

12 Under the regulations in place at the time of the critical-
habitat designation at issue here, the Service referred to these
�physical or biological features� as �primary constituent
elements� or �PCEs.� 50 C.F.R. § 424.12(b) (2012). The primary
constituent elements that make  up  the  dusky  gopher  frog�s
habitat  are  (1) ephemeral  ponds  used  for  breeding, (2)
upland, open-canopy forests �adjacent to and accessible to and
from breeding ponds,� and (3) upland connectivity habitat to
allow the frog to move between breeding and nonbreeding
habitats. Final Designation, 77 Fed. Reg. at 35,131
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determination that an unoccupied area is �essential
for the conservation� of an endangered species,
Chevron deference is appropriate. See id. (citing
Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 n.9 (1984)); Knapp v. U.S. Dep�t
of Agric., 796 F.3d 445, 454 (5th Cir. 2015)
(�[A]dministrative implementation of a particular
statutory provision qualifies for Chevron deference
when it appears [(1)] that Congress delegated
authority to the agency generally to make rules
carrying the force of law, and [(2)] that the agency
interpretation claiming deference was promulgated
in the exercise of that authority.� (alterations in
original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and
after taking into consideration the economic impact,
the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat.� Id. § 1533(b)(2). �When examining
this kind of scientific determination, as opposed to
simple findings of fact, a reviewing court must
generally be at its most deferential.� Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U.S.
87, 103 (1983); Medina Cnty. Envtl. Action Ass�n v.
Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential
in reviewing the agency�s findings.�).

In addition, under the regulations in place at
the time of the critical- habitat designation at issue
here, before the Service could designate unoccupied
land as critical habitat, it first had to make a finding
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that �a designation limited to [a species�] present
range would be inadequate to ensure the conservation
of the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an
inadequacy determination. The Service�s first
proposed designation included only land in
Mississippi and did not include Unit 1. See Original
Proposal, 75 Fed. Reg. at 31,395�99 (identifying
eleven units in Mississippi). During the peer-review
and comment process on this original proposal, the
expert reviewers expressed that the designated
habitat in the proposal was inadequate to ensure the
conservation of the frog. The experts therefore urged
the Service to expand the designation to Louisiana or
Alabama, the two other states in the frog�s historical
range. See Revised Proposal, 76 Fed. Reg. at 59,776;
Final Designation, 77 Fed. Reg. at 35,119, 35,121,
35,123�24.

The Service adopted this consensus expert
conclusion, finding that designating the occupied
land in Mississippi was �not sufficient to conserve the
species.� Final Designation, 77 Fed. Reg. at 35,123.
The Service explained that �[r]ecovery of the dusky
gopher frog will not be possible without the
establishment of additional breeding populations of
the species,� and it emphasized that it was necessary
to designate critical habitat outside of Mississippi to
protect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
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agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy
finding�a finding that the Landowners did not
challenge13�was not arbitrary and capricious.

Having satisfied this preliminary
requirement, the Service was next required to limit
the critical-habitat designation to unoccupied areas
that are �essential for the conservation of the
species.� 16 U.S.C. § 1532(5)(A)(ii).   The Service
focused its resources on locating additional
ephemeral ponds. It explained that it prioritized
ephemeral ponds because of their rarity and great
importance for breeding, and because they are very
difficult to replicate artificially. See Final
Designation, 77 Fed. Reg. at 35,123�24. The Service
further explained that additional breeding
populations are necessary for the frog�s recovery and
to prevent excessive inbreeding. See id. at 35,121,
35,123�24. Although the Service has created one
artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten

13 Amici supporting the Landowners do challenge this finding,
and the Landowners asserted at oral argument that they would
contest this finding. The Landowners, however, did not
challenge this finding in either of their briefs on appeal. We
therefore will not consider it. See World Wide St. Preachers
Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3 (5th Cir.
2009) (�It is well-settled in this circuit that an amicus curiae
generally cannot expand the scope of an appeal to implicate
issues that have not been presented by the parties to the
appeal.� (citation and internal quotation marks omitted)); see
also Crane, 783 F.3d at 252 n.34 (explaining that a party waives
an argument by failing to make it in the party�s opening brief).
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years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at 35,123.
In contrast, as an expert explained at the public
hearing on the Revised Proposal, it is �much easier to
restore a terrestrial habitat for the gopher frog than
to restore or build breeding ponds.� See also id. at
35123 (�Isolated, ephemeral ponds that can be used
as the focal point for establishing these populations
are rare, and this is a limiting factor in dusky gopher
frog recovery.�). As the Service explained in the Final
Designation, �[a]lthough [DeSoto] is crucial to the
survival of the frog because the majority of the
remaining frogs occur there, recovery of the species
will require populations of dusky gopher frog
distributed across a broader portion of the species�
historic distribution.� Id. at 35,125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final
Designation, 77 Fed. Reg. at 35,124. The area in
Alabama where the frog once lived has since been
replaced by a residential development. See id. The
Service noted that it was unable to find any breeding
sites that the frog might use in the future in
Alabama. See id. In contrast, the Service explained
that Unit 1�s five ephemeral ponds are �intact and of
remarkable quality.� Id. at 35,133. It noted that the
ponds in Unit 1 �are in close proximity to each
other, which would allow movement of adult gopher
frogs between them� and would �provide
metapopulation structure that supports long-term
survival and population resiliency.� Id. �Based on the
best scientific information available to the Service,�
the Service concluded that �the five ponds in Unit 1
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provide breeding habitat that in its totality is not
known to be present elsewhere within the historic
range of the dusky gopher frog.� Id. at 35,124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35,131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to
delineate critical-habitat units by demarcating a
buffer zone around the ponds by a radius of 621
meters (or 2,037 feet). Id. at 35,134. This value,
which was based on data collected during multiple
gopher frog studies, represented the median farthest
distance that frogs had traveled from breeding sites
(571 meters or 1,873 feet) plus an extra 50 meters (or
164 feet) �to minimize the edge effects of the
surrounding land use.� Id. The Service finally used
aerial imagery to connect critical-habitat areas that
were within 1,000 meters (or 3,281 feet) of each other
�to create routes for gene flow between breeding sites
and metapopulation structure.� Id.

Altogether, the Service concluded:
Unit 1 is essential to the conservation of
the dusky gopher frog because it
provides: (1) Breeding habitat for the
dusky gopher frog in a landscape where
the rarity of that habitat is a primary
threat to the species; (2) a framework of
breeding ponds that supports
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metapopulation structure important to
the long-term survival of the dusky
gopher frog; and (3) geographic
distance from extant dusky gopher frog
populations, which likely provides
protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the
Service�s] finding that the unique ponds located on
Unit 1 are essential for the frog�s recovery is
supported by the ESA and by the record; it therefore
must be upheld in law as a permissible
interpretation of the ESA.� Markle Interests, 40 F.
Supp. 3d at 761 (applying Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s
determination that Unit 1 is essential.14 Instead, they
argue that the Service �exceeded its statutory
authority� under the ESA and acted arbitrarily and
capriciously when it designated Unit 1 as critical
habitat because Unit 1 is not currently habitable, nor
�currently supporting the conservation of the species
in any way,� nor reasonably likely to support the
conservation of the species in the �foreseeable
future.� They contend that such land cannot
rationally be called �essential for the conservation of
the species,� because if it can be, then the Service
would have �nearly limitless authority to burden

14 Amici do challenge the scope of the Unit 1 designation, but we
will not consider this argument because the Landowners did not
raise it on appeal. See World Wide St. Preachers Fellowship, 591
F.3d at 752 n.3.
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private lands with a critical habitat designation.�

As Judge Feldman noted, Congress has not
defined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has been
listed as endangered . . . the ESA states that the
Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA
leaves to the Secretary the task of  defining  �prudent�
and �determinable.�� (quoting 16 U.S.C. § 1533(h))).
To issue a formal rule designating critical habitat for
the frog, the Service necessarily had to interpret and
apply the applicable ESA provisions, including the
word �essential.� See Nat�l R.R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 420 (1992)
(�[W]e defer to an interpretation which was a
necessary presupposition of the [agency]�s decision.�);
cf. S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 596 &
n.13 (5th Cir. 2004) (explaining that, when the
Centers for Medicare and Medicaid Services are
charged with reviewing and approving state Medicaid
plans to ensure that the plans conform to the Act, the
agency implicitly interprets the Act when granting
approvals). The Service issued the designation as a
formal agency rule after two rounds of notice and
comment. Thus, the Service�s interpretation of the
term �essential� is entitled to Chevron deference. See
Home Builders, 551 U.S. at 665 (applying Chevron
deference in the context of the ESA); Chevron, 467
U.S. at 842�44.

When, as here, �an agency�s decision qualifies
for Chevron deference, we will accept the agency�s
reasonable construction of an ambiguous statute that

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix A-24

the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that the
Service interpreted the ESA unreasonably when it
deemed Unit 1 �essential� for the conservation of the
dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to
argue, circularly, that we must �insist[ ]� that
��essential� must truly mean essential.�15

We consider first their argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.

15 The dissent instead introduces two alternative definitions of
�essential� from Black�s Law Dictionary: �2. Of the utmost
importance; basic and necessary. 3. Having real existence,
actual.� Dissent at 5. The dissent then goes on to cite MCI
Telecommunications Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218,
229 (1994), for the proposition that �an agency�s interpretation of
a statute is not entitled to deference when it goes beyond the
meaning that the statute can bear.� Dissent at 7. The dissent�s
own alternative definitions distinguish MCI from this case. In
MCI, the agency advanced an interpretation of the word �modify�
that flatly contradicted the definition provided by �[v]irtually
every dictionary [the Court] was aware of.� Id. at 225. Here, in
contrast, one of the dissent�s own definitions of essential��of the
utmost importance; basic and necessary��describes well a close
system of ephemeral ponds, per the scientific consensus that the
Service relied upon. See infra note 20
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There is no habitability requirement in the text of the
ESA or the implementing regulations. The statute
requires the Service to designate �essential� areas,
without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the
designation of unoccupied critical habitat, even
though the area was not habitable by the endangered
species). The Landowners� proposed extra-textual
limit on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015)
(�Congress generally acts intentionally when it uses
particular language in one section of a statute but
omits it in another.�). As Judge Feldman insightfully
observed, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only
occupied habitat must contain all of the relevant
[physical or biological features].� Markle Interests, 40
F. Supp. 3d at 761. Thus, the plain text of the ESA
does not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman   elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation of the
species.�� Id. at 762 (quoting 50 C.F.R. § 424.12(e)).
Here, the Service provided scientific data to support
its finding that Unit 1 is essential, and as Judge
Feldman held, �[the Landowners] have not

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix A-26

demonstrated that [the Service�s] findings are
implausible.� Id. Thus, the Landowners have not
shown that the Service employed an unreasonable
interpretation of the ESA when it found that the
currently uninhabitable Unit 1 was essential for the
conservation of the dusky gopher frog and designated
the land as critical habitat.

We consider next the argument that it is an
unreasonable interpretation of the ESA to describe
Unit 1 as essential for the conservation of the dusky
gopher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the
Landowners� proposed temporal requirement�
considering whether the frog can live on the land
�currently� or in the �foreseeable future��also lacks
legal support and is undermined by the ESA�s text.
The ESA�s critical-habitat provisions do not require
the Service to know when a protected species will be
conserved as a result of the designation. The Service
is required to designate unoccupied areas as critical
habitat if these areas are �essential for the
conservation of the species.� 16 U.S.C. §
1532(5)(A)(ii). The statute defines �conservation� as
�the use of all methods and procedures which are
necessary to bring any endangered species . . . to the
point at  which  the  measures  provided . . .  are  no
longer  necessary.�  Id. § 1532(3); cf. Alaska Oil & Gas
Ass�n v. Jewell, 815 F.3d 544, 555 (9th Cir. 2016) (�The
Act is concerned with protecting the future of the
species[.]�). Neither of these provisions sets a
deadline for achieving this ultimate conservation
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goal. See Home Builders Ass�n of N. Cal. v. U.S. Fish
& Wildlife Serv., 616 F.3d 983, 989 (9th Cir. 2010)
(holding that the Service need not determine �exactly
when conservation will be complete� before making a
critical-habitat designation). And the Landowners do
not explain why it is impossible to make an
essentiality determination without determining
when (or whether) the conservation goal will be
achieved. See id. (�A seller of sporting goods should
be able to identify which rod and reel are essential to
catching a largemouth bass, but is not expected to
predict when the customer will catch one.�). As Judge
Feldman concluded, �[the Service�s] failure (as yet) to
identify how or when a viable population of dusky
gopher frogs will be achieved, as indifferent and
overreaching by the government as it appears, does
not serve to invalidate its finding that Unit 1 was part
of the minimum required habitat for the frog�s
conservation.� Markle Interests, 40 F. Supp. 3d at
762�63. We also note that, in contrast to the habitat-
designation provision at issue here, the ESA�s
recovery-plan provisions do require the Service to
estimate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat
designations, further underscores the weakness of
the Landowners� argument. See MacLean, 135 S. Ct.
at 919.16

16 We further note that it was logical for Congress to require the
Service to estimate a timeline for achieving its conservation
goals in a recovery plan but not to impose that requirement for
critical-habitat designations because there is no deadline for
creating a recovery plan, but there is a one-year deadline for
designating critical habitat. See 16 U.S.C. § 1533(b)(6)(A)(ii),
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Moreover, we observe that the Landowners�
proposed temporal requirement could effectively
exclude all private land not currently   occupied by
the species from critical-habitat designations. By
the Landowners� logic, private landowners could
trump the Service�s scientific determination that
unoccupied habitat is essential for the conservation
of a species so long as they declare that they are not
currently willing to modify habitat to make it
habitable and that they will not be willing to make
modifications in the foreseeable future. Their logic
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the
species to their land. The Landowners� focus on
private-party cooperation as part of the definition of
�essential� finds no support in the text of the ESA.
Nothing in the ESA requires that private
landowners be willing to participate in species
conservation.17 Summing up the Landowners�

                                                
(b)(6)(C)(ii); see also Home Builders Ass�n of N. Cal., 616 F.3d at
990.
17 The statute requires the Service to base its decision on �the
best scientific data available.� 16 U.S.C. § 1533(b)(2). Here, the
Service followed that command and made an objective feasibility
determination that the uplands surrounding the ephemeral
ponds, although currently lacking �the essential physical or
biological features of critical habitat,� are �restorable with
reasonable effort.� Final Designation, 77 Fed. Reg. at 35,135. We
find no basis in the text of the statute for the �reasonable
probability� test introduced by the dissent, which looks to �many
factors� including �whether a reasonable landowner would be
likely to undertake the necessary modifications.� Dissent at 13.
although a �reasonable landowner� test has the sound of an
objective test, the dissent does not make clear how such a test
would be applied in practice, nor how it would avoid taking into
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for
addressing this matter of policy.� Markle Interests,
40 F. Supp. 3d at 769 n.40. We agree. Thus, the
Landowners have not shown that the Service
employed an unreasonable interpretation of the
ESA when it found that Unit 1 was essential for the
conservation of the dusky gopher frog without first
establishing that Unit 1 currently supports, or in the
�foreseeable future� will support, the conservation
of the dusky gopher frog.

We next consider the argument that that the
Service has interpreted the word �essential�
unreasonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in
effect at the time that Unit 1 was designated, the
Service had to find that the species�s occupied habitat
was inadequate before it could even consider

                                                
account the subjective intentions of specific landowners. For
example, the dissent says that in a scenario in  which  a
�landowner . . . enter[s] into an agreement to modify land so that
it might be used as habitat, there would be nothing �subjective� in
concluding that it is reasonably probable that the land will
actually be used at habitat.� Dissent at 13. A test that can come out
differently depending on the actual plans of specific landowners
is, by definition, subjective
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designating unoccupied habitat as critical. 50 C.F.R. §
424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates to
unoccupied areas. Unoccupied areas could be
essential only if occupied areas were found to be
inadequate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the
Landowners do not challenge.

Next, under the ESA itself, the Service can
designate unoccupied land only  if  it  is  �essential
for  the  conservation  of  the  species.� 16 U.S.C. §
1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures  provided . . .  are  no  longer
necessary.� Id. § 1532(3) (emphasis added). In light
of this definition, we find implausible the
Landowners� parade of horribles in which they
suggest that, if the Service can designate an area like
Unit 1 as critical habitat, it could designate �much of
the land in the United States� as well. They contend
that �[b]ecause any land may conceivably be turned
into suitable habitat with enough time, effort, and
resources, th[e] [Service�s] interpretation gives the
Service nearly limitless authority to burden private
lands with a critical habitat designation.� But we
find it hard to see how the Service would be able to
satisfactorily explain why randomly chosen land�
whether an empty field or, as the Landowners
suggest, land covered in �buildings� and
�pavement��would be any more �necessary� to a
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given species� recovery than any other arbitrarily
chosen empty field or paved lot.18 Here, the Service
confirmed through peer review and two rounds of
notice and comment a scientific consensus as to the
presence and rarity of a critical  (and  difficult  to
reproduce)  feature�the  ephemeral  ponds�which
justified its finding that Unit 1 was essential for the

18 Nor do we see how the Service could justify designating land
that objectively�that is, for scientific reasons�could never
contribute to the conservation of a species�say, for example, if
the ephemeral ponds were located within a toxic spill zone that
scientists concluded could not be remediated. Where we differ
critically from the dissent is on the question whether the ESA
provides any basis for taking into account subjective third-party
intentions when determining whether land could contribute to
the conservation of a species. We hold that it does not. Under
our approach, it would still be arbitrary and capricious for the
Service to label as essential land that is objectively impossible to
use for conservation. See Motor Vehicle Mfrs. Ass�n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (finding
the National Highway Traffic Safety Administration�s
rescission of a rule requiring passive restraints in automobiles
arbitrary and capricious because the agency did not provide a
�rational connection between the facts found and the choice
made�); see also Arizona Cattle Growers� Ass�n v. U.S. Fish &
Wildlife, Bureau of Land Mgmt., 273 F.3d 1229, 1243�44 (9th
Cir. 2001) (finding the Fish and Wildlife Service�s issuance of an
incidental- take statement arbitrary and capricious because the
evidence linking cattle grazing to an effect on the razorback
sucker was too speculative and �woefully insufficient�); Chem.
Mfrs. Ass�n v. E.P.A., 28 F.3d 1259, 1265�66 (D.C. Cir. 1994)
(finding the Environmental Protection Agency�s final rule
designating a pollutant as high risk arbitrary and capricious
because �there [was] simply no rational relationship between
the model [used in making the determination] and the known
behavior of the hazardous air pollutant to which it [was]
applied�).
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conservation of the dusky gopher frog.19

In addition, the ESA requires the Service to
base its finding of essentiality on �the best scientific
data available.� Id. § 1533(b)(2). This requirement
further cabins the Service�s power to make critical-
habitat designations. Here, the Final Designation
was based on the scientific expertise of the agency�s
biologists and outside gopher frog specialists. If this
scientific support were not in the record, the
designation could not stand.20 But that is not the

19 We fail to see how the Service would be able to similarly justify
as rational an essentiality finding as to arbitrarily chosen land.
In contrast, the dissent, similar to the Landowners, contends
that �[i]t is easily conceivable that �the best scientific data
available� would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become habitat
for an endangered species.� Dissent at 13-14. Even assuming that
to be true, it does not follow that scientists or the Service would
or could then reasonably call an empty field essential for the
conservation of a species. If the field in question were no different
than any other empty field, what would make it essential?
Presumably, if the field could be modified into suitable habitat,
so could any of the one hundred or one thousand other similar
fields. If the fields are fungible, it would be arbitrary for the
Service to label any single one �essential� to the conservation of
a species. It is only by overlooking this point that the dissent can
maintain that our approval of the Service�s reading of �essential�
will �mean[ ] that virtually any part of the United States could
be designated as �critical habitat� for any given endangered
species so long as the property could be modified in a way that
would support introduction and subsequent conservation of the
species on it.� Dissent at 6 (emphasis added).
20 The dissent also takes aim at our acceptance of the Service�s
scientifically grounded essentiality finding in this case,
contending that, under our decision, the Service can designate
any land as critical habitat whenever it contains a single one of
the �physical or biological features� essential to the conservation
of the species at issue. 16 U.S.C.
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situation here, and the Landowners do not challenge
the consensus scientific data on which the Service
relied. The Landowners have not shown that the
Service employed an interpretation of the ESA that is
inconsistent with the meaningful limits that the ESA
and the agency�s implementing regulations set on the
Service�s authority to designate unoccupied areas as
critical habitat.21

§ 1532(5)(A)(i). Dissent at 14-15. We create no such generalized
rule. We hold only that in this case, substantial, consensus,
scientific evidence in the record supports the Service�s conclusion
that the ephemeral ponds present on Unit 1 are essential for the
conservation of the dusky gopher frog. See, e.g., Final
Designation, 77 Fed. Reg. at 35123 (summarizing the scientific
consensus that the rarity of isolated, ephemeral ponds �is a
limiting factor in dusky gopher frog recovery�). The ponds cannot
be separated from the land that contains them.

Thus, if the ponds are essential, then Unit 1, which contains the
ponds, is essential for the conservation of the dusky gopher frog.
In general, the dissent seeks to decouple the Service�s
�essentiality� finding from its scientific determination process,
turning it into a purely legal standard. We decline to do so, with
the good reason that the ESA specifically requires that critical
habitat determinations be based on �scientific data.� See 16
U.S.C. § 1533(b)(2).
21 In response to the dissent�s policy concerns about ever-
expanding designations, we also note that the ESA limits critical-
habitat designations on the back end as well, because successful
conservation through critical-habitat designation ultimately
works towards undesignation. See, e.g., Removal of the Louisiana
Black Bear From the Federal List of Endangered and Threatened
Wildlife and Removal of Similarity-of-Appearance Protections for
the American Black Bear, 81 Fed. Reg. 13,124, 13,171 (March 11,
2016) (to be codified at 50 C.F.R. pt. 17) (final rule removing
Louisiana black bear from endangered species list and,
accordingly, �removing the designated critical habitat for the
Louisiana black bear�).
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In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the
conservation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s
essentiality finding failed to �satisfy minimum
standards of rationality,� 10 Ring Precision, 722 F.3d
at 723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is
improper to protect Unit 1 with a critical-habitat
designation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1 by
purchasing the land. See 16 U.S.C. § 1534(a). But the
legal availability of other statutory conservation
mechanisms, some arguably more intrusive of private
property interests, does not undercut the Service�s
separate statutory duty to designate as critical habitat
unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat of
[an endangered] species which is then considered to be
critical habitat . . . .� (emphasis added)).

In sum, the designation of Unit 1 as critical
habitat was not arbitrary and capricious nor based
upon an unreasonable interpretation of the ESA. The
Service reasonably determined (1) that designating
occupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2) that
Unit 1 is essential for the conservation of the frog. We
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thus agree with Judge Feldman: �the law authorizes
such action and . . . the government has acted within
the law.� Markle Interests, 40 F. Supp. 3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s
conclusion that Unit 1 is essential for the conservation
of the dusky gopher frog, the Landowners also
challenge the Service�s conclusion that the economic
impacts on Unit 1 are not disproportionate. See Final
Designation, 77 Fed. Reg. at 35,141. The Landowners
argue that because the benefits of excluding Unit 1
from the designation clearly outweigh the benefits of
including it in the designation, the Service�s decision is
arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value of
up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying any
particular area as critical habitat.�   16 U.S.C. §
1533(b)(2). After it takes this impact into
consideration, the Service

may exclude any area from critical
habitat if [it] determines that the
benefits of such exclusion outweigh the
benefits of   specifying such area as part
of the critical habitat, unless [it]
determines, based on the best scientific
and commercial data available, that the
failure to designate such area as critical
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habitat will result in the extinction of
the species concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider
economic impacts, a decision to not exclude an area
is discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions
�committed to agency discretion by law� are not
reviewable in federal court. 5 U.S.C. § 701(a)(2). An
action is committed to agency discretion when there
is �no meaningful standard against which to judge
the agency�s exercise of discretion.� Heckler v.
Chaney, 470 U.S. 821, 830 (1985). �[I]f no judicially
manageable standards are available for judging how
and when an agency should exercise its discretion,
then it is impossible to evaluate agency action for
�abuse of discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no
manageable standards for reviewing the Service�s
decision not to exercise its discretionary authority to
exclude an area from a critical- habitat designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989�90.
It therefore held that the decision not to exclude is
unreviewable. Id.; see also Bldg. Indus. Ass�n of Bay
Area v. U.S. Dep�t of Commerce, No. 13-15132, 2015
WL 4080761, at *7�8 (9th Cir. July 7, 2015), aff�g
No. C 11-4118, 2012 WL 6002511 (N.D. Cal. Nov.
30, 2012). Similarly, every district court that has
addressed this issue has also held that the decision
not to exclude is not subject to judicial review. See
Aina Nui Corp. v. Jewell, 52 F. Supp. 3d 1110, 1132
n.4 (D. Haw. 2014) (�The Court does not review the
Service�s ultimate decision not to exclude . . . , which
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is committed to the agency�s discretion.�); Cape
Hatteras Access Pres. Alliance v. U.S. Dep�t of
Interior, 731 F. Supp. 2d 15, 29 (D.D.C. 2010) (�The
plain reading of the statute fails to provide a standard
by which to judge the Service�s decision not to exclude
an area from critical habitat.�); Home Builders Ass�n
of N. Cal. v. U.S. Fish & Wildlife Serv., No. CIV. S-
05- 0629, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2,
2006) (�[T]he court has no substantive standards by
which to review the [agency�s] decisions not to
exclude certain tracts based on economic or other
considerations, and those decisions are therefore
committed to agency discretion.�).

We see no reason to chart a new path on this
issue in concluding that we cannot review the
Service�s decision not to exercise its discretion to
exclude Unit 1 from the critical-habitat designation.
Section 1533(b)(2) articulates a standard for
reviewing the Service�s decision to exclude an area.
But the statute is silent on a standard for reviewing
the Service�s decision to not exclude an area. Put
another way, the section establishes a discretionary
process by which the Service may exclude areas from
designation, but it does not articulate any standard
governing when the Service must exclude an area
from designation. See Bear Valley Mut. Water Co.,
790 F.3d at 989 (�[W]here a statute is written in the
permissive, an agency�s decision not to act is
considered presumptively unreviewable because
courts lack �a focus for judicial review . . . to determine
whether the agency exceeded its statutory powers.��
(quoting Heckler, 470 U.S. at 832)). Thus, even were
we to assume that the Landowners are correct that
the economic benefits of exclusion outweigh the
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conservation benefits of designation, the Service is
still not obligated to exclude Unit 1. That decision is
committed to the agency�s discretion and is not
reviewable.

The Supreme Court�s recent decision in
Michigan v. EPA, 135 S. Ct. 2699 (2015), does not
compel a contrary conclusion. In Michigan, the
Environmental Protection Agency (�EPA�) had
interpreted a provision of the Clean Air Act to not
require  the  consideration  of  costs  when  deciding
whether  to regulate hazardous emissions from
power plants. Id. at 2706. Although the Supreme
Court held that the EPA misinterpreted the statute,
the Court emphasized that it was not requiring the
agency �to conduct a formal cost-benefit analysis in
which each advantage and disadvantage is assigned
a monetary value.� Id. at 2711. The Court further
explained that �[i]t will be up to the Agency to decide
(as always, within the limits of reasonable
interpretation) how to account for cost.� Id.

Unlike the provision of the Clean Air Act at
issue in Michigan, the ESA explicitly mandates
�consideration� of �economic impact.�16 U.S.C.§
1533(b)(2); see Bennett, 520 U.S. at 172. The
Service fulfilled this requirement by commissioning
an economic report by Industrial Economics, Inc.
That analysis estimated the economic impact on
Unit 1, and to further refine that analysis, it
included three impact scenarios. The report noted
that Unit 1 bears a potential loss of development
value ranging from $0 to $33.9 million over twenty
years. See Final Designation, 77 Fed. Reg. at
35,140�41; This potential loss depends on a number
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of contingencies that may or may not arise,
including future development projects, the nature of
federal agency approval that is required for those
projects, and possible limits that are imposed after
any consultation that accompanies federal agency
action. As has been recently recognized, the statute
does not require a particular methodology for
considering economic impact. See Bldg. Indus. Ass�n
of Bay Area, 2015 WL 4080761, at *5�6. And here
on appeal, the Landowners do not challenge the
methodology that the Service used when analyzing
the economic impact on Unit 1; instead, the
Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

 

II. Commerce Clause

Having concluded that the Service�s
designation of Unit 1 as critical habitat was not
arbitrary and capricious, we must next consider the
Landowners� alternative argument that the ESA
exceeds Congress�s powers under the Commerce
Clause. The Commerce Clause gives Congress the
power �[t]o regulate Commerce . . . among the several
States.� U.S. Const. art. I, § 8, cl. 3. In United States
v. Lopez, the Supreme Court defined three broad
categories of federal legislation that are consistent
with this power. 514 U.S. 549, 558 (1995). This case
concerns the third Lopez category�that is, whether
the federal action �substantially affect[s] interstate
commerce.� Id. at 558�59 (citations omitted).

The Landowners concede that, �properly
limited and confined to the statutory definition,� the
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critical-habitat provision of the ESA is a
constitutional exercise of Congress�s Commerce
Clause authority. They maintain, however, that the
designation of Unit 1 as critical habitat for the dusky
gopher frog exceeds the scope of an otherwise
constitutional power. Viewed this narrowly, the
designation of Unit 1 is intrastate (not interstate)
activity. The Landowners further argue that �[t]here
is simply no rational basis to conclude that the use of
Unit 1 will substantially affect interstate commerce.�
In support of this narrow framing of the issue, the
Landowners imply that it is inappropriate to
aggregate the effect of designating Unit 1 with the
effect of all other critical-habitat designations
nationwide. Instead, the Landowners argue that we
should analyze the commercial impact of the Unit 1
designation independent of all other designations. But
as Judge Feldman explained, �each application of the
ESA is not itself subject to the same tests for
determining whether the underlying statute is a
constitutional exercise of the Commerce Clause.�
Markle Interests, 40 F. Supp. 3d at 758. We agree with
Judge Feldman that �the [Landowners�] constitutional
claim is foreclosed by binding precedent.� Id.

The Supreme Court has outlined four
considerations that are relevant when analyzing
whether Congress can regulate purely intrastate
activities under the third Lopez prong. See United
States v. Morrison, 529 U.S. 598, 609� 12 (2000).
First, courts should consider whether the intrastate
activity �in question has been some sort of economic
endeavor.� Id. at 611. Second, courts should consider
whether there is an �express jurisdictional element� in
the statute that might limit its application to
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instances that �have an explicit connection with or
effect on interstate commerce.� Id. at 611�12. The next
consideration that should inform the analysis is
legislative history and congressional findings on the
effect that the subject of the legislation has on
interstate commerce. Id. at 612. Finally, courts should
evaluate whether the link between the intrastate
activity and its effect on interstate commerce is
attenuated. Id. The Landowners� constitutional
challenge can be distilled to the question of whether
we can properly analyze the Unit 1 designation
aggregated with all other critical-habitat designations
nationwide. This question falls under the first
consideration articulated in Morrison. Because the
Landowners concede that the critical-habitat
provision of the ESA is �within the legitimate powers
of Congress,� we need focus on only the first
consideration if we find that aggregation is
appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in
nature. Id. at 611. The question thus arises: what is
the regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th Cir.
2003). In GDF Realty, where we examined the �take�
provision22 of the ESA, we emphasized that we had to
analyze the regulation of endangered species takes,
not the commercial motivations of the plaintiff�
developers who were challenging the statute. Id. at
636. Applying GDF Realty here, the regulated activity

22 See 16 U.S.C. § 1532(19) (�The term �take� means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.�); id. § 1538(a)(1)(B)
(making it unlawful to �take� an endangered species)
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in question is the designation of Unit 1 as critical
habitat, not the Landowners� long-term development
plans.

The next issue is whether the designation of
Unit 1 as critical habitat is economic or commercial in
nature. �[W]hether an activity is economic or
commercial is to be given a broad reading in this
context.� Id. at 638. In certain cases, an intrastate
activity may have a direct relationship to commerce
and therefore the intrastate activity alone may
substantially affect interstate commerce.
Alternatively, �the regulation can reach intrastate
commercial activity that by itself is too trivial to have
a substantial effect on interstate commerce but which,
when aggregated with similar and related activity,
can substantially affect interstate commerce.� United
States v. Ho, 311 F.3d 589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the
aggregation principle, the designation of Unit 1
survives constitutional muster. Under this principle,
the intrastate activity can be regulated if it is �an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
regulated.� Gonzales v. Raich, 545 U.S. 1, 36 (2005)
(quoting Lopez, 514 U.S. at 561). Thus, there are two
factors we must consider: (1) whether the provision
mandating the designation of critical habitat is part of
an economic regulatory scheme, and (2) whether
designation is essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
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F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an
economic regulatory scheme . . . .�). Congress enacted
the ESA to curb species extinction �as a consequence
of economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C. §
1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate    and    foreign    commerce
in    endangered    species.    See     id. § 1538(a)(1)(E)�
(F); GDF Realty, 326 F.3d at 639 (citation omitted).
Finally, habitat protection and management�which
often intersect with commercial development�
underscore the economic nature of the ESA and its
critical- habitat provision. See 16 U.S.C. §
1533(f)(1)(A) (requiring that the Secretary prioritize
implementing recovery plans for �those species that
are, or may be, in conflict with construction or other
development projects or other forms of economic
activity�); see also id. § 1533(a)(1)(B) (listing the
�overutilization [of a species] for commercial . . .
purposes� as one of the factors endangering or
threatening species).

But it is not sufficient that the ESA is an
economic regulatory scheme. The critical-habitat
provision must also be an essential component of the
ESA. If the process of designating critical habitat is
�an essential part of a larger regulation of economic
activity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
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has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical
habitat is an essential part of the ESA�s economic
regulatory scheme.

This conclusion is consistent with our analysis
of the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a
Commerce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Texas.
Id. at 625. Similar to the Landowners here, the owners
of some of the land under which these species lived
wanted to develop the land into a commercial and
residential area; they sued the government, claiming
that the take provision of the ESA, as applied to the
Cave Species, exceeded the boundaries of the
Commerce Clause. Id. at 624, 626. Addressing this
claim, we upheld the take provision. We explained
that, in the aggregate, takes of all endangered species
have a substantial effect on interstate commerce. See
id. at 638�40. Because of the �interdependence of [all]
species,� we held that regulating the takes of the Cave
Species was an essential part of the larger regulatory
scheme of the ESA, in that, without this regulation,
the regulatory scheme could be undercut by piecemeal
extinctions. Id. at 639�40. Every other circuit court
that has addressed similar challenges has also upheld
the ESA as a valid exercise of Congress�s Commerce
Clause power. See Gibbs v. Babbitt, 214 F.3d 214 F.3d
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483, 497�98 (4th Cir. 2000); San Luis & Delta�
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1177
(9th Cir. 2011); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262, 1264 (10th Cir. 2006) (per curiam), aff�g
360 F. Supp. 2d 1214, 1240 (D. Wyo. 2005); Ala.�
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250, 1274 (11th Cir. 2007); Rancho Viejo, LLC v.
Norton, 323 F.3d 1062, 1080 (D.C. Cir. 2003); Nat�l
Ass�n of Home Builders v. Babbitt, 130 F.3d 1041,
1049�57 (D.C. Cir. 1997). The Landowners have not
identified any federal court of appeals that has held
otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to become
endangered is �the present or threatened destruction,
modification, or curtailment of its habitat or range.�
16 U.S.C.§ 1533(a)(1)(A). Because of the link between
species survival and habitat preservation, the statute
imposes a mandatory duty on the Service to designate
critical habitat for endangered species �to the
maximum extent prudent and determinable.� Id. §
1533(a)(3)(A). Indeed, the ESA includes an express
purpose of conserving �the ecosystems upon which
endangered species . . . depend.� Id. § 1531(b); see also
GDF Realty, 326 F.3d at 640 (�In fact, according to
Congress, the �essential purpose� of the ESA is �to
protect the ecosystems upon which we and other
species depend.�� (quoting H.R. Rep. No. 93�412, at
10)). Allowing a particular critical habitat�one that
the Service has already found to be essential for the
conservation of the species�to escape designation
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would undercut the ESA�s scheme by leading to
piecemeal destruction of critical habitat. We therefore
conclude that the critical-habitat provision is an
essential part of the ESA, without which the ESA�s
regulatory scheme would be undercut. Cf. Ala.�
Tombigbee Rivers Coal., 477 F.3d at 1274 (holding
that �the �comprehensive scheme� of species protection
contained in the Endangered Species Act has a
substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger
regulation of economic activity� (citation and internal
quotation marks omitted))

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat
designations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual
instances of the class.� Markle Interests, 40 F. Supp.
3d at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.� Raich, 545 U.S. at 17
(citations and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feldman
reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that
adversely modify the frog�s critical habitat��
including the isolated designation of Unit 1��with the
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regulation of activities that affect other listed species�
habitat, the designation of critical habitat by the
[Service] is a constitutionally valid application of a
constitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759.
Because the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can
likewise conclude that the application of the ESA�s
critical- habitat provision to Unit 1 is a constitutional
exercise of the Commerce Clause power.23

23 Although the Landowners� concession truncates our analysis,
we observe that the other three considerations articulated in
Morrison also weigh in favor of concluding that the critical-
habitat provision of the ESA is constitutional as applied to the
dusky gopher frog. Although there is no jurisdictional element in
the statute limiting its application to instances affecting
interstate commerce, the �interdependence of species�
underscores that critical- habitat designations affect interstate
commerce. GDF Realty, 326 F.3d at 640. In this sense, the ESA�s
critical-habitat provision �is limited to instances which �have an
explicit connection with or effect on interstate commerce.�� Id.
(quoting Morrison, 529 U.S. at 611�12).

Next, the congressional findings, legislative history, and
statutory provisions indicate that the regulated activity has an
effect on interstate commerce. See 16 U.S.C. § 1531(a)(1) (�The
Congress finds and declares that . . . various species of fish,
wildlife, and plants in the United States have been rendered
extinct as a consequence of economic growth and development
untempered by adequate concern and conservation . . . .�); id. §
1533(a)(1)(A)�(B) (acknowledging �the present or threatened
destruction, modification, or curtailment of [a species�s] habitat
or its range� and the �overutilization [of species] for commercial
. . . purposes� as factors leading to species endangerment);
Tenn. Valley Auth., 437 U.S. at 177� 78 (summarizing the
legislative history of the ESA); Gibbs, 214 F.3d at 495
(discussing the legislative history of the ESA and the possibility
of renewing a commercial market in a species once it is no
longer endangered or threatened (citing S. Rep. No. 91-526, at 3
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III. National Environmental Policy Act

Finally, the Landowners contend that the
Service violated NEPA by failing to prepare an
environmental impact statement before designating
Unit 1 as critical habitat. If proposed federal action
will �significantly affect[ ] the quality of the human
environment,� NEPA requires the relevant federal
agency to provide an environmental impact statement
for the proposed action. 42 U.S.C. § 4332(2)(C). In
Sabine River Authority, we explained that an
environmental impact statement �is not required for
non major action or a major action which does not have
significant impact on the environment.� 951 F.2d at 677
(citation and internal quotation marks omitted). This
standard necessarily means that if federal action will

(1969))); see also San Luis & Delta�Mendota Water Auth., 638
F.3d at 1176.
Finally, the link between critical-habitat designation and its
effect on interstate commerce is not too attenuated. The ESA is
economic in nature, and Congress has made critical-habitat
designation   a   mandatory   component of   the  regime. See 16
U.S.C. § 1533(a)(3)(A)(i) (stating that the Service �shall . . .
designate any habitat of [an endangered] species which is then
considered to be critical habitat� (emphasis added)). Moreover,
as this case highlights, any future regulation of Unit 1 or other
critical habitat would occur if the Landowners� commercial
development plans triggered Section 7 consultation. Thus, the
link to interstate commerce is not too attenuated for purposes of
Commerce Clause analysis. See Morrison, 529 U.S. at 611
(explaining that the statutes challenged in Lopez and Morrison
fell outside Congress�s Commerce Clause authority because
�neither the actors nor their conduct ha[d] a commercial
character, and neither the purposes nor the design of the
statute ha[d] an evident commercial nexus� (citation and
internal quotation marks omitted)). For these additional
reasons, the application of the ESA�s critical-habitat provision is
constitutional as applied to the dusky gopher frog.
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not result in any change to the environment, then the
action does not trigger NEPA�s impact-statement
requirement. See id. at 679 (noting that federal action
�did not effectuate any change to the environment
which would otherwise trigger the need to prepare an
[environmental impact statement]�); see also Metro.
Edison Co. v. People Against Nuclear Energy, 460 U.S.
766, 774 (1983) (explaining that no environmental
impact statement is required if health damage
stemming from federal action �would not be
proximately related to a change in the physical
environment�); City of Dallas, Tex. v. Hall, 562 F.3d
712, 723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or character
of land or in the physical environment�).

Judge Feldman correctly held that the
designation of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation �does
not effect changes to the physical environment.� Markle
Interests, 40 F. Supp. 3d at 768. The designation also
does not require the Landowners to take action as a
result of the designation. As Judge Feldman correctly
observed, �the ESA statutory scheme makes clear that
[the Service] has no authority to force private
landowners to maintain or improve the habitat existing
on their land.� Id. (footnote and citation omitted). We
agree that the Service was not required to complete an
environmental impact statement before designating
Unit 1 as critical habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
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NEPA must not only have Article III standing to pursue
the claim, but also fall within the zone of interests
sought to be protected under the statute. See Lujan v.
Nat�l Wildlife Fed�n, 497 U.S. 871, 883 (1990); Sabine
River Auth., 951 F.2d at 675 (recognizing that the zone-
of-interests test applies to challenges under NEPA).
Other circuit courts have held that �a plaintiff who
asserts purely economic injuries does not have standing
to challenge an agency action under NEPA.� Nev. Land
Action Ass�n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th
Cir. 1993) (citing cases from the Fourth, Eighth, Ninth,
and D.C. Circuits). Consistent with this conclusion, we
have observed in dicta that a �disappointed contractor�
who was injured by an easement that prevented
development opportunities would not have standing
under the zone-of- interests test because �NEPA was
not designed to protect contractors� rights: it was
designed to protect the environment.� Sabine River
Auth., 951 F.2d at 676. The Landowners� asserted
injuries here are similarly economic, not
environmental: lost future development and lost
property value. These economic injuries do not fall
within the zone of interests protected by NEPA, and the
Landowners therefore lack standing to sue to enforce
NEPA�s impact- statement requirement

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district Court
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the

[endangered] species� 
1
because it plays no part in the

conservation of that species. Its biological and
physical characteristics will not support a dusky
gopher frog population. There is no evidence of a
reasonable probability (or any probability for that
matter) that it will become �essential� to the
conservation of the species because there is no
evidence that the substantial alterations and
maintenance necessary to transform the area into
habitat suitable for the endangered species will, or are
likely to, occur. Land that is not �essential� for
conservation does not meet the statutory criteria for
�critical habitat.�2

The majority opinion interprets the
Endangered Species Act3to allow the Government to
impose restrictions on private land use even though
the land: is not occupied by the endangered species and
has not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has the
authority to effectuate, as it concedes; and does not

1 16 U.S.C. § 1532(5)(A)(ii) (�The term �critical habitat� for a
threatened  species means . . . specific areas outside the
geographical area occupied by the species at the time it is listed
[as endangered], upon a determination by the Secretary that
such areas are essential for the conservation of the species.�).
2 Id.
3 Id.
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play any supporting role in the existence of current
habitat for the species. If the Endangered Species Act
permitted the actions taken by the Government in
this case, then vast portions of the United States
could be designated as �critical habitat� because it is
theoretically possible, even if not probable, that land
could be modified to sustain the introduction or
reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors of
the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another tree
variety suitable for dusky gopher frog habitat, and
perform other modifications as well as future annual
maintenance, that might then support the species if,
with the landowners� cooperation, it is reintroduced to
the area. The language of the Endangered Species Act
does not permit such an expansive interpretation and
consequent overreach by the Government.

Undoubtedly, the ephemeral ponds on the
property at issue are somewhat rare. But it is
undisputed that the ponds cannot themselves sustain
a dusky gopher frog population. It is only with
significant transformation and then, annual
maintenance, each dependent on the assent and
financial contribution of private landowners, that the
area, including the ponds, might play a role in
conservation. The Endangered Species Act does not
permit the Government to designate an area as
�critical habitat,� and therefore use that designation
as leverage against the landowners, based on one
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feature of an area when that one feature cannot
support the existence of the species and significant
alterations to the area as a whole would be required.

 The majority opinion�s holding is
unprecedented and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units,
totaling 4,933 acres, are in four counties in
Mississippi,6 and they are not at issue in this appeal.
It is only the owners and lessors of the twelfth unit,
comprised of 1,544 acres in Louisiana and
denominated Unit 1 by the Service,7 that have
appealed the designation. The dusky gopher frog
species was last seen in Louisiana in 1965 in one small
pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or
biological features and habitat characteristics
required to sustain the species� life-history processes.9

That characteristic is the existence of five ephemeral

4 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118
(June 12, 2012).
5 16 U.S.C. § 1532(5)(A)
6 77 Fed. Reg. at 35,118
7 Id. at 35,118, 35,135.
8 Id. at 35,135.
9 Id. at 35,131.
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ponds on the Louisiana property. The Service
acknowledged that the other necessary characteristics
were lacking, finding, among its other conclusions,
that �the surrounding uplands are poor-quality
terrestrial habitat for dusky gopher frogs.�10 While the
Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort�11 to permit habitation, the Service
candidly recognized in the Final Rule that it could not
undertake any efforts to change the current features of
the land or to move frogs onto the land without the
permission and cooperation of the owners of the
land.12 It cited no evidence, and there is none, that
�reasonable efforts� would in fact be made to restore
�the essential physical or biological features of critical
habitat� on Unit 1. The Service cited only its �hope�
that such alterations would be taken by the
landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the

10 Id. at 35,133
11 Id. at 35,135
12 Id. at 35,123 (�Although we have no existing agreements with
the private landowners of Unit 1 to manage this site to improve
habitat for the dusky gopher frog, or to move the species there,
we hope to work with the landowners to develop a strategy that
will allow them to achieve their objectives for the property . . . .
However, these tools and programs are voluntary, and actions
such as habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented without
the cooperation and permission of the landowner.�)
13 Id. (noting �we hope to work with the landowners�).

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix A-55

habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then
replaced with another tree variety to allow the
establishment of the habitat that the Service has
concluded is necessary for the breeding and
sustaining of a dusky gopher frog population. It is
undisputed that the land is subject to a timber lease
until 2043, timber operations are ongoing, and
neither the owner of the property nor the timber
lessee is willing to permit the substantial alterations
that the Service concluded would be necessary to
restore the potentiality of the ponds and surrounding
area as habitat for this species of frog.

II

Review of the Service�s decisions under the
Endangered Species Act is governed by the
Administrative Procedure Act (APA).15 The Service�s
designation of the land at issue as �critical habitat�
was �not in accordance with law� and was �in excess of
statutory . . . authority� within the meaning of the
APA.16

14 Id. at 35,129.
15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154,
171-75 (1997) (holding that a claim of the Service�s
�maladministration of the ESA� is not reviewable under 16
U.S.C. § 1540(g)(1)(A) or (C) (citizen-suit provisions of the ESA)
but is reviewable under the APA); 5 U.S.C. § 702 (�A person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof.�).
16 5 U.S.C. § 706(2)(A), (C).
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The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the
conservation of the species and (II)
which may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary that
such areas are essential for the
conservation of the species.17

The Final Rule reflects that �Unit 1 is not
currently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered
species].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed by
subsection (ii). The statute requires that Unit 1 must
be �essential for the conservation of the species� or
else it cannot be designated as �critical habitat.�

The word �essential� means more than

17 16 U.S.C. 1532(5)(A)(ii).
18 Endangered and Threatened Wildlife and Plants; Designation
of Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118,
35,123 (June 12, 2012).
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desirable. Black�s Law Dictionary defines �essential�
as �2. Of the utmost importance; basic and necessary.
3. Having real existence, actual.�19 The Service�s
conclusion that Unit 1 is �essential� for the
conservation of the dusky gopher frog contravenes
these definitions. Unit 1 is not �actual[ly]� playing any
part in the conservation of the endangered frog
species. Nor is land �basic and necessary� for the
conservation of a species when it cannot support the
existence of the endangered species unless the
physical characteristics of the land are significantly
modified. This is particularly the case when the
Government is powerless to effectuate the desired
transformation unless it takes (condemns) the
property and funds these efforts. There is no evidence
that the modifications and maintenance necessary to
transform Unit 1 into habitat will be undertaken by
anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent
conservation of the species on it. This is not a
reasonable construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species,
provides elements to neighboring or downstream
property that are essential to the survival of the
species in the areas that it does occupy. For example,

19 BLACK�S LAW DICTIONARY (10th ed. 2014) (emphasis in
original).
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the Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered species
(the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, insects,
and detritus.�20 In the present case, Unit 1 does not
support, in any way, the existence of the dusky gopher
frog or its habitat. Our analysis therefore concerns
only whether the property is �essential for the
conservation of the species� as an area that might be
capable of occupation by the dusky gopher frog if the
area were physically altered.

The majority opinion cites the Ninth Circuit�s
decision regarding the Santa Ana sucker as support
for the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or the
implementing regulations. The statute requires the
Service to designate �essential� areas, without further
defining �essential� to mean �habitable.21 I agree with
that statement�up to a point. Land can be �essential�
even though uninhabitable if it provides elements to
the species� habitat that are essential to sustain it, as
was the case regarding the Santa Ana sucker. The
majority opinion says instead that land can be
designated as �critical habitat� even if it is not
habitable and does not play any role in sustaining the
species. The Ninth Circuit did not announce such a

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th
Cir. 2015).
21 Ante at 19.
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sweeping interpretation of the Endangered Species
Act.  That court held only that land not occupied by
the species could constitute critical habitat because of
the �essential� role it played in the survival of species
as the primary source of sediment necessary for the

spawning of the species. 
22

The majority opinion has not
cited any decision from the Supreme Court or a Court
of Appeals which has construed the Endangered
Species Act to allow designation of land that is
unoccupied by the species, cannot be occupied by the
species unless the land is significantly altered, and
does not play any supporting role in sustaining
habitat for the species.

The meaning of the word �essential�
undoubtedly vests the Service with significant
discretion in determining if an area is �essential� To
the conservation of a species, but there are limits to a
word�s meaning and hence the Service�s discretion.
The  Service�s  interpretation  of  �essential for the
conservation of the species�23 in the present case goes
beyond the boundaries of what �essential� can
reasonably be interpreted to mean. As the Supreme
Court has explained, �an agency�s interpretation of a
statute is not entitled to deference when it goes
beyond the meaning that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co., 23
U.S.C.§ 203(a) required long-distance communications
common carriers to file tariffs with the Federal

22 Bear Valley, 790 F.3d at 994.
23 16 U.S.C. § 1532(5)(A)(ii).
24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994)
(citing Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).
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Communications Commission (FCC).25 The FCC was
authorized under 23 U.S.C. § 203(b)(2) to ��modify any
requirement made by or under the authority of this
section either in particular instances or by general
order applicable to special circumstances or
conditions.26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long- distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority
was derived from the �modify any requirement�
provision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and
examined extensively other provisions of the
Communications Act.29 The Supreme Court concluded
that eliminating tariff rate filings for a segment of the
industry was �much too extensive to be considered a
�modification.30 The Court observed, �[w]hat we have
here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to a
scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.31 The same can be said of the Service�s, and the
majority opinions, construction of the Endangered
Species Act in the present case. It may be a good idea to

25 Id. at 220
26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).
27 Id. at 220.
28 Id. at 228.
29 Id. at 229-31.
30 Id. at 231.
31 Id. at 231-32.
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permit the Service to designate any land as �critical
habitat� if it is theoretically possible to transform land
that is uninhabitable into an area that could become
habitat. But that is not what Congress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s
interpretation of a statute is not entitled to deference
when that interpretation goes beyond the meaning
that the statute can bear.32 That court was fully

cognizant of Chevron�s
33 teaching that ��if the statute

is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency�s answer is based on a permissible
construction of the statute.34 In Southwestern Bell, the
FCC contended that because the term �schedules� was
not defined in the Federal Communications Act, the
FCC could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Circuit
disagreed, concluding that �[s]ection 203(a) . . . lays
out what kind of filing the statute requires: �schedules
showing all charges. This language connotes a specific
list of discernable rates; it does not admit the concept
of ranges.�36

The majority opinion says that MCI

32 43 F.3d 1515, 1521 (D.C. Cir. 1995
33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
837, 843 (1984).
34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat�l R.R. Passenger
Corp. v. Boston & Maine Corp., 503 U.S. 407, 417 (1992)).
35 Id.
36 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).
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Telecommunications Corp. is distinguishable because
in that case, the agency�s interpretation of �modify�
�flatly contradicted the definition provided by
�virtually every dictionary [the Court] was aware of.�37

The majority opinion then observes that one definition
of �essential� is �of the utmost importance; basic and
necessary,� and concludes that this definition
�describes well a close system of ephemeral ponds, per
the scientific consensus that the Service relied
upon.�38 This highlights the opinion�s misdirected
focus and frames the question that is at the heart of
this case.  That  question  is  whether  the  Endangered
Species  Act  permits the Service to designate land as
critical habitat when the land has only one physical or
biological feature that would be necessary to support
a population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky gopher
frog population. All likewise agree that Unit 1 lacks
the other two primary constituent elements, which are
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires, and upland habitat
between breeding and nonbreeding habitat with
specific characteristics including an open canopy,
native herbaceous species, and subservice structures.
Unit 1 is not �essential [i.e., of the utmost importance;
basic and necessary] for the conservation of the
species�39 because it cannot serve as habitat unless the

37 Id.; see also id. (�Section 203(a) requires the filing of �schedules
showing all charges,� which clearly suggests something more
definite and specific than rate ranges.�).

38 Id.
39 16 U.S.C. § 1532(5)(A)(ii).
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forests in the areas upland from the ponds are
destroyed and the requisite vegetation (including a
new forest) is planted and maintained. Because there
is no reasonable probability that Unit 1 will be altered
in this way, it is not �essential.�

The Service�s implicit construction of the
meaning of �essential for the conservation of the
species� is not entitled to deference because it exceeds
the boundaries of the latitude given to an agency in
construing a statute to which Chevron deference is
applicable. The term �essential� cannot reasonably be
construed to encompass land that is not in fact
�essential for the conservation of the species.� When
the only possible basis for designating an area as
�critical habitat� is its potential use as actual habitat,
an area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and there
is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely that
the area will be so modified. Otherwise, the area could
not and will not be used for conservation of the species
and therefore cannot be �essential� to the conservation
of the species.

With great respect, at other junctures, the
majority opinion misdirects the inquiry as to the
proper meaning of �essential for the conservation of
the species.� The opinion examines an irrelevant
question in arguing that there is no �temporal
requirement� in the text of the Endangered Species
Act. For example, the opinion states that the Service
is not required �to know when a protected species will
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be conserved as a result of a designation.�40 Similarly,
the majority opinion observes that the Act does not
�set[s] a deadline for achieving this ultimate
conservation goal.�41 I agree. The Act does not require
the Service to speculate whether or when an
endangered species will no longer require conservation
efforts at the time the Service designates �critical
habitat.� But in designating an area as �critical
habitat,� the question is not when the species will be
conserved, which is the question that the majority
opinion raises and then dismisses. Nor is it a question
of when the area will be essential. Rather, the
pertinent inquiry is whether the area is essential for
conservation. An area cannot be essential for use as
habitat if it is uninhabitable and there is no
reasonable probability that it could actually be used
for conservation. The majority opinion fails to discern
the meaningful boundary that the term �essential�
places on the Service in designating �critical habitat.�
The opinion fails to appreciate the distinction between
land that, because of its physical and biological
features, cannot be used for conservation without
significant alteration and land that is actually

habitable but not occupied by the species. 
42

The
majority opinion posits that �[the Landowners� logic]
would also seem to allow landowners whose land is
immediately habitable to block a critical-habitat
designation merely by declaring that they will not�
now or ever�permit the reintroduction of the species

40 Ante at 21.
41 Id; see also id. (�And the Landowners do not explain why it is
impossible to make an essentiality determination without
determining when (or whether) the conservation goal will be
achieved.�).
42See ante at 22
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to their land.�43  The fact that a landowner is unwilling
to permit the reintroduction of a species does not have
a bearing on whether the physical and biological
features of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may be
�essential� if the areas that a species currently
occupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and the
consultation and permitting provisions of the Act may
be used to attempt to persuade the owner to not
destroy the features that make the area habitable and
to allow the species to be reintroduced. However, when
land would have to be significantly modified to either
serve as habitat or to serve as a source of something
necessary to another area that is habitat (such as the
sediment in the Santa Ana sucker case), then whether
there is a probability that the land will be so modified
must be part of the equation of whether the area is
�essential.� Unless the land is modified, it is useless to
the species and therefore cannot be �essential.� Under
such circumstances, the Service cannot designate land
as �critical habitat� unless there is an objective basis
for concluding that modifications will occur because
otherwise, the land cannot play a role in the species�
survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring
either actual use for conservation or a reasonable
probability of use for conservation to satisfy the
�essential for the conservation of the species�

43 Id.
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requirement in the statute would be reliant on the
subjective intentions of landowners.44 Whether there
is a reasonable probability that land will be modified
so that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors might
well (and in most instances probably would) include
economic considerations such as the values of various
uses of the land. The inquiry would be whether a
reasonable landowner would be likely to undertake
the necessary modifications. In some cases, a
landowner might have entered into an agreement to
modify land so that it may be used as habitat, and in
such a case, there would be nothing �subjective� in
concluding that it is reasonably probable that the land
will actually be used as habitat and therefore
�essential� for the conservation of the species.

The majority opinion�s interpretation of the
Endangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On one
hand, the majority opinion says that �we find it hard
to see how the Service would be able to satisfactorily
explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion says
that because the designation in this case �was based
on the scientific expertise of the agency�s biologists

44 See ante at 22 n.17; 24 n.18.
45 Ante at 24-25 (�Here, the Service confirmed through peer
review and two rounds of notice and comment a scientific
consensus as to the presence and rarity of a critical (and
difficult to reproduce) feature�the ephemeral ponds�which
justified its finding that Unit 1 was essential for the
conservation of the dusky gopher frog.�).
46 Ante at 24
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and outside gopher frog specialists,� this court is
required to affirm the �critical habitat� designation.47

It is easily conceivable that �the best scientific data
available�48 would lead scientists to conclude that an
empty field that is not currently habitable could be
altered to become habitat for an endangered species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that
uninhabitable land can be transformed into habitat,
the majority opinion asserts that at least one �physical
or biological feature[] . . . essential to the conservation
of the species�49 must be present to permit the Service
to declare land that is uninhabitable by the species to
be �critical habitat.� It must be emphasized that this is
the linchpin to the majority�s holding. When the only
potential use of an area for conservation is use as
habitat, the Service cannot designate uninhabitable
land as �critical habitat,� the majority opinion
concedes, even if scientists agree that the land could be
altered to become habitat.50 But, the opinion says, if, as
in the present case, there is at least one physical or
biological feature essential to the conservation of the
species (also denominated by the Service as a primary
constituent element, as explained in footnote 12 of the

47 Ante at 25.
48 16 U.S.C. § 1533(b)(2).
49 Id. § 1532(5)(A)(i).
50 Ante at 25 n.19 (�Even assuming that [the best scientific data
available would lead scientists to conclude that an empty field
that is not currently habitable could be altered to become
habitat for an endangered species], it does not follow that
scientists or the Service would or could then reasonably call an
empty field essential for the conservation of a species.�).
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majority opinion), the presence of one, and only one, of
three indispensable physical or biological features
required for habitat is sufficient to allow the Service to
designate uninhabitable land as �critical habitat.� The
opinion says:

Here, the Service confirmed through
peer review and two rounds of notice
and comment a scientific consensus as
to the presence and rarity of a critical
(and difficult to reproduce) feature�the
ephemeral ponds�which justified its
finding that Unit 1 was essential for the
conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical
characteristic does not render an area �essential� when
the area cannot support the species because of the lack
of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts that,
unlike land that is occupied by the species, there is no
requirement under the Endangered Species Act that
unoccupied  land  �must  contain  all  of  the  relevant

51 Ante at 24-25.
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[physical  or  biological features]�52 that are �essential
to the conservation of the species�53 before the
Secretary may designate it as critical habitat.54 This
clearly implies, if not states, that the Secretary can
designate unoccupied land as critical habitat even if
the land has no primary constituent physical or
biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land
can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then what,
exactly, is it about the land that permits the Service to
find it �essential�? The majority opinion does not
answer this question. Instead, a few pages after
making the assertion that unoccupied land can be
designated even when it has no features essential to
the conservation of the species, the opinion rejects this
proposition.56 The majority opinion says (in
attempting to counter the argument that its holding
would permit the Service to designate an empty field as
critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land that
is uninhabitable could be modified to become habitat,

52 Ante at 20 (alteration in original) (quoting Markle Interests,
LLC v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D.
La. 2014)).
53 16 U.S.C. § 1532(5)(A)(ii).
54 See also ante at 20
55 See also id. (�[T]he plain text of the ESA does not require
Unit 1 to be habitable.�).

56 See ante at 25 n.19.
57 Id.
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the Service could not deem the land �essential� if there
were other parcels of land similar to it that could also
be modified:

We fail to see how the Service would be
able to similarly justify as rational an
essentiality finding as to arbitrarily
chosen land. In contrast, the dissent,
similar to the Landowners, contends
that �[i]t is easily conceivable that �the
best scientific data available� would
lead scientists to conclude that an
empty field that is not currently
habitable could be altered to become
habitat for an endangered species.�
Even assuming that to be true, it does
not follow that scientists or the Service
would or could then reasonably call an
empty field essential for the
conservation of a species. If the field in
question were no different than any
other empty field, what would make it
essential? Presumably, if the field
could be modified into suitable habitat,
so could any of the one hundred or one
thousand other similar fields. If the
fields are fungible, it would be
arbitrary for the Service to label any
single one �essential� to the
conservation of a species. It is only by
overlooking this point that the dissent
can maintain that our approval of the
Service�s reading of �essential� will
�mean[] that virtually any part of the
United States could be designated as
�critical habitat� for any given

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix A-71

endangered species so long as the
property could be modified in a way
that would support introduction and
subsequent conservation of the species
on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an
area occupied by the species and an area unoccupied
by that species. If Congress did in fact intend to
authorize the Service to designate unoccupied land
as �critical habitat� even if it had no �physical or
biological features . . . essential to the conservation of
the species� but could be modified to become habitat,
then it would not seem to be arbitrary or capricious
for the Service to designate any particular parcel of
land as critical habitat, even if there were other
similar lands. The intent of Congress would be that
land can be designated if the survival of the species
depends on creating habitat for it. If this were in fact
the intent of Congress, it would not be reasonable to
say that because there is an abundance of land
that could be modified to save the species, none of
it can be designated. But the majority opinion is
unwilling to construe the Act in such a manner,
because, as the opinion explains, Congress used the
word �essential� as a meaningful limit on the
authority of the Service to designate �critical
habitat.� The opinion reasons, �[i]f the fields [that
could be modified] are fungible, it would be arbitrary
for the Service to label any single one �essential� to
the conservation of the species.�59 Acknowledging

58 Id. (citation omitted).
59 Id.
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that land lacking any features necessary for habitat
cannot be �essential� to the conservation of the
species, the opinion finds it necessary to construct a
tortured interpretation of the Act to affirm what the
Service has done in this case. That interpretation is
as follows: land with no physical or biological
features essential to the conservation of the species
that is not occupied by the species but could be
modified to become habitable can be deemed
�essential� and designated as critical habitat, but only
if there are virtually no other tracts similar to it, or
land that is uninhabitable by the species but that has
at least one physical or biological feature can be
designated as critical habitat if the land can be
modified to create all the other physical or biological
features necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places upon
it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of the
�physical or biological features� essential to the
conservation of the species at issue.�60 But the opinion�s
ensuing explanation illustrates that   is precisely the
import of its holding: �if the ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog.�61 The Service
itself found, based on scientific data, that the ponds are
only one of three �primary constituent elements� that

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
61 Id.
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are �essential to the conservation of the species.�62 The
other two primary constituent elements are not present
on Unit 1 and would require substantial modification of
Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can
encompass. The Service�s construction of the Act is
impermissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.�64 However, the panel�s
majority opinion does not identify any finding by the
Service as being �this kind of scientific
determination.� Instead, the opinion appears to
address the proper interpretation of �essential for the
conservation of the species,� as applied to the point of
contention in this case, as a question of law based on
the words Congress chose.

62 See Endangered and Threatened Wildlife and Plants;
Designation of Critical Habitat for Dusty Gopher Frog, 77 Fed.
Reg. 35,118, 35,131 (June 12, 2012).
63 Id. (acknowledging that Unit 1 contains only one of the
primary constituent elements necessary to sustain a dusky
gopher frog population)
64 Ante at 13-14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res.
Def. Council, Inc., 462 U.S. 87, 103 (1983)).
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The fact that scientific evidence was a part of
the proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid
determinations in the administrative proceedings
undertaken by the Service. However, the scientific
evidence and conclusions have no bearing on the
issue of statutory construction about which the
parties in this case disagree: Did Congress intend to
permit the designation of land as �critical habitat�
when the land is not occupied by an endangered
species and would have to be substantially modified
then periodically maintained in order to be used as
habitat, and when there is no indication that the land
will in fact be modified or maintained in such a
manner?

IV

The phrase �essential for the conservation of
the species� requires more than a theoretical
possibility that an area designated as �critical
habitat� will be transformed such that its physical
characteristics are essential to the conservation of the
species. There is no evidence that it is probable that
Unit 1 will be physically modified in the manner that
the scientists uniformly agree would be necessary to
sustain a dusky gopher frog population. The
conclusion by the Service that Unit 1 is �essential for
the conservation of the species� is therefore not
supported by substantial evidence, and the

65 See 16 U.S.C. § 1533(b)(2) (�The Secretary shall designate
critical habitat, and make revisions thereto, under subsection
(a)(3) on the basis of the best scientific data  available . . . .�).
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designation of Unit 1 as �critical habitat� should be
vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species  Act  and  regulations
implementing  it,  the  Service  is  �required  to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas
occupied at the time of listing, focusing on the
features� primary constituent elements.�66 The Service
explained that �[w]e consider primary constituent
elements to be the elements of physical or biological
features that, when laid out in the appropriate
quantity and spatial arrangement to provide for a
species� life-history processes, are essential to the
conservation of the species.�67 The Service identified
three primary constituent elements, briefly
summarized as ephemeral wetland habitat with an
open canopy (with certain specific characteristics),
upland forested nonbreeding habitat dominated by
longleaf pine maintained by fires frequent enough to
support an open canopy and abundant herbaceous
ground cover, and upland habitat between breeding
and nonbreeding habitat that is characterized by an
open canopy, abundant native herbaceous species, and
a subsurface structure that provides shelter for dusky
gopher frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,
the Service found that Unit 1 has only one of the three

66 77 Fed. Reg. at 35,131.
67 Id.
68 Id.
69 Id.
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primary constituent elements detailed in the Final
Rule�the ephemeral ponds.70 Isolated wetlands, like
the ephemeral ponds that exist on Unit 1, are
necessary to sustain a population of the species as a
breeding ground.71 But frogs do not spend most of their
lives breeding in ponds, and the existence of the ponds
will not alone provide the necessary habitat.        �Both
forested uplands and isolated wetlands . . . are needed
to provide space for individual and population growth
and for normal behavior.�72 The Service found that
dusky gopher frogs �spend most of their lives
underground in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine.�73 Unit 1 is
covered with a closed- canopy forest of loblolly pines.

The Service also identified the alterations and
special management that would be required within the
areas designated as critical habit, including Unit 1, to

sustain a dusky gopher frog population.
74 The Service

70 Id.
71 Id.
72 Id. at 35,129.
73 Id.; see also id. at 35,130 (�Both adult and juvenile dusky
gopher frogs spend most of their lives underground in forested
uplands.�)
74Id. at 35,131-32.  The Service concluded:

Special management considerations or protection are
required within critical habitat areas to address the threats
identified above. Management activities that could ameliorate
these threats include (but are not limited    to): (1) Maintaining
critical habitat areas as forested pine habitat (preferably
longleaf pine); (2) conducting forestry management using
prescribed burning, avoiding the use of beds when planting
trees, and reducing planting densities to create or maintain an
open canopied forest with abundant herbaceous ground cover;
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found with regard to Unit 1 that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features of
critical habitat, we believe them to be restorable with
reasonable effort.�75  This finding is insufficient to
sustain the conclusion that Unit 1 is �essential for the
conservation of the species� for at least two reasons.
First, finding that the uplands are �restorable� is not
a finding that the areas will be �restored.� Unless
the uplands are restored, they cannot be and are not
essential for the conservation of the frog. Second, the
Service does not explain who will expend the
�reasonable effort� necessary to restore the uplands.
In sum, the designation of Unit 1 as critical habitat is
not supported by substantial evidence because there
is no evidence that Unit 1 will be modified in such a
way that it can serve as habitat for the frog.

In fact, the Service itself concluded that it is
entirely speculative as to whether Unit 1 will be
transformed from its current use for commercial
timber operations into dusky gopher frog habitat by
removing the loblolly pines and replacing them with
longleaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic impact
of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact

(3) maintaining forest underground structure such as gopher
tortoise burrows, small mammal burrows, and stump holes; (4)
and protecting ephemeral wetland breeding sites from chemical
and physical changes to the site that could occur by presence or
construction of ditches or roads. Id. at 35,132.
75 Id. at 35,135.
76 Id. at 35,140.
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depended on the extent to which it might be
developed,77 and accordingly, whether section 7
consultation would be required because of a federal
nexus.78 Section 7 consultation would provide at least
some potential that the owners of the land would be
required to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service
specifically found that �considerable uncertainty
exists regarding the likelihood of a Federal nexus for
development activities� on Unit 1,79 and that only the
�potential exists for the Service to recommend
conservation measures if consultation were to occur.�80

This does not constitute substantial, or even any,
evidence that Unit 1 is now or will become suitable
habitat for the dusky gopher frog, which is the only
basis on which the Service has ever posited that Unit
1 is �essential for the conservation of the species.�81

(As discussed above, the Service has never contended
that Unit 1 is essential because of support that it
provides to another area that is occupied by the frog.)

The Service described three different scenarios
to assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation measures
are implemented for the species.�83 The Service

77 Id.
78 Id.
79 Id.
80 Id. (emphasis added).
8116 U.S.C. § 1532(5)(A)(ii).
82 77 Fed. Reg. at 35,140-41.
83 Id. at 35,140 (emphasis added).  The Service explained:
Under scenario 1, development occurring in Unit 1 avoids
impacts to jurisdictional wetlands and as such, there is no
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reasoned that development on Unit 1 might avoid any
federal nexus and therefore no consultation would be
required, and no conservation of the species would
occur. The Service therefore expressly recognized that
Unit 1 may never play any role in the �conservation of
the species.�

In the Service�s second scenario, the Service
assumes that development is  sought  by  the
owners,84  section  7  consultation  occurs  that  results

Federal nexus (no Federal permit is required) triggering section
7 consultation regarding dusky gopher frog critical habitat.
Absent consultation, no conservation measures are
implemented for the species, and critical habitat designation of
Unit 1 does not result in any incremental economic impact
84 Id. at 35,140-41:

According to scenarios 2 and 3, the vast majority of the
incremental impacts would stem from the lost development
value of land in Unit 1. Under scenarios 2 and 3, less than one
percent of the incremental impacts stem from the
administrative costs of future section 7 consultations. Under
scenario 2, the analysis assumes the proposed development of
Unit 1 requires a Section 404 permit from the Corps due to the
presence of jurisdictional wetlands. The development would
therefore be subject to section 7 consultation considering critical
habitat for the dusky gopher frog.  This scenario further
assumes that the Service works with the landowner to establish
conservation areas for the dusky gopher frog within the unit.
The Service anticipates that approximately 40 percent of the
unit may be developed and 60 percent is managed for dusky
gopher frog conservation and recovery. According to this
scenario, present value incremental impacts of critical habitat
designation due to the lost option for developing 60 percent of
Unit 1 lands are $20.4 million. Total present value incremental
impacts of critical habitat designation across all units are
therefore $20.5 million ($1.93 million in annualized impacts),
applying a 7 percent discount rate.

Scenario 3 again assumes that the proposed development
of Unit 1 requires a Section 404 permit and therefore is subject to
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in development on 40% of Unit 1, and the remaining
60% is managed as dusky gopher frog habitat.85 (The
Service estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario, in
the entirety of the Final Rule, that explains how, at
least theoretically, Unit 1�s landscape would be
altered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable Under Scenario 3, the
Service assumes that the owners desire to develop
Unit 1, section 7 consultation occurs, but no
development is permitted on Unit 1 by the
Government �due to the importance of the unit in the
conservation and recovery of the species.87 (The
Service estimates that the loss of the option to develop
100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal
government would not permit the landowners to

section 7 consultation. This scenario further assumes that, due
to the importance of the unit in the conservation and recovery of
the species, the Service recommends that no development occur
within the unit. According to this scenario, present value
impacts of the lost option for development in 100 percent of the
unit are $33.9 million. Total present value incremental impacts
of critical habitat designation across all units are therefore
$34.0 million ($3.21 million in annualized impacts), applying a
7 percent discount rate.
85 See id.
86 Id. at 35,141.
87 Id.
88 Id.
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develop any part of Unit 1, why would the owners
undertake to modify Unit 1 so that it could be used as
frog habitat? The Government has no plans to pay for
the creation of habitat on Unit 1. Habitat will only be
created, and therefore conservation will only occur, if
the owners decide to modify their property. The only
evidence in the record is that the owners do not plan
to do so and there is no evidence that the economic or
other considerations would lead a reasonable
landowner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any
development on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that Unit
1 cannot be used for the conservation of the dusky
gopher frog because someone or some entity would
have to significantly modify Unit 1 to make it suitable
for frog habitat. Unsuitable habitat is not essential for
the conservation of the species.

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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Filed
August 22, 2014

 
UNITED STATES DISTRICT COURT EASTERN

DISTRICT OF LOUISIANA
 
MARKLE INTERESTS, LLC         CIVIL ACTION
 
v.             NO. 13-234
UNITED STATES           c/w 13-362 and
FISH AND WILDLIFE           (Pertains to all
SERVICE, ET AL 13-413           cases)
 

              SECTION "F"
 

ORDER AND REASONS

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine cross-
motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal
defendants� cross-motion, and (3) the
intervenor defendants� cross-motion; (4)
Markle Interests LLC�s motion for
summary judgment, (5) the federal
defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for
summary judgment; (8) the federal
defendants� cross-motion, and (9) the
intervenor defendants� cross- motion.
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Additionally before the Court are two motions to
strike extra- record evidence submitted by Poitevent
Landowners, one filed by federal defendants and one
by intervenor defendants. For the reasons the follow,
the federal and intervenor defendants� motions to
strike extra-record evidence are GRANTED; the
plaintiffs� motions for summary judgment are
GRANTED in part (insofar as they have standing) and
DENIED in part; and, finally, the defendants� motions
are DENIED in part (insofar as defendants challenge
plaintiffs� standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases --
landowners and a lessee of a tree farm in Louisiana --
challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of a
privately-owned timber farm in St. Tammany Parish
as critical habitat that is essential for the conservation
of the dusky gopher frog, an endangered species.

Only about 100 adult dusky gopher frogs
remain in the wild. The frog, listed as endangered in
2001, is now located only in Mississippi; it does not
presently occupy the plaintiffs� tree farm and was last
sighted there in the 1960s. Nevertheless, FWS
included certain acreage of the plaintiffs� tree farm in
its rule designating critical habitat for the frog,
finding this land essential to conserving the dusky
gopher frog. A determination plaintiffs insist is
arbitrary. To better understand the factual and
procedural background of this challenge to federal
agency action, it is helpful first to consider the context
of the administrative framework germane to the
present controversy.
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The Endangered Species Act

Due to the alarming trend toward species
extinction "as a consequence of economic growth and
development untempered by adequate concern and
conservation," Congress enacted the Endangered
Species Act, 16 U.S.C. § 1531, et. seq., (ESA) to
conserve endangered and threatened species and the
ecosystems on which they depend. 16 U.S.C. § 1531(a),
(b). By defining "conservation" as "the use of all
methods and procedures which are necessary to bring
any endangered or threatened species to the point at
which the measures provided [by the ESA] are no
longer necessary," (16 U.S.C. § 1532(3)), the Act
illuminates that its objective is not only "to enable
listed species ... to survive, but [also] to recover from
their endangered or threatened status." Sierra Club v.
FWS, 245 F.3d 434, 438 (5th Cir. 2001); Tenn. Valley
Authority v. Hill, 437 U.S. 153, 184 (1978) ("The plain
intent of Congress in enacting this statute was to halt
and reverse the trend toward species extinction,
whatever the cost.").

The U.S. Secretary of the Department of
Interior is charged with administering the Act; the
Secretary delegates authority to the U.S. Fish and
Wildlife Service.1 To achieve the Act�s survival and
recovery objectives, FWS is obligated to utilize
enumerated criteria to promulgate regulations that
list species that are "threatened" or "endangered". 16

1Technically, administration responsibilities are divided between
the Department of Interior and the Department of Commerce. 16
U.S.C. § 1533(a)(2). The Secretaries of these agencies then
delegated their authority to the FWS or National Marine
Fisheries Service.
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U.S.C. § 1533 (stating, in mandatory terms, the
requirement to determine threatened or endangered
species status: "The Secretary shall determine...."). A
species is listed as "endangered" if it is "in danger of
extinction throughout all or a significant portion of its
range." 16 U.S.C. § 1532(6). Listing triggers statutory
protections for the species. See, e.g., 16 U.S.C. §,
1538(a) (setting forth prohibited acts, such as "taking"
(§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to
designate critical habitat; such designation being
another tool in FWS�s arsenal to accomplish the Act�s
species survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A)("The Secretary, by regulation
promulgated in accordance with subsection (b) of this
section and to the maximum extent prudent and
determinable ... (i) shall concurrently with making a
[listing] determination ... designate any habitat of
such species...."). Like its listing duty, FWS�s habitat
designation duty is mandatory;2the designation must

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001)(�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to the
maximum extent prudent or determinable.� The ESA leaves to
the Secretary the task of defining �prudent� and �determinable.��).
It is incumbent on the Secretary -- �to the maximum extent
prudent and determinable� -- to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C. §
1533(a)(3)(A)(i), but the Secretary�s failure to make a concurrent
designation, for whatever reason, does not preclude later
designation. See 16 U.S.C. § 1532(a)(3)(B)(�Critical habitat may
be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established....�); see also 16 U.S.C. § 1533(b)(6)(C)(ii)(if
�critical habitat of [listed] species is not ... determinable [at
the time of listing], the Secretary ... may extend the one-year
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be based on "the best scientific data available ... after
taking into consideration the economic impact, the
impact on national security, and any other relevant
impact." 16 U.S.C. § 1533(b)(2). After weighing the
impacts of designation, FWS may, however, exclude an
area from critical habitat unless it "determines ... that
the failure to designate such area as critical habitat will
result in the extinction of the species concerned." Id.

Notably, in defining "critical habitat" for an
endangered species, the ESA differentiates between
habitat that is "occupied" and habitat that is
"unoccupied" at the time of listing:

(5)(A) The term "critical habitat" for a
threatened or endangered species
means�

(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of section
1533 of this title, on which are found
those physical or biological features (I)
essential to the conservation of the
species and (II) which may require special
management considerations or
protection; and

(ii) specific areas outside the
geographical area occupied by the species
at the time it is listed in accordance with
the provisions of section 1533 of this title,
upon a determination by the Secretary

period specified in paragraph (A) by not more than one additional
year....�) and 50 C.F.R. § 424.17(b)(2).
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that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by its
express terms, the Act contemplates the designation of
both "occupied" and "unoccupied" critical habitat. FWS
may designate as critical occupied habitat that contains
certain physical or biological features called "primary
constituent elements", or "PCEs".350 C.F.R. § 424.12(b).
FWS may designate as critical unoccupied habitat so
long as it determines it is "essential for the conservation
of the species" and "only when a designation limited to
its present range would be inadequate to ensure the
conservation of the species."  50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agencies
must consult with FWS on any actions "authorized,
funded, or carried out by" the agency to ensure that
their actions do "not result in the destruction or adverse
modification of habitat...." 16 U.S.C. § 1536(a)(2).4 If

3 PCEs are those �physical and biological features that, when laid
out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).
4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival
andrecovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as facially
invalid, this regulatory definition of the destruction/adverse
modification standard. Sierra Club, 245 F.3d at 442-43
(observing that the ESA distinguishes between �conservation�
and �survival� and �[r]equiring consultation only where an action
affects the value of critical habitat to both the recovery and
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FWS or the consulting federal agency determines that
a contemplated action "may affect ... critical habitat",
the agency and FWS must engage in "formal"
consultation. 50 C.F.R. § 402.14(a). If FWS finds that a
contemplated agency action, such as the issuance of a
permit, is likely to adversely modify critical habitat,
FWS must suggest reasonable and prudent alternatives
that the consulting agency could take to avoid adverse
modification. 50 C.F.R. § 402.14(h)(3). "Reasonable and
prudent alternatives" must be "economically and
technologically feasible." 50 C.F.R. § 402.02. Thus, if a
private party�s action has no federal nexus (if it is not
authorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the critical
habitat designation. In other words, absent a federal
nexus, FWS cannot compel a private landowner to
make changes to restore his designated property into
optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a
darkly-colored, moderately-sized frog with warts
covering its back and dusky spots on its belly. It is a
terrestrial amphibian endemic to the longleaf pine
ecosystem. The frogs "spend most of their lives
underground5 in forested habitat consisting of fire-
maintained, open-canopied, pine woodlands
historically dominated by longleaf pine." 77 Fed. Reg.
at 35129 - 35131. They travel to small, isolated

survival of a species imposes a higher threshold than the
statutory language permits.�)(emphasis in original).
5 Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen trees.�
77 Fed. Reg. at 35130.
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ephemeral ponds6 to breed, then return to their
subterranean forested environment, followed by their
offspring that survive to metamorphose into frogs.
Amphibians like the dusky gopher frog need to
maintain moist skin for respiration and
osmoregulation. To this end, the areas connecting
their wetland and terrestrial habitats must be
protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about
100 adult dusky gopher frogs are left in the wild.
They are located in three sites in Harrison and
Jackson Counties in southern Mississippi; only one of
these sites regularly shows reproduction. The frog is
primarily threatened by habitat loss and disease.
Due to its small numbers, it is also highly susceptible
to genetic isolation, inbreeding, and random
demographic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation
commenced by the Center for Biological Diversity,
FWS listed the dusky gopher frog8 as an endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory fish
are lacking
7 Optimal habitat is created when management includes frequent
fires, which support a diverse ground cover of herbaceous plants,
both in the uplands and in the breeding ponds.� Id. at 35129.
Frequent fires are also critical to maintaining the prey base for
the carnivorous juvenile and adult dusky gopher frogs. Id. at
35130.
8 At that time, and until 2012, the dusky gopher frog was known
as the Mississippi gopher frog.
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species. FWS determined that the frog was
endangered due to its low population size combined
with ongoing threats such as habitat destruction,
degradation resulting from urbanization, and
associated vulnerability to environmental stressors
such as drought. No critical habitat was designated
at that time. Nearly six years later, litigation again
prompted FWS to action: in resolving, through
settlement, the litigation to compel designation, in
2011 FWS published a proposed rule to designate
critical habitat; the proposed rule included
unoccupied and occupied areas in Mississippi only.9

An independent peer review of the proposed
rule followed. Every peer reviewer10 concluded that
the amount of habitat already proposed, which
included occupied and unoccupied areas in
Mississippi, was insufficient for conservation of the
species. Several peer reviewers suggested that FWS
consider other locations within the frog�s historical
range. One peer reviewer in particular suggested the
area of dispute here, identified as Unit 1 by the final
rule: although the dusky gopher frog does not
presently occupy this land and had not been seen on
the land since the 1960s, Unit 1 contained at least two

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�
10 These six individuals had scientific expertise and were familiar
with the species and the geographical region, as well as
conservation biology principles.
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historical breeding sites for the frog.  Based on the
comments, FWS re-analyzed the "current and historic
data for the species, including data from Alabama and
Louisiana.11 FWS identified additional critical habitat
in Mississippi and Louisiana11 and included those
areas within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation,
analyzing such economic impacts of designating Unit
1 based on the following three hypothetica scenarios:
(1) development occurring in Unit 1 would avoid
impacts to jurisdictional wetlands and, thus, would
not trigger ESA Section 7 consultation requirements;
(2) development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between the
Corps and FWS, and FWS would  work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation ("present
value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million"); and (3)
development occurring would require a federal
permit, triggering ESA Section 7 consultation, and
FWS determines that no development can occur in the
unit ("present value impacts of the lost option for
development in 100 percent of the unit are $33.9

11 FWS was not able to identify critical habitat in Alabama.
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million").12 Because the EA "did not identify any
disproportionate costs that are likely to result from
the designation[,] the Secretary [did] not exercis[e] his
discretion to exclude any areas from this designation
of critical habitat for the dusky gopher frog based on
economic impacts."

 
The 6/12/12 Final Rule Designating Critical Habitat

On June 12, 2012 FWS issued its final rule
designating critical habitat for the dusky gopher frog.
77 Fed. Reg. 25118 (June 12, 2012). The habitat
designation covers 6,477 acres in two states,
Mississippi and Louisiana, including approximately
1,544 acres of forested land in St. Tammany Parish,
Louisiana, known as Critical Habitat Unit 1. FWS
determined that the ephemeral wetlands in Unit 1
contain all of the physical or biological features that
make up PCE 1. Unit 1 was included in the
designation notwithstanding the fact that the dusky
gopher frog has not occupied the lands for decades.

Procedural History of Consolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe
Properties, L.L.C. (the Poitevent Landowners), as well
as Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the

12 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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land in Unit 1 is owned by Weyerhaeuser Company,
which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in 2043.

Seeking to invalidate the Rule insofar as it
designates Unit as critical habitat for the dusky
gopher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later
Weyerhaueuser Company followed suit.13 Each of the
plaintiffs allege that the Rule designating Unit 1
exceeds constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it violates
the Endangered Species Act, 16 U.S.C. § 1531, et
seq.,14 the Administrative Procedure Act, 5 U.S.C. §
551, et seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321, et seq.; they seek identical
declaratory and injunctive relief. Named as
defendants are the U.S. Fish & Wildlife Service; Daniel
M. Ashe, in his official capacity as Director of U.S. Fish
& Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary of
the Department of the Interior. On June 25, 2013 the
Center for Biological Diversity and Gulf Restoration
Network were granted leave to intervene, as of right,
as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-record

13 In May 2013 the Court granted motions to consolidated these
three lawsuits
14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C. §
1540(g).
15 This Court imposed an October 2013 deadline for
Supplementing, or challenging, the administrative record; no
party requested to supplement the record.
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evidence submitted by the Poitevent Landowners. And
plaintiffs, federal defendants, and intervenor
defendants now seek summary judgment.

I. Standards of Review

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses no
genuine issue as to any material fact such that the
moving party is entitled to judgment as a matter of law.
No genuine issue of fact exists if the record taken as a
whole could not lead a rational trier of fact to find for
the non-moving party. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  A
genuine issue of fact exists only "if the evidence is such
that a reasonable jury could return a verdict for the
non-moving party." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued
existence of a factual dispute does not defeat an
otherwise properly supported motion. See id.
Therefore, "[i]f the evidence is merely colorable, or is
not significantly probative," summary judgment is
appropriate. Id. at 249-50 (citations omitted).
Summary judgment is also proper if the party
opposing the motion fails to establish an essential
element of his case.  See Celotex Corp. v. Catrett, 477
U.S. 317, 322-23 (1986). In this regard, the non
moving party must do more than simply deny the
allegations raised by the moving party. See Donaghey
v. Ocean Drilling & Exploration Co., 974 F.2d 646, 649
(5th Cir. 1992). Rather, he must come forward with
competent evidence, such as affidavits or depositions,
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to buttress his claims. Id. Hearsay evidence and
unsworn documents that cannot be presented in a
form that would be admissible in evidence at trial do
not qualify as competent opposing evidence. Martin v.
John W. Stone Oil Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987); Fed.R.Civ.P. 56(c)(2). Finally, in
evaluating the summary judgment motion, the Court
must read the facts in the light most favorable to the
non-moving party.  Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s
administration of the ESA -- in particular, a final rule
designating critical habitat -- the Administrative
Procedure Act is the appropriate vehicle for judicial
review. See Bennett v. Spear, 520 U.S. 154, 174-75
(1997).

The APA entitles any "person adversely
affected or aggrieved by agency action" to judicial
review of "agency action made reviewable by statute
and final agency action for which there is no other
adequate remedy[.]"   5 U.S.C. § 702 (right of review);
5 U.S.C. § 704 (actions reviewable). A reviewing court
must "set aside agency action, findings, and
conclusions found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with the law [or] contrary to constitutional right,
power, privilege, or immunity[.]" 5 U.S.C. § 706(2).
This standard is "highly deferential" and the agency�s
decision is afforded a strong presumption of validity.
Hayward v. U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th
Cir. 2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000)(Courts must be
particularly deferential to agency determinations
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made within the scope of the agency�s expertise). The
reviewing court must decide whether the agency acted
within the scope of its authority, "whether the decision
was based on a consideration of the relevant factors
and whether there has been a clear error of judgment."
See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 415-16 (1971)("inquiry into the facts is to be
searching and careful, [but] the ultimate standard of
review is a narrow one"), overruled on other grounds
by Califano v. Sanders, 430 U.S. 99 (1977)). The Court
may not "reweigh the evidence or substitute its
judgment for that of the administrative fact finder."
Cook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1985).
"Nevertheless, the agency must examine the relevant
data and articulate a satisfactory explanation for its
action including a �rational connection between the
facts found and the choice made.�" Motor Vehicle Mfrs.
Ass�n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

II. Scope of the Record

With the exception of the Poitevent
Landowners, all parties agree that, in assessing the
lawfulness of FWS�s designation Rule, this Court is
confined to reviewing only the administrative record
assembled by FWS. Indeed, "[r]eview of agency action
under § 706(2)�s �arbitrary or capricious� standard is
limited to the record before the agency at the time of
its decision." See Luminant Generation Co., LLC v.
EPA, 675 F.3d 917, 925 (5th Cir. 2012).
Notwithstanding this core administrative law
principle, the Poitevent Landowners insist that the
Court may consider certain extra-record materials.
The Court disagrees; because the Poitevent
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Landowners have failed to demonstrate unusual
circumstances justifying a departure from the record,
the Court finds that granting the federal and
intervenor defendants� motions to strike extra-record
evidence is warranted for the following reasons.

In reviewing agency action, the APA instructs a
reviewing court to "review the whole record or those
parts of it cited by a party[.]" 5 U.S.C. § 706. "[T]he
general presumption [is] that review [of agency action]
is limited to the record compiled by the agency."
Medina County Environmental Action Ass�n v. Surface
Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001)(citing Florida Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985))("It is a bedrock principle
of judicial review that a court reviewing an agency
decision should not go outside of the administrative
record."). Mindful that the Court�s task in reviewing
agency action is not one of fact-finding but, rather, to
determine whether or not the administrative record
supports agency action, "the focal point for judicial
review should be the administrative record already in
existence, not some new record made initially in the
reviewing court." Camp v. Pitts, 411 U.S. 138, 142
(1973). That is an immensely cramped standard of
review for courts.

In support of their motion for summary
judgment the Poitevent Landowners submit the
following extra-record evidence: (1) Declaration of
Edward B. Poitevent signed on December 9, 2013; (2)
Wall Street Journal newspaper article dated March
11, 2013, entitled "Fishing for Wildlife Lawsuits"; (3)
Washington Times newspaper article  dated  February
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8, 2013, entitled "Vitter: Endangered Species Act�s
hidden costs"; (4) Poitevent�s 60-day notice of intent to
sue letter dated October 19, 2012.16 The federal and
intervenor defendants move to strike these materials,
pursuant to Rule 12(f) of the Federal Rules of Civil
Procedure; they invoke the administrative record
review principle that limits the scope of judicial review
of agency action to the record compiled by the agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request
permission to supplement the administrative record;
the deadline to do so expired October 7, 2013. They
simply did not do so.17 Second, the Poitevent
Landowners fall short of demonstrating "unusual
circumstances justifying a departure" from the rule
that judicial review is limited to the administrative
record. See Medina County, 602 F.3d at 706. The Fifth
Circuit instructs that supplementing the
administrative record may be permitted when:

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record; (2)
Rule 56 permits submission of such evidence; (3) the contested
evidence is in fact part of the administrative record or otherwise
the Court may take judicial notice of such evidence; (4) exceptions
to APA record review principles apply to warrant the Court�s
review of this extra-record evidence; or (5) the FWS� trespass on
their lands require judicial review of the proffered evidence.
17 In fact, the Poitevent Landowners have never requested
permission to submit the materials they submit with their
summary judgment papers; they simply respond to the
defendants� motions to strike.

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix B-18

(1) the agency deliberately or
negligently excluded documents that
may have been adverse to its decision, ...
(2) the district court needed to
supplement the record with
"background information" in order to
determine whether the agency
considered all of the relevant factors, or
(3) the agency failed to explain
administrative action so as to frustrate
judicial review.

Id. None of these factors are implicated here.
Accordingly, the Court must confine the scope of its
review to the administrative record compiled by the
agency and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to challenge
the Rule designating their land as critical habitat.
The Court finds that they do.

"Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and
�Controversies.�" Clapper v. Amnesty Int�l USA, U.S,
133 S.Ct. 1138, 1146 (2013). "One element of the case-

18 The administrative record review principle is not applicable to
the standing assessment; the Court will consider Mr. Poitevent�s
Declaration for the purposes of assessing the Poitevent
Landowners� standing.
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or-controversy requirement" commands that a litigant
must have standing to invoke the power of a federal
court. See id. (citation omitted); see also National
Federation of  the Blind of Texas, Inc. v. Abbott, 647
F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear the
burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545
(5th Cir. 2008).

The doctrine of standing requires that the
Court satisfy itself that �the plaintiff has �alleged such
a personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court
jurisdiction.� See Summers v. Earth Island Institute,
555 U.S. 488, 493 (2009); see also Doe v. Beaumont
Independent School Dist., 240 F.3d 462, 466 (5th Cir.
2001)(citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or
controversy and to confine the courts� rulings within
our proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the
�irreducible constitutional minimum of standing�,
which is informed by three elements: (1) that they
personally suffered some actual or threatened �injury
in fact� (2) that is �fairly traceable� to the challenged
action of the defendants; (3) that likely �would be
redressed� by a favorable decision in Court.  See Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).19

19 The actual injury requirement ensures that issues will be
resolved �not in the rarified atmosphere of a debating society, but
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The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s
designation of their land as critical habitat; in
particular, the defendants contend that the plaintiffs
have failed to establish an actual or imminent injury.20

The Court disagrees.

"�Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�" See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. V. Sands, 711 F.2d 634, 640 (5th Cir. 1983)).
Notably, when the plaintiff is an object of the
government action at issue, �there is ordinarily little
question that the action� has caused him injury. Lujan,
504 U.S. at 561-62. In fact, when the plaintiff
challenging agency action is a regulated party or an
organization representing regulated parties, courts
have found that the standing inquiry is "self-evident."
See South Coast Air Quality Management Dist. v. EPA,
472 F.3d 882, 895�96 (D.C.Cir. 2006)(an association of
oil refineries had standing to challenge an EPA
regulation establishing air pollution standards because
it was �inconceivable� that the regulation �would fail to
affect ... even a single� member of the association); see
also Am. Petroleum Institute v. Johnson, 541 F. Supp.
2d 165, 176 (D.D.C. 2008) ("Regulatory influences on a
firm�s business decisions may confer standing when, as

in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation of Church and State, Inc., 454
U.S. 464, 472 (1982).
20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they
challenge whether the injury is likely to be redressed by a
favorable ruling.
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here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.") (citing
Clinton v. City of New York, 524 U.S. 417, 432�33 (1998)
and Sabre, Inc. v. Dept. of Transp., 429 F.3d 1113, 1119
(D.C.Cir. 2005)(firm established standing to challenge
regulation where it was �reasonably certain that [the
firm�s] business decisions [would] be affected� by the
regulation)). This is so because regulated parties are
generally able to demonstrate that they suffer some
economic harm or other coercive effect by virtue of
direct regulation of their activities or property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regulatory
burdens flowing from federal substantive law, the ESA.
The plaintiffs� sworn declarations are sufficient to
establish constitutional standing.21 Now that their land
is an object of agency action, plaintiffs submit that they
are economically harmed in that the value of their land
has decreased as a result of the agency designation;
their business decisions relative to their land are
negatively impacted.22 Plaintiffs have a personal stake

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other
evidence �specific facts.�� Lujan, 504 U.S. at 561 (quoting Fed. R.
Civ. P. 56(e)).
22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation ... has
immediately devalued the land within Unit 1 for commercial
purposes by bringing increased ... regulatory scrutiny under the
Endangered Species Act, thereby making it more difficult to
sell, exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
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in this controversy and have identified a concrete injury
that is actual, not hypothetical. As a consequence of the
Rule�s designation of Unit 1 as critical habitat, the
plaintiffs� pursuit of any development potential for the
land clearly has been impacted by the agency action.
Defendants� attack on standing grounds seems utterly
frivolous. The defendants downplay these economic
harms and regulatory burdens as speculative,23 but
the Court finds that the plaintiffs have demonstrated
actual, concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117-18 (D.D.C. 2004)(business
association that owned land within critical habitat
designated for watering piping plover had standing to
challenge designation due to its economic and
recreational harms).

submit that the designation �limits the usability and saleability
of the property� to their detriment.
23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants�
position. Putting aside that Weyerhaeuser in fact owns part of
the land in addition to leasing the remainder, �Weyerhaeuser ...
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] routinely
leases or sub-leases its forest lands for oil, gas and wind energy
development[; and it] frequently renegotiate[s] long-term timber
leases as conditions change.� Moreover, defendants� charge of
speculative injury is further undermined by the administrative
record and the Rule itself, which acknowledges that, due to the
presence of wetlands on Unit 1 (indeed, the reason underlying its
designation), development of this land is likely to trigger the
consultation process.
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IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitutional
exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exercise
of the Commerce Clause power and that each
application of the ESA is not itself subject to the same
tests for determining whether the underlying statute
is a constitutional exercise of the Commerce Clause.
The Court agrees; the plaintiffs� constitutional claim
is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall be
necessary and proper for carrying into execution� its
authority to �regulate commerce... among the several
states.� Supreme Court cases have identified three
general categories of regulation in which Congress is
authorized to engage under its commerce power: (1)
the channels of interstate commerce; (2) the

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent
Landowners argue in their papers that the critical habitat
designation is an unlawful �extortionate demand� that
constitutes �grand theft real estate.� Assuming this is an attempt
to assert a Fifth Amendment takings claim, the defendants point
out that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See
Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008)(vacating
district court�s judgment as it related to takings claim and
observing that �Tucker Act grants Court of Federal Claims
exclusive jurisdiction over takings claims against the United
States that seek monetary damages in excess of $10,000�).
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instrumentalities of interstate commerce and persons
or things in interstate commerce; and (3) activities
that substantially affect interstate commerce. See
Gonzales v. Raich, 545 U.S. 1, 16-17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez
Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. V.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. V. Kempthorne, 477 F.3d 1250
(11th Cir. 2007); Wyoming v. U.S. Dep�t of Interior, 442
F.3d 1262 (10th Cir. 2006); GDF Realty Investments,
Ltd. V. Norton, 326 F.3d 622 (5th Cir. 2003); Rancho
Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003);
Gibbs   v. Babbitt, 214 F.3d 483 (4th Cir. 2000).
Plaintiffs mistakenly rely on an earlier Supreme
Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558-59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plainly,
they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the law.
By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
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challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court
reiterated in Gonzales that �[w]here the class of
activities is regulated and that class is within the
reach of federal power, the courts have no power �to
excise, as trivial, individual instances� of the class.��
545 U.S. at 23 (quoting Perez v. United States, 402
U.S. 146, 154 (1971)) (citations and internal quotation
marks omitted). As odd as the Court views the agency
action, this Court is also without power.  Congress
would have to act.

The Fifth Circuit has observed that the ESA is
a constitutionally valid statutory scheme, whose
��essential purpose,�� according to Congress, "is �to
protect the ecosystems upon which we and other
species depend.�� GDF, 326 F.3d at 640 (citation
omitted). Courts including the Fifth Circuit endorse
the proposition that, in the aggregate, the extinction
of a species and the resulting decline in biodiversity
will have a predictable and significant effect on
interstate commerce. See, e.g., National Ass�n of Home
Builders v. Babbit, 130 F.3d 1041, 1053-54 (D.C. Cir.
1997). Thus, �when �a general regulatory statute bears
a substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the
designation of critical habitat by the Secretary is a
constitutionally valid application of a constitutionally
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valid Commerce Clause regulatory scheme. See GDF,
326 F.3d at 640-41.

V. Merits of the Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s
designation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they urge
the Court to set aside the Rule. They advance a litany
of arguments challenging the merits of the Rule
insofar as it designates Unit 1 as critical habitat for
the dusky gopher frog: Unit 1 does not meet the
statutory definition of "critical habitat"; FWS
unreasonably determined that Unit 1 is "essential" for
conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used in
analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In
addition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered species
list and FWS�s unlawful trespass on its lands to view
the ponds invalidates the Rule.

The Court first addresses those arguments
concerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to prepare
an environmental impact statement.
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The Court has little doubt that what the
government has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the
government has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s
designation of Unit 1 satisfies the ESA�s substantive
requirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for the
conservation for the species.

1. Did FWS reasonably determine that
Unit 1 is "essential for the conservation of" the
dusky gopher frog?

The ESA expressly provides that unoccupied
areas may be designated as "critical habitat" if FWS
determines that those areas are "essential to the
conservation of the species." 16 U.S.C. § 1532(5)(A)(ii).
Congress did not define "essential" but, rather,
delegated to the Secretary the authority to make that
determination. Plaintiffs take issue with FWS�s
failure to define "essential", but they do not dispute
that FWS explained its considerations for assessing
what areas are essential. The Court finds that FWS�s
determination seems reasonable and, therefore,
entitled to Chevron deference. See Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837, 843 n. 9 (1984)("[T]he
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judiciary is the final authority on issues of statutory
construction and must reject administrative
constructions which are contrary to clear
congressional intent."). The Court turns to consider
the process that preceded FWS�s finding that Unit 1 is
essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s
historical range.  FWS considered this specific
criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated
wetlands; (3) presence of open-canopied, upland
pine forest in sufficient quantity around each
wetland location to allow for sufficient survival
and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat between
wetland and upland breeding sites; and (5)
multiple isolated wetlands in upland habitat
that would allow for the development of
metapopulations.

Using scientific information on sites
throughout the frog�s range, FWS could not identify
any locations outside Mississippi that contained all of
these elements or even all three PCEs. Determining
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that it is easier to restore terrestrial habitat than it is
to restore or create breeding ponds, FWS focused on
identifying more ponds in potential sites throughout
the species� range. FWS determined that the recovery
of the frog "will not be possible without the
establishment of additional breeding populations of
the species. Isolated, ephemeral ponds that can be
used as the focal point for establishing these
populations are rare, and this is a limiting factor in"
the frog�s recovery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a
potential site, that peer reviewer and a FWS biologist
"assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds
contained the habitat requirements for PCE 1." 77
Fed. Reg. at 35123; AR2320. The five ponds� close
proximity to each other meant that a metapopulation
structure existed, which increases long-term survival
and recovery of the frog; FWS determined that these
ponds in Unit 1 "provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range." 77 Fed. Reg. at 35124. Based on
this scientific information, FWS determined that Unit
1 is essential for the conservation of the frog

 
because it provides: (1) Breeding
habitat for the [frog] in a landscape
where the rarity of that habitat is a
primary threat to the species; (2) a
framework of breeding ponds that
supports metapopulation structure
important to the long-term survival of
the [frog]; and (3) geographic distance
from extant [frog] populations, which

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix B-30

likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully
dispute the scientific and factual bases of FWS�s
"essential" determination. Instead, the plaintiffs insist
that Unit 1 can not be "essential" for the conservation
of the frog because the frog does not even live there.
Indeed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas as
critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the ESA
and by the record; it therefore must be upheld in law as
a permissible interpretation of the ESA, a statutory
scheme focused not only on conservation but also on
recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted
unreasonably in designating Unit 1 as critical habitat
because Unit 1 does not contain all of the PCEs25 as
required by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.
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occupied habitat must contain all of the relevant
PCEs. See 16 U.S.C. § 1532(5)(A).26  Wise or unwise,
that is for Congress to decide. Unit 1 is unoccupied.
Unlike occupied habitat, on which FWS must find all
of the physical or biological features called PCEs (50
C.F.R. § 424.12(b)),27 Congress does not define
unoccupied habitat by reference to PCEs; rather, FWS
is tasked with designating as critical unoccupied
habitat so long as it determines it is "essential for the
conservation of the species" and "only when a
designation limited to its present range would be
inadequate to ensure the conservation of the species."
50 C.F.R. § 424.12(e). As previously explained, FWS
determined that the recovery of the frog "will not be
possible without the establishment of additional
breeding populations of the species" and it found that
the ponds in Unit 1 "provide breeding habitat that in
its totality is not known to be present elsewhere

26 (5)(A) The term �critical habitat� for a threatened or
endangered species means�

(i) the specific areas within the geographical area
occupied by the species, at the time it is listed in
accordance with the provisions of section 1533 of
this title, on which are found those physical or
biological features (I) essential to the conservation
of the species and (II) which may require special
management considerations or protection; and (ii)
specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 1533 of
this title, upon a determination by the Secretary
that such areas are essential for the conservation of
the species.

16 U.S.C. § 1532(5)(A).
27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of
occupied habitat.
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within the historic range."28 The plaintiffs have not
demonstrated that FWS�s findings   are implausible.

3. Did FWS act unreasonably in failing to
identify the point at which ESA protections will no longer
be required for the dusky gopher frog?

Before determining what is "essential" to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at which
the protections of the ESA will no longer be required. The
defendants respond that the plaintiffs improperly seek to
import the recovery planning criteria into the critical
habitat designation process.  The Court agrees.

The plaintiffs� argument runs counter to the plain
language and structure of the ESA, which provides that
the requirement for designating critical habitat (16
U.S.C. § 1533(a)(3)) is separate from the requirement for
preparing a recovery plan (16 U.S.C. § 1533(f)). The ESA
recognizes that FWS must designate critical habitat,
habitat that is "essential for the conservation of the
species", even if it does not know precisely how or when
recovery of a viable population will be achieved. See
Home Builders Ass�n of Northern California v. U.S. Fish
and Wildlife Service, 616 F.3d 983, 989 (9th Cir.
2010)(rejecting argument that FWS must first identify
the point at which the endangered species is considered

28 Federal defendants explain �[i]f the biggest threat to a
critically endangered species is the destruction of habitat, as is
the case with the frog, it does not make sense to hamstring FWS�
efforts to conserve the species by limiting the designation of
habitat to only those areas that contain optimal conditions for
the species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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conserved before it designates critical habitat "because it
lacks legal support and is undermined by the ESA�s
text."); Arizona Cattle Growers� Ass�n v. Kempthorne, 534
F. Supp. 2d 1013, 1025 (D. Ariz.  2008)("While  tempting
in  its  logical simplicity...the language of the ESA
requires a point of conservation to be determined in the
recovery plan, not at the time of critical habitat
designation."), aff�d, Arizona Cattle Growers� Ass�n v.
Salazar, 606 F.3d 1160 (2010), cert. denied, 131 S. Ct.
1371 (2011). Moreover, in directing FWS to assess what
would be "essential for the conservation" of a species, it
did not explicitly require that FWS identify specific
recovery criteria at that time. Notably, Congress imposed
specific deadlines for the designation of critical habitat,
but included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how or
when a viable population of dusky gopher frogs will be
achieved, as indifferent and overreaching by the
government as it appears, does not serve to invalidate its
finding that Unit 1 was part of the minimum required
habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly
rebutted by defendants and, most critically, by the ESA�s
mandate. For example, plaintiffs contend that, to uphold the
Rule as valid, it can only apply to the general geographic area in
which the frog was found at the time the listing decision for it
was made in 2001. This is the same sort of argument already
considered and foreclosed by the ESA�s clear text. Plaintiffs seek
to conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between
occupied and unoccupied habitat. The plaintiffs also argue that
the designation is arbitrary because the agency should have
exercised its discretion to exclude Unit 1. But this failure to
exclude argument -- to the extent it is reviewable (see The Cape
Hatteras Access Preservation Alliance v. U.S. Dep�t of Interior,
731 F. Supp. 2d 15, 29 (D.D.C. 2010)(Service�s decision not to
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exclude areas from critical habitat designation is not reviewable
pursuant to the ESA)) seems better directed to plaintiffs�
challenge to FWS�s consideration of the economic impacts of
designation.

Finally, to the extent the plaintiffs suggest that the Rule
is overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey
methodologies, historical data, and the need for corridors
between breeding sites to maintain connectivity and gene flow.
To put a finer point on it, the methodology used for delineating
the critical habitat unit boundaries starts by using �digital aerial
photography using ArcMap 9.3.1 to mapࡕ[t]hose locations of
breeding sites outside the geographic area occupied by the
species at the time it was listed...that were determined to be
essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked time it was listed...that were determined to
be essential for the conservation of the species....� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for
conservation, the ephemeral ponds. From these points, FWS
created a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m...by using the median farthest distance
movement (571 m (1,873 ft)) from data collected during multiple
studies of the gopher frogࡕand adding 50 m (164 ft) to this
distance to minimize the edge effects of the surrounding land
use....� Id. FWS then �used aerial imagery and ArcMap to connect
critical habitat areas within 1,000 m (3,281 ft) of each other to
create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS
explained that �the last observation of a dusky gopher frog in
Louisiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were former
breeding sites, and that the five ponds close to each other could
create a metapopulation. Id. at 35123-25. It was from these
ephemeral ponds that FWS applied its methodology (621 m
buffer and routes for gene flow) to create Unit 1�s boundaries that
resulted in the designation of 1,544 acres in Unit 1. Scientific
findings that are not credibly called into question by plaintiffs�
hopeful argument. See Medina County Environmental Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010(�Where an agency�s particular technical expertise is
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4. Did FWS designate critical habitat for a species
that is not listed as endangered?

The Poitevent Landowners argue that the
"Mississippi" gopher frog, not the dusky gopher frog,
is the frog on the endangered species list. For this
reason, they insist that the Rule is invalid. The
defendants counter that plaintiffs willfully ignore
FWS�s taxonomic explanation in the Rule; its mere
change of the common and scientific name of the frog
does not alter the fact that the listed entity remains
the same. A review of the listing leading up to the
designation supports FWS�s position.

Recall that in 2001 FWS listed a distinct
population segment of the gopher frog subspecies and
provided a scientific definition of the listed frog.
During that listing process, FWS explained that the
population segment was so distinct that some
biologists believed it should be recognized as its own
species, rather than just a distinct population
segment. Because there was still some dispute, FWS
concluded that "[t]he scientific name, Rana capito
sevosa, will be used to represent this distribution of
frogs [but] if the name Rana sevosa is ultimately
accepted by the herpetological scientific community,
we will revise our List...to reflect this change in
nomenclature (scientific name)." 66 Fed. Reg. 62993.
Indeed, the scientific community recently did conclude
that the species it listed as a distinct population
segment of the Mississippi gopher frog in 2001 "is
different from other gopher frogs and warrants

involved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to FWS�s
methodology for delineating Unit 1�s boundaries.
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acceptance as its own species...and the scientific name
for the species was changed to Rana sevosa." 77 Fed.
Reg. 35118. FWS also changed the common name of
this distinct population segment of the gopher frog
from Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily "change its mind" about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is
unsupported.30And, the Court finds that FWS, acting
in its expertise, considered the best scientific evidence
in effecting a change in the taxonomic and common
name of the frog.31

5. Does FWS�s alleged "trespass" on Unit 1
invalidate the Rule?
 

The Poitevent Landowners charge that FWS
and a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds
discovered there, included Unit 1 in the Rule.
Although the Poitevent Landowners concede that

30 And the record belies the plaintiffs� charge that they were
denied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised
proposed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.
31 Cf. Alabama Tombigee Rivers Coalition v. Kempthorne, 477 F.3d
1250, 1260 (11th Cir. 2007)(�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position...on the question and is supported by...peer
review[,] and by the opinion of the Service�s own experts.�)
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Wyerhaeuser, a co- owner and lessee, granted
permission to the FWS agent and scientist to enter the
land, plaintiffs insist that such permission was invalid.
Plaintiffs insist that invalidation of the Rule is the
proper way to indemnify them for their trespass
damages. Alternatively, the Poitevent Landowners
suggest that the Court apply the "civil equivalent" of the
fruit-of-the-poisonous-tree doctrine and exclude the
evidence as illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest how
any such claim would be timely, or why -- (assuming for
the sake of argument) their fictitious civil fruit-of-the-
poisonous-tree doctrine applies -- FWS�s reliance on
Weyerhaeuser�s good faith consent (again borrowing
from exclusionary rule principles in the criminal
context) would not validate the "trespass." The Court
declines to address the merits of this argument, which
is not properly before it, has not been properly or timely
raised, and seems an afterthought.

B.

The Court now turns to address what, in its view,
is the most compelling issue advanced by plaintiffs in
challenging the validity of the Rule: FWS�s economic
analysis and, perhaps most troubling, its conclusion
that the economic impacts on Unit 1 are not
disproportionate.

Plaintiffs contend that designating Unit 1 as
critical habitat is irrational. Unit 1, they submit,
provides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
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landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that FWS
fulfilled its statutory obligation and applied the proper
approach to consider all potential economic impacts to
Unit 1. Once again the Court is restrained by a confining
standard of review. The Court, therefore, is not
persuaded that FWS engaged a flawed economic
analysis or otherwise failed to consider all potential
economic impacts the designation would have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat
designations. The ESA directs that the "Secretary shall
designate critical habitat ... on the basis of the best
scientific data available and after taking into
consideration the economic impact ... of specifying any
particular area as critical habitat." 16 U.S.C. §
1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether to
exclude particular areas. See 16 U.S.C. § 1533(b)(2)(the
Service "may exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh
the benefits of specifying such area as part of the critical
habitat"); see also The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 731 F.
Supp. 2d 15, 29-30 (D.D.C. 2010)(citing Arizona Cattle
Growers� Ass�n v. Kempthorne, 534 F. Supp. 2d 1013,
1032 (D.Ariz. 2008)). But the Service is precluded from
excluding areas from a designation if it determines that
"failure to designate such area as critical habitat will
result in extinction of the species."  16 U.S.C. §
1533(b)(2).
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The plaintiffs contend that FWS failed to
consider all economic impacts of the critical habitat
designation. But, in fact, the record establishes that
FWS considered several potential economic impacts.
The record shows that FWS endeavored to consider
any economic impacts that could be attributable to
the designation, and that plaintiffs were given (and
indeed availed themselves of) the opportunity to
participate in the process for evaluating economic
impacts. The Court finds that FWS fulfilled its
statutory obligation. The outcome seems harsh, but
it is not unlawful under the present administrative
process and this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the
designations� economic impact. Plaintiffs challenge
FWS�s utilization of the baseline method for
considering potential economic impacts, and argue
that, no matter what method is used, FWS
arbitrarily concluded that "[o]ur economic analysis
did not identify any disproportionate costs that are
likely to result from the designation." Although the
plaintiffs� dispute as to the appropriate method for
considering economic impacts is unfounded, their
challenge to FWS�s ultimate conclusion invites
rigorous scrutiny.

As an initial matter, FWS permissibly used
the baseline approach in conducting the economic
analysis (EA). Under this approach, the impacts of
protecting the dusky gopher frog that will occur
regardless of the critical habitat designation (i.e., the
burdens imposed by simply listing the frog) are
treated as part of the regulatory baseline and are not
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factored into the economic analysis of the effects of
the critical habitat designation; the approach calls
for a comparison of "the world with the designation...
to the world without it." See The Cape Hatteras
Access Preservation Alliance v. U.S. Dept. of Interior,
344 F. Supp. 2d 108, 127 (D.D.C. 2004); see also Cape
Hatteras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that
is required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20 years
following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development
occurring in Unit 1 would avoid impacts to
jurisdictional wetlands and, thus, would not trigger
ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to
potential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS; and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation
("present value incremental impacts of critical
habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4

32 To the extent the plaintiffs object to the baseline approach and
instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an
approach changes the economic analysis. The defendants
contend, and the Court agrees, that the baseline and co-extensive
methods of analyzing potential economic impacts yield the same
results
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million"); and (3) development occurring would
require a federal permit, triggering ESA Section 7
consultation, and FWS determines that no
development can occur in the unit ("present value
impacts of the lost option for development in 100
percent of the unit are $33.9 million").33 Because the
EA "did not identify any disproportionate costs that
are likely to result from the designation[,] the
Secretary [did] not exercis[e] his discretion to
exclude any areas from this designation of critical
habitat for the dusky gopher frog based on economic
impacts." 77 Fed. Reg. 35141.

The plaintiffs do not take issue with these
projected costs but, rather, insist that FWS�s
conclusion -- its decision not to exclude Unit 1 from
the designation in light of what the potential
economic impacts in the event Section 7 consultation
is triggered -- is arbitrary. This is so, plaintiffs
contend, because their land is the only land
designated that faces millions of dollars in lost
development opportunity if the consultation process
is triggered. How can FWS say that the economic
impacts are not disproportionate?

FWS defends its determination in the Rule:
"considerable uncertainty exists regarding the
likelihood of a Federal nexus for development
activities [in Unit 1]." The record confirms that FWS
considered potential economic impacts and exercised
its discretion, considered potential costs associated
with Section 7 consultation, and determined that

33 In preparing the final version of the EA, FWS considered Unit
1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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these economic impacts to Unit 1 were not
disproportionate.34 All that the ESA requires. The
Court, with its somewhat paralyzing standard of
review, defers to the agency�s expertise in its
methods for cost projections and its refusal to except
Unit 1 from the designation.35 Only Congress can
change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the
Secretary acted arbitrarily in failing to prepare an
environmental impact statement.

The plaintiffs submit that the defendants�
failure to complete an Environmental Impact
Statement concerning the critical habitat
designation of Unit 1 violates the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321,
et seq., a statute that serves the dual purposes of
informing agency decisions as to the significant
environmental effects of proposed major federal
actions and ensuring that relevant information is

34 The alleged arbitrariness of the �not disproportionate�
determination is undermined by the uncertain potential for
development. The ESA only requires that the Service consider all
potential costs, which it has done. Although this �not
disproportionate� conclusion is discomforting it, again, is harsh
but not invalid as the law exists.
35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasonable
and must be upheld.� Luminant Generation Co. LLC v. U.S.
E.P.A., 714 F.3d 841, 850 (5th Cir. 2013)(quoting Tex. Oil & Gas

Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).
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made available to the public. See Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to
long-standing FWS policy, an EIS is simply not
required when designating critical habitat.36 They
are correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements
of present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a
�profound influence� on this natural environment
that Congress sought to protect are population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances. Id. To accomplish
these objectives, NEPA requires that an agency
prepare a comprehensive environmental impact
statement (EIS) for "major Federal actions
significantly affecting the quality of the human

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of economic
harm fall outside the zone of environmental interests protected
by NEPA. Indeed, the Court agrees that prudential standing for
NEPA claims is doubtful, given the economic nature of the harm
asserted by the plaintiffs and the environmental interests
protected by NEPA. See Nevada Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The purpose of NEPA is
to protect the environment, not the economic interests of those
adversely affected by agency decisions. Therefore a plaintiff who
asserts purely economic injuries does not have standing to
challenge an agency action under NEPA�) (citations omitted).
Nevertheless, the Court considers whether an EIS is required.
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environment."

U.S.C. § 4332(2)(c). "Notably, the NEPA
statutory framework provides no substantive
guarantees; it prescribes adherence to a particular
process, not the production of a particular result."
Spiller v. White, 352 F.3d 235, 238 (5th Cir.
2003)(NEPA "does not prohibit the undertaking of
federal projects patently destructive of the
environment" but, rather, requires "only that [an
agency] make its decision to proceed with the action
after taking a �hard look at environmental
consequences.�").

Congress does not expressly mandate
preparation of an EIS for critical habitat
designations. Nevertheless, through tortured
reasoning, the plaintiffs assert that an EIS was
required because NEPA demands an EIS for �major
Federal actions significantly affecting the quality of
the human environment� and the critical habitat
designation here involves a change to the physical
environment. 42 U.S.C. § 4332(C). Tossing aside the
conservation objectives achieved by critical habitat
designations, plaintiffs go on to detail the
modifications to Unit 1 that would make it optimal
habit for the frog, namely regular burning of the land
and planting different trees. However, the ESA
statutory scheme makes clear that FWS has no
authority to force private landowners to maintain or
improve the habitat existing on their land.37 77 Fed.

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activities
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Reg. 35118, 35121, 35128. FWS cannot and will not
instruct the plaintiffs to burn their land, thus, the
PCEs serve as nothing more than descriptors of ideal
habitat. Plaintiffs invoke Catron County Bd. Of
Com�rs, New Mexico v. U.S. Fish and Wildlife Serv.,
75 F.3d 1429, 1436-39 (10th Cir. 1996). There, the
Tenth Circuit determined that designation of critical
habitat would harm the environment by limiting the
county�s ability to engage in flood control efforts. Id.
Unlike the critical habitat designation in that case -
- where the environmental impact of the critical
habitat designation "will be immediate and
disastrous" -- the critical habitat Rule designating
Unit 1 does not effect changes to the physical
environment.

Moreover, the Ninth Circuit has expressly
held that NEPA does not apply to critical habitat
designations. Douglas County v. Babbitt, 48 F.3d
1495, 1501-08 (9th Cir. 1995)(considering issue of
first impression, and determining that NEPA does
not apply to the Secretary�s decision to designate
critical habitat under the ESA). In so holding, the
Ninth Circuit articulated three reasons why critical
habitat designations are not subject to NEPA: (1) the
ESA displaced the procedural requirements of NEPA
with respect to critical habitat designation; (2)
NEPA does not apply to actions that do not alter the
physical environment; and (3) critical habitat
designation serves the purposes of NEPA by
protecting the environment from harm due to human
impacts. Id. Three logical reasons. The Fifth Circuit
agrees that NEPA itself provides, in no uncertain

                                                
such as timber management lack a federal nexus and are
therefore exempt.
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terms, that alteration of the physical environment is
a prerequisite for NEPA application and the need to
prepare an EIS.38 See Sabine River Authority v. U.S.
Dept. of Interior, 951 F.2d 669, 679 (5th Cir.
1992)("[T]he acquisition of the [negative
conservation] easement by [FWS] did not effectuate
any change to the environment which would
otherwise trigger the need to prepare an EIS."); see
also City of Dallas v. Hall, 562 F.3d 712, 721-23 (5th
Cir. 2009)(setting an acquisition boundary for a
wildlife refuge did not alter the physical
environment and therefore did not require the
preparation of an EIS). For all of these reasons, the
Court finds that the Secretary was not required to
prepare an EIS before designating Unit 1 as critical
habitat.39

***

Accordingly, IT IS ORDERED: that the
defendants� motions to strike extra-record evidence
are GRANTED; the defendants� motions for
summary judgment are DENIED in part (insofar as
they challenge the plaintiffs� standing) and
GRANTED in part (insofar as the Rule including
Unit 1 in its critical habitat designation is not

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing
authority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to prepare
EISs. See Center for Biological Diversity v. U.S. Fish and Wildlife

Service, 202 F. Supp. 2d 594, 646-48 (W.D.Tex. 2002) (citations
omitted).
39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical
environment become required, if consultation is triggered.
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arbitrary); and the plaintiffs� cross-motions are
GRANTED in part (plaintiffs have standing) and
DENIED in part (the Rule is sustained).40

New Orleans, Louisiana, August 22, 2014.

   s/ Martin L.C. Feldman  
MARTIN L. C. FELDMAN

UNITED STATES DISTRICT JUDGE

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse -- contrary to the
express terms and scope of the statute -- a private landowner
exemption from unoccupied critical habitat designations. This,
the Third Branch, is the wrong audience for addressing this
matter of policy.
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Before REAVLEY, OWEN, and HIGGINSON, Circuit
Judges. STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is
DENIED. In the en banc poll, six judges voted in
favor of rehearing (Judges Jolly, Jones, Smith,
Clement, Owen, and Elrod) and eight judges voted
against rehearing (Chief Judge Stewart and Judges
Dennis, Prado, Southwick, Haynes, Graves,
Higginson, and Costa). Judge Jones, joined by Judges
Jolly, Smith, Clement, Owen, and Elrod, dissents
from the court�s denial of rehearing en banc, and her
dissent is attached.

ENTERED FOR THE COURT:
 
S/ STEPHEN A. HIGGINSON  
UNITED STATES CIRCUIT JUDGE
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JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:

The protagonist in this Endangered Species
Act (ESA) case�the dusky gopher frog�is rumored
to �play dead,� �cover its eyes,� �peak [sic] at you[,]
and then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority
regrettably followed the same strategy in judicial
review�play dead, cover their eyes, peek, and play
dead again. Even more regrettably, the court refused
to rehear this decision en banc.  I respectfully dissent.

The panel opinion, over Judge Owen�s cogent
dissent, id. at 480�94, approved an unauthorized
extension of ESA restrictions to a 1,500 acre-plus
Louisiana land tract that is neither occupied by nor
suitable for occupation by nor connected in any way
to the �shy frog.� The frogs currently live upon or can
inhabit eleven other uncontested critical habitat
tracts in Mississippi. No conservation benefits accrue
to them, but this designation costs the Louisiana
landowners $34 million in future development
opportunities. Properly construed, the ESA does not
authorize this wholly unprecedented regulatory
action.

The panel majority upheld the designation of
the tract as �unoccupied critical habitat.� See 16
U.S.C. § 1532(5)(A)(ii). Relying on administrative
deference, the majority reasoned that (1) the ESA
and its implementing regulations have no
�habitability requirement�; (2) the (unoccupied)
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Louisiana land is �essential for the conservation of�
the frog even though it contains just one of three
features critical to dusky gopher frog habitat; and (3)
the Fish and Wildlife Service�s decision not to exclude
this tract from critical-habitat designation is
discretionary and thus not judicially reviewable. I
respectfully submit that all of these conclusions are
wrong

Each issue turns essentially on statutory
construction, not on deference to administrative
discretion or scientific factfinding. The panel
majority opinion obscures the necessity for careful
statutory exposition. More troublingly, the majority
opinion fails to distinguish relevant precedent that
recognized Congress�s prescribed limit to
designations of unoccupied critical habitat. Further,
in declaring the decision not to exclude this tract as
beyond judicial review, the panel did not notice
Bennett v. Spear, 520 U.S. 154,       117 S. Ct. 1154
(1997), which upholds judicial review for this exact
statute, and the panel majority ignored recent
Supreme Court precedents that have reined in
attempts to prevent judicial review of agency action.

Despite the majority�s disclaimers and
attempt to cabin their rationale, the ramifications of
this decision for national land use regulation and for
judicial review of agency action cannot be
underestimated. Fifteen states appear as amici
urging rehearing en banc. For reasons explained
herewith and by Judge Owen�s dissent, I would have
granted rehearing en banc.

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix C-6

I. Background

The U.S. Fish and Wildlife Service (the
Service) is one of two agencies tasked with
implementing the ESA. The ESA requires the
identification and listing of endangered and
threatened species. When a particular species is
listed, the Service must designate the species�
�critical habitat.� In particular, the Service

to the maximum extent prudent and
determinable . . . shall . . . designate
any habitat of such species which is
then considered to be critical habitat . .
. and . . . may, from time-to-time
thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier
provision as:

(i) the specific areas within the
geographical area occupied by the
species,  at  the  time  it  is  listed
in  accordance  with     the
provisions of section 1533 of this
title, on which are found those
physical or biological features (I)
essential to the conservation of
the species and (II) which may
require special management
considerations or protection;
[�occupied critical habitat�] and

(ii) specific areas outside the
geographical area occupied by the
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species at the time it is listed in
accordance with the provisions of
section 1533 of this title, upon a
determination by the Secretary
that such areas are essential for
the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical
habitat �after taking into consideration the economic
impact, the impact on national security, and any
other relevant impact, of specifying any particular
area as critical habitat,� but it may exclude any area
from such designation if �the benefits of such
exclusion outweigh the benefits of specifying such
area� as critical habitat. Id.
§ 1533(b)(2).

Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the
destruction or adverse modification� of critical
habitat.� Otay Mesa Prop., L.P. v. U.S. Dep�t of
Interior, 646 F.3d 914, 915 (D.C. Cir. 2011) (quoting
16 U.S.C. § 1536(a)(2)).

The Service listed the dusky gopher frog as
endangered in 2001. Final Rule to List the
Mississippi Gopher Frog Distinct Population
Segment of Dusky Gopher Frog As Endangered, 66
Fed. Reg. 62,993 (Dec. 4, 2001). Goaded by a lawsuit,
and after notice and comment, the Service published
a final rule designating critical habitat in 2012.
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Designation of Critical Habitat for Dusky Gopher
Frog, 77 Fed. Reg. 35,118 (June 12, 2012) [hereinafter
Final Designation]. The critical-habitat designation
included units spanning several thousand acres in
Mississippi, and, as relevant here, Unit 1�consisting
of 1,544 acres in Louisiana, which are not occupied by
the dusky gopher frog. Id. The Service was thus
required to show that Unit 1�the �specific area��is
�essential for the conservation of  the [dusky  gopher
frog].� 16 U.S.C. § 1532(5)(A)(ii)

Unlike all of the Mississippi units, Unit 1 is
uninhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features� deemed
necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s
reproduction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is
currently covered with closed canopy loblolly pine
plantations,� and the two remaining features
essential for the frog�s conservation require an open-
canopied longleaf pine ecosystem. Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452, 482
(5th Cir. 2016) (Owen, J., dissenting); Final
Designation, 77 Fed. Reg. at 35,131. In the Service�s
own words, �the surrounding uplands are poor-
quality terrestrial habitat for dusky gopher frogs.�
Final Designation, 77 Fed. Reg. at 35,133. The
Service admitted that without �prescribed burning�
and creating a �forested habitat (preferably longleaf
pine),� among other measures, Unit 1 is �unsuitable
as habitat for dusky gopher frogs.�  Id. at 35,129,
35,132.
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Designating Unit 1 as critical habitat also
portends significant economic losses to the
landowners in Unit 1. The Service acknowledged that
critical- habitat designation could result in economic
impacts of up to $34 million, stemming from lost
development opportunities.  Id. at 35,140.

Despite Unit 1�s flaws, however, the Service
asserted that �the presence of the PCEs [the physical
and biological features essential for the frog�s
conservation] is not a necessary element in [the
unoccupied critical habitat] determination.� Id. at
35,123. The Service expressed its �hope to work with
the landowners to develop a strategy that will allow
them to achieve their objectives for the property and
protect the isolated, ephemeral ponds that exist
there.� Id. But of course, the Service�s preferred �tools
and programs are voluntary, and actions such as
habitat management through prescribed burning, or
frog translocations to the site, cannot be
implemented without the cooperation and
permission of the landowner.� Id. In addition, the
Service stated that its �economic analysis did not
identify any disproportionate costs that are likely to
result from the designation.� Id. at 35,141. Therefore,
the Service included Unit 1 as unoccupied critical
habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development.  Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as
required for unoccupied critical habitat. They also
allege that the Service never compared the costs and
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benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable,
characterizing such a requirement as an �extra-
textual limit.� Markle Interests, 827 F.3d at 468
(majority opinion). Second, turning to whether Unit
1 met the definition of unoccupied critical habitat, the
panel majority held that �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature�the ephemeral ponds�. . .
justified [the Service�s] finding that Unit 1 was
essential for the conservation of the dusky gopher
frog.� Id. at 471.  According to the panel majority, �if
the ponds are essential,   then Unit 1, which contains
the ponds, is essential for the conservation of the
dusky gopher frog.� 1Id. at 472 n.20. Finally, the
panel majority held that the Service�s decision not to
exclude Unit 1 from critical habitat on the basis of
economic impact was unreviewable because that
decision is committed to the Service�s discretion.  Id.
at 473�75.  All three holdings are incorrect

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� because
�[n]either the words �a critical feature� nor such a concept appear
in the Act.� Id. at 488 (Owen, J., dissenting). �The touchstone
chosen by Congress was �essential,�� and �[t]he existence of a
single, even if rare, physical characteristic does not render an
area �essential� when the area cannot support the species because
of the lack of other necessary physical characteristics.� Id. 
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II. Contrary to the Panel Majority�s
Holding, the ESA Contains a Clear
Habitability Requirement

No one disputes that the dusky gopher frog
cannot inhabit Unit 1. The panel majority find that
fact irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not appear
to require that a species actually be able to inhabit its
�unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the
implementing regulations.� Markle Interests, 827
F.3d at 468 (majority opinion). Read in context,
however, the ESA makes clear that a species� critical
habitat must be a subset of that species� habitat. The
ESA�s implementing regulations are consistent with
this subset arrangement. Further, when Congress
got around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to
undertake holistic statutory interpretation. Misled
by the parties� briefing, the panel also neglected this
effort. Another difficulty is the Ninth Circuit�s
adoption of a similar, non habitat interpretation of
�unoccupied critical habitat.� See Bear Valley Mut.
Water Co. v. Jewell, 790 F.3d 977, 993�94 (9th Cir.
2015). Nevertheless, given the significance of this
case and the fact that the law is clear beyond dispute,
it was our court�s duty to �state what the law is.�
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A. A Species� Critical Habitat Must Be a
Subset of the Species� Habitat

The ESA states that the Service

shall, concurrently with making a
determination under paragraph (1) that
a species is an endangered species or a
threatened species, designate any habitat
of such species which is then considered to
be critical habitat ࡕ and ... may, from
time-to-time thereafter as appropriate,
revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this
operative provision, must first be �any habitat of
such species.� The fact that the statutory definition
of �critical habitat,� on which the entirety of the
panel opinion relies, includes areas within and
without those presently �occupied� by the species
does not alter the larger fact that all such areas must
be within the �habitat of such species.�

This is not the only time Congress drew this
distinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
required, inter alia, where agency activities would be
likely to �result in the destruction or adverse
modification of habitat of such [endangered or
threatened] species which is determined by the
Secretary, after consultation as appropriate with
affected States, to be critical[.]� Id. (emphases added).
There, too, Congress separated out the �critical�
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portion of the habitat from the general �habitat of
such species.� In other provisions, Congress
reiterated its focus on species� habitats.  See, e.g., id.
§ 1533(a)(1)(A) (listing �curtailment of [a species�]
habitat� as a factor in determining whether the
species is endangered or threatened); id. § 1537(b)(3)
(requiring the Service to encourage foreign persons to
develop and carry out �conservation practices
designed to enhance such fish or wildlife or plants
and their habitat�); id. § 1537a(e)(2)(B) (requiring the
Service to cooperate with foreign nations in
�identification of those species of birds that migrate
between the United States and other contracting
parties, and the habitats upon which those species
depend�).

The ESA�s implementing regulations also
distinguish between the designations of �critical
habitat� and �habitat.�2 For instance, section 402
begins by explaining its �scope� in terms of critical
habitat: it �interprets and implements� section 7 of
the ESA, which �imposes requirements upon Federal
agencies regarding endangered or threatened species
... and habitat of such species that has designated as
critical (�critical    habitat�).�  50 C.F.R. § 402.01(a).
Section 402.01 goes on to list what measures are
required to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32
(emphasizing the ESA requires agencies to ensure that their
actions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be critical�);
7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency
consultation, referring to �impacts to endangered or
threatened species and their habitats�).

The bottom line is that the ESA�s text and
implementing regulations unequivocally establish
that only �habitat of such species� may be designated
as critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their
habitat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the
definition of �critical habitat.�

The Service�s first task is accordingly to
determine whether the land under consideration for
critical-habitat designation is �habitat of such
species.� �Habitat� is defined as �the place where a
plant or animal species naturally lives and grows.�
Webster�s Third New International Dictionary 1017
(1961). See also The Random House Dictionary of the
English Language 634 (1969) (�[T]he kind of place
that is natural for the life and growth of an animal or
plant[.]�); Habitat, Black�s Law Dictionary (10th ed.
2014) (�The place where a particular species of
animal or plant is normally found.�). The question
thus becomes whether the land under consideration
for critical-habitat designation is where the species
at issue naturally lives and grows or would naturally
live and grow. Only after the Service has answered
that question affirmatively can it assess whether the
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species� habitat meets the statutory definition of
�critical habitat.�

B. The Evolution of the ESA Confirms
that Limiting a Species� Critical
Habitat to the Species� Habitat Was
Intentional

Congress�s limitation of critical-habitat
designations to the �habitat of such species� was no
accident. This limitation can be traced back to the
original text of the ESA, which in 1973 contained only
two sentences on section 7 consultation, one of which
briefly mentioned critical habitat:

All other Federal departments and
agencies shall, in consultation with and
with the assistance of the Secretary,
utilize their authorities in furtherance
of the purposes of this Act by carrying
out programs for the conservation of
endangered species and threatened
species listed pursuant to section 4 of
this Act and by taking such action
necessary to insure that actions
authorized, funded, or carried out by
them do not jeopardize the continued
existence of such endangered species and
threatened species or result in the
destruction or modification of habitat of
such species which is determined by the
Secretary, after consultation as
appropriate with the affected States, to
be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,
§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
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predecessor provision, like the current consultation
requirements, refers to the destruction or
modification of �habitat of such species which is
determined by the Secretary. . . to be critical.�3 From
the very beginning, Congress rooted the concept of

3 Preservation of species� habitat was an early goal of
various interest groups. See, e.g., Endangered Species: Hearings
on H.R. 37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669,
H.R. 2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R.
2169, and H.R. 4758 Before the Subcomm. on Fisheries and

Wildlife Conservation and the Environment of the H. Comm. on
Merchant Marine and Fisheries, 93d Cong. 241 (1973) (statement
of A. Gene Gazlay, Director, Michigan Department of Natural
Resources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are needed,
the maintenance of suitable habitat is vital to the restoration of
threatened wildlife.�); id. at 258 (statement of Society for Animal
Protective Legislation: �Rare and endangered animals should be
protected in their natural habitat to the greatest extent
possible.�); id. at 271 (statement of Howard S. Irwin, President,
New York Botanical Garden: �[T]he most serious aspect of the
preservation of endangered species of plants is the preservation
of their habitats.�); id. at 299, 301 (statement of Tom Garrett,
Wildlife Director, Friends of the Earth: �It should be obvious to
any of us that if we do not preserve the habitat of species, and
the integrity of biotic communities, whether or not plants or
animals are protected from deliberate molestation becomes,
eventually, academic. . . . I would like to emphasize again that it
is ultimately immaterial whether or not an animal is deliberately
molested if its habitat is not preserved.�); id. at 326 (statement
of Milt Stenlund, Supervisor of Game, Minnesota Department of
Natural Resources: �[M]ore importance should be placed on the
habitat of the endangered species. . . . While we may be concerned
about the animal and greatly concerned about man�s effect on the
animal, I am convinced that we should be more concerned about
the country, the habitat, in which the wolf lives. . . . In any
endangered species program, I would like the committee to
consider the fact that the habitat in which the endangered
species live could be far more important than protection of the
animal itself.�).
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critical habitat in the relevant species� actual habitat.

Controversial decisions including Tennessee
Valley Authority v. Hill, 437 U.S. 153 (1978),
prompted Congress in 1978 to revisit the definition
of critical habitat and the role of consultation. 4As
relevant here, Congress amended section 1533 to
require the Service at the time of listing an
endangered or threatened species to �specify any
habitat of such species which is then considered to be
critical habitat.� Endangered Species Act
Amendments of 1978, Pub. L. No. 95-632, § 11, 92
Stat. 3751, 3764 (1978). Congress�s reference to the
�habitat of such species� as a prerequisite to a
(usually) narrower critical-habitat designation was,
in fact, not new at all. It had been in the ESA since
its inception and had become widely accepted as a
bedrock principle. That principle�plain from both
text and history�is that the Service may only
designate a species� habitat as critical habitat.

Further, this distinction is embodied in the
operative provision, which tells the Service what to
do: it �shall, concurrently with [determining to list a
species as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphases added). The definition of critical habitat,
in contrast, pertains only to one term in this
provision. Critical habitat is not necessarily all
habitat, but its irreducible minimum is that it be

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments
indicates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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habitat. A diagram explains this statutory plan:

Figure 1: Under the ESA, a species critical habitat is
necessarily a subset of the species habitat

 

C. By Holding that �Critical Habitat�
Has No Habitability Requirement, the
Panel Majority Contradict the ESA�s
Plain Language

What went awry with the panel majority
opinion? The majority overlook section
1533(a)(3)(A)(i) completely. This unfortunate
oversight was no doubt abetted by the facts that the
Service�s Final Designation fails to quote that
operative provision, and the parties, for differing
tactical reasons, did not call this obvious matter of
statutory interpretation to the panel�s attention.
Consequently, the majority�s construction of the law
derives solely from the definition of �critical habitat�
and results in the following incorrect view of the ESA:
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Figure 2:  The panel majority�s erroneous belief that
the ESA has no habitability requirement means that,

as the panel majority held here, land that is
uninhabitable by a species can nonetheless be its

critical habitat.

The ESA sets out the following path for the critical-
habitat designation process: (1) determine whether the
land in question is the species� habitat; (2) if so,
determine whether any portion of that land meets the
definition of critical habitat; and (3) if so, designate
that portion of the species� habitat as its critical
habitat.  Erroneously, the panel majority begin and
end with the definition of critical habitat, asking only
whether the land in question�even if uninhabitable
by the species�satisfies the definition. That reasoning
is fundamentally at odds with the ESA�s text, properly
read, and its regulations. The panel majority wound
up sanctioning the oxymoron of uninhabitable critical
habitat based on an incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer this
exact textual analysis in their habitability arguments,
they waived it. Second, adopting this interpretation
would conflict with a Ninth Circuit decision. Neither
of these objections should be persuasive. The first
objection�that this textualist argument was
waived�is easily disposed of. Throughout this
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litigation, the habitability issue, and the landowners�
argument that the ESA requires a species� critical
habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability
requirement� in the ESA. This court traditionally
declines to address an issue only if it is not
�adequately� briefed. See, e.g., United States v.
Copeland, 820 F.3d 809, 811 n.2 (5th Cir. 2016).
Given the record, briefing, and panel majority�s
sweeping dismissal of a habitability requirement,
the landowners� preservation of the habitability issue
is anything but inadequate. Second, the logical
consequence of accepting    the objection would be
that litigants could force courts to interpret statutory
provisions in isolation by briefing arguments related
only to those provisions. That result would conflict
with our duty to consider statutory text in light of the
statutory context. See, e.g., Serna v. Law Office of
Joseph Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th
Cir. 2013) (�[T]he meaning of statutory language,
plain or not, depends on context.� (quoting King  v.
St. Vincent�s Hosp., 502 U.S. 215, 221 (1991)));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 167 (2012) (�The
text must be construed as a whole.�). Finally, relying
on waiver would create a nonsensical world where
the panel majority could cite statutory context and
related regulations to say no habitability
requirement exists,5 but a reviewing court could not
cite the same context and related regulations to say a

5 Markle Interests, 827 F.3d at 468 (�There is no habitability
requirement in the text of the ESA or the implementing
regulations.�).
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habitability requirement does in fact exist.  This
objection is meritless

The second objection�that accepting this
statutory argument would conflict with the Ninth
Circuit�s view�is simply a consequence of a more
precise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell,  790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not
because they are its habitat, but because they are
�the primary sources of high quality coarse sediment
for the downstream occupied portions of the Santa
Ana River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the
plaintiffs� argument that the areas did not qualify as
critical habitat because they are uninhabitable. Id.
The court believed that �[t]here is no support for this
contention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or
implementing regulations for a habitability
requirement� line is plainly wrong.

Second, enforcing the ESA�s habitat provisions
as written would not diminish the statute�s
protection of life-sustaining features that lie outside
a species� critical habitat. the Ninth Circuit appeared
to assume that critical- habitat designation of those
unoccupied, uninhabitable areas was the only means
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of protecting the life-sustaining features. That is
incorrect. Section 7 consultation is required to ensure
that �any action authorized, funded, or carried out
by� a federal agency is �not likely� to �result in the
destruction or adverse modification of habitat of
[endangered or threatened] species which is
determined . . . to be critical.� 16 U.S.C. § 1536(a)(2).
Note that the �action� targeted by section 7 does not
have to occur on designated critical habitat to trigger
section 7 consultation; it only has to have the
potential to affect critical habitat. Thus, if a
landowner requested a permit to develop the
unoccupied areas in Jewell in a way that might be
likely to result in the destruction or adverse
modification of the sucker�s critical habitat
downstream, an agency could not issue that permit
without first going through section 7 consultation,
regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless
remained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

*  *  *

For these reasons, the panel majority were
wrong to say that the ESA contains no habitability
requirement. Correcting this error requires only
three simple statements: (1) the ESA requires that
land proposed to be designated as a species� critical
habitat actually be the species� habitat�a place
where the species naturally lives and grows or could
naturally live or grow; (2) all parties agree that the
dusky gopher frog cannot inhabit�that is, naturally
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live and grow in�Unit 1; therefore, (3) Unit 1 cannot
be designated as the frog�s critical habitat.

III. Even Assuming No Habitability
Requirement Exists, the Panel Majority
Decision Is Wrong on the Standard for
Unoccupied Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)-(ii) without
reference to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is not
for two reasons. First, the panel majority�s test for
unoccupied critical habitat is less stringent than the
test for occupied critical habitat. That less stringent
test conflicts with the ESA�s text, drafting history, and
precedent; together, these confirm the commonsense
notion that the test for unoccupied critical habitat is
designed to be more stringent than the test for occupied
critical habitat. Second, although the majority opinion
appears to recognize the dangerous breadth of its
oxymoronic holding, it fails to offer any real limiting
principles. The Service itself has actually rejected one
suggested limitation, and the others are inapposite and
toothless. Judge Owen�s dissent well dissected these
problems, but I add somewhat to her reasoning.

A. The Test for Unoccupied Critical
Habitat Is Supposed to Be More
Demanding than the Test for Occupied
Critical Habitat

Suppose a dusky gopher frog camped out, by
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chance, on Unit 1. Maybe he got there after hiding from
some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of the
relevant physical or biological features� essential to the
frog�s conservation.        Markle Interests, 827 F.3d at
468 (quoting Markle Interests, LLC v. U.S. Fish &
Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).
Unit 1 lacks several of these essential features.

According to the panel majority, however, Unit
1 is �critical habitat� despite being unoccupied by  the
frog. Focusing solely on  the presence of  a single
allegedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as
critical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive reading
signals a huge potential expansion of the Service�s
power effectively to regulate privately- or State-owned
land. Tested against the ESA�s text, drafting history,
and precedent, however, that reading is incorrect.

 

1. The ESA�s Text

The ESA�s text dictates that the unoccupied
critical habitat designation is different and more
demanding than occupied critical habitat
designation. Occupied critical habitats are �specific
areas . . . on which are found those physical or
biological features . . . essential to the conservation of
the species[.]� 16 U.S.C. § 1532(5)(A)(i) (emphasis
added). Unoccupied critical habitats, in contrast, are
�specific areas. . . [that] are essential for the
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conservation of the species.� Id. § 1532(5)(A)(ii)
(emphasis added). Congress deliberately
distinguished between the two. For occupied
habitat, the relevant specific areas contain physical
or biological features essential to the conservation of
a species. For unoccupied habitat, the specific areas
themselves must be essential for the species�
conservation.

Flowing from the difference in terminology
between �features� and �areas,� the burdens
underlying the two types of designation are also
different. A �feature� is defined as �a marked
element of something� or a �characteristic.�6 �Area�
is defined as �a clear or open space of land� or �a
definitely bounded piece of ground set aside for a
specific use or purpose.7  Given the narrower scope
of �feature� than �area,� it should be easier to prove
two or three specific features are essential to a
species� conservation (the occupied habitat
standard) than an entire area (the unoccupied
habitat standard). Suppose a eucalyptus tree is
located in my yard. Whether the tree�a feature of
my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a
specific �area��is �essential� to the species�
conservation would be a more substantial

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language 520
(1969) (�a prominent or conspicuous part or characteristic�).
7 Webster�s Third New International Dictionary 115 (1986). See
also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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undertaking. That analysis would assess not only
the tree�s attributes, but also the attributes of every
constituent part�essential to the species�
conservation or not�of my homestead. The analysis
of an entire (unoccupied) area thus entails a broader
and more complex investigation than an analysis of
two or three features present in an area already
occupied by the species.  This is what the ESA
requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical
habitat, but a regulation stepped in to define critical
habitat as

any air, land, or water area (exclusive of
those existing man-made structures or
settlements which are not necessary to
the survival and recovery of a listed
species) and constituent elements
thereof, the loss of which would
appreciably decrease the likelihood of
the survival and recovery of a listed
species or a distinct segment of its
population. The constituent elements of
critical habitat include, but are not
limited to: physical structures and
topography, biota, climate, human
activity, and the quality and chemical
content of land, water, and air. Critical
habitat may represent any portion of the
present habitat of a listed species and
may include additional areas for
reasonable population expansion.
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Interagency Cooperation, 43 Fed. Reg. 870, 874�75
(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.

When Congress took up the critical habitat
issue in 1978, members of both Houses expressed
concerns about the Service�s broad definition and its
potential to expand federal regulation well beyond
occupied habitat.8 Not only did House and Senate
members criticize the regulation, but Congress�s final

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the
Committee on Merchant Marine and Fisheries reported H.R.
14104, which defined critical habitat largely according to the
Service�s regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as
reported by H.R. Comm. on Merchant Marine & Fisheries, Sept.
25, 1978). But it conspicuously excluded any reference to
�additional areas for reasonable population expansion.� See id.

The committee report explains the deliberate exclusion by
instructing �the Secretary [to] be exceedingly circumspect in the
designation of critical habitat outside of the presently occupied
area of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and
Public Works complained that the �Service is now using the same
criteria for designating and protecting areas to extend the range
of an endangered species as are being used in designation and
protection of those areas which are truly critical to the continued
existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems to
be little or no reason to give exactly the same status� to
unoccupied critical habitat as to occupied critical habitat. Id. at
10. The danger of this parity, in the committee�s view, was the
resulting proliferation of critical habitats, which �increases
proportionately the area that is subject to the regulations and
prohibitions which apply to critical habitats.� Id. Consequently,
the committee directed the Service to reevaluate its designation
processes. Id. 
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definition took a narrower approach to unoccupied
habitat, severing unoccupied from occupied critical
habitat and placing the respective definitions in
separate provisions.9 Mirroring the respective Houses�
proposals, 10Congress defined occupied critical habitat
in terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that
unoccupied critical habitat is a narrower concept
than occupied critical habitat. In Arizona Cattle
Growers� Ass�n v. Salazar, 606 F.3d 1160 (9th Cir.
2010), the Ninth Circuit considered whether the
Service �unlawfully designated areas containing no
[Mexican spotted] owls as �occupied� habitat� instead
of unoccupied habitat. Id. at 1161. While the court
ultimately rejected this argument on the ground that
the habitat in question was in fact occupied, the
Ninth Circuit agreed that the distinction between
critical habitat designation of occupied and
unoccupied land is significant:

The statute thus differentiates
between �occupied� and �unoccupied�

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).
11 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C. § 1532).
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areas, imposing a more onerous
procedure on the designation of
unoccupied areas by requiring the
Secretary to make a showing that
unoccupied areas are essential for the
conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this
dichotomy. See Ctr. for Biological Diversity v. Kelly,
93 F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the
designation of unoccupied areas by requiring the
Secretary to make a showing that unoccupied areas
are essential for the conservation of the species.��
(quoting Ariz. Cattle Growers� Ass�n, 606 F.3d at
1163)); see also Am. Forest Res. Council v. Ashe, 946
F. Supp. 2d 1, 44 (D.D.C. 2013) (referencing �the
more demanding standard for unoccupied habitat�);
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Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F. Supp. 2d 108, 119 (D.D.C. 2004)
(�Thus, both occupied and unoccupied areas may
become critical habitat, but, with unoccupied areas,
it is not enough that the area�s features be essential
to conservation, the area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical
habitat designation.

Against this backdrop, the panel majority
misconstrue the statute and create a conflict with all
relevant precedent. First, the panel majority read the
word �areas� out of the definition of unoccupied
critical habitat��specific areas .  .  .  [that]  are
essential  for  the  conservation  of  the  species.� 16
U.S.C. § 1532(5)(A)(ii). The majority conclude that if
one feature essential to a species� conservation is
present in a specific area, then that specific area is
�essential� for the conservation of the species. Markle
Interests, 827 F.3d at 472 n.20. Congress, however,
addressed features only with respect to occupied
habitat. See 16 U.S.C. § 1532(5)(A)(i). With respect to
unoccupied habitat, Congress adopted the far more
expansive term �area.�   The panel majority�s   test�
the existence of one essential feature renders the
area on which the feature exists essential to a
species� conservation�collapses the definitions
together by smuggling �feature� into the definition of
unoccupied critical habitat.

Second, the panel majority�s statutory
interpretation not only disserves the Congressional
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purpose and relevant precedent�it is the opposite of
what Congress declared. The majority say in one
breath that proper designation of occupied critical
habitat requires the existence of all physical and
biological features essential to a species�
conservation, but in the next breath they say that
proper designation of unoccupied critical habitat
requires only the existence of a single such feature.
See Markle Interests, 827 F.3d at 468, 472 n.20. This
kind of misinterpretation is, frankly, execrable, and
contrary to the Supreme Court�s Scalia-inspired and
rather consistent adoption of careful textualist
statutory exposition. (As Justice Kagan has recently
declared, �We are all textualists now.�)

Perhaps the most troubling aspect of this
interpretive issue is that the panel majority refused
to address it. The landowners argued in their
principal and reply briefs that by statute, the critical
habitat designation for unoccupied areas is more
onerous than for occupied areas, and the amici
dedicated their first argument to this point. Despite
these forceful presentations, the panel majority still
did not address the problem. Understandably, both
the landowners and the 15 States reurge the question
of statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the
landowners deserve the answer they have not yet
been given.

B. There Are No Limiting Principles in
the Panel Opinion

But even if we, too, ignored that according to
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the statute, unoccupied critical habitat must be
defined more narrowly, substantial problems would
remain. In particular, if critical habitat designation
of unoccupied areas depends only on the existence of
one feature essential to a species� conservation, then,
as Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious
concern and respond by proffering a few limiting
principles, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that
�the Service had to find that the species� occupied
habitat was inadequate before it could even consider
designating unoccupied habitat as critical.� Markle
Interests, 827 F.3d at 470. Accordingly, this
inadequacy requirement �provided a limit to the term
�essential� as it relates to unoccupied areas.� Id. See
50 C.F.R. § 424.12(e) (2012) (�The Secretary shall
designate as critical habitat areas outside the
geographical area presently occupied by a species
only when a designation limited to its present range
would be inadequate to ensure the conservation of the
species.�).  This is true, but misleading.

What the majority opinion does not
acknowledge is that as of March 14, 2016, the Service
intentionally eliminated the inadequacy requirement
from its regulations. See Implementing Changes to
the Regulations for Designating Critical Habitat, 81
Fed.  Reg.   7414,   7434   (Feb.  11, 2016) (codified at
50 C.F.R. § 424.12 (2016)). The Service found that
requirement �unnecessary and unintentionally
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limiting.� Id. Whatever limiting effect the
inadequacy requirement may have had in this case,
that effect no longer remains.

2. Future �Undesignation� of
Critical Habitat

A second alleged limiting principle is that �the
ESA limits critical- habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
n.21.  In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may
sometime thereafter be �undesignated.�

That reasoning essentially approves the
Service�s strong-arming private landowners into a
catch-22. With their land saddled by a critical-
habitat designation, private landowners have two
choices: (1) refuse to cooperate with federal
authorities but suffer the consequences by not being
allowed to develop their land when federal permits
are required, or (2) acquiesce in federal activity on
their land to further the Service�s interests. That it is
theoretically possible for the critical habitat
designation to be removed sometime in the future
simply ignores the landowners� core concern that
Unit 1 should have never been designated as critical
habitat in the first place. This proposed limiting
principle limits only the landowners and utterly
misses the point.
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3. �Scientific Consensus As to the
Presence and Rarity of a Critical
(and Difficult to Reproduce)
Feature�

The panel majority proffer �rarity� as their
third limiting principle. The panel majority �hold[]
only� that property unoccupied by and unsuitable for
the species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as to
the presence and rarity of a critical (and difficult to
reproduce) feature� that is �essential for the
conservation of the dusky gopher frog.� Markle
Interests, 827 F.3d at 471. The panel majority insist
that they create no �generalized [one-feature] rule�
and focus only on the facts �in this case� which concern
a critical �rare� feature. Id. at 472 n.20. This attempt
to articulate a limiting principle is ungrounded and
illusory.

To begin with, the roots of this limiting
principle are dubious. If this were truly a limiting
principle, one would expect it to play an important role
in the panel majority�s analysis. Yet the words �rare�
and �rarity� appear only five times in the panel
majority opinion. Even that number is deceptive
because one of the appearances is in the sentence
quoted above that claims rarity as a limiting
principle,12 and the remaining four appearances

12 Markle Interests, 827 F.3d at 471.
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merely reference the Service�s statements13�leaving
zero instances where the panel majority expressly
builds its analysis on �rarity.� Limiting principles
should arise not from factual recitations, but instead
from considered, original analysis of how a decision
turns on the presence and absence of these facts.
Therefore, without any analysis as to how a feature�s
rarity is critical to the panel majority�s holding (and
how lack of rarity would have made a difference), it is
unclear how the scope of this opinion could be limited
to cases involving rare, difficult-to-reproduce features.

This purported limiting principle is more
dubious still. For all of the panel majority�s dismissals
of the landowners� and Judge Owen�s arguments for
their alleged lack of a textual basis in the ESA,14 one

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quoting
the Service�s conclusion that Unit 1 provides �[b]reeding habitat
for the dusky gopher frog in a landscape where the rarity of that
habitat is a primary threat to the species[.]�); id. at 472 n.20
(referring to the Service�s �summarizing [of] the scientific
consensus [on] the rarity of� the ponds).
14 See, e.g., id. at 468 (�The statute does not support this
argument. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for
designating unoccupied land with the standard for designating
occupied land.�); id. (�Thus, the plain text of the ESA does not
require Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
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would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again. As
with the word �feature,� the words �consensus,� �rare,�
�rarity,� �difficult,� and �reproduce� appear nowhere in
the unoccupied critical habitat definition. See 16 U.S.C.
§ 1532(5)(A)(ii). One must question the validity of a
purported limiting principle that is unmoored from the
ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature
difficult enough to reproduce? What is a sufficient
�scientific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a test
not rooted in statutory text. So long as the Service
claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C. §
1533(b)(2)), it is easy to predict that judges will, like
the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Action
Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th
Cir. 2010) (�Where an agency�s particular technical
expertise is involved, we are at our most deferential in
reviewing the agency�s findings.�). This limiting
principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but in
reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the

support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability� test
introduced by the dissent . . . .�).
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panel majority�s one- feature-suffices standard, the
Service�s critical habitat designation power is virtually
limitless. Here is a sample of physical and biological
features that the Service has deemed essential to
species� conservation: �[i]ndividual trees with potential
nesting platforms,�15 �forested areas within 0.5 mile
(0.8 kilometer) of individual trees with potential
nesting platforms,�16 �aquatic breeding habitat,�17

�upland areas,�18 and �[a] natural light regime within
the coastal dune ecosystem.�19 These are just a few of
a myriad of commonplace �essential physical and
biological features� that the Service routinely lists in
its critical habitat designations. With no real limiting
principle to the panel majority�s one-feature-suffices
standard, there is no obstacle to the Service�s claiming
critical habitat wherever �forested areas� or �a natural
light regime� exist. According to the majority opinion,
the Service has the authority to designate as critical
habitat any land unoccupied by and incapable of being
occupied by a species simply because it contains one of
those features.

In the end, none of the panel majority�s
proffered limiting principles is persuasive, and its
opinion threatens to expand the Service�s power in an

15 Determination of Critical Habitat for the Marbled Murrelet, 81
Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).
16 Id. 
17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).
18 Id. 
19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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�unprecedented and sweeping� way. See Markle
Interests, 827 F.3d at 481 (Owen, J., dissenting).
Paraphrasing Justice Scalia, �this wolf comes as a
wolf.� Morrison v. Olson, 487 U.S. 654, 699 (1988)
(Scalia, J., dissenting).

IV. The Panel Majority Play Havoc with
Administrative Law by Declaring the
Service�s Decision Not to Exclude Unit 1
Non- Judicially Reviewable

Agency action is presumptively judicially
reviewable. Justice Kagan, writing for a unanimous
Court two years ago, made precisely this point when
she noted that �this Court has [] long applied a strong
presumption favoring judicial review of
administrative action.� Mach Mining, LLC v. EEOC,
135 S. Ct. 1645, 1653 (2015). The panel majority
jettisoned that rule to find unreviewable the
Service�s decision not to exclude Unit 1 from critical
habitat despite serious potential economic
consequences. More confounding still, the panel
majority contradict the Supreme Court�s statement
in Bennett v. Spear, 520 U.S. 154 (1997) that the
Service�s ultimate decision is reviewable for abuse of
discretion.  After providing background, I explain
these problems.

A. Background

Before the Service may designate critical
habitat, the Service is required to consider various
impacts that would flow from critical-habitat
designation:

The Secretary shall designate critical
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habitat, and make revisions thereto,
under subsection (a)(3) of this section
on the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impact, of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part of
the critical habitat, unless he
determines, based on the best scientific
and commercial data available, that
the failure to designate such area as
critical habitat will result in the
extinction of the species concerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report
to fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its
methodology and the serious potential economic
impacts of critical-habitat designation. Report at 1�
59. One shocking fact is that the landowners could
suffer up to $34 million in economic impact. Report
at 59. Another shocking fact is that there is virtually
nothing on the other side of the economic ledger. The
Final Designation emphasized that the report
�discusses the potential economic benefits associated

20 The report is available here: https://www.regulations.gov
/document?D=FWS-R4-ES-2010-0024-0157. The page numbers
cited above refer to the page numbers of the PDF.
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with the designation of critical habitat.� Final
Designation, 77 Fed. Reg. at 35,141.  That discussion
appears on all of about two pages in the report, and
speculates that such benefits may come from
�individuals� willingness to pay to protect
endangered species� and �the public [] hold[ing] a
value for habitat conservation.� Report at 60�62.
Other benefits, the report claimed, might include
�open space,� �[s]ocial welfare gains [] associated
with enhanced aesthetic quality of habitat,� and
�[d]ecreased development.� Report at 61. Given the
weakness and speculative nature of these purported
benefits, it is unsurprising that this discussion was
relegated to the very end of the report. The report
ends�abruptly with no weighing or comparison of
costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the
report and attempted to remedy them in the Final
Designation, as it explained that �the direct benefits
of the designation [of critical habitat for the dusky
gopher frog] are best expressed in biological terms.�
Final Designation, 77 Fed. Reg. at 35,141. The
Service continued, �Our economic analysis did not
identify any disproportionate costs that are likely to
result from the designation. Consequently, the
Secretary is not exercising his discretion to exclude
any areas from this designation of critical habitat for
the dusky gopher frog based on economic impacts.�
Id.
 The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are best
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expressed in biological terms, but the Service never
explained �in biological terms� how designation of
Unit 1 as critical habitat would directly benefit the
dusky gopher frog. Second, the Service said there
were no �disproportionate costs,� but the Service
never performed a comparison of the relevant costs.
Yet the Service �[c]onsequently� based its decision
not to exclude Unit 1 from critical habitat on those
two  statements. Final Designation, 77 Fed. Reg. at
35,141. �At the very least,� the landowners thus
argued, �a reviewing court could consider whether
the Service �offered an explanation for its decision
that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise��
(quoting Motor Vehicle Mfrs. Ass�n of U.S. v. State
Farm Mut. Auto. Ins., 463 U.S. 29, 42 (1983)). The
landowners summarized their argument on the
Service�s failure to provide adequate reasons as
follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as to
Unit 1. As currently framed, the decision is plainly
arbitrary.� The panel majority disposed of this issue
by holding that �the Service�s bottom-line conclusion
not to exclude Unit 1 on the basis of [] economic impact
is not reviewable.�Markle Interests, 827 F.3d  at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision
to not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not
reviewable.�  Id. at 474.

B. Problems with the Panel Majority
Opinion

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix C-42

The panel majority falter at the starting line
by never recognizing or applying the�as Justice
Kagan put it� �strong presumption favoring judicial
review of administrative action.� Mach Mining, LLC,
135 S. Ct. at 1653. This presumption �is not easily
overcome,� Gulf Restoration Network v. McCarthy,
783 F.3d 227, 235 (5th Cir. 2015), and it is certainly
not overcome by the panel majority�s nod to Heckler
v. Cheney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement
discretion.21

But more troubling still, the panel majority�s holding
places this court in tension with the Supreme Court,
which has previously stated that the Service�s
ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s
consideration of economic impact of critical-habitat
designation is mandatory, not discretionary. The
Service had based its argument in favor of discretion
on the ESA�s permissive language: �[t]he Secretary

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After all,
the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It
mandates consideration of economic impacts, national security
impacts, and any other relevant impacts of critical-habitat
designation. See 16 U.S.C. § 1533(b)(2). And the decision to
exclude an area is based on cost-benefit analysis. Id. 
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may exclude any area from critical habitat if he
determines that the benefits of such exclusion
outweigh the benefits of specifying such area as part
of the critical habitat.�  Id. (quoting 16 U.S.C. §
1533(b)(2)). The Court rejected that argument,
stating that �the fact that the Secretary�s ultimate
decision is reviewable only for abuse of discretion does
not alter the categorical requirement that, in arriving
at his decision, he �tak[e] into consideration the
economic impact and any other relevant impact,� and
use �the best scientific data available.�� Id. (quoting
16 U.S.C.§ 1533(b)(2)). In other words, regardless
whether the Service properly considers economic
impact, the Service�s ultimate decision regarding
designation of critical habitat is reviewable for abuse
of discretion.

The panel majority opinion clashes with
Bennett�s holding that the Service�s �ultimate
decision� is reviewable for abuse of discretion. Oddly
(given the panel majority�s numerous references to
Bennett, see Markle Interests, 827 F.3d at 460, 462,
464, 474), the panel majority never confront, much
less distinguish, Bennett. But it is telling that
intervenors on the side of the Service�the Center
for Biological Diversity and the Gulf Restoration
Network�acknowledged, citing Bennett, that
�[e]ven if the decision not to exclude could be
reviewed, FWS�s decision can be reversed only if it
abused its discretion.� The panel majority never
engaged Bennett�s clear signal that the Service�s
decision is reviewable.

The landowners maintain that the Service�s
decision to include Unit 1 was procedurally flawed,
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and, pursuant to the presumption of judicial review
and Bennett, that decision is judicially reviewable,
if only under the narrow arbitrary and capricious
standard. The panel majority�s refusal to conduct
judicial review is insupportable and an abdication of
our responsibility to oversee, according to the APA,
agency action.

V. Conclusion

Each of the three issues highlighted in this
dissent illustrates the importance of further review.
The panel majority�s non-textual interpretations of
the ESA misconstrue Congress�s efforts to prescribe
limits on the designation of endangered species�
habitats and encourage aggressive, tenuously based
interference with property rights. The majority�s
disregard for the presumption of judicial review,
effectuated in the ESA�s text and by Bennett,
deprives states and private landowners of needful
protection by the federal courts.

For these reasons, I respectfully dissent.
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Filed
February 7, 2013

 
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA
 

CIVIL ACTION NO.

MARKLE  INTERESTS, LLC,
 

               Plaintiff,
v.
 
UNITED STATES FISH AND
WILDLIFESERVICE, DANIEL
M.  ASHE, Director of United
States Fish and Wildlife
Service, in his official capacity;
United States DEPARTMENT
OF INTERIOR; and, KENNETH

SALAZAR, Secretary of the
Department of Interior, in his
official capacity

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIE

 
INTRODUCTION

1. This is an action for declaratory
judgment and injunctive relief against Defendants for
violating federal statutes and the U.S. Constitution.
By final rule, dated June 12, 2012, 77 Fed. Reg. 35118,
et seq., Defendants, through the U.S. Fish and Wildlife
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Service, designated critical habitat for the dusky
gopher frog (previously Mississippi Gopher Frog) in
violation of the Endangered Species Act (ESA), 16
U.S.C. § 1531, et seq., and the Administrative
Procedure Act (APA), 5 U.S.C. § 551, et seq., in that
the designation erroneously includes large areas of
private land that do not contain the physical and
biological features essential to the conservation of the
species and the economic analysis is invalid for failing
to properly consider the cumulative effects of the
designation. Moreover, the designation was issued
without the environmental review required by the
National Environmental Policy Act (NEPA), 42 U.S.C.
§ 4321, et seq., and in excess of constitutional
authority under the Commerce Clause, U.S. Const.
art. 1, § 8, cl. 3. Defendants‟ actions are contrary to

law and must be set aside.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331
(federal question jurisdiction); 16 U.S.C. § 1540(c) and
(g) (actions arising under the citizen suit provision of
the Endangered Species Act); and 5 U.S.C. § 702
(providing for judicial review of agency action under
the Administrative Procedure Act).

3. Plaintiff, Markle Interests, LLC
(Markle), satisfied the notice requirement of the
Endangered Species Act citizen suit provision, 16
U.S.C. § 1540(g)(2). More than 60 days ago, by letter
dated September 27, 2012, Markle provided
Defendants written notice of the violations that are
the subject of this complaint in accordance with 16
U.S.C. § 1540(g)(2)(C). The notice is attached as
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Exhibit 1 and is incorporated herein by reference.
Defendants have not responded to this notice or taken
any action to withdraw the final rule at issue here, or
to otherwise remedy their violations of law.

4. An actual, justiciable controversy now
exists between Markle and Defendants. Relief is
proper under 28 U.S.C. § 2201 (authorizing
declaratory relief) and § 2202 (authorizing injunctive
relief).

5. The federal government has waived
sovereign immunity in this action under 16 U.S.C. §
1540(g) and 5 U.S.C. § 702.

6. Markle has exhausted all administrative
remedies.

7. Venue is proper in this Court under 28
U.S.C. § 1391(e) in that a substantial part of the
events or omissions giving rise to the claim occurred,
or a substantial part of property that is the subject of
the action is situated in this district.

PARTIES

Plaintiff

8. Markle Interests, LLC, is a limited
liability company that owns an undivided interest in
forested property identified in the final rule as Unit 1 in
St. Tammany Parish, Louisiana, and included as
critical habitat for the dusky gopher frog. This
designation imposes significant regulatory burdens on
the property such that costly federal approval may be
required for any activity deemed to affect the species,
including adverse habitat modification. In addition to
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these regulatory burdens, the destination of Unit 1 as
critical habitat results in a drastic reduction in value
and limits the usability and saleability of the property.

Defendants

9. Defendant United States Department of
Interior (Department) is an agency of the United States.
Congress has charged the Department with
administering the Endangered Species Act for certain
species, including the dusky gopher frog.

10. Defendant Kenneth Salazar is Secretary
of the United States Department of Interior (Secretary).
He oversees the Department‟s administration of the

Endangered Species Act and is sued in his official
capacity.

11. Defendant United States Fish and
Wildlife Service (Service) is an agency of the United
States Department of Interior. The Service has been
delegated responsibility by the Secretary for day-to-day
administration of the Endangered Species Act,
including the designation of critical habitat.

12. Defendant Daniel M. Ashe is Director of
the United States Fish and Wildlife Service. He
oversees the Service‟s administration of the
Endangered Species Act and is sued in his official
capacity.

13. All of these Defendants are responsible for
the violations alleged in this complaint.
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LEGAL FRAMEWORK

Listing of Threatened or Endangered Species

14. Under Section 4 of the Endangered
Species Act, Defendants must list a species as
�threatened� or �endangered� based on certain factors
relating to habitat, overutilization, disease or
predation, existing regulatory mechanisms, or other
factors. See 16 U.S.C. § 1532(20).

15. An �endangered� species is one �which is
in danger of extinction throughout all or a significant
portion of its range.� 16 U.S.C. § 1532(6). A �threatened�
species is �any species which is likely to become an
endangered species within the foreseeable future
throughout all or a significant portion of its range.� 16
U.S.C. § 1532(20).

16. Endangered species are specifically
protected by Section 9 of the Endangered Species Act,
which, among other things, makes it unlawful for any
person to �take� such species. See 16 U.S.C. §
1538(a)(1)(B). The term �take� means to �harass, harm,
hunt, pursue, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct,�
and may include habitat modification. 16 U.S.C. §
1532(19)

Critical Habitat Designation

17. Under Section 4 of the Endangered
Species Act, when a species is listed as threatened or
endangered, Defendants must designate critical
habitat for that species �to the maximum extent
prudent and determinable.� 16 U.S.C. § 1533(a)(3)(A).

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix D-6

18. Critical habitat is defined as:

 (i) the specific areas within the geographical
area occupied by the species, at the time it is listed
in accordance with the provisions of section 4 of this
Act [15 USCS § 1533], on which are found those
physical or biological features (I) essential to the
conservation of the species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed in
accordance with the provisions of section 4 of this Act
[15 USCS § 1533], upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

.ࡕ

(C) Except in those circumstances determined
by the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
threatened or endangered species.

16 U.S.C. § 1532(5)(A)-(C).

19. �The statute thus differentiates between
�occupied‟ and �unoccupied‟ areas, imposing a more
onerous procedure on the designation of unoccupied
areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the
conservation of the species.� Ariz. Cattle Grower�s
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010).

20. The term �conservation� means the use
of all methods and procedures necessary to bring a
threatened or endangered species to �the point� at
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which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3).

21. The Secretary must

[d]esignate critical habitat . . . on the basis of
the best scientific data available and after
taking into consideration the economic impact
. . . and any other relevant impact, of specifying
any particular area as critical habitat. The
Secretary may exclude any area from critical
habitat if he determines that the benefits of
such exclusion outweigh the benefits of
specifying such area as part of the critical
habitat, unless he determines, based on the
best scientific and commercial data available,
that the failure to designate such area as
critical habitat will result in the extinction of
the species concerned.

16 U.S.C. § 1533(b)(2).

Consultation

22. Private property designated as critical
habitat is subject to federal regulation.

23. In consultation with the Secretary,
federal agencies are required to ensure that any action
they authorize, fund, or carry out �is not likely to
jeopardize the continued existence of any endangered
species or threatened species or result in the
destruction or adverse modification of [critical]
habitat of such species.� 16 U.S.C. § 1536(a)(2).

24. Section 7 of the Endangered Species Act
also requires a federal agency to consult with the
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Secretary at the request of a permit applicant, if the
applicant �has reason to believe that an endangered
species or a threatened species may be present in the
area affected by his project and that implementation
of such action will likely affect such species.� 16 U.S.C.
§ 1536(a)(3).

25. Under Section 7, the Secretary must
provide the consulting federal agency and applicant
with a Biological Opinion summarizing the basis for
the opinion and detailing how the project will impact
a species or its critical habitat. See 16 U.S.C. §
1536(b)(3)(A). If it is determined that the project is
likely to jeopardize the species‟ �continued existence�
or �result in the destruction or adverse modification of
critical habitat� of such species, the opinion must
suggest �reasonable and prudent alternatives� that
may be taken by the consulting agency or applicant to
avoid such impacts. Id. 

26. If it is determined that the �taking of an
endangered species or a threatened species incidental
to the agency action will not� jeopardize the species‟
continued existence or result in the destruction or
adverse modification of critical habitat of such species,
a written �incidental take statement� must be issued
that (1) specifies the impact of such incidental taking
on the species; (2) specifies those reasonable and
prudent measures that are necessary or appropriate
to minimize such impact; and (3), sets forth the terms
and conditions with which the  agency or applicant
must comply to implement the specified measures. 16
U.S.C. § 1536(b)(4)(B)(i), (ii) and (iv).

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix D-9

National Environmental Policy Act

27. The National Environmental Policy Act
requires federal agencies to examine the
environmental effects of proposed federal actions and
to inform the public of the environmental concerns
that went into the agency‟s decision making. Among
other things, NEPA requires �to the fullest extent
possible� all agencies of the federal government to
prepare �environmental impact statements� for any
�major federal actions significantly affecting the
quality of the human environment.� 42 U.S.C. §
4332(2)(C).

28. An environmental impact statement
must include:

(i) The environmental impact of the
proposed action, (ii) any adverse environmental
effects which cannot be avoided should the
proposal be implemented, (iii) alternatives to
the proposed action, (iv) the relationship
between local short-term uses of man‟s
environment and the maintenance and
enhancement of long-term productivity, and (v)
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.

Id.

29. The NEPA implementing regulations
provide federal agencies with the opportunity to
prepare an �environmental assessment� that either
determines that an environmental impact statement
is required or concludes with a �finding of no
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significant impact,� which terminates the agency’s
NEPA obligations. 40 C.F.R. § 1508.9.

Administrative Procedure Act

30. Pursuant to the Administrative
Procedure Act, a court must set aside agency action
that (a) fails to meet statutory, procedural, or
constitutional requirements, or (b) is  arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law. 5 U.S.C. § 706(2)(A)-(D).

31. Section 704 of the Administrative
Procedure Act states that �[a]gency action made
reviewable by statute and final agency action for
which there is no other adequate remedy in a court are
subject to judicial review.� 5 U.S.C. § 704.

U. S. Constitution

32. Commerce Clause enactments, like the
Endangered Species Act, are subject to the limits of
that power. �The Constitution grants Congress the
power to �regulate commerce.‟ Art. 1, § 8, cl. 3.
(emphasis added). The power to regulate commerce
presupposes the existence of commercial activity to be
regulated.� National Federation of Independent
Business v. Sebelius, 132 S.Ct. 2566, 2586 (2012).

FACTUAL ALLEGATIONS

Listing and Critical Habitat Designation

33. On December 4, 2001, the U.S. Fish and
Wildlife Service listed the dusky gopher frog (known
then as the Mississippi gopher frog) as an endangered
species. See 66 Fed. Reg. 62993, et seq.
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34. On June 12, 2012, the Service designated
critical habitat for the dusky gopher frog. See 77 Fed.
Reg. 35118, et seq. 

35. Although critical habitat may only
include those areas �essential to the conservation of
the species,� the Service made no finding as to the
quantity or location of habitat necessary to conserve
the gopher frog or identify �the point� at which the
protections of the ESA are no longer required.

36. The critical habitat designation covers
6,477 acres in two states, including 1,544 acres of
forested land in St. Tammany Parish, Louisiana,
known as Unit 1. Id. at 35118.

37. Unit 1 is private land in which the
Plaintiff, Markle, owns an undivided interest. Id. at
35134-35135.

38. Unit 1 is not currently occupied by the
gopher frog nor was it occupied at the time of the
listing in 2001. Id. at 35134-35135.

39. Unit 1 is not suitable for gopher frog
habitat as it does not currently contain the physical or
biological features essential to the conservation of the
species. Id. at 35135.

40. Unit 1 cannot be made suitable for
gopher frog habitat without human intervention,
including a change in land use, controlled burns to
modify the vegetation, and the transplanting of
species to the site. Id. at 35129-35130.
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41. Unit 1 landowners submitted comments
to the Service opposing the designation and
expressing their resolve not to manage Unit 1 for
gopher frog habitat. Id. at 35123.

42. The Service acknowledged that it cannot
mandate that Unit 1 be managed to make the area
suitable for gopher frog habitat. Id. at 35126.

43. The Service did not show how Unit 1�
which is unoccupied and unsuitable as habitat for the
gopher frog�is essential to the conservation of the
species.

Economic Impacts Analysis

44. In conjunction with the critical habitat
designation, the Service completed an economic
impacts analysis mandated by Section 4 of the
Endangered Species Act. See id. at 35140-35141.

45. That analysis showed that designating
Unit 1 as critical habitat could have an adverse impact
on the landowners as high as $33.9 million. See id. at
35141.

46. On the record, the Service did not
conduct a balancing analysis that weighed the
economic impact on the landowners of Unit 1 against
the benefit of including Unit 1 in the critical habitat
designation.

47. Notwithstanding the fact that Unit 1 is
unsuitable for gopher frog habitat, the Service
concluded that the �economic analysis did not identify
any disproportionate costs that are likely to result
from the designation.� Id. at 35141.
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48. The Service relied on the �baseline
approach� and did not consider the quantitative
economic impacts of the critical habitat designation
coextensively (or cumulatively) with the listing of the
gopher frog as an endangered species. Id. at 35140-
35142.

NEPA Compliance

49. The government admitted that it did not
subject the critical habitat designation for the dusky
gopher frog to review under the National
Environmental Policy Act. See id. at 35144.

APA Compliance

50. The rule designating critical habitat for
the dusky gopher frog, 77 Fed. Reg. 35118, et seq., is
the culmination of the Service‟s decision making and
constitutes final agency action.

Constitutional Compliance

51. The Service made no finding that the
designation of Unit 1 as critical habitat constitutes the
regulation of existing commercial activity as the
Constitution and U.S. Supreme Court precedent
require. See United States v. Lopez, 514 U.S. 549
(1995).

INJUNCTIVE RELIEF ALLEGATIONS

52. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 51 as though fully set forth herein.
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53. If an injunction does not issue enjoining
Defendants from enforcing the critical habitat
designation for the dusky gopher frog, Markle will be
irreparably harmed.

54. Markle has no plain, speedy, and
adequate remedy at law.

55. If not enjoined by this Court, Defendants
will continue to enforce or rely on the critical habitat
designations in derogation of Markle‟s rights.

56. Accordingly, injunctive relief is
appropriate.

DECLARATORY RELIEF ALLEGATIONS

57. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 56 as though fully set forth herein.

58. An actual and substantial controversy
exists between Markle and Defendants as to their
legal rights and duties with respect to the ESA,
NEPA, the APA, and the U.S. Constitution in the
designation of critical habitat for the dusky gopher
frog.

59. This case is presently justiciable because
Defendants‟ failure to comply with these laws is the
direct result of final agency action that has caused and
will continue to cause immediate and concrete injury
to Markle. Markle has a vital interest in knowing
whether the critical habitat designation, to which
Markle is subject, is statutorily and constitutionally
valid.
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60. Declaratory relief is therefore
appropriate to resolve this controversy.

CLAIMS FOR RELIEF

First Claim for Relief

Failure to Make Threshold Determination
for Designating Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
50 C.F.R. § 424.12(e); Alternatively, APA, 5

U.S.C. § 706)

61. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 60 as though fully set forth herein.

62. The Endangered Species Act defines
critical habitat as those areas �essential to the
conservation of the species.� 16 U.S.C. § 1532(5). In
turn, the Act defines �conservation� to mean the use
of all methods and procedures necessary to bring a
�threatened� or �endangered� species to �the point� at
which the protections of the Act are no longer
required. 16 U.S.C. § 1532(3). The Act does not define
�essential� but it is axiomatic that to determine what
is �essential to the conservation of the species,� the
Service must first identify �the point� when the
species will no longer be �threatened� or �endangered.�
That point can be identified only if the Service has
determined a viable population size and the minimum
habitat necessary to sustain that population.
However, those threshold determinations are entirely
missing from the final rule.

63. The effect of the Service‟s failure to
determine a viable population and minimum habitat

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix D-16

size is that the Service is logically incapable of
ascertaining which areas are �essential to the
conservation of the species� and whether the
designation of any particular unoccupied area is
required. See 50 C.F.R. § 424.12(e) (�The Secretary
shall designate as critical habitat areas outside the
geographical area presently occupied by a species only
when a designation limited to its present range would
be inadequate to ensure the conservation of the
species.�). In this case, there are no facts found in the
rule from which to draw a rational connection as to the
size of the critical habitat area. Without the
foundational underpinning of a viable population, no
one, including the Service, can determine whether the
areas designated as critical habitat are too much or
too little.

64. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); federal
regulation, 50 C.F.R. § 424.12(e); and, alternatively,
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

Second Claim for Relief

Failure to Apply Correct Standard
to Determine Critical Habitat

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

 
65. Markle realleges and incorporates by

reference the allegations contained in Paragraphs 1
through 64 as though fully set forth herein.

66. The Secretary does not have unfettered
discretion to designate unoccupied areas as critical
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habitat. Such areas must be �essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(ii).
Logically, this would include areas that at least
contain those physical and biological features that are
themselves �essential to the conservation of the
species.� The Service has identified such features as
Primary Constituent Elements (or PCEs). For the
dusky gopher frog, there are three: (1) ephemeral
wetland habitat; (2) upland forested nonbreeding
habitat; and (3) upland connectivity habitat. See 77
Fed. Reg. 35131. The Service maintains that all of
these PCEs are essential to the conservation of the
species. However, the Service admits that Unit 1 does
not contain all these PCEs. See id. at. 35135. In fact,
Unit 1 contains none of the PCEs essential to the
conservation of the species. Therefore, Unit 1 is
currently not suitable habitat for the dusky gopher
frog at all, let alone critical habitat.

67. Nevertheless, the Secretary included
this unoccupied area in the designation. In effect, the
Secretary designated Unit 1 as critical habitat on the
premise that the area would be essential for the
conservation of the species, if it ever did contain the
requisite PCEs. See id. But it doesn‟t now and likely
never will. The private owners have no intent to
convert their property to conservation purposes and,
according to the Service, they can‟t be compelled to do

so.

68. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix D-18

Third Claim for Relief
Inadequate Economic Analysis

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

69. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 68 as though fully set forth herein.

70. The Economic Analysis (EA) adopts the
�baseline� approach whereby the Service only
considers the qualitative impacts that occur �without
critical habitat,� such as those impacts caused by
listing of the species, whereas the incremental
impacts occurring �with critical habitat� are given a
quantitative analysis. See 77 Fed. Reg. at 35140-
35141. The result of this approach is that neither the
Service nor the public are ever provided a meaningful
cumulative economic impacts analysis. This
�baseline� approach was rejected by the Tenth Circuit
in New Mexico Cattle Growers Association v. U.S. Fish
and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
According to the Tenth Circuit, the �baseline�
approach is meaningless and inconsistent with the
language of the Act and the intent of Congress.
Therefore, that Circuit held the Economic Analysis
must consider all of the impacts of critical habitat
designation, including those impacts co-extensive
with the listing. In other words, the EA must consider
the cumulative impacts of the listing and the critical
habitat designation together, not just the incremental
impacts of the designation. (For a contrary view see
Arizona Cattle Growers� Association v. Salazar, 606
F.3d 1160 (9th Cir 2010).) In Home Builders
Association of Northern California v. Norton, 293 F.
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Supp. 2d 1 (D.D.C. 2002), the Service appears to have
represented to the court that it would follow the New
Mexico Cattle Growers� co-extensive approach in all
future critical habitat designations. But it has not
done so here.

71. Moreover, the EA failed to quantify
economic and other impacts of the designation on oil
and gas exploration, forestry, and those impacts
resulting from conservation activities such as
controlled burns.

72. By these acts or omissions Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fourth Claim for Relief
Failure to Exclude

(Violation of ESA, 16 U.S.C. § 1533(b)(2);
Alternatively, APA, 5 U.S.C. § 706)

73. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 72 as though fully set forth herein.

74. The Service acknowledged, as it must,
that Unit 1 will only become suitable habitat if the
land is managed to develop the requisite PCEs. See 77
Fed. Reg. 35135. The Service also acknowledged that
Unit 1 is comprised entirely of private land, id. at
35134-35135, and that private landowners cannot be
compelled to manage the land for recovery purposes,
id.  at 35126. In fact, because Unit 1 is unoccupied and
used for timber harvesting and has the potential for
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development of oil and gas exploration, that the
Service valued at approximately $34 million, the
private owners have no intent to convert their
property to conservation purposes. Not only do these
facts compel a finding that Unit 1 is not �essential for
the conservation of the species,� but they also compel
a finding that the benefits of exclusion outweigh the
benefits of inclusion under Section 4(b)(2) of the Act.
The Service‟s unsupported conclusion that the
�economic analysis did not identify any
disproportionate costs that are likely to result from
the designation,� 77 Fed. Reg. 35141, is arbitrary and
irrational. See Natural Resources Defense Council v.
U.S. Department of Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (�Essentially, we must ask �whether the
agency considered the relevant factors and articulated
a rational connection between the facts found and the
choice made.‟� (citation omitted)).

75. By these acts or omissions, Defendants
violated the ESA, 16 U.S.C. § 1533(b)(2); and,
alternatively, the APA, 5 U.S.C. § 706. The final rule
designating critical habitat for the dusky gopher frog
is, therefore, invalid.

Fifth Claim for Relief
Failure to Conduct NEPA Review

(Violation of NEPA, 42 U.S.C. § 4321, et seq.;
Alternatively, APA, 5 U.S.C. § 706)

76. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 75 as though fully set forth herein.

77. In its final rule designating critical
habitat for the dusky gopher frog, the Service stated
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categorically that the National Environmental Policy
Act does not apply to critical habitat designations
outside the Tenth Circuit Court of Appeals. See 77
Fed. Reg. at 35121. But the better argument is to the
contrary.

78. Neither the Endangered Species Act nor
any other statute exempts critical habitat
designations from NEPA compliance. Both the Tenth
Circuit in Catron County Board of Commissioners v.
U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir.
1996), and the D.C. District Court, in Cape Hatteras
Access Preservation Alliance v. U. S. Department of
Interior, 344 F. Supp. 2d 108 (D.D.C. 2004), have held
that critical habitat designations are subject to review
under NEPA. In Douglas County v. Babbitt, 48 F.3d
1495 (9th Cir. 1995), the Ninth Circuit parted ways
with the Tenth Circuit and held that NEPA review
was not required for critical habitat designations
where there is no physical change to the environment.
However, this case is different.

79. Contrary to Douglas County, the critical
habitat designation for the dusky gopher frog literally
calls for human interference with the environment
through management of the habitat by, among other
things, regular controlled burns. Frequent fires are
necessary to maintain the open canopy and ground
cover vegetation of the gopher frog‟s aquatic and
terrestrial habitat. See 77 Fed. Reg. 35129-35130.
These burns can have significant adverse effects on
the physical environment, including air pollution,
water pollution, loss of forest resources, and habitat
for other species. But the critical habitat designation
does not discuss these effects. That can only be done
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through the NEPA review process. Therefore,
notwithstanding the Ninth Circuit decision, and in
accordance with the Tenth Circuit decision, NEPA
review should have been undertaken here.

80. By these acts or omissions Defendants
violated NEPA, 42 U.S.C. § 4321, et seq.; and the APA,
5 U.S.C. § 706. The final rule designating critical
habitat for the dusky gopher frog is, therefore, invalid.

Sixth Claim for Relief
U.S. Constitutional Violation

(Commerce Clause, Article 1, Section 8,
Clause 3, and APA, 5 U.S.C. § 706)

81. Markle realleges and incorporates by
reference the allegations contained in Paragraphs 1
through 80 as though fully set forth herein.

82. The Service cites a long list of cases that
have upheld the agency‟s authority to regulate
intrastate, noncommercial species under the
commerce power. See 77 Fed. Reg. at 35120. However,
those cases do not address whether the agency has
authority under the Commerce Clause to regulate
private land that has no connection to the protected
species other than through the critical habitat
designation itself. The designation of Unit 1 as critical
habitat for the dusky gopher frog is contrary to U.S.
Supreme Court precedent not only because the frog is
not a regulable entity but also because the critical
habitat designation creates, rather than regulates, the
putative economic activity. See United States v. Lopez,
514 U.S. 549; United States v. Morrison, 529 U.S. 598
(2000); and, more recently, Nat�l Fed�n of Indep. Bus.
v. Sebelius, 132 S. Ct. 2566, 2573-74 (2012) (�This
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Court‟s precedent reflects this understanding: As
expansive as this Court‟s cases construing the scope

of the commerce power have been, they uniformly
describe the power as reaching �activity.‟ E.g., United

States v. Lopez, 514 U.S. at 560, 115 S. Ct. 1624, 131
L. Ed. 2d 626. The [challenged provision], however,
does not regulate existing commercial activity.�).
Simply put, the uncontested facts show that the
Service is not regulating existing commercial activity.
The regulation of Unit 1 as critical habitat is
unconstitutional because the land does not contain the
listed species or any usable habitat and any activity
on the land cannot affect the species or its habitat.

83. By these acts or omissions Defendants
violated art. 1, § 8, cl. 3, of the U.S. Constitution and
the APA, 5 U.S.C. § 706. The final rule designating
critical habitat for the dusky gopher frog is, therefore,
invalid.

PRAYER FOR RELIEF

Wherefore, Markle prays:

As to the First Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to make the
threshold determination as to the quality and location
of habitat essential to the conservation of the species
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or alternatively, that the final rule is void
under the APA, U.S.C. § 706.
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As to the Second Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to apply the proper
standard for designating critical habitat in violation of
Section 4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Third Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because the economic analysis was inadequate
in violation of Section 4(b)(2) of the ESA, 16 U.S.C. §
1533(b)(2), or, alternatively, that the final rule is void
under the APA, 5 U.S.C. § 706.

As to the Fourth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants‟ failure to exclude Unit 1
was arbitrary and irrational in violation of Section
4(b)(2) of the ESA, 16 U.S.C. § 1533(b)(2), or,
alternatively, that the final rule is void under the
APA, 5 U.S.C. § 706.

As to the Fifth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher frog
invalid because Defendants failed to comply with
NEPA, 42 U.S.C. § 4321, et seq., and the final rule is
void under the APA, 5 U.S.C. § 706.
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As to the Sixth Claim for Relief:

That this Court declare the final rule
designating critical habitat for the dusky gopher
frog invalid under the Commerce Clause, U.S.
Constitution, art. 1, § 8, cl. 3, and the final rule is
void under the APA, 5 U.S.C. § 706.

As to all Claims for Relief:

That this Court:

(a) issue a judgment and order enjoining
Defendants from enforcing or otherwise acting
pursuant to the final rule, vacating the rule, and
remanding the rule for redesignation of critical
habitat in accordance with ESA, NEPA, the APA,
and the U.S. Constitution;

(b) award Plaintiff attorneys‟ fees and costs to
the extent permitted by law; and

(c) grant such other relief as the Court shall
deem just and proper.

DATED: February 7, 2013.

Respectfully submitted,
M. REED HOPPER,
Pro Hac Vice Pending
mrh@pacificlegal.org
DANIEL A. HIMEBAUGH
Pro Hac Vice Pending
dah@pacificlegal.org
Pacific Legal Foundation
10940 NE 33rd Place, Suite 210
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Bellevue, Washington 98004
Telephone: (425) 576-0484
Facsimile: (425) 576-9565
 
ANDREW J. HARRISON, JR., T.A.
(Louisiana Bar No. 20463)
ajh@ajharrisonlawllc.com
MADELINE AHLGREN
(Louisiana Bar No. 31009)
mahlgren@ajharrisonlawllc.com
Harrison Law, LLC
One American Plaza, Suite 820
Baton Rouge, Louisiana 70825
Telephone: (225) 388-0065
Facsimile: (225) 388-0501
 
/s/ANDREW J. HARRISON, JR., ESQ.
ANDREW J. HARRISON, JR., ESQ.
(Louisiana Bar No. 20463)
Attorneys for Plaintiff, Markle Interests,
LLC
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Excerpts from Mar. 12, 2012
Public Comment on Behalf of

P&F Lumber, Etc.
 

POSITIONS OF LANDOWNERS AND FWS

Simply put, the Proposed Rule boils down to
whether the FWS should declare the Lands to be
critical habitat for the MGF under the ESA, given the
following:

1. The frog has not occupied or been seen
on the Lands since at least 1 965.1 The FWS
admits this in the Proposed Rule.2

2. The frog will never be present on the
Lands as the FWS cannot move the frog there
and the Landowners will not allow them to be
moved there, as the FWS will then require that
the Lands be burned periodically to maintain
the frogs� habitat.3 The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.4  Burning the Lands will
also create a terrible potential for loss of life and
injury as smoke and flames will drift onto LA
Highway 36, which bisects the Lands. See also
66 FR 62999 where FWS says that � ... fire is

1 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 16 and 17.
2 See, Proposed Rule at page 59783.
3 For detailed reasons on this point, see Landowners� comments
of November 23, 2011 at pages 5,6,8, 15 and 16,
and Weyerhaeuser�s comments of November 28, 2011 at page
4 See, Proposed Rule at page 59783. See, Draft Economic Analysis
page 4-3 (�The Service has indicated that in order to properly
manage the breeding sites [on the Lands], prescribed bums would
be necessary�)
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the only known management tool that will
maintain [MGF habitat].� (Emphasis added).

3. Designating the Lands as critical
habitat for the frog will utterly destroy all of the
value of the Lands and Landowners� adjacent
lands and will cost the Landowners at least
$36.3 million.5  The FWS admits this in the
Proposed Rule and in its Economic Analysis for
the Proposed Rule.6

4. The Lands do not now, and will not in
the future, contain the required �primary
constituent elements� the FWS says are needed
for the frog to live on the Lands.7 The FWS
admits this in the Proposed Rule. 8

5 For detailed reasons on this point, sec Landowners� comments
of November 23,201 I at pages 5, 6,9,10 and 19, and
Weyerhaeuser�s comments of November 28, 2011 at pages 13 and
14.
6 See, Proposed Rule at pages 59789 and 509790. See, Draft
Economic Analysis, Chapter 4.
7 For detailed reasons on this point, see Landowners� comments
of November 23,2011 at pages 4, to, 11, 13,14, 15,and 18, and
Weyerhaeuser�s comments of November 28, 2011 at pages 4-9.
8 FWS admits that the Lands do not �contain sufficient PCEs to
support ... the [MGF].� 76 FR 59780. Also sec proposed Rule at
page 59777.
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In United States v. Lopez, 514 U.S. 549, 556-57,
115 S. Ct. 1624, 131 L.Ed.2d 626 ( 1995); the US
Supreme Court defined the limits of the Commerce
Clause by mandating that (i) Congress may only
regulate an activity that �substantially affect(s)�
interstate commerce, and (ii) there must be a rational
basis for Congress� conclusion that the regulated
activity sufficiently affects interstate commerce.

The Supreme Court has also clearly stated that
the Commerce Clause cannot be extended to embrace
effects upon interstate commerce that are merely
indirect and remote. NLRB v. Jones and Laughlin
Steel, 301 U.S. 1, 37, 57 S. Ct. 615, 81 L. Ed. 893 (1937).

The FWS� attempt to regulate the �ecosystem� of
the Lands in this wholly intrastate setting for the
MGF, which has no known commercial, scientific,
tourism, food, medical or other value, and where (as
here) the MGF do not now and will not ever exist in the
future, and where the elements of its critical habitat do
not now exist and will not ever exist in the future,
defies all logic and reason. Thus, the FWS� attempt to
designate the Lands as critical habitat is plainly
unconstitutional as it constitutes an attempt by the
FWS to regulate a frog that does not occupy or exist on
the Lands. The FWS goes beyond Jones and Laughlin
Steel�s �indirect and remote� standard of in this matter
as it attempts to regulate nothingness and no
commerce or commercial link to the Lands.

The FWS does not cite any link of any sort
between the frog or the designation of the Lands as
critical habitat to commerce of any nature whatsoever,
be it travel, tourism, scientific research, or agriculture.
Indeed, the FWS cannot do this because there is

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix E-4

absolutely no such link and no commercial tie between
the designation of the Lands as critical habitat under
the ESA and the Commerce Clause. In turn, this means
that the FWS� powers under ESA to designate the
Lands as critical habitat do not pass constitutional
muster.

Under the ESA there is no �market� at all for the
MGF that applies to the Lands. Thus, this essential
element necessary to justify exertion of the Commerce
Clause power is missing. In this wholly intrastate
context, as the frog is not present on the Lands and the
frogs� habitat does not exist-- and the FWS cannot
�translocate the frogs to the Lands without the
Landowners� approval (which they will not give) or
recreate the frogs� habitat without the landowners�
approval (which they also will not give)9, the Proposed
Rule neither has nor demonstrates any

Endangered Species Act�s Precarious Perch: A Constitutional
Analysis Under The Commerce Clause And The Treaty Power, 27
Ecology L. Q. 215 (2000); Bradford C. Mank, Protecting Intrastate

Threatened Species: Does The Endangered Species Act Encroach
On Traditional State Authority And Exceed The Outer Limits Of
The Commerce Clause?, 36 Ga. L. Rev. 723 (Spring 2002).

9 The Landowners will not do this for two primary reasons: (i)
doing so will destroy the value of the lands and the value of the
Landowners� adjacent lands due to habitat modification and
required burnings to maintain it and (ii) as the FWs knows, the
Lands are subject to a long-term timber lease with Weyerhaeuser
expiring in 2043, under which Weyerhaeuser has the right to use
the Lands exclusively to grow and harvest timber. The
Landowners would thus breach the timber lease (and be required
to pay damages for the breach) by turning the Lands over to
support �translocated� frogs on the modified habitat. Both the
habitat modification and the burnings would make the Lands
wholly unusable and unsuitable for timber growing and
harvesting
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Excerpts from Nov. 23, 2011 Public Comment
on Behalf of P&F Lumber, Etc.

 
The Landowners are virtually all descendants

of John Poitevent, one of the founders of the Poitevent
& Favre Lumber Co., who acquired the lands starting
in the 1880s. The Lands have thus largely been in
family hands for well over 100 years. The current
owners wish to have their children and grandchildren
take over ownership of the Lands in the future. This
goal will be thwarted by the designation of the Lands
as critical habitat for the MGF.

The Landowners are a �small entity� under
applicable federal law. See, Draft August 17, 2011
Economic Analysis of Critical Habitat Designation for
the Mississippi Gopher Frog published along with the
Proposed Rule (the �DEA�) (page A-5) at Federal
Register Docket ID: FWS-R4-ES-2010-0024. The
provisions of the DEA are incorporated herein.

Weyerhaeuser Company leases the Lands from
the Landowners under its long term timber lease
expiring in 2043 to grow and harvest timber,
primarily pine sawtimber. The Landowners will
continue employing the same silviculture methods
and techniques employed by Weyerhaeuser after the
timber lease expires in 2043 if the Lands are
designated as critical habitat so that the Landowners
may obtain some economic benefit from them, unless
they are developed by the Landowners sooner if the
Lands do not become critical habitat for the MGF.
Thus, as is amply demonstrated in this letter of
comment, because the Lands do not now contain the
�primary constituent elements� to permit the MGF to
exist on the Lands-- and, indeed, the FWS in the
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Proposed Rule concludes that (by its own investigation
on the Lands) the MGF does not now actually occupy
the Lands-- it is certain that both the critical habitat
and the MGF will never exist on the Lands.

(iii)   Recent Events Affecting the Lands

Following the devastation of the New Orleans
area by Hurricane Katrina on August 29, 2005, it
became clear that many South Louisiana residents
were not going to continue to live in low-lying areas.
St. Tammany Parish experienced a dramatic growth
rate in population on that date that has continued.1

See also, DEA at page 4-2 and 4-3. As fully
documented in the DEA, the location of the Lands in
St. Tammany Parish north (above) Interstate 12
ideally suits them for future development where
people can live safely in this area without the fear of
the devastating flooding that accompanied Hurricane
Katrina.2

Beginning in 2006, the Landowners and their
partner (Weyerhaeuser Real Estate Development Co.)
spent several hundred thousand dollars on a massive
comprehensive planning and zoning effort to
accommodate this future development on the Lands.
The results of this effort were then approved by both

1 The 2010 US census shows that there are some 240,000
residents in St. Tammany Parish, which is an astonishing growth
rate of 22.2% for the decade. See http://quickfacts.census.gov/
qfd/states/22/22103.html
2 The Federal Emergency Management Agency has declared that
Interstate 12, which runs on an east-west route through the
Parish, is the line below which there will be mandatory
evacuations when the next hurricane comes The Role of Social
Science Research on Preparedness and Response
ftp.resource.org/gpo.gov/hearing109h/24463.pdf

17-01174_019880;17-01174_019880;17-01174_019881;17-01174_019882;17-01174_019883;17-01174_019884;1...



Appendix F-3

the St. Tammany Parish Planning and Zoning
Commission and the St. Tammany Parish Council.3

Thus, CHU #1 is ready for the development of homes,
businesses and recreation that will surely come once
the current real estate crisis has passed. See, DEA at
pages 4-1 and following for a detailed description of
what the Lands represent to St. Tammany Parish.

There is no doubt that the location of the Lands
makes them ideal for human habitation as they are
safe from hurricane flood inundation as experienced
in other areas during Hurricane Katrina. Moreover,
the sensitive planning and zoning efforts by the
Landowners and their partner will provide traditional
neighborhoods with open space, housing and parks for
current and future residents and businesses in St.
Tammany Parish..

(iv)   Highly Negative Direct and Indirect
Economic Consequences to
Landowners, St. Tammany Parish
and the State of Louisiana Come
From Designation

Designation of the Lands by the FWS as critical
habitat for the MGF will destroy these carefully-made
plans and remove the site from commerce, with an
adverse direct economic impact on the �small entity�
Landowners of some $36.2+ million� dollars. See,
pages A-6, ES-4, ES-5, ES-8, ES-9, 4-1, 4-6 and 4-14 of
the DEA. As such, the huge $36.2+ million economic
burden confirmed by the DEA of designating the
Lands as critical habitat for the MGF will adversely
impact the small entity Landowners exclusively.

3 The details of these extensive efforts by the Landowners and
their partner are set out on pages 4-2 and 4-3 of the DEA.
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There are other highly negative economic
consequences that will befall both the Landowners, St.
Tammany Parish and the State of Louisiana as a
result of the proposed designation that are utterly
ignored by the DEA, but which are real.

In addition to the direct impact of $36.2+
million to the Landowners, the Landowners will also
clearly suffer economic harm to their adjacent lands
in the vicinity of CHU #1. The FWS in the DEA and in
the Proposed Rule indicates that frequent burning of
the Lands in CHU #1 for the proposed critical habitat
will be required. See, DEA at pages 1-4 and 4-3 (�The
Service has indicated that in order to properly manage
... CHU #1, prescribed burnings would be necessary�)
and Proposed Rule at page 59780 and 59788. Smoke
and flames from these burnings will drift and flames
will imperil homes and businesses nearby. Indeed, the
very real presence of such burnings will also very
likely halt all development of Landowners� adjacent
lands as the danger and health hazards from the
smoke and flames will likely chill any residents or
businesses from locating there.

When asked by the Landowners� attorney to
address these very real negative economic impacts of
burning, the FWS threw up its hands and ignored
them in the DEA, along with inquiries about the
negative economic impact of oil and gas drilling on the
Lands.4

4 See attached email correspondence to and from FWS
representatives on this subject, attached hereto and made a part
hereof as Exhibit �B�.
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Additional negative economic consequences of
the burning includes the loss of revenue from the
Lands and the Landowners� adjacent lands and lost ad
valorem property tax and sales taxes that would have
gone to St. Tammany Parish and the State of
Louisiana.
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QUESTIONS PRESENTED

Congress enacted the Endangered Species Act to
conserve �ecosystems upon which endangered species
* * * depend.� 16 U.S.C. § 1531(b). To that end, the Act
requires the Secretary ofthe Interior to �designate any
habitat of such species which is then considered to be
critical habitat.� Id. § 1533(a)(3)(A). �Critical habitat�
may include areas �occupied by the species,� as well as
�areas outside the geographical area occupied by the
species� that are determined to be �essential for the
conservation of the species.� Id. § 1532(5)(A).

The Fish andWildlife Service designatedas critical
habitat of the endangered dusky gopher frog a 1500-
acre tract of private land that concededly contains no
dusky gopher frogs and cannot provide habitat for
them absent a radical change in land use because it
lacks features necessary for their survival. TheService
concluded that this designation could cost $34 million
in lost development value ofthe tract. But it found that
this cost is not disproportionate to �biological� benefits
ofdesignation and so refused to exclude the tract from
designation under 16 U.S.C. § 1533(b)(2).

A divided Fifth Circuit panel upheld the designa-
tion. The questions presented, which six judges of the
court of appeals and fifteen States urged warrant
further review because of their great importance, are:

1. Whether the Endangered Species Act prohibits
designation of private land as unoccupied critical
habitat that is neither habitat nor essential to species
conservation.

2. Whether an agency decision not to exclude an
area from critical habitat because of the economic
impact of designation is subject to judicial review.
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PARTIES TO THE PROCEEDINGS BELOW

In addition to petitioner Weyerhaeuser Company,
plaintiffs-appellants below, respondents here, are
Markle Interests, LLC, P&F Lumber Company 2000,
LLC, andPFMonroe Properties, LLC, which are filing
a separate petition for certiorari.

Defendants-appellees below, the federal agency
respondents here, are the United States Fish and
Wildlife Service; and, by operation of Rule 35.3, Greg
Sheehan, in his official capacity as Acting Director of
the United States Fish and Wildlife Service, and Ryan
Zinke, in his official capacity as Secretary of the
Department of Interior.

Intervenor-defendants-appellees below, and
respondents here, are the Center for Biological
Diversity and Gulf Restoration Network.

CORPORATE DISCLOSURE STATEMENT

Petitioner Weyerhaeuser Company is a publicly
held company. It has no parent corporation and no
publicly held company owns 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Weyerhaeuser Company respectfully
petitions for a writ ofcertiorari to review the judgment
of the U.S. Court of Appeals for the Fifth Circuit.

OPINIONS BELOW

The decision of the court of appeals (Pet. App. 1a-
77a) is reported at 827 F.3d 452. The court ofappeals�
denial of rehearing en banc and opinion of six
dissenting judges (Pet. App. 123a-162a) is reported at
848 F.3d 635. The decision of the district court (Pet.
App. 78a-122a) is reported at 40 F.Supp.3d 744.

JURISDICTION

The judgment of the district court granting in
relevant part the defendants� motions for summary
judgment was entered on August 22, 2014. RE100,
Dkt. 130.1 Weyerhaeuser Company (�Weyerhaeuser�)
timely appealed. RE49-50, Dkt. 133. The judgment of
the court ofappeals was entered on June 30, 2016. The
court of appeals� order denying the petition for
rehearing en banc was entered on February 13, 2017.
Justice Thomas extended the time to file a petition for
certiorari to July 13, 2017. No. 16A916 (Mar. 27 &
June 9, 2017). Jurisdiction rests on 28 U.S.C.
§ 1254(1).

STATUTES AND REGULATIONS INVOLVED

Relevant portions of the Endangered Species Act,
16 U.S.C. §§ 1531 et seq. (�ESA�), are reproduced at
Pet. App. 163a-165a. U.S. Fish and Wildlife Service
(�FWS�) regulations describing the �criteria for

1 The Record Excerpts of the Appellants filed in the Court of
Appeals are cited as �RE.�
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designating critical habitat� that applied in this case
appear at 50 C.F.R. § 424.12 (2011) andare reproduced
at Pet. App. 166a-169a. The final designation ofcritical
habitat for the dusky gopher frog is published at 77
Fed. Reg. 35118 (June 12, 2012).

STATEMENT

The endangered dusky gopher frog, it is
undisputed, needs three things for its habitat. 77 Fed.
Reg. at 35131.

First, for breeding, it needs small isolated,
ephemeral ponds embedded in open canopy forest.

Second, it needs upland, open canopyforest close to
its breeding ponds to serve as non-breeding habitat.
This forest needs to be �maintained by fires frequent
enough to support an open canopy and abundant
herbaceous ground cover.� Ibid.

Third, the frog needs uplandhabitat connecting its
breeding andnon-breedinggrounds to allowmovement
between them. This too must have �an open canopy�
and the �abundant native herbaceous species� of
groundcover produced by frequent fires. Ibid.

These three �primary constituent elements�
(�PCEs�) of frog habitat are each essential to �support
the life-history processes ofthe species.� Ibid. Ifone is
missing, the frog will not survive.

Respondent FWS designated as critical habitat for
the dusky gopher frog areas ofMississippi occupied by
the frog and other areas that the frog does not occupy
but which have each of these three features. In
addition�and at issue here�FWS designated 1544
acres of private forestry land in Louisiana. Id. at
35135.

There is no dispute that this Louisiana property
(�Unit 1�) is not occupied by the frog. Ibid. (�the last
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observation ofa dusky gopher frog in Louisiana was in
1965�). There also is no dispute that Unit 1 has at best
one of the features necessary for frog habitat�
ephemeral ponds. FWS recognized that �uplands
associated with th[ose] ponds do not currently contain
the essential physical or biological features of critical
habitat.� Ibid. To the contrary, Unit 1 contains a
�closed-canopy forest� of loblolly pines that is
�unsuitable as habitat for dusky gopher frogs.� Id. at
35129. And Unit 1�s management does not �includ[e
the] frequent fires� necessary to �support a diverse
ground cover ofherbaceous plants� in �the uplands and
in the breeding ponds.� Ibid. In other words, �Unit 1 is
uninhabitable� by the frog barring a radical change in
the land�s use by its private owners. Pet. App. 129a; see
77 Fed. Reg. at 35132.

The problem with FWS�s designation of Unit 1 as
critical habitat for the dusky gopher frog is that the
ESA does not authorize it. That is so for two indep-
endent reasons. First, the only landFWS is statutorily
authorized to designate is �any habitat of [an
endangered species] which is then considered to be
critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i) (emphasis
added). As six dissenters from denial ofen banc review
explained, that plain statutory language means that
�[w]hatever is �critical habitat� * * * must first be �any
habitat of such species���that is, it must be �a place
where the species� could �naturally live or grow.� Pet.
App. 132a, 142a. Unit 1 does not fit that description.

Second, areas not occupied by the endangered
species, like Unit 1, may be designated as critical
habitat only if �such areas are essential for the
conservation of the species.� 16 U.S.C. § 1532(5)(A)(ii)
(emphasis added). There is no plausible readingofthat
phrase that includes areas that are uninhabitable by
the species. The Fifth Circuit�s ruling offends that
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plain statutory language and perversely makes it
easier to designate unoccupied areas than occupied
areas, in conflict with decisions of other circuits and
Congress�s intent. See, e.g., Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010)
(the ESA �impos[es] a more onerous procedure on the
designation of unoccupied areas�); H.R. Rep. No. 95-
1625, at 18 (1978), reprinted in 1978 U.S.C.C.A.N.
9453, 9468 (FWS �shouldbe exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species�).

The cost of FWS�s vast expansion offederal power
over private land is enormous. If the ponds on Unit 1
are jurisdictional under the Clean Water Act (�CWA�),
any proposed change in the use of the land that
requires a CWA permit will trigger an ESA Section 7
consultation with FWS. 77 Fed. Reg. 35140-35141.
That means that any CWA permit would be
conditioned on the landowners complying with FWS
demands to create a preserve for the frog�or would be
denied altogether if �the Service recommends that no
development occur within the unit.� Id. at 35141.
FWS�s own economic analysis estimated that the
resulting lost development opportunities could cost the
landowners $34 million. Id. at 35141. Multiplied for
the 2000+ animals and plants listed as endangered or
threatened, FWS�s expansion of its powers imposes a
multi-billion dollar drain on our economy.

FWS�s misinterpretation of the ESA undermines
our federal system of government. It substitutes
federal agency authority over vast tracts of private
land for the �quintessential state and local power� over
�[r]egulation of land use.� Rapanos v. United States,
547 U.S. 715, 738 (2006). No ��clear and manifest�
statement from Congress� authorizes that �unprec-
edented intrusion into traditional state authority.�
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Ibid. That is why fifteen States, including Louisiana,
urged en banc review in this case to �protec[t] the
private property rights of citizens and the sovereign
interests ofthe States.� Br. Am. Curiae ofAlabama, et
al., in Support of Rhg. En Banc, at 1 (Aug. 9, 2016).
FWS�s interpretation furthermore �invokes the outer
limits of Congress� power� over interstate commerce.
Solid Waste Agency ofN. Cook Cty. v. Army Corps, 531
U.S. 159, 172 (2001) (�SWANCC�). This Court reads
�statute[s] as written to avoid [such] significant
constitutional and federalism questions��which here
calls for rejection ofFWS�s expansive interpretation of
its powers. Id. at 174.

The en banc dissenters recognized �the importance
of further review� of the Fifth Circuit�s erroneous
decision, which garnered only bare panel andfull court
majorities. Pet. App. 162a. This Court should intervene
now to ensure that the majority�s �non-textual
interpretations� oftheESAdonot abrogate �Congress�s
efforts to prescribe limits on the designation of[critical
habitat].� Ibid.

A. The Statutory and Regulatory Scheme

ESA Section 4, 16 U.S.C. § 1533(a), �requires the
Secretary of the Interior to promulgate regulations
listing those species ofanimals that are �threatened� or
�endangered� under specified criteria, and to designate
their �critical habitat.�� Bennett v. Spear, 520 U.S. 154,
157-158 (1997). Section 7, 16 U.S.C. § 1536(a)(2),
�further requires each federal agency to �insure that
any action authorized, funded, or carried out by such
agency�� is not likely to ��result in the destruction or
adverse modification of [critical] habitat.�� Id. at 158.

Ifan agency finds that proposedfederal actionmay
have an adverse effect on critical habitat, �it must
engage in formal consultationwith [FWS],� which then
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�provide[s] the agency with a written statement (the
Biological Opinion) explaininghow the proposedaction
will affect the species or its habitat� and outlining
�reasonable and prudent alternatives� to �avoid that
consequence.� Bennett, 520 U.S. at 158; see 16 U.S.C.
§ 1536(a)(3), (b)(3)-(4). �Following the issuance of a
�jeopardy� opinion, the agency must either terminate
the action, implement the proposedalternative, or seek
an exemption from the Cabinet-level Endangered
Species Committee.� Nat�l Ass�n of Home Builders v.
Def. ofWildlife, 551 U.S. 644, 652 (2007).

TheSection7 consultation requirementmeans that
federal agencies must �ensure that none of their
activities, including the granting of licenses and
permits,� adversely affect critical habitat. Babbitt v.
Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687, 692 (1995). Accordingly, the
Act�s requirements apply to anyproposeduse ofprivate
land for which a federal permit is required, such as a
permit to discharge fill material into wetlands under
Section 404 of the CWA, 33 U.S.C. § 1344.

B. The ESA�s Critical Habitat Provisions

As enacted in 1973, the ESA mentioned critical
habitat only in Section 7�s consultation provision. See
Norman D. James & Thomas J. Ward, Critical
Habitat�s Limited Role Under the Endangered Species
Act and Its Improper Transformation into �Recovery�
Habitat, 35 J. ENVTL. L. 1, 12 (2016). The 1973 Act
�d[id] not define �critical habitat.�� Tenn. ValleyAuth. v.
Hill, 437 U.S. 153, 160 n.9 (1978).

Five years later, this Court held that the
Tennessee Valley Authority must cease building a
nearly completed dam to prevent the destructionofthe
snail darter�s critical habitat. Hill, 437 U.S. at 165.
Because the completion of the Tellico Dam would
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�result in total destruction of the snail darter�s
habitat,� the statute required that the threat to the
fish be halted �whatever the cost.� Id. at 162, 184.

The Tellico Dam litigation led Congress to believe
that more �flexibility is needed in the Act.� H.R. Rep.
No. 95-1625, at 13, 1978 U.S.C.C.A.N. at 9463.
Congress responded by �defin[ing] for the first time�
the term �critical habitat� to �narro[w] the scope ofthe
term� and address the problem that too broad a
definition �could conceivably lead to the designation of
virtually all of the habitat of a listed species as its
critical habitat.� Id. at 25, 1978 U.S.C.C.A.N. at 9475.

As amended, ESA Section 4 requires FWS �by
regulation,� �to the maximum extent prudent and
determinable,� to �designate any habitat of[the listed]
species which is then considered to be critical habitat.�
16 U.S.C. § 1533(a)(3)(A). Section 3, in turn, defines
�critical habitat� to mean:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed * * *, on which are found those physical
or biological features (I) essential to the
conservation ofthe species and (II) which may
require special management considerations or
protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
* * * upon a determination by the Secretary
that such areas are essential for the
conservation of the species.

16 U.S.C. § 1532(5)(A). The 1978 amendments also
provided that except in �circumstances determined by
the Secretary, critical habitat shall not include the
entire geographical area which can be occupied by the
[listed] species.� Id. § 1532(5)(C).
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Explaining these amendments, the House
Merchant Marine and Fisheries Committee urgedthat
�the Secretary should be exceedingly circumspect in
the designation of critical habitat outside of the
presently occupied area of the species.� H.R. Rep. No.
95-1625, at 18, 1978 U.S.C.C.A.N. at 9468. Represen-
tative Murphy, a sponsor, confirmed that the
amendments created an �extremelynarrow definition�
of critical habitat. S. Comm. on Env�t & Pub. Works,
97th Cong., A LEGISLATIVE HISTORY OF THE

ENDANGERED SPECIES ACT OF 1973, AS AMENDED IN

1976, 1977, 1978, 1979, AND 1980, at 1221 (Comm.
Print 1982) (�LEG. HIST.�).

At the time FWS designated critical habitat for the
dusky gopher frog, its regulations provided that it
�maydesignate as critical occupiedhabitat� areas �that
contain certain physical or biological features called
�primary constituent elements,� or �PCEs,�� such as
space for normal behavior, nutritional or physiological
requirements, breeding sites, and shelter. Pet. App.
83a (quoting 50 C.F.R. § 424.12(b) (2012)).

FWS regulations provided that the agency could
�designate as critical unoccupiedhabitat� areas outside
the geographical areas occupied by the species if it
determined the habitat ��is essential for the
conservation of the species� and �only when a
designation limited to its present range would be
inadequate to ensure the conservation ofthe species.��
Pet. App. 83a (quoting16U.S.C. § 1532(5)(A)(ii) and50
C.F.R. § 424.12(e)).2

2 Citing this case, FWS amended its regulations in 2016 to align
with the designation criteria it applied to dusky gopher frog
habitat. 81 Fed. Reg. 7439 (Feb. 11, 2016). See Part II.B, infra.
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C. FWS�s Designation Of Unoccupied Critical

Habitat For The Dusky Gopher Frog

The dusky gopher frog �is a terrestrial amphibian
endemic to the longleafpine ecosystem.� Pet. App. 84a-
85a. It spends most ofits life �underground in forested
habitat consisting of fire-maintained, open-canopied,
pine woodlands historically dominated by longleaf
pine.� Ibid. (quoting 77 Fed. Reg. at 35129-35131).
Frogs travel from theirundergroundretreats to �small,
isolated ephemeral ponds to breed��because
ephemeral ponds lack predator fish��then return to
their subterranean forested environment.� Pet. App.
85a. �Frequent fires� are �critical to maintaining the
prey base� for the frog and the necessary �diverse
ground cover ofherbaceous plants, both in the uplands
and in the breeding ponds.� Id. at 85a n.7 (quoting 77
Fed. Reg. at 35130).

FWS designated the dusky gopher frog as
endangered in 2001, but did not at that time designate
critical habitat. It did so in 2012, after settling
litigation to compel designation. Pet. App. 85a-86a.

1. FWS�s final designation. FWS identified three
habitat elements essential to the conservation of the
frog: ephemeral wetlands for breeding; upland forest
for non-breedinghabitat; anduplandareas connecting
the two. 77 Fed. Reg. at 35131. Essential to all three
are an �open canopy,� �herbaceous vegetation,� and
�fires frequent enough to support� those features. Ibid.

FWS conceded that the dusky gopher frog is
currently known to occur only in Mississippi. Id. at
35120. It nevertheless designated as critical habitat
1544 acres of forested land in St. Tammany Parish,
Louisiana, known as Unit 1, where the frog �had not
been seen * * * since the 1960s� and which is 50 miles
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from where the frog now lives. Pet. App. 86a; see 77
Fed. Reg. at 35146 (map).

FWS designatedUnit 1 because it contains isolated
ponds �into which dusky gopher frogs could be
translocated� to establish a new population. 77 Fed.
Reg. at 35135. FWS acknowledged that apart from
these ponds Unit 1 does not contain the necessary
elements for frog habitat: its uplands �do not currently
contain the essential physical or biological features of
critical habitat.� Ibid.; see id. at 35129 (Unit 1 is �a
closed-canopy forest unsuitable as habitat for dusky
gopher frogs�). But FWS asserted that �the presence of
the PCEs is not a necessary element for this
[unoccupied critical habitat] determination.� Id. at
35123. Although a new frog population could not be
established on Unit 1 without dramatically changing
the use of this privately owned land to �fire-
maintained, open-canopied, pine woodlands� (id. at
35129), FWSdeemedUnit 1�s designation �essential for
the conservation ofthe species� because with all those
changes it could provide habitat for population
expansion. Id. at 35135.3

2. FWS�s economic analysis. ESA Section 4(b)(2)
requires the Secretary to �tak[e] into consideration the
economic impact� of specifying critical habitat and
provides that he �may exclude any area� if �he
determines that the benefits of such exclusion

3 After years of study FWS initially proposed a designation that
did not include Unit 1, only Mississippi sites. 75 Fed. Reg. 31387
(June 3, 2010). In response to comments, FWS later added Unit 1
�as a future site for frog reestablishment,� though �it only contains
one primary constituent element� of frog habitat, to address the
�risk ofextirpation and extinction from stochastic events� (76Fed.
Reg. 59774, 59780 (Sept. 27, 2011))�i.e., as a �backup� site to
those in Mississippi.
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outweigh the benefits of [designation]� (unless
exclusion would result in extinction ofthe species). 16
U.S.C. § 1533(b)(2).

Petitioner Weyerhaeuser owns part of Unit 1 and
leases the remainder from longtime family owners to
grow and harvest timber. Its lease expires in 2043. RE
108. After Hurricane Katrina, Unit 1�s higher elevation
made it desirable for residential and commercial
development. The landowners, including Weyer-
haeuser, undertook comprehensive joint planning for
future development, obtaining zoning changes and
local approvals. RE 108-109. FWS acknowledged that
the owners �invested a significant amount oftime and
dollars into their plans to develop� Unit 1, which is
�particularly attractive for development� because
�Louisiana Highway 36 runs through [it].� IEC,
Economic Analysis ofCritical Habitat Designation for
the Dusky Gopher Frog, at 4-3 ¶ 73 (Apr. 6, 2012)
(�Final Econ. Analysis�).4

FWS recognized that designation of Unit 1 could
interfere with the planned development. If the ponds
fall within CWA jurisdiction, that would necessitate a
Section 7 consultation and result in the imposition of
CWA permit conditions. FWS calculated that permit

4 St. Tammany Parish is �fast-growing,� with �[t]he area
immediately surrounding [Unit 1] experiencingparticularly rapid
growth� that includes �large warehousing facilities,� a �new high
school,� and �major transportation infrastructure� to serve a
population that increased �22 per cent[] between 2000 and 2010�
and continues to grow rapidly. Final Econ. Analysis at 4-2 ¶ 71.
The Parish Council opposed the designation of Unit 1 because it
would �adversely impact small businesses and families� and
reduce tax revenues, and frequent fires would be a safety hazard.
St. Tammany Parish Council, Res. Council Ser. No. C-3274 (Nov.
3, 2011).
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conditions requiring 60 percent ofUnit 1 to be set aside
as frog habitat would destroy $20.4 million of
development value. If development were prohibited
altogether, the loss would be $33.9 million. RE 119-
120; 77 Fed. Reg. at 35140-35141. This �reduction in
land value occurs immediately at the time of
designation.� RE 120.

FWS recognized that no monetary benefits from
the designation can be quantified, but found benefits
�expressed in biological terms.� 77 Fed. Reg. at 35141;
RE 121-123. Balancing theup-to-$34million loss to the
landowners against unquantified biological benefits,
FWS �did not identify any disproportionate costs� of
designation and so declined to exclude Unit 1 from
designation. Id. at 35141. Notably, however, even if
CWA permits were denied, �the Government is aware
that Unit 1 cannot be used for the conservation of the
[frog] because someone� would �have to significantly
modify Unit 1 to make it suitable for frog habitat� and
the �only evidence in the record is that the owners do
not plan to do so.� Pet. App. 76a-77a (Owen, J.,
dissenting).

D. The District Court Decision

The landowners broughtAdministrativeProcedure
Act challenges to designation of Unit 1 as critical
habitat. The district court observed that the Service�s
�remarkably intrusive� designation �has all the
hallmarks of governmental insensitivity to private
property� and raises �troubling question[s].� Pet. App.
103a. Nevertheless, on cross-motions for summary
judgment the court �[r]eluctantly� upheld the
designation against challenges that it violated theESA
because �Unit 1 does not meet the statutory definition
of �critical habitat��; that it was arbitrary and
capricious because �FWS unreasonably determined
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that Unit 1 is �essential� for conservation of the frog�;
and that FWS�s economic analysis was flawed. Id. at
102a-103a.

E. The Fifth Circuit�s Divided Panel Decision
And En Banc Vote

The Fifth Circuit affirmed by a divided vote. The
majority undertook an �extremely limited and highly
deferential� review. Pet. App. 6a. It rejected the
landowners� �argu[ments] that theService �exceeded its
statutory authority� under the ESA and acted
arbitrarily and capriciously.� Id. at 21a. Without
engaging in close analysis ofstatutory text, structure,
or history, the majority held that �[t]here is no
habitability requirement in the text of the ESA� and
that only occupied critical habitat need contain all the
elements necessary to provide habitat�unoccupied
critical habitat need not do so. Id. at 23a-24a. It
concluded that FWS acted reasonably �when it found
that the currently uninhabitable Unit 1 was essential
for the conservation of the dusky gopher frog.� Ibid.

The court also held that once FWS fulfilled its duty
to consider the economic impacts of designation, its
determination whether to exclude an area from
designation based on those impacts is discretionary,
that there are no manageable standards a reviewing
court could apply to that decision, andthat the decision
therefore is not judicially reviewable. Pet. App. 33a-
35a.

Judge Owen dissented from this �unprecedented
and sweeping� holding that �re-writes the Endangered
Species Act.� Pet. App. 50a, 65a. She would have held
that �an area cannot be �essential for the conservation
ofthe species� ifit is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species.� Id. at 60a.
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Six judges dissented from denial ofen banc review.
Writing for the dissenters, Judge Jones would have
granted review because �the ramifications of this
decision for national land use regulation and for
judicial review of agency action cannot be
underestimated.� Id. at 126a.

The dissenters would have held, first, that the
ESA�s plain language and history �unequivocally
establish that only �habitat of such species� may be
designated as critical habitat.� Pet. App. 132a-142a.
Because the dusky gopher frog cannot �naturally live
and grow in� Unit 1, Unit 1 �cannot be designated as
the frog�s critical habitat.� Id. at 142a. Second, the
ESA�s �text, drafting history, and precedent� require
that the test for unoccupied critical habitat must be
�more demanding� than the test for occupied critical
habitat, not less demandingas the panelmajorityheld.
Id. at 142a-150a. Third, the panel�s decision violated
the constraints Congress imposed by leaving the
Service�s critical habitat designation power �virtually
limitless.� Id. at 155a. Finally, the dissenters explained
that the panel�s ruling that FWS�s economic analysis is
not judicially reviewable contradicts the presumption
of reviewability of agency action and this Court�s
decision in Bennett v. Spear, supra. Pet. App. 156a-
162a. These errors, the dissenters urged, underline
�the importance of further review.� Id. at 162a.

REASONS FOR GRANTING THE PETITION

I. The Fifth Circuit Misinterpreted The ESA�s
Critical Habitat Provisions.

As a matter oflaw, Unit 1 is not critical habitat of
the dusky gopher frog. The frog does not live there,
cannot live there, and will not live there in the future.
The ESA prohibits designation of uninhabitable,
unoccupied land as critical habitat.
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A. The ESAProhibits Designation OfUnit 1 As

Critical Habitat.

1. The panelmajority�s interpretation ofthe critical
habitat provisions contravened the plain language of
the ESA. The panel held that �[t]here is no habitability
requirement in the text of the ESA.� Pet. App. 23a.
But, properly interpreted, �the ESA contains a clear
habitability requirement.� Id. at 131a (Jones, J.).

ESA Section 4 requires FWS to �designate any
habitat of[a listed] species which is then considered to
be critical habitat.� 16 U.S.C. § 1533(a)(3)(A)(i)
(emphasis added). This phrasing means that �critical
habitat� �must first be �any habitat of such species.��
Pet. App. 132a (Jones, J.). The �irreducible minimum�
of critical habitat �is that it be habitat.� Id. at 137a.5

5 Weyerhaeuser preserved this argument. It told the district court
that �there is no conceivable logic under which Unit 1 can be
considered �habitat.�� Weyerhaeuser Mem. in Support of Mot. for
Summ. Judgment 14, D. Ct. Dkt 67-1 ((Dec. 9, 2013).
Weyerhaeuser explained that for unoccupied areas, �the separate
statutory * * * requirement that designated areas be �habitat� in
the first instance is not obviated�: Congress �made clear in
§ 1533(a)(3)(A)(i) that the Secretary may only designate any
�habitat� as critical habitat.� Weyerhaeuser Reply and Memo. in
Opp. to Defs� Mot. for Summ. Judgment 12, D. Ct. Dkt106 (May2,
2014). The district court rejected a �habitat� requirementwithout
addressing Section 1533(a). Pet. App. 106a-108a.

The Fifth Circuit likewise rejected Weyerhaeuser�s argument
that the FWS ��exceeded its statutory authority�� when it
designated Unit 1 though it �is not currently habitable by the
frog.� Pet. App. 21a, 23a. The dissenters from the denial of en
banc review, by contrast, would have held that �a species� critical
habitat must be a subset of the species� habitat.� Id. at 131a.
Accordingly, the question whether the �habitat� requirement of
Section 1533(a) must be satisfied before unoccupied critical
habitat may be designated was presented and decided below and
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That straightforward textual reading prohibits
designation of Unit 1 as critical habitat for the dusky
gopher frog. �Habitat� is �the place where a plant or
animal species naturally lives and grows� or �the kind
ofsite or region with respect to physical features * * *
naturally ornormallypreferredbyabiological species.�
WEBSTER�S THIRD NEW INTERNATIONAL DICTIONARY

(1961); see AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (1981) (�habitat� is the �area or
type ofenvironment in which an organismorbiological
population normally lives or occurs�); RANDOM HOUSE

DICTIONARY OF THE ENGLISH LANGUAGE (2d ed. unabr.
1987) (�the kind ofplace that is natural for the life and
growth of an organism�).

Unit 1 is not �habitat� because it lacks at least two
of the three features necessary for the frog�s survival.
This fact is �undisputed.� Pet. App. 49a (Owen, J.); see
id. at 131a (Jones, J.). FWS admitted that �loblolly�
pine �plantations�with �a closed-canopyforest��which
describes Unit 1�are �unsuitable as habitat for dusky
gopher frogs.� 77 Fed. Reg. at 35129. FWS found that
Unit 1�s �uplands� �do not currently contain the
essential physical or biological features of critical
habitat.� Id. at 35135. And FWS admitted that
�manag[ing]� Unit 1 to create habitat and �trans-
locat[ing]� the frog to Unit 1 �cannot be implemented
without the cooperation and permission of the
landowner,� which is �voluntary.� Id. at 35123.

is preserved for this Court�s review. See Pet. App. 139a
(�Throughout this litigation, the habitability issue, and the
landowners� argument that the ESA requires a species� critical
habitat to be habitable by that species, is well documented� and
�anything but inadequate�); Stephen M. Shapiro, et al., SUPREME

COURT PRACTICE 466 (10th ed. 2013).
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Given those undisputed facts, Unit 1 is not critical
habitat as a matter oflaw. The panel �sanction[ed] the
oxymoron ofuninhabitable critical habitat basedonan
incorrect view of the statute.� Pet. App. 138a (Jones,
J.).

2. The panel�s ruling violated the ESA�s definition
ofcritical habitat for other reasons too. ESA Section 3
defines critical habitat to mean �occupied� land that
contains �those physical or biological features
(I) essential to the conservation of the species and
(II) which may require special management
considerations or protection,� and unoccupied �areas�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A).

There is no dispute that, if the frog occupied Unit
1, Unit 1 could not be designated as critical habitat
because it lacks the �physical or biological features�
that are �essential to the conservation of the species.�
16 U.S.C. § 1532(5)(A)(i). In ruling that FWS properly
designated Unit 1 as unoccupied critical habitat, the
Fifth Circuit made it easier to designate unoccupied,
uninhabitable land as critical habitat than occupied
land. Acorrect interpretationofthe statutewouldhave
�confirm[ed] the commonsense notion that the test for
unoccupied critical habitat is designed to be more
stringent than the test for occupied critical habitat.�
Pet. App. 142a (Jones, J.).

The statutory phrase �areas [that] are essential for
the conservation of the species� cannot reasonably be
read to extend to areas in which a species cannot
survive, either now or in the foreseeable future.
�Essential� means �[i]ndispensably necessary;
important in the highest degree; requisite. That which
is required for the continued existence of a thing.�
BLACK�S LAWDICTIONARY (5th ed. 1979); seeWEBSTER�S
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THIRD NEW INTERNATIONAL DICTIONARY, supra
(�necessary or indispensable�); RANDOM HOUSE DICT-
IONARY, supra (�absolutely necessary; indispensable�).

Those definitions do not cover Unit 1, which �plays
no part in the conservation� of the frog (Pet. App. 48a
(Owen, J.)), �will not support� the frog (ibid.), and is
�distant� from where the frog actually lives. 77 Fed.
Reg. at 35124. As 15 States explained in supporting
the landowners� en banc petition, �the panel�s decision
strips the word �essential� of all meaning, declaring
habitat essential to conservation even if a species
would immediately die if moved there. A desert could
be critical habitat for a fish, a barren, rocky field
critical habitat for an alligator.� Am. Br. ofAla., et al.,
in Support ofRh�g En Banc at 3. �The language of the
[ESA] does not permit such an expansive interpret-
ation and consequent overreach by the Government.�
Pet. App. 49a (Owen, J.). The Fifth Circuit erroneously
upheld a designation that is not �based on a
permissible construction of the statute.� Chevron,
U.S.A., Inc. v. N.R.D.C., 467 U.S. 837, 843 (1984).

3. �It is a �fundamental canon of statutory
construction that the words of a statute must be read
in their context and with a view to their place in the
overall statutory scheme.�� Nat�l Ass�n of Home
Builders, 551 U.S. at 666. But the FifthCircuit�s ruling
is at odds with the �[s]urrounding provisions� and
�structure� ofthe ESA. Esquivel-Quintana v. Sessions,
137 S. Ct. 1562, 1570 (2017).

ESA Section 7 requires federal agencies to consult
with FWS to ensure that their actions will not �result
in the destruction or adverse modification ofhabitat of
[any listed] species which is determined by the
Secretary� to be �critical.� 15 U.S.C. § 1536(a)(2)
(emphasis added). As with Section 4, Section 7 is
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unambiguous that criticalhabitatmust be habitat. The
Fifth Circuit severed the link between those concepts,
in violation of both ESA Section 4 and Section 7.

The Fifth Circuit�s ruling also clashes with the
remainder of ESA Section 3�s definition of critical
habitat. Section 3 provides that, generally, �critical
habitat shall not include the entire geographical area
which can be occupiedby the threatenedor endangered
species.� 16 U.S.C. § 1532(5)(C). That provision shows
that Congress envisioned critical habitat to be at most
coextensive with, andalmost always narrower than, the
area that �can be occupied� by the listed species. The
Fifth Circuit�s ruling allows FWS to designate critical
habitat beyond the area �which can be occupied by� the
listed species, as here, and thereby contradicts
statutory text and Congress�s intent.

Other provisions ofthe ESAconfirm thatCongress
understood �critical habitat� tomeanareas occupiedby
a listed species plus a narrow category of unoccupied
areas that contain thehabitat a species needs andthat
are �essential� to the species� survival. For example,
ESA Section 4 requires that FWS periodically publish
lists that identify �over what portion of its range� a
listed species �is endangeredor threatened, andspecify
any critical habitat within such range.� 16 U.S.C.
§ 1533(c)(1) (emphasis added). But Unit 1 does not lie
�within� the dusky gopher frog�s �range.� See RANDOM

HOUSE DICTIONARY, supra (�range� is �the region over
which a population or species is distributed�);
AMERICAN HERITAGE DICTIONARY, supra (�[t]he
geographical region in which a kind ofplant or animal
normally lives or grows�); 13 THE OXFORD ENGLISH

DICTIONARY (2ded. 1989) (�[t]he geographical area over
which a certain plant or animal is distributed�).
Indeed, FWS designates unoccupied land as critical
habitat only when it determines that �a designation
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limited to [a species�] range would be inadequate.� 77
Fed. Reg. at 35128. FWS points to the �historical�
range ofspecies (e.g., 76 Fed. Reg. at 59780), but that
term appears nowhere in the ESA, which talks only
about a species� �range.� 16 U.S.C. §§ 1532(6),
1533(a)(1)(A), 1533(c)(1). FWS�s position contradicts
the plain language ofthe statute.6

Finally, ESA Section 5 authorizes the Secretary of
the Interior to conserve listed species by acquiring
�lands, waters, or interest therein.� 16 U.S.C. § 1534.
That power is not limited to �habitat� or lands
�essential� to species survival. As this Court pointed
out in Sweet Home, �the Section 5 authority� is well
suited to address land �that is not yet but may in the
future become habitat for anendangeredor threatened
species.� 515 U.S. at 703. If FWS wants to turn non-
habitat into habitat and translocate the frog there,
Section 5 provides the appropriate mechanism�not a
critical habitat designation that imposes all the costs
for creating a new frogpreserve onprivate landowners.

The Fifth Circuit failed to �account for both �the
specific context in which * * * language is used� and
�the broader context of the statute as a whole.�� Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2442
(2014). That context supports the dissent�s approach.

6 Other provisions confirm that Congress did not envisage
designation of unoccupied, uninhabitable areas. Section 4
instructs FWS to give notice ofa proposed designation only to �the
State agency� and �county� �in which the species is believed to
occur.� 16 U.S.C. § 1533(b)(5)(A)(ii). Section 6 permits FWS to
form �cooperative agreements� with States that have a program
which adequately protects �resident species.� Id. § 1535(c)(1)(A)-
(E). AndCongress authorizedFWSto allocate funds to States with
cooperative agreements, based on �the number of endangered
species and threatened specieswithinaState.� Id. § 1535(d)(1)(C).
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4. The ESA�s legislative history bolsters this
conclusion. In the 1978 amendments that defined
critical habitat for the first time, Congress sought to
�narro[w] the scope of the term� because it was
concerned that a broad definition could result in
�designation of virtually all of the habitat of a listed
species as its critical habitat.� H.R. Rep. No. 95-1625,
at 25, 1978 U.S.C.C.A.N. at 9475. Accordingly,
Congress enacted an �extremely narrow definition� of
critical habitat. LEG. HIST., supra, at 1221.

The Fifth Circuit�s interpretation, however, is
extremely broad. It allows FWS to designate land that
lies outside �all ofthe habitat ofa listed species.� H.R.
Rep. No. 95-1625, at 25. And it saddles landowners
with the nearly insurmountable burdenofproving that
FWS�s factual findings are �implausible.� Pet. App.
24a. �[I]t is easy to predict that judges will, like the
panel majority, almost always defer to the Service�s
[essentiality] decisions.� Pet. App. 155a (Jones, J.). The
Fifth Circuit�s ruling �is the opposite ofwhat Congress
declared� when it enacted the critical habitat
provisions. Id. at 149a; see also id. at 137a n.4 (the
legislative history �indicates uniform awareness in
Congress that a species� critical habitat was a subset of
the species habitat�).

5. �[S]tatutes should be interpreted to avoid
constitutional doubts.� Clark v. Martinez, 543U.S. 371,
379 (2005). And courts �assum[e] that Congress does
not casually authorize administrative agencies to
interpret a statute to push the limit of congressional
authority.� SWANCC, 531 U.S. at 172-173. Yet FWS�s
designation does just that, �rais[ing] significant
constitutional questions� in two ways. Id. at 173.

First, FWS�s designation tests the boundaries of
the Commerce Clause. �The Commerce Clause
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empowers Congress to regulate �commerce,� not
habitat.� Nat�l Ass�n ofHome Builders v. Babbitt, 130
F.3d 1041, 1066 (D.C. Cir. 1997) (Sentelle, J.,
dissenting). There is no interstate commerce in the
dusky gopher frog. These frogs live only in Mississippi
and �spend most of their lives underground� except
when traveling to and from ephemeral ponds to breed.
77 Fed. Reg. at 35129. FWS foundno commercial value
in the frogs or in the designation of the frogs� critical
habitat. It found only unquantifiable, noneconomic
�biological� benefits. 77 Fed. Reg. at 35127. �[T]his is a
far cry, indeed, from� the regulation of interstate
commerce. SWANCC, 531 U.S. at 173.

The lack ofa commerce connection is exacerbated
when it comes to Unit 1. Even if the frog had
commercial value�or if the overall scheme of
protecting rare species were enough to satisfy
Commerce Clause requirements�there still would be
no commerce element to designating Unit 1. The frog
does not and cannot live there; hence the landowners�
activities have no effect on the frog. See National
Federation of Independent Business v. Sebelius, 567
U.S. 519, 550 (2012) (�The power to regulate commerce
presupposes the existence ofcommercial activity to be
regulated�). Ifthe non-commercial frog�s absence from
a place it does not and cannot live is sufficient to
satisfy the Commerce Clause, nothing at all lies
beyond the power of federal regulators.

Second, FWS�s designation �result[s] in a
significant impingement ofthe States� traditional and
primary power over land and water use.� SWANCC,
531 U.S. at 174. �Regulation of land use� is �a
quintessential state and local power.� Rapanos v.
UnitedStates, 547 U.S. 715, 738 (2006) (plurality). The
Fifth Circuit�s decision �signals a huge potential
expansion of [FWS�s] power effectively to regulate
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privately- or State-owned land.� Pet. App. 143a (Jones,
J.). Here, FWSacknowledged, St. TammanyParishhas
rezoned Unit 1 to accommodate residential, com-
mercial, civic, and open space uses that will serve the
needs of this fast-growing community into the future.
Final Econ. Analysis, supra, at 4-2 to 4-3. But FWS�s
designation�through the CWA permitting process�
would turn all or most ofthe land into a dusky gopher
frog preserve, requiring the owners to �conduc[t] forest-
ry management using prescribed burning,� �maintain
an open canopied forest with abundant herbaceous
ground cover,� and in numerous other ways create new
habitat for imported frogs. 77 Fed. Reg. at 35132.

This Court �expect[s] a �clear and manifest� state-
ment from Congress to authorize an unprecedented
intrusion into traditional state authority.� Rapanos,
547 U.S. at 738 (plurality). But �[r]ather than expres-
sing a desire to readjust the federal-state balance�
(SWANCC, 531 U.S. at 174), the ESAdeclares that it is
�the policy of Congress that Federal agencies shall
cooperate with State and local agencies to resolve
water resource issues in concert with conservation of
endangered species� (16U.S.C. § 1531(c)(2))�precisely
what is involvedhere becauseCWAprotection ofponds
and wetlands is the sole basis for FWS to require the
landowners to manage Unit 1 to create frog habitat.
That policy is the exact opposite ofa clear andmanifest
statement directing FWS to usurp States� traditional
authority to regulate land use.

The Fifth Circuit should have �read the statute as
written to avoid the[se] significant constitutional and
federalism questions,� by rejectingFWS�s extravagant
claim that it maydesignate unoccupied, non-essential,
non-habitat as �critical habitat.� SWANCC, 531U.S. at
174.
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B. The Fifth Circuit�s Ruling Conflicts With

Decisions OfThe Ninth Circuit.

The Fifth Circuit held that, while occupied critical
habitat must �contai[n] �those physical or biological
features * * * essential to the conservation of the
species,�� unoccupied critical habitat need not do so.
Pet. App. 15a, 23a. The Fifth Circuit thus �ma[d]e it
easier to designate as critical habitat the landonwhich
the species cannot survive than that which is occupied
by the species.� Pet. App. 143a (Jones, J.). That
�remarkable and counterintuitive reading� conflicts
with decisions of the Ninth Circuit, which �has twice
confirmed that unoccupied critical habitat is a
narrower concept than occupied critical habitat.� Id. at
143a, 147a.

In Arizona Cattle Growers�Association v. Salazar,
606 F.3d 1160, 1163 (9th Cir. 2010), the Ninth Circuit
held that the ESA�impos[es] amore onerous procedure
on the designation of unoccupied areas.� The plaintiff
argued that, in designating critical habitat for the
Mexican Spotted Owl, �FWS treated unoccupied areas
as occupied to avoid this more onerous process.� Ibid.
After reviewing the administrative record, the Ninth
Circuit concluded that FWS reasonably determined
that the owl in fact occupied the designated areas. Id.
at 1167-1171. That analysis would have been
unnecessary under the Fifth Circuit�s ruling, which
imposes a lower standard on the designation of
unoccupied critical habitat.

In Home Builders Association of Northern
California v. U.S. Fish & Wildlife Services, 616 F.3d
983, 990 (9th Cir. 2010), plaintiff argued that FWS
conflated occupied and unoccupied critical habitat
when it designated vernal pool complexes as critical
habitat for various species. TheNinthCircuit held that
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the challenge failed because FWS�s designation
satisfied �the standard for unoccupied habitat,� which
is �more demanding� than the standard for �occupied
critical habitat.� Ibid. That holding leaves no doubt
that the Ninth Circuit views the standard for
unoccupied critical habitat as more stringent than the
standard for occupied critical habitat.

The Fifth Circuit�s ruling also conflicts with
numerous district court decisions holding that the
standard for unoccupied critical habitat is more
demanding than that of occupied critical habitat. See,
e.g., Am. Forest Res. Council v. Ashe, 946 F.Supp.2d 1,
44 (D.D.C. 2013) (�more demanding standard for
unoccupied habitat�), aff�d, 601 F. App�x 1 (D.C. Cir.
2015); Cape Hatteras Access Pres. All. v. U.S. Dep�t of
Interior, 344 F.Supp.2d 108, 125 (D.D.C. 2004)
(�Designation of unoccupied land is a more
extraordinary event that designation of occupied
lands�); see also Ctr. for Biological Diversity v. Kelly,
93 F.Supp.3d 1193, 1202 (D. Idaho 2015) (�The
standard for designating unoccupied habitat is more
demanding than that ofoccupied critical habitat�); All.
for Wild Rockies v. Lyder, 728 F.Supp.2d 1126, 1138
(D. Mont. 2010) (�the ESA imposes �a more onerous
procedure on the designation of unoccupied areas��).

In short, the Fifth Circuit�s ruling broke sharply
from existing judicial interpretations of the ESA�s
critical habitat provisions. This Court should grant
certiorari to restore uniformityamong the lower courts.
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II. The Meaning Of �Critical Habitat� Is Of

Immense And Immediate Public Importance.

A. The Panel�s Ruling Inflicts Significant
Costs On Private Landowners, With No
Benefits To Endangered Species.

1. This case puts into sharp relief the staggering
�regulatory burdens andcorrespondingeconomic costs�
imposed on landowners when FWS designates private
land as �critical habitat.� Andrew J. Turner and Kerry
L. McGrath, A Wider View of the Impacts of Critical
Habitat Designation, 43 ENVTL. L. REPORTER 10678,
10680 (2013). As the district court observed, FWS�s
designation of Unit 1 was �remarkably intrusive� and
�insensitiv[e] to private property.� Pet. App. 103a. FWS
and the panel acknowledged that, upon designation,
Unit 1�s value �immediately� plummeted �given the
�stigma� attached to critical-habitat designations.� Id.
at 13a.

FWS explained that in a Section 7 consultation it
might �recommen[d] that no [future] development
occur� on Unit 1, and found that doing so would cost
Unit 1�s landowners $34 million in lost development
opportunities. Pet. App. 75 n.84, 117a; 77 Fed. Reg. at
35141. If it allowed development at all, FWS said it
could condition a CWA permit on the landowners
creating andmaintaining froghabitat on 60 per cent of
Unit 1, at a cost of$20.4 million. 77 Fed. Reg. at 35141.
These estimates ignored additional costs associated
with controlled burns, the �negative impacts� ofwhich
FWS said it could not quantify. Id. at 35126. It
excluded too the toll of the Section 7 consultation
process, which �often takes months or years,
significantly delaying projects and resulting in
substantial additional project costs, if not destroying
the projects� economic viability.� Turner & McGrath,
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supra, 43 ENVT�L L. REPORTER at 10681. The costs to
the landowners of participating in the regulatory
proceedings and in this litigation have been significant
too. The economic, regulatory, and litigation burdens
on Unit 1�s landowners have been astounding.

Meanwhile, the designation provides no benefits to
the frog. As FWS explained, �designation does not
require property owners to undertake affirmative
actions to promote the recovery of the listed species.�
77 Fed. Reg. at 35123. It is �voluntary� for Unit 1�s
owners whether to create habitat for the frog, as
�habitat management through prescribed burning, or
frog translocations to the site, cannot be implemented
without the cooperation and permission of the
landowner.� Ibid. Any benefit to the frog thus hinges
on FWS�s �hope to work with the landowners.� Ibid.
But �there is no evidence that the substantial
alterations and maintenance necessary to transform
the area into habitat suitable for the endangered
species will, or are likely to, occur.� Pet. App. 48a
(Owen, J.). �[T]he land is subject to a timber lease until
2043, timber operations are ongoing, and neither the
owner ofthe property nor the timber lessee iswilling to
permit the substantial alterations that [FWS]
concludedwould be necessary� to create habitat for the
frog. Id. at 52a.

The landowners thus face the Catch-22 that they
can continue forestry operations on the frogless land
largely unhindered by the designation. But if they try
to develop the land consistent with their plans and
current zoning, the designation may well stop the
development in its tracks�whichagainwouldnot help
the frog. Eitherway, the designationdestroys economic
activity, leaves the land as unoccupied non-habitat,
and does nothing to help the frog.
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2. The disconnect between the burden on private
landowners and the lack of benefit to the species is
nothing new. FWS has long understood that critical
habitat designation �provides little additional
protection to most listed species,� is �driven by
litigation rather than biology,� and �imposes huge
social and economic costs.� 68 Fed. Reg. 46684, 46684
(Aug. 6, 2003). FWS has �seriously question[ed]� the
�utility� ofdesignation and concluded that it �is not an
efficient or effectivemeans ofsecuring the conservation
ofspecies.� 62 Fed. Reg. 39129, 39131 (July 22, 1997).

Scholars likewise have found no evidence �that
critical habitat designation promotes species�
recoveries or prevents species� declines.� Joe Kerkvliet
and Christian Langpap, Learning from Endangered
and Threatened Species Recovery Programs: A Case
Study Using U.S. Endangered Species Act Recovery
Scores, 63 ECOL. ECON. 499, 508 (2007). To the
contrary, designation often perversely �induce[s]
habitat destruction� because landowners preemptively
destroy habitat to �avoid costly land-use restrictions.�
Dean Lueck and Jeffrey A. Michael, Preemptive
HabitatDestructionUnder theEndangeredSpeciesAct,
46 J.L. & ECON. 27, 51 (2003).

At the same time, critical habitat designation
increases the costs and reduces the amount of
development. See Jeffrey E. Zabel and Robert W.
Paterson, The Effects of Critical Habitat Designation
on HousingSupply: An Analysis ofCalifornia Housing
Construction Activity, 46 J. REG�L SCI. 67, 67 (2006)
(designations decreased housing construction by 37
percent). Here, the unwarranted designation ofUnit 1
threatens a substantial commercial and residential
development for which local government rezoned the
area to serve the needs of the fast-growing St.
Tammany Parish population.

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



29

This imbalance of costs and benefits is
characteristic ofthe critical habitat program, andmade
worse by FWS�s expansionary zeal to reachunoccupied
non-habitat. �The fact that the biologists themselves
have found critical habitat of such little utility
bespeaks the low tally on the benefits side, and the
costs of the provisions are evinced in the delays and
resource drain caused by both designation and the
frequent litigation that follows.� Sheila Baynes, Cost
Consideration and the EndangeredSpecies Act, N.Y.U.
L. REV. 961, 998 (2015).

This widely acknowledged gulfbetween costs and
benefits counsels interpreting ESA�s unoccupied
critical habitat provisions according to their plain
language and Congress�s intent�that is, narrowly.
FWS�s expansive construction inflicts severe costs on
landowners and affected communities with no
countervailing environmental benefit.

3. FWS�s approach has no meaningful limit. As
Judge Owen explained, �the linchpin� of the panel
majority�s ruling is that �uninhabitable land� may be
designated as critical habitat if the land could �be
transformed into habitat� and contains �at least one
�physical or biological featur[e] * * * essential to the
conservation ofthe species.�� Pet. App. 63a-64a; see id.
at 30a n.20 (majority) (�ifthe ponds are essential, then
Unit 1, which contains the ponds, is essential for the
conservation of the dusky gopher frog�). Under the
panel�s ruling, �vast portions oftheUnitedStates could
be designated as �critical habitat.�� Pet. App. 49a.

As Judge Jones understood, the panel�s ruling
bestows �virtually limitless� authority on FWS given
the types of �physical and biological features that
[FWS] has deemedessential to species� conservation��
including ��[i]ndividual trees with potential nesting
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platforms,� �forested areas within 0.5 mile�� of
��individual trees with potential nesting platforms,�
�aquatic breeding habitat,� �upland areas,� and �[a]
natural light regime within the coastal dune
ecosystem.�� Pet. App. 155a (footnotes omitted). Judge
Jones cautioned that, �[w]ith no real limiting principle
to the panel majority�s one-feature-suffices standard,
there is no obstacle to the Service�s claiming critical
habitat wherever �forested areas� or �a natural light
regime� exist.� Id. at 156a.

The panel�s ��unprecedented and sweeping��
expansion ofFWS power would �encourage aggressive,
tenuously based interference withproperty rights� and
with State authority over land use. Id. at 156a, 162a.
This Court should overturn it now beforemore damage
is done.

B. FWS�s New Rule Formalizing Its Authority
To Designate Unoccupied Non-Habitat Re-

inforces The Need For Immediate Review.

In 2016, FWS revised its regulations to conform to
the approach it took in this case. Revised 50 C.F.R.
§ 424.12 provides that FWS may designate as critical
habitat �specific areas outside the geographical area
occupied by the species that are essential for its
conservation, considering the life history, status, and
conservation needs of the species.� 81 Fed. Reg. 7414,
7439 (Feb. 11, 2016). FWS explained that unoccupied
areas �need not have the features essential to the
conservation of the species� to be designated, even
though those �physical or biological features� are
necessary to designate occupied areas. Id. at 7420-
7421, 7425, 7434. FWS acknowledged�citing the
district court�s ruling in this case�that this new rule
�is not a change from the way we have been
designating unoccupied critical habitat.� Id. at 7427.
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Twenty States challenged the 2016 rule,
contending that it is inconsistent with the ESA and
arbitrary and capricious. Alabama v. NationalMarine
Fisheries Service, No. 1:16-cv-00593 (S.D. Ala.) (First
Amended Complaint filed Feb. 2, 2017, Dkt. 30). No
responsive pleadings have been filed and the case is
stayed until September 11, 2017, at the government�s
request. Dkt. 46.

The pendency ofthat early-stage litigationdoes not
reduce the need for review in this case. The new rule
formalizes the same incorrect statutory interpretation
with which FWS justified its designation ofUnit 1 and
which the Fifth Circuit upheld. Andwhile resolutionof
the rule challenge would have no effect on the
erroneous judgment for which review is sought here,
this Court�s reversal in this case would foreordain the
result of the rule challenge, because FWS concedes
that the rule is �not a change� from the basis on which
it designated the landowners� property. 81Fed. Reg. at
7427.

This case provides the Court with the opportunity
to resolve the issues presented in a concrete,
particularized context. The features of the designated
tract are known andundisputed, which illuminates the
dire consequences of FWS�s mistaken reading of the
ESA. Rather than delay resolution of important
questions about a major federal environmental statute
for years while the rule challenge proceeds, this Court
should resolve them now.

III. The Panel�s Erroneous Holding That FWS�s
Decision Not To Exclude Unit 1 From Design-
ation Is Judicially Unreviewable �Play[s]
Havoc With Administrative Law.�

FWS must �tak[e] into consideration the economic
impact� of a designation and �may exclude any area

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



32

from critical habitat if[it] determines that the benefits
ofsuch exclusion outweigh the benefits� ofdesignation.
16 U.S.C. § 1533(b)(2). FWS purported to take into
account the economic impact of designating Unit 1�
concluding that designation could cost the landowners
up to $34 million but that unquantifiable �biological�
benefits meant there were no �disproportionate costs�
to justify excluding Unit 1 from designation. 77 Fed.
Reg. at 35141. As the dissenters below observed, the
�shocking fact� that designation may cost landowners
$34 million is matched by the �shocking fact[s]� that
�there is virtually nothing on the other side of the
economic ledger� and that FWS �never performed a
comparison ofthe relevant costs.� Pet. App. 158a-159a.

Petitioner challenged FWS�s refusal to exclude
Unit 1 from designation on economic grounds as
arbitrary and counter to the evidence before the
agency. See Pet. App. 159a; Motor Vehicle Mfrs. Ass�n
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983). The panel majority refused to consider that
challenge on the ground that FWS�s determination
whether to exclude is discretionary and there are no
judicially manageable standards for a reviewing court
to apply. Pet. App. 33a.

But the dissenters pointed out that ruling �play[s]
havoc with administrative law.� Pet. App. 156a (Jones,
J.). It flies in the face of the �strong presumption
favoring judicial review of administrative action.�
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1653
(2015). It also flatly �contradict[s this] Court�s
statement in Bennettv. Spear, 520 U.S. 154 (1997) that
the Service�s ultimate decision is reviewable for abuse
ofdiscretion.� Pet. App. 156a-157a; see 520 U.S. at 172.
Such review is indispensible: Bennett recognized that a
�primary� �objective� under the ESA �is to avoid
needless economic dislocation produced by agency
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officials zealously but unintelligently pursuing their
environmental objectives.� 520 U.S. at 176-177. If
private landowners cannot challenge FWS�s cost-
benefit analysis, how would that objective ever be
achieved?

Abuse ofdiscretion is a familiar standardofreview
that is administrable by the judiciary. See Harry T.
Edwards, et al., FEDERAL STANDARDS OF REVIEW 78-81
(2d ed. 2013). Furthermore, the State Farm analysis
guides review ofFWS�s weighing ofeconomic benefits.
See Motor Vehicle Mfrs., 463 U.S. at 43 (reviewing
whether an agency�s explanation for its decision is
�counter to the evidence� or thoroughly �implausible�).
The clash between the panel decision and this Court�s
precedent on the availability ofjudicial review suffices
to warrant certiorari on petitioner�s second question
presented.

CONCLUSION

The petition for certiorari should be granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

Markle Interests, L.L.C.; P&F Lumber Company
2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants
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United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; United States Depart-

ment of Interior; Sally Jewell, in her official capacity
as Secretary of the Department of Interior,

Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Weyerhaeuser Company, Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-

vice, in his official capacity; Sally Jewell, in her offi-
cial capacity as Secretary of the Department of

Interior, Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network, Intervenor Defendants�Appellees

Cons w/ No. 14-31021

Filed June 30, 2016
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Appeals from the United States District Court
for the Eastern District of Louisiana

Before REAVLEY, OWEN, and HIGGINSON, Cir-

cuit Judges.

STEPHEN A. HIGGINSON, Circuit Judge:

Opinion

This appeal requires us to consider the United
States Fish and Wildlife Service�s inclusion of private
land in a critical-habitat designation under the En-
dangered Species Act. Misconceptions exist about
how critical-habitat designations impact private
property. Critical-habitat designations do not trans-
form private land into wildlife refuges. A designation
does not authorize the government or the public to
access private lands. Following designation, the Fish
and Wildlife Service cannot force private landowners
to introduce endangered species onto their land or to
make modifications to their land. In short, a critical-
habitat designation alone does not require private
landowners to participate in the conservation of an
endangered species. In a thorough opinion, District
Judge Martin L.C. Feldman held that the Fish and
Wildlife Service properly applied the Endangered
Species Act to private land in St. Tammany Parish,
Louisiana. As we discuss below, we AFFIRM Judge
Feldman�s judgment upholding this critical-habitat
designation.
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FACTS AND PROCEEDINGS

This case is about a frog�the Rana sevosa�
commonly known as the dusky gopher frog.1 These
frogs spend most of their lives underground in open-
canopied pine forests.2 They migrate to isolated,
ephemeral ponds to breed. Final Designation, 77
Fed. Reg. at 35,129. Ephemeral ponds are only sea-
sonally flooded, leaving them to dry out cyclically
and making it impossible for predatory fish to sur-
vive. See id. at 35,129, 35,131. After the frogs are fin-
ished breeding, they return to their underground
habitats, followed by their offspring. Id. at 35,129.
When the dusky gopher frog was listed as an endan-
gered species, there were only about 100 adult frogs
known to exist in the wild.3 Although, historically,
the frog was found in parts of Louisiana, Mississippi,
and Alabama, today, the frog exists only in Missis-
sippi. Final Rule, 66 Fed. Reg. at 62,993�94; Final

1 See Designation of Critical Habitat for Mississippi Gopher Frog, 76

Fed. Reg. 59,774, 59,775 (proposed Sept. 27, 2011) (to be codified at 50

C.F.R. pt. 17) [hereinafter Revised Proposal]. The frog was previously

known as the Mississippi gopher frog, but further taxonomic research in-

dicated that the dusky gopher frog is different from other gopher frogs,

warranting acceptance as its own species: the Rana sevosa or the dusky

gopher frog. Id. We will refer to the frog as the dusky gopher frog.

2 Designation of Critical Habitat for Dusky Gopher Frog (Previously

Mississippi Gopher Frog), 77 Fed. Reg. 35,118, 35,129 (June 12, 2012)

(to be codified at 50 C.F.R. pt. 17) [hereinafter Final Designation]. It ap-

pears that the frogs are not accustomed to human interaction. If you pick

up a gopher frog and hold it, the frog will play dead and even cover its

eyes; if you hold the frog long enough, it will peak at you and then pre-

tend to be dead again.

3 See Final Rule to List the Mississippi Gopher Frog Distinct Population

Segment of Dusky Gopher Frog as Endangered, 66 Fed. Reg. 62,993,

62,993, 62,995, 63,000 (Dec. 4, 2001) (to be codified at 50 C.F.R. pt. 17)

[hereinafter Final Rule].
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Designation, 77 Fed. Reg. at 35,132. The primary
threat to the frog is habitat degradation. Final Rule,
66 Fed. Reg. at 62,994.

In 2010, under the Endangered Species Act
(�ESA�), 16 U.S.C. §§ 1531�1544, the United States
Fish and Wildlife Service (�the Service�)4 published a
proposed rule to designate 1,957 acres in Mississippi
as �critical habitat� for the dusky gopher frog.5 In re-
sponse to concerns raised during the peer-review
process about the sufficiency of this original pro-
posal, the Service�s final designation of critical habi-
tat expanded the area to 6,477 acres in four counties
in Mississippi and one parish in Louisiana. See Re-
vised Proposal, 76 Fed. Reg. at 59,776; Final Desig-
nation, 77 Fed. Reg. at 35,118�19. The designated
area in Louisiana (�Unit 1�) consists of 1,544 acres in
St. Tammany Parish. Final Designation, 77 Fed.
Reg. at 35,118. Although the dusky gopher frog has
not occupied Unit 1 for decades, the land contains
historic breeding sites and five closely clustered
ephemeral ponds. See Revised Proposal, 76 Fed. Reg.
at 59,783; Final Designation, 77 Fed. Reg. at 35,123�
24, 35,133, 35,135. The final critical-habitat designa-
tion was the culmination of two proposed rules, eco-
nomic analysis, two rounds of notice and comment, a
scientific peer-review process including responses

4 The Secretary of the Department of the Interior and the Secretary of the

Department of Commerce are jointly charged with administering the

ESA. See 16 U.S.C. § 1532(15). The Secretary of the Interior administers

the ESA through the Fish and Wildlife Service. We refer to both the Sec-

retary and the agency as the “Service.”

5 See Designation of Critical Habitat for Mississippi Gopher Frog, 75

Fed. Reg. 31,387, 31,387 (proposed June 3, 2010) (to be codified at 50

C.F.R. pt. 17) [hereinafter Original Proposal].
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from six experts, and a public hearing. See Final
Designation, 77 Fed. Reg. at 35,119.

Together, Plaintiffs-Appellants Markle Interests,
L.L.C., P&F Lumber Company 2000, L.L.C., PF
Monroe Properties, L.L.C., and Weyerhaeuser Com-
pany (collectively, �the Landowners�) own all of Unit
1. Weyerhaeuser Company holds a long-term timber
lease on all of the land that does not expire until
2043. The Landowners intend to use the land for res-
idential and commercial development and timber op-
erations. Through consolidated suits, all of the Land-
owners filed actions for declaratory judgment and in-
junctive relief against the Service, its director, the
Department of the Interior, and the Secretary of the
Interior. The Landowners challenged only the Ser-
vice�s designation of Unit 1 as critical habitat, not
the designation of land in Mississippi.

The district court allowed the Center for Biologi-
cal Diversity and the Gulf Restoration Network (col-
lectively, �the Intervenors�) to intervene as defend-
ants in support of the Service�s final designation. All
parties filed cross-motions for summary judgment.
Although Judge Feldman granted summary judg-
ment in favor of the Landowners on the issue of
standing, he granted summary judgment in favor of
the Service on the merits. See Markle Interests, LLC
v. U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744,
748, 769 (E.D. La. 2014). The Landowners timely ap-
pealed.

STANDARD OF REVIEW

We review a district court�s grant of summary
judgment de novo. Nola Spice Designs, L.L.C. v.
Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir.
2015); see also Sabine River Auth. v. U.S. Dep�t ofIn-
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terior, 951 F.2d 669, 679 (5th Cir. 1992) (noting that
the court of appeals reviews the administrative rec-
ord de novo when the district court reviewed an
agency�s decision by way of a motion for summary
judgment). Our review of the Service�s administra-
tion of the ESA is governed by the Administrative
Procedure Act (�APA�). See Bennett v. Spear, 520
U.S. 154, 171�75 (1997) (holding that a claim chal-
lenging the Service�s alleged �maladministration of
the ESA� is not reviewable under the citizen-suit
provisions of the ESA, but is reviewable under the
APA); see also 5 U.S.C. §§ 702, 704. When reviewing
agency action under the APA, this court must �set
aside agency action, findings, and conclusions found
to be�(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law; (B)
contrary to constitutional right, power, privilege, or
immunity; [or] (C) in excess of statutory jurisdiction,
authority, or limitations.� 5 U.S.C. § 706(2).

Review under the arbitrary-and-capricious
standard is �extremely limited and highly deferen-
tial,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 243 (5th Cir. 2015) (internal quotation
marks omitted), and �there is a presumption that the
agency�s decision is valid,� La. Pub. Serv. Comm�n v.
F.E.R.C., 761 F.3d 540, 558 (5th Cir. 2014) (internal
quotation marks omitted). The plaintiff has the bur-
den of overcoming the presumption of validity. La.
Pub. Serv. Comm�n, 761 F.3d at 558.

Under the arbitrary-and-capricious standard,

we will not vacate an agency�s decision un-
less it has relied on factors which Congress
had not intended it to consider, entirely
failed to consider an important aspect of the
problem, offered an explanation for its deci-
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sion that runs counter to the evidence before
the agency, or is so implausible that it could
not be ascribed to a difference in view or the
product of agency expertise.

Nat�l Ass�n ofHome Builders v. Defenders ofWildlife,
551 U.S. 644, 658 (2007) (internal quotation marks

omitted). We must be mindful not to substitute our
judgment for the agency�s. FCCv. Fox Television Sta-
tions, Inc., 556 U.S. 502, 513 (2009). That said, we
must still ensure that �[the] agency examine[d] the
relevant data and articulate[d] a satisfactory expla-
nation for its action.� Id. (internal quotation marks
omitted). �We will uphold an agency�s action if its
reasons and policy choices satisfy minimum stand-
ards of rationality.� 10 Ring Precision, Inc. v. Jones,

722 F.3d 711, 723 (5th Cir. 2013) (internal quotation
marks omitted).

DISCUSSION

The Landowners raise three challenges to the
Service�s designation of Unit 1 as critical habitat for
the dusky gopher frog. They argue that the designa-
tion (1) violates the ESA and the APA, (2) exceeds
the Service�s constitutional authority under the
Commerce Clause, U.S. Const. art. I, § 8, cl. 3, and
(3) violates the National Environmental Policy Act
(�NEPA�), 42 U.S.C. § 4321 et. seq. As we discuss be-
low, each of their arguments fails.

I. Endangered Species Act

Congress enacted the ESA �to provide a means
whereby the ecosystems upon which endangered spe-
cies . . . depend may be conserved� and �to provide a
program for the conservation of such endangered
species.� 16 U.S.C. § 1531(b). The ESA broadly de-
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fines �conservation.� It includes �the use of all meth-
ods and procedures which are necessary to bring any
endangered species . . . to the point at which the
measures provided [by the ESA] are no longer neces-
sary.� Id. § 1532(3). In other words, �the objective of
the ESA is to enable [endangered] species not merely
to survive, but to recover from their endangered or
threatened status.� Sierra Club v. U.S. Fish & Wild-
life Serv., 245 F.3d 434, 438 (5th Cir. 2001); see also
Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)
(�The plain intent of Congress in enacting this stat-
ute was to halt and reverse the trend toward species
extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute.�).

To achieve this objective, the ESA requires the
Service to first identify and list endangered and
threatened species. See 16 U.S.C. § 1533(a)(1). List-
ing a species as endangered or threatened then trig-
gers the Service�s statutory duty to designate critical
habitat �to the maximum extent prudent and deter-
minable.� See id. § 1533(a)(3)(A)(i).6 �Critical habitat

6 The Service typically is required to designate critical habitat at the same

time that it lists a species as endangered or threatened. 16 U.S.C.

§ 1533(a)(3)(A)(i). But if critical habitat is not “determinable” at the time

of listing, the Service can extend the deadline for making a critical-habitat

designation. See id. § 1533(b)(6)(A)(ii), (b)(6)(C)(ii). Although the Ser-

vice listed the dusky gopher frog as endangered in 2001, it declined to

designate critical habitat at that time because of budget limitations. See

Final Rule, 66 Fed. Reg. at 63,000. Six years later, in 2007, the Service

still had not designated critical habitat for the frog. The Center for Bio-

logical Diversity therefore sued the Service for failing to timely designate

critical habitat. That lawsuit resulted in a court-approved settlement

agreement that set deadlines for the Service to designate critical habitat

for the dusky gopher frog. The Service’s resulting designations under this
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designation primarily benefits listed species through
the ESA�s [Section 7] consultation mechanism.� Sier-
ra Club, 245 F.3d at 439; see 16 U.S.C. § 1536 (de-
scribing the Section 7 consultation process). Under
this section, once habitat is designated as critical,
federal agencies are prohibited from authorizing,
funding, or carrying out any action that is likely to
result in �the destruction or adverse modification� of
that critical habitat without receiving a special ex-
emption.7 16 U.S.C. § 1536(a)(2). To satisfy the re-
quirements of Section 7, federal agencies must con-
sult with the Service before taking any action that
might negatively affect critical habitat.8 Only federal
agencies�not private parties�must engage in this
Section 7 consultation process. See id.; 50 C.F.R.
§ 402.14(a). Thus, as Judge Feldman explained, �ab-
sent a federal nexus, [the Service] cannot compel a
private landowner to make changes to restore his
designated property into optimal habitat.� Markle In-
terests, 40 F. Supp. 3d at 750.

A. Standing

Before addressing the merits of the Service�s crit-
ical-habitat designation, we first address whether

agreement, including the designation of Unit 1, prompted the lawsuit that

we are considering on appeal.

7 Section 7 consultation is also required whenever any federal action will

“jeopardize the continued existence” of an endangered species, regardless

of whether the Service has designated critical habitat. 16 U.S.C.

§ 1536(a)(2); see Sierra Club, 245 F.3d at 439.

8 If the Service determines that a contemplated action—the issuance of a

permit, for example—is likely to adversely modify critical habitat, the

Service must suggest “reasonable and prudent alternatives” that the con-

sulting agency could take to avoid adverse modification. See 50 C.F.R.

§ 402.14(h)(3). These alternatives must be “economically and technologi-

cally feasible.” Id. § 402.02.
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the Landowners have standing to challenge the des-
ignation. �The question of standing involves both
constitutional limitations on federal-court jurisdic-
tion and prudential limitations on its exercise.�Ben-
nett, 520 U.S. at 162 (internal quotation marks omit-
ted). In particular, to establish standing under the
APA, in addition to Article III standing, a plaintiff
must show that �the interest sought to be protected
by the [plaintiff] is arguably within the zone of inter-
ests to be protected or regulated by the statute or
constitutional guarantee in question.� Id. at 175
(quoting Ass�n of Data Processing Serv. Orgs., Inc. v.
Camp, 397 U.S. 150, 153 (1970)). Although the dis-
trict court correctly held that the APA provided the
proper vehicle for the Landowners to challenge the
Service�s administration of the ESA, the district
court did not address the APA�s zone-of-interests
test; instead, it held only that the Landowners have
standing under Article III. On appeal, the Service
did not brief the zone-of-interests issue or challenge
the district court�s conclusion that the Landowners
have Article III standing.

Even though the Service did not appeal the dis-
trict court�s standing conclusion, we must inde-
pendently assess the Landowners� Article III stand-
ing.9 See Hang On, Inc. v. City of Arlington, 65 F.3d
1248, 1251 (5th Cir. 1995) (�The federal courts are
under an independent obligation to examine their
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines.� (altera-
tions and internal quotation marks omitted)). �Arti-
cle III of the Constitution limits federal courts� juris-

9 This Article III standing analysis applies to all of the Landowners’

claims, not just the Landowners’ claim under the ESA.
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diction to certain �Cases� and �Controversies.�� Clap-
per v. Amnesty Int�l USA, 133 S. Ct. 1138, 1147
(2013). �To satisfy the �case� or �controversy� require-
ment of Article III, which is the �irreducible constitu-
tional minimum� of standing, a plaintiff must . . .
demonstrate that he has suffered �injury in fact,� that
the injury is �fairly traceable� to the actions of the de-
fendant, and that the injury will likely be redressed
by a favorable decision.� Bennett, 520 U.S. at 162
(quoting Lujan v. Defenders ofWildlife, 504 U.S. 555,
560�61 (1992)). The injury must be concrete and par-
ticularized, as well as actual or imminent. Lujan,
504 U.S. at 560; see also Crane v. Johnson, 783 F.3d
244, 251 (5th Cir. 2015) (�Although imminence is
concededly a somewhat elastic concept, it cannot be
stretched beyond its purpose, which is to ensure that
the alleged injury is not too speculative for Article III
purposes�that the injury is certainly impending.�).
�The party invoking federal jurisdiction bears the
burden of establishing these elements.� Lujan, 504
U.S. at 561.

Here, the Landowners assert two alleged inju-
ries: lost future development and lost property value.
The first�loss of future development�is too specu-
lative to support Article III standing. Although �[a]n
increased regulatory burden typically satisfies the
injury in fact requirement,� Contender Farms, L.L.P.
v. U.S. Dep�t of Agric., 779 F.3d 258, 266 (5th Cir.
2015), any regulatory burden on Unit 1 is purely
speculative at this point. As the Service emphasized
in the designation, if future development occurring
on Unit 1 avoids impacting jurisdictional wetlands,
no federal permit would be required and the ESA�s
Section 7 consultation process would not be trig-
gered. See Final Designation, 77 Fed. Reg. at 35,126
(noting that the range of possible economic impact to
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Unit 1 of $0 to $33.9 million �reflects uncertainty re-
garding future land use�); id. at 35,140 (observing
that �considerable uncertainty exists regarding the
likelihood of a Federal nexus for development activi-
ties [in Unit 1]�); see also 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). Judge Feldman similarly stressed
this point, explaining that, �if a private party�s action
has no federal nexus (if it is not authorized, funded,
or carried out by a federal agency), no affirmative ob-
ligations are triggered by the critical habitat desig-
nation.� Markle Interests, 40 F. Supp. 3d at 750.

Because the Landowners have not provided evi-
dence that specific development projects are likely to
be impacted by Section 7 consultation,10 lost future
development is too speculative to support standing.
See Lujan, 504 U.S. at 564 (�Such �some day� inten-
tions�without any description of concrete plans, or
indeed even any specification of when the some day
will be�do not support a finding of the �actual or
imminent� injury that our cases require.�); see also
Clapper, 133 S. Ct. at 1147�48 (holding that plain-
tiffs did not have standing to challenge the Foreign
Intelligence Surveillance Act in part because they
provided no evidence supporting their �highly specu-
lative fear� that the government would imminently

10 To the contrary, the record reflects that, at the time Unit 1 was desig-

nated, development plans had already been delayed because of the reces-

sion and the mortgage crisis. This uncertainty about development not on-

ly underscores the absence of a concrete injury, but also highlights that

any injury, however speculative, is not fairly traceable to the critical-

habitat designation. Moreover, the long-term timber lease running on the

land until 2043 also suggests that development may not occur on Unit 1

in the foreseeable future. Although the Landowners suggest that they

could renegotiate the timber lease as conditions change, they have not

demonstrated that they have concrete plans to do so.
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target communications to which plaintiffs were par-
ties); Crane, 783 F.3d at 252 (holding that Mississip-
pi did not have standing to challenge the federal gov-
ernment�s deferred-action policy because its injury
was �purely speculative� and because it failed to
�produce evidence of costs it would incur� because of
the policy); cf. Cape Hatteras Access Pres. Alliance v.
U.S. Dep�t of Interior, 344 F. Supp. 2d 108, 117�18
(D.D.C. 2004) (holding that the burdens of Section 7
consultation supported standing when the plaintiffs
identified specific, ongoing development projects that
would be delayed because of the consultation re-
quirement).

The Landowners� assertion of lost property value,
by contrast, is a concrete and particularized injury
that supports standing. See Sabine River Auth., 951
F.2d at 674 (recognizing that injury in fact includes
economic injury). The Landowners assert that their
land has already lost value as a result of the critical-
habitat designation. Indeed, as the Service recog-
nized in its Final Economic Analysis, given the
�stigma� attached to critical-habitat designations,
�[p]ublic attitudes about the limits or restrictions
that critical habitat may impose can cause real eco-
nomic effects to property owners, regardless of
whether such limits are actually imposed.� As a re-
sult, �a property that is designated as critical habitat
may have a lower market value than an identical
property that is not within the boundaries of critical
habitat due to perceived limitations or restrictions.�
The Service further assumed that �any reduction in
land value due to the designation of critical habitat
will happen immediately at the time of the designa-
tion.�

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



14a

Causation and redressability flow naturally from
this injury. If a plaintiff�or, here, the plaintiffs�
land�is the object of government action, �there is
ordinarily little question that the action . . . has
caused him injury, and that a judgment preventing
. . . the action will redress it.� Lujan, 504 U.S. at
561�62. We conclude that the Landowners� decreased
property value is fairly traceable to the Service�s crit-
ical-habitat designation and that this injury would
likely be redressed by a favorable decision. Thus, the
Landowners have established Article III standing
based on lost property value.

The question nevertheless remains whether the
Landowners satisfy the APA�s zone-of-interests re-
quirement. See Bennett, 520 U.S. at 175�77. The
Service, however, has not argued�either in the dis-
trict court or this court�that the Landowners� inter-
ests fall outside the zone of interests that the ESA is
designed to protect. �Unlike constitutional standing,
prudential standing arguments may be waived.� Bd.
ofMiss. Levee Comm�rs v. EPA, 674 F.3d 409, 417�18
(5th Cir. 2012).11 Although we have previously con-
sidered the zone-of-interests issue sua sponte, see
Nat�l Solid Waste Mgmt. Ass�n v. Pine Belt Reg�l Sol-
id Waste Mgmt. Auth., 389 F.3d 491, 498 (5th Cir.
2004), we decline to do so here. Because the Service
failed to raise this argument, we hold that the Ser-
vice has forfeited a challenge to the Landowners�
standing under the zone-of-interests test. We thus

11 We are mindful that the Supreme Court has recently clarified that

“‘prudential standing’ is a misnomer as applied to the zone-of-interests

analysis,” emphasizing instead that the analysis requires “using tradition-

al tools of statutory interpretation.” Lexmark Int’l, Inc. v. Static Control

Components, Inc., 134 S. Ct. 1377, 1387 (2014) (citation and internal

quotation marks omitted).
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conclude that the Landowners have standing to chal-
lenge the Service�s critical-habitat designation.

B. Critical�Habitat Designation

The ESA expressly envisions two types of critical
habitat: areas occupied by the endangered species at
the time it is listed as endangered and areas not oc-
cupied by the species at the time of listing. See 16
U.S.C. § 1532(5)(A)(i)�(ii). To designate an occupied
area as critical habitat, the Service must demon-
strate that the area contains �those physical or bio-
logical features . . . essential to the conservation of
the species.�12 Id. § 1532(5)(A)(i). To designate unoc-
cupied areas, the Service must determine that the
designated areas are �essential for the conservation
of the species.� Id. § 1532(5)(A)(ii). As Judge Feld-
man noted below, �Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination.� Markle Interests, 40 F.
Supp. 3d at 760. Thus, when the Service promul-
gates, in a formal rule, a determination that an un-
occupied area is �essential for the conservation� of an
endangered species, Chevron deference is appropri-
ate. See id. (citing Chevron, U.S.A., Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984));
Knapp v. U.S. Dep�t of Agric., 796 F.3d 445, 454 (5th
Cir. 2015) (�[A]dministrative implementation of a

12 Under the regulations in place at the time of the critical-habitat desig-

nation at issue here, the Service referred to these “physical or biological

features” as “primary constituent elements” or “PCEs.” 50 C.F.R.

§ 424.12(b) (2012). The primary constituent elements that make up the

dusky gopher frog’s habitat are (1) ephemeral ponds used for breeding,

(2) upland, open-canopy forests “adjacent to and accessible to and from

breeding ponds,” and (3) upland connectivity habitat to allow the frog to

move between breeding and nonbreeding habitats. Final Designation, 77

Fed. Reg. at 35,131.
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particular statutory provision qualifies for Chevron
deference when it appears [(1)] that Congress dele-
gated authority to the agency generally to make
rules carrying the force of law, and [(2)] that the
agency interpretation claiming deference was prom-
ulgated in the exercise of that authority.� (altera-
tions in original)).

The Service must designate critical habitat �on
the basis of the best scientific data available and af-
ter taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact, of specifying any particular area as crit-
ical habitat.� Id. § 1533(b)(2). �When examining this
kind of scientific determination, as opposed to simple
findings of fact, a reviewing court must generally be
at its most deferential.� Balt. Gas & Elec. Co. v. Nat-
ural Res. Def. Council, Inc., 462 U.S. 87, 103 (1983);
Medina Cnty. Envtl. Action Ass�n v. Surface Transp.
Bd., 602 F.3d 687, 699 (5th Cir. 2010) (�Where an
agency�s particular technical expertise is involved,
we are at our most deferential in reviewing the agen-
cy�s findings.�).

In addition, under the regulations in place at the
time of the critical-habitat designation at issue here,
before the Service could designate unoccupied land
as critical habitat, it first had to make a finding that
�a designation limited to [a species�] present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e) (2012) (emphasis
added). Unit 1 is unoccupied. Thus, under its own
regulations, the Service first had to make an inade-
quacy determination. The Service�s first proposed
designation included only land in Mississippi and did
not include Unit 1. See Original Proposal, 75 Fed.
Reg. at 31,395�99 (identifying eleven units in Mis-
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sissippi). During the peer-review and comment pro-
cess on this original proposal, the expert reviewers
expressed that the designated habitat in the proposal
was inadequate to ensure the conservation of the
frog. The experts therefore urged the Service to ex-
pand the designation to Louisiana or Alabama, the
two other states in the frog�s historical range. See
Revised Proposal, 76 Fed. Reg. at 59,776; Final Des-
ignation, 77 Fed. Reg. at 35,119, 35,121, 35,123�24.

The Service adopted this consensus expert con-
clusion, finding that designating the occupied land in
Mississippi was �not sufficient to conserve the spe-
cies.� Final Designation, 77 Fed. Reg. at 35,123. The
Service explained that �[r]ecovery of the dusky go-
pher frog will not be possible without the establish-
ment of additional breeding populations of the spe-
cies,� and it emphasized that it was necessary to des-
ignate critical habitat outside of Mississippi to pro-
tect against potential local events, such as drought
and other environmental disasters. Id. at 35,124�25.
The Service therefore determined that �[a]dditional
areas that were not known to be occupied at the time
of listing are essential for the conservation of the
species.� Id. at 35,123. In sum, all of the experts
agreed that designating occupied land alone would
not be sufficient to conserve the dusky gopher frog.
Thus, the Service�s prerequisite inadequacy find-
ing�a finding that the Landowners did not chal-
lenge13�was not arbitrary and capricious.

13 Amici supporting the Landowners do challenge this finding, and the

Landowners asserted at oral argument that they would contest this find-

ing. The Landowners, however, did not challenge this finding in either of

their briefs on appeal. We therefore will not consider it. See World Wide

St. Preachers Fellowship v. Town of Columbia, 591 F.3d 747, 752 n.3

(5th Cir. 2009) (“It is well-settled in this circuit that an amicus curiae
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Having satisfied this preliminary requirement,
the Service was next required to limit the critical-
habitat designation to unoccupied areas that are �es-
sential for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The Service focused its resources on
locating additional ephemeral ponds. It explained
that it prioritized ephemeral ponds because of their
rarity and great importance for breeding, and be-
cause they are very difficult to replicate artificially.
See Final Designation, 77 Fed. Reg. at 35,123�24.
The Service further explained that additional breed-
ing populations are necessary for the frog�s recovery
and to prevent excessive inbreeding. See id. at
35,121, 35,123�24. Although the Service has created
one artificial ephemeral pond in the DeSoto National
Forest in Mississippi, this artificial pond took ten
years to construct, and it is still unclear whether it
will be successful as a breeding site. See id. at
35,123. In contrast, as an expert explained at the
public hearing on the Revised Proposal, it is �much
easier to restore a terrestrial habitat for the gopher
frog than to restore or build breeding ponds.� See al-
so id. at 35123 (�Isolated, ephemeral ponds that can
be used as the focal point for establishing these
populations are rare, and this is a limiting factor in
dusky gopher frog recovery.�). As the Service ex-
plained in the Final Designation, �[a]lthough
[DeSoto] is crucial to the survival of the frog because
the majority of the remaining frogs occur there, re-
covery of the species will require populations of
dusky gopher frog distributed across a broader por-

generally cannot expand the scope of an appeal to implicate issues that

have not been presented by the parties to the appeal.” (citation and inter-

nal quotation marks omitted)); see also Crane, 783 F.3d at 252 n.34 (ex-

plaining that a party waives an argument by failing to make it in the par-

ty’s opening brief).
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tion of the species� historic distribution.� Id. at 35,
125.

The Service therefore searched for isolated,
ephemeral ponds within the historical range of the
frog in Alabama and Louisiana. See Final Designa-
tion, 77 Fed. Reg. at 35, 124. The area in Alabama
where the frog once lived has since been replaced by
a residential development. See id. The Service noted
that it was unable to find any breeding sites that the
frog might use in the future in Alabama. See id. In
contrast, the Service explained that Unit 1�s five
ephemeral ponds are �intact and of remarkable qual-
ity.� Id. at 35, 133. It noted that the ponds in Unit 1
�are in close proximity to each other, which would al-
low movement of adult gopher frogs between them�
and would �provide metapopulation structure that
supports long-term survival and population resilien-
cy.� Id. �Based on the best scientific information
available to the Service,� the Service concluded that
�the five ponds in Unit 1 provide breeding habitat
that in its totality is not known to be present else-
where within the historic range of the dusky gopher
frog.� Id. at 35, 124.

Finally, in addition to ephemeral ponds, dusky
gopher frogs also require upland forested habitat and
connected corridors that allow them to move between
their breeding and nonbreeding habitats. See id. at
35, 131�32. Looking to the upland terrestrial habitat
surrounding Unit 1�s ephemeral ponds, the Service
relied on scientific measurements and data to draw a
boundary around Unit 1. The Service used digital
aerial photography to map the ponds and then to de-
lineate critical-habitat units by demarcating a buffer
zone around the ponds by a radius of 621 meters (or
2,037 feet). Id. at 35, 134. This value, which was
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based on data collected during multiple gopher frog
studies, represented the median farthest distance
that frogs had traveled from breeding sites (571 me-
ters or 1,873 feet) plus an extra 50 meters (or 164
feet) �to minimize the edge effects of the surrounding
land use.� Id. The Service finally used aerial imagery
to connect critical-habitat areas that were within
1,000 meters (or 3,281 feet) of each other �to create
routes for gene flow between breeding sites and
metapopulation structure.� Id.

Altogether, the Service concluded:

Unit 1 is essential to the conservation of the
dusky gopher frog because it provides: (1)
Breeding habitat for the dusky gopher frog in
a landscape where the rarity of that habitat
is a primary threat to the species; (2) a
framework of breeding ponds that supports
metapopulation structure important to the
long-term survival of the dusky gopher frog;
and (3) geographic distance from extant
dusky gopher frog populations, which likely
provides protection from environmental
stochasticity.

Id. As Judge Feldman reasoned below, �[the Ser-
vice�s] finding that the unique ponds located on Unit
1 are essential for the frog�s recovery is supported by
the ESA and by the record; it therefore must be up-
held in law as a permissible interpretation of the
ESA.� Markle Interests, 40 F. Supp. 3d at 761 (apply-
ing Chevron deference).

On appeal, the Landowners do not dispute the
scientific or factual support for the Service�s deter-
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mination that Unit 1 is essential.14 Instead, they ar-
gue that the Service �exceeded its statutory authori-
ty� under the ESA and acted arbitrarily and capri-
ciously when it designated Unit 1 as critical habitat
because Unit 1 is not currently habitable, nor �cur-
rently supporting the conservation of the species in
any way,� nor reasonably likely to support the con-
servation of the species in the �foreseeable future.�
They contend that such land cannot rationally be
called �essential for the conservation of the species,�
because if it can be, then the Service would have
�nearly limitless authority to burden private lands
with a critical habitat designation.�

As Judge Feldman noted, Congress has not de-
fined the word �essential� in the ESA. Hence the
Service has the authority to interpret the term. See
Sierra Club, 245 F.3d at 438 (�Once a species has
been listed as endangered . . . the ESA states that
the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The
ESA leaves to the Secretary the task of defining
�prudent� and �determinable.�� (quoting 16 U.S.C.
§ 1533(h))). To issue a formal rule designating criti-
cal habitat for the frog, the Service necessarily had to
interpret and apply the applicable ESA provisions,
including the word �essential.� See Nat�l R.R. Pas-
senger Corp. v. Boston & Maine Corp., 503 U.S. 407,
420 (1992) (�[W]e defer to an interpretation which
was a necessary presupposition of the [agency]�s de-
cision.�); cf. S.D. ex rel. Dickson v. Hood, 391 F.3d
581, 596 & n.13 (5th Cir. 2004) (explaining that,

14 Amici do challenge the scope of the Unit 1 designation, but we will not

consider this argument because the Landowners did not raise it on appeal.

See World Wide St. Preachers Fellowship, 591 F.3d at 752 n.3.
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when the Centers for Medicare and Medicaid Ser-
vices are charged with reviewing and approving state
Medicaid plans to ensure that the plans conform to
the Act, the agency implicitly interprets the Act
when granting approvals). The Service issued the
designation as a formal agency rule after two rounds
of notice and comment. Thus, the Service�s interpre-
tation of the term �essential� is entitled to Chevron
deference. See Home Builders, 551 U.S. at 665 (ap-
plying Chevron deference in the context of the ESA);
Chevron, 467 U.S. at 842�44.

When, as here, �an agency�s decision qualifies for
Chevron deference, we will accept the agency�s rea-
sonable construction of an ambiguous statute that
the agency is charged with administering.� Knapp,
796 F.3d at 455. The question presented, then, is
whether the Landowners have demonstrated that
the Service interpreted the ESA unreasonably when
it deemed Unit 1 �essential� for the conservation of
the dusky gopher frog. Although the Landowners
acknowledge that �the Service undoubtedly has some
discretion in interpreting the statutory language of
the ESA,� they contend that the Service �does not
have the authority to apply the term �essential� in a
way that is contrary to its plain meaning.� The
Landowners do not explain what they think the
�plain meaning� of essential is, however, save to ar-
gue, circularly, that we must �insist[ ]� that ��essen-
tial� must truly mean essential.�15

15 The dissent instead introduces two alternative definitions of “essential”

from Black’s Law Dictionary: “2. Of the utmost importance; basic and

necessary. 3. Having real existence, actual.” Dissent at 5. The dissent then

goes on to cite MCI Telecommunications Corp. v. Am. Tel. & Tel. Co.,

512 U.S. 218, 229 (1994), for the proposition that “an agency’s interpre-

tation of a statute is not entitled to deference when it goes beyond the
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We consider first their argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 is not currently habitable by
the frog. The statute does not support this argument.
There is no habitability requirement in the text of
the ESA or the implementing regulations. The stat-
ute requires the Service to designate �essential� are-
as, without further defining �essential� to mean
�habitable.� See Bear Valley Mut. Water Co. v. Jewell,
790 F.3d 977, 994 (9th Cir. 2015) (upholding the des-
ignation of unoccupied critical habitat, even though
the area was not habitable by the endangered spe-
cies). The Landowners� proposed extra-textual limit
on the designation of unoccupied land�
habitability�effectively conflates the standard for
designating unoccupied land with the standard for
designating occupied land. See Dep�t of Homeland
Sec. v. MacLean, 135 S. Ct. 913, 919 (2015) (�Con-
gress generally acts intentionally when it uses par-
ticular language in one section of a statute but omits
it in another.�). As Judge Feldman insightfully ob-
served, �[their position] is . . . contrary to the ESA;
[the Landowners] equate what Congress plainly dif-
ferentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant [physi-
cal or biological features].� Markle Interests, 40 F.

meaning that the statute can bear.” Dissent at 7. The dissent’s own alter-

native definitions distinguish MCI from this case. In MCI, the agency ad-

vanced an interpretation of the word “modify” that flatly contradicted the

definition provided by “[v]irtually every dictionary [the Court] was aware

of.” Id. at 225. Here, in contrast, one of the dissent’s own definitions of

essential—“of the utmost importance; basic and necessary”—describes

well a close system of ephemeral ponds, per the scientific consensus that

the Service relied upon. See infra note 20.
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Supp. 3d at 761. Thus, the plain text of the ESA does
not require Unit 1 to be habitable. �[R]ather,� as
Judge Feldman elaborated, �[the Service] is tasked
with designating as critical unoccupied habitat so
long as it determines it is �essential for the conserva-
tion of the species� and �only when a designation lim-
ited to its present range would be inadequate to en-
sure the conservation of the species.�� Id. at 762
(quoting 50 C.F.R. § 424.12(e)). Here, the Service
provided scientific data to support its finding that
Unit 1 is essential, and as Judge Feldman held, �[the
Landowners] have not demonstrated that [the Ser-
vice�s] findings are implausible.� Id. Thus, the Land-
owners have not shown that the Service employed an
unreasonable interpretation of the ESA when it
found that the currently uninhabitable Unit 1 was
essential for the conservation of the dusky gopher
frog and designated the land as critical habitat.

We consider next the argument that it is an un-
reasonable interpretation of the ESA to describe Unit
1 as essential for the conservation of the dusky go-
pher frog when Unit 1 �is not currently supporting
the conservation of the species in any way and the
Service has no reasonable basis to believe that it will
do so at any point in the foreseeable future.� Like
their proposed habitability requirement, the Land-
owners� proposed temporal requirement�considering
whether the frog can live on the land �currently� or
in the �foreseeable future��also lacks legal support
and is undermined by the ESA�s text. The ESA�s crit-
ical-habitat provisions do not require the Service to
know when a protected species will be conserved as a
result of the designation. The Service is required to
designate unoccupied areas as critical habit at if
these areas are �essential for the conservation of the-
se species.� 16 U.S.C. § 1532(5)(A)(ii). The statute de-
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fines �conservation� as �the use of all methods and
procedures which are necessary to bring any endan-
gered species . . . to the point at which the measures
provided . . . are no longer necessary.� Id. § 1532(3);
cf. Alaska Oil & Gas Ass�n v. Jewell, 815 F.3d 544,
555 (9th Cir. 2016) (�The Act is concerned with pro-
tecting the future of the species[.]�). Neither of these
provisions sets a deadline for achieving this ultimate
conservation goal. See Home Builders Ass�n ofN. Cal.
v. U.S. Fish & Wildlife Serv., 616 F.3d 983, 989 (9th
Cir. 2010) (holding that the Service need not deter-
mine �exactly when conservation will be complete�
before making a critical-habitat designation). And
the Landowners do not explain why it is impossible
to make an essentiality determination without de-
termining when (or whether) the conservation goal
will be achieved. See id. (�A seller of sporting goods
should be able to identify which rod and reel are es-
sential to catching a largemouth bass, but is not ex-
pected to predict when the customer will catch one.�).
As Judge Feldman concluded, �[the Service�s] failure
(as yet) to identify how or when a viable population
of dusky gopher frogs will be achieved, as indifferent
and overreaching by the government as it appears,
does not serve to invalidate its finding that Unit 1
was part of the minimum required habitat for the
frog�s conservation.� Markle Interests, 40 F. Supp. 3d
at 762�63. We also note that, in contrast to the habi-
tat-designation provision at issue here, the ESA�s re-
covery-plan provisions do require the Service to es-
timate when a species will be conserved. See 16
U.S.C. § 1533(f)(1)(B)(iii). Congress�s inclusion of a
conservation-timeline requirement for recovery
plans, but omission of it for critical-habitat designa-
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tions, further underscores the weakness of the Land-
owners� argument. See MacLean, 135 S. Ct. at 919.16

Moreover, we observe that the Landowners� pro-
posed temporal requirement could effectively exclude
all private land not currently occupied by the species
from critical-habitat designations. By the Landown-
ers� logic, private landowners could trump the Ser-
vice�s scientific determination that unoccupied habi-
tat is essential for the conservation of a species so
long as they declare that they are not currently will-
ing to modify habitat to make it habitable and that
they will not be willing to make modifications in the
foreseeable future. Their logic would also seem to al-
low landowners whose land is immediately habitable
to block a critical-habitat designation merely by de-
claring that they will not�now or ever�permit the
reintroduction of the species to their land. The Land-
owners� focus on private-party cooperation as part of
the definition of �essential� finds no support in the
text of the ESA. Nothing in the ESA requires that
private landowners be willing to participate in spe-
cies conservation.17 Summing up the Landowners�

16 We further note that it was logical for Congress to require the Service

to estimate a timeline for achieving its conservation goals in a recovery

plan but not to impose that requirement for critical-habitat designations

because there is no deadline for creating a recovery plan, but there is a

one-year deadline for designating critical habitat. See 16 U.S.C.

§ 1533(b)(6)(A)(ii), (b)(6)(C)(ii); see also Home Builders Ass’n of N.

Cal., 616 F.3d at 990.

17 The statute requires the Service to base its decision on “the best scien-

tific data available.” 16 U.S.C. § 1533(b)(2). Here, the Service followed

that command and made an objective feasibility determination that the

uplands surrounding the ephemeral ponds, although currently lacking

“the essential physical or biological features of critical habitat,” are “re-

storable with reasonable effort.” Final Designation, 77 Fed. Reg. at

35,135. We find no basis in the text of the statute for the “reasonable
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arguments on this point, Judge Feldman observed
that the Landowners �effectively ask the Court to
endorse�contrary to the express terms and scope of
the statute�a private landowner exemption from
unoccupied critical-habitat designations. This, the
Third Branch, is the wrong audience for addressing
this matter of policy.� Markle Interests, 40 F. Supp.
3d at 769 n.40. We agree. Thus, the Landowners
have not shown that the Service employed an unrea-
sonable interpretation of the ESA when it found that
Unit 1 was essential for the conservation of the
dusky gopher frog without first establishing that
Unit 1 currently supports, or in the �foreseeable fu-
ture� will support, the conservation of the dusky go-
pher frog.

We next consider the argument that that the
Service has interpreted the word �essential� unrea-
sonably because its interpretation fails to place
�meaningful limits� on the Service�s power under the
ESA. Thus, we consider whether, in designating Unit
1, the Service abided the meaningful limits that the
ESA and the agency�s implementing regulations set
on the Service�s authority to designate unoccupied
areas as critical habitat. Under the regulations in ef-

probability” test introduced by the dissent, which looks to “many factors”

including “whether a reasonable landowner would be likely to undertake

the necessary modifications.” Dissent at 13. Although a “reasonable

landowner” test has the sound of an objective test, the dissent does not

make clear how such a test would be applied in practice, nor how it

would avoid taking into account the subjective intentions of specific

landowners. For example, the dissent says that in a scenario in which a

“landowner . . . enter[s] into an agreement to modify land so that it might

be used as habitat, there would be nothing ‘subjective’ in concluding that

it is reasonably probable that the land will actually be used at habitat.”

Dissent at 13. A test that can come out differently depending on the actual

plans of specific landowners is, by definition, subjective.
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fect at the time that Unit 1 was designated, the Ser-
vice had to find that the species�s occupied habitat
was inadequate before it could even consider desig-
nating unoccupied habitat as critical. 50 C.F.R.
§ 424.12(e). In part, this preliminary determination
provided a limit to the term �essential� as it relates
to unoccupied areas. Unoccupied areas could be es-
sential only if occupied areas were found to be inade-
quate for conserving the species. See Bear Valley
Mut. Water Co., 790 F.3d at 994 (recognizing that the
inadequacy and essentiality requirements overlap).
Here, the Service made that threshold inadequacy
determination�a determination that the Landown-
ers do not challenge.

Next, under the ESA itself, the Service can des-
ignate unoccupied land only if it is �essential for the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). �Conservation� is defined as �the use
of all methods and procedures which are necessary to
bring any endangered species . . . to the point at
which the measures provided . . . are no longer nec-
essary.� Id. § 1532(3) (emphasis added). In light of
this definition, we find implausible the Landowners�
parade of horribles in which they suggest that, if the
Service can designate an area like Unit 1 as critical
habitat, it could designate �much of the land in the
United States� as well. They contend that �[b]ecause
any land may conceivably be turned into suitable
habitat with enough time, effort, and resources, th[e]
[Service�s] interpretation gives the Service nearly
limitless authority to burden private lands with a
critical habitat designation.� But we find it hard to
see how the Service would be able to satisfactorily
explain why randomly chosen land�whether an
empty field or, as the Landowners suggest, land cov-
ered in �buildings� and �pavement��would be any
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more �necessary� to a given species� recovery than
any other arbitrarily chosen empty field or paved
lot.18 Here, the Service confirmed through peer re-
view and two rounds of notice and comment a scien-
tific consensus as to the presence and rarity of a crit-
ical (and difficult to reproduce) feature�the ephem-
eral ponds�which justified its finding that Unit 1
was essential for the conservation of the dusky go-
pher frog.19

18 Nor do we see how the Service could justify designating land that ob-

jectively—that is, for scientific reasons—could never contribute to the

conservation of a species—say, for example, if the ephemeral ponds were

located within a toxic spill zone that scientists concluded could not be

remediated. Where we differ critically from the dissent is on the question

whether the ESA provides any basis for taking into account subjective

third-party intentions when determining whether land could contribute to

the conservation of a species. We hold that it does not. Under our ap-

proach, it would still be arbitrary and capricious for the Service to label as

essential land that is objectively impossible to use for conservation. See

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (finding the National Highway Traffic Safety

Administration’s rescission of a rule requiring passive restraints in auto-

mobiles arbitrary and capricious because the agency did not provide a

“rational connection between the facts found and the choice made”); see

also Arizona Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, Bureau of

Land Mgmt., 273 F.3d 1229, 1243–44 (9th Cir. 2001) (finding the Fish

and Wildlife Service’s issuance of an incidental-take statement arbitrary

and capricious because the evidence linking cattle grazing to an effect on

the razorback sucker was too speculative and “woefully insufficient”);

Chem. Mfrs. Ass’n v. E.P.A., 28 F.3d 1259, 1265–66 (D.C. Cir. 1994)

(finding the Environmental Protection Agency’s final rule designating a

pollutant as high risk arbitrary and capricious because “there [was] simp-

ly no rational relationship between the model [used in making the deter-

mination] and the known behavior of the hazardous air pollutant to which

it [was] applied”).

19 We fail to see how the Service would be able to similarly justify as ra-

tional an essentiality finding as to arbitrarily chosen land. In contrast, the

dissent, similar to the Landowners, contends that “[i]t is easily conceiva-

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



30a

In addition, the ESA requires the Service to base
its finding of essentiality on �the best scientific data
available.� Id. § 1533(b)(2). This requirement further
cabins the Service�s power to make critical-habitat
designations. Here, the Final Designation was based
on the scientific expertise of the agency�s biologists
and outside gopher frog specialists. If this scientific
support were not in the record, the designation could
not stand.20 But that is not the situation here, and

ble that ‘the best scientific data available’ would lead scientists to con-

clude that an empty field that is not currently habitable could be altered to

become habitat for an endangered species.” Dissent at 13-14. Even as-

suming that to be true, it does not follow that scientists or the Service

would or could then reasonably call an empty field essential for the con-

servation of a species. If the field in question were no different than any

other empty field, what would make it essential? Presumably, if the field

could be modified into suitable habitat, so could any of the one hundred

or one thousand other similar fields. If the fields are fungible, it would be

arbitrary for the Service to label any single one “essential” to the conser-

vation of a species. It is only by overlooking this point that the dissent

can maintain that our approval of the Service’s reading of “essential” will

“mean[ ] that virtually any part of the United States could be designated

as ‘critical habitat’ for any given endangered species so long as the prop-

erty could be modified in a way that would support introduction and sub-

sequent conservation of the species on it.” Dissent at 6 (emphasis added).

20 The dissent also takes aim at our acceptance of the Service’s scientifi-

cally grounded essentiality finding in this case, contending that, under our

decision, the Service can designate any land as critical habitat whenever it

contains a single one of the “physical or biological features” essential to

the conservation of the species at issue. 16 U.S.C. § 1532(5)(A)(i). Dis-

sent at 14-15. We create no such generalized rule. We hold only that in

this case, substantial, consensus, scientific evidence in the record sup-

ports the Service’s conclusion that the ephemeral ponds present on Unit 1

are essential for the conservation of the dusky gopher frog. See, e.g., Fi-

nal Designation, 77 Fed. Reg. at 35123 (summarizing the scientific con-

sensus that the rarity of isolated, ephemeral ponds “is a limiting factor in

dusky gopher frog recovery”). The ponds cannot be separated from the

land that contains them. Thus, if the ponds are essential, then Unit 1,

which contains the ponds, is essential for the conservation of the dusky
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the Landowners do not challenge the consensus sci-
entific data on which the Service relied. The Land-
owners have not shown that the Service employed an
interpretation of the ESA that is inconsistent with
the meaningful limits that the ESA and the agency�s
implementing regulations set on the Service�s au-
thority to designate unoccupied areas as critical hab-
itat.21

In sum, the Landowners have not established
that the Service interpreted the ESA unreasonably�
and was thus undeserving of Chevron deference�
when it found that Unit 1 was essential for the con-
servation of the dusky gopher frog. Likewise, the
Landowners have not shown that the Service�s es-
sentiality finding failed to �satisfy minimum stand-
ards of rationality,� 10 Ring Precision, 722 F.3d at
723, which means that they have not shown that the
Service acted arbitrarily or capriciously, either.

Finally, the Landowners contend that it is im-
proper to protect Unit 1 with a critical-habitat desig-

gopher frog. In general, the dissent seeks to decouple the Service’s “es-

sentiality” finding from its scientific determination process, turning it into

a purely legal standard. We decline to do so, with the good reason that the

ESA specifically requires that critical habitat determinations be based on

“scientific data.” See 16 U.S.C. § 1533(b)(2).

21 In response to the dissent’s policy concerns about ever-expanding des-

ignations, we also note that the ESA limits critical-habitat designations on

the back end as well, because successful conservation through critical-

habitat designation ultimately works towards undesignation. See, e.g.,

Removal of the Louisiana Black Bear From the Federal List of Endan-

gered and Threatened Wildlife and Removal of Similarity–of–

Appearance Protections for the American Black Bear, 81 Fed. Reg.

13,124, 13,171 (March 11, 2016) (to be codified at 50 C.F.R. pt. 17) (fi-

nal rule removing Louisiana black bear from endangered species list and,

accordingly, “removing the designated critical habitat for the Louisiana

black bear”).
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nation when there are other ways to ensure that
Unit 1 will assist with the conservation of the gopher
frog. It is true that the Service could manage Unit 1
by purchasing the land. See 16 U.S.C. § 1534(a). But
the legal availability of other statutory conservation
mechanisms, some arguably more intrusive of pri-
vate property interests, does not undercut the Ser-
vice�s separate statutory duty to designate as critical
habitat unoccupied areas that are essential for the
conservation of the species. See id. § 1533(a)(3)(A)(i)
(�The Secretary . . . to the maximum extent prudent
and determinable . . . shall . . . designate any habitat
of [an endangered] species which is then considered
to be critical habitat . . ..� (emphasis added)).

In sum, the designation of Unit 1 as critical habi-
tat was not arbitrary and capricious nor based upon
an unreasonable interpretation of the ESA. The Ser-
vice reasonably determined (1) that designating oc-
cupied habitat alone would be inadequate to ensure
the conservation of the dusky gopher frog and (2)
that Unit 1 is essential for the conservation of the
frog. We thus agree with Judge Feldman: �the law
authorizes such action and . . . the government has
acted within the law.� Markle Interests, 40 F. Supp.
3d at 759�60.

C. Decision Not to Exclude Unit 1

In addition to attacking the Service�s conclusion
that Unit 1 is essential for the conservation of the
dusky gopher frog, the Landowners also challenge
the Service�s conclusion that the economic impacts on
Unit 1 are not disproportionate. See Final Designa-
tion, 77 Fed. Reg. at 35,141. The Landowners argue
that because the benefits of excluding Unit 1 from
the designation clearly outweigh the benefits of in-
cluding it in the designation, the Service�s decision is

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



33a

arbitrary and capricious. The Landowners contend
that because Unit 1 is not currently habitable by the
dusky gopher frog, the land provides no biological
benefit to the frog. They emphasize that Unit 1, by
contrast, bears a potential loss of development value
of up to $33.9 million over twenty years.

The ESA mandates that the Service �tak[e] into
consideration the economic impact . . . of specifying
any particular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). After it takes this impact into consider-
ation, the Service

may exclude any area from critical habitat if
[it] determines that the benefits of such ex-
clusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less [it] determines, based on the best scien-
tific and commercial data available, that the
failure to designate such area as critical hab-
itat will result in the extinction of the species
concerned.

Id. (emphasis added). The Service argues that once it
has fulfilled its statutory obligation to consider eco-
nomic impacts, a decision to not exclude an area is

discretionary and thus not reviewable in court. The
Service is correct. Under the APA, decisions �com-
mitted to agency discretion by law� are not review-
able in federal court. 5 U.S.C. § 701(a)(2). An action
is committed to agency discretion when there is �no

meaningful standard against which to judge the
agency�s exercise of discretion.� Heckler v. Chaney,
470 U.S. 821, 830 (1985). �[I]f no judicially managea-
ble standards are available for judging how and
when an agency should exercise its discretion, then it

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



34a

is impossible to evaluate agency action for �abuse of

discretion.�� Id.

The only other circuit court that has confronted
this issue has recognized that there are no manage-
able standards for reviewing the Service�s decision
not to exercise its discretionary authority to exclude
an area from a critical-habitat designation. See Bear
Valley Mut. Water Co., 790 F.3d at 989�90. It there-
fore held that the decision not to exclude is unre-
viewable. Id.; see also Bldg. Indus. Ass�n ofBay Area
v. U.S. Dep�t of Commerce, No. 13-15132, 2015 WL
4080761, (9th Cir. July 7, 2015), aff�g No. C 11-4118,
2012 WL 6002511 (N.D. Cal. Nov. 30, 2012). Similar-
ly, every district court that has addressed this issue
has also held that the decision not to exclude is not
subject to judicial review. See Aina Nui Corp. v. Jew-
ell, 52 F. Supp. 3d 1110, 1132 n.4 (D. Haw. 2014)
(�The Court does not review the Service�s ultimate
decision not to exclude . . ., which is committed to the
agency�s discretion.�); Cape Hatteras Access Pres. Al-
liance v. U.S. Dep�t ofInterior, 731 F. Supp. 2d 15, 29
(D.D.C. 2010) (�The plain reading of the statute fails
to provide a standard by which to judge the Service�s
decision not to exclude an area from critical habi-
tat.�); Home Builders Ass�n of N. Cal. v. U.S. Fish &
Wildlife Serv., No. CIV. S-05-0629, 2006 WL
3190518, at *20 (E.D. Cal. Nov. 2, 2006) (�[T]he court
has no substantive standards by which to review the
[agency�s] decisions not to exclude certain tracts
based on economic or other considerations, and those
decisions are therefore committed to agency discre-
tion.�).

We see no reason to chart a new path on this is-
sue in concluding that we cannot review the Service�s
decision not to exercise its discretion to exclude Unit
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1 from the critical-habitat designation. Section
1533(b)(2) articulates a standard for reviewing the
Service�s decision to exclude an area. But the statute
is silent on a standard for reviewing the Service�s de-
cision to not exclude an area. Put another way, the
section establishes a discretionary process by which
the Service may exclude areas from designation, but
it does not articulate any standard governing when
the Service must exclude an area from designation.
See Bear Valley Mut. Water Co., 790 F.3d at 989
(�[W]here a statute is written in the permissive, an
agency�s decision not to act is considered presump-
tively unreviewable because courts lack �a focus for
judicial review . . . to determine whether the agency
exceeded its statutory powers.�� (quoting Heckler, 470
U.S. at 832). Thus, even were we to assume that the
Landowners are correct that the economic benefits of
exclusion outweigh the conservation benefits of des-
ignation, the Service is still not obligated to exclude
Unit 1. That decision is committed to the agency�s
discretion and is not reviewable.

The Supreme Court�s recent decision in Michigan
v. EPA, 135 S. Ct. 2699 (2015), does not compel a
contrary conclusion. In Michigan, the Environmental
Protection Agency (�EPA�) had interpreted a provi-
sion of the Clean Air Act to not require the consider-
ation of costs when deciding whether to regulate
hazardous emissions from power plants. Id. at 2706.
Although the Supreme Court held that the EPA mis-
interpreted the statute, the Court emphasized that it
was not requiring the agency �to conduct a formal
cost-benefit analysis in which each advantage and
disadvantage is assigned a monetary value.� Id. at
2711. The Court further explained that �[i]t will be
up to the Agency to decide (as always, within the lim-
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its of reasonable interpretation) how to account for
cost.� Id.

Unlike the provision of the Clean Air Act at issue
in Michigan, the ESA explicitly mandates �consider-
ation� of �economic impact.� 16 U.S.C. § 1533(b)(2);
see Bennett, 520 U.S. at 172. The Service fulfilled
this requirement by commissioning an economic re-
port by Industrial Economics, Inc. That analysis es-
timated the economic impact on Unit 1, and to fur-
ther refine that analysis, it included three impact
scenarios. The report noted that Unit 1 bears a po-
tential loss of development value ranging from $0 to
$33.9 million over twenty years. See Final Designa-
tion, 77 Fed. Reg. at 35,140�41; This potential loss
depends on a number of contingencies that may or
may not arise, including future development projects,
the nature of federal agency approval that is re-
quired for those projects, and possible limits that are
imposed after any consultation that accompanies
federal agency action. As has been recently recog-
nized, the statute does not require a particular
methodology for considering economic impact. See
Bldg. Indus. Ass�n ofBay Area, 792 F.3d at 1032�34.
And here on appeal, the Landowners do not chal-
lenge the methodology that the Service used when
analyzing the economic impact on Unit 1; instead,
the Landowners challenge the Service�s bottom-line
conclusion not to exclude Unit 1 on the basis of that
economic impact. That conclusion is not reviewable.

II. Commerce Clause

Having concluded that the Service�s designation
of Unit 1 as critical habitat was not arbitrary and
capricious, we must next consider the Landowners�
alternative argument that the ESA exceeds Con-
gress�s powers under the Commerce Clause. The
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Commerce Clause gives Congress the power �[t]o
regulate Commerce . . . among the several States.�
U.S. Const. art. I, § 8, cl. 3. In United States v. Lopez,
the Supreme Court defined three broad categories of
federal legislation that are consistent with this pow-
er. 514 U.S. 549, 558 (1995). This case concerns the
third Lopez category�that is, whether the federal
action �substantially affect[s] interstate commerce.�
Id. at 558�59 (citations omitted).

The Landowners concede that, �properly limited
and confined to the statutory definition,� the critical-
habitat provision of the ESA is a constitutional exer-
cise of Congress�s Commerce Clause authority. They
maintain, however, that the designation of Unit 1 as
critical habitat for the dusky gopher frog exceeds the
scope of an otherwise constitutional power. Viewed
this narrowly, the designation of Unit 1 is intrastate
(not interstate) activity. The Landowners further ar-
gue that �[t]here is simply no rational basis to con-
clude that the use of Unit 1 will substantially affect
interstate commerce.� In support of this narrow
framing of the issue, the Landowners imply that it is
inappropriate to aggregate the effect of designating
Unit 1 with the effect of all other critical-habitat des-
ignations nationwide. Instead, the Landowners ar-
gue that we should analyze the commercial impact of
the Unit 1 designation independent of all other des-
ignations. But as Judge Feldman explained, �each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce
Clause.� Markle Interests, 40 F. Supp. 3d at 758. We
agree with Judge Feldman that �the [Landowners�]
constitutional claim is foreclosed by binding prece-
dent.� Id.
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The Supreme Court has outlined four considera-
tions that are relevant when analyzing whether
Congress can regulate purely intrastate activities
under the third Lopez prong. See United States v.
Morrison, 529 U.S. 598, 609�12 (2000). First, courts
should consider whether the intrastate activity �in
question has been some sort of economic endeavor.�
Id. at 611. Second, courts should consider whether
there is an �express jurisdictional element� in the
statute that might limit its application to instances
that �have an explicit connection with or effect on in-
terstate commerce.� Id. at 611�12. The next consid-
eration that should inform the analysis is legislative
history and congressional findings on the effect that
the subject of the legislation has on interstate com-
merce. Id. at 612. Finally, courts should evaluate
whether the link between the intrastate activity and
its effect on interstate commerce is attenuated. Id.
The Landowners� constitutional challenge can be dis-
tilled to the question of whether we can properly an-
alyze the Unit 1 designation aggregated with all oth-
er critical-habitat designations nationwide. This
question falls under the first consideration articulat-
ed in Morrison. Because the Landowners concede
that the critical-habitat provision of the ESA is
�within the legitimate powers of Congress,� we need
focus on only the first consideration if we find that
aggregation is appropriate.

The first consideration is whether the regulated
intrastate activity is economic or commercial in na-
ture. Id. at 611. The question thus arises: what is the
regulated activity that we must analyze? See GDF
Realty Invs., Ltd. v. Norton, 326 F.3d 622, 633 (5th
Cir. 2003). In GDF Realty, where we examined the
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�take� provision22 of the ESA, we emphasized that we
had to analyze the regulation of endangered species
takes, not the commercial motivations of the plain-
tiff�developers who were challenging the statute.
Id. at 636. Applying GDF Realty here, the regulated
activity in question is the designation of Unit 1 as
critical habitat, not the Landowners� long-term de-
velopment plans.

The next issue is whether the designation of Unit
1 as critical habitat is economic or commercial in na-
ture. �[W]hether an activity is economic or commer-
cial is to be given a broad reading in this context.� Id.
at 638. In certain cases, an intrastate activity may
have a direct relationship to commerce and therefore
the intrastate activity alone may substantially affect
interstate commerce. Alternatively, �the regulation
can reach intrastate commercial activity that by it-
self is too trivial to have a substantial effect on inter-
state commerce but which, when aggregated with
similar and related activity, can substantially affect
interstate commerce.� United States v. Ho, 311 F.3d
589, 599 (5th Cir. 2002).

The designation of Unit 1 alone may not have a
direct relationship to commerce, but under the ag-
gregation principle, the designation of Unit 1 sur-
vives constitutional muster. Under this principle, the
intrastate activity can be regulated if it is �an essen-
tial part of a larger regulation of economic activity,
in which the regulatory scheme could be undercut
unless the intrastate activity were regulated.� Gon-

22 See 16 U.S.C. § 1532(19) (“The term ‘take’ means to harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to

engage in any such conduct.”); id. § 1538(a)(1)(B) (making it unlawful to

“take” an endangered species).
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zales v. Raich, 545 U.S. 1, 36 (2005) (quoting Lopez,
514 U.S. at 561). Thus, there are two factors we must
consider: (1) whether the provision mandating the
designation of critical habitat is part of an economic
regulatory scheme, and (2) whether designation is
essential to that scheme.

We have already concluded that the ESA is an
economic regulatory scheme. See GDF Realty, 326
F.3d at 639 (�ESA�s protection of endangered species
is economic in nature.�); id. at 640 (�ESA is an eco-
nomic regulatory scheme . . ..�). Congress enacted the
ESA to curb species extinction �as a consequence of
economic growth and development untempered by
adequate concern and conservation.� 16 U.S.C.
§ 1531(a)(1). Because the ESA�s drafters sought to
protect the �incalculable� value of biodiversity, the
ESA prohibits interstate and foreign commerce in
endangered species. See id. § 1538(a)(1)(E)�(F); GDF
Realty, 326 F.3d at 639 (citation omitted). Finally,
habitat protection and management�which often in-
tersect with commercial development�underscore
the economic nature of the ESA and its critical-
habitat provision. See 16 U.S.C. § 1533(f)(1)(A) (re-
quiring that the Secretary prioritize implementing
recovery plans for �those species that are, or may be,
in conflict with construction or other development
projects or other forms of economic activity�); see also
id. § 1533(a)(1)(B) (listing the �overutilization [of a
species] for commercial . . . purposes� as one of the
factors endangering or threatening species).

But it is not sufficient that the ESA is an eco-
nomic regulatory scheme. The critical-habitat provi-
sion must also be an essential component of the ESA.
If the process of designating critical habitat is �an
essential part of a larger regulation of economic ac-
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tivity,� then whether that process�designation�
�ensnares some purely intrastate activity is of no
moment.� Raich, 545 U.S. at 22. �[T]he de minimis
character of individual instances arising under that
statute is of no consequence.� Id. at 17 (citations and
internal quotation marks omitted). When Congress
has regulated a class of activities, we �have no power
to excise, as trivial, individual instances of the class.�
Id. at 23 (citation and internal quotation marks
omitted). We conclude that designating critical habi-
tat is an essential part of the ESA�s economic regula-
tory scheme.

This conclusion is consistent with our analysis of
the ESA�s �take� provision in GDF Realty. There, we
held that �takes� of an endangered species that lived
only in Texas could be aggregated with takes of other
endangered species nationwide to survive a Com-
merce Clause challenge. GDF Realty, 326 F.3d at
640�41. That case concerned the Service�s regulation
of takes of six subterranean endangered species (�the
Cave Species�) located solely in two counties in Tex-
as. Id. at 625. Similar to the Landowners here, the
owners of some of the land under which these species
lived wanted to develop the land into a commercial
and residential area; they sued the government,
claiming that the take provision of the ESA, as ap-
plied to the Cave Species, exceeded the boundaries of
the Commerce Clause. Id. at 624, 626. Addressing
this claim, we upheld the take provision. We ex-
plained that, in the aggregate, takes of all endan-
gered species have a substantial effect on interstate
commerce. See id. at 638�40. Because of the �inter-
dependence of [all] species,� we held that regulating
the takes of the Cave Species was an essential part
of the larger regulatory scheme of the ESA, in that,
without this regulation, the regulatory scheme could
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be undercut by piecemeal extinctions. Id. at 639�40.
Every other circuit court that has addressed similar
challenges has also upheld the ESA as a valid exer-
cise of Congress�s Commerce Clause power. See
Gibbs v. Babbitt, 214 F.3d 483, 497�98 (4th Cir.
2000); San Luis & Delta�Mendota Water Auth. v.
Salazar, 638 F.3d 1163, 1177 (9th Cir. 2011); Wyo-
ming v. U.S. Dep�t of Interior, 442 F.3d 1262, 1264
(10th Cir. 2006) (per curiam), aff�g 360 F. Supp. 2d
1214, 1240 (D. Wyo. 2005); Ala.�Tombigbee Rivers
Coal. v. Kempthorne, 477 F.3d 1250, 1274 (11th Cir.
2007); Rancho Viejo, LLC v. Norton, 323 F.3d 1062,
1080 (D.C. Cir. 2003); Nat�l Ass�n ofHome Builders v.
Babbitt, 130 F.3d 1041, 1049�57 (D.C. Cir. 1997).
The Landowners have not identified any federal
court of appeals that has held otherwise.

This caselaw compels the same conclusion here.
For one, we see no basis to distinguish the ESA�s
prohibition on �takes� from the ESA�s mandate to
designate critical habitat. As Congress recognized,
one of the primary factors causing a species to be-
come endangered is �the present or threatened de-
struction, modification, or curtailment of its habitat
or range.� 16 U.S.C. § 1533(a)(1)(A). Because of the
link between species survival and habitat preserva-
tion, the statute imposes a mandatory duty on the
Service to designate critical habitat for endangered
species �to the maximum extent prudent and deter-
minable.� Id. § 1533(a)(3)(A). Indeed, the ESA in-
cludes an express purpose of conserving �the ecosys-
tems upon which endangered species . . . depend.� Id.
§ 1531(b); see also GDF Realty, 326 F.3d at 640 (�In
fact, according to Congress, the �essential purpose� of
the ESA is �to protect the ecosystems upon which we
and other species depend.�� (quoting H.R. Rep. No.
93�412, at 10)). Allowing a particular critical habi-
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tat�one that the Service has already found to be es-
sential for the conservation of the species�to escape
designation would undercut the ESA�s scheme by
leading to piecemeal destruction of critical habitat.
We therefore conclude that the critical-habitat provi-
sion is an essential part of the ESA, without which
the ESA�s regulatory scheme would be undercut. Cf.
Ala.�Tombigbee Rivers Coal., 477 F.3d at 1274 (hold-
ing that �the �comprehensive scheme� of species pro-
tection contained in the Endangered Species Act has
a substantial effect on interstate commerce� and that
the process of listing species as endangered or
threatened is �an essential part of that larger regula-
tion of economic activity� (citation and internal quo-
tation marks omitted)).

Given this conclusion, the designation of Unit 1
may be aggregated with all other critical-habitat des-
ignations. As Judge Feldman correctly observed,
�[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts
have no power to excise, as trivial, individual in-
stances of the class.� Markle Interests, 40 F. Supp. 3d
at 759 (alteration in original) (quoting Raich, 545
U.S. at 23) (internal quotation marks omitted).
�[W]hen a general regulatory statute bears a sub-
stantial relation to commerce, the de minimis char-
acter of individual instances arising under that stat-
ute is of no consequence.� Raich, 545 U.S. at 17 (cita-
tions and internal quotation marks omitted). We
therefore will not look at the designation of Unit 1 in
isolation, but instead we consider it aggregated with
all other critical-habitat designations. Judge Feld-
man reached the same conclusion, explaining that,
�[a]ggregating the regulation of activities that ad-
versely modify the frog�s critical habitat��including
the isolated designation of Unit 1��with the regula-

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



44a

tion of activities that affect other listed species� habi-
tat, the designation of critical habitat by the [Ser-
vice] is a constitutionally valid application of a con-
stitutionally valid Commerce Clause regulatory
scheme.� Markle Interests, 40 F. Supp. 3d at 759. Be-
cause the Landowners concede that the critical-
habitat provision of the ESA is a valid exercise of
Congress�s Commerce Clause authority, we can like-
wise conclude that the application of the ESA�s criti-
cal-habitat provision to Unit 1 is a constitutional ex-
ercise of the Commerce Clause power.23

23 Although the Landowners’ concession truncates our analysis, we ob-

serve that the other three considerations articulated in Morrison also

weigh in favor of concluding that the critical-habitat provision of the ESA

is constitutional as applied to the dusky gopher frog. Although there is no

jurisdictional element in the statute limiting its application to instances af-

fecting interstate commerce, the “interdependence of species” under-

scores that critical-habitat designations affect interstate commerce. GDF

Realty, 326 F.3d at 640. In this sense, the ESA’s critical-habitat provision

“is limited to instances which ‘have an explicit connection with or effect

on interstate commerce.’” Id. (quoting Morrison, 529 U.S. at 611–12).

Next, the congressional findings, legislative history, and statutory pro-

visions indicate that the regulated activity has an effect on interstate

commerce. See 16 U.S.C. § 1531(a)(1) (“The Congress finds and declares

that . . . various species of fish, wildlife, and plants in the United States

have been rendered extinct as a consequence of economic growth and de-

velopment untempered by adequate concern and conservation . . ..”); id.

§ 1533(a)(1)(A)–(B) (acknowledging “the present or threatened destruc-

tion, modification, or curtailment of [a species’s] habitat or its range” and

the “overutilization [of species] for commercial . . . purposes” as factors

leading to species endangerment); Tenn. Valley Auth., 437 U.S. at 177–78

(summarizing the legislative history of the ESA); Gibbs, 214 F.3d at 495

(discussing the legislative history of the ESA and the possibility of re-

newing a commercial market in a species once it is no longer endangered

or threatened (citing S. Rep. No. 91-526, at 3 (1969))); see also San Luis

& Delta–Mendota Water Auth., 638 F.3d at 1176.

Finally, the link between critical-habitat designation and its effect on

interstate commerce is not too attenuated. The ESA is economic in na-
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III. National Environmental Policy Act

Finally, the Landowners contend that the Service
violated NEPA by failing to prepare an environmen-
tal impact statement before designating Unit 1 as
critical habitat. If proposed federal action will �sig-
nificantly affect [ ] the quality of the human envi-
ronment,� NEPA requires the relevant federal agen-
cy to provide an environmental impact statement for
the proposed action. 42 U.S.C. § 4332(2)(C). In Sab-
ine River Authority, we explained that an environ-
mental impact statement �is not required for non
major action or a major action which does not have
significant impact on the environment.� 951 F.2d at
677 (citation and internal quotation marks omitted).
This standard necessarily means that if federal ac-
tion will not result in any change to the environment,
then the action does not trigger NEPA�s impact-
statement requirement. See id. at 679 (noting that
federal action �did not effectuate any change to the
environment which would otherwise trigger the need
to prepare an [environmental impact statement]�);
see also Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (explaining that no

ture, and Congress has made critical-habitat designation a mandatory
component of the regime. See 16 U.S.C. § 1533(a)(3)(A)(i) (stating that

the Service “shall . . . designate any habitat of [an endangered] species

which is then considered to be critical habitat” (emphasis added)). More-

over, as this case highlights, any future regulation of Unit 1 or other criti-

cal habitat would occur if the Landowners’ commercial development

plans triggered Section 7 consultation. Thus, the link to interstate com-
merce is not too attenuated for purposes of Commerce Clause analysis.

See Morrison, 529 U.S. at 611 (explaining that the statutes challenged in

Lopez and Morrison fell outside Congress’s Commerce Clause authority

because “neither the actors nor their conduct ha[d] a commercial charac-

ter, and neither the purposes nor the design of the statute ha[d] an evident
commercial nexus” (citation and internal quotation marks omitted)). For

these additional reasons, the application of the ESA’s critical-habitat pro-

vision is constitutional as applied to the dusky gopher frog.
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environmental impact statement is required if health
damage stemming from federal action �would not be
proximately related to a change in the physical envi-
ronment�); City ofDallas, Tex. v. Hall, 562 F.3d 712,
723 (5th Cir. 2009) (holding that an environmental
impact statement was not required when the federal
action �[did] not effect a change in the use or charac-
ter of land or in the physical environment�).

Judge Feldman correctly held that the designa-
tion of Unit 1 does not trigger NEPA�s impact-
statement requirement because the designation
�does not effect changes to the physical environ-
ment.� Markle Interests, 40 F. Supp. 3d at 768. The
designation also does not require the Landowners to
take action as a result of the designation. As Judge
Feldman correctly observed, �the ESA statutory
scheme makes clear that [the Service] has no author-
ity to force private landowners to maintain or im-
prove the habitat existing on their land.� Id. (foot-
note and citation omitted). We agree that the Service
was not required to complete an environmental im-
pact statement before designating Unit 1 as critical
habitat for the dusky gopher frog.

Alternatively, this claim is resolved on the
threshold issue of the Landowners� standing to raise
this NEPA claim. A plaintiff bringing a claim under
NEPA must not only have Article III standing to
pursue the claim, but also fall within the zone of in-
terests sought to be protected under the statute. See
Lujan v. Nat�l Wildlife Fed�n, 497 U.S. 871, 883
(1990); Sabine River Auth., 951 F.2d at 675 (recog-
nizing that the zone-of-interests test applies to chal-
lenges under NEPA). Other circuit courts have held
that �a plaintiff who asserts purely economic injuries
does not have standing to challenge an agency action
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under NEPA.� Nev. Land Action Ass�n v. U.S. Forest
Serv., 8 F.3d 713, 716 (9th Cir. 1993) (citing cases
from the Fourth, Eighth, Ninth, and D.C. Circuits).
Consistent with this conclusion, we have observed in
dicta that a �disappointed contractor� who was in-
jured by an easement that prevented development
opportunities would not have standing under the
zone-of-interests test because �NEPA was not de-
signed to protect contractors� rights: it was designed
to protect the environment.� Sabine River Auth., 951
F.2d at 676. The Landowners� asserted injuries here
are similarly economic, not environmental: lost fu-
ture development and lost property value. These
economic injuries do not fall within the zone of inter-
ests protected by NEPA, and the Landowners there-
fore lack standing to sue to enforce NEPA�s impact-
statement requirement.

CONCLUSION

For the reasons stated above, we AFFIRM the
judgment of the district court.
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PRISCILLA R. OWEN, Circuit Judge, dissenting:

There is a gap in the reasoning of the majority
opinion that cannot be bridged. The area at issue is
not presently �essential for the conservation of the
[endangered] species�1 because it plays no part in
the conservation of that species. Its biological and
physical characteristics will not support a dusky go-
pher frog population. There is no evidence of a rea-
sonable probability (or any probability for that mat-
ter) that it will become �essential� to the conserva-
tion of the species because there is no evidence that
the substantial alterations and maintenance neces-
sary to transform the area into habitat suitable for
the endangered species will, or are likely to, occur.
Land that is not �essential� for conservation does not
meet the statutory criteria for �critical habitat.�2

The majority opinion interprets the Endangered
Species Act3 to allow the Government to impose re-
strictions on private land use even though the land:
is not occupied by the endangered species and has
not been for more than fifty years; is not near areas
inhabited by the species; cannot sustain the species
without substantial alterations and future annual
maintenance, neither of which the Government has
the authority to effectuate, as it concedes; and does
not play any supporting role in the existence of cur-

1 16 U.S.C. § 1532(5)(A)(ii) (“The term ‘critical habitat’ for a threatened

species means . . . specific areas outside the geographical area occupied

by the species at the time it is listed [as endangered], upon a determina-

tion by the Secretary that such areas are essential for the conservation of

the species.”).

2 Id.

3 Id. § 1531 et seq.
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rent habitat for the species. If the Endangered Spe-
cies Act permitted the actions taken by the Govern-
ment in this case, then vast portions of the United
States could be designated as �critical habitat� be-
cause it is theoretically possible, even if not probable,
that land could be modified to sustain the introduc-
tion or reintroduction of an endangered species.

The majority opinion upholds the governmental
action here on nothing more than the Government�s
hope or speculation that the landowners and lessors
of the 1,544 acres at issue will pay for removal of the
currently existing pine trees used in commercial
timber operations and replace them with another
tree variety suitable for dusky gopher frog habitat,
and perform other modifications as well as future
annual maintenance, that might then support the
species if, with the landowners� cooperation, it is re-
introduced to the area. The language of the Endan-
gered Species Act does not permit such an expansive
interpretation and consequent overreach by the Gov-
ernment.

Undoubtedly, the ephemeral ponds on the prop-
erty at issue are somewhat rare. But it is undisputed
that the ponds cannot themselves sustain a dusky
gopher frog population. It is only with significant
transformation and then, annual maintenance, each
dependent on the assent and financial contribution of
private landowners, that the area, including the
ponds, might play a role in conservation. The En-
dangered Species Act does not permit the Govern-
ment to designate an area as �critical habitat,� and
therefore use that designation as leverage against
the landowners, based on one feature of an area
when that one feature cannot support the existence
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of the species and significant alterations to the area
as a whole would be required.

The majority opinion�s holding is unprecedented
and sweeping.

I

A Final Rule4 of the United States Fish and
Wildlife Service (the �Service�) designated 12 units of
land encompassing 6,477 acres as �critical habitat�5

for the dusky gopher frog. Eleven of those units, to-
taling 4,933 acres, are in four counties in Mississip-
pi,6 and they are not at issue in this appeal. It is only
the owners and lessors of the twelfth unit, comprised
of 1,544 acres in Louisiana and denominated Unit 1
by the Service,7 that have appealed the designation.
The dusky gopher frog species was last seen in Loui-
siana in 1965 in one small pond located on Unit 1.8

The Service specifically found in its Final Rule
that Unit 1 contains only one of the physical or bio-
logical features and habitat characteristics required
to sustain the species� life-history processes.9 That
characteristic is the existence of five ephemeral
ponds on the Louisiana property. The Service
acknowledged that the other necessary characteris-
tics were lacking, finding, among its other conclu-
sions, that �the surrounding uplands are poor-quality

4 Endangered and Threatened Wildlife and Plants; Designation of Critical

Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118 (June 12, 2012).

5 16 U.S.C. § 1532(5)(A).

6 77 Fed. Reg. at 35,118.

7 Id. at 35,118, 35,135.

8 Id. at 35,135.

9 Id. at 35,131.
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terrestrial habitat for dusky gopher frogs.�10 While
the Service was of the opinion that �[a]lthough the
uplands associated with the ponds do not currently
contain the essential physical or biological features
of critical habitat, we believe them to be restorable
with reasonable effort�11 to permit habitation, the
Service candidly recognized in the Final Rule that it
could not undertake any efforts to change the current
features of the land or to move frogs onto the land
without the permission and cooperation of the own-
ers of the land.12 It cited no evidence, and there is
none, that �reasonable efforts� would in fact be made
to restore �the essential physical or biological fea-
tures of critical habitat� on Unit 1. The Service cited
only its �hope� that such alterations would be taken
by the landowners.13

In particular, the Service found that an open-
canopied longleaf pine ecosystem is necessary for the
habitat of this species of frog.14 Approximately ninety
percent of the property is currently covered with
closed-canopy loblolly pine plantations. These trees
would have to be removed or burned and then re-

10 Id. at 35,133.

11 Id. at 35,135.

12 Id. at 35,123 (“Although we have no existing agreements with the pri-

vate landowners of Unit 1 to manage this site to improve habitat for the

dusky gopher frog, or to move the species there, we hope to work with

the landowners to develop a strategy that will allow them to achieve their

objectives for the property . . .. However, these tools and programs are

voluntary, and actions such as habitat management through prescribed

burning, or frog translocations to the site, cannot be implemented without

the cooperation and permission of the landowner.”).

13 Id. (noting “we hope to work with the landowners”).

14 Id. at 35,129.
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placed with another tree variety to allow the estab-
lishment of the habitat that the Service has conclud-
ed is necessary for the breeding and sustaining of a
dusky gopher frog population. It is undisputed that
the land is subject to a timber lease until 2043, tim-
ber operations are ongoing, and neither the owner of
the property nor the timber lessee is willing to per-
mit the substantial alterations that the Service con-
cluded would be necessary to restore the potentiality
of the ponds and surrounding area as habitat for this
species of frog.

II

Review of the Service�s decisions under the En-
dangered Species Act is governed by the Administra-
tive Procedure Act (APA).15 The Service�s designation
of the land at issue as �critical habitat� was �not in
accordance with law� and was �in excess of statutory
. . . authority� within the meaning of the APA.16

The Endangered Species Act defines �critical
habitat� as:

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)

15 5 U.S.C. §§ 702, 704, 706; see Bennett v. Spear, 520 U.S. 154, 171–75,

(1997) (holding that a claim of the Service’s “maladministration of the

ESA” is not reviewable under 16 U.S.C. § 1540(g)(1)(A) or (C) (citizen-

suit provisions of the ESA) but is reviewable under the APA); 5 U.S.C.

§ 702 (“A person suffering legal wrong because of agency action, or ad-

versely affected or aggrieved by agency action within the meaning of a

relevant statute, is entitled to judicial review thereof.”).

16 5 U.S.C. § 706(2)(A), (C).
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essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geographical
area occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.17

The Final Rule reflects that �Unit 1 is not cur-
rently occupied nor was it occupied at the time the
dusky gopher frog was listed [as an endangered spe-
cies].�18 Accordingly, the authority of the Service to
designate this area as �critical habitat� is governed
by subsection (ii). The statute requires that Unit 1
must be �essential for the conservation of the spe-
cies� or else it cannot be designated as �critical habi-
tat.�

The word �essential� means more than desirable.
Black�s Law Dictionary defines �essential� as �2. Of
the utmost importance; basic and necessary. 3. Hav-
ing real existence, actual.�19 The Service�s conclusion
that Unit 1 is �essential� for the conservation of the
dusky gopher frog contravenes these definitions.
Unit 1 is not �actual[ly]� playing any part in the con-
servation of the endangered frog species. Nor is land
�basic and necessary� for the conservation of a spe-
cies when it cannot support the existence of the en-

17 16 U.S.C. 1532(5)(A)(ii).

18 Endangered and Threatened Wildlife and Plants; Designation of Criti-

cal Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,123 (June 12,

2012).

19 BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis in original).
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dangered species unless the physical characteristics
of the land are significantly modified. This is particu-
larly the case when the Government is powerless to
effectuate the desired transformation unless it takes
(condemns) the property and funds these efforts.
There is no evidence that the modifications and
maintenance necessary to transform Unit 1 into hab-
itat will be undertaken by anyone.

The Government�s, and the majority opinion�s,
interpretation of �essential� means that virtually any
part of the United States could be designated as
�critical habitat� for any given endangered species so
long as the property could be modified in a way that
would support introduction and subsequent conser-
vation of the species on it. This is not a reasonable
construction of § 1532(5)(A)(2).

We are not presented with a case in which land,
though unoccupied by an endangered species, pro-
vides elements to neighboring or downstream prop-
erty that are essential to the survival of the species
in the areas that it does occupy. For example, the
Ninth Circuit concluded that certain areas, though
unoccupied, were �essential� to an endangered spe-
cies (the Santa Ana sucker, a small fish) because the
designated areas were �the primary sources of high
quality coarse sediment for the downstream occupied
portions of the Santa Ana River,� and that �coarse
sediment was essential to the sucker because [it]
provided a spawning ground as well as a feeding
ground from which the sucker obtained algae, in-
sects, and detritus.�20 In the present case, Unit 1
does not support, in any way, the existence of the

20 Bear Valley Mut. Water Co. v. Jewell, 790 F.3d 977, 994 (9th Cir.

2015).
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dusky gopher frog or its habitat. Our analysis there-
fore concerns only whether the property is �essential
for the conservation of the species� as an area that
might be capable of occupation by the dusky gopher
frog if the area were physically altered.

The majority opinion cites the Ninth Circuit�s de-
cision regarding the Santa Ana sucker as support for
the majority opinion�s assertion that �[t]here is no
habitability requirement in the text of the ESA or
the implementing regulations. The statute requires
the Service to designate �essential� areas, without
further defining �essential� to mean �habitable.��21 I
agree with that statement�up to a point. Land can
be �essential� even though uninhabitable if it pro-
vides elements to the species� habitat that are essen-
tial to sustain it, as was the case regarding the Santa
Ana sucker. The majority opinion says instead that
land can be designated as �critical habitat� even if it
is not habitable and does not play any role in sus-
taining the species. The Ninth Circuit did not an-
nounce such a sweeping interpretation of the Endan-
gered Species Act. That court held only that land not
occupied by the species could constitute critical habi-
tat because of the �essential� role it played in the
survival of species as the primary source of sediment
necessary for the spawning of the species.22 The ma-
jority opinion has not cited any decision from the Su-
preme Court or a Court of Appeals which has con-
strued the Endangered Species Act to allow designa-
tion of land that is unoccupied by the species, cannot
be occupied by the species unless the land is signifi-

21 Ante at 19.

22 Bear Valley, 790 F.3d at 994.
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cantly altered, and does not play any supporting role
in sustaining habitat for the species.

The meaning of the word �essential� undoubtedly
vests the Service with significant discretion in de-
termining if an area is �essential� to the conservation
of a species, but there are limits to a word�s meaning
and hence the Service�s discretion. The Service�s in-
terpretation of �essential for the conservation of the
species�23 in the present case goes beyond the bound-
aries of what �essential� can reasonably be interpret-
ed to mean. As the Supreme Court has explained,
�an agency�s interpretation of a statute is not enti-
tled to deference when it goes beyond the meaning
that the statute can bear.�24

In MCI Telecommunications Corp. v. AT&T Co.,
23 U.S.C. § 203(a) required long-distance communi-
cations common carriers to file tariffs with the Fed-
eral Communications Commission (FCC).25 The FCC
was authorized under 23 U.S.C. § 203(b)(2) to ��modi-
fy any requirement made by or under the authority
of this section either in particular instances or by
general order applicable to special circumstances or
conditions.��26 In a rulemaking proceeding, the FCC
made rate tariff filings optional for all non-dominant
long-distance carriers.27 In subsequent proceedings,
AT&T challenged the FCC�s statutory authority to do
so, and the FCC took the position that its authority

23 16 U.S.C. § 1532(5)(A)(ii).

24 MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 229 (1994) (citing

Pittston Coal Grp. v. Sebben, 488 U.S. 105, 113 (1988)).

25 Id. at 220.

26 Id. at 224 (quoting 47 U.S.C. § 203(b)(2)).

27 Id. at 220.
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was derived from the �modify any requirement� pro-
vision in § 203(b). The Supreme Court determined
that �modify� �connotes moderate change,�28 and ex-
amined extensively other provisions of the Commu-
nications Act.29 The Supreme Court concluded that
eliminating tariff rate filings for a segment of the in-
dustry was �much too extensive to be considered a
�modification.��30 The Court observed, �[w]hat we
have here, in reality, is a fundamental revision of the
statute, changing it from a scheme of rate regulation
in long-distance common-carrier communications to
a scheme of rate regulation only where effective
competition does not exist. That may be a good idea,
but it was not the idea Congress enacted into law in
1934.�31 The same can be said of the Service�s, and
the majority opinion�s, construction of the Endan-
gered Species Act in the present case. It may be a
good idea to permit the Service to designate any land
as �critical habitat� if it is theoretically possible to
transform land that is uninhabitable into an area
that could become habitat. But that is not what Con-
gress did.

The District of Columbia Circuit Court held in
Southwestern Bell Corp. v. FCC that an agency�s in-
terpretation of a statute is not entitled to deference
when that interpretation � �goes beyond the meaning
that the statute can bear.��32 That court was fully

28 Id. at 228.

29 Id. at 229–31.

30 Id. at 231.

31 Id. at 231–32.

32 43 F.3d 1515, 1521 (D.C. Cir. 1995).

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



58a

cognizant of Chevron�s33 teaching that ��if the statute
is silent or ambiguous with respect to the specific is-
sue, the question for the court is whether the agen-
cy�s answer is based on a permissible construction of
the statute.��34 In Southwestern Bell, the FCC con-
tended that because the term �schedules� was not de-
fined in the Federal Communications Act, the FCC
could permit carriers to file ranges of rates rather
than specific rates.35 The District of Columbia Cir-
cuit disagreed, concluding that �[s]ection 203(a) . . .
lays out what kind of filing the statute requires:
�schedules showing all charges.� This language con-
notes a specific list of discernable rates; it does not
admit the concept of ranges.�36

The majority opinion says that MCI Telecommu-
nications Corp. is distinguishable because in that
case, the agency�s interpretation of �modify� �flatly
contradicted the definition provided by �virtually eve-
ry dictionary [the Court] was aware of.��37 The major-
ity opinion then observes that one definition of �es-
sential� is �of the utmost importance; basic and nec-
essary,� and concludes that this definition �describes
well a close system of ephemeral ponds, per the sci-

33 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843

(1984).

34 Sw. Bell Corp., 43 F.3d at 1521 (quoting Nat’l R.R. Passenger Corp. v.

Boston & Maine Corp., 503 U.S. 407, 417 (1992)).

35 Id.

36 Id.; see also id. (“Section 203(a) requires the filing of ‘schedules show-

ing all charges,’ which clearly suggests something more definite and spe-

cific than rate ranges.”).

37 Ante at 19 n.15 (alteration in original) (quoting MCI Telecomms. Corp.

v. AT&T Co., 512 U.S. 218, 229 (1994)).
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entific consensus that the Service relied upon.�38

This highlights the opinion�s misdirected focus and
frames the question that is at the heart of this case.
That question is whether the Endangered Species
Act permits the Service to designate land as critical
habitat when the land has only one physical or bio-
logical feature that would be necessary to support a
population of the endangered species but lacks the
other primary physical or biological features that are
also necessary for habitat. It is undisputed that
ephemeral ponds alone cannot support a dusky go-
pher frog population. All likewise agree that Unit 1
lacks the other two primary constituent elements,
which are upland forested nonbreeding habitat dom-
inated by longleaf pine maintained by fires, and up-
land habitat between breeding and nonbreeding hab-
itat with specific characteristics including an open
canopy, native herbaceous species, and subservice
structures. Unit 1 is not �essential [i.e., of the utmost
importance; basic and necessary] for the conserva-
tion of the species�39 because it cannot serve as habi-
tat unless the forests in the areas upland from the
ponds are destroyed and the requisite vegetation (in-
cluding a new forest) is planted and maintained. Be-
cause there is no reasonable probability that Unit 1
will be altered in this way, it is not �essential.�

The Service�s implicit construction of the mean-
ing of �essential for the conservation of the species� is
not entitled to deference because it exceeds the
boundaries of the latitude given to an agency in con-
struing a statute to which Chevron deference is ap-
plicable. The term �essential� cannot reasonably be

38 Id.

39 16 U.S.C. § 1532(5)(A)(ii).
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construed to encompass land that is not in fact �es-
sential for the conservation of the species.� When the
only possible basis for designating an area as �criti-
cal habitat� is its potential use as actual habitat, an
area cannot be �essential for the conservation of the
species� if it is uninhabitable by the species and
there is no reasonable probability that it will become
habitable by the species. Even if scientists agree that
an area could be modified to sustain a species, there
must be some basis for concluding that it is likely
that the area will be so modified. Otherwise, the area
could not and will not be used for conservation of the
species and therefore cannot be �essential� to the
conservation of the species.

With great respect, at other junctures, the major-
ity opinion misdirects the inquiry as to the proper
meaning of �essential for the conservation of the spe-
cies.� The opinion examines an irrelevant question in
arguing that there is no �temporal requirement� in
the text of the Endangered Species Act. For example,
the opinion states that the Service is not required �to
know when a protected species will be conserved as a
result of a designation.�40 Similarly, the majority
opinion observes that the Act does not �set[ ] a dead-
line for achieving this ultimate conservation goal.�41

I agree. The Act does not require the Service to spec-
ulate whether or when an endangered species will no
longer require conservation efforts at the time the
Service designates �critical habitat.� But in designat-
ing an area as �critical habitat,� the question is not

40 Ante at 21.

41 Id; see also id. (“And the Landowners do not explain why it is impos-

sible to make an essentiality determination without determining when (or

whether) the conservation goal will be achieved.”).
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when the species will be conserved, which is the ques-
tion that the majority opinion raises and then dis-
misses. Nor is it a question of when the area will be
essential. Rather, the pertinent inquiry is whether
the area is essential for conservation. An area cannot
be essential for use as habitat if it is uninhabitable
and there is no reasonable probability that it could
actually be used for conservation.

The majority opinion fails to discern the mean-
ingful boundary that the term �essential� places on
the Service in designating �critical habitat.� The
opinion fails to appreciate the distinction between
land that, because of its physical and biological fea-
tures, cannot be used for conservation without signif-
icant alteration and land that is actually habitable
but not occupied by the species.42 The majority opin-
ion posits that �[the Landowners� logic] would also
seem to allow landowners whose land is immediately
habitable to block a critical-habitat designation
merely by declaring that they will not�now or ev-
er�permit the reintroduction of the species to their
land.�43 The fact that a landowner is unwilling to
permit the reintroduction of a species does not have a
bearing on whether the physical and biological fea-
tures of the land make it suitable as habitat. Land
that is habitable but unoccupied by the species may
be �essential� if the areas that a species currently oc-
cupies are inadequate for its survival. Even if the
landowner asserts that it will not allow introduction
of the species, the Service may designate the land as
�critical habitat� because it is in fact habitable, and
the consultation and permitting provisions of the Act

42 See ante at 22.

43 Id.
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may be used to attempt to persuade the owner to not
destroy the features that make the area habitable
and to allow the species to be reintroduced. However,
when land would have to be significantly modified to
either serve as habitat or to serve as a source of
something necessary to another area that is habitat
(such as the sediment in the Santa Ana sucker case),
then whether there is a probability that the land will
be so modified must be part of the equation of
whether the area is �essential.� Unless the land is
modified, it is useless to the species and therefore
cannot be �essential.� Under such circumstances, the
Service cannot designate land as �critical habitat�
unless there is an objective basis for concluding that
modifications will occur because otherwise, the land
cannot play a role in the species� survival.

The majority opinion rejects the logical limits of
the word �essential� in concluding that requiring ei-
ther actual use for conservation or a reasonable
probability of use for conservation to satisfy the �es-
sential for the conservation of the species� require-
ment in the statute would be reliant on the subjec-
tive intentions of landowners.44 Whether there is a
reasonable probability that land will be modified so
that it is suitable as habitat is an objective inquiry
that would consider many factors. Those factors
might well (and in most instances probably would)
include economic considerations such as the values of
various uses of the land. The inquiry would be
whether a reasonable landowner would be likely to
undertake the necessary modifications. In some cas-
es, a landowner might have entered into an agree-
ment to modify land so that it may be used as habi-

44 See ante at 22 n.17; 24 n.18.

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



63a

tat, and in such a case, there would be nothing �sub-
jective� in concluding that it is reasonably probable
that the land will actually be used as habitat and
therefore �essential� for the conservation of the spe-
cies.

The majority opinion�s interpretation of the En-
dangered Species Act is illogical, inconsistent, and
depends entirely on adding words to the Act that are
not there. Those words are �a critical feature.�45 On
one hand, the majority opinion says that �we find it
hard to see how the Service would be able to satisfac-
torily explain� the designation of an empty field as
habitat.�46 Yet, in the next paragraph, the opinion
says that because the designation in this case �was
based on the scientific expertise of the agency�s biol-
ogists and outside gopher frog specialists,� this court
is required to affirm the �critical habitat� designa-
tion.47 It is easily conceivable that �the best scientific
data available�48 would lead scientists to conclude
that an empty field that is not currently habitable
could be altered to become habitat for an endangered
species.

Apparently recognizing that unless cabined in
some way, the majority opinion�s holding would give
the Service unfettered discretion to designate land as
�critical habitat� so long as scientists agree that un-

45 Ante at 24-25 (“Here, the Service confirmed through peer review and

two rounds of notice and comment a scientific consensus as to the pres-

ence and rarity of a critical (and difficult to reproduce) feature—the

ephemeral ponds—which justified its finding that Unit 1 was essential for

the conservation of the dusky gopher frog.”).

46 Ante at 24.

47 Ante at 25.

48 16 U.S.C. § 1533(b)(2).
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inhabitable land can be transformed into habitat, the
majority opinion asserts that at least one �physical
or biological feature[ ] . . . essential to the conserva-
tion of the species�49 must be present to permit the
Service to declare land that is uninhabitable by the
species to be �critical habitat.� It must be empha-
sized that this is the linchpin to the majority�s hold-
ing. When the only potential use of an area for con-
servation is use as habitat, the Service cannot desig-
nate uninhabitable land as �critical habitat,� the ma-
jority opinion concedes, even if scientists agree that
the land could be altered to become habitat.50 But,
the opinion says, if, as in the present case, there is at
least one physical or biological feature essential to
the conservation of the species (also denominated by
the Service as a primary constituent element, as ex-
plained in footnote 12 of the majority opinion), the
presence of one, and only one, of three indispensable
physical or biological features required for habitat is
sufficient to allow the Service to designate uninhab-
itable land as �critical habitat.� The opinion says:

Here, the Service confirmed through peer re-
view and two rounds of notice and comment a
scientific consensus as to the presence and
rarity of a critical (and difficult to reproduce)
feature�the ephemeral ponds�which justi-

49 Id. § 1532(5)(A)(i).

50 Ante at 25 n.19 (“Even assuming that [the best scientific data available

would lead scientists to conclude that an empty field that is not currently

habitable could be altered to become habitat for an endangered species], it

does not follow that scientists or the Service would or could then reason-

ably call an empty field essential for the conservation of a species.”).
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fied its finding that Unit 1 was essential for
the conservation of the dusky gopher frog.51

This re-writes the Endangered Species Act. It
permits the Service to designate an area as �critical
habitat� if it has �a critical feature� even though the
area is uninhabitable and does not play a supporting
role to an area that is habitat. Neither the words �a
critical feature� nor such a concept appear in the Act.
The touchstone chosen by Congress was �essential.�
The existence of a single, even if rare, physical char-
acteristic does not render an area �essential� when
the area cannot support the species because of the
lack of other necessary physical characteristics.

The majority opinion�s reasoning also suffers
from internal inconsistency. The opinion asserts
that, unlike land that is occupied by the species,
there is no requirement under the Endangered Spe-
cies Act that unoccupied land �must contain all of the
relevant [physical or biological features]�52 that are
�essential to the conservation of the species�53 before
the Secretary may designate it as critical habitat.54

This clearly implies, if not states, that the Secretary
can designate unoccupied land as critical habitat
even if the land has no primary constituent physical
or biological element (to use the Service�s vernacular)
essential to the conservation of the species.55 If land

51 Ante at 24–25.

52 Ante at 20 (alteration in original) (quoting Markle Interests, LLC v.

U.S. Fish & Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La. 2014)).

53 16 U.S.C. § 1532(5)(A)(ii).

54 See also ante at 20.

55 See also id. (“[T]he plain text of the ESA does not require Unit 1 to be

habitable.”).
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can be �essential for the conservation of the species�
even when it has no physical or biological features
essential to the conservation of the species, then
what, exactly, is it about the land that permits the
Service to find it �essential�? The majority opinion
does not answer this question. Instead, a few pages
after making the assertion that unoccupied land can
be designated even when it has no features essential
to the conservation of the species, the opinion rejects
this proposition.56 The majority opinion says (in at-
tempting to counter the argument that its holding
would permit the Service to designate an empty field
as critical habitat even though not habitable) that it
would be arbitrary and capricious for the Service to
find an empty field �essential� if there were other
similar fields.57 The opinion concludes that if land
that is uninhabitable could be modified to become
habitat, the Service could not deem the land �essen-
tial� if there were other parcels of land similar to it
that could also be modified:

We fail to see how the Service would be able to
similarly justify as rational an essentiality finding as
to arbitrarily chosen land. In contrast, the dissent,
similar to the Landowners, contends that �[i]t is easi-
ly conceivable that �the best scientific data available�
would lead scientists to conclude that an empty field
that is not currently habitable could be altered to be-
come habitat for an endangered species.� Even as-
suming that to be true, it does not follow that scien-
tists or the Service would or could then reasonably
call an empty field essential for the conservation of a
species. If the field in question were no different than

56 See ante at 25 n.19.

57 Id.

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



67a

any other empty field, what would make it essential?
Presumably, if the field could be modified into suita-
ble habitat, so could any of the one hundred or one
thousand other similar fields. If the fields are fungi-
ble, it would be arbitrary for the Service to label any
single one �essential� to the conservation of a species.
It is only by overlooking this point that the dissent
can maintain that our approval of the Service�s read-
ing of �essential� will �mean[ ] that virtually any part
of the United States could be designated as �critical
habitat� for any given endangered species so long as
the property could be modified in a way that would
support introduction and subsequent conservation of
the species on it.�58

I have difficulty with this reasoning. There is
undeniably a textual difference in the Endangered
Species Act between the sections dealing with an ar-
ea occupied by the species and an area unoccupied by
that species. If Congress did in fact intend to author-
ize the Service to designate unoccupied land as �crit-
ical habitat� even if it had no �physical or biological
features . . . essential to the conservation of the spe-
cies� but could be modified to become habitat, then it
would not seem to be arbitrary or capricious for the
Service to designate any particular parcel of land as
critical habitat, even if there were other similar
lands. The intent of Congress would be that land can
be designated if the survival of the species depends
on creating habitat for it. If this were in fact the in-
tent of Congress, it would not be reasonable to say
that because there is an abundance of land that
could be modified to save the species, none of it can
be designated. But the majority opinion is unwilling

58 Id. (citation omitted).
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to construe the Act in such a manner, because, as the
opinion explains, Congress used the word �essential�
as a meaningful limit on the authority of the Service
to designate �critical habitat.� The opinion reasons,
�[i]f the fields [that could be modified] are fungible, it
would be arbitrary for the Service to label any single
one �essential� to the conservation of the species.�59

Acknowledging that land lacking any features neces-
sary for habitat cannot be �essential� to the conser-
vation of the species, the opinion finds it necessary to
construct a tortured interpretation of the Act to af-
firm what the Service has done in this case. That in-
terpretation is as follows: land with no physical or
biological features essential to the conservation of
the species that is not occupied by the species but
could be modified to become habitable can be deemed
�essential� and designated as critical habitat, but on-
ly if there are virtually no other tracts similar to it,
or land that is uninhabitable by the species but that
has at least one physical or biological feature can be
designated as critical habitat if the land can be modi-
fied to create all the other physical or biological fea-
tures necessary to transform it into habitat for the
species. I do not think that the word �essential� can
bear the weight that the majority opinion places up-
on it in arriving at its interpretation of the Act.

The majority opinion strenuously denies that its
holding allows the Service to �designate any land as
critical habitat whenever it contains a single one of
the �physical or biological features� essential to the
conservation of the species at issue.�60 But the opin-
ion�s ensuing explanation illustrates that is precisely

59 Id.

60 Ante at 25 n.20 (quoting 16 U.S.C. § 1532(5)(A)(i)).
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the import of its holding: �if the ponds are essential,
then Unit 1, which contains the ponds, is essential
for the conservation of the dusky gopher frog.�61 The
Service itself found, based on scientific data, that the
ponds are only one of three �primary constituent el-
ements� that are �essential to the conservation of the
species.�62 The other two primary constituent ele-
ments are not present on Unit 1 and would require
substantial modification of Unit 1 to create them.63

The Service�s construction of the Endangered
Species Act is not entitled to any deference because it
goes beyond what the meaning of �essential� can en-
compass. The Service�s construction of the Act is im-
permissible, and the Service exceeded its statutory
authority.

III

The majority opinion quotes a Supreme Court
decision, which says: �[w]hen examining this kind of
scientific determination, as opposed to simple find-
ings of fact, a reviewing court must generally be at
its most deferential.�64 However, the panel�s majority
opinion does not identify any finding by the Service
as being �this kind of scientific determination.� In-
stead, the opinion appears to address the proper in-
terpretation of �essential for the conservation of the

61 Id.

62 See Endangered and Threatened Wildlife and Plants; Designation of

Critical Habitat for Dusty Gopher Frog, 77 Fed. Reg. 35,118, 35,131

(June 12, 2012).

63 Id. (acknowledging that Unit 1 contains only one of the primary con-

stituent elements necessary to sustain a dusky gopher frog population).

64 Ante at 13–14 (quoting Baltimore Gas & Elec. Co. v. Nat. Res. Def.

Council, Inc., 462 U.S. 87, 103 (1983)).

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



70a

species,� as applied to the point of contention in this
case, as a question of law based on the words Con-
gress chose.

The fact that scientific evidence was a part of the
proceedings leading to the Final Rule65 does not
mean that all determinations in the Final Rule are
subject to deference by a reviewing court. No one
disputes that reputable scientists made valid deter-
minations in the administrative proceedings under-
taken by the Service. However, the scientific evi-
dence and conclusions have no bearing on the issue
of statutory construction about which the parties in
this case disagree: Did Congress intend to permit the
designation of land as �critical habitat� when the
land is not occupied by an endangered species and
would have to be substantially modified then period-
ically maintained in order to be used as habitat, and
when there is no indication that the land will in fact
be modified or maintained in such a manner?

IV

The phrase �essential for the conservation of the
species� requires more than a theoretical possibility
that an area designated as �critical habitat� will be
transformed such that its physical characteristics are
essential to the conservation of the species. There is
no evidence that it is probable that Unit 1 will be
physically modified in the manner that the scientists
uniformly agree would be necessary to sustain a
dusky gopher frog population. The conclusion by the
Service that Unit 1 is �essential for the conservation

65 See 16 U.S.C. § 1533(b)(2) (“The Secretary shall designate critical

habitat, and make revisions thereto, under subsection (a)(3) on the basis

of the best scientific data available . . ..”).
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of the species� is therefore not supported by substan-
tial evidence, and the designation of Unit 1 as �criti-
cal habitat� should be vacated under the APA.

The Service recognized in the Final Rule that
under the Endangered Species Act and regulations
implementing it, the Service is �required to identify
the physical or biological features essential to the
conservation of the dusky gopher frog in areas occu-
pied at the time of listing, focusing on the features�
primary constituent elements.�66 The Service ex-
plained that �[w]e consider primary constituent ele-
ments to be the elements of physical or biological fea-
tures that, when laid out in the appropriate quantity
and spatial arrangement to provide for a species� life-
history processes, are essential to the conservation of
the species.�67 The Service identified three primary
constituent elements, briefly summarized as ephem-
eral wetland habitat with an open canopy (with cer-
tain specific characteristics), upland forested non-
breeding habitat dominated by longleaf pine main-
tained by fires frequent enough to support an open
canopy and abundant herbaceous ground cover, and
upland habitat between breeding and nonbreeding
habitat that is characterized by an open canopy,
abundant native herbaceous species, and a subsur-
face structure that provides shelter for dusky gopher
frogs during seasonal movements.68

The other eleven units designated in the Final
Rule had all three constituent elements.69 However,

66 77 Fed. Reg. at 35,131.

67 Id.

68 Id.

69 Id.
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the Service found that Unit 1 has only one of the
three primary constituent elements detailed in the
Final Rule�the ephemeral ponds.70 Isolated wet-
lands, like the ephemeral ponds that exist on Unit 1,
are necessary to sustain a population of the species
as a breeding ground.71 But frogs do not spend most
of their lives breeding in ponds, and the existence of
the ponds will not alone provide the necessary habi-
tat. �Both forested uplands and isolated wetlands . . .
are needed to provide space for individual and popu-
lation growth and for normal behavior.�72 The Ser-
vice found that dusky gopher frogs �spend most of
their lives underground in forested habitat consist-
ing of fire-maintained, open-canopied, pine wood-
lands historically dominated by longleaf pine.�73 Unit
1 is covered with a closed-canopy forest of loblolly
pines.

The Service also identified the alterations and
special management that would be required within
the areas designated as critical habit, including Unit
1, to sustain a dusky gopher frog population.74 The

70 Id.

71 Id.

72 Id. at 35,129.

73 Id.; see also id. at 35,130 (“Both adult and juvenile dusky gopher frogs

spend most of their lives underground in forested uplands.”)

74 Id. at 35,131-32. The Service concluded Special management consid-

erations or protection are required within critical habitat areas to address

the threats identified above. Management activities that could ameliorate

these threats include (but are not limited to): (1) Maintaining critical habi-

tat areas as forested pine habitat (preferably longleaf pine); (2) conduct-

ing forestry management using prescribed burning, avoiding the use of

beds when planting trees, and reducing planting densities to create or

maintain an open canopied forest with abundant herbaceous ground cov-

er; (3) maintaining forest underground structure such as gopher tortoise
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Service found with regard to Unit 1 that �[a]lthough
the uplands associated with the ponds do not cur-
rently contain the essential physical or biological fea-
tures of critical habitat, we believe them to be re-
storable with reasonable effort.�75 This finding is in-
sufficient to sustain the conclusion that Unit 1 is �es-
sential for the conservation of the species� for at
least two reasons. First, finding that the uplands are
�restorable� is not a finding that the areas will be
�restored.� Unless the uplands are restored, they
cannot be and are not essential for the conservation
of the frog. Second, the Service does not explain who
will expend the �reasonable effort� necessary to re-
store the uplands. In sum, the designation of Unit 1
as critical habitat is not supported by substantial ev-
idence because there is no evidence that Unit 1 will
be modified in such a way that it can serve as habitat
for the frog.

In fact, the Service itself concluded that it is en-
tirely speculative as to whether Unit 1 will be trans-
formed from its current use for commercial timber
operations into dusky gopher frog habitat by remov-
ing the loblolly pines and replacing them with long-
leaf pines, and by the other activities necessary to
create frog habitat. The Service was required by the
Endangered Species Act to assess the economic im-
pact of designating critical habitat.76 The Service
recognized that as to Unit 1, the economic impact
depended on the extent to which it might be devel-

burrows, small mammal burrows, and stump holes; (4) and protecting

ephemeral wetland breeding sites from chemical and physical changes to

the site that could occur by presence or construction of ditches or roads.

Id. at 35,132.

75 Id. at 35,135.

76 Id. at 35,140.
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oped,77 and accordingly, whether section 7 consulta-
tion would be required because of a federal nexus.78

Section 7 consultation would provide at least some
potential that the owners of the land would be re-
quired to take measures to create habitat for the
dusky gopher frog in order to obtain federal permits
that would allow development. But the Service spe-
cifically found that �considerable uncertainty exists
regarding the likelihood of a Federal nexus for devel-
opment activities� on Unit 1,79 and that only the �po-
tential exists for the Service to recommend conserva-
tion measures if consultation were to occur.�80 This
does not constitute substantial, or even any, evidence
that Unit 1 is now or will become suitable habitat for
the dusky gopher frog, which is the only basis on
which the Service has ever posited that Unit 1 is �es-
sential for the conservation of the species.�81 (As dis-
cussed above, the Service has never contended that
Unit 1 is essential because of support that it provides
to another area that is occupied by the frog.)

The Service described three different scenarios to
assess the potential economic impact of the Final
Rule.82 In the first scenario, �no conservation
measures are implemented for the species.�83 The

77 Id.

78 Id.

79 Id.

80 Id. (emphasis added).

81 16 U.S.C. § 1532(5)(A)(ii).

82 77 Fed. Reg. at 35,140-41.

83 Id. at 35,140 (emphasis added). The Service explained: Under scenario

1, development occurring in Unit 1 avoids impacts to jurisdictional wet-

lands and as such, there is no Federal nexus (no Federal permit is re-

quired) triggering section 7 consultation regarding dusky gopher frog crit-
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Service reasoned that development on Unit 1 might
avoid any federal nexus and therefore no consulta-
tion would be required, and no conservation of the
species would occur. The Service therefore expressly
recognized that Unit 1 may never play any role in
the �conservation of the species.�

In the Service�s second scenario, the Service as-
sumes that development is sought by the owners,84

section 7 consultation occurs that results in devel-

ical habitat. Absent consultation, no conservation measures are imple-

mented for the species, and critical habitat designation of Unit 1 does not

result in any incremental economic impact. Id.

84 Id. at 35,140-41:According to scenarios 2 and 3, the vast majority of

the incremental impacts would stem from the lost development value of

land in Unit 1. Under scenarios 2 and 3, less than one percent of the in-

cremental impacts stem from the administrative costs of future section 7

consultations. Under scenario 2, the analysis assumes the proposed de-

velopment of Unit 1 requires a Section 404 permit from the Corps due to

the presence of jurisdictional wetlands. The development would therefore

be subject to section 7 consultation considering critical habitat for the

dusky gopher frog. This scenario further assumes that the Service works

with the landowner to establish conservation areas for the dusky gopher

frog within the unit. The Service anticipates that approximately 40 per-

cent of the unit may be developed and 60 percent is managed for dusky

gopher frog conservation and recovery. According to this scenario, pre-

sent value incremental impacts of critical habitat designation due to the

lost option for developing 60 percent of Unit 1 lands are $20.4 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $20.5 million ($1.93 million in annualized

impacts), applying a 7 percent discount rate. Scenario 3 again assumes

that the proposed development of Unit 1 requires a Section 404 permit

and therefore is subject to section 7 consultation. This scenario further as-

sumes that, due to the importance of the unit in the conservation and re-

covery of the species, the Service recommends that no development occur

within the unit. According to this scenario, present value impacts of the

lost option for development in 100 percent of the unit are $33.9 million.

Total present value incremental impacts of critical habitat designation

across all units are therefore $34.0 million ($3.21 million in annualized

impacts), applying a 7 percent discount rate.
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opment on 40% of Unit 1, and the remaining 60% is
managed as dusky gopher frog habitat.85 (The Ser-
vice estimates that the landowners would suffer a
loss of $20.4 million due to the loss of the option to
develop 60% of the area.)86 This is the only scenario,
in the entirety of the Final Rule, that explains how,
at least theoretically, Unit 1�s landscape would be al-
tered so that it could be used as dusky gopher frog
habitat. But the Service made no findings that this
scenario was likely or probable.

Under Scenario 3, the Service assumes that the
owners desire to develop Unit 1, section 7 consulta-
tion occurs, but no development is permitted on Unit
1 by the Government �due to the importance of the
unit in the conservation and recovery of the species.87

(The Service estimates that the loss of the option to
develop 100% of Unit 1 would result in a loss of $33.9
million to the owners.)88 Significantly, the Service
does not posit that any of Unit 1 would actually be
used as dusky gopher frog habitat under Scenario 3,
in spite of its alleged �importance� to conservation.
Undoubtedly, that is because if the federal govern-
ment would not permit the landowners to develop
any part of Unit 1, why would the owners undertake
to modify Unit 1 so that it could be used as frog habi-
tat? The Government has no plans to pay for the cre-
ation of habitat on Unit 1. Habitat will only be creat-
ed, and therefore conservation will only occur, if the
owners decide to modify their property. The only evi-
dence in the record is that the owners do not plan to

85 See id.

86 Id. at 35,141.

87 Id.

88 Id.
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do so and there is no evidence that the economic or
other considerations would lead a reasonable land-
owner to create frog habitat on Unit 1.

Scenario 3 shows, in the starkest of terms, why
the Service�s position that Unit 1 is �essential for the
conservation of the species� is illogical on its face.
Even if the Government does not allow any develop-
ment on Unit 1 because of the existence of the
ephemeral ponds, the Government is aware that
Unit 1 cannot be used for the conservation of the
dusky gopher frog because someone or some entity
would have to significantly modify Unit 1 to make it
suitable for frog habitat. Unsuitable habitat is not
essential for the conservation of the species.

* * *

I would vacate the Final Rule�s designation of
Unit 1 as critical habitat, and I therefore dissent.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARKLE INTERESTS, LLC

v.

UNITED STATES FISH AND WILDLIFE SERVICE,
et al.

Civil Action Nos. 13�234, 13�362, 13�413.

[Aug. 22, 2014]

ORDER AND REASONS

MARTIN L. C. FELDMAN, District Judge:

These consolidated proceedings ask whether a
federal government agency�s inclusion of a privately-
owned tree farm in its final designation of critical
habitat for the dusky gopher frog, pursuant to the
Endangered Species Act, was arbitrary or capricious.
Before the Court are 11 motions, including nine
cross-motions for summary judgment:

(1) Weyerhaeuser Company�s motion for
summary judgment, (2) the federal defend-
ants� cross-motion, and (3) the intervenor de-
fendants� cross-motion; (4) Markle Interests
LLC�s motion for summary judgment, (5) the
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federal defendants� cross-motion, and (6) the
intervenor defendants� cross-motion; (7) the
Poitevent Landowners� motion for summary
judgment; (8) the federal defendants� cross-
motion, and (9) the intervenor defendants�
cross-motion.

Additionally before the Court are two mo-
tions to strike extra-record evidence submit-
ted by Poitevent Landowners, one filed by
federal defendants and one by intervenor de-
fendants. For the reasons the follow, the fed-
eral and intervenor defendants� motions to
strike extra-record evidence are GRANTED;
the plaintiffs� motions for summary judgment
are GRANTED in part (insofar as they have
standing) and DENIED in part; and, finally,
the defendants� motions are DENIED in part
(insofar as defendants challenge plaintiffs�
standing) and GRANTED in part.

Background

Plaintiffs in these consolidated cases�
landowners and a lessee of a tree farm in Louisi-
ana�challenge the United States Fish and Wildlife
Service�s (FWS) final rule designating 1,544 acres of
a privately�owned timber farm in St. Tammany Par-
ish as critical habitat that is essential for the conser-
vation of the dusky gopher frog, an endangered spe-
cies.

Only about 100 adult dusky gopher frogs remain
in the wild. The frog, listed as endangered in 2001, is
now located only in Mississippi; it does not presently
occupy the plaintiffs� tree farm and was last sighted
there in the 1960s. Nevertheless, FWS included cer-
tain acreage of the plaintiffs� tree farm in its rule
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designating critical habitat for the frog, finding this
land essential to conserving the dusky gopher frog. A
determination plaintiffs insist is arbitrary. To better
understand the factual and procedural background of
this challenge to federal agency action, it is helpful
first to consider the context of the administrative
framework germane to the present controversy.

The Endangered Species Act

Due to the alarming trend toward species extinc-
tion �as a consequence of economic growth and devel-
opment untempered by adequate concern and con-
servation,� Congress enacted the Endangered Spe-
cies Act, 16 U.S.C. § 1531, et. seq., (ESA) to conserve
endangered and threatened species and the ecosys-
tems on which they depend. 16 U.S.C. § 1531(a), (b).
By defining �conservation� as �the use of all methods
and procedures which are necessary to bring any en-
dangered or threatened species to the point at which
the measures provided [by the ESA] are no longer
necessary,� (16 U.S.C. § 1532(3)), the Act illuminates
that its objective is not only �to enable listed species .
. . to survive, but [also] to recover from their endan-
gered or threatened status.� Sierra Club v. FWS, 245
F.3d 434, 438 (5th Cir. 2001); Tenn. Valley Authority
v. Hill, 437 U.S. 153, 184 (1978) (�The plain intent of
Congress in enacting this statute was to halt and re-
verse the trend toward species extinction, whatever
the cost.�).

The U.S. Secretary of the Department of Interior
is charged with administering the Act; the Secretary
delegates authority to the U.S. Fish and Wildlife
Service.1 To achieve the Act�s survival and recovery

1 Technically, administration responsibilities are divided be-
tween the Department of Interior and the Department of Com-
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objectives, FWS is obligated to utilize enumerated
criteria to promulgate regulations that list species
that are �threatened� or �endangered�. 16 U.S.C.
§ 1533 (stating, in mandatory terms, the require-
ment to determine threatened or endangered species
status: �The Secretary shall determine. . ..�). A spe-
cies is listed as �endangered� if it is �in danger of ex-
tinction throughout all or a significant portion of its
range.� 16 U.S.C. § 1532(6). Listing triggers statuto-
ry protections for the species. See, e.g., 16 U.S.C.
§ 1538(a) (setting forth prohibited acts, such as �tak-
ing� (§ 1532(19)) listed animals).

Listing also triggers FWS�s statutory duty to des-
ignate critical habitat; such designation being anoth-
er tool in FWS�s arsenal to accomplish the Act�s spe-
cies survival and recovery objectives. See 16 U.S.C.
§ 1533(a)(3)(A) (�The Secretary, by regulation prom-
ulgated in accordance with subsection (b) of this sec-
tion and to the maximum extent prudent and deter-
minable . . . (i) shall concurrently with making a
[listing] determination . . . designate any habitat of
such species. . ..�). Like its listing duty, FWS�s habi-
tat designation duty is mandatory;2 the designation

merce. 16 U.S.C. § 1533(a)(2). The Secretaries of these agencies
then delegated their authority to the FWS or National Marine
Fisheries Service.

2 Sierra Club v. FWS, 245 F.3d 434, 438 (5th Cir. 2001) (�Once a
species has been listed as endangered or threatened, the ESA
states that the Secretary �shall� designate a critical habitat �to
the maximum extent prudent or determinable.� The ESA leaves

to the Secretary the task of defining �prudent� and �determina-
ble.��).

It is incumbent on the Secretary��to the maximum ex-
tent prudent and determinable��to designate critical habitat
concurrently with listing a species as endangered, 16 U.S.C.

§ 1533(a)(3)(A)(i), but the Secretary�s failure to make a concur-
rent designation, for whatever reason, does not preclude later
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must be based on �the best scientific data available . .
. after taking into consideration the economic impact,
the impact on national security, and any other rele-
vant impact.� 16 U.S.C. § 1533(b)(2). After weighing
the impacts of designation, FWS may, however, ex-
clude an area from critical habitat unless it �deter-
mines . . . that the failure to designate such area as
critical habitat will result in the extinction of the
species concerned.� Id.

Notably, in defining �critical habitat� for an en-
dangered species, the ESA differentiates between
habitat that is �occupied� and habitat that is �unoc-
cupied� at the time of listing:

(5)(A) The term �critical habitat� for a
threatened or endangered species means�

(i) the specific areas within the geograph-
ical area occupied by the species, at the time
it is listed in accordance with the provisions
of section 1533 of this title, on which are
found those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special manage-
ment considerations or protection; and

(ii) specific areas outside the geograph-
ical area occupied by the species at the time
it is listed in accordance with the provisions
of section 1533 of this title, upon a determi-

designation. See 16 U.S.C. § 1532(a)(3)(B) (�Critical habitat

may be established for those species now listed as threatened or
endangered species for which no critical habitat has heretofore
been established . . . .�); see also 16 U.S.C. § 1533(b)(6)(C)(ii) (if
�critical habitat of [listed] species is not . . . determinable [at
the time of listing], the Secretary . . . may extend the one-year

period specified in paragraph (A) by not more than one addi-
tional year . . . .�) and 50 C.F.R. § 424.17(b)(2).
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nation by the Secretary that such areas are
essential for the conservation of the species.

16 U.S.C. § 1532(5)(A). Thus, in so differentiating, by
its express terms, the Act contemplates the designa-
tion of both �occupied� and �unoccupied� critical hab-
itat. FWS may designate as critical occupied habitat
that contains certain physical or biological features
called �primary constituent elements�, or �PCEs�.3 50
C.F.R. § 424.12(b). FWS may designate as critical
unoccupied habitat so long as it determines it is �es-

sential for the conservation of the species� and �only
when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e).

Once designated, critical habitat is protected
from harm if and when the ESA�s federal agency
consultation mechanism is triggered: federal agen-
cies must consult with FWS on any actions �author-
ized, funded, or carried out by� the agency to ensure
that their actions do �not result in the destruction or
adverse modification of habitat . . .� 16 U.S.C.
§ 1536(a)(2).4 If FWS or the consulting federal agency

3 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. 35118, 35131 (2012).

4 Destruction or modification of critical habitat is defined, by
regulation, as �a direct or indirect alteration that appreciably
diminishes the value of critical habitat for both the survival and
recovery of a listed species.� 50 C.F.R. § 402.02. However, the
U.S. Court of Appeal for the Fifth Circuit struck down, as fa-
cially invalid, this regulatory definition of the destruc-
tion/adverse modification standard. Sierra Club, 245 F.3d at
442�43 (observing that the ESA distinguishes between �conser-
vation� and �survival� and �[r]equiring consultation only where
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determines that a contemplated action �may affect . .
. critical habitat�, the agency and FWS must engage
in �formal� consultation. 50 C.F.R. § 402.14(a). If
FWS finds that a contemplated agency action, such
as the issuance of a permit, is likely to adversely
modify critical habitat, FWS must suggest reasona-
ble and prudent alternatives that the consulting
agency could take to avoid adverse modification. 50
C.F.R. § 402.14(h)(3). �Reasonable and prudent al-
ternatives� must be �economically and technological-
ly feasible.� 50 C.F.R. § 402.02. Thus, if a private
party�s action has no federal nexus (if it is not au-
thorized, funded, or carried out by a federal agency),
no affirmative obligations are triggered by the criti-
cal habitat designation. In other words, absent a fed-
eral nexus, FWS cannot compel a private landowner
to make changes to restore his designated property
into optimal habitat.

The Dusky Gopher Frog

The dusky gopher frog (Rana Sevosa) is a darkly-
colored, moderately-sized frog with warts covering its
back and dusky spots on its belly. It is a terrestrial
amphibian endemic to the longleaf pine ecosystem.
The frogs �spend most of their lives underground5 in
forested habitat consisting of fire-maintained, open-
canopied, pine woodlands historically dominated by
longleaf pine.� 77 Fed. Reg. at 35129�35131. They

an action affects the value of critical habitat to both the recov-
ery and survival of a species imposes a higher threshold than
the statutory language permits.�) (emphasis in original).

5 �Underground retreats include gopher tortoise burrows, small
mammal burrows, stump holes, and root mounds of fallen
trees.� 77 Fed. Reg. at 35130.
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travel to small, isolated ephemeral ponds6 to breed,
then return to their subterranean forested environ-
ment, followed by their offspring that survive to
metamorphose into frogs. Amphibians like the dusky
gopher frog need to maintain moist skin for respira-
tion and osmoregulation. To this end, the areas con-
necting their wetland and terrestrial habitats must
be protected to provide cover and moisture during
migration.7

The risk for its extinction is high. Only about 100
adult dusky gopher frogs are left in the wild. They
are located in three sites in Harrison and Jackson
Counties in southern Mississippi; only one of these
sites regularly shows reproduction. The frog is pri-
marily threatened by habitat loss and disease. Due
to its small numbers, it is also highly susceptible to
genetic isolation, inbreeding, and random demo-
graphic or human related events.

Listing and Proposed Critical Habitat Designation

In December 2001, in response to litigation com-
menced by the Center for Biological Diversity, FWS
listed the dusky gopher frog8 as an endangered spe-
cies. FWS determined that the frog was endangered

6 Ephemeral ponds are isolated wetlands that dry periodically
and flood seasonally; because they are short-lived, predatory
fish are lacking.

7 �Optimal habitat is created when management includes fre-
quent fires, which support a diverse ground cover of herbaceous
plants, both in the uplands and in the breeding ponds.� Id. at
35129. Frequent fires are also critical to maintaining the prey
base for the carnivorous juvenile and adult dusky gopher frogs.
Id. at 35130.

8 At that time, and until 2012, the dusky gopher frog was
known as the Mississippi gopher frog.
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due to its low population size combined with ongoing
threats such as habitat destruction, degradation re-
sulting from urbanization, and associated vulnerabil-
ity to environmental stressors such as drought. No
critical habitat was designated at that time. Nearly
six years later, litigation again prompted FWS to ac-
tion: in resolving, through settlement, the litigation
to compel designation, in 2011 FWS published a pro-
posed rule to designate critical habitat; the proposed
rule included unoccupied and occupied areas in Mis-
sissippi only.9

An independent peer review of the proposed rule
followed. Every peer reviewer10 concluded that the
amount of habitat already proposed, which included
occupied and unoccupied areas in Mississippi, was
insufficient for conservation of the species. Several
peer reviewers suggested that FWS consider other
locations within the frog�s historical range. One peer
reviewer in particular suggested the area of dispute
here, identified as Unit 1 by the final rule: although
the dusky gopher frog does not presently occupy this
land and had not been seen on the land since the
1960s, Unit 1 contained at least two historical breed-
ing sites for the frog. Based on the comments, FWS

9 FWS determined that the frog�s optimal habitat includes three
primary constituent elements (PCEs): (1) small, isolated,
ephemeral ponds for breeding; (2) upland pine forested habitat
that has an open canopy; and (3) upland connectivity habitat.
FWS determined that this habitat contains the �physical and
biological features necessary to accommodate breeding, growth,
and other normal behaviors of the [frog] and to promote genetic
flow within the species.�

10 These six individuals had scientific expertise and were famil-
iar with the species and the geographical region, as well as con-
servation biology principles.
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re-analyzed the �current and historic data for the
species, including data from Alabama and Louisi-
ana.� FWS identified additional critical habitat in
Mississippi and Louisiana,11 and included those are-
as within the revised proposed rule published for
comment on September 27, 2011.

Before finalizing the rule, FWS considered the
potential economic impacts of the designation. The
final economic analysis (EA) quantified impacts that
may occur in the 20 years following designation, ana-
lyzing such economic impacts of designating Unit 1
based on the following three hypothetical scenarios:
(1) development occurring in Unit 1 would avoid im-
pacts to jurisdictional wetlands and, thus, would not
trigger ESA Section 7 consultation requirements; (2)
development occurring in Unit 1 would require a
permit from the Army Corps of Engineers due to po-
tential impacts to jurisdictional wetlands, which
would trigger ESA Section 7 consultation between
the Corps and FWS, and FWS would work with
landowners to keep 40% of the unit for development
and 60% managed for the frog�s conservation (�pre-
sent value incremental impacts of critical habitat
designation due to the lost option for developing 60
percent of Unit 1 lands are $20.4 million�); and (3)
development occurring would require a federal per-
mit, triggering ESA Section 7 consultation, and FWS
determines that no development can occur in the
unit (�present value impacts of the lost option for de-
velopment in 100 percent of the unit are $33.9 mil-

11 FWS was not able to identify critical habitat in Alabama.
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lion�).12 Because the EA �did not identify any dispro-
portionate costs that are likely to result from the des-
ignation[,] the Secretary [did] not exercis[e] his dis-
cretion to exclude any areas from this designation of
critical habitat for the dusky gopher frog based on
economic impacts.�

The 6/12/12 Final Rule Designating

Critical Habitat

On June 12, 2012 FWS issued its final rule des-
ignating critical habitat for the dusky gopher frog. 77
Fed. Reg. 25118 (June 12, 2012). The habitat desig-
nation covers 6,477 acres in two states, Mississippi
and Louisiana, including approximately 1,544 acres
of forested land in St. Tammany Parish, Louisiana,
known as Critical Habitat Unit 1. FWS determined
that the ephemeral wetlands in Unit 1 contain all of
the physical or biological features that make up PCE
1. Unit 1 was included in the designation notwith-
standing the fact that the dusky gopher frog has not
occupied the lands for decades.

Procedural History ofConsolidated Litigation

The plaintiffs in these consolidated proceedings
own all of the forested property identified in the Rule
as Unit 1. P&F Lumber Company (2000), L.L.C., St.
Tammany Land Co., L.L.C., and PF Monroe Proper-
ties, L.L.C. (the Poitevent Landowners), as well as
Markle Interests, L.L.C. own undivided interests in
95% of the 1,544 acres of land comprising Unit 1; and
the remaining 5% (approximately 152 acres) of the
land in Unit 1 is owned by Weyerhaeuser Company,

12 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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which also holds a timber lease on the balance of the
1,544 acres comprising Unit 1; that lease is up in
2043.

Seeking to invalidate the Rule insofar as it des-
ignates Unit 1 as critical habitat for the dusky go-
pher frog, Markle Interests filed suit and, shortly
thereafter, Poitevent Landowners and later Weyer-
haeuser Company followed suit.13 Each of the plain-
tiffs allege that the Rule designating Unit 1 exceeds
constitutional authority under the Commerce
Clause, U.S. Const. art. 1 § 8, cl. 3, and that it vio-
lates the Endangered Species Act, 16 U.S.C. § 1531
et. seq.,14 the Administrative Procedure Act, 5 U.S.C.
§ 551 et. seq., and the National Environmental Policy
Act, 42 U.S.C. § 4321 et. seq.; they seek identical de-
claratory and injunctive relief. Named as defendants
are the U.S. Fish & Wildlife Service; Daniel M. Ashe,
in his official capacity as Director of U.S. Fish &
Wildlife Service; the U.S. Department of the Interior;
and Sally Jewell, in her official capacity as Secretary
of the Department of the Interior. On June 25, 2013
the Center for Biological Diversity and Gulf Restora-
tion Network were granted leave to intervene, as of
right, as defendants. On August 19, 2013 the federal
defendants lodged the certified administrative record
with the Court.15 Federal and intervenor defendants
now request that the Court strike certain extra-

13 In May 2013 the Court granted motions to consolidated these
three lawsuits.

14 Plaintiffs invoke the ESA�s citizen suit provision, 16 U.S.C.
§ 1540(g).

15 This Court imposed an October 2013 deadline for supple-
menting, or challenging, the administrative record; no party re-
quested to supplement the record.
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record evidence submitted by the Poitevent Land-
owners. And plaintiffs, federal defendants, and
intervenor defendants now seek summary judgment.

I. Standards ofReview

A. Summary Judgment

Federal Rule of Civil Procedure 56 instructs that
summary judgment is proper if the record discloses
no genuine issue as to any material fact such that
the moving party is entitled to judgment as a matter
of law. No genuine issue of fact exists if the record
taken as a whole could not lead a rational trier of
fact to find for the non-moving party. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586 (1986). A genuine issue of fact exists only �if the
evidence is such that a reasonable jury could return
a verdict for the non-moving party.� Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Court emphasizes that the mere argued ex-
istence of a factual dispute does not defeat an other-
wise properly supported motion. See id. Therefore,
�[i]f the evidence is merely colorable, or is not signifi-
cantly probative,� summary judgment is appropriate.
Id. at 249�50 (citations omitted). Summary judgment
is also proper if the party opposing the motion fails
to establish an essential element of his case. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322�23 (1986).
In this regard, the non-moving party must do more
than simply deny the allegations raised by the mov-
ing party. See Donaghey v. Ocean Drilling & Explo-
ration Co., 974 F.2d 646, 649 (5th Cir. 1992). Rather,
he must come forward with competent evidence, such
as affidavits or depositions, to buttress his claims. Id.
Hearsay evidence and unsworn documents that can-
not be presented in a form that would be admissible
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in evidence at trial do not qualify as competent op-
posing evidence. Martin v. John W. Stone Oil
Distrib., Inc., 819 F.2d 547, 549 (5th Cir. 1987); Fed.
R. Civ. P. 56(c)(2). Finally, in evaluating the sum-
mary judgment motion, the Court must read the
facts in the light most favorable to the non-moving
party. Anderson, 477 U.S. at 255.

B. Administrative Procedure Act

Where plaintiffs challenge the Secretary�s admin-
istration of the ESA�in particular, a final rule des-
ignating critical habitat�the Administrative Proce-
dure Act is the appropriate vehicle for judicial re-
view. See Bennett v. Spear, 520 U.S. 154, 174�75
(1997).

The APA entitles any �person adversely affected
or aggrieved by agency action� to judicial review of
�agency action made reviewable by statute and final
agency action for which there is no other adequate
remedy[.]� 5 U.S.C. § 702 (right of review); 5 U.S.C.
§ 704 (actions reviewable). A reviewing court must
�set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with the law
[or] contrary to constitutional right, power, privilege,
or immunity[.]� 5 U.S.C. § 706(2). This standard is
�highly deferential� and the agency�s decision is af-
forded a strong presumption of validity. Hayward v.
U.S. Dep�t of Labor, 536 F.3d 376, 379 (5th Cir.
2008); Miss. River Basin Alliance v. Westphal, 230
F.3d 170, 175 (5th Cir. 2000) (Courts must be partic-
ularly deferential to agency determinations made
within the scope of the agency�s expertise). The re-
viewing court must decide whether the agency acted
within the scope of its authority, �whether the deci-
sion was based on a consideration of the relevant fac-
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tors and whether there has been a clear error of
judgment.� See Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 415�16, (1971) (�inquiry into the
facts is to be searching and careful, [but] the ulti-
mate standard of review is a narrow one�), overruled
on other grounds by Califano v. Sanders, 430 U.S. 99
(1977). The Court may not �reweigh the evidence or
substitute its judgment for that of the administrative
fact finder.� Cook v. Heckler, 750 F.2d 391, 392 (5th
Cir. 1985). �Nevertheless, the agency must examine
the relevant data and articulate a satisfactory expla-
nation for its action including a �rational connection
between the facts found and the choice made.�� Motor
Vehicle Mfrs. Ass�n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983).

II. Scope ofthe Record

With the exception of the Poitevent Landowners,
all parties agree that, in assessing the lawfulness of
FWS�s designation Rule, this Court is confined to re-
viewing only the administrative record assembled by
FWS. Indeed, �[r]eview of agency action under
§ 706(2)�s �arbitrary or capricious� standard is limited
to the record before the agency at the time of its deci-
sion.� See Luminant Generation Co., LLC v. EPA,
675 F.3d 917, 925 (5th Cir. 2012). Notwithstanding
this core administrative law principle, the Poitevent
Landowners insist that the Court may consider cer-
tain extra-record materials. The Court disagrees; be-
cause the Poitevent Landowners have failed to
demonstrate unusual circumstances justifying a de-
parture from the record, the Court finds that grant-
ing the federal and intervenor defendants� motions to
strike extra-record evidence is warranted for the fol-
lowing reasons.
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In reviewing agency action, the APA instructs a
reviewing court to �review the whole record or those
parts of it cited by a party[.]� 5 U.S.C. § 706. �[T]he
general presumption [is] that review [of agency ac-
tion] is limited to the record compiled by the agency.�
Medina County Environmental Action Ass�n v. Sur-
face Transp. Bd., 602 F.3d 687, 706 (5th Cir. 2010);
Goonsuwan v. Ashcroft, 252 F.3d 383, 391 n.15 (5th
Cir. 2001) (citing Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743�44 (1985)) (�It is a bedrock
principle of judicial review that a court reviewing an
agency decision should not go outside of the adminis-
trative record.�). Mindful that the Court�s task in re-
viewing agency action is not one of fact-finding but,
rather, to determine whether or not the administra-
tive record supports agency action, �the focal point
for judicial review should be the administrative rec-
ord already in existence, not some new record made
initially in the reviewing court.� Camp v. Pitts, 411
U.S. 138, 142 (1973). That is an immensely cramped
standard of review for courts.

In support of their motion for summary judgment
the Poitevent Landowners submit the following ex-
tra-record evidence: (1) Declaration of Edward B.
Poitevent signed on December 9, 2013; (2) Wall
Street Journal newspaper article dated March 11,
2013, entitled �Fishing for Wildlife Lawsuits�; (3)
Washington Times newspaper article dated February
8, 2013, entitled �Vitter: Endangered Species Act�s
hidden costs�; (4) Poitevent�s 60-day notice of intent
to sue letter dated October 19, 2012.16 The federal

16 The Poitevent Landowners advance a litany of arguments
urging the Court to consider the proffered evidence: (1) judicial
review under the ESA�s citizen suit provision and under the
Commerce Clause is not limited to the administrative record;
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and intervenor defendants move to strike these ma-
terials, pursuant to Rule 12(f) of the Federal Rules of
Civil Procedure; they invoke the administrative rec-
ord review principle that limits the scope of judicial
review of agency action to the record compiled by the
agency.

The Court is unpersuaded to depart from the
strict record review presumption. First, the Poitevent
Landowners had ample opportunity to request per-
mission to supplement the administrative record; the
deadline to do so expired October 7, 2013. They simp-
ly did not do so.17 Second, the Poitevent Landowners
fall short of demonstrating �unusual circumstances
justifying a departure� from the rule that judicial re-
view is limited to the administrative record. See Me-
dina County, 602 F.3d at 706. The Fifth Circuit in-
structs that supplementing the administrative record
may be permitted when:

(1) the agency deliberately or negligently ex-
cluded documents that may have been ad-
verse to its decision, . . .
(2) the district court needed to supplement
the record with �background information� in

(2) Rule 56 permits submission of such evidence; (3) the con-
tested evidence is in fact part of the administrative record or
otherwise the Court may take judicial notice of such evidence;
(4) exceptions to APA record review principles apply to warrant
the Court�s review of this extra-record evidence; or (5) the FWS�
trespass on their lands require judicial review of the proffered
evidence.

17 In fact, the Poitevent Landowners have never requested per-
mission to submit the materials they submit with their sum-
mary judgment papers; they simply respond to the defendants�
motions to strike.
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order to determine whether the agency con-
sidered all of the relevant factors, or
(3) the agency failed to explain administra-
tive action so as to frustrate judicial review.

Id. None of these factors are implicated here. Accord-
ingly, the Court must confine the scope of its review

to the administrative record compiled by the agency
and lodged with the Court. The federal and
intervenor defendants� motions to strike the extra-
record, post-decisional materials are granted.18

III. Standing

The Court turns to consider the threshold issue
of standing. To resolve this issue, the Court must be
satisfied that the plaintiffs have standing to chal-
lenge the Rule designating their land as critical hab-
itat. The Court finds that they do.

�Article III of the Constitution limits federal
courts� jurisdiction to certain �Cases� and �Controver-
sies.�� Clapper v. Amnesty Int�l USA,��� U.S.����,
133 S. Ct. 1138, 1146 (2013). �One element of the
case-or-controversy requirement� commands that a
litigant must have standing to invoke the power of a
federal court. See id. (citation omitted); see also Na-
tional Federation of the Blind ofTexas, Inc. v. Abbott,
647 F.3d 202, 208 (5th Cir. 2011). The plaintiffs bear
the burden of establishing standing under Article III.
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342
(2006); Miss. State Democratic Party v. Barbour, 529
F.3d 538, 545 (5th Cir. 2008).

18 The administrative record review principle is not applicable
to the standing assessment; the Court will consider Mr.
Poitevent�s Declaration for the purposes of assessing the
Poitevent Landowners� standing.
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The doctrine of standing requires that the Court
satisfy itself that �the plaintiff has �alleged such a
personal stake in the outcome of the controversy� as
to warrant his invocation of federal-court jurisdic-
tion.� See Summers v. Earth Island Institute, 555
U.S. 488, 493 (2009); see also Doe v. Beaumont Inde-
pendent School Dist., 240 F.3d 462, 466 (5th Cir.
2001) (citing Warth v. Seldin, 422 U.S. 490, 498
(1975)). �Standing to sue must be proven, not merely
asserted, in order to provide a concrete case or con-
troversy and to confine the courts� rulings within our
proper judicial sphere.� Doe v. Tangipahoa Parish
School Bd., 494 F.3d 494, 499 (5th Cir. 2007).

The plaintiffs must demonstrate the �irreducible
constitutional minimum of standing�, which is in-
formed by three elements: (1) that they personally
suffered some actual or threatened �injury in fact� (2)
that is �fairly traceable� to the challenged action of
the defendants; (3) that likely �would be redressed�
by a favorable decision in Court. See Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560�61 (1992).19

The federal and intervenor defendants challenge the
plaintiffs� standing to contest the Secretary�s desig-
nation of their land as critical habitat; in particular,
the defendants contend that the plaintiffs have failed
to establish an actual or imminent injury.20 The
Court disagrees.

19 The actual injury requirement ensures that issues will be re-
solved �not in the rarified atmosphere of a debating society, but
in a concrete factual context.� Valley Forge Christian College v.

Americans United for Separation ofChurch and State, Inc., 454
U.S. 464, 472 (1982).

20 The defendants do not challenge whether the injury is fairly
traceable to their critical habitat designation; nor do they chal-
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��Injury in fact [includes] economic injury, [as
well as] injuries to aesthetics and well-being.�� See
Sabine River Auth. v. U.S. Dept. of Interior, 951 F.2d
669, 674 (5th Cir. 1992) (quoting Save Our Wetlands,
Inc. v. Sands, 711 F.2d 634, 640 (5th Cir. 1983)). No-
tably, when the plaintiff is an object of the govern-
ment action at issue, �there is ordinarily little ques-
tion that the action� has caused him injury. Lujan,
504 U.S. at 561�62. In fact, when the plaintiff chal-
lenging agency action is a regulated party or an or-
ganization representing regulated parties, courts
have found that the standing inquiry is �self-
evident.� See South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882, 895�96 (D.C. Cir. 2006)
(an association of oil refineries had standing to chal-
lenge an EPA regulation establishing air pollution
standards because it was �inconceivable� that the
regulation �would fail to affect . . . even a single�
member of the association); see also Am. Petroleum
Institute v. Johnson, 541 F. Supp. 2d 165, 176
(D.D.C. 2008) (�Regulatory influences on a firm�s
business decisions may confer standing when, as
here, they give rise to cognizable economic injuries or
even a �sufficient likelihood� of such injuries.�) (citing
Clinton v. City of New York, 524 U.S. 417, 432�33
(1998) and Sabre, Inc. v. Dept. of Transp., 429 F.3d
1113, 1119 (D.C. Cir. 2005) (firm established stand-
ing to challenge regulation where it was �reasonably
certain that [the firm�s] business decisions [would] be
affected� by the regulation)). This is so because regu-
lated parties are generally able to demonstrate that
they suffer some economic harm or other coercive ef-

lenge whether the injury is likely to be redressed by a favorable
ruling.
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fect by virtue of direct regulation of their activities or
property.

These actual injuries are present here. When the
Rule became final, the plaintiffs (each of whom are
identically factually situated as Unit 1 landowners)
became regulated parties who are subject to regula-
tory burdens flowing from federal substantive law,
the ESA. The plaintiffs� sworn declarations are suffi-
cient to establish constitutional standing.21 Now that
their land is an object of agency action, plaintiffs
submit that they are economically harmed in that
the value of their land has decreased as a result of
the agency designation; their business decisions rela-
tive to their land are negatively impacted.22 Plain-
tiffs have a personal stake in this controversy and
have identified a concrete injury that is actual, not
hypothetical. As a consequence of the Rule�s designa-
tion of Unit 1 as critical habitat, the plaintiffs� pur-
suit of any development potential for the land clearly
has been impacted by the agency action. Defendants�
attack on standing grounds seems utterly frivolous.
The defendants downplay these economic harms and

21 At summary judgment, the plaintiff cannot rely on simply
�mere allegations,� but must ��set forth� by affidavit or other ev-
idence �specific facts.�� Lujan, 504 U.S. at 561, 112 S. Ct. 2130
(quoting Fed. R. Civ. P. 56(e)).

22 Weyerhaeuser submits that the land it leases and owns has
been devalued; the �critical habitat designation . . . has imme-
diately devalued the land within Unit 1 for commercial purpos-
es by bringing increased . . . regulatory scrutiny under the En-
dangered Species Act, thereby making it more difficult to sell,
exchange, or develop such lands.� Markle and the Poitevent
Landowners likewise attribute to the Rule �negative economic
impact[s]� and �a drastic reduction in value [of the land]�; they
submit that the designation �limits the usability and saleability
of the property� to their detriment.
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regulatory burdens as speculative,23 but the Court
finds that the plaintiffs have demonstrated actual,
concrete injuries. See The Cape Hatteras Access
Preservation Alliance v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 117�18 (D.D.C. 2004) (business associ-
ation that owned land within critical habitat desig-
nated for watering piping plover had standing to
challenge designation due to its economic and recrea-
tional harms).

IV. Constitutional Challenge

The plaintiffs contend that federal regulation of
Unit 1 under the ESA constitutes an unconstitution-
al exercise of congressional authority under the
Commerce Clause. The defendants counter that the
ESA is consistently upheld as a constitutional exer-
cise of the Commerce Clause power and that each
application of the ESA is not itself subject to the
same tests for determining whether the underlying
statute is a constitutional exercise of the Commerce

23 Defendants regard Weyerhaeuser�s long-term timber lease as
precluding this Court from finding a concrete injury, arguing
that the land is essentially �locked up� for many years. But
Weyerhaeuser�s submission undermines the defendants� posi-
tion. Putting aside that Weyerhaeuser in fact owns part of the
land in addition to leasing the remainder, �Weyerhaeuser . . .
periodically evaluate[s] its land portfolio to identify properties
that have greater value if placed in non-timber uses[; it] rou-
tinely leases or sub-leases its forest lands for oil, gas and wind
energy development[; and it] frequently renegotiate[s] long-
term timber leases as conditions change.� Moreover, defend-
ants� charge of speculative injury is further undermined by the
administrative record and the Rule itself, which acknowledges
that, due to the presence of wetlands on Unit 1 (indeed, the rea-
son underlying its designation), development of this land is
likely to trigger the consultation process.
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Clause. The Court agrees; the plaintiffs� constitu-
tional claim is foreclosed by binding precedent.24

Article I, § 8 of the Constitution delegates to
Congress the power �[t]o make all laws which shall
be necessary and proper for carrying into execution�
its authority to �regulate commerce . . . among the
several states.� Supreme Court cases have identified
three general categories of regulation in which Con-
gress is authorized to engage under its commerce
power: (1) the channels of interstate commerce; (2)
the instrumentalities of interstate commerce and
persons or things in interstate commerce; and (3) ac-
tivities that substantially affect interstate commerce.
See Gonzales v. Raich, 545 U.S. 1, 16�17 (2005)
(summarizing the evolution of the commerce clause
power). The ESA, whose provisions and applications
fall under the category of activities that substantially
affect interstate commerce, has consistently been
upheld as a constitutional exercise of congressional
authority under the Commerce Clause. Six Circuits,
including the Fifth Circuit, have rejected post-Lopez

24 On a separate constitutional note, the plaintiffs do not allege
in their complaint that the Rule constitutes an unconstitutional
taking under the Fifth Amendment. But the Poitevent Land-
owners argue in their papers that the critical habitat designa-
tion is an unlawful �extortionate demand� that constitutes
�grand theft real estate.� Assuming this is an attempt to assert
a Fifth Amendment takings claim, the defendants point out
that a takings claim must be brought in the Court of Federal
Claims. To be sure, this Court would lack jurisdiction over any
properly asserted takings claim under the circumstances. See

Chichakli v. Szubin, 546 F.3d 315, 317 (5th Cir. 2008) (vacating
district court�s judgment as it related to takings claim and ob-
serving that �Tucker Act grants Court of Federal Claims exclu-
sive jurisdiction over takings claims against the United States
that seek monetary damages in excess of $10,000�).
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Commerce Clause challenges to applications of the
ESA. See San Luis & Delta-Mendota Water Auth. v.
Salazar, 638 F.3d 1163 (9th Cir. 2011); Alabama-
Tombigbee Rivers Coal. v. Kempthorne, 477 F.3d
1250 (11th Cir. 2007); Wyoming v. U.S. Dep�t of Inte-
rior, 442 F.3d 1262 (10th Cir. 2006); GDF Realty In-
vestments, Ltd. v. Norton, 326 F.3d 622 (5th Cir.
2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062
(D.C. Cir. 2003); Gibbs v. Babbitt, 214 F.3d 483 (4th
Cir. 2000). Plaintiffs mistakenly rely on an earlier
Supreme Court decision.

Invoking United States v. Lopez, 514 U.S. 549,
558�59 (1995), the plaintiffs argue that, because the
ESA is an exercise of Congress�s commerce power,
actions under the ESA are �therefore limited to the
regulation of channels of interstate commerce, things
in interstate commerce, or economic activities that
substantially affect interstate commerce.� Put plain-
ly, they insist that there is no frog on their Louisiana
land and the Rule exceeds the commerce power. The
Court is tempted to agree, but for the state of the
law. By focusing on their individual circumstance,
plaintiffs misapprehend Lopez, which dealt with a
challenge to an underlying statute, not a challenge to
an individual application of a valid statutory scheme.
Rejecting a similar argument, the Supreme Court re-
iterated in Gonzales that �[w]here the class of activi-
ties is regulated and that class is within the reach of
federal power, the courts have no power �to excise, as
trivial, individual instances� of the class.�� 545 U.S. at
23 (quoting Perez v. United States, 402 U.S. 146, 154
(1971)) (citations and internal quotation marks omit-
ted). As odd as the Court views the agency action,
this Court is also without power. Congress would
have to act.
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The Fifth Circuit has observed that the ESA is a
constitutionally valid statutory scheme, whose ��es-
sential purpose,�� according to Congress, �is �to pro-
tect the ecosystems upon which we and other species
depend.�� GDF, 326 F.3d at 640 (citation omitted).
Courts including the Fifth Circuit endorse the propo-
sition that, in the aggregate, the extinction of a spe-
cies and the resulting decline in biodiversity will
have a predictable and significant effect on interstate
commerce. See, e.g., National Ass�n ofHome Builders
v. Babbitt, 130 F.3d 1041, 1053�54 (D.C. Cir. 1997).
Thus, �when �a general regulatory statute bears a
substantial relation to commerce, the de minimis
character of individual instances arising under that
statute is of no consequence.�� Gonzales, 545 U.S. at
17 (quoting Lopez, 514 U.S. at 558). Aggregating the
regulation of activities that adversely modify the
frog�s critical habitat with the regulation of activities
that affect other listed species� habitat, the designa-
tion of critical habitat by the Secretary is a constitu-
tionally valid application of a constitutionally valid
Commerce Clause regulatory scheme. See GDF, 326
F.3d at 640�41.

V. Merits ofthe Rule

The defendants urge the Court to sustain the
Rule. The plaintiffs contend that the Secretary�s des-
ignation of Unit 1 as critical habitat for the dusky
gopher frog was arbitrary and in violation of the ESA
and the National Environmental Policy Act; they
urge the Court to set aside the Rule. They advance a
litany of arguments challenging the merits of the
Rule insofar as it designates Unit 1 as critical habi-
tat for the dusky gopher frog: Unit 1 does not meet
the statutory definition of �critical habitat�; FWS un-
reasonably determined that Unit 1 is �essential� for
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conservation of the frog; FWS arbitrarily failed to
identify a recovery plan for the species; FWS failed to
consider all economic impacts, and the method used
in analyzing economic impacts was flawed; and FWS
acted unreasonably (and violated NEPA) in failing to
prepare an environmental impact statement. In ad-
dition to these challenges, the Poitevent plaintiffs
advance additional grounds for condemning the Rule:
the dusky gopher frog is not on the endangered spe-
cies list and FWS�s unlawful trespass on its lands to
view the ponds invalidates the Rule.

The Court first addresses those arguments con-
cerning whether the designation of Unit 1 satisfies
the ESA�s requirements, then moves on to consider
whether the FWS properly considered the economic
impacts of the designation; and, finally, considers
whether FWS acted unreasonably in failing to pre-
pare an environmental impact statement.

The Court has little doubt that what the gov-
ernment has done is remarkably intrusive and has
all the hallmarks of governmental insensitivity to
private property. The troubling question is whether
the law authorizes such action and whether the gov-
ernment has acted within the law. Reluctantly, the
Court answers yes to both questions.

A.

The Court first considers whether FWS�s desig-
nation of Unit 1 satisfies the ESA�s substantive re-
quirements. The federal defendants submit that
FWS considered the best available science, including
the input of six experts, and the importance of
ephemeral ponds to the recovery of the frog, and thus
reasonably determined that Unit 1 is essential for
the conservation for the species.
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1. Did FWS reasonably determine that Unit 1
is �essential for the conservation of� the
dusky gopher frog?

The ESA expressly provides that unoccupied ar-
eas may be designated as �critical habitat� if FWS
determines that those areas are �essential to the
conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). Congress did not define �essential�
but, rather, delegated to the Secretary the authority
to make that determination. Plaintiffs take issue
with FWS�s failure to define �essential�, but they do
not dispute that FWS explained its considerations for
assessing what areas are essential. The Court finds
that FWS�s determination seems reasonable and,
therefore, entitled to Chevron deference. See Chev-
ron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9
(1984) (�[T]he judiciary is the final authority on is-
sues of statutory construction and must reject ad-
ministrative constructions which are contrary to
clear congressional intent.�). The Court turns to con-
sider the process that preceded FWS�s finding that
Unit 1 is essential.

FWS determined that Unit 1 is essential for the
conservation of the dusky gopher frog. It came to this
conclusion after its initial June 2010 proposed rule
was criticized by all of the peer reviewers as being
inadequate to ensure conservation of the frog. Given
the alleged high risk of extinction due to localized
threats, like droughts, disease, and pollution, FWS
agreed that the proposed habitat was inadequate and
began considering sites throughout the frog�s histori-
cal range. FWS considered this specific criteria:

(1) The historical distribution of the species;
(2) presence of open-canopied, isolated wet-
lands; (3) presence of open-canopied, upland
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pine forest in sufficient quantity around each
wetland location to allow for sufficient sur-
vival and recruitment to maintain a breeding
population over the long term; (4) open-
canopied, forested connectivity habitat be-
tween wetland and upland breeding sites;
and (5) multiple isolated wetlands in upland
habitat that would allow for the development
of metapopulations.

Using scientific information on sites throughout
the frog�s range, FWS could not identify any loca-
tions outside Mississippi that contained all of these
elements or even all three PCEs. Determining that it
is easier to restore terrestrial habitat than it is to re-
store or create breeding ponds, FWS focused on iden-
tifying more ponds in potential sites throughout the
species� range. FWS determined that the recovery of
the frog �will not be possible without the establish-
ment of additional breeding populations of the spe-
cies. Isolated, ephemeral ponds that can be used as
the focal point for establishing these populations are
rare, and this is a limiting factor in� the frog�s recov-
ery. 77 Fed. Reg. at 35124.

After a peer reviewer suggested Unit 1 as a po-
tential site, that peer reviewer and a FWS biologist
�assessed the habitat quality of ephemeral wetlands
in [Unit 1] and found that a series of five ponds con-
tained the habitat requirements for PCE 1.� 77 Fed.
Reg. at 35123; AR2320. The five ponds� close proxim-
ity to each other meant that a metapopulation struc-
ture existed, which increases long-term survival and
recovery of the frog; FWS determined that these
ponds in Unit 1 �provide breeding habitat that in its
totality is not known to be present elsewhere within
the historic range.� 77 Fed. Reg. at 35124. Based on
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this scientific information, FWS determined that
Unit 1 is essential for the conservation of the frog

because it provides: (1) Breeding habitat for
the [frog] in a landscape where the rarity of
that habitat is a primary threat to the spe-
cies; (2) a framework of breeding ponds that
supports metapopulation structure important
to the long-term survival of the [frog]; and (3)
geographic distance from extant [frog] popu-
lations, which likely provides protection from
environmental stochasticity.

Id.

Notably, the plaintiffs do not meaningfully dis-
pute the scientific and factual bases of FWS�s �essen-
tial� determination. Instead, the plaintiffs insist that
Unit 1 can not be �essential� for the conservation of
the frog because the frog does not even live there. In-
deed it hasn�t been sighted there since the 1960s. But
the plaintiffs ignore the clear mandate of the ESA,
which tasks FWS with designating unoccupied areas
as critical habitat. 16 U.S.C. § 1532(5)(A)(ii). FWS�s
finding that the unique ponds located on Unit 1 are
essential for the frog�s recovery is supported by the
ESA and by the record; it therefore must be upheld
in law as a permissible interpretation of the ESA, a
statutory scheme focused not only on conservation
but also on recovery of an endangered species.

2. Must unoccupied areas contain PCEs to be
designated critical habitat?

Plaintiffs similarly argue that FWS acted unrea-
sonably in designating Unit 1 as critical habitat be-
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cause Unit 1 does not contain all of the PCEs25 as re-
quired by the ESA. Their position is, again, contrary
to the ESA; plaintiffs equate what Congress plainly
differentiates: the ESA defines two distinct types of
critical habitat, occupied and unoccupied; only occu-
pied habitat must contain all of the relevant PCEs.
See 16 U.S.C. § 1532(5)(A).26 Wise or unwise, that is
for Congress to decide.

Unit 1 is unoccupied. Unlike occupied habitat, on
which FWS must find all of the physical or biological
features called PCEs (50 C.F.R. § 424.12(b)),27 Con-
gress does not define unoccupied habitat by reference
to PCEs; rather, FWS is tasked with designating as
critical unoccupied habitat so long as it determines it
is �essential for the conservation of the species� and

25 PCEs are those �physical and biological features that, when
laid out in the appropriate quantity and spatial arrangement to
provide for a species� life-history processes, are essential to the
conservation of the species.� 77 Fed. Reg. at 35131.

26 (5)(A) The term �critical habitat� for a threatened or endan-

gered species means�
(i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the pro-

visions of section 1533 of this title, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and
(ii) specific areas outside the geographical area occupied by

the species at the time it is listed in accordance with the pro-
visions of section 1533 of this title, upon a determination by
the Secretary that such areas are essential for the conserva-
tion of the species.

16 U.S.C. § 1532(5)(A).

27 The cases invoked by plaintiffs in support of their argument
are distinguishable in that they relate to designations of occu-
pied habitat.
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�only when a designation limited to its present range
would be inadequate to ensure the conservation of
the species.� 50 C.F.R. § 424.12(e). As previously ex-
plained, FWS determined that the recovery of the
frog �will not be possible without the establishment
of additional breeding populations of the species� and
it found that the ponds in Unit 1 �provide breeding
habitat that in its totality is not known to be present
elsewhere within the historic range.�28 The plaintiffs
have not demonstrated that FWS�s findings are im-
plausible.

3. Did FWS act unreasonably in failing to iden-
tify the point at which ESA protections will
no longer be required for the dusky gopher
frog?

Before determining what is �essential� to the
conservation of the dusky gopher frog, the plaintiffs
contend that FWS first must identify the point at
which the protections of the ESA will no longer be
required. The defendants respond that the plaintiffs
improperly seek to import the recovery planning cri-
teria into the critical habitat designation process.
The Court agrees.

The plaintiffs� argument runs counter to the
plain language and structure of the ESA, which pro-
vides that the requirement for designating critical

28 Federal defendants explain �[i]f the biggest threat to a criti-
cally endangered species is the destruction of habitat, as is the
case with the frog, it does not make sense to hamstring FWS� ef-
forts to conserve the species by limiting the designation of habi-
tat to only those areas that contain optimal conditions for the
species. If such habitat was readily available, the frog would
not be reduced to 100 individuals.� Again, if this administrative
structure is to be changed, it is for Congress to do so.
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habitat (16 U.S.C. § 1533(a)(3)) is separate from the
requirement for preparing a recovery plan (16 U.S.C.
§ 1533(f)). The ESA recognizes that FWS must des-
ignate critical habitat, habitat that is �essential for
the conservation of the species�, even if it does not
know precisely how or when recovery of a viable
population will be achieved. See Home Builders Ass�n
of Northern California v. U.S. Fish and Wildlife Ser-
vice, 616 F.3d 983, 989 (9th Cir. 2010) (rejecting ar-
gument that FWS must first identify the point at
which the endangered species is considered con-
served before it designates critical habitat �because
it lacks legal support and is undermined by the
ESA�s text.�); Arizona Cattle Growers� Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1025 (D. Ariz.
2008) (�While tempting in its logical simplicity . . .
the language of the ESA requires a point of conserva-
tion to be determined in the recovery plan, not at the
time of critical habitat designation.�), aff�d, Arizona
Cattle Growers� Ass�n v. Salazar, 606 F.3d 1160
(2010), cert. denied, 131 S. Ct. 1371 (2011). Moreover,
in directing FWS to assess what would be �essential
for the conservation� of a species, it did not explicitly
require that FWS identify specific recovery criteria
at that time. Notably, Congress imposed specific
deadlines for the designation of critical habitat, but
included no such deadlines for the preparation of a
recovery plan. FWS�s failure (as yet) to identify how
or when a viable population of dusky gopher frogs
will be achieved, as indifferent and overreaching by
the government as it appears, does not serve to in-
validate its finding that Unit 1 was part of the min-
imum required habitat for the frog�s conservation.29

29 Plaintiffs advance additional arguments that are clearly re-

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



110a

butted by defendants and, most critically, by the ESA�s man-
date. For example, plaintiffs contend that, to uphold the Rule as
valid, it can only apply to the general geographic area in which
the frog was found at the time the listing decision for it was

made in 2001. This is the same sort of argument already con-
sidered and foreclosed by the ESA�s clear text. Plaintiffs seek to
conflate listing duties with critical habitat designation duties
and, again, ignore the plain statutory distinction between occu-
pied and unoccupied habitat. The plaintiffs also argue that the
designation is arbitrary because the agency should have exer-

cised its discretion to exclude Unit 1. But this failure to exclude
argument�to the extent it is reviewable (see The Cape Hatteras

Access Preservation Alliance v. U.S. Dep�t of Interior, 731 F.
Supp. 2d 15, 29 (D.D.C. 2010) (Service�s decision not to exclude
areas from critical habitat designation is not reviewable pursu-

ant to the ESA)) seems better directed to plaintiffs� challenge to
FWS�s consideration of the economic impacts of designation.

Finally, to the extent the plaintiffs suggest that the Rule is
overbroad, they fail to support their argument. The defendants
submit that all of Unit 1 meets statutory and regulatory criteria
for critical habitat; they base their decision on survey method-
ologies, historical data, and the need for corridors between
breeding sites to maintain connectivity and gene flow. To put a
finer point on it, the methodology used for delineating the criti-
cal habitat unit boundaries starts by using �digital aerial pho-
tography using ArcMap 9.3.1 to map. . .[t]hose locations of
breeding sites outside the geographic area occupied by the spe-
cies at the time it was listed . . . that were determined to be es-
sential for the conservation of the species. . ..� 77 Fed. Reg.
35134. FWS looked to breeding sites deemed essential for con-
servation, the ephemeral ponds. From these points, FWS creat-
ed a buffer by using �a radius of 621 m (2,037 ft).� Id. FWS
�chose the value of 621 m. . .by using the median farthest dis-
tance movement (571 m (1,873 ft)) from data collected during
multiple studies of the gopher frog . . . and adding 50 m (164 ft)
to this distance to minimize the edge effects of the surrounding
land use. . ..� Id. FWS then �used aerial imagery and ArcMap to
connect critical habitat areas within 1,000 m (3,281 ft) of each
other to create routes for gene flow between breeding sites and
metapopulation structure.� Id. With respect to Unit 1, FWS ex-
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4. Did FWS designate critical habitat for a
species that is not listed as endangered?

The Poitevent Landowners argue that the �Mis-
sissippi� gopher frog, not the dusky gopher frog, is
the frog on the endangered species list. For this rea-
son, they insist that the Rule is invalid. The defend-
ants counter that plaintiffs willfully ignore FWS�s
taxonomic explanation in the Rule; its mere change
of the common and scientific name of the frog does
not alter the fact that the listed entity remains the
same. A review of the listing leading up to the desig-
nation supports FWS�s position.

Recall that in 2001 FWS listed a distinct popula-
tion segment of the gopher frog subspecies and pro-
vided a scientific definition of the listed frog. During
that listing process, FWS explained that the popula-
tion segment was so distinct that some biologists be-
lieved it should be recognized as its own species, ra-
ther than just a distinct population segment. Be-
cause there was still some dispute, FWS concluded
that �[t]he scientific name, Rana capito sevosa, will

plained that �the last observation of a dusky gopher frog in Lou-
isiana was in 1965 in one of the ponds within [Unit 1],� and
that at least two of the ponds in this immediate area were for-
mer breeding sites, and that the five ponds close to each other
could create a metapopulation. Id. at 35123�25. It was from
these ephemeral ponds that FWS applied its methodology (621
m buffer and routes for gene flow) to create Unit 1�s boundaries
that resulted in the designation of 1,544 acres in Unit 1. Scien-
tific findings that are not credibly called into question by plain-
tiffs� hopeful argument. See Medina County Environmental Ac-

tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699 (5th Cir.
2010) (�Where an agency�s particular technical expertise is in-
volved, we are at our most deferential in reviewing the agency�s
findings.�). The Court defers, as it must under the law, to
FWS�s methodology for delineating Unit 1�s boundaries.
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be used to represent this distribution of frogs [but] if
the name Rana sevosa is ultimately accepted by the
herpetological scientific community, we will revise
our List . . . to reflect this change in nomenclature
(scientific name).� 66 Fed. Reg. 62993. Indeed, the
scientific community recently did conclude that the
species it listed as a distinct population segment of
the Mississippi gopher frog in 2001 �is different from
other gopher frogs and warrants acceptance as its
own species . . . and the scientific name for the spe-
cies was changed to Rana sevosa.� 77 Fed. Reg.
35118. FWS also changed the common name of this
distinct population segment of the gopher frog from
Mississippi gopher frog to Dusky gopher frog.

Contrary to the plaintiffs� argument, FWS did
not simply arbitrarily �change its mind� about the
name of the frog; rather, it adapted changes accepted
in the scientific community. Plaintiffs elevate form
over substance; they fail to persuade that the listed
entity, this distinct population of gopher frogs, has
changed, or that FWS�s taxonomic finding is unsup-
ported.30 And, the Court finds that FWS, acting in its
expertise, considered the best scientific evidence in
effecting a change in the taxonomic and common
name of the frog.31

30 And the record belies the plaintiffs� charge that they were de-
nied the opportunity to publicly comment on the name change.
In fact, the plaintiffs submitted comments on the revised pro-
posed rule, in which FWS asked for comments on the proposed
name change. 76 Fed. Reg. 59774, 59775.

31 Cf. Alabama-Tombigbee Rivers Coalition v. Kempthorne, 477
F.3d 1250, 1260 (11th Cir. 2007) (�The Service�s finding that the
Alabama sturgeon is a separate species is consistent with the
[scientists�] position. . .on the question and is supported by. . .
peer review[,] and by the opinion of the Service�s own experts.�).
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5. Does FWS�s alleged �trespass� on Unit 1 in-
validate the Rule?

The Poitevent Landowners charge that FWS and
a scientist trespassed on its lands in March 2011;
they took photos and, as a result of the ponds discov-
ered there, included Unit 1 in the Rule. Although the
Poitevent Landowners concede that Weyerhaeuser, a
co-owner and lessee, granted permission to the FWS
agent and scientist to enter the land, plaintiffs insist
that such permission was invalid. Plaintiffs insist
that invalidation of the Rule is the proper way to in-
demnify them for their trespass damages. Alterna-
tively, the Poitevent Landowners suggest that the
Court apply the �civil equivalent� of the fruit-of-the-
poisonous-tree doctrine and exclude the evidence as
illegally obtained.

This argument was raised for the first time in
their reply papers, and the Poitevent plaintiffs fail to
plead a trespass claim. They likewise fail to suggest
how any such claim would be timely, or why�
(assuming for the sake of argument) their fictitious
civil fruit-of-the-poisonous-tree doctrine applies�
FWS�s reliance on Weyerhaeuser�s good faith consent
(again borrowing from exclusionary rule principles in
the criminal context) would not validate the �tres-
pass.� The Court declines to address the merits of
this argument, which is not properly before it, has
not been properly or timely raised, and seems an af-
terthought.

B.

The Court now turns to address what, in its
view, is the most compelling issue advanced by plain-
tiffs in challenging the validity of the Rule: FWS�s
economic analysis and, perhaps most troubling, its
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conclusion that the economic impacts on Unit 1 are
not disproportionate.

Plaintiffs contend that designating Unit 1 as crit-
ical habitat is irrational. Unit 1, they submit, pro-
vides no benefit to the dusky gopher frog and the
designation�s estimated potential price tag for the
landowners� damage is somewhere between $20.4
million and $33.9 million. Defendants answer that
FWS fulfilled its statutory obligation and applied the
proper approach to consider all potential economic
impacts to Unit 1. Once again the Court is restrained
by a confining standard of review. The Court, there-
fore, is not persuaded that FWS engaged a flawed
economic analysis or otherwise failed to consider all
potential economic impacts the designation would
have on Unit 1.

The decision to list a species as endangered is
made without reference to the economic effects of the
listing decision. Not so with critical habitat designa-
tions. The ESA directs that the �Secretary shall des-
ignate critical habitat . . . on the basis of the best sci-
entific data available and after taking into considera-
tion the economic impact . . . of specifying any par-
ticular area as critical habitat.� 16 U.S.C.
§ 1533(b)(2). Informed by these considerations, FWS
exercises its wide discretion in determining whether
to exclude particular areas. See 16 U.S.C.
§ 1533(b)(2) (the Service �may exclude any area from
critical habitat if [it] determines that the benefits of
such exclusion outweigh the benefits of specifying
such area as part of the critical habitat�); see also
The Cape Hatteras Access Preservation Alliance v.
U.S. Dept. of Interior, 731 F. Supp. 2d 15, 29�30
(D.D.C. 2010) (citing Arizona Cattle Growers�Ass�n v.
Kempthorne, 534 F. Supp. 2d 1013, 1032 (D. Ariz.
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2008)). But the Service is precluded from excluding
areas from a designation if it determines that �fail-
ure to designate such area as critical habitat will re-
sult in extinction of the species.� 16 U.S.C.
§ 1533(b)(2).

The plaintiffs contend that FWS failed to consid-
er all economic impacts of the critical habitat desig-
nation. But, in fact, the record establishes that FWS
considered several potential economic impacts. The
record shows that FWS endeavored to consider any
economic impacts that could be attributable to the
designation, and that plaintiffs were given (and in-
deed availed themselves of) the opportunity to partic-
ipate in the process for evaluating economic impacts.
The Court finds that FWS fulfilled its statutory obli-
gation. The outcome seems harsh, but it is not un-
lawful under the present administrative process and
this Court�s confined standard of review.

Nevertheless, the plaintiffs object to FWS�s
methods and findings on the issue of the designa-
tions�s economic impact. Plaintiffs challenge FWS�s
utilization of the baseline method for considering po-
tential economic impacts, and argue that, no matter
what method is used, FWS arbitrarily concluded that
�[o]ur economic analysis did not identify any dispro-
portionate costs that are likely to result from the des-
ignation.� Although the plaintiffs� dispute as to the
appropriate method for considering economic impacts
is unfounded, their challenge to FWS�s ultimate con-
clusion invites rigorous scrutiny.

As an initial matter, FWS permissibly used the
baseline approach in conducting the economic analy-
sis (EA). Under this approach, the impacts of protect-
ing the dusky gopher frog that will occur regardless
of the critical habitat designation (i.e., the burdens
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imposed by simply listing the frog) are treated as
part of the regulatory baseline and are not factored
into the economic analysis of the effects of the critical
habitat designation; the approach calls for a compar-
ison of �the world with the designation . . . to the
world without it.� See The Cape Hatteras Access
Preservation Alliance v. U.S. Dept. of Interior, 344 F.
Supp. 2d 108, 127 (D.D.C. 2004); see also Cape Hat-
teras II, 731 F. Supp. 2d 15, 30 (D.D.C. 2010).32

Consideration of economic impacts is all that is
required. FWS fulfilled this statutory mandate by
identifying baseline economic impacts. And the final
EA quantified impacts that may occur in the 20
years following designation, analyzing such economic
impacts of designating Unit 1 based on the following
three hypothetical scenarios: (1) development occur-
ring in Unit 1 would avoid impacts to jurisdictional
wetlands and, thus, would not trigger ESA Section 7
consultation requirements; (2) development occur-
ring in Unit 1 would require a permit from the Army
Corps of Engineers due to potential impacts to juris-
dictional wetlands, which would trigger ESA Section
7 consultation between the Corps and FWS; and
FWS would work with landowners to keep 40% of the
unit for development and 60% managed for the frog�s
conservation (�present value incremental impacts of
critical habitat designation due to the lost option for
developing 60 percent of Unit 1 lands are $20.4 mil-

32 To the extent the plaintiffs object to the baseline approach
and instead advocate for the co-extensive approach to assessing
economic impacts, the plaintiffs fail to explain how such an ap-
proach changes the economic analysis. The defendants contend,
and the Court agrees, that the baseline and co-extensive meth-
ods of analyzing potential economic impacts yield the same re-
sults.
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lion�); and (3) development occurring would require a
federal permit, triggering ESA Section 7 consulta-
tion, and FWS determines that no development can
occur in the unit (�present value impacts of the lost
option for development in 100 percent of the unit are
$33.9 million�).33 Because the EA �did not identify
any disproportionate costs that are likely to result
from the designation[,] the Secretary [did] not
exercis[e] his discretion to exclude any areas from
this designation of critical habitat for the dusky go-
pher frog based on economic impacts.� 77 Fed. Reg.
35141.

The plaintiffs do not take issue with these pro-
jected costs but, rather, insist that FWS�s conclu-
sion�its decision not to exclude Unit 1 from the des-
ignation in light of what the potential economic im-
pacts in the event Section 7 consultation is trig-
gered�is arbitrary. This is so, plaintiffs contend,
because their land is the only land designated that
faces millions of dollars in lost development oppor-
tunity if the consultation process is triggered. How
can FWS say that the economic impacts are not dis-
proportionate?

FWS defends its determination in the Rule: �con-
siderable uncertainty exists regarding the likelihood
of a Federal nexus for development activities [in Unit
1].� The record confirms that FWS considered poten-
tial economic impacts and exercised its discretion,
considered potential costs associated with Section 7
consultation, and determined that these economic

33 In preparing the final version of the EA, FWS considered
Unit 1�s landowners� comments, as well as the landowners�
submissions regarding the value of Unit 1 land.
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impacts to Unit 1 were not disproportionate.34 All
that the ESA requires. The Court, with its somewhat
paralyzing standard of review, defers to the agency�s
expertise in its methods for cost projections and its
refusal to except Unit 1 from the designation.35 Only
Congress can change the regime of which plaintiffs
understandably complain.

C.

Finally, the Court considers whether the Secre-
tary acted arbitrarily in failing to prepare an envi-
ronmental impact statement.

The plaintiffs submit that the defendants� failure
to complete an Environmental Impact Statement
concerning the critical habitat designation of Unit 1
violates the National Environmental Policy Act of
1969, 42 U.S.C. §§ 4321 et. seq., a statute that serves
the dual purposes of informing agency decisions as to
the significant environmental effects of proposed ma-
jor federal actions and ensuring that relevant infor-
mation is made available to the public. See Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989). The defendants counter that, pursuant to

34 The alleged arbitrariness of the �not disproportionate� deter-
mination is undermined by the uncertain potential for devel-
opment. The ESA only requires that the Service consider all po-
tential costs, which it has done. Although this �not dispropor-
tionate� conclusion is discomforting it, again, is harsh but not
invalid as the law exists.

35 As always, the Court is mindful of its scope of its constrained
review. �If the agency�s reasons and policy choices conform to
minimal standards of rationality, then its actions are reasona-
ble and must be upheld.� Luminant Generation Co. LLC v. U.S.

E.P.A., 714 F.3d 841, 850 (5th Cir. 2013) (quoting Tex. Oil &

Gas Ass�n v. U.S. E.P.A., 161 F.3d 923, 933 (5th Cir. 1998)).

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



119a

long-standing FWS policy, an EIS is simply not re-
quired when designating critical habitat.36 They are
correct.

In passing NEPA, Congress declared that it is
the continuing policy of the federal government to
�create and maintain conditions under which man
and nature can exist in productive harmony, and ful-
fill the social, economic, and other requirements of
present and future generations of Americans.� 42
U.S.C. § 4331. Specifically listed as having a �pro-
found influence� on this natural environment that
Congress sought to protect are population growth,
high-density urbanization, industrial expansion, re-
source exploitation, and new and expanding techno-
logical advances. Id. To accomplish these objectives,
NEPA requires that an agency prepare a comprehen-
sive environmental impact statement (EIS) for �ma-
jor Federal actions significantly affecting the quality
of the human environment.� 42 U.S.C. § 4332(2)(c).
�Notably, the NEPA statutory framework provides
no substantive guarantees; it prescribes adherence to
a particular process, not the production of a particu-

36 The defendants also argue that the plaintiffs lack prudential
standing to bring a NEPA claim because their claims of eco-
nomic harm fall outside the zone of environmental interests
protected by NEPA. Indeed, the Court agrees that prudential
standing for NEPA claims is doubtful, given the economic na-
ture of the harm asserted by the plaintiffs and the environmen-
tal interests protected by NEPA. See Nevada Land Action Ass�n

v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993) (�The pur-
pose of NEPA is to protect the environment, not the economic
interests of those adversely affected by agency decisions. There-
fore a plaintiff who asserts purely economic injuries does not
have standing to challenge an agency action under NEPA�) (ci-
tations omitted). Nevertheless, the Court considers whether an
EIS is required.
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lar result.� Spiller v. White, 352 F.3d 235, 238 (5th
Cir. 2003) (NEPA �does not prohibit the undertaking
of federal projects patently destructive of the envi-
ronment� but, rather, requires �only that [an agency]
make its decision to proceed with the action after
taking a �hard look at environmental consequenc-
es.��).

Congress does not expressly mandate prepara-
tion of an EIS for critical habitat designations. Nev-
ertheless, through tortured reasoning, the plaintiffs
assert that an EIS was required because NEPA de-
mands an EIS for �major Federal actions significant-
ly affecting the quality of the human environment�
and the critical habitat designation here involves a
change to the physical environment. 42 U.S.C.
§ 4332(C). Tossing aside the conservation objectives
achieved by critical habitat designations, plaintiffs
go on to detail the modifications to Unit 1 that would
make it optimal habit for the frog, namely regular
burning of the land and planting different trees.
However, the ESA statutory scheme makes clear
that FWS has no authority to force private landown-
ers to maintain or improve the habitat existing on
their land.37 77 Fed. Reg. 35118, 35121, 35128. FWS
cannot and will not instruct the plaintiffs to burn
their land, thus, the PCEs serve as nothing more
than descriptors of ideal habitat. Plaintiffs invoke
Catron County Bd. Of Com�rs, New Mexico v. U.S.
Fish and Wildlife Serv., 75 F.3d 1429, 1436�39 (10th

37 The only �bite� to the statute is the consultation requirement,
which simply requires that, when a private party�s action has a
federal nexus, the federal agency authorizing such action must
first consult with the Secretary. 16 U.S.C. § 1536(a)(2). Activi-
ties such as timber management lack a federal nexus and are
therefore exempt.
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Cir. 1996). There, the Tenth Circuit determined that
designation of critical habitat would harm the envi-
ronment by limiting the county�s ability to engage in
flood control efforts. Id. Unlike the critical habitat
designation in that case�where the environmental
impact of the critical habitat designation �will be
immediate and disastrous��the critical habitat Rule
designating Unit 1 does not effect changes to the
physical environment.

Moreover, the Ninth Circuit has expressly held
that NEPA does not apply to critical habitat designa-
tions. Douglas County v. Babbitt, 48 F.3d 1495,
1501�08 (9th Cir. 1995) (considering issue of first
impression, and determining that NEPA does not
apply to the Secretary�s decision to designate critical
habitat under the ESA). In so holding, the Ninth Cir-
cuit articulated three reasons why critical habitat
designations are not subject to NEPA: (1) the ESA
displaced the procedural requirements of NEPA with
respect to critical habitat designation; (2) NEPA does
not apply to actions that do not alter the physical en-
vironment; and (3) critical habitat designation serves
the purposes of NEPA by protecting the environment
from harm due to human impacts. Id. Three logical
reasons. The Fifth Circuit agrees that NEPA itself
provides, in no uncertain terms, that alteration of
the physical environment is a prerequisite for NEPA
application and the need to prepare an EIS.38 See

38 The Fifth Circuit has not directly addressed whether NEPA
applies to critical habitat designations. Based on competing au-
thority within the Fifth Circuit, one district court has applied
the arbitrary and capricious standard to decisions not to pre-
pare EISs. See Center for Biological Diversity v. U.S. Fish and

Wildlife Service, 202 F. Supp. 2d 594, 646�48 (W.D. Tex. 2002)
(citations omitted).
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Sabine River Authority v. U.S. Dept. of Interior, 951
F.2d 669, 679 (5th Cir. 1992) (�[T]he acquisition of
the [negative conservation] easement by [FWS] did
not effectuate any change to the environment which
would otherwise trigger the need to prepare an
EIS.�); see also City of Dallas v. Hall, 562 F.3d 712,
721�23 (5th Cir. 2009) (setting an acquisition bound-
ary for a wildlife refuge did not alter the physical en-
vironment and therefore did not require the prepara-
tion of an EIS). For all of these reasons, the Court
finds that the Secretary was not required to prepare
an EIS before designating Unit 1 as critical habitat.39

* * *

Accordingly, IT IS ORDERED: that the defend-
ants� motions to strike extra-record evidence are
GRANTED; the defendants� motions for summary
judgment are DENIED in part (insofar as they chal-
lenge the plaintiffs� standing) and GRANTED in part
(insofar as the Rule including Unit 1 in its critical
habitat designation is not arbitrary); and the plain-
tiffs� cross-motions are GRANTED in part (plaintiffs
have standing) and DENIED in part (the Rule is sus-
tained).40

39 As defendants acknowledge, there is nothing to preclude
preparation of an EIS if or when changes to the physical envi-
ronment become required, if consultation is triggered.

40 The Court is compelled to remark on the extraordinary scope
of the ESA, the Court�s limited scope of review on the matters
presented, and the reality that what plaintiffs truly ask of the
Court is to embrace or countenance a broad substantive policy:
they effectively ask the Court to endorse�contrary to the ex-
press terms and scope of the statute�a private landowner ex-
emption from unoccupied critical habitat designations. This, the
Third Branch, is the wrong audience for addressing this matter
of policy.
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APPENDIX C

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 14-31008

MARKLE INTERESTS, L.L.C.; P&F Lumber Com-
pany 2000, L.L.C.; PF Monroe Properties, L.L.C.,

Plaintiffs�Appellants,

v.

UNITED STATES FISH AND WILDLIFE SERVICE;
Daniel M. Ashe, Director of United States Fish &
Wildlife Service, in his official capacity; United

States Department of Interior; Sally Jewell, in her
official capacity as Secretary of the

Department of Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
Weyerhaeuser Company,

Plaintiff�Appellant

v.

United States Fish and Wildlife Service; Daniel M.
Ashe, Director of United States Fish & Wildlife Ser-
vice, in his official capacity; Sally Jewell, in her offi-

cial capacity as Secretary of the Department of

Interior,
Defendants�Appellees

Center for Biological Diversity; Gulf Restoration
Network,

Intervenor Defendants�Appellees
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Cons. w/14-31021

February 13, 2017
Appeals from the United States District Court for the

Eastern District of Louisiana, New Orleans, Martin
L.C. Feldman, U.S. District Judge

ON PETITION FOR REHEARING EN BANC
(Opinion June 30, 2016)

Before REAVLEY, OWEN, and HIGGINSON, Cir-
cuit Judges.

Opinion

STEPHEN A. HIGGINSON, Circuit Judge:

The court having been polled at the request of
one of its members, and a majority of the judges who
are in regular active service and not disqualified not
having voted in favor (Fed. R. App. P. 35 and 5th Cir.
R. 35), the Petition for Rehearing En Banc is DE-
NIED. In the en banc poll, six judges voted in favor
of rehearing (Judges Jolly, Jones, Smith, Clement,
Owen, and Elrod) and eight judges voted against re-
hearing (Chief Judge Stewart and Judges Dennis,
Prado, Southwick, Haynes, Graves, Higginson, and
Costa). Judge Jones, joined by Judges Jolly, Smith,
Clement, Owen, and Elrod, dissents from the court�s
denial of rehearing en banc, and her dissent is at-
tached.

JONES, Circuit Judge, joined by JOLLY, SMITH,
CLEMENT, OWEN, and ELROD, Circuit Judges,
dissenting from Denial of Rehearing En Banc:
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The protagonist in this Endangered Species Act
(ESA) case�the dusky gopher frog�is rumored to
�play dead,� �cover its eyes,� �peak [sic] at you[,] and
then pretend to be dead again.� Markle Interests,
L.L.C. v. U.S. Fish & Wildlife Serv., 827 F.3d 452,
458 n.2 (5th Cir. 2016). The panel majority regretta-
bly followed the same strategy in judicial review�
play dead, cover their eyes, peek, and play dead
again. Even more regrettably, the court refused to
rehear this decision en banc. I respectfully dissent.

The panel opinion, over Judge Owen�s cogent dis-
sent, id. at 480�94, approved an unauthorized exten-
sion of ESA restrictions to a 1,500 acre-plus Louisi-
ana land tract that is neither occupied by nor suita-
ble for occupation by nor connected in any way to the
�shy frog.� The frogs currently live upon or can in-
habit eleven other uncontested critical habitat tracts
in Mississippi. No conservation benefits accrue to
them, but this designation costs the Louisiana land-
owners $34 million in future development opportuni-
ties. Properly construed, the ESA does not authorize
this wholly unprecedented regulatory action.

The panel majority upheld the designation of the
tract as �unoccupied critical habitat.� See 16 U.S.C.
§ 1532(5)(A)(ii). Relying on administrative deference,
the majority reasoned that (1) the ESA and its im-
plementing regulations have no �habitability re-
quirement�; (2) the (unoccupied) Louisiana land is
�essential for the conservation of� the frog even
though it contains just one of three features critical
to dusky gopher frog habitat; and (3) the Fish and
Wildlife Service�s decision not to exclude this tract
from critical-habitat designation is discretionary and
thus not judicially reviewable. I respectfully submit
that all of these conclusions are wrong.
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Each issue turns essentially on statutory con-
struction, not on deference to administrative discre-
tion or scientific factfinding. The panel majority
opinion obscures the necessity for careful statutory
exposition. More troublingly, the majority opinion
fails to distinguish relevant precedent that recog-
nized Congress�s prescribed limit to designations of
unoccupied critical habitat. Further, in declaring the
decision not to exclude this tract as beyond judicial
review, the panel did not notice Bennett v. Spear, 520
U.S. 154, 117 S. Ct. 1154 (1997), which upholds judi-
cial review for this exact statute, and the panel ma-
jority ignored recent Supreme Court precedents that
have reined in attempts to prevent judicial review of
agency action.

Despite the majority�s disclaimers and attempt to
cabin their rationale, the ramifications of this deci-
sion for national land use regulation and for judicial
review of agency action cannot be underestimated.
Fifteen states appear as amici urging rehearing en
banc. For reasons explained herewith and by Judge
Owen�s dissent, I would have granted rehearing en
banc.

I. Background

The U.S. Fish and Wildlife Service (the Service)
is one of two agencies tasked with implementing the
ESA. The ESA requires the identification and listing
of endangered and threatened species. When a par-
ticular species is listed, the Service must designate
the species� �critical habitat.� In particular, the Ser-
vice

to the maximum extent prudent and deter-
minable . . . shall . . . designate any habitat of
such species which is then considered to be
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critical habitat . . . and . . . may, from time-
to-time thereafter as appropriate, revise such
designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii).

�Critical habitat� is defined in an earlier provi-
sion as:

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of
section 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; [�occupied critical
habitat�] and

(ii) specific areas outside the geographical ar-
ea occupied by the species at the time it is
listed in accordance with the provisions of
section 1533 of this title, upon a determina-
tion by the Secretary that such areas are es-
sential for the conservation of the species.
[�unoccupied critical habitat�]

Id. § 1532(5)(A)(i)�(ii).

Finally, the Service shall designate critical habi-
tat �after taking into consideration the economic im-
pact, the impact on national security, and any other
relevant impact, of specifying any particular area as
critical habitat,� but it may exclude any area from
such designation if �the benefits of such exclusion
outweigh the benefits of specifying such area� as crit-
ical habitat. Id. § 1533(b)(2).
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Critical-habitat designation is consequential.
�Designation of private property as critical habitat
can impose significant costs on landowners because
federal agencies may not authorize, fund, or carry
out actions that are likely to �result in the destruc-
tion or adverse modification� of critical habitat.� Otay
Mesa Prop., L.P. v. U.S. Dep�t of Interior, 646 F.3d
914, 915 (D.C. Cir. 2011) (quoting 16 U.S.C.
§ 1536(a)(2)).

The Service listed the dusky gopher frog as en-
dangered in 2001. Final Rule to List the Mississippi
Gopher Frog Distinct Population Segment of Dusky
Gopher Frog As Endangered, 66 Fed. Reg. 62,993
(Dec. 4, 2001). Goaded by a lawsuit, and after notice
and comment, the Service published a final rule des-
ignating critical habitat in 2012. Designation of Crit-
ical Habitat for Dusky Gopher Frog, 77 Fed. Reg.
35,118 (June 12, 2012) [hereinafter Final Designa-
tion]. The critical-habitat designation included units
spanning several thousand acres in Mississippi, and,
as relevant here, Unit 1�consisting of 1,544 acres in
Louisiana, which are not occupied by the dusky go-
pher frog. Id. The Service was thus required to show
that Unit 1�the �specific area��is �essential for the
conservation of the [dusky gopher frog].� 16 U.S.C.
§ 1532(5)(A)(ii).

Unlike all of the Mississippi units, Unit 1 is un-
inhabitable by the shy frog. Final Designation, 77
Fed. Reg. at 35,131. Unit 1, in fact, contains only one
of the three �physical and biological features�
deemed necessary to dusky gopher frog habitat�five
ephemeral ponds that could support the frog�s repro-
duction. Id. at 35,123, 35,132. Worse still,
�[a]pproximately ninety percent of [Unit 1] is cur-
rently covered with closed canopy loblolly pine plan-
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tations,� and the two remaining features essential for
the frog�s conservation require an open-canopied
longleaf pine ecosystem. Markle Interests, L.L.C. v.
U.S. Fish & Wildlife Serv., 827 F.3d 452, 482 (5th
Cir. 2016) (Owen, J., dissenting); Final Designation,
77 Fed. Reg. at 35,131. In the Service�s own words,
�the surrounding uplands are poor-quality terrestrial
habitat for dusky gopher frogs.� Final Designation,
77 Fed. Reg. at 35,133. The Service admitted that
without �prescribed burning� and creating a �forest-
ed habitat (preferably longleaf pine),� among other
measures, Unit 1 is �unsuitable as habitat for dusky
gopher frogs.� Id. at 35,129, 35,132.

Designating Unit 1 as critical habitat also por-
tends significant economic losses to the landowners
in Unit 1. The Service acknowledged that critical-
habitat designation could result in economic impacts
of up to $34 million, stemming from lost development
opportunities. Id. at 35,140.

Despite Unit 1�s flaws, however, the Service as-
serted that �the presence of the PCEs [the physical
and biological features essential for the frog�s conser-
vation] is not a necessary element in [the unoccupied
critical habitat] determination.� Id. at 35,123. The
Service expressed its �hope to work with the land-
owners to develop a strategy that will allow them to
achieve their objectives for the property and protect
the isolated, ephemeral ponds that exist there.� Id.
But of course, the Service�s preferred �tools and pro-
grams are voluntary, and actions such as habitat
management through prescribed burning, or frog
translocations to the site, cannot be implemented
without the cooperation and permission of the land-
owner.� Id. In addition, the Service stated that its
�economic analysis did not identify any dispropor-
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tionate costs that are likely to result from the desig-
nation.� Id. at 35,141. Therefore, the Service includ-
ed Unit 1 as unoccupied critical habitat.

The appellants in this case are landowners of
Unit 1 involved in timber operations and commercial
development. Their suit alleges that because Unit 1
is uninhabitable by the dusky gopher frog, it is not
�essential for the conservation of� the frog as re-
quired for unoccupied critical habitat. They also al-
lege that the Service never compared the costs and
benefits of designating Unit 1 as critical habitat to
support its conclusion that designation would cause
no �disproportionate� impacts. The district court
granted summary judgment in the Service�s favor.

The panel majority affirmed the district court.
The panel majority first rejected any notion that the
ESA requires critical habitat to be habitable, charac-
terizing such a requirement as an �extra-textual lim-
it.� Markle Interests, 827 F.3d at 468 (majority opin-
ion). Second, turning to whether Unit 1 met the defi-
nition of unoccupied critical habitat, the panel major-
ity held that �a scientific consensus as to the
presence and rarity of a critical (and difficult to re-
produce) feature�the ephemeral ponds�. . . justi-
fied [the Service�s] finding that Unit 1 was essential
for the conservation of the dusky gopher frog.� Id. at
471. According to the panel majority, �if the ponds
are essential, then Unit 1, which contains the ponds,
is essential for the conservation of the dusky gopher
frog.�1 Id. at 472 n.20. Finally, the panel majority

1 On this issue, Judge Owen dissented, arguing that the panel
majority opinion �re-writes the Endangered Species Act� be-
cause �[n]either the words �a critical feature� nor such a concept
appear in the Act.� Id. at 488 (Owen, J., dissenting). �The
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held that the Service�s decision not to exclude Unit 1
from critical habitat on the basis of economic impact
was unreviewable because that decision is committed
to the Service�s discretion. Id. at 473�75. All three
holdings are incorrect.

II. Contrary to the Panel Majority�s Holding,
the ESA Contains a Clear Habitability Re-
quirement

No one disputes that the dusky gopher frog can-
not inhabit Unit 1. The panel majority find that fact
irrelevant, however, because looking only at the
statute�s definitional section, the ESA does not ap-
pear to require that a species actually be able to in-
habit its �unoccupied critical habitat.� They dismiss
habitability as an �extra-textual limit� that cannot be
found in either �the text of the ESA or the imple-
menting regulations.� Markle Interests, 827 F.3d at
468 (majority opinion). Read in context, however, the
ESA makes clear that a species� critical habitat must
be a subset of that species� habitat. The ESA�s im-
plementing regulations are consistent with this sub-
set arrangement. Further, when Congress got
around to clarifying critical-habitat regulation in
1978, the contemporary understanding of critical
habitat, shared alike by the most fervent proponents
and opponents of wildlife and habitat protection, was
that it meant a part of the species� actual habitat.

Unfortunately, the parties here failed to under-
take holistic statutory interpretation. Misled by the

touchstone chosen by Congress was �essential,�� and �[t]he ex-
istence of a single, even if rare, physical characteristic does not
render an area �essential� when the area cannot support the
species because of the lack of other necessary physical charac-
teristics.� Id.
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parties� briefing, the panel also neglected this effort.
Another difficulty is the Ninth Circuit�s adoption of a
similar, non-habitat interpretation of �unoccupied
critical habitat.� See Bear Valley Mut. Water Co. v.
Jewell, 790 F.3d 977, 993�94 (9th Cir. 2015). Never-
theless, given the significance of this case and the
fact that the law is clear beyond dispute, it was our
court�s duty to �state what the law is.�

A. A Species� Critical Habitat Must Be a Subset
ofthe Species� Habitat

The ESA states that the Service

shall, concurrently with making a determi-
nation under paragraph (1) that a species is
an endangered species or a threatened spe-
cies, designate any habitat of such species
which is then considered to be critical habitat
. . . and . . . may, from time-to-time thereafter
as appropriate, revise such designation.

16 U.S.C. § 1533(a)(3)(A)(i)�(ii) (emphases added).
Whatever is �critical habitat,� according to this oper-
ative provision, must first be �any habitat of such
species.� The fact that the statutory definition of
�critical habitat,� on which the entirety of the panel

opinion relies, includes areas within and without
those presently �occupied� by the species does not al-
ter the larger fact that all such areas must be within
the �habitat of such species.�

This is not the only time Congress drew this dis-
tinction. For example, the ESA requires federal
agencies to consult with the Service to ensure that
their activities are �not likely� to result in various
adverse impacts on listed species and their critical
habitats. See id. § 1536(a)(2). Such consultation is
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required, inter alia, where agency activities would be
likely to �result in the destruction or adverse modifi-
cation of habitat of such [endangered or threatened]
species which is determined by the Secretary, after
consultation as appropriate with affected States, to
be critical[.]� Id. (emphases added). There, too, Con-
gress separated out the �critical� portion of the habi-
tat from the general �habitat of such species.� In oth-
er provisions, Congress reiterated its focus on spe-
cies� habitats. See, e.g., id. § 1533(a)(1)(A) (listing
�curtailment of [a species�] habitat� as a factor in de-
termining whether the species is endangered or
threatened); id. § 1537(b)(3) (requiring the Service to
encourage foreign persons to develop and carry out
�conservation practices designed to enhance such fish
or wildlife or plants and their habitat�); id.
§ 1537a(e)(2)(B) (requiring the Service to cooperate
with foreign nations in �identification of those spe-
cies of birds that migrate between the United States
and other contracting parties, and the habitats upon
which those species depend�).

The ESA�s implementing regulations also distin-
guish between the designations of �critical habitat�
and �habitat.�2 For instance, section 402 begins by
explaining its �scope� in terms of critical habitat: it
�interprets and implements� section 7 of the ESA,
which �imposes requirements upon Federal agencies
regarding endangered or threatened species . . . and
habitat of such species that has been designated as

2 Other regulations reflecting on the consultation provisions
make the distinction as well. See, e.g., 32 C.F.R. § 643.32 (em-
phasizing the ESA requires agencies to ensure that their ac-
tions are not likely to result in the destruction or modification
of �habitat of such species which is determined . . . to be criti-
cal�); 7 C.F.R. § 650.22(a)(3) (same); 33 C.F.R. § 320.3(i) (same).
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critical (�critical habitat�).� 50 C.F.R. § 402.01(a). Sec-
tion 402.01 goes on to list what measures are re-
quired to guard against �the destruction or adverse
modification of [�habitat of such species that has been
designated as critical�].� Id. The consistent focus on
species� �habitat� demonstrates, by its use in these
passages, that it is a broader concept than �critical
habitat.� See, e.g., id. § 402.02 (referring to �actions
intended to conserve listed species or their habitat�);
id. § 402.05(b) (in the context of emergency consulta-
tion, referring to �impacts to endangered or threat-
ened species and their habitats�).

The bottom line is that the ESA�s text and im-
plementing regulations unequivocally establish that
only �habitat of such species� may be designated as
critical habitat. Thus, for example, if white-tailed
deer were listed as an endangered species, their hab-
itat would include, at a minimum, virtually all of
Texas, but their �critical habitat� would be limited to
those portions of their habitat that meet the defini-
tion of �critical habitat.�

The Service�s first task is accordingly to deter-
mine whether the land under consideration for criti-
cal-habitat designation is �habitat of such species.�
�Habitat� is defined as �the place where a plant or
animal species naturally lives and grows.� Webster�s
Third New International Dictionary 1017 (1961). See
also The Random House Dictionary of the English
Language 634 (1969) (�[T]he kind of place that is
natural for the life and growth of an animal or plant
[.]�); Habitat, Black�s Law Dictionary (10th ed. 2014)
(�The place where a particular species of animal or
plant is normally found.�). The question thus be-
comes whether the land under consideration for crit-
ical-habitat designation is where the species at issue
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naturally lives and grows or would naturally live and
grow. Only after the Service has answered that ques-
tion affirmatively can it assess whether the species�
habitat meets the statutory definition of �critical
habitat.�

B. The Evolution of the ESA Confirms that
Limiting a Species� Critical Habitat to the
Species� Habitat Was Intentional

Congress�s limitation of critical-habitat designa-
tions to the �habitat of such species� was no accident.
This limitation can be traced back to the original text
of the ESA, which in 1973 contained only two sen-
tences on section 7 consultation, one of which briefly
mentioned critical habitat:

All other Federal departments and agencies
shall, in consultation with and with the as-
sistance of the Secretary, utilize their author-
ities in furtherance of the purposes of this
Act by carrying out programs for the conser-
vation of endangered species and threatened
species listed pursuant to section 4 of this
Act and by taking such action necessary to in-
sure that actions authorized, funded, or car-
ried out by them do not jeopardize the contin-
ued existence of such endangered species and
threatened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretary, after
consultation as appropriate with the affected
States, to be critical.

Endangered Species Act of 1973, Pub. L. No. 93-205,

§ 7, 87 Stat. 884, 892 (1973) (emphases added). This
predecessor provision, like the current consultation
requirements, refers to the destruction or modifica-
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tion of �habitat of such species which is determined

by the Secretary . . . to be critical.�3 From the very
beginning, Congress rooted the concept of critical
habitat in the relevant species� actual habitat.

3 Preservation of species� habitat was an early goal of various
interest groups. See, e.g., Endangered Species: Hearings on H.R.
37, H.R. 470, H.R. 471, H.R. 1461, H.R. 1511, H.R. 2669, H.R.
2735, H.R. 3310, H.R. 3696, H.R. 3795, H.R. 4755, H.R. 2169,
and H.R. 4758 Before the Subcomm. on Fisheries and Wildlife

Conservation and the Environment of the H. Comm. on Mer-

chant Marine and Fisheries, 93d Cong. 241 (1973) (statement of
A. Gene Gazlay, Director, Michigan Department of Natural Re-
sources: �[Proposed legislation] should affirm the well-known
fact that while legal protection and law enforcement are need-
ed, the maintenance of suitable habitat is vital to the restora-
tion of threatened wildlife.�); id. at 258 (statement of Society for
Animal Protective Legislation: �Rare and endangered animals
should be protected in their natural habitat to the greatest ex-
tent possible.�); id. at 271 (statement of Howard S. Irwin, Pres-
ident, New York Botanical Garden: �[T]he most serious aspect
of the preservation of endangered species of plants is the
preservation of their habitats.�); id. at 299, 301 (statement of
Tom Garrett, Wildlife Director, Friends of the Earth: �It should
be obvious to any of us that if we do not preserve the habitat of
species, and the integrity of biotic communities, whether or not
plants or animals are protected from deliberate molestation be-
comes, eventually, academic. . .. I would like to emphasize again
that it is ultimately immaterial whether or not an animal is de-
liberately molested if its habitat is not preserved.�); id. at 326
(statement of Milt Stenlund, Supervisor of Game, Minnesota
Department of Natural Resources: �[M]ore importance should
be placed on the habitat of the endangered species. . .. While we
may be concerned about the animal and greatly concerned
about man�s effect on the animal, I am convinced that we
should be more concerned about the country, the habitat, in
which the wolf lives. . .. In any endangered species program, I
would like the committee to consider the fact that the habitat in
which the endangered species live could be far more important
than protection of the animal itself.�).
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Controversial decisions including Tennessee Val-
ley Authority v. Hill, 437 U.S. 153 (1978), prompted
Congress in 1978 to revisit the definition of critical
habitat and the role of consultation.4 As relevant
here, Congress amended section 1533 to require the
Service at the time of listing an endangered or
threatened species to �specify any habitat of such
species which is then considered to be critical habi-
tat.� Endangered Species Act Amendments of 1978,
Pub. L. No. 95-632, § 11, 92 Stat. 3751, 3764 (1978).
Congress�s reference to the �habitat of such species�
as a prerequisite to a (usually) narrower critical-
habitat designation was, in fact, not new at all. It
had been in the ESA since its inception and had be-
come widely accepted as a bedrock principle. That
principle�plain from both text and history�is that
the Service may only designate a species� habitat as
critical habitat.

Further, this distinction is embodied in the oper-
ative provision, which tells the Service what to do: it
�shall, concurrently with [determining to list a spe-
cies as endangered or threatened], designate any
habitat of such species which is then considered to be
critical habitat[.]� 16 U.S.C. § 1533(a)(3)(A)(i) (em-
phases added). The definition of critical habitat, in
contrast, pertains only to one term in this provision.
Critical habitat is not necessarily all habitat, but its
irreducible minimum is that it be habitat. A diagram
explains this statutory plan:

4 Our research on the committee hearings, floor debates, and
congressional reports leading up to the 1978 amendments indi-
cates uniform awareness in Congress that a species� critical
habitat was a subset of the species� habitat.
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C. By Holding that �Critical Habitat� Has No
Habitability Requirement, the Panel Major-
ity Contradict the ESA�s Plain Language

What went awry with the panel majority opin-
ion? The majority overlook section 1533(a)(3)(A)(i)
completely. This unfortunate oversight was no doubt
abetted by the facts that the Service�s Final Designa-
tion fails to quote that operative provision, and the
parties, for differing tactical reasons, did not call this
obvious matter of statutory interpretation to the
panel�s attention. Consequently, the majority�s con-
struction of the law derives solely from the definition
of �critical habitat� and results in the following in-
correct view of the ESA:

The ESA sets out the following path for the criti-
cal-habitat designation process: (1) determine
whether the land in question is the species� habitat;
(2) if so, determine whether any portion of that land
meets the definition of critical habitat; and (3) if so,
designate that portion of the species� habitat as its
critical habitat. Erroneously, the panel majority
begin and end with the definition of critical habitat,
asking only whether the land in question�even if
uninhabitable by the species�satisfies the defini-
tion. That reasoning is fundamentally at odds with
the ESA�s text, properly read, and its regulations.
The panel majority wound up sanctioning the oxy-
moron of uninhabitable critical habitat based on an
incorrect view of the statute.

Two objections may be made to correcting this
error. First, because the landowners didn�t proffer
this exact textual analysis in their habitability ar-
guments, they waived it. Second, adopting this inter-
pretation would conflict with a Ninth Circuit deci-
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sion. Neither of these objections should be persua-
sive.

The first objection�that this textualist argu-
ment was waived�is easily disposed of. Throughout
this litigation, the habitability issue, and the land-
owners� argument that the ESA requires a species�
critical habitat to be habitable by that species, is well
documented. Indeed, the best indication that the
habitability issue is squarely presented is the panel
majority�s forceful rejection of any �habitability re-
quirement� in the ESA. This court traditionally de-
clines to address an issue only if it is not �adequate-
ly� briefed. See, e.g., United States v. Copeland, 820
F.3d 809, 811 n.2 (5th Cir. 2016). Given the record,
briefing, and panel majority�s sweeping dismissal of
a habitability requirement, the landowners� preser-
vation of the habitability issue is anything but inad-
equate. Second, the logical consequence of accepting
the objection would be that litigants could force
courts to interpret statutory provisions in isolation
by briefing arguments related only to those provi-
sions. That result would conflict with our duty to
consider statutory text in light of the statutory con-
text. See, e.g., Serna v. Law Office of Joseph
Onwuteaka, P.C., 732 F.3d 440, 450�51 (5th Cir.
2013) (�[T]he meaning of statutory language, plain or
not, depends on context.� (quoting King v. St. Vin-
cent�s Hosp., 502 U.S. 215, 221 (1991))); Antonin
Scalia & Bryan A. Garner, Reading Law: The Inter-
pretation of Legal Texts 167 (2012) (�The text must
be construed as a whole.�). Finally, relying on waiver
would create a nonsensical world where the panel
majority could cite statutory context and related
regulations to say no habitability requirement ex-
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ists,5 but a reviewing court could not cite the same
context and related regulations to say a habitability
requirement does in fact exist. This objection is mer-
itless.

The second objection�that accepting this statu-
tory argument would conflict with the Ninth Cir-
cuit�s view�is simply a consequence of a more pre-
cise textual interpretation. In Bear Valley Mutual
Water Co. v. Jewell, 790 F.3d 977 (9th Cir. 2015), the
Service designated unoccupied areas around the
Santa Ana River as critical habitat for the Santa Ana
sucker, a small fish. Id. at 993�94. Those areas were
deemed essential to the sucker�s conservation not be-
cause they are its habitat, but because they are �the
primary sources of high quality coarse sediment for
the downstream occupied portions of the Santa Ana
River,� and the sediment enhances the sucker�s
downstream habitat. Id. The court rejected the plain-
tiffs� argument that the areas did not qualify as criti-
cal habitat because they are uninhabitable. Id. The
court believed that �[t]here is no support for this con-
tention in the text of the ESA or the implementing
regulation, which requires the Service to show that
the area is �essential,� without further defining that
term as �habitable.�� Id.

Two thoughts in response. First, as explained
above, the �no support in the text of the ESA or im-
plementing regulations for a habitability require-
ment� line is plainly wrong.

5 Markle Interests, 827 F.3d at 468 (�There is no habitability re-
quirement in the text of the ESA or the implementing regula-
tions.�).
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Second, enforcing the ESA�s habitat provisions as
written would not diminish the statute�s protection of
life-sustaining features that lie outside a species�
critical habitat. The Ninth Circuit appeared to as-
sume that critical-habitat designation of those unoc-
cupied, uninhabitable areas was the only means of
protecting the life-sustaining features. That is incor-
rect. Section 7 consultation is required to ensure that
�any action authorized, funded, or carried out by� a
federal agency is �not likely� to �result in the de-
struction or adverse modification of habitat of [en-
dangered or threatened] species which is determined
. . . to be critical.� 16 U.S.C. § 1536(a)(2). Note that
the �action� targeted by section 7 does not have to oc-
cur on designated critical habitat to trigger section 7
consultation; it only has to have the potential to af-
fect critical habitat. Thus, if a landowner requested a
permit to develop the unoccupied areas in Jewell in a
way that might be likely to result in the destruction
or adverse modification of the sucker�s critical habi-
tat downstream, an agency could not issue that per-
mit without first going through section 7 consulta-
tion, regardless whether the unoccupied areas are
designated as critical habitat. Consequently, the life-
sustaining features would have nonetheless re-
mained protected under the section 7 consultation
requirements. Thus, the law protects critical habitat
without the need to designate territory unoccupied
by an endangered species as critical habitat.

* * *

For these reasons, the panel majority were wrong
to say that the ESA contains no habitability re-
quirement. Correcting this error requires only three
simple statements: (1) the ESA requires that land
proposed to be designated as a species� critical habi-
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tat actually be the species� habitat�a place where
the species naturally lives and grows or could natu-
rally live or grow; (2) all parties agree that the dusky
gopher frog cannot inhabit�that is, naturally live
and grow in�Unit 1; therefore, (3) Unit 1 cannot be
designated as the frog�s critical habitat.

III. Even Assuming No Habitability Require-
ment Exists, the Panel Majority Decision Is
Wrong on the Standard for Unoccupied
Critical Habitat

Let us assume arguendo that the panel, like the
parties, adequately examined the �critical habitat�
definitions in section 1532(5)(A)(i)�(ii) without refer-
ence to the necessity of �habitability.� Is the panel
majority�s interpretation correct? I submit that it is
not for two reasons. First, the panel majority�s test
for unoccupied critical habitat is less stringent than
the test for occupied critical habitat. That less strin-
gent test conflicts with the ESA�s text, drafting his-
tory, and precedent; together, these confirm the
commonsense notion that the test for unoccupied
critical habitat is designed to be more stringent than
the test for occupied critical habitat. Second, al-
though the majority opinion appears to recognize the
dangerous breadth of its oxymoronic holding, it fails
to offer any real limiting principles. The Service it-
self has actually rejected one suggested limitation,
and the others are inapposite and toothless. Judge
Owen�s dissent well dissected these problems, but I
add somewhat to her reasoning.

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



143a

A. The Test for Unoccupied Critical Habitat Is
Supposed to Be More Demanding than the
Test for Occupied Critical Habitat

Suppose a dusky gopher frog camped out, by
chance, on Unit 1. Maybe he got there after hiding
from some inquisitive biologists on another property.
Despite his fortuitous presence, Unit 1 could not be
designated as critical habitat because, as the panel
acknowledges, �occupied habitat must contain all of
the relevant physical or biological features� essential
to the frog�s conservation. Markle Interests, 827 F.3d
at 468 (quoting Markle Interests, L.L.C. v. U.S. Fish
& Wildlife Serv., 40 F. Supp. 3d 744, 761 (E.D. La.
2014)). Unit 1 lacks several of these essential fea-
tures.

According to the panel majority, however, Unit 1
is �critical habitat� despite being unoccupied by the
frog. Focusing solely on the presence of a single al-
legedly essential feature (the �ephemeral ponds�),
the panel majority make it easier to designate as crit-
ical habitat the land on which the species cannot
survive than that which is occupied by the species. If
correct, that remarkable and counterintuitive read-
ing signals a huge potential expansion of the Ser-
vice�s power effectively to regulate privately- or
State-owned land. Tested against the ESA�s text,
drafting history, and precedent, however, that read-
ing is incorrect.

1. The ESA�s Text

The ESA�s text dictates that the unoccupied criti-
cal habitat designation is different and more de-
manding than occupied critical habitat designation.
Occupied critical habitats are �specific areas . . . on
which are found those physical or biological features
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. . . essential to the conservation of the species[.]� 16
U.S.C. § 1532(5)(A)(i) (emphasis added). Unoccupied
critical habitats, in contrast, are �specific areas . . .
[that] are essential for the conservation of the spe-
cies.� Id. § 1532(5)(A)(ii) (emphasis added). Congress
deliberately distinguished between the two. For oc-
cupied habitat, the relevant specific areas contain
physical or biological features essential to the conser-
vation of a species. For unoccupied habitat, the spe-
cific areas themselves must be essential for the spe-
cies� conservation.

Flowing from the difference in terminology be-
tween �features� and �areas,� the burdens underlying
the two types of designation are also different. A
�feature� is defined as �a marked element of some-
thing� or a �characteristic.�6 �Area� is defined as �a
clear or open space of land� or �a definitely bounded
piece of ground set aside for a specific use or pur-
pose.�7 Given the narrower scope of �feature� than
�area,� it should be easier to prove two or three spe-
cific features are essential to a species� conservation
(the occupied habitat standard) than an entire area
(the unoccupied habitat standard). Suppose a euca-
lyptus tree is located in my yard. Whether the tree�
a feature of my homestead�is essential to koala bear
conservation would require an analysis of the tree�s
attributes only. But whether my homestead�a spe-
cific �area��is �essential� to the species� conserva-

6 Webster�s Third New International Dictionary 832 (1986). See

also The Random House Dictionary of the English Language
520 (1969) (�a prominent or conspicuous part or characteristic�).

7 Webster�s Third New International Dictionary 115 (1986). See

also The Random House Dictionary of the English Language 79
(1969) (�any particular extent of surface; geographic region;
tract� or �any section reserved for a specific function�).
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tion would be a more substantial undertaking. That
analysis would assess not only the tree�s attributes,
but also the attributes of every constituent part�
essential to the species� conservation or not�of my
homestead. The analysis of an entire (unoccupied)
area thus entails a broader and more complex inves-
tigation than an analysis of two or three features
present in an area already occupied by the species.
This is what the ESA requires.

2. The ESA�s Drafting History

Before 1978, the ESA did not define critical habi-
tat, but a regulation stepped in to define critical hab-
itat as

any air, land, or water area (exclusive of
those existing man-made structures or set-
tlements which are not necessary to the sur-
vival and recovery of a listed species) and
constituent elements thereof, the loss of
which would appreciably decrease the likeli-
hood of the survival and recovery of a listed
species or a distinct segment of its popula-
tion. The constituent elements of critical hab-
itat include, but are not limited to: physical
structures and topography, biota, climate,
human activity, and the quality and chemical
content of land, water, and air. Critical habi-
tat may represent any portion of the present
habitat of a listed species and may include
additional areas for reasonable population
expansion.

Interagency Cooperation, 43 Fed. Reg. 870, 874�75

(Jan. 4, 1978) (emphasis added). The last sentence of
that definition was the genesis of the occupied-
unoccupied dichotomy.
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When Congress took up the critical habitat issue
in 1978, members of both Houses expressed concerns
about the Service�s broad definition and its potential
to expand federal regulation well beyond occupied
habitat.8 Not only did House and Senate members
criticize the regulation, but Congress�s final defini-
tion took a narrower approach to unoccupied habitat,
severing unoccupied from occupied critical habitat
and placing the respective definitions in separate

8 For those who find legislative history relevant, the committees
charged with reviewing ESA legislation in both the House and
Senate expressed these concerns. On the House side, the Com-
mittee on Merchant Marine and Fisheries reported H.R. 14104,
which defined critical habitat largely according to the Service�s
regulation. See H.R. 14104, 95th Cong., at 23 (1978) (as report-
ed by H.R. Comm. on Merchant Marine & Fisheries, Sept. 25,
1978). But it conspicuously excluded any reference to �addition-
al areas for reasonable population expansion.� See id. The
committee report explains the deliberate exclusion by instruct-
ing �the Secretary [to] be exceedingly circumspect in the desig-
nation of critical habitat outside of the presently occupied area
of the species.� H.R. Rep. No. 95-1625, at 18 (1978).

On the Senate side, the Committee on Environment and Public
Works complained that the �Service is now using the same cri-

teria for designating and protecting areas to extend the range of
an endangered species as are being used in designation and
protection of those areas which are truly critical to the contin-
ued existence of a species.� S. Rep. No. 95-874, at 9�10 (1978)
(emphasis added). The committee thought that �[t]here seems
to be little or no reason to give exactly the same status� to unoc-
cupied critical habitat as to occupied critical habitat. Id. at 10.
The danger of this parity, in the committee�s view, was the re-
sulting proliferation of critical habitats, which �increases pro-
portionately the area that is subject to the regulations and pro-
hibitions which apply to critical habitats.� Id. Consequently, the
committee directed the Service to reevaluate its designation
processes. Id.
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provisions.9 Mirroring the respective Houses� pro-
posals,10 Congress defined occupied critical habitat in
terms of essential physical and biological features,
and unoccupied critical habitat in terms of essential
specific areas.11 In so doing, Congress intentionally
curtailed unoccupied critical habitat designation.

3. Precedent

The Ninth Circuit has twice confirmed that un-
occupied critical habitat is a narrower concept than
occupied critical habitat. In Arizona Cattle Growers�
Ass�n v. Salazar, 606 F.3d 1160 (9th Cir. 2010), the
Ninth Circuit considered whether the Service �un-
lawfully designated areas containing no [Mexican
spotted] owls as �occupied� habitat� instead of unoc-
cupied habitat. Id. at 1161. While the court ultimate-
ly rejected this argument on the ground that the hab-
itat in question was in fact occupied, the Ninth Cir-
cuit agreed that the distinction between critical habi-
tat designation of occupied and unoccupied land is
significant:

The statute thus differentiates between �oc-
cupied� and �unoccupied� areas, imposing a
more onerous procedure on the designation of
unoccupied areas by requiring the Secretary

9 See Endangered Species Act Amendments of 1978, Pub. L. No.
85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).

10 See 124 Cong. Rec. 38,154, 38,159�60 (1978) (amendment of
Representative Duncan to the definition of �critical habitat�
immediately prior to the House vote); 124 Cong. Rec. 21,603
(1978) (text and passage of Senate Bill 2899).

11 See Endangered Species Act Amendments of 1978, Pub. L.
No. 85-632, 92 Stat. 3751, 3751 (1978) (codified at 16 U.S.C.
§ 1532).
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to make a showing that unoccupied areas are
essential for the conservation of the species.

Id. at 1163.

Two months later, in Home Builders Ass�n of
Northern California v. United States Fish & Wildlife
Service, 616 F.3d 983 (9th Cir. 2010), cert. denied 562
U.S. 1217 (2011), the Ninth Circuit reiterated that
the unoccupied critical habitat standard is �a more
demanding standard than that of occupied critical
habitat.� Id. (emphasis added). As a result, the court
concluded that the Service�s �basing the designation
[of critical habitat] on meeting the more demanding
standard [for unoccupied critical habitat] poses no
problem.� Id. (emphasis added).

District courts have consistently echoed this di-
chotomy. See Ctr. for Biological Diversity v. Kelly, 93
F. Supp. 3d 1193, 1202 (D. Idaho 2015) (�The stand-
ard for designating unoccupied habitat is more de-
manding than that of occupied habitat.�); All. for
Wild Rockies v. Lyder, 728 F. Supp. 2d 1126, 1138 (D.
Mont. 2010) (�Compared to occupied areas, the ESA
imposes �a more onerous procedure on the designa-
tion of unoccupied areas by requiring the Secretary
to make a showing that unoccupied areas are essen-
tial for the conservation of the species.�� (quoting
Ariz. Cattle Growers� Ass�n, 606 F.3d at 1163)); see
also Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d
1, 44 (D.D.C. 2013) (referencing �the more demand-
ing standard for unoccupied habitat�); Cape Hatteras
Access Pres. All. v. U.S. Dep�t of Interior, 344 F.
Supp. 2d 108, 119 (D.D.C. 2004) (�Thus, both occu-
pied and unoccupied areas may become critical habi-
tat, but, with unoccupied areas, it is not enough that
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the area�s features be essential to conservation, the
area itself must be essential.�).

In sum, we know from the ESA�s text, drafting
history, and precedent that an unoccupied critical
habitat designation was intended to be different from
and more demanding than an occupied critical habi-
tat designation.

Against this backdrop, the panel majority mis-
construe the statute and create a conflict with all
relevant precedent. First, the panel majority read
the word �areas� out of the definition of unoccupied
critical habitat��specific areas . . . [that] are essen-
tial for the conservation of the species.� 16 U.S.C.
§ 1532(5)(A)(ii). The majority conclude that if one fea-
ture essential to a species� conservation is present in
a specific area, then that specific area is �essential�
for the conservation of the species. Markle Interests,
827 F.3d at 472 n.20. Congress, however, addressed
features only with respect to occupied habitat. See 16
U.S.C. § 1532(5)(A)(i). With respect to unoccupied
habitat, Congress adopted the far more expansive
term �area.� The panel majority�s test�the existence
of one essential feature renders the area on which
the feature exists essential to a species� conserva-
tion�collapses the definitions together by smuggling
�feature� into the definition of unoccupied critical
habitat.

Second, the panel majority�s statutory interpre-
tation not only disserves the Congressional purpose
and relevant precedent�it is the opposite of what
Congress declared. The majority say in one breath
that proper designation of occupied critical habitat
requires the existence of all physical and biological
features essential to a species� conservation, but in
the next breath they say that proper designation of
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unoccupied critical habitat requires only the exist-
ence of a single such feature. See Markle Interests,
827 F.3d at 468, 472 n.20. This kind of misinterpre-
tation is, frankly, execrable, and contrary to the Su-
preme Court�s Scalia-inspired and rather consistent
adoption of careful textualist statutory exposition.
(As Justice Kagan has recently declared, �We are all
textualists now.�)

Perhaps the most troubling aspect of this inter-
pretive issue is that the panel majority refused to
address it. The landowners argued in their principal
and reply briefs that by statute, the critical habitat
designation for unoccupied areas is more onerous
than for occupied areas, and the amici dedicated
their first argument to this point. Despite these
forceful presentations, the panel majority still did
not address the problem. Understandably, both the
landowners and the 15 States reurge the question of
statutory interpretation in rehearing petitions. For
purposes of fundamental fairness and giving due
consideration to the landowners� argument, the land-
owners deserve the answer they have not yet been
given.

B. There Are No Limiting Principles in the
Panel Opinion

But even if we, too, ignored that according to the
statute, unoccupied critical habitat must be defined
more narrowly, substantial problems would remain.
In particular, if critical habitat designation of unoc-
cupied areas depends only on the existence of one
feature essential to a species� conservation, then, as
Judge Owen aptly points out, the Service has free
rein to regulate any land that contains any single
feature essential to some species� conservation. The
panel majority appear to recognize this serious con-
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cern and respond by proffering a few limiting princi-
ples, but none of them is effective.

1. An Inadequacy Determination

The panel majority initially emphasize that �the
Service had to find that the species�s occupied habi-
tat was inadequate before it could even consider des-
ignating unoccupied habitat as critical.� Markle In-
terests, 827 F.3d at 470. Accordingly, this inadequacy
requirement �provided a limit to the term �essential�
as it relates to unoccupied areas.� Id. See 50 C.F.R.
§ 424.12(e) (2012) (�The Secretary shall designate as
critical habitat areas outside the geographical area
presently occupied by a species only when a designa-
tion limited to its present range would be inadequate
to ensure the conservation of the species.�). This is
true, but misleading.

What the majority opinion does not acknowledge
is that as of March 14, 2016, the Service intentional-
ly eliminated the inadequacy requirement from its
regulations. See Implementing Changes to the Regu-
lations for Designating Critical Habitat, 81 Fed. Reg.
7414, 7434 (Feb. 11, 2016) (codified at 50 C.F.R.
§ 424.12 (2016)). The Service found that requirement
�unnecessary and unintentionally limiting.� Id.
Whatever limiting effect the inadequacy requirement
may have had in this case, that effect no longer re-
mains.

2. Future �Undesignation� of Critical
Habitat

A second alleged limiting principle is that �the
ESA limits critical-habitat designations on the back
end as well, because successful conservation through
critical-habitat designation ultimately works towards
undesignation.� Markle Interests, 827 F.3d at 472
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n.21. In other words, it is perfectly permissible for
the Service to designate areas unoccupied (and not
capable of being occupied) by a species as critical
habitat because it is possible the areas may some-
time thereafter be �undesignated.�

That reasoning essentially approves the Service�s
strong-arming private landowners into a catch-22.
With their land saddled by a critical-habitat designa-
tion, private landowners have two choices: (1) refuse
to cooperate with federal authorities but suffer the
consequences by not being allowed to develop their
land when federal permits are required, or (2) acqui-
esce in federal activity on their land to further the
Service�s interests. That it is theoretically possible
for the critical habitat designation to be removed
sometime in the future simply ignores the landown-
ers� core concern that Unit 1 should have never been
designated as critical habitat in the first place. This
proposed limiting principle limits only the landown-
ers and utterly misses the point.

3. �Scientific Consensus As to the Pres-
ence and Rarity of a Critical (and
Difficult to Reproduce) Feature�

The panel majority proffer �rarity� as their third
limiting principle. The panel majority �hold[ ] only�
that property unoccupied by and unsuitable for the
species may nevertheless be designated as critical
habitat where there exists �a scientific consensus as
to the presence and rarity of a critical (and difficult
to reproduce) feature� that is �essential for the con-
servation of the dusky gopher frog.� Markle Interests,
827 F.3d at 471. The panel majority insist that they
create no �generalized [one-feature] rule� and focus
only on the facts �in this case� which concern a criti-
cal �rare� feature. Id. at 472 n.20. This attempt to ar-
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ticulate a limiting principle is ungrounded and illu-
sory.

To begin with, the roots of this limiting principle
are dubious. If this were truly a limiting principle,
one would expect it to play an important role in the
panel majority�s analysis. Yet the words �rare� and
�rarity� appear only five times in the panel majority
opinion. Even that number is deceptive because one
of the appearances is in the sentence quoted above
that claims rarity as a limiting principle,12 and the
remaining four appearances merely reference the
Service�s statements13�leaving zero instances where
the panel majority expressly builds its analysis on
�rarity.� Limiting principles should arise not from
factual recitations, but instead from considered, orig-
inal analysis of how a decision turns on the presence
and absence of these facts. Therefore, without any
analysis as to how a feature�s rarity is critical to the
panel majority�s holding (and how lack of rarity
would have made a difference), it is unclear how the
scope of this opinion could be limited to cases involv-
ing rare, difficult-to-reproduce features.

This purported limiting principle is more dubious
still. For all of the panel majority�s dismissals of the

12 Markle Interests, 827 F.3d at 471.

13 Id. at 466 (�[The Service] explained it prioritized ephemeral
ponds because of their rarity and great importance for breeding,
and because they are very difficult to replicate artificially.�); id.

(quoting the Service�s description of the ponds as �rare� and �a
limiting factor in dusky gopher frog recovery�); id. at 467 (quot-
ing the Service�s conclusion that Unit 1 provides �[b]reeding
habitat for the dusky gopher frog in a landscape where the rari-
ty of that habitat is a primary threat to the species[.]�); id. at
472 n.20 (referring to the Service�s �summarizing [of] the scien-
tific consensus [on] the rarity of� the ponds).
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landowners� and Judge Owen�s arguments for their
alleged lack of a textual basis in the ESA,14 one
would expect to find the panel majority�s limiting
principle grounded in the ESA�s text. Wrong again.
As with the word �feature,� the words �consensus,�
�rare,� �rarity,� �difficult,� and �reproduce� appear
nowhere in the unoccupied critical habitat definition.
See 16 U.S.C. § 1532(5)(A)(ii). One must question the
validity of a purported limiting principle that is un-
moored from the ESA�s text.

But even if we were to assume these threshold
problems do not exist, the panel majority�s limiting
principle would still be illusory. When is a necessary
feature rare enough? When is a necessary feature dif-
ficult enough to reproduce? What is a sufficient �sci-
entific consensus�? Judges are ill-suited to decide
such questions, especially when they arise from a
test not rooted in statutory text. So long as the Ser-
vice claims �scientific expertise� and offers �scientific
support� using �the best scientific data available,�
Markle Interests, 827 F.3d at 472 (quoting 16 U.S.C.

14 See, e.g., id. at 468 (�The statute does not support this argu-
ment. There is no habitability requirement in the text of the
ESA or the implementing regulations.�); id. (�The Landowners�
proposed extra-textual limit on the designation of unoccupied
land�habitability�effectively conflates the standard for desig-
nating unoccupied land with the standard for designating occu-

pied land.�); id. (�Thus, the plain text of the ESA does not re-
quire Unit 1 to be habitable.�); id. at 469 (�Like their proposed
habitability requirement, the Landowners� proposed temporal
requirement . . . also lacks legal support and is undermined by
the ESA�s text.�); id. at 470 (�The Landowners� focus on private-
party cooperation as part of the definition of �essential� finds no
support in the text of the ESA.�); id. at 470 n.17 (�We find no
basis in the text of the statute for the �reasonable probability�
test introduced by the dissent. . ..�).
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§ 1533(b)(2)), it is easy to predict that judges will,
like the panel majority, almost always defer to the
Service�s decisions. See, e.g., Medina Cty. Envtl. Ac-
tion Ass�n v. Surface Transp. Bd., 602 F.3d 687, 699
(5th Cir. 2010) (�Where an agency�s particular tech-
nical expertise is involved, we are at our most defer-
ential in reviewing the agency�s findings.�). This lim-
iting principle is likely nothing more than a hollow
promise�a mirage of protection for landowners, but
in reality a judicial rubber stamp on agency action.

Without some limiting principle that cabins the
panel majority�s one-feature-suffices standard, the
Service�s critical habitat designation power is virtu-
ally limitless. Here is a sample of physical and bio-
logical features that the Service has deemed essen-
tial to species� conservation: �[i]ndividual trees with
potential nesting platforms,�15 �forested areas within
0.5 mile (0.8 kilometer) of individual trees with po-
tential nesting platforms,�16 �aquatic breeding habi-
tat,�17 �upland areas,�18 and �[a] natural light regime
within the coastal dune ecosystem.�19 These are just
a few of a myriad of commonplace �essential physical
and biological features� that the Service routinely

15 Determination of Critical Habitat for the Marbled Murrelet,
81 Fed. Reg. 51,348, 51,356 (Aug. 4, 2016).

16 Id.

17 Designation of Critical Habitat for the Sierra Nevada Yellow-
Legged Frog, the Northern DPS of the Mountain Yellow-Legged
Frog, and the Yosemite Toad, 81 Fed. Reg. 59,046, 59,102 (Aug.
26, 2016).

18 Id.

19 Designation of Critical Habitat for the Perdido Key Beach
Mouse, Choctawhatchee Beach Mouse, and St. Andrew Beach
Mouse, 71 Fed. Reg. 60,238, 60,249 (Oct. 16, 2006).
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lists in its critical habitat designations. With no real
limiting principle to the panel majority�s one-feature-
suffices standard, there is no obstacle to the Service�s
claiming critical habitat wherever �forested areas� or
�a natural light regime� exist. According to the ma-
jority opinion, the Service has the authority to desig-
nate as critical habitat any land unoccupied by and
incapable of being occupied by a species simply be-
cause it contains one of those features.

In the end, none of the panel majority�s proffered
limiting principles is persuasive, and its opinion
threatens to expand the Service�s power in an �un-
precedented and sweeping� way. See Markle Inter-
ests, 827 F.3d at 481 (Owen, J., dissenting). Para-
phrasing Justice Scalia, �this wolf comes as a wolf.�
Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia,
J., dissenting).

IV. The Panel Majority Play Havoc with Ad-
ministrative Law by Declaring the Service�s
Decision Not to Exclude Unit 1 Non�
Judicially Reviewable

Agency action is presumptively judicially review-
able. Justice Kagan, writing for a unanimous Court
two years ago, made precisely this point when she
noted that �this Court has [ ] long applied a strong
presumption favoring judicial review of administra-
tive action.� Mach Mining, LLC v. EEOC, 135 S. Ct.
1645, 1653 (2015). The panel majority jettisoned that
rule to find unreviewable the Service�s decision not to
exclude Unit 1 from critical habitat despite serious
potential economic consequences. More confounding
still, the panel majority contradict the Supreme
Court�s statement in Bennett v. Spear, 520 U.S. 154
(1997) that the Service�s ultimate decision is review-
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able for abuse of discretion. After providing back-
ground, I explain these problems.

A. Background

Before the Service may designate critical habitat,
the Service is required to consider various impacts
that would flow from critical-habitat designation:

The Secretary shall designate critical habi-
tat, and make revisions thereto, under sub-
section (a)(3) of this section on the basis of
the best scientific data available and after
taking into consideration the economic im-
pact, the impact on national security, and
any other relevant impact, of specifying any
particular area as critical habitat. The Secre-
tary may exclude any area from critical habi-
tat if he determines that the benefits of such
exclusion outweigh the benefits of specifying
such area as part of the critical habitat, un-
less he determines, based on the best scientific
and commercial data available, that the fail-
ure to designate such area as critical habitat
will result in the extinction of the species con-
cerned.

16 U.S.C. § 1533(b)(2) (emphasis added).

In this case, the Service commissioned a report to
fulfill its duty to consider economic impact.20 Over
the first 59 pages, the report explained its methodol-
ogy and the serious potential economic impacts of

20 The report is available here:
https://www.regulations.gov/document?D=FWS-R4-ES-2010-
0024-0157. The page numbers cited above refer to the page
numbers of the PDF.
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critical-habitat designation. Report at 1�59. One
shocking fact is that the landowners could suffer up
to $34 million in economic impact. Report at 59. An-
other shocking fact is that there is virtually nothing
on the other side of the economic ledger. The Final
Designation emphasized that the report �discusses
the potential economic benefits associated with the
designation of critical habitat.� Final Designation, 77
Fed. Reg. at 35,141. That discussion appears on all of
about two pages in the report, and speculates that
such benefits may come from �individuals� willing-
ness to pay to protect endangered species� and �the
public [ ] hold[ing] a value for habitat conservation.�
Report at 60�62. Other benefits, the report claimed,
might include �open space,� �[s]ocial welfare gains [ ]
associated with enhanced aesthetic quality of habi-
tat,� and �[d]ecreased development.� Report at 61.
Given the weakness and speculative nature of these
purported benefits, it is unsurprising that this dis-
cussion was relegated to the very end of the report.
The report ends�abruptly with no weighing or com-
parison of costs or benefits, and no discussion of how
designating Unit 1 as critical habitat would benefit
the dusky gopher frog.

The Service recognized the problems in the re-
port and attempted to remedy them in the Final Des-
ignation, as it explained that �the direct benefits of
the designation [of critical habitat for the dusky go-
pher frog] are best expressed in biological terms.� Fi-
nal Designation, 77 Fed. Reg. at 35,141. The Service
continued, �Our economic analysis did not identify
any disproportionate costs that are likely to result
from the designation. Consequently, the Secretary is
not exercising his discretion to exclude any areas
from this designation of critical habitat for the dusky
gopher frog based on economic impacts.� Id.
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The landowners perceived two problems with
those statements in the Final Designation. First, the
Service said the direct benefits of designation are
best expressed in biological terms, but the Service
never explained �in biological terms� how designa-
tion of Unit 1 as critical habitat would directly bene-
fit the dusky gopher frog. Second, the Service said
there were no �disproportionate costs,� but the Ser-
vice never performed a comparison of the relevant
costs. Yet the Service �[c]onsequently� based its deci-
sion not to exclude Unit 1 from critical habitat on
those two statements. Final Designation, 77 Fed.
Reg. at 35,141. �At the very least,� the landowners
thus argued, �a reviewing court could consider
whether the Service �offered an explanation for its
decision that runs counter to the evidence before the
agency, or is so implausible that it could not be as-
cribed to a difference in view or the product of agency
expertise�� (quoting Motor Vehicle Mfrs. Ass�n ofU.S.
v. State Farm Mut. Auto. Ins., 463 U.S. 29, 42
(1983)). The landowners summarized their argument
on the Service�s failure to provide adequate reasons
as follows: �Because the Service failed to articulate
reasons for its decision, the rule must be vacated as
to Unit 1. As currently framed, the decision is plainly
arbitrary.�

The panel majority disposed of this issue by hold-
ing that �the Service�s bottom-line conclusion not to
exclude Unit 1 on the basis of [ ] economic impact� �is
not reviewable.� Markle Interests, 827 F.3d at 475.
The panel majority reasoned that the ESA is �silent
on a standard for reviewing the Service�s decision to
not exclude an area,� and thus �[t]hat decision is
committed to the agency�s discretion and is not re-
viewable.� Id. at 474.
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B. Problems with the Panel Majority Opinion

The panel majority falter at the starting line by
never recognizing or applying the�as Justice Kagan
put it��strong presumption favoring judicial review
of administrative action.� Mach Mining, LLC, 135 S.
Ct. at 1653. This presumption �is not easily over-
come,� Gulf Restoration Network v. McCarthy, 783
F.3d 227, 235 (5th Cir. 2015), and it is certainly not
overcome by the panel majority�s nod to Heckler v.
Chaney, 470 U.S. 821 (1985), which concerned the
unique (and dissimilar) context of enforcement dis-
cretion.21

But more troubling still, the panel majority�s
holding places this court in tension with the Su-
preme Court, which has previously stated that the
Service�s ultimate decision is reviewable for abuse of
discretion. In Bennett v. Spear, 520 U.S. 154, 172
(1997), the Court held that the Service�s considera-
tion of economic impact of critical-habitat designa-
tion is mandatory, not discretionary. The Service had
based its argument in favor of discretion on the

21 The presumption is also not overcome by the panel majority�s
protests that there are no manageable standards by which we
can review the Service�s decision not to exclude Unit 1. After
all, the Service�s decision not to exclude Unit 1 is really part and
parcel of the Service�s decision to include Unit 1, and no one
disputes�or can dispute�that the Service�s decision to include
Unit 1 as critical habitat is judicially reviewable. The entire
provision should be interpreted holistically. The panel majority
say the ESA �is silent on a standard for reviewing the Service�s
decision to not exclude an area,� but there is plainly a standard
for reviewing the Service�s decision to include an area. It man-
dates consideration of economic impacts, national security im-
pacts, and any other relevant impacts of critical-habitat desig-
nation. See 16 U.S.C. § 1533(b)(2). And the decision to exclude
an area is based on cost-benefit analysis. Id.
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ESA�s permissive language: �[t]he Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat.� Id. (quoting 16 U.S.C. § 1533(b)(2)). The
Court rejected that argument, stating that �the fact
that the Secretary�s ultimate decision is reviewable
only for abuse of discretion does not alter the cate-
gorical requirement that, in arriving at his decision,
he �tak[e] into consideration the economic impact and
any other relevant impact,� and use �the best scien-
tific data available.�� Id. (quoting 16 U.S.C.
§ 1533(b)(2)). In other words, regardless whether the
Service properly considers economic impact, the Ser-
vice�s ultimate decision regarding designation of crit-
ical habitat is reviewable for abuse of discretion.

The panel majority opinion clashes with Ben-
nett�s holding that the Service�s �ultimate decision� is
reviewable for abuse of discretion. Oddly (given the
panel majority�s numerous references to Bennett, see
Markle Interests, 827 F.3d at 460, 462, 464, 474), the
panel majority never confront, much less distinguish,
Bennett. But it is telling that intervenors on the side
of the Service�the Center for Biological Diversity
and the Gulf Restoration Network�acknowledged,
citing Bennett, that �[e]ven if the decision not to ex-
clude could be reviewed, FWS�s decision can be re-
versed only if it abused its discretion.� The panel ma-
jority never engaged Bennett�s clear signal that the
Service�s decision is reviewable.

The landowners maintain that the Service�s deci-
sion to include Unit 1 was procedurally flawed, and,
pursuant to the presumption of judicial review and
Bennett, that decision is judicially reviewable, if only
under the narrow arbitrary and capricious standard.
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The panel majority�s refusal to conduct judicial re-
view is insupportable and an abdication of our re-
sponsibility to oversee, according to the APA, agency
action.

V. Conclusion

Each of the three issues highlighted in this dis-
sent illustrates the importance of further review. The
panel majority�s non-textual interpretations of the
ESA misconstrue Congress�s efforts to prescribe lim-
its on the designation of endangered species� habitats
and encourage aggressive, tenuously based interfer-
ence with property rights. The majority�s disregard
for the presumption of judicial review, effectuated in
the ESA�s text and by Bennett, deprives states and
private landowners of needful protection by the fed-
eral courts.

For these reasons, I respectfully dissent.

17-01174_020168;17-01174_020168;17-01174_020169;17-01174_020170;17-01174_020171;17-01174_020172;1...



163a

APPENDIX D

16 U.S.C. § 1532. Definitions

For the purposes of this chapter�

* * * * *

(5)(A) The term �critical habitat� for a threatened
or endangered species means�

(i) the specific areas within the geographical
area occupied by the species, at the time it is
listed in accordance with the provisions of sec-
tion 1533 of this title, on which are found
those physical or biological features (I) essen-
tial to the conservation of the species and (II)
which may require special management con-
siderations or protection; and

(ii) specific areas outside the geographical area
occupied by the species at the time it is listed
in accordance with the provisions of section
1533 of this title, upon a determination by the
Secretary that such areas are essential for the
conservation of the species.

(B) Critical habitat may be established for those
species now listed as threatened or endangered
species for which no critical habitat has hereto-
fore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by
the Secretary, critical habitat shall not include
the entire geographical area which can be occu-
pied by the threatened or endangered species.

* * * * *
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16 U.S.C. § 1533. Determination ofendangered
species and threatened species

Effective: November 24, 2003

(a) Generally

(1) The Secretary shall by regulation promulgated in

accordance with subsection (b) of this section deter-
mine whether any species is an endangered species
or a threatened species because of any of the follow-
ing factors:

(A) the present or threatened destruction, modi-
fication, or curtailment of its habitat or range;

(B) overutilization for commercial, recreational,
scientific, or educational purposes;

(C) disease or predation;

(D) the inadequacy of existing regulatory mecha-
nisms; or

(E) other natural or manmade factors affecting
its continued existence.

* * * * *

(3)(A) The Secretary, by regulation promulgated in
accordance with subsection (b) of this section and to
the maximum extent prudent and determinable�

(i) shall, concurrently with making a deter-
mination under paragraph (1) that a species is
an endangered species or a threatened species,
designate any habitat of such species which is
then considered to be critical habitat; and

(ii) may, from time-to-time thereafter as ap-
propriate, revise such designation.
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* * * * *

(b) Basis for determinations

(2) The Secretary shall designate critical habitat, and
make revisions thereto, under subsection (a)(3) of
this section on the basis of the best scientific data
available and after taking into consideration the eco-
nomic impact, the impact on national security, and
any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may ex-
clude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the ben-
efits of specifying such area as part of the critical
habitat, unless he determines, based on the best sci-
entific and commercial data available, that the fail-
ure to designate such area as critical habitat will re-
sult in the extinction of the species concerned.

* * * * *
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APPENDIX E

50 C.F.R. § 424.12 Criteria for designating criti-
cal habitat.

Effective: May 1, 2012

(a) Critical habitat shall be specified to the maxi-
mum extent prudent and determinable at the time a
species is proposed for listing. If designation of criti-
cal habitat is not prudent or if critical habitat is not

determinable, the reasons for not designating critical
habitat will be stated in the publication of proposed
and final rules listing a species. A final designation
of critical habitat shall be made on the basis of the
best scientific data available, after taking into con-

sideration the probable economic and other impacts
of making such a designation in accordance with
§ 424.19.

(1) A designation of critical habitat is not pru-
dent when one or both of the following situations
exist:

(i) The species is threatened by taking or oth-

er human activity, and identification of criti-
cal habitat can be expected to increase the
degree of such threat to the species, or

(ii) Such designation of critical habitat would
not be beneficial to the species.

(2) Critical habitat is not determinable when one
or both of the following situations exist:

(i) Information sufficient to perform required
analyses of the impacts of the designation is
lacking, or
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(ii) The biological needs of the species are not

sufficiently well known to permit identifica-
tion of an area as critical habitat.

(b) In determining what areas are critical habitat,
the Secretary shall consider those physical and bio-
logical features that are essential to the conservation
of a given species and that may require special man-
agement considerations or protection. Such require-
ments include, but are not limited to the following:

(1) Space for individual and population growth,
and for normal behavior;

(2) Food, water, air, light, minerals, or other nu-
tritional or physiological requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, rearing of
offspring, germination, or seed dispersal; and
generally;

(5) Habitats that are protected from disturbance
or are representative of the historic geographical
and ecological distributions of a species.

When considering the designation of critical habitat,
the Secretary shall focus on the principal biological
or physical constituent elements within the defined
area that are essential to the conservation of the spe-
cies. Known primary constituent elements shall be
listed with the critical habitat description. Primary
constituent elements may include, but are not lim-
ited to, the following: roost sites, nesting grounds,
spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or
plant pollinator, geological formation, vegetation
type, tide, and specific soil types.
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(c) Each critical habitat area will be shown on a map,

with more-detailed information discussed in the pre-
amble of the rulemaking documents published in the
Federal Register and made available from the lead
field office of the Service responsible for such desig-

nation. Textual information may be included for pur-
poses of clarifying or refining the location and
boundaries of each area or to explain the exclusion of
sites (e.g., paved roads, buildings) within the mapped
area. Each area will be referenced to the State(s),
county(ies), or other local government units within
which all or part of the critical habitat is located. Un-
less otherwise indicated within the critical habitat
descriptions, the names of the State(s) and coun-
ty(ies) are provided for informational purposes only

and do not constitute the boundaries of the area.
Ephemeral reference points (e.g., trees, sand bars)
shall not be used in any textual description used to
clarify or refine the boundaries of critical habitat.

(d) When several habitats, each satisfying the re-
quirements for designation as critical habitat, are lo-
cated in proximity to one another, an inclusive area
may be designated as critical habitat.

Example: Several dozen or more small ponds, lakes,

and springs are found in a small local area. The en-
tire area could be designated critical habitat if it
were concluded that the upland areas were essential
to the conservation of an aquatic species located in
the ponds and lakes.

(e) The Secretary shall designate as critical habitat
areas outside the geographical area presently occu-
pied by a species only when a designation limited to
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its present range would be inadequate to ensure the

conservation of the species.

(f) Critical habitat may be designated for those spe-
cies listed as threatened or endangered but for which
no critical habitat has been previously designated.

(g) Existing critical habitat may be revised according
to procedures in this section as new data become
available to the Secretary.

(h) Critical habitat shall not be designated within
foreign countries or in other areas outside of United
States jurisdiction.

* * * * *

§ 424.19 Final rules�impact analysis ofcritical
habitat.

The Secretary shall identify any significant activities

that would either affect an area considered for desig-
nation as critical habitat or be likely to be affected by
the designation, and shall, after proposing designa-
tion of such an area, consider the probable economic
and other impacts of the designation upon proposed
or ongoing activities. The Secretary may exclude any
portion of such an area from the critical habitat if the
benefits of such exclusion outweigh the benefits of
specifying the area as part of the critical habitat. The

Secretary shall not exclude any such area if, based
on the best scientific and commercial data available,
he determines that the failure to designate that area
as critical habitat will result in the extinction of the
species concerned.
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CONCLUSION

The petition for a writ of certiorari should be denied.
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