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"DECISIONS
"RELATING TO

THE PUBLIC TLANDS.

STATE SELECTION—SETTLEMENT—ACT OF JUNE 18, 1894.
ZEIGLER ». STATE OF IDAHO,

One who settles upon land subsequent to an application by the State to have it sur-
veyed under the act of July 18,1894, and who after survey but during the period
of ‘preferred right of selectlon accorded to the State applies to enter the same,
acquires no right as against the State.

A qualified settler who, after the expiration of the period of preferred rlght of selec-
tion on the part of the State, is residing on the land, will be protected by the
Department as against a subsequent selection by the State, even though he may’
have failed to assert his clalm within three months after the land became sub-
ject to entry.

No rights are secured under State selections tendered prior to the filing of the town-
ship plat of sur vey

Secretary ]I@tc/woc?n to the 0077177%35@07267" of the General Land Officey
(W. V. D) May 1, 1900. ' (G. B. G.)

This is an appeal by the State of Idaho from your office decision of
April 29, 1899, rejecting its application to select, per lists Nos. 5 and
6, for State, penitentiary, and normal schools, the NW. 4 of Sec. 14,
T. 41 N., R. 1 W., Lewiston land district, Idaho, under the. grants to
the State for such purposes made by the act of July 3, 1890 (26 Stat.,
215), entitled ‘* An act to provide for the admission of the btate of
TIdaho into the Union.”

By an act of August 18, 1894 (28 Stat 372 394-395), it was pr ov1ded
that the governors of celtaln States, 1nclud1ng the State of Idaho,
might apply to the Commissioner of the General Land Office for the
survey of any township or townships of public lands remaining unsur-
veyed in any of the several surveying districts in the State at the date
of the application, and that: ' .
the lands that may be found to fall within the limits of such townshlp or townships,
as ascertained by the survey; shall be reserved upon the filing of the application for

survey from any adverse appropriation by settlement or otherwise except under -
rights that may be found to exist of prior 111(:ept1on for a perlod to extend from such

24368—Vol. 30 1 - 1




2 DECISIONS RELATING TO. THE PUBLIC LANDS.

application for survey until the expiration of sixty days from the date of the filing of
the township plat of survey in the proper district land office, during which period of
sixty days the State may select any of such lands not embraced in any valid adverse
clalm, for the satisfaction of such grants.

By permission and under authority of this act, the governor of the
State of Idaho filed in your office, May 7, 1895, an application for the
survey of said township, and 4 notice of the withdrawal thereof from
settlement issued from your office May 14, 1895, to take effect as of
the date of the filing of the State’s application for survey. The survey
was made, and it is stipulated by the parties “‘that the plat of survey
of said township was filed in the local land office at Yewiston, 1daho,
January 25, 1898.” - This is also shown by the records of the local
office. See instructions of October 21, 1885 (4 L.D.,202), and Benson
». State of Idaho (24 L.D., 272). .

In the meantime, howevel and on January 14, 1898, the State of
I[dakho filed its said llsts Nos. 5 and 6, embracing sald tract, and, Feb-
ruary 14, 1898, Harry N. Zeigler 4pphed to make homestedd ently
thereof, alleging settlement April 20, 1895, -

May 97 1898, your office ordered a hearing to determine the respec-
tive rights of the parties, which contest was heard at the local office
July 20, 1898.- August 12, 1898, and before the local officers rendered
their decision in the case, the State filed new lists of selections, Nos. 5
and 6, embracing said tract, which new lists were stated to be offered
in lieu of the former lists, for the reason that the selections made in
the former lists were *‘ premature, the same having been made before
the township plat was filed in this [local] office.” September 26, 1898,
" upon the stipulations entered into between the parties at the hearing,
and the evidence adduced thereat, these officers recommended that the
State’s selections be canceled as to said tract, and that Zeigler’s home-
" stead application be allowed, fmm which deelslon the State appealed

to your office.
During the pendency of this appeal, your office on consideration of
the State’s selection lists Nos. 5 and 6, both the original and second
lists, held, by decisions of March 29 (hst 5), and April 4, 1899 (list 6),
that the ougmal lists presented to the local office before the filing in
that office of the plat of the survey of the township were premature
and ineffectual, and directed that they be canceled. That the original
lists were regarded by the State as premature and ineffectual is shown
by its subsequent declaration that the same were p1 emature and by its.
filing new lists on August 12, 1898. : ;

It the statement in Zeigler’s application, that he commenced his set-
tlement on said tract April 20,1895, were true, this date being prior to

May 7,-1895, the date of the State’s application for survey and the
withdrawal effected thereby, he -would, under the act of August 18,
1894, supra, be clearly preferred to the State, as held in Charles D.
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: BlOWll ». State-of Idaho (99 L. D., 590). = But from the testimony it
appears that Zeigler first ¢ went on the land in controversy in the lat-
ter part of May, 1895,” and that he made an actual settlement thereon
in May, 1897, which was continued to the date of the hearing. His
settlement was therefore subsequent to the State’s application for sur-
vey, and he secured no right to the land as against a selection thereof
by the State made during the period of sixty days next following the
filing of the township plat of survey in the district land office. His
homestead application, tendered on February 14, 1898, was during the
period of reservation provided for in the statute and no rights were
secured thereby nor by reason of the appeal from the rejection thereof
by the local officers, as said appeal entitled him to a judgment only
upon the couectness of the action taken at the t1me of the presenta-
tion of the application. .
The period of the reservation and the preferred right of selection
granted the State expired March 26, 1898. As Zeigler was a resident
upon the land at this time, the prior and premature selection of- the
State being ineffectual as was also his premature application to make
homestead entry, his settlement became thenceforth a valid one, and it
bnt remains to be determined whether the government can protect
him in his settlement, he having failed, as far as shown by the record -
before the Department, to make application to enter the land within .
three months after it became subject to entry, as provided by section
three of the act of May 14, 1880 (21 Stat., 140), and sections 2265 and
29266 of the Revised Statutes or prior ’oo August 12, 1898, When the
State filed its new lists of Seleotlom » -
- Under the act of July 8, 1890, supra, making the grant to the State,
for State, penitentiary, and normal schools, it is provided, by section
14, that— .

All lands granted in quantity or as indemnity by this act shall be selected,
under the direction of the Secretary of the Interior, from the surveyed unreserved,
and unappropriated public lands of the United States ‘within the limits of the State
entitled theéreto.

The authority of the Secretary of the Interior over the selection of
lands granted by this act is similar to that exercised in the matter of
the selection of indemnity lands under grants made to aid in the con-
~struction of railroads. Relative to the latter class it has been held by
_ this Department that this authority was sufficient to enable the Secre-
- tary to protect a qualified settler who has placed valuable improve-
ments upon the tract and who is residing thereon with intent to secure
title by compliance with the public land laws at the time an indemnity
selection is tendered, even though such settler may have failed to make
timely filing or entry prior to the proffer of said selection. (Dunnigan
. Northern Pacific R.'R. Co., 27 L. D., 467.) '
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Tt is therefore directed that Zeigler be allowed a 1easonable time, to
- be fixed by your office, within which to make proper application and
complete entry of this land, and thereupon the new selection of the
State will stand rejected, as to this tract.

With this modification, the decision appealed from is affirmed.

Tow ». MANLEY.

" Motion for review of departmental decision of February 16, 1900,
29 L. D., 504, denied by Secretary Hitchcock, May 2, 1900.

Burton ET AL. 9. DOCKENDORF.

- Motion for review of departmental decision of February 6, 1900,
29 L. D., 479, denied by Secretary Hitchecock, May 2, 1900.

REPAYWIENT—CASII ENTRY—ASSIGNMENT.} ’
Hrxry J. MoComs.

One who takes an assignment of the interest of a cash entryman subsequent to the
cancellation of the entry acquires no right to repayment of the purchase money
under éither section 236‘) of the ReVlsed Statutes or section 2 of the act of June
16, 1880.

Secretary Hitcheock to the Cb??i??liSSiO?lvei“ of zf]ze Geneml Land Qﬁce, '
(W.V.D.) : “Hay 7, 1900. (€. J.G)

Henry J. McComb has filed a motion for review of departmental
decision of February 15, 1900 (not reported), denying his application
for repayment of the purchase money paid by Abiram Moore on cash
-entry No. 23,869, made March 25, 1857, Plattsburg series, for the E. %
of Lot 2 of the NW Sec. 5, T. 64, R. 36, Booneville land district,
Missouri. ;

Moore’s enhy was canceled J uly 92, 1859, for conflict with qumnt_
location No. 74451, under the act of 1855. M(,Comb made application
for repayment as the assignee of Moore through mesne conveyances.

The basis of the denial of said application by the Department was that ~ .

McComb, having acquired his interest subsequently to the cancellation
. of Moore’s entry, namely, on March 27, 1889, is not a qualified appli-
cant for repayment under section 2 of the act of June 16, 1880 (21
. Stat.,. 287),
T he contention is made in the mo‘mon for review that said act of June
16, 1880, according to its title, is not, applicable to this case in which
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Moore made apr 1vate cash ently under the act of Ap1 il 24, 1820 (3 Stat.,
566); but that the application for repayment by McComb as the assignee
of Moore is controlled by thé act of ‘January 12, 1825 (4 Stat., 80), as
amended by the act of Feblualy 28, 1859 (11 Stat., 387).

The said acts of 1825 and 1859 were eonqohdated in the Revlqed Stat-
utes as follows:

Suc. 2362, The Secretary of the Interior i authorized, upon proof being made, to
his satisfaction, that any tract of land has been erroneously sold by the United States,
so that from any cause the sale can not be confirmed, to repay to the purchaser, or to
his legal representatives or assignees, the sum of money which was pa1d therefor, out;
of any money in the Treasury not otherwise appropriated.

The act of June 16, 1880, is entitled: ‘ . -

" An act for the relief of certain settlers on the pubhc lands, and to provide for the
repayment of certain fees, purchase money, and commissions paid on void entries of
public lands.

The said act provides, among othel things, as follows:

Sec. 2. In all cages where homestead or timber-culture or desert-land entries ar’
other entries of public lands have heretofore or'shall hereafter be canceled for conflict,
or where, from any cause, the entry has been erroneously allowed and can not be con-
firmed, the Secretary of the Interior shall cause to be repaid to the person who made
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase
money, and excess paid upon the same upon the surrender of the duplicate receipt
and the execution of a proper relinquishment of all claims to said land, whenever such
entry shall be duly canceled by the Cominissioner of the General Land Office.

This act is additional to the provisions of Sec. 2362 of the Revised
Statutes, and its manifest purpose was to enlarge the scope of said sec-
~ tion by extendmg to entrymen under homestead, timber-culture, desert-
land, and other laws the same remedy as to 1epayment that had been
" previously provided for cash entrymen under the statutes I?elating to
public and private land sales.

The circular instructions of August 6, 1880 and the Genel al (Jn cu-
lar issued Qctober 1, 1880, after lef6111110' to section 2362 of the Re-
vised Statutes, and the act of June 16, 1880, contain the following
definition:
~ Those persons are assignees, within the meaning of the statutes authorizing the
repayment of ‘purchase money, who purchase the land aftér the entries thereof are
completed and take assignments of the title under such enfries prior to.complete can-
cellation thereof, when the entries fail of confirmation for reasons contemplated. by
the law.

This definition and construction has been. uniformly adhered to.
- The reasons for limiting an assignee’s claim to repayment, upon failure
of -confirmation, to the period after completlon of entry, and p1’101 to
cancellation thereof, are the same under either statute, viz; prior to
entry no legal, assignable, or transferable interest in or title to public
lands is recognized; and after cancellation of the entry no such interest
or title exists. As to this there is, and.can properly be, no distinction
between the prior statutes and the act of June 16, 1880, the intention
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of the latter merely being, as stated, to enlarge the scope of the former.
Hence McComb, having acquiled his interest subsequently-to the can-
cellation of \1001e s entry, is not the party to ‘whom repayment may be
made.

The motion for review is hel eby demed

BARKLAGE ET AL. ». RUSSELL.

Motion for review of departmental decision of January 9, 1900, 29
L. D., 401, denied by Secretary. Hitchcock, May 7, 1900.

REINS . MONTANA CopPPER Co ET AL.

\/Lo’mon for review of departmental decision of February 5, 1900,
29 L. D., 461, denied by Secretary Hitchcock, May 7, 1900.

 RESERVATION—PREFERRED RIGHT OF CONTESTANT.
Wirniam H. ScaMrTa.

Whatever preferred right a contestant may have on the cancellation of the entry -
under attack, is defeated by an intervening proclamation by the president
declaring the establishment of a forest reservation that includes the land em-
braced within the contested entry. :

Secmmry Hitehoock to the Commissioner of the Qeneral Land Office,
(W. V. D) May 9, 1900. o (J. L. McC.)

William H. Schmith has appealed from the decision of your ofﬁue,
dated December 18, 1899, sustaining the action of the local officers in
-rejecting his appheatlon to make homestead entry for.the K. § of the
N. E. £ and the E. § of the S. E. 4 of Sec. 80, T. 29 N., R. 3 W,
Seattle land district, Washington. ,

The ground of said rejection was that the land described lies within
" the limits of the Olympic Forest reserve, and became subject to the
_operation of the executive order of February 22, 1897, creating said
Teserve, on March 1, 1898 (See 29 Stat., 901; 30 Stat , 34).

Schmith’s apphcatwn is accompanied by hlS afﬁdawt setting for th
that when he moved upon the land in January, 1895, it was embraced
in the homestead entry of one Cummings, who had abandoned it.
Schmith has, since that date, made improvements on the land to the
value of about fifteen hundr ed dollars. ~ All the money he could: earn
was needed for the support of his family; but as soon as he could
afford to do so—to wif, ‘'on February 25, 1898-~he filed aflidavit of
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contest against Cummings’ entry, as a result of which said entry was
canceled on January 14, 1899. He asks to be permifted to make home-
stead entry by virtue of his preference right. :
Your office decision quotes the excepting clause of the executlve‘
order of February 22, 1897, which is as follows:

Excepting from the force and effect of this proclamation all lands which may
have been, prior to the date hereof, embraced in any legal entry, or covered by any
lawful filing daly of record in the proper United States land office, or upon which
any valid settlement has been made pursuant to.law, and the statutory period within
which to make entry or filing of record has not expired; . . . . Provided,
that this exception shall not continue to apply to any particular tract of land unless the’
entryman, settler, or claimant continues to comply with the law under-which the

_entry, filing, settlement, or location, was made.

Commenting upon the ahove- quoted extlact fr om the ploclamatlon
your office decision says: : ‘
_Schmith’s settlement wag not a ‘‘ valid settlement,”” made ‘‘ pursuant to law,”” for
“the reagon that at the time he settled the land was covered by Cummings’ home-
stead entry, and was not, therefore, subject to such settlement. -He initiated contest
against Cummings’ entry during the time when the order creating the reserve wag
suspended by act of June 4, 1897 (30 Stat., 34-36); but when, on January 14, 1899,
the entry was finally. canceled as a result of such contest, the order was again in
effect. As the proclamation contained no provisions excepting the rights of success-
ful contestants from the force and effect of the reservation, it destroyed any privilege
which he might have had, had the reservation not been made. '

- In his appeal from said decision Schmith sets forth the undeniable
equities in his behalf, and contends that, ‘ by reason of his successful
contest against the homestead entry of Cummings the said tract was
segregated from the public domain, subject to the application of
Schmith within the period plescnbed by the laws md regulations
governing contests.”

The Department concurs in the conclusion of your -office in this
respect. ‘“ Whatever preferred right a contestant may have on the
cancellation of the entry under attack, is defeated by an intervening
. proclamation by the president declaring the establishment of a forest
reservation that includes the land embraced within the contested
entry” (Jefferson E. Davis, syllabus, 19 L. D., 489).

Said decision of your office is therefore hereby -aflirmed.

LaBaTHE ». ROBORDS.

Motion for review of depaltmental decision of October 30, 1899, 29~
L. D., 281, denied by Secretary Hitchcock, May 9, 1900.
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HOMESTEAD ENTRY—SETTTEMENT—QUALIFICATIONS.
Browny . CAGLE.

The qualifications requisite on the part of a homesteader must exist at the- date of
entry, and if after settlement and prior to entry the settler for any reason becomes
disqualified, the privilege gained by settlement is lost.

A married woman is not a qualified homestead applicant. -

Secretary Hitchoook to the Commissioner of the General Land Office,
(W.v.D) May 9, 1800, (F.W.C)

With your office letter of March 5th last was transmitted the show-
ing made by Laura Donnelly, nee Cagle, in response to departmental
decision of December 20, 1899 (29 L. D., 381), in which you were
directed to call upon Mrs. Donnelly to show cause why her homestead
entry covering the NE1 of Sec. 22, T. 23 N., R. 1 W., Perry ]and
distriet, Oklahoma, should not be canceled.

This tract was ionnellv embraced in the homestead ently of Walter
C. Roberts, made September 19, 1893, against which both Morris
Brown and Laula Cagle mbtltuted contests upon the ground of prior
settlement. The several contests against the entry of Roberts were

consolidated and resulted in a decision awarding to Laura Cagle the
Tight to make entry of the land. :

Brown subsequently petitioned for a rehearing, alleging that Miss
Cagle had failed to maintain residence upon the land, and by depart-
mental decision of June 6,1899 (28 L. D:, 480),a hearing was ordered
upon said charge.

Upon consideration of the petition of Laura Donnelly, nee Cagle, for
a revocation of the order for said hearing it appeared that Miss Cagle,

“who following the decision in her favor had made entry of the land,
had prior to her entry married one John D. Donnelly, and in' conse-
quence the order for a hearing was revoked and you were directed to
call upon Mrs. Donnelly to show cause why her homestead entl v
should not be canceled.

In the case of Giourley ». Countryman (27 L. D.,702) it was held
that the rights gained by settlement are lost where the settler prior
to entry acquires ownership of other land in such an amount as to
disqualify him as a claimant under the homestead law.

No vested right is acquired by mere séttlement and occupancy of
public. lands. ~ If after the settlement and prior to entry the settler
for any reason becomes disqualified the privilege gained by settlement
is lost, for the qualifications requisite to make entry must exist at the
date of the entry.

The marriage of Miss Cagle to Donnelly prior to her entry of thls
land is admitted; therefore she was not qualified to make entry under
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the homestead laws. (Case v. Kupferschmidt, 80 L. D., 9. ) Herentry-
will therefore be canceled.

Morris Brown was also a settler upon. thls land and a contestant of
- the entry by Roberts. His claim has been since maintained, and. as
shown by the record was subject only to the claim of Laura Cagle.’
In view of her disqualification it is directed that Brown be permitted
to make entry of the land within a time to be fixed by your'office. -

Wuite Star Ornea FIsHING STATION.

Motion for review of departmentai decision of May 31, 1899, 28
L. D., 487, denied by Secretary Hitchecock, May 9, 1900.

APPLICATION—HOMESTEAD ENTRY—QUALTFICATIONS~RESIDENCE.
-Case v. KUPFERSCHMIDT.

The qualifications requisite to make homestead entry must exist at the date of entry,
and any rights acquired by the filing of an application are lost where the
applicant subsequently and prior to entry becomes disqualified to enter.

A married woman, in the absence of legal cause for separation from her husband, is
not free to select or maintain a separate residence, and is therefore disqualified
to make homestead entry. :

Secretary Hitchoock to the Commissioner of the General Land Office,
(W.V.D.) May 9, 1900. - FW.C)

John Kupferschmidt has appealed from your office decision of
September 1, 1898, holding for cancellation his homestead entry, made -
April 26, 1898, covering the NW% of Sec. 18, T. 138 N., R. 68 W.,
Fargo land district, North Dakota.

This tract was formerly embraced in the homestead ently of one
Gotlob Ottinger, made February 4, 1896.

On March 28, 1898, one George Bennett initiated a ‘contest against
said entry, on Whmh hearing was ordered for April 30, following. .

" On March 29, 1898, being the day following the ﬁllng of the contest,
by George Bennett Ottlngel s relinquishment was filed in the local
office, whereupon his homestead entry was canceled and Bennett was
notified of his preferred right of entry by reason of his contest. .

During the period of preferred right accorded Benunett under his
contest, to wit, April 5, 1898, May K. Case tendered an application to
make homestead entry of this land, which was rejected by the local
office *‘because the tract applied for is reserved for thirty days from
March 29, 1898, for George Bennett,” and she was advised of her
right of appeal from such rejection, and on May. 5, followmg, her
appeal was filed in the local office.
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~ Prior to the filing of said appeal, to wit, on April 26, 1898, John

Kupterschmidt tendered his homestead application to enter this land,

accompanied by Bennett’s waiver of his preferred right, said waiver-

having been executed the day before. The local officers-accepted

Kupferschmidt’s application, the same being permitted to go of record,

The appeal of Miss Case from the rejection of her application was
considered by your office June 23, 1898, and it was held that the rejec-
tion of her homestead application was improper, and the local officers
were directed to notify Kupferschmidt that he would be allowed thirty

_ days within which to show cause why his entry should not be canceled.

In response to said notice Kupferschmidt, on July 16, 1898, filed his
affidavit, in which he alleged, in substance, that he made his entry in
good faith, without any knowledge of a prior right or claim to the
land; that he was residing upon the land when he made his entry; that
the improvements upon the land were worth $300; that Miss Case and

" her attorney hoth knew, when filing the appeal from the rejection of

her application, that he, Kupferschmidt, had made entry of the land

~ and was residing thereon, but that no notice was given him of the
filing of said appeal; and that Miss Case has never resided upon the
land or made any Improvements thereon.

. Upon consideration of this showing your office decision of Septem-
ber 1, 1898, held Kupferschmidt’s entry for cancellation, holding that

- Miss Case had a prior right to enter the.land by reason of her applica-

tion, tendered as before stated, and from that decision Kupferschmidt

~ has appealed to this Department.

"~ Sineé the pendency of the case before the Department on- appeal,
there has been filed evidence of the marriage of Miss Case to one
Eugene Warren, on November 12, 1898, and it is claimed on behalf of
Kupferschmidt that by reason of said marriage she is disqualified from
making entry of this land under the homestead laws.

Under the rules established by this Department an application to
enter tendered by a stranger to a contest during the period of preferred
right accorded a successful contestant by the act of May 14, 1880 (21
Stat., 140), must be suspended to await the action of the contestant.
Miss Case’s application could not be allowed while Bennett had a pre-
ferrved right of entry, nor could it be thereafter allowed unless at the
time of its allowance she possessed the qualifications required by the

-homestead law. Therefore, even if the decision of your office recog-
nizing and according to Miss Case priority over Kupferschmidt by
reason of her prior application was correct upon the facts then pre-
sented, she can not now be permitted to make homestead entry of the
land, because she has in the meantime become disqualified from making
entry through her marriage with Eugene Warren. The. homestead
law requires the establishment and maintenance of a home upon the -
land entered to the exclusion of one elsewhere, and therefore contem-
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Plates that a homestead entry shall only be made by one who is free to -
choose his domicile or place of residénce. By her marriage Miss Case
elected to make her hushand’s domicile her domicile. He then became
the head of the family and entitled to choose the place of their joint
. residence. Since then she has not, in the absence of legal cause for
separation, been free to select or maintain a separate home or place of

residence (Jacobs on Domicil, sections 209, 218-215, 404; Schouler on - -

Domestic Relations, 4th Ed., sections 37-39; 2 Bishop on Married:
‘Women, sections 157-159; Anderson ». Watts, 138 U. S., 694, 706)
and is the1 efore not quahﬁed to make entry under the homebtead law.-
Her homestead application will stand rejected. -

MFADERVILLE MI\TING AND Mrirrina Co. v RAUNHEIM ET AL.

Mot1on for review of departmental decision of February 5, 1900, 29 -
L. D., 465, denied by Secr etaly Hitcheock, May 9, 1900

CONTEST—PRACTICE—COSTS.
MENDENEALL ». CAGLE.

In a contest under section 2 of the act of May 14, 1880, the contestant must pay the
costs of the contest, including the cost of testimony taken by deposmon on behalf
of the contestee :

Secretary Hitchcock to the Commiassioner of the General Land Ofice,
(W V.D.) May 11, 1900. (C.J. G.y

~ Pursuant to departmental decision of February 9, 1898 in the case
-of Cagle ». Mendenhall (26 L. D., 177), and as the result of a contest
on the ground of prior settlement Bylon E. Cagle made homestead
entry, on April 14, 1898, for the N. W. 1 of Sec. 22, T. 23 N., R. 1 W.,
Perry land dlstuot Oklahoma
April 26, 1898, Watson- J. Mendenhall filed an application to contest
said -enfry, asking for a rehéaring and alleging that said Cagle had
entered the Cherokee Qutlet, where the land in controversy is situated,
during the prohibited period. Cagle ‘filed a motion to dismiss said
contest on the ground that the question of ‘‘soonerism” had already
been adjudicated by the Department (20 L. D., 447, and 21 L. D., 90),
which motion was denied by the local officers, and heanng was accmd-
ingly ordered for January 25,1899.°
The Department, on the last-mentioned date, in the case entitled
" Mendenhall ». Cagle (28 L. D., 50), denied a petition filed by Cagle,
addressed to the supervisory power of the Secretary, asking the dis-
missal of Mendenhall’s contest, the case in the meantime having been



12 DECISIONS RELATING TO THE PUBLIC LANDS.

“continued to April 8,1899. The Department at the same time directed
that the local officers be instructed to proceed with the hearing ordered
by them, it being stated with r efe1 ence to the tazxatlon of costs incident
" to said heaung

This contest W111 Dbe treated as one under the second section of the act of May 14 -
1880 (21 Stat., 140), and Mendenhall will be required to pay the expenses “of the
trial, ag is usual in such cases.

On the day set for the healmg, to Wlt Aprll 3, 1899, Cagle filed a
motion to require Mendenhall to comply with 1ule 54 of practice and
g depaltmentzu decision of January 25, 1899, in the matter of costs.
The said motion was to the effect that Cagle then had certain deposi- -
tions in the express office at Perry, taken in accordance with the Tules
of practice, eontamlng material evidence, still unpaid for, and prayed
that Mendenhall be required to make a eash deposit or otherwise secure
‘the payment of the costs of the hearing. This motion was sustained
by the local officers to the extent of requiring Mendenhall to pay all
the costs of taking tes’mmony in the local office, but was overruled by
them so far as requiring him to pay the costs of taking the depositions.”

From this action Cagle appealed to your office, the case, by stipula-
tion of the parties, being continued to May 15, 1899.

May 1, 1899, your office rendered decision holdmg that Mendenhall
was required to pay the costs of taking all the testimony, including
the depositions taken in behalt of Cagle; and June 16, 1899, denied a
motion for review. In the meantime the case was contmued first to
June 15 and then to July 15, 1899."

June 21, 1899, Cagle filed a motion in which he stated that one of
the deposmons in the express office at Perry had already been
destroyed, and that he feared others would also be destroyed unless
the charges thereon were paid. He therefore prayed that Mendenhall
be required ‘“to at once make a cash deposit sufficient to pay for said
depositions and all other necessary expenses of defendant in this.
cause The local officers sustained this motion, and Meéndenhall was

“ordered to make a sufficient deposn to pav for the deposltlons herein
mentioned within ten days.” '

It appears that Mendenhall failed to make a deposit as he was
~ directed to do. It does not appear what action, if any, was taken in
the case on July 15, 1899, but on- July 17, 1899, Mendenhall ﬁled the
following instr ument

Comes now W. J. Mendenhall, the contestant in.the above-entitled cause, and

- refuses to comply with the order of the register and receiver requiring him to make
a deposit with the register and receiver of said land office to pay the cost of taking.
depositions on behalf of the defendant for the reason that there is no authority in
law or in the rules of the Department for the register and receiver or the receiver to
demand or collect fees for such purpose, and-the contestant hereby serves notice to
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the receiver of said land office not to pay any of the money heretofore deposited by
the contestant to pay the cost of ’caklng any deposition or dépositions in behalf of the
defendant.- )

Thereupon the 10041 officers d1smlssed the contest, from which action
Mendenhall, on August 14, 1899, appealed to your -office, where, on
December 2, 1899, the actlon of said officers was affirmed. Menden—
hall has ¢ 4ppealed to the Department.

The second section of the act of May 14, 1880 is as follows:

In all cases where any person has contested, pald the land office fees, and procured

the cancellation of any preemption, homestead or timber-culture entry, he
shall be allowed thirty days from date of notice to enter said land.

Rule 54 of practice reads thus:

Parties contesting preemption, homestead, or timber-culture entries and claiming -
preference rights of entry under the second section of the act of May 14 1880 (21
Stat., 140), must pay the costs of contest.

The fact that Mendenhall’s contest is under the second sectlon of the
act of May 14, 1880, leaves no question as to his liability for the costs
of contest, and the fact that Cagle’s testimony was taken by depo-
sition does not relieve Mendenhall of the hablhty, as that is melely
one of the modes prescribed by the rules of practice for securing
evidence.

The decision of your office, sustaining the action of the local ofﬁcels
in dismissing Mendenhall’s contest, is hereby affirmed, and the case
closed. :

TIM BER LAND APPLICATION—NOTICD—I‘IVAL PROOF—PRACTICE.

BARTLETT ». SMITH.

Under the provisions of rule 1 of the rules relating to final proofs, approved July 17,
1889, a timber land applicant may, on account of accident or unavoidable delay,.
Dbe allowed ten days after the date named in the published notice, for the sub-
mission of final proof, within which to make such proof and payment.

Secretary ]J@'té/moc]ﬁ to the Commissioner of the General Land Office,.
(W.V.D) May 19, 1900. o (L L BY)

January 4, 1899, Elijah Bartlett made timber land application for
the NW. } of Sec. 26, T. 21 N., R. 8 E., Seattle, Washington, and
advertised that he would submit his final proof March 30, 1899. In
his published notice he misdescribed the name of one of his witnesses,
and for that reason he readvertised his notice, fixing the date f01
submitting his proof on July 7, 1899. On said last named date he
appeared, and was allowed ten days within which to complete proof and
payment. Eight days later, to wit, July 15 (not 10), 1899, he made
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payment and received final -cash certificate. e also submitted an
affidavit of non-alienation, in which he stated that he was disappointed
in getting the necessary amount of money for payment of the land on
the day fixed for final proof ‘“‘notwithstanding that affiant had long
prior thereto arranged to have the amount for that purpose, but was
wholly unable to get it before this date.” In the meantime, on July
10, after the day fixed in the notice for submitting final proof, and before
Bartlett had made payment for the land and so completed his proof,
Albert Smith presented his sworn statement, and applied for the same -
tract of land under the timber and stone act. His application as

“rejected, because of the pending claim of Bartlett, as above set out.

. Smith appealed, and by your office decision of October 20, 1899, the
action of the local officers was approved, and Smith now has further
prosecuted his appeal to this Department.

Counsel for appellant complains, in substance, that it was error to
allow Bartlett ten days after the date fixed in the notice in. which to
submit final proof and make payment for the land; that if payment
and proof are not made on the day named in the published notice,
the land is subject to entry by a stranger to the record; that his
client, Smith, having tendered an application properly verified after
‘the day set for proof and payment by Bartlett, and before Bartlett
had tendered such proof and payment, his application should have

_been accepted, and it was error to reject it and issue certificate to

Bartlett upon payment thereafter-and within ten days after the day

fixed in the notice. _

To sustain his contention counsel for Smith cites and relies upon
the cases of J. M. McDonald (20 L. D., 559); Caleb J. Shearer (21 L.
D., 492); and James N. True (26 L. D., 529).

By circular of your office, approved by Secretary Noble, July 17,
1889 (9 L. D., 123), rules were established for taking final proofs *“in
all cases where the same were required by the general land laws or
regulations of the Department.” ’

Rule 1 is as follows: ,

1. Final proofs in all cases where the game are required by the general land laws
or regulations of the Department, must be taken in accordance with the published
notice; provided, however, that such testimony may be taken within ten days fol-

lowing the time advertised in -cases where accident or unavoidable delays have pre-
vented the applicant or his witnesses from making such proof on the day spemﬁed

- Section 7 of the act of March 2, 1889 (25 Statutes, 854).

That final proof is required before patent shall issue upon & timber
land entry does not admit of doubt. The statute itself provides that -
before the entry is allowed or patent issued, the applicant shall fur-
nish to the register of the land office satisfactory proof of the publica-
tion of his notice; the character of the land (chiefly' valuable for
timber, unoccupied, &ec.); and that it contains no valuable deposits of
certain specified minerals. (20 Stat., 89-90.) The rules above quoted,
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therefore, have application to. tlmbel land entnes, in common with
homestead, ete. _

The cases relied upon by counsel for Smith all have reference to
republication of notice, and in none of them is it held that an adverse
right, asserted after publication and within the ten days thereafter
allowed for proof and payment, will defeat the claim of the original
applicant. Bartlett has shown that by ‘‘unavoidable delay ” he was
unable to make payment on the day fixed in his notice, and within ten -
days thereafter he submitted proof and payment. He is directly
-within the regulations of July 17, 1889, above quoted.

The decision appe@led from is afﬁlmed and the entry of Beutlett
will stand intact.

ACT OF JUNE 4, 1897—APPLICATION TO SELECT—FOREST RESERVE,
Epcar A. Corrin.

" An application to select lands under the act of June 4, 1897, must be rejected where
‘the lands offered as a basis for such selection are in any manner encumbered, so
that the United States can not, by the acceptance of a reliniquishment of the lands
offered, be reinvested with all the right and title with which it had previously

) parted.

Secretary Hitehcock to the Commissioner of the (Feneral Land Office,
- (W.V.D) - May 19, 1900. A (E. B., Jr.)

~ Your office decision of April 10, 1900 rejects the application of
Edgar A. Coffin made October 21, 1899, to select, under the act of June
4, 1897 (30 Stat., 11, 36), lot 8. section 1, lot 8 section 2, NE% of the
SE# section 12 and SE# of the NEZL section 18, T. 61 N., R. 23 W,
Duluth, Minnesota, land district, in lieu of the SW£ of section 24, T,
20 N., R. 7E., G. and S. R. M., Arizona, on the ground that the land
offered as a basis for such selection is subject to the grant, made by
one James W. Thurber remote grantor of the applicant, of a right of
way across and upon the same, which right is an encumbrance thereon,
and therefore renders the land unacceptable as such basis under the
said act. Coffin has appealed from said decision, contending that your
office erred in rejecting the said application on the ground stated.

The land offered as a basis for the lieu selection is surrounded by
the San Francisco Mountains Forest Reserves and was patented to
said Thurber June 7,1892. By deed dated July 7, 1895, said Thurber
and his wife granted-— - ' :

A permanent right to appurtenant easement and right of way for any and all uses -
and purposes in timber and lumber operations including logging roads and railroads
over, across and upon any and all of the following lands, to wit: The south-west quar-

“ter of section twenty-four, in township twenty, north range seven east of Gila and

Salt River Meridian, in Coconino County, Arizona Territory. To have and to hold
the same and use the above described easement and right of way together with all
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and singular the rights and appurtenances thereto-and in any wise belonging unto the
said Arizona Lumber and Timber Company, its successors and assigns forever.

It does not appear that the easement and right of way granted in
said deed has ever been released or otherwise extingunished.
In the case of . A. Hyde ¢f al. (28 L. D., 284) construing the pro-
vision -of the act of June 4, 1897, supra, proViding for an exchange
of lands, and under which Cofﬁns apphcahon is made, it was held
that— ‘
Before 2 selection under said act can be approved, the United States must be rein-

vested with all the right and tltle to the tract relinquished, with which it had pre-
viously parted.

And in official regulations of May 9, 1899 (28 L. D., 521, 523), and
December 18, 1899 (29 L. D., 391, 394), after repeating the above
holding in the case of Hyde ef /., it is said that where, as is the case
here, the legal title to the land offered as a basis f01 the selection has
passed out of the United States—
there must also be filed with the relinquishment a duly ‘certified abstract of title
showihg that at the time the relinquishment was filed for record the legal title was in
the party making the relinquishment and that the land was free from liability for
taxes and from other incumbrance.

The easement and right of way granted by the said deed is, until
duly released or otherwise extinguished, a permanent charge upon the-
land in the nature of a freehold estate which passes with the fee to the
land itself. No such easement and right of way was chargeable upon
* the land under the patent to Thurber. The United States would not
receive back again upon acceptance of the deed from Coffin all the
right and title to the land, with which it had previously parted. That
such an easement and right of way is an incumbrance upon the land
see McGowen ».. Myers (60 Towa, 256) and other cases cited in note on
page 839, Vol. 19 Am. and Eng: Encye. of Law.

The decmon of your office rejecting Coffin’s application is correct,'
and is affirmed accordingly.

RAILROAD SELECTION—ACT OF JULY 1, 1898.
NorraeERN Pactric Ry. Co. ». Korsmoz.

An attempted selection, subsequent to January 1, 1898, does not present a claim for

- adjustment under the act of July 1, 1898, for the reason that by the terms of said
act the claims of the company are limited to those which are claimed to-have
attached by definite location or selection prior to January 1, 1898.

Acting Sécretcwy Lygan to the Commissioner of the General Land Qﬁce,
(W.V.D) May 22, 1900. (LW, C)

With your office letter of April 7, last, was transmitted an applica-
tion, filed on behalf of the Northern Pacific Railway Company, involk- .
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ing thé exercise of the supervisory authority of this Depa1tnient and

- asking for the issue of a writ of certiorari, under rules 83 and 84 of

practice, directing your office to forward the papers in the case-of the.
: N01theln Pacific Railway Company ». Gustav G. Korsmoe, involving

‘the SE. % of Sec. 33, T. 185 N., R. 43 W., St. Cloud ]and district,
. "\[[mne%ota for con31demt10n and ad]udlca‘mon

This same tract was involved in the case of. Gustav G. K01smoe .
Per Nilson, which was considered in departmental decision of Novem- °
" ber 19, 1898 (not reported), in which Korsmoe was awarded the right
to maLe entry of the land.. From the recitation made in said case it
appears that this tract is within the indemnity limits of the grant
made by the act of July 2, 1864 (18 Stat. 865), to aid in the construc-
tion of the Northern Pacific railroad, and was included in the list of
- selections tendered on July 8, 1885, and rejected for conflict with a
listing made of the same lands on account of the grant for the St. Paul,
Mlnneapohs and Manitoba Railway Company. From said 1e]ect10n
the Northern Pacific Railroad Company duly appealed. Said appeal
was pending, undisposed of, on February 18, 1895, when Korsmoe -
tendered his homestead application for this land, alleging settlement
in 1880. April 11, 1895, Per Nilson .also tendeled his homestead
application for this land

The respective claims of Korsmoe and Nilson and the Northern -
Pacific Railroad Company to this land were considered in your office
decision of October 14, 1896, in which the action of the local officers
in rejecting the attempted selection made by the Northern Pacific
Railroad Company was affirmed and from such action said company
failed to. appeal As between Korsmoe and Nilson- the right of entry -
was awarded in your office decision to Nilson, and it was upon the -
appeal by Korsmoe that the departmental dee181on of November 19,
1898, hefore referred to, was rendered, in which your office deeision» .

"~ of October 14,.1896, as between Korsmoe and Nilson, was reversed

and Korsmoe was awarded the right to-make entry of the land. In
said departmental .decision of November 19, 1898, any claim of the -
company to this land by reason of the selection made thereof was not
consideted, for the reason that the company had abandoned its claim
under its attempted selection of this land by failureto appeal from

" your office de(:1s1on afﬁlmmg the actlon of the local office in rejecting

the same. ‘ -

It now appears that on June 6, 1899, Kmsmoe made homestead
entry of this land and, after due notice by. publication, made final
proof and final certiﬁcate issued thereon August 3, 1899. '
~ On June 7, 1899, the Northern Pacific Railway Company again
applied to select this land, which application was rejected by the local
officers for conflict with the homestead entry made the day pleV10us
by Korsmoe. From said rejection the company appealed.

24368-—Vol. 30——2 :
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By your office decision of January 12, last, the rejection of said
proffered selection by the railway company was affirmed, and therein
it was held that the company’s claim to this tract had been adjudicated
‘and Korsmoe’s entry was approved for patenting. From said decision
the Northern Pacific- Railway Company attempted to appeal, urging
that the conflicting claims between the railway company and Korsmoe
should have been disposed of under the provisions of the act of July
-1, 1898 (30 Stat., 597, 620). ’ A

March 21, 1ast, your office returned the appeal “holding that, under
the circumstances of this case,; there was no right in the company to.
make reselection of the land nor was there further right of appeal
from your said office decision of January 12, last.” Thereupon the
company filed the application under consideration asking for a writ of
certiorari directing your office to forward the papers in this case. .

‘In the argument filed in support of said application it is stated that—

In the present case the previous conflict between Korsmoe and the company was
not carried to final decision by the Secretary, but the decision of the Commissioner
adverse to the company had become final by failure of the- company to appeal. It
was questionable whether such a state of facts would entitle the case to be adjudi-
cated under aet of 1898, and on June 7, 1899, the company attempted to reselect the
land thus bringing to the department an existing live conflict between the company
* and Korsmoe, which would without question brmcr their conflicting claims Wlthln
the provisions of said law.

It would seem to be clear that there was not on Janualy 1, 1898,
" any claim being asserted to this land by the Northern Pacific Rlel;oad
Company by reason of any selection made of thisland. The attempted
selection of July 8, 1885, had been rejected by the local officers and
by your office upon appeal and by its failure to appeal from your
“office decision all claim under said attempted selection was abandoned
long before January 1, 1898. The attempted selection of June 7, 1899,
does not present a claim for adjustment under the act of July 1, 1898,
suprd, for the reason that by the terms of said-act the claims of the
~ company are limited to those which are claimed to have attached by
definite location or selection p1101 to.January 1, 1898. The act pro-
vided:

That where, prior to January first, eighteén hundred and ninety-eight, the whole
of any part of an odd-numbered - section, in either the granted or the indemnity
limits of the lTand grant to the Northern Pacific Railroad Company, to which the
right of the grantee or its lawful successor is claimed to have attached by definite
location or selection, has been purchased.directly from the United States or settled.
upon or claimed in good faith by any qualified settler under color of title or elaim of
right under any law of the United States or any ruling of the Interior Department,
and where purchaser, settler, or claimant refuses to transfer his entry as hereinafter
‘provided, the railroad grantee or its successor in interest, upon g proper relinquish-
ment thereof, shall be entitled to select in lieu of the land reliriquished.

‘The individual claims, as against the 1’aii1‘oad grant, subject to
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adjustment under. this act, are limited to-those originating prior to .
January 1, 1898, and the conflicting claim of the railroad is necessarily
limited to one claimed to have attached by definite location or selection:
prior to that time, else there would have been no possible obstacle to
the individual clzum and therefore no conflicting claims to adjust. (

If the matter were regularly before this Department upon appeal,
the decision of your office rejecting the proffered selection of June 7,
1899, without regard to the act of July1,71898, would be affirmed, and
-Wlthout further consideration of the apphcmtlon for certiorari the
same is denLed

VV'AGON’ ROAD GRANT—ACT OF AJ’ULY 2, 1864—RAILROAD LANDS.
Kive ». Esasrerny Orrcoxn Laxp Co.

As to lands within the limits of that portion of the Northern Pacific grant made by
the act of July 2, 1864, and forfeited: by the act of September 29, 1890, and also
within the limits of the wagon road grant of February 25, 1867, no right existed
under the earlier grant, at the date when the later became effectlve, that served

‘ to defeat the operation thereof.
King ». Eastern Oregon Land Co.,.23 L. D., 579, modlﬁed

Acting Secretary Ryan to the Commissioner of the General icmcl Office,
(W.V.D) May 22, 1900. (F. W. C)

The land involved in this controversy is the SE. 1 of Sec. 27, T. 2 -
S., R. 16 E.; The Dalles land district, Oregon, and is within the limits
of that portion of the grant made by the act of July 2, 1864 (18 Stat.,
365), to aid in the construction of the Northern Pacific railroad, which
was Torfeited and restored to the public domain by the act of Septem-
ber 29, 1890 (26 Stat., 496); it is also within the limits of the grant
made by the act of February 25, 1867 (14 Stat., 409), to aid in the con-
struction of The Dalles military wagon road. -

1t was held by this Department that because of the fact that the.

~grant to aid in the construction of the Northern Pacific railroad was
prior in point of time it defeated the grant to aid in the construction
of The Dalles wagon road to the extent of the overlap, and following
the passage of the. forfeiture act of September 29, 1890, supra, the
unpatented lands within. said conflicting limits were ordered restored
as a part of the forfeited lands. Upon said restoration Rufus H.
King made homestead entry of this land on October -1, 1893, and -
offered final proof under said entry, at which time the Eastern Oregon
Land Lompanv filed a protest against the acceptance of said proof
claiming a prior right to purchase the lands under the provisions of
section 5 of the act of March 3, 1887 (24 Stat., 556), having: purchased
the lands from The Dalles Military Road Gomp&ny.
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~ In consideration of the respective claims to this land it was held in
departmental decision of December 26, 1896 (23 L. D., 579), that the
provisions of the act of March 3, 1887, applied only to lands granted
for railroad purposes and could not be invoked for the plotectlon of
a purchaser under.a wagon road grant.

The Eastern Oregon Land Company duly filed a motion for review
of said decision, which was suspended because of the pendency in the .
- court of a suit brought to determine the rights of the wagon road
company within said conflict, which case was recently decided by the
supreme court. See Wilcox ». Fastern Oregon Land Company (176
- U. 8., 51). In said case it wasadjudged that the act of July 2, 1864,
supra, making the grant to aid in the construction of the Northern
Pacific railroad, only granted lands that were nof reserved, sold,
granted, or otherwise appropriated, and free from preemption or other
claim or rights, at the time the line of that road was definitely fized,
and a plat thereof filed in the office of the Commissioner of the Gen-

eral Land Office; that Congress had power to dISpOSG of or appropri-
ate, in its dlseretlon “any lands within the exterior lines of general
route of that road by statute passed for the benefit of ancther com-
pany before the Northern Pacific Railroad Company filed a map of
definite location, and that such lands, if not otherwise identified, at
the date of the passage of a later act, than by a plat or map of general
route were not excluded-from the operation -of such an act as lands
previously ““reserved, sold, granted, or otherwise appropriated” by
the act of 1864. ‘

Under this decision it is unnecessaly to consider the question as to
the respective rights of the several claimants to this land under the
‘homestead law, and the application to purchase under the act of 1887,
.for the reason that it must be held that the tract in question, being
otherwise tree at the date of the attachment of rights undér the grant
to aid in the construction of the wagon road, passed under said grant
and is not subject to other disposition by this Department. It follows
that the entry by King was erroneously allowed and the same must be
~canceled. The claim of the Eastern Oregon Land Company will be.

duly protected through the patenting of the land under the wagon road

_grant, and its application to purchase will stand rejected.

“The previous decision of this Department in this case, in so far as it

held this land to be excepted from the wagon road. grant, is recalled
and vacated.
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HOMESTEAD ENTRY—LEAVE OF ABSENCE—RESIDENCE.
Kargarive O. ELper.

Where a homesteader is granted a leave of absence, the time of his absence shall not
be deducted from the period’ of residence required by law, but he must show
full five years’ res1dence exclusive of the time of actual absence under his leave.

_Actmg Secretary Ryan to the Commassioner of the General Land
(W.v.D.) . Office, May 22, 1900. _~  (J. L. McC.)

Katharine O Elder, 'on Jannary 81, 1894, made homestead entry
for the N. E. £ of Sec. 25, T. 10 N., R 3 E., Santa, Fe land district,
New Mexico.

On June 8, 1899; she made final proof, showmg that in February,
1895, she bullt a house, sixteen by forty-feet, on said land, in which
she soon afterward established residence; that she subsequently made
“other improvements, the whole valued at five hundred dollars; and
that she has been actually present upon said land during substantially
the entire period covered by her entry, excepting two leaves of -
absence, each of one year, granted her on account of ill-health.

Her entry papers were transmitted by the local officers to your
office, which, on October 28, 1899, 1e]ected saud final proof as insuffi-
cient, saying: :

It will be observed that the period of residence from date of el}try to date of proof
aggregates five years, five months, and eight days, from which must be deducted
the two years of absence granted, leaving three years, five months and eight days,

- which is short one year, six months, and twerty-three days from the period required

under the homestead law. Her entry will therefore remain suspended until she can
show within the statutory period, in the form of an-affidavit, duly corroborated,

without further advestisement, additional residence and -cultivation for a period of .

one year, six months, and twenty-three days.

- Miss Elder has appealed, contending in substance that she ought to

be considered as having complied with the law at the end of five years
from the date of her entry, notwithstanding her two years’ absence;
in other words, that three years® actual presence on the land, together
with two years’ constructive residence while actually absent on leave,
constituted a substantial compliance with the law, which requires five
years’ residence of a homestead settler prior to the issue of final
certificate. :

The law bearing upon the question here pre_sented is found in section
8 of the act of March 2, 1889 (25 Stat., 854), which provides that when
it shall be made to appear to the 1eglster and receiver of any land
district that any settler—
ig unable, by reason of a total or partial destruction or failure of crops, sickness, or

other unavoidable casualty, to receive a support for himself, herself, or those depend-
ent upon him or her, upon the lands settled upon, then such register and receiver may .



22 DECISIONS RELATING TO THE PUBLIC LANDS. °

grant to such settler a leave of absence from the claim upon which he or she has filed
for a period not exceeding one-year at any one time; and such settler so granted
leave of absence shall forfeit no rights by reason of such absence: Provided, that the
time of such actial absence shall not be deducted from the actual residence required
by law.

The question herein raised does not appear to have ever been settled
by the Department. - The circular of your office, dated March 8, 1889
(8 L. D., 814), instructing registers and receivers how to proceed undel
said act, contains no veference to the proviso. The .departmental
decision in the case of Charles H. Whitaker (14 T.. D., 207), holds that -
a settler who has recsived leave of absence is hot entitled to an exten-
sion of time within which to make final proof and payment upon his .
pre-emption claim; but it sheds no light upon the question of the. time
within which a settler having leave of absence may prove up on his
homestead entry.

In the case of Quein ». Lewis (20 L. D., 819), the Department quotes
the proviso to show that a settler’s absence under. leave of absence
‘““gerves to protect the settler while in effect;” and adds, relative to

 the settler’s duties (page 322):

Actual residence upon and cultivation of the land, the making of it his home in

reality, and not merely in pretense, constitute the small sum named in his bond;

and that much he must render in all cases, though the time therefor may be extended
under the leave of absence act. :

~ In the above pur agraph, * the time ther ef01 can refer to nothing
except the time of ““ actual residence upon and cultivation of the land;’
which, it seems to be assumed, will be extended (instead of remaining
the same as it othelwwe would be,—to wit, five years) in case of leave
of absence.

In the case of May Lockhart (92 L. D 706, 7 08), the Depa,rtment
said, with reference to the act of March 2, 1889

While the provisions of said section 8 will-never be. permitted to be invoked for
the purpose of defeating the primary object of the settlement laws, and enable a settler
to acquire title by residence and cultivation without residingupon and cultivating
the land, yet Iam of the opinion that whenever the conditions named in said section
are made to appear to the Register and Receiver, the claimant should not be denied
a leave of absence simply because no period of personal presence upon the land had
intervened between the expiration of a former leave and the application for a second
or subsequent leave

While the ahove is not dlgtmctlv decisive of the question here in
issue, it is indicative of the principle that should apply. If the local
ofﬁcels by granting leave of absence, could ‘‘ enable a settler to acquire
“title bv residence and cultivation without residing upon and cultivating
the land” for five years, as required by law, the means is thus placed
in their hands to nullify the act of Congress to that extent. “ Where
a leave of absence is granted a homesteader under the act of March 2,
1889, a charge of abandonment will not lie until the expiration of six
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months after the time for which the leave of absence was granted” -
(Hiltner ». Wortler, 18 L. D., 831); hence in the case at bar the.
~action of the local officers to all intents and purposes afforded the entry-

man an opportunity to obtain the land after two and a half years”
actual residence (if her contention be correct), while the law prescribes

five years’ actual residence.

Possibly some light may be thrown upon the meanmg of the proviso
by observing What conclusion is reachied in a case where the law reads
just the contrary to that now under discussion. Section 2305 of the
Revised Statutes says: ‘ . '

The time which the homestead settler has served in the army, navy, or marine
corps shall be deducted from the time heretofore required to perfect title, or if dis-
charged on account of wounds or disability incurred in the line of duty, then the
term of enlistment shall be déducted from the time required to perfect title.

There can be no possible question as to the meaning of this act: for
instance, that if a homestead entryman had served two years in the
army or navy, he would be required to live upon his homestead only

“three years more before he would he entitled to receive patent. .But
when the law provides that, in case a person is granted leave of
" absence, the time of absence shall no¢ be deducted, it is clear that it
means directly the contrary to what it does when it provides that, in
.the case of a soldier or sailor, his period of service skall be deducted..

_The Department is of the opinion that the law is conectly construed
by your office deels,lon appealed hom and the same is accordingly .
hereby affirmed.

FORES’I‘ RESERVES—SDC R4, ACT OF MARCH 3, 1891—RULES AND REGU~ ‘
LATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeNERAL LaND OFFICE,
Wastington, D. C., Aprid 4, 1900.

1. Undel the authority vested in the Secretary of the Interior by
the-act of Congress, approved June 4, 1897, entitled *‘An act making
- appropriations for sundry eivil expenses of the government for the
fiscal year ending June thirtieth, eighteen hundred and ninety-eight,
and for other purposes,” to make such rules and regulation and estab-
lish such service as will insure the objects for which forest reserva-
tions are created under section 24 of the act of March 3, 1891 (26
Stat., 1095), the following rules and regulations are heleby pre-

scnbed and promulgated: : :
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~ OBJECT OF FOREST RESERVATION.

2. Public forest reservations are established to protect and improve
‘the forests for the purpose of securing a permanent supply of timber
for the people and insuring conditions favorable to continnons water

“flow. - S -

. 8. It is the intention to exclude from these reservations, as far as
possible, lands that are more valuable for the mineral therein, or for
agriculture, than for forest: purposes; and where such lands' are
embraced within the boundaries of a reservation, they may be restored
to settlement, location, and entry.

PENALTIES FOR VIOLATION OF LAW AND REGULATIONS,

4, The law under which these regulations are made provides, that
any violation of the provisions thereof, or of any rules and regulations-
thereunder, shall be punished as is provided for in the act of June 4,
1888 (25 Stat., 166), amending section 5388 of the Rewsed Statutes,
Whlch reads as follows:

That section fifty-three hundred and eighty-eight of the Revised Statutes of the
United States be amended so as to read- as follows: ““ Every person who unlawfully
cuts, or aids or is'einployed in unlawfully cutting, or wantonly destroys or procures
to be wantonly destroyed, any timber standing upon the land of the United States
which, in pursuance of law, may be reserved or purchased for military or other pur-
.poses, or upon any Indian reservation, or lands belonging to or occupled by any
tribe of Indians under authority of the Urited States, shall pay a fine of not more
than five hundred dollars or be imprisoned -niot more than twelve months, or both,
-in the discretion of the court.” :

" This provision is additional to the penalties now existing in respect
to punishment for depredations on the public timber. The govern-
ment has, also, all the common-law “civil remedies, whether for the
prevention or redress of injuries, which individuals possess.

5. The act of February 24, 1897 (29 Stat., 594), entitled ‘“An act to
prevent forest fives on the public domain,” p10\71des~—

That any person who shall willfally or maliciously set .on fire, or cause to be set
on fire, any timber, underbrush, or grass upon the public domain, or shall carelessly
or negligently leave or suffer fire to burn unattended near any timber or other

" inflammable material, shall be deemed guilty of a misdemeanor, and, upon conviction
thereof in any district court of the United States having jurisdiction of the same,
shall be fined in a sum not more. than five thousand dollars or be imprisoned for &
term of not more than two years, or both.

Sec. 2. That any person who shall build a camp fire, or other fire, in or near any
forest, timber, or other inflammable material upon the public domain, shall, before
breaking camp or leaving said fire, totally extinguish the same. Any person failing
to do so shall be deemed guilty of a misdemeanor; and, upon conviction thereof in’

‘ any district court of the United States having ‘jurisdiction of the same, shall be fined
in a sum not more than one thousand dollars, or -be imprisoned. for a term of not
more than one year, or both.
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Sec. 8. That in all cases arising under this act the fineg collected shall be paid into.
the pubhc school fund of the county in which the land where the offense Was com-
mitted are situate. -

Large areas of the public forests are annually destroyed by ﬁre,
originating in many instances through the carelessness of prospectors,
campers, hunters, sheep herders, and others, while in some cases the
fires are started with malicious intent. So great is the importance of
protecting forests from fire, that this Department will make special
-effort for the enforcement of the law against all persons guilty of
- starting or causing the spread of forest fires in-the reservations in
violation of the ahove provisions.

6. The law of June 4, 1897, for forest reserve regulations also pro-
© vides that— :

The jurisdiction, both ecivil and criminal, over persons within such reservations
shall not be affected or changed by reason of the .existence of such reservations,.
except so far as the punishment of-offenses against the United States therein is con-
cerned; the intent and meaning of this provision being that the State wherein any
such reservation is situated shall not, by reason of the establishment thereof, lose its
jurisdiction, nor the inhabitants thereof their rights and privileges as citizens; or be
absolved from their duties as citizens of the State.

PUBLIC AND PRIVATE USES.

7. It is further provided that—

Nothing herein shall be construed as prohibiting the egress or ingress of actual
gettlers residing within the boundaries of such reservations, or from crossing the
same to and from their property or homes; and such wagon roads and other improve-
ments may be constructed thereon as may be necessary to reach their homes and to
utilize their property under such rules and regulations as may be prescribed by the: ™
Secretary of the Interior. Norshall anything herein prohibit any person from enter-
ing tpon such forest reservations for all proper and lawful purposes, including that
of prospecting, locating, and developing the mineral resources thereof: Provided,
That such persons comply with the rules and 1egulat10ns covering such forest reser-
vations. -

The settlers residing within the exterior boundaries of such forest reservations, or
in the vicinity thereof, may maintain schools and churches within such reservation,
“and for that purpose may occupy aly part of the said forest reservation,. not exceed-

" ing two acres for each schoolhouse and one acre for a church. g

All waters on such reservations may be used for domestic, mining, mllllng, or-
irrigation purposes, under the laws of the State wherein such forest reservations are
gituated, or under the laws of the United States and the rules and regulations

- established thereunder. .

8. The public in entering, crossing, and occupying the reserves, for
the purposes enumerated in the law, are subject to a strict compliance
with the rules and regulations governing the reserves.

9. Private wagon roads and county roads may be constructed over
the public lands in the reserves wherever they may be found necessary
or useful, but no rights shall he acquired in said roads running over
the public lands as agéinst the United States. Before public timber,



26 DECISIONS RELATING TO THE PUBLIC LANDS.

stone, or other material can be taken for the construction of such
roads, permission must first be obtained from the Secretary of the
. Interior. The application for such privilege should describe the
location and direction of - the road, its length and width, the probable
quantity of material required, the location of sueh matellal and its
estimated value. .
10.. The permission to occupy public lands in the reserves for school-
houses and churches, as provided forin the law, is merely a privilege,
_and is subject to any iutule disposition that may be made of such tracts
by the United States.
11. The right of way in and across forest reservations for irrigating
canals, d1tches flumes and pipes, reservoirs, electric power purposes,
and for pipe lines, will be subject to existing laws and regulations; and.
the applicant or applicants for such right will be required, if deemed
advisable by the Commissioner of the Geeneral Land Office, to give bond
in a satisfactory surety company to the government of the United
States, to be approved by him, such bond stipulating that the makers
thereof will pay to the United States for any and all damage to the
public lands, timber, natural curiosities, or other public property on
such reservation or upon the lands of the United States, by reason of
such use and occupation of the reserve, regardless of the cause or
circumstances under which such damage may occur. _
12. Under the term. “to regulate their occupancy and use,” the
Secretary of the Interior is author ized to grant such licenses and

privileges, from time to time, as may seem to him proper and not

~ inconsistent with the objects of the 1ese1vatlons nor incompatible
with the pubhc interests. :

PASTURING OF LIVE STOCK.

. 18.- The pasturing of sheep and goats on the public lands in the
forest reservations is prohibited: Provided, That in the States of
- Oregon and Washington, where the continuous moisture and abundant

rainfall of the Cascade and Pacific coast ranges make rapid renewal of
‘herbage and undergrowth possible, the Commissioner of the General

Land Office may, with the approval of the Secretary of the Interior,

allow the limited grazing of sheep within the reserves, or parts of
‘Teserves, withiri said States: And also provided, That when it shall

appear that the limited pasturage of sheep and goats in a reserve, or
part of a reserve, in any State or Territory . will not work an injury to
the reserve, that the protection and improvement of the forests for
the purpose of insuring a permanent supply of timber and the condi-
tions favorable to a continuous water flow and the water supply of
the people will not be adversely affected by the presence of sheep and
goats within the reserve, the Commissioner of the (General Land Office
may, with ‘the approval of the Secretary of the Interior, also allow
the limited grazing of sheep and goats within such reserve. Permis-
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sion to graze sheep and goats within the reserves will be refused in all
cases where such grazing is detrimental to the reserves or to the inter-
ests ‘dependent thereon, and upon_the Bull Run Forest Reserve in
Oregon, and upon and in the vicinity of Crater Lake and Mount Hood,
or other well-known places of public resort or reservoir supply. I‘he '
pasturing of live stock, other than sheep and goats, will not be prohib-
ted in the forest reserve so long as-it appears that injury is not being -
done the forest growth and water supply, and the rights of others are
not thereby jeopardized. Owners of all live stock will be required to.
make application to the Commissioner-of the General Land Office for
permits to graze their animals within the reserves.” Permits will only
be granted on the express condition and agreement on the part of the
applicants that they will hereafter pay such reasonable price per head
“of sheep, goats, cattle, and horses to be grazed within the reserves as.
the Secretary of the Interior may hereafter require; and upon failure’
to pay such price upon demand, the permits granted them will be
revoked and the animals removed from the reserve. Permits will
also be revoked for a violation of any of the terms thereof or of the _
terms of the applications on which based.

RELINQUISHMENT OF CLAIMS.

14. The law provides that where a tract within a forest reservation
is covered by an unperfected bona fide claim, or by a patent, the settler
or owner may, if he so desires, relinquish the tract to the United States
and - select in lieu thereof a tract of vacant pubh(, land outside of the
reservation, open to settlement, not exceeding in area the tract relin-
qulshed No charge is to be made for placing the new entry of record.
This is in consideration of previous fees and commissions paid. Where
the entry is in lieu of an unpelfected one, the necessary fees in the
making of final proof and issuance of certificate will be required.
Where the entry is based on an unsurveyed 01&1111 as provided for in
- paragraph 17 hereof, all fees and commissions attendlng entry must
‘be paid, none having been paid previously.
~ 15. Where an application is made for change of entry under the
above provision, it must be filed in the land office for the district in
. which the lieu selection lies. The application must describe the tract
~ selected and the tract covered by the unperfected entry, and must be

accompanied by a formal relinquishment to the United States of all
‘right, title, and interest in and to the tract embraced in said entry.
- There must also be filed with the application an affidavit, corroborated
by 4t least two witnesses cognizant of the facts, showing the periods
and length of claimant’s residence on his relinquished claim, as credit
for the time spent thereon will be allowed under the new entry in
computing the period of residence required by law. Residence and
improvements are requisite on the new entry, the same as-on the old,
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sub]eot only in respect to residence, to a deduotlon of the peuod cOv-
ered by the relinquished entry.

16. Where final certificate or patent has 1ssued it will be necessar y
for the entryman or owner thereunder to execute a quit-claim deed to
the United States, have the same récorded on the county records, and
furnish an abstlact of title, duly authenticated, showing chain of title
from the government back again to the United States. The abstract
of title should accompany the application for change of entiy, which -
must be filed as requir ed by palaglaph 15, without the affidavit therein
~ called for.

17. Tn case a settlel on an unsurveyed tLact within a forest reserva-
tion desires to make a change of settlement to land outside of the res-
ervation and receive credit for previous residence, he should file his
application as provided for in paragraph 15, including the affidavit as
to residence therein required, and describing his unsurveyed claim with
~sufficient accuracy to enable the local land officers to apploxnnately
determine its location.

18. All applications for change of entry or settlement must be for-
warded by the local officers to the CODZIIHiSbiOHGl of the General Land
Oftice for consideration, together with report as to the status of the
tr act apphed for.

\

LOCATION AND ENTRY OF MINFRAL LANDS.

19. The law provides that ‘“any mineral lands in any forest reserva-
tion which have been or which 'mey be.shown to be such, and subject
- to entry under the existing mining laws of the United States and the
rules and regulations rq)plylng thereto, shall continue to he subject to
such location and entry,” notwithstanding the reservation. This makes
mineral lands in the forest reserves subject to location and entry tunder
the general mining laws in the usual manner.

20. Owners of valid mining locations made and held in good faith
under the mining laws of the United States and the regulations there-
under, are authorized and permitted to fell and remove from such
mmmg claims any timber growing thereon, for actual mining pur-
poses in connection with the particular e].'a1m from which the timber
is felled or removed. (Forfurther use of timber by miners, see below.

- under heading “‘ Free use of timber and stone.”) '

FREE USE OF TIMBER AND STONE.

21. The law pl‘o{rideS'that% .

The Secretary of the Interior may permit, under regulations to be prescribed by
him, the use of timber and stone found upon such reservations, free of charge, by
. bona fide settlers; miners, residents, and prospectors for minerals, for firewood, fenc-

g; buildings, mining, prospecting, and other domestic purposes, as may be needed
by such persons for such purposes; such timber to be used within the State or Terri-
tory, respectively, where such reservatlons may be located.
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This provision is limited to persons resident in the State or Terri- -
tory where the forest reservation is located who have not a sufficient
supply of timber or stone on their own claims or lands for the pur-
poses enumerated, or for necessary use in developing the mineral or .
other natural resources of the lands owned or occupied by them.
Such persons, therefore, are pérmitted to take timber and stone from
public lands in the forest reservations under the terms of the law
above quoted, strictly for their individual use on their own claims or
lands owned or occupied by them within the State or Territory where:
such reservation is located, but not. for sale or disposal, or use on other
lands, or by other persons: Before any timber or stone can be taken
hereunder from the forest reserves, the person entitled thereto must
. first make application to the forest supervisor in charge of the reser-. -
vation, or part of reservation, setting forth his residence and post-
office address, designating the location, amount, and value of the tim-
ber or stone ploposed to be taken, the place where, and the purpose
for which the said timber or stone will be used, stating, in case the
application is for timber, what sawmill or other agent, it any, will be
-~ employed to do the cuttin , removing, and sawing, and pledging that
no more shall be cut from the reservation than he actually needs for
bona fide use on his own land or claim; and that ‘none shall be sold,
disposed of, nor used on any other than his own land or claim; and
guaranteeing to remove and safely dispose of all tops, brush, and

refuse cutting beyond danger of fire therefrom. Upon receipt of the
application, the supervisor will immediately make investigation of the
facts in the case and transmit the dpplication, with repoit and recom-
.mendation, to-the superintendent in charge. If; in his judgment, the
application be meritorious, and no injury to the forest cover will result
from the removal of such timber or stone, he will thereupon approve
such application, giving the party permission to remove the timber or
stone under the supervision of a forest officer: Prowvided, That where
the stumpage value of the timber exceeds one hundred dollars, per-
mission must be obtained from the Department, and for this purpose
the superintendent, in all such cases, will submit the application to
“the Commissioner of the General Land Office, with his recommenda-
tion thereon. In case the-application be approved, the superintendent
* will be notified and the cutting will be. allowed, under supervision, as
in cases where the amount involved is less than one hundred dollars.
Every forest supervisor havmg charge and supervision of the cutting
of timber under the for egomg regulations will ‘submit quarterly
reports to thé superintendent in charge of the reservation, who will .
promptly forward them to the Commissioner of the General Land
Office for transmission to the Department, in order that the Secretary
of the Interior may be advised of the quantity. of timber cut and
" whether the privilege granted is being abused. These reports should
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show the names of the persons who have applied, during the qualter
for permission to cut timber free of charge, the kind of timber applied
for, the quantity, the stumpage value of the same, and the purpose
_ for which the appllcant desired to use it.

SALE OF TIMBER

- 22, The followmg provision is made for the sale of timber within
forest reservations in limited quantities:

Tor the purpose of preserving the living and growing timber and promoting the
younger growth on forest reservations, the Secretary of the Interior, under such rules
and regulations ag he shall prescribe, may cause to be designated and appraised so
‘much of the dead, matured, or large growth of trees found upon such forest reserva-
.tion as may be compatible with the utilization of the forests thereon, and may sell
the same for not less than the appraised value in such quantities to.each purchaser as
he shall prescribe, to'be used in the State or Territory in-which such timber reserva-
tion may be situated, respectively, but not for export therefrom. Before such sale
shall take place, notice thereof shall be given by the Commissioner of the General

Land Office, for not less than sixty days, by publication in a newspaper of general
' circulation, published in the county in which the timber is situated, if any is therein
_.published, and if not, then in a newspaper of general circulation published nearest to
the reservation, and also in a newspaper of general circulation published at the capi-
tal of the State or Territory where such reservation exists; payments for such timber
to be made to the receiver of the local land office of the district wherein said timber
may be sold, under such rules and regulations as the Secretary of the Interior may
prescribe; and the moneys arising therefrom shall be accounted for by the receiver
-of such land office to the Commissioner of the General Land Office, ifl a separate
account, and shall be covered into the Treasury.. Such timber, before being sold, shall
be marked and designated, and shall be cut and removed under the supervision of
‘some person appointed for that purpose by the Secretary of the Interior, notinterested
in the purchase or removal of such timber nor in the employment of the purchaser
thereof. = Such supervisor shall make a report in writing to the Commissioner of the
General Land Office and to the receiver in the land office in W hich such reservation
ghall be located of his doings in the premises.

The sale of timber is optional, and the Secretary may exercise his
diseretion at all times as to the necessity or desirability of any sale.

23.  While sales of timber may be directed by this Department with-
-out previous request from private individuals, petitions from respon-
sible persons for the sale of ‘“‘the dead, matured or large growth of
trees” in specified locations will be considered. = Such petitions must
describe the land upon which the timber stands by legal subdivisions, if
surveyed; if unsurveyed, as definitely as possible by stating distance
and direction from the nearest surveyed land,and stating natural land-
‘marks; the character. of the country, whether rough, steep or moun-
tainous, agricultural or mineral, or valuable chiefly for its forest
growth. If the petition calls for matured green timber, it must show
~ on what evidence it is asserted that the trees have att(nned their full
growth, and ‘it must be further shown that their removal will tend
to preserve and promote the life and growth of the younger trees.
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The desired timber should be described, as the case may be, according
. to the following classification: Standing green; down, not dead; stand-
. ing dead; and down dead. If any of the desired timber be dead, state
whether killed by windfall, fire, or other cause. If desired for saw
timber, state the estimated quantity in feet, board measure, and value
per thousand feet! state also the number of cords and value per cord
of the tops and lops of the saw timber. If the entire amount of tim-
- ber to be purchased is desired for cord wood, state the aggregate num-
. ber of cords and value per cord. . Of the live timber, state the differ-
~ent kinds and estimate the quantlty of each kind in.trees per acre.
Estimate the average diameter of each kind of timber three feet above
the ground, and estimate the number of trees of each. kind per acre
above the average diameter. State the number of trees of each kind
above the average diameter it is desired to have offered for sale, with
an estimate of the number of feet, board measure, therein, and value
per thousand. feet, and an estimate of the cord wood in the tops and
lops thereof, and value per cord;-or if the entire purchase is to be
used for «cord woed, state the agglegate number of cords and value
. per cord. These petltlons must be filed with the supervisor in char ge
- of the reservation, or portion of the reservation, wherein the timber is
situated. Upon receipt of such an application the supervisor will
attach thereto an endorsement recommending the allowance or dis-
allowance of the application, stating the reasons on which his recom-
" ‘mendation is based, and immediately forward to the superintendent in
charge, who will promptly tmwald the application to thlb office with
‘recommendation.

24, Upon receipt of an application to pul@hase timber as above, the
cominissioner will cause further investigation to be made, if necessary,
for the purpose of ascertaining all facts to enable intelligent action on
the case. He.will then transmit the application, with report and
‘recommendation, to the Secretary of’the Interior for action.

25. When a sc_Lle is ordered the commissionér will direct the publi-
cation of notice in accordance with the law above quoted; and if the

timber to be sold stands in more than one county, publication will be o

made in each of the counties, in-addition to the required general pub-
lication. The time and place of filing bids and other information
Necessary to a correct understanding of the terms of each sale, will be
given in the notices. Before any notice is published, the applicant.
will be required to deposit with the receiver of the local land office, a
sum sufficient to cover the cost of publication. In the event of the
depositor being the successful bidder, this amount will be credited on’
. the purchase price of the timber; but, in case the timber is awarded
to another, the amount so deposited will be returned. If the appli-
cant should fail to bid during the time fixed for filing blds, the deposit.
- will be retained to pay the cost of advel tising. ' .



32 DECISIONS RELATING TO THE PUBLIC LANDS.

26. After a body of timber has been advertised, asabove, and no sale
made, the timber, in whole or in part, may, within one year thereafter,
be sold by the Commissioner of the General Land Office, at privateé
sale, for not less than the appraised value, without further notice by
publication, and all notices for publication will contain a statement to
this effect. Persons desiring to pul(hase timber at private sale should
file application with the supervisor in charge of the reservation, or
part of reservation, in which the timber is situated, stating-the quan-
tity of timber applied for, its location, the price oﬁ'ered, and the fact
that the timber has already been advertised, giving .the date of the
advertisement. The supervisor will immediately forward such appli-
cation, with report and recommendation; to the superintendent, who
will promptly forward: the application, with recommendation, to the -
Commissioner of the General Land Office. The commissioner will

“examine the application and forward to the Department, with recom-
mendation, for final action. = The superintendent will be notified by the -
commissioner of the action taken, and he will, in turn, notify the

- applicant and the proper supervisor.

“27. The timber will not be sold for less than the appraised value, and
‘when a bid or an offer to purchase at private sale has been accepted,
- the purchaser will be notified to make payment therefor. Payment for

all timber purchased must he made to the receiver of public moneys
for the land district in which the timber is situated. In sales in excess
of five hundred dollars in value, allotments, at a fixed price, may be
made to several bidders, to avoid monopoly. The right is reserved to
reject any or all bids. A reasonable cash deposit, to be specified in
the published notice, will be required to accompany each bid; and
every applicant to purchase at private sale must deposit an amount
equivalent to twenty per cent of the value of the timber applied for.
These deposits must be made with the receiver of public moneys, and
“if sale is made, the amount will be credited on the purchase price of
the timber. lf sale is not made, deposits will be returned.

28. Within thirty days after notice to a bidder of an award of tim-
~ ber to him, payment must be made in full to the receiver for the tim-
“ber so awarded; or equal payments therefor may be made in thirty,
sixty, and ninety days from date of such notice, at the option of the
purchaser. The purchaser must havein hand the receipt of the receiver
for each payment before he will be allowed to cut, remove, or other-
wise dispose of the timber covered by that payment. The timber
must all be cut and rentoved within one year from the date of the
. notice by the receiver of the award; failing to do so, the purchaser

will fortfeit his right to the timber 1eft standmg or umemoved and to.
his purchase money: Provided, That the limit of one year herein
named may be extended by the Secretary of the Interior, in his dis-
cretion, upon the recommendation of the Commissioner of. the Gen-
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: elal Land Office, and upon good and sufficient reasons oemg shown
therefor.

- 29, Ample notice must be given by the pur cha&,el to the super VlSOl
of the proposed date of cutting and removal of the timber, 1n,01d61

. that an officer may be designated to superintend the cutting.‘ Instruc-
tions as to disposition of tops, brush, and refuse, to be given through
the supervisors in each case, must be strictly complied with, as a con-

. dition of said cutting and manufacture. - ‘

30. The act provides that the timber sold shall be used in the State .
‘or Territory in which the reservation is situated, and it is not to be
exported therefrom. Where a reservation lies in more than one State
or Territory, this requires that the timber shall be used in the State or
Territory =where cut.

31. Receivers of public moneys will issue recelpts in duphcate for
moneys received in payment for timber, one of which-will be given the
purchaser, and. the other will be transmitted to the Commmissioner of
“the Greneral Land Office in a special letter; reference being made to the
letter from the commissioner authorizing the sale, by date and initial,
and with title of case as therein named. Receivers will deposit to the -
credit of the United States all such moneys received, specifying that
the same are on account.of sales of public timber on forest reser vations,

. under the act of June 4, 1897. A separate monthly account current

(Form 4-105) and. qualtelly condensed account (Form 4-104) will be

made to the Commissioner of the General Land Office, with a state--
ment in relation to the receipts under the act as above specified.

32. Where timber has been appraised and advertised for sale and
no satisfactory bid has beén offered, a new appraisement and sale may
be ordered after the lapse of one year, if, within that time, no appli-
~.cation to purchase.said timber at pllvate sale, for not le%s than the
appraised value, has been made.

33. Special instructions will beissued for the gmdance of oﬁiuals
designated to examine and applzuse timber, to supelwse its cutting
and 1emova1 and for car lymg out other requir ements connected
‘ther ew1th :

Bineer HERMANN,
: Commissioner.

Approved April 4, 1900,

E. A. HircHCOOE,

Secretary.
24368—Vol. 30
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The text of the law under which the above rules and 1ec>°ulatlons are

Pleb(}l ibed is as follows:.
[30 Stat., 34-36.]
" AN ACT making appropriations for sundry civil expenses of the Government for the.fiseal year
. ending June thirtieth, eighteen hundred and ninety-eight, and for other purposes.

' Be it enacted by the Senate and House of Representatives of the Uniled States of Amemca
in Congress assembled, That the following sums be, and the same are hereby, appro-
priated, for the objects hereinafter expressed, for the fiscal yeéar ending June thlrtleth
eighteen hundred and ninety-eight, namely: .

Tor the survey of the public lands that have been or may hereafter be designated as
forést reserves by Executive proclamation, under section twenty-four of the Act of
Congress approved March third, eighteen hundred and ninety-one, entitled ‘“An act to
repeal timber-culture laws, and for other purposes,” and including public lands adja-
centthereto which may be designated for survey. by the Secretary of the Interior, one
Kundred’ and fifty thousand dollars, to bé immediately available: Provided, That to
remove any doubt which may exist pertaining to the authority of the President
thereunto, the President of the United States is hereby authorized and empowered
to revoke; modify, or suspend any and all such. Executive orders and proclamations,
or any part thereof, from time to time as he shall deem best for the public interests:
Provided, That the Executive orders and proclamations dated February twenty-
second, eighteen hundred and ninety-seven, setting apart and reserving certain lands
in the States of Wyoming, Utah, Montana, Washington, Idaho, and. South Dakota
ag forest reservations, be, and they are hereby, suspended, and the lands embraced
therein restored to the public domain the same as though said orders and proclama-
tions had not. been issued: Provided further, Thatlands embraced in such reserva-
tions not otherwise disposed of before March first, eighteen hundred and ninety- eight,
shall again become subject to the operations of said ordersand proclamatlons as Now
existing or hereafter modified by the President.

The surveys herein provided for shall be made, under the supervigion of the
Director of the ‘Geological Survey, by such person or ‘persons as.may be employed
by or under him for that purpose, and shall be executed under instructions issued

. by the Secretary of the Interior; and if subdivision surveys shall be found to be
necessary, they shall be executed under the rectangular system, as now provided by
law. The plats and field notes prepared shall be approved and certified to by the
Director of the Geological Survey, and two copies of the field netes shall be returned,
ong for the files in the United States surveyor-general’s office of the State in which
the reserve is situated, the other in the General Land Office; and twenty photo-
lithographic copies of the plats shall be returned, one copy for the files in the United
States surveyor-géneral’s office of the State in which the reserve is situated; the
original plat and the other copies shall be filed in the General Land Office, and shall
have the facsimile signature of the Director of the Survey attached.

Such surveys, fleld notes, and plats thus returned shall have the same legal force
and effect as heretofore given the surveys, field notes, and plats returned through

" the surveyor-general; and such surveys, which include subdivigion surveys under
the rectangular system, shall be approved by the Commissioner of the General Land
Office as in other cases, and properly -certified copies thereof shall be filed in the
respective land offices of the district in which such lands are situated, as in other
cases. ~ All laws inconsistent with the provisions hereof are hereby declared inopera-
tive as respects such survey: Provided, however, That a copy of every topographic
map and other maps showing the distribution of the forests, together with such
field notes as may be taken relating thereto, shall be certified thereto by the Director

~of the Survey and filed in the General: Land Office.



DECISIONS ‘RELATING ‘TO THE PUBLIC LANDS. 35

‘ATl public lands heretofore designated and reserved by the President of the United
States under the provisions of the act approved March third, eighteen hundred and
ninety-one, the orders for which shall be and remain in full force and -effect, unsus-
pended and unrevoked, and all public lands that may hereafter, be set aside and
reserved as public forest reserves under said act shall be as far as practicable controlled ‘
and administered in accordance with the following provisions:

No public forest reservation shall be established; except to improve and protect
the forest within the reservation, or for the purpose of securing favorable conditions -
of water flows, and to furnish a continuous. supply of timber for the use and necessi-
ties of citizens of the United States; but it is not the purpese or intent of these pro-
visions, or of the act providing for such reservations, to authorize the inclusion
therein of lands: more valuable for the mlnera,l therein, or for agricaltural purposes,

. than for forest purposes.

The Secretary of the Interior shall make provisions for the pxotectlon against
destruction by fire and depredations upon the public forests and forest reservations
which may have been set aside or which may be hereafter set aside under. the said -
act of March third, eighteén hundred and ninety-one, and which may be continued;
and he may make such rules and regulations and establish such service ag will insure
the objects of such reservations, namely, to regulate their occupancy and use and to
preserve the forests thereon from destruction; and any violation of the provisions of
this act or such rules and regulationg shall be punished as is provided for in the act,
of June fourth, eighteen hundred and eighty-eight, amending section fifty-three
hundréd and eighty-eight of the Revised Statutes of the United States.

For‘the purpose of preserving the hvmg and growing timber and promoting the
.~ younger growth on forest reservations, the Secretary of the Interior, under such

rules and regulations as he shall prescribe, may canse to be designated and appraised
so much of the dead, maturéd, or large growth of trees found upon such forest res-
ervations as may be compatiblé with the utilization of the forests thereon, and may
sell the same for not less than the appraised value in such quantities to each_pur-
chaser as he shall prescribe, to be used in the State or Territory in which such tim-
ber réservation may be situated, respectively, but not for export therefrom.  Before.
such sale shall take place, notice thereof shall be given by the Commissioner of the
- General Land Office, for not less than sixty days, by publication in a-newspaper of
general circulation, published in the county in which the timber is situated, if any
is therein published, and if not, then'in a newspaper of general circulation published
nearest to the reservation, and also in'a newspapei of general circulation published-
at the capital of the, State or Territory where such reservation exists; payments for
such timber. to be made to the receiver of the local land office of the district wherein -
said thmber may be sold, under such rules and regulations as the Secretary of the
Interior may prescribe; -and the moneys arising theréfrom shall be accounted for by
the receiver of such land office to the Commissioner of the General Land-Office, in
a separate account, and shall be covered into the Treasury. Such timber, before
being sold, shiall be marked and designated, and shall be cut and removed under
" the supervision of some person appointed for that purpose by the Secretary of the
Interior, not interested in the purchase or rémoval of such timber nor in the
employnient of the purchaser thereof. Such supervisor shall make report in writ-
‘ing to the Commissioner of the Géneral Tand Office and to the receiver in the land
office in which such regervation shall be located of his doings in the premises.

The Secretary of the Interior may permit, under regulations to be prescribed by
him, the uge of timber and stone found upon such reservations, free of charge, by
bona fide- settlers, miners, residents, and prospectors for minerals, for firewood,
fencing, buildings, mining, prospecting, and other domestic purposes, as may be
needed by such persons for such purposés; such timber to be used within the State
or Terr1to1y, respectlvely, where such reservations may be located..
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Nothing herein shall be consttued as prohibiting the. egress or ingress of actual
gettlers residing within the boundaries of such reservations, or from crossing the
same to and from their property or-homes; and such wagon roads and other improve-
ments may be constructed thereon as may be necesgary to reach their homes and to
utilize their property under such rules and regulations as may be prescribed by the
Secretary of the Interior. Nor shall anything herein prohibit any person from -

entering upon such forest reservations for all proper and lawful purposes, including
that of prospecting, locating, and developing the mineral resources thereof: Provided,
That such persons comply- with the rules and regulatmns covering such forest
reservations.

That in casesin which a tract covered by an unperfected bona fide claim or by a
patent is included within the limits of a public forest reservation, the settler or
owner thereof may, if he desires to do so, relinquish the tract to the government,

- and may select. in lien thereof a tract of vacant land open to.settlement not exceed-
ing in area the tract covered by his claim or patent; and no charge shall be made in
such cases for mdking the entry of record or issuing the patent to cover the tract
selected: Provided further, That in cases of unperfected claims the requirements of

- the laws respecting settlement, residence, improvements, and so forth, are complied -
with on the new claims, credit being alloW